
IN THE SUPREME COURT OF OHIO

Appeal From the Ohio Board of Tax Appeals

CARROLL E. NEWMAN,
Adams County Auditor,

Appellant/Cross-Appellee,
Case No. 07-1054

V.

WILLIAM W. WILKINS [RICHARD
A. LEVIN] TAX COMMISSIONER
OF OHIO, et al.

Appellee/Cross-Appellee,

V.

CINCINNATI GAS & ELECTRIC
COMPANY;
COLUMBUS SOUTHERN POWER
COMPANY:
DAYTON POWER & LIGHT
COMPANY

Appellee/Cross-Appellant

Appeal from BTA Case
Nos. 2002-M-170

2002-M-171
2002-M-172

^ LED
JAN 0 3 2008

CLERK OP COUfiT
SUPREME COUfi QroflIQ

BRIEF OF APPELLEE/CROSS-APPELLEE

DAVID C. DIMUZIO (0034428)
David C. DiMuzio, Inc.
1900 Kroger Building
1014 Vine Street
Cincinnati, Ohio 45202
Telephone: (513) 621-2888
Facsimile: (513)345-4449

ATTORNEY FOR APPELLANT/CROSS-
APPELLEE
ADAMS COUNTY AUDITOR

ANTHONY L. EHLER (0039304)
Vorys, Sater, Seymour & Pease LLP
52 East Gay Street
P. O. Box 1008
Columbus, Ohio 43216
Telephone: (614) 464-8282
Facsimile: (614) 719-4702

ATTORNEY FOR APPELLEE/CROSS-
APPELLANT ELECTRIC COMPANIES
CINCINNATI GAS & ELECTRIC CO.
DAYTON POWER & LIGHT CO AND
COLUMBUS SOUTHERN POWER CO.



MARC DANN (0039425)
Attomey General of Ohio
LAWRENCE D. PRATT (0021870)
Assistant Attomey General
Chief, Taxatin Section
JANYCE C. KATZ (0042425)
Assistant Attorney General
(Counsel of Record)
30 East Broad Street, 25Ih Floor
Columbus, Ohio 43215-3428
Telephone: (614) 466-5967
Facsimile: (614) 466-8226
lnratt@ag.state.oh.us
jkatzna,a¢.state.oh.us

ATTORNEYS FOR APPELLEE/CROSS
APPELLEE



TABLE OF CONTENTS

TABLE OF AUTHORITIES ...........................................................................................................ii

Law and Argument ..........................................................................................................................1

Conclusion ....................................................................................................................................... 2



TABLE OF AUTHORITIES

CASES

Glidden Co. v. Lumbermens Mutual Casualty Co.,
112 Ohio St. 3d 470, 2006-Ohio-6553 at ¶ 32 ...............................................................2

Newman v. Levin,
Slip Opinion No. 2007-Ohio-5507 ................................................................................1

United States v. American Ry. Express Co. (1924),
265 U.S. 425 ..................................................................................................................2

STATUTES

R.C. 5717.04 .....................................................................................................................1

ii



IN THE SUPREME COURT OF OHIO
Appeal from the Board of Tax Appeals

CARROLL E. NEWMAN,
Adams County Auditor,

Appellant/Cross-Appellee,

V.

Case No. 07-1054

Appeal from BTA Case
WILLIAM W. WILKINS [RICHARD Nos. 2002-M-170
A. LEVIN] TAX COMMISSIONER 2002-M-171
OF OHIO, et al. 2002-M-172

Appellee/Cross-Appellee,

V.

CINCINNATI GAS & ELECTRIC
COMPANY;
COLUMBUS SOUTHERN POWER
COMPANY:
DAYTON POWER & LIGHT
COMPANY

Appellee/Cross-Appellant

BRIEF OF APPELLEE/CROSS-
APPELLEE

Law and Argument

In Newman v. Levin, Slip Opinion No. 2007-Ohio-5507, issued on October 23, 2007, this

Court struck the notice of appeal of the Tax Commissioner to this Court. The Tax Commissioner

had appealed from a Board of Tax Appeals ("BTA") case where evidence presented at the Board

of Tax Appeals ("BTA") had caused the Tax Commissioner to oppose his own final

determination. This Court found that the Tax Commissioner was not an aggrieved party under

R.C. 5717.04 "to the extent that the BTA affirmed the Tax Commissioner's original granting of

an exemption or tax reduction." Id at ¶ 3. This Court then determined that the Tax

Commissioner remained in the case as an Appellee/Cross-Appellee. Id. at ¶ 6.
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There is well-settled precedent forbidding an Appellee who does not file a notice of

appeal from attacking "the decree with a view either to enlarging his own rights thereunder or of

lessening the rights of his adversary." United States v. American Ry. Express Co. (1924), 265

U.S. 425, 435; Glidden Co. v. Lumbermens Mut. Cas. Co., 112 Ohio St.3d 470, 2006-Ohio-6553

at ¶ 32. This precedent suggests that even though the Tax Commissioner changed his position at

the BTA, the Tax Commissioner, as an Appellee/Cross-Appellee, cannot present arguments

against the BTA's decision to this Court. However, given the facts presented at the BTA, the

Tax Commissioner cannot present arguments in favor of the decision either. For that reason, the

Tax Commissioner submits no arguments for or against the BTA's decision but defers to the

judgment of this Court.

Conclusion

For all the above reasons, the Tax Commissioner defers to the Ohio Supreme Court.

Respectfully submitted,

MARC DANN (0039425)
Attorifov General

ENCE D. PRATT ^0021870)
'stant Attorney General

hief, Taxation Section
JANYCE C. KATZ (0042425)
Assistant Attomey General
30 East Broad Street 25ffi Floor
Columbus, Ohio 43215
Telephone: (614) 466-5967
Facsimile: (614) 466-8226
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