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MOTION FOR STAY : COPY ‘

Now comes the State of Ohio, bj and through counsel, Shelley M. Pratt, Assistant
.:Pro secutor to Thomas L. Sartini the duly que]jﬁed, .e_l'ected and acting Pro Secnting Attorney for
.Ashtabula County, Ohio and pursuant to S, Ct.Prsc.:R. I2)Y(A)3) (), moves tlns Honorable
Court for an Order staymg the Judgment Entry of the Court of Appeals dated December 31,
2007 in State v. Hatﬁeld 11th Dist. No. 2006-A- 0033 2007-Ohio-7 130 (See attached.) The
Court of Appeals for the E]eventh Appellate Dlstnct has erroneously reversed the conviction of
Sonny Hatfield, appe}lee herem finding that the. trial court’s ad:II]lSSlOH of appellee 8 drmng
record was an abuse of d1scretlon that the State faﬂed to prove a causal connecuon between
“appellee’s admission of drug use and blood test results and his state of mind at the time of the
crash and that appe]lee was conv1cted of crimes that were allied offenses of similar import and
could only be convicted and sentenced for one of the cnrnes The State of Ohlo Jntends to seek
‘ thrs Honorable Court’s _]urtsdmtlon n an appeal from the Eleventh District’s dec1s1on

Appellec was conwcted of on count of Vehlcular Homicide and one count of Aggravated
Velncular Homicide. The-tnal court sentenced appe]lee -to a terrn of e1ght years.. 1n pnson for
Ag gravated Vehicular Homlclde and elghteen months m pI'ISOIl for Ve}ncular Honnc1de w1th the

sentences to run concurrently and concurrent to a sentence previously: nnposed fT T rafﬁckJng n-
: ! |

' Mari]uana.

In reversing the decision of the trial court, the Eleventh District Court of Appeals found
merit in four of appellee’s thirteen assignments of error. The Court found that admission of
‘evidence that appellee was driving under suspension at the time of the crash, as well as his prior

" record of license suspensions, was reversible error. The Court found that “evidence of



.,i
H

appell[ee]’s multiple license suspensions is in no way probative of appell{ee]’s

recklessness in causing the victim’s death.” Id. at {138. The Court also indic

- of appellee’s active suspension was necessary to increase the severity of the Aggravuted

Vehicular Homicide charge;- _h_owever, found that admitting appellee’s entire driving record when

‘ appeﬁee offered to stipulate to the suspension was reversible error. Id. at 148.

The State submits that evidence of appellee’s driving suspensions was relevant to show

recklessness. Moreover, even if this evidence was admitted by the trial court in ertor, the

Eleventh District Court of Aplueals failed to engage in auélysis to determine if this Was harmless
esror A review of the record wﬂl show that thjs error was, in fact, harmless

o - The Eleventh District Court of Appeals also held that the trial conirt dld not err in the
admjssmn of appellee’s adrmssmns to drug use and results of blood tests. Id_ at ‘][155 The Court

found-error in that the State dld‘ not connect this ewden(:e to appellee’s state of mmd, at the time

of the crash Id. at J156. As appe]lee was charged and conv1cted under R.C. 2903 (A) (2), the

State was required to prove that the victin’s death was caused recklessly.. Smce the charge was

not prennsed on an OVI offense the State was not requnfed to present ewdence “to create a

reasonable causal nexus between this evidence and appe]l[ee] s state of mind durmg the

acc1dent » Id. at 1183 (dlssent)

- The Eleventh D1str1ct Court of Appeals also held that the offenses appe]lee was convicted

of were allied offenses of similar import, thus, appellee could only be conwcted_ and sentence of

one of the offenses. Id. at §i176. The Court then reversed and remanded appe]iee’s case for a

new trial. Id. at {178. The proper remedy would have been for the Court to vacate the sentences

imposed and order the trial court to “enter a judgment of conviction for one offense and sentence




accordingly.” Id. at 214 (dissent). o - COP Y

_ The State of Ohio now respectfully requests that this Honorable Court g
appe]laté court’s ruling until such time as this Couﬂ: may deférmﬁe whether it Wi]l.acc;:pt
' jur_is;iicﬁon over thé State’s aﬁpéal in his matter. |
| ResPectfu]ly subnntted
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For the reasons stated in the Opinion of this court, it is the judgment and -
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J udgment: Reversed and remanded
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" Prosecutor, Ashtabuta County Courthouse 25 West Jetferson Street Jefferson OH.' B
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1[1} Appellant Sonny R Hatﬁeld appea!s from the Judgment of oonv:ctlon |n!

the Ashtabula County Court of Common Pleas on one count of vehlcular homumde a

felony of the fourth degree, in violation of R.C. 2903 OG(A)(S)(a) and one count of

aggravated veh:cular homicide, a felony of the second degree, in violation of R.C.
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{1[1} Appe!lant Sonny R Hatfreld appeals from the }udgment of convrotron in
the'Ashtabula County Court of Common Pleas on one count of vehroular homrorde a
felony of the fourth degree in vrolatron of R. C 2903. 06(A)(3)(a) and one count of

aggravated vehlcufar homrcrde a felony of the second degree, in violation of R.C.



2903.06(A)(2)(a). For the reasons discussed herein, we reverse and re r@@We r

for further proceedings.

{1[2} Facts and Prooedural Pdsture
{1[3} On February 24,2004, at approxrmately 5:40 p.m., an automobrle acordent
occurred between a Ford Explorer drrven by appellant and a Honda Civic, driven by
| Sharon ngston at the rntersechon of Harold Avenue and Beck Plymouth and‘
Plymouth Brown Roads in Plymouth Townshrp, Ashtabula County, Oh:o |
{94} The mtersectlon of the four roads can best be descnbed as an offset four-
way rntersectfon Plymouth Brown Road merges into Beck Road headrng in a northern _

. (northwestern) drrectron and is des:gned to altow traff|c to travel unrmpeded between

'Plymouth Brown and Beck Roads in erther dlrectron Plymouth Road splits off in a

'. westerly drrectron (leftward) from where Plymouth Brown Road merges wrth Beck‘

,Traft‘ ¢ also flows unlnterrupted from Plymouth Brown Road to |ts westerly fork

B (Plymouth Road) but eastbound traft" IC from the Plyrnouth Road S Y-shaped !ntersectlon B B

iwrth Beck and Plymouth Brown is requrred to stop A “stop srgn ahead” warning srgn rs-

-posted two tenths of a mtle prror to the pornt where Plymouth Road tntersects wrth

"'Plymouth Brown and Beck Roads. o B . L "

Lo EE—— -:-.—-— R

l, _ {1{:3} Harold Avenue heads rn an. eaet~west drrecuon (to the rlght) Just northwest

t
Westbound

l

‘- of Plymouth Road lntersectron W|th Plymouth Brown and Beck Roade
traffrc on Harold Road is regulated by a stop srgn where rt :ntersecta with' Plymouth—

Brown and Beck Roads. Trafﬂc is able fo cross the rntersecfron from Plymouth Road to

Harold Avenue dlagonally across Beck Road .




2903.06(A)(2)(a). For the reasons discussed herein, we reverse and rg @Wer

for further proceedings.

{1]2} Facts and Procedural Posture

{{l3} On February 24, 2004, at approxrmately 5:40 p.m., an automobrle aocrdent

occurred between a Ford Explorer drlven by appellant and a Honda Civic, driven by

Sharon Klngston at the mtersectron of Harold Avenue and Beck Plymouth end

' Plymouth Brown Roads in Plymouth TOWﬂShlp, Ashtabula County Ohlo

{1)4} The mtersectron of the four roads can best be descrlbed as an offset four- )

, way mterseotlon Plymouth Brown Road merges into Beck Road headmg in a northern -

(northwestern) drrectron and is designed to allow trafﬁc to travel unlmpeded between

Plymouth Brown and Beok Roads in erther dlrectron

westerly d!rectron (leftward) from where Plymouth Brown Road merges wrth Beck_\ )

Plymouth Road splits off in a

-Trafﬁc also flows unrnterrupted from Plymouth Brown Road to lts westerly fork
_ (Plymouth Road) but eastbound traffrc from the Plymouth Road s Y—shaped mterseotron‘
W|th Beck and Plymouth Brown is reqwred to stop A stop sign ahead" warnmg sign rsE

'posted twoutenths of a mrle prror to the pomt where Plymouth Road lnterseots wrth.

Plymouth Brown and Beck Roads. - o S

i L

'of Plymouth Road rntersection wrth Plymouth Brown and Beck Roads

traffro on Harold Road is _regulated by a stop sign where it intersects wrth"Plymouth- ,

Brown and Beck Roads. Traffic is able to cross the intersecfion from Plymouth Road to

Harold Avenue diagonally across Beck Road.

{1(5} Harold Avenue heads I an east-west drrectron (to the r|ght) Just northwest

Westbound :




{963 ngston was travellng in a northwesterly direction from

toward Beck Road when the two veh|cfes colhded with the front and f

Following the

| of appeilant's_ve_hlcle striking the dr_rvers SIde of Klngstons HO”da:
cbilisfon appellant’s SUV came to rest'across Beck Road, 'factng' eastWard toward -
Harold Avenue The force of the rmpact caused Ktngston s vehlcle tocometorestina
grass flefd jUSt north of Harold Road near the Harotd Road stop srgn factng westward
toward Pfymouth Road | .
1[7} Lorraine Pratt, a ii‘ce‘ns'ed practicaf nurse who was driving westbound on
Harold Avenue w1th her daughters saw Krngston s vehrc[e slttrng in the fleld on the rlght
hand s:de of Harold Avenue wrth the srde "smashed in" and ‘another car parked on ok
Beck Road b facmg e Northwest " She notlced that the woman in the Honda was
not dorng verywell” and went to a35|st her As she approached to examlne ngston
_she found her “dazed unresponswe to verbal cues and unable to controi her head
: -movements Pratt a!so stated that Klngston s puplls were ﬂxed and drlated " Pratt
!nstructed her oldest daughter to call 9 1-1. ‘When asked if she notrced appe!lant at the

- scene Pratt testrfled that she f' rst notrced hlm standlng near his vehicle and tatklng on -

hls cell phone Pratt descrtbed appellants demeanor followmg the accrdent as very

i

[ ,__ — —— _

. . H

shaken and that he ‘was paclng back and forth and movmg hrs hands qurte a bit.”
{1[8} An EMS crew from the Plymouth Townshfp Volunteer Frre Department
was fr'_rst to arrive on the scene. Bill Allds, Captain of the Plymouth Tow_nshrp Fire &

Rescue Team, testified that he saw appellant's car sitting across the middle of Beck




{96} Kingston was traveling in a northwesterly direction from P@@W

toward Beck Road when the two vehicles collided, with the front and front- io

of appellant's vehicle "strik_ing the driver's side of Kinéston’e Honda. ‘Followlng' the
- collislohi appellant’e' SUV came to rest across Beck Road, facing eastward toward'f :
Harold Avenue The force of the rmpact caused Klngston s vehlcle to come to rest in a
grass fi eld Just north of Harold Road near the Harold Road stop srgn facrng westward
toward Plymouth Road. | | | |
{1[7} : Lorrai'ne Pratt allicensed practical nurse 'who was drlvlng westbound on
| Harold Avenue wrth her daughters saw Klngston s vehlcle srttlng in the fleld on the nght h
hand srde of Harold Avenue wrth the srde smashed |n " and another car parked on *** -
Beck Road b facrng e Northwest ! She noticed that the woman in the Honda was
not domg very well" and went to assrst her As she approached to examlne Krngston |
| she found her "dazed unresponsave to verbal cues, and unable to control her head E
mo_ve_ments. Pratt.also _stated that Krngstons puplls were frxed and drlated " Pratt
instructed her oldest;. daughte"r:to call 9—1-1. _When asl__(ed; if she not_lce_d appellant af the

‘scene, Pratt testifled that she tiret noticed him standing:'near his vehicle 'and talklng on

“his cell phone Pratt descrrbed appellants demeanor followrng the accrdent as “very B

shaken’ i and that he was pacrng back and for‘h and “movmg hlS hande qurte a brt

{178} An EMS crew from the Plymouth Townshlp Volunteer Fire Department ‘_
. was first to arrive on the scene. Bill Allds, Captam of the Plymouth Townshlp Fire &

Rescue Team, testified that he saw appellants car sitting across the middle of Beck



E and determrned that Kmston had died.

Road facing eastward toward Harold Avenue, and saw the vehlcle contw 'Y F ad

female sitting in the field facmg westward toward Plymouth Road.

| {ﬁ[9} Ascertalnlng that the driver of the car was the more serrously [njured Allds

- proceeded to the car to evaluate her condltlon He notlced that the crash had caused
-‘Klngston to become entrapped in the vehlcle" due to "lntrus:lon into the passenger
' compartment ! Allds observed that ngston was cyanotlc He checked her wtal signs

'_ Based. uponrAIIds observatlons a

representatlve of the Ashtabula County Coroners Offlce was subsequently summoned'

_ to the scene

{1[10} Whlle Allds was attendlng to ngston other members of h!S squad had_. :
| placed appellant in a backboard and cerv:cal collar and were beglnmng to evaluate his R
_ lnjurles Aﬁer coverrng Krngston S Vehlcle Wlth a blue tarp “to protect the scene as welt
, ‘as the conﬂdentlallty of the \nctlm ? he proceeded fo ascertam appellant’s condltlon and
'- coordlnate hlS treatment . '_ - | . Y

{1[11} Appellant was transported into the squad vehicle where the EMS squad

| performed trauma surveys Allds descnbed appellants condltron as "a!ert and orrented '

stlﬂed that :

G

e breathlng [and] whx able to speak to us m full sentences’ " Although Allds te

- 1__1_..... - ,,,'r P J , E
T oL - -; g g

SN W I».
‘

1. Rlchard Morrell Chief Investlgator of the Ashtabula County Coroners Office, testifi ed that he was
© . summoned to the scene of the accident to perform the investigation into Kingston's death, which included
taking photographs and measurements of the scene and transportation of the body to the morgue located

" at the Ashtabula County Medical Center (“ACMC”). = Morrell testified that, as part of his standard

procedure, he takes a sample of blood from the victim to be analyzed for alcohol and that Kingston's

result from this tox screen were negative. Morrell further testified that after gathenng all pertinent

“ Information,  he is responsible for preparation of the Coroner's verdict, which is then raviewed and
approved as is or modified as necessary by the Ashtabula County Coroner. In the instant matter, the

Coroner's Verdict determined the cause of Kingston's death was as a "homicide” due to "trauma fo the

head, trunk and extremities,” without the necessity of an autopsy.

4



Road facing eastward toward Harold Avenue and saw the vehicle conf mpvr g

female sitting in the field facrng westward toward Plymouth Road.

{919} Ascert_aining that the driver ot the car was the more aeriouely injured, Allds

proceeded to the car to evaluate: her condition. He noticed that the: crash had caused
| Kingston to beclome -“entrapped in the veh-icle" due to “intrusion info the p-as'seng‘er
oompa-rtment !

and determmed that Klnston had dred Based upon. Allds" observat!ons a

rep_re.sentatlve of the Ashtabula'County Coroner’_s Office was_ subsequently summoned

| o the scene.’ -
{1l1‘0=}. 7 While Allds was at_téndlng to Ki.ngston_, other membere:.of h'is' edua_d had

placed appellaht in a bac'kooard_' and cervical collar and'were beginning to evaluate his

Allds observed that Krngston was cyanotrc He checked her vrtal sngns

injuries." Atter_covering Kithton's vehicle with a'bl_uetarp _‘lto'protect the scene ae_WeII '

as the confrdentaahty of the wctrm he,proceeded to asc_ertaid appellan_t'e condition and
' ooordmate hlS treatment e
{1[11} Appellant was transported into the squad vehlcle where the EMS equad

performed trauma surveys Allde desorlbed appellante conditron as* alert and onented

F breathlng [and] FE able to speak to us in full sentences ” Although Allds testrﬂed that

l.
n
l
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|
|
|
|
|
[
|
|
I
|
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1.. Richard Morrell, Chief Investigator of the Ashtabula County Coroner's Office, testified that he was
summoned fo the scene of the accident to perform the investigation into Kingston's death, which included
taking photographs and measurements of the scene and transportation of the body to the morgue located
at the Ashtabula County Medical Center (“ACMC"). " Morrell testified that, as part of his- standard
procedure, he takes a sample of biood from the victim to be analyzed for alcohol and that Kingston's
result from this tox screen were negative. Morrell further testified that after gatherlng all pertinent
information, he is responsible for preparation of the Coroher's verdict, which is. then reviewed and
approved as is or modified as necessary by the Ashtabula County Coroner.
Coroner's Verdict determined the cause of Kingston's death was as a "homicide” due fo "trauma to the

head, trunk and extremrtles ' without the necessity of an autopsy.

In the instant- matter, the .



appellant complained of “blurred vision, headache and being shaky,”

were otherwise “unremarkable,” i.e., a slight rise pulse rate and bloog

- were findings one would “normally expect for somebody *** involved in a motor vehicle

crash.” Appellant.was subsequently placed upon a cardiac menitor and given two IV's,

'which ‘Allds"descrlbed as “standard practice,” and then transported to ACMC for further

' evaluatlon and treatment

{1}12} Wh|le the Plymouth Townshrp EMS was attendrng to the accrdent v:ctlms |

representatives from the Ohio State Hrghway Patrol arnved to rnvestrgate the scene of

the accrdent Trooper Tye Tyson was the first patrolman to arrive on the scene He -

‘was Jorned shortly thereafter by Trooper Jayson Hayes and Sergeant John Altman

Trooper Tyson proceeded to perform a freld sketoh of the accrdent scene and to

evemng as “dry" ‘and the weather condltrons as partly cloudy, 35 degrees W|th no

adverse condrtrons ! When asked how he found the vehrcles Trooper Tyson testrfled

' rnvestlcate the scene Trooper Tyson descrrbed the condltron of the roadway that

that appellants vehlcle was in the mrddle of the roadway at the mtersectron facrng

"northwest whereas the vehrcle in the freld was “facrng in- a A, southwesterly drrectron

'Trooper Tyson observed that there were no tlre markrngs in the roadway, save for

marklngs *"‘l north of Harold Roadrwhere rhe Honda Crvrc had slid off the road and

that there were “no brake marks or anythrng " Trooper Tyson also testrfred as to his

examrnatron and measurement of a fluid trail left by appellants vehicle, and plottmg of

the debris field left by both vehicles involved in the accident, explarnmg that the debrrs

field shows "Whlch direction the debris were flylng after the accident," and provides



appellant comp!arned of “blurred vision, headache and being shaky. 'mrij?l s

were otherwise “unremarkable "le., a sllght rise pulse rate and blooq idh

- were ﬁndrngs one would * normatl_y expect for somebody‘*** involved i ina motor vehicle
| crash.” Appef]ant was sub_s‘eduently 'ptaced upon ‘a- cardiac monitor and ]given two 1\V's,
whioh Allds described as .“standard practice,” and then transported o ACMC for further
| evaluatron and treatment _ - ‘ . ' | | -
{912} Wh:le the Plymouth Townshrp EMS was attendmg to the accrdent victims,
representatlves from the Ohlo State Htghway Patrol arrived to investigate the scene of_
the acmdent Trooper Tye Tyson was the frrst patrotman to arrive on the scene, He
) was Jorned shortly thereafter by Tr00per Jayson Hayes and Sergeant John Attman
Trooper Tyson proceeded to perform a field sketch of the accndent scene and to
| rnvestlgate the scene Trooper Tyson descnbed the condltron of the roadway that_'
evenrng as dry 'and the weather oondltrons as part!y oloudy, 35 degrees wrth no‘
P _ aid\rerse condittons When asked how he found the vehrotes Trooper Tyson testn‘~ ed '.
_that appettant’s vehicle was in the middte of the roadway at the rntersectron facmg

northwest whereas the vehrote in the F eld was “facrng in a Ha southwesterly d:rectron

Trooper Tyson observed that there were no trre markrngs in the roadway, save for

marklngs b north of Harold Road where the Hon-d—a Crvrc had slrd off the road ¥ and

é

that there were no brake marks or anythmg

i Trooper Tyson also testrfled as to his
examrnatron and measurement of a ﬂwd trail left by appellant's vehlcle and plottrng of
the debns field Ieft by both vehlcles mvolved in the accrdent exptarnrng that the debns

field shows whrch direction the debris were flying after the accident,” and provides

!
A...-q.gg SR SO



information as to Whlch direction the force of the accrdent ocC nelop?e

lnvest:gatlon of the aocmlent revealed that Hatfield was dnvrng und

I:cense

- which were rncluded in the nghway Patrol S off' cral report Trooper Tyson proceeded to'

{1]13} After completmg his :nvestrgat[on of the accrdent scene, the findings of-

the ACMC to mtennew appellant regarcllng the acoldent When Trooper Tyson arrlved. '

to speak With appellan’t he was m Emergency Care at ACMC Trooper Tyson testrﬂed

-that when he first arrlved to meet with appel_lant, appellant’s mother was presen__t.

{1l14} Prior'to taking appellant’s V\rrltten statement' Trooper Tyson read appe!lant

his M|randa nghts Tyson then handed appellant a form and requested that he wrrte h|s

own mterpretat:on of the orash Tyson test[ﬂed that appellant was able to comply wrth

B _.‘Tyson s request wrthout drfﬁculty

{111:} In h|s handwrltten statement whlch was admrtted mto evrdence at tnat '

‘-' 'and to ‘which Tyson testnr ed Hatfteld reported that he "was turnrng Ieft off of Plymouth

: 'Road and a small white car was comrng stralght over the hill and we had a head on“' __

Co colliSIon

-‘ report along wrth appellants responses as follows : w

——— ——— _ e e e ) {
e [

{1[17} A Yes Sir.
ﬁ[IS} "Q: Dld you stop at the stop sign on Plymouth Road’?

{1]19} “A I don't remember ! looked right and went to turn and hit the white car.

Was there a stop sign there? There’s not one there, is there">

Next Tyson asked appellant a senes of quest|ons Wthh he recorded on the -

W‘} "Q YOU were o Plymoutn Road 2 and turnlng ot off of Plymouth Road’?




: report along wrth appellants responses as follows _ ) 'ﬂ'

TR N . S c
e e D e e
| P - .

information as to which direction the force of the accident occ J@OW
-L-a_s.uspe.o.dec

investigation of the accident revealed that Hatfield was driving undé

license.

{1[13} After: completmg hlS mvestlgatlon of the ‘accident, scene, the flndrngs of
whlch were :ncluded in the nghway Patrol s ofﬂoral report TrOOper Tyson proceeded to

the ACMC to rnterwew appellant regardmg the accrdent When Trooper Tyson arnved .

to speak wrth appellant he was |n Emergency Care at ACMC Trooper Tyson testlfred_ :

" that when he first arrived to meet wrth appellant appellant s mother was present. :

{1{14} Prror to takmg appellant’s wntten statement Trooper Tyson read appellantz'

his Mrranda nghts Tyson then handed appellant a form and requested that he wnte hISZ :

own mterpretatron of the orash Tyson testrfied that appeltant was able to comply with

Tyson s request W|thout drff[cutty

{ﬁ[lS} ln hlS handwntten statement Whlch was admltted rnto e\ndenoe at trlal'
and to wh|ch Tyson testlfred Hatfleld reported that he ‘was turnlng left off of Ptymouth;'

Road and a’ small whlte car was comrng strarght over the h|II and we had a head on: o

colllsmn Next Tyson asked appellant a senes of questlons whlch he recorded on the-g

i

'{1117} “A; Yes sir. |
1118} *Q: Drd you stop at the stop sign on Plyrnouth Road'?

{919} “A: idon't remember. | Iooked right and went t6 turn and hit the whrte car.

Was there a stop S|gn there? There s not one there is there?

{1[16} “Q You were on Plymouth Road and turnlng Ieft oft of Plymouth Road’? T




{920}

(21 -

{223
{1123}_'

25,

{4
05y
(126}
{27

{8 @
{293
"Q: Do you know the OWner of the vehrcte that you were dnvmg’?

(030}

B A

32}
33
e
5

K
37
(938}

was suspended?

139}

“Q: Did you notice the white car before you hit t?

“A: | didn't see the car. There is a dip and you can’t seet

“Q: About how fast were you gomg‘?

“Ar wa_s going 45, but I slowec__t.down for the turn, so probably about 20 to

"Q: So you drdnt hit your brakes or steer away’?

A No Iwas tummg left and then the collrsron

“Q: Do you remember using a turn signal?
“A: Yes B
“Q: 'A'ré you farniiiar‘with the area’?

“A: Yes not very though enough to get around

“A: Yes it's. my vehtcte but | haven t got the trtle swm:hed over yet.

Q ‘When d{d you buy the vehlcle?

“Ar One and a half to two months ago.

“Q: Were you_on the phone at__the-ttme of the accident? .-

“Q: You knewthat your llcense was suspended’? ” o |

"A Yes | - |
“Q: Did Keith (Haynes, the vehic]e’s prior owner) know that your license

o

“A: No.




(120}
21

(22}
3y

25
024

e

. 26)

927
(128}
=03

S o
ey
2
(33
34
o

‘was suspended?

‘Q

“Ar
IIQ :
“A:

“A:_'
“Q:
A
“A:

@
A
“d:
“Al
Q

o
} A

HQ

. Did you notice the white car before you hit it? | C OPY

| didn’t see the car. There is a dip and you can't see that way?

About how fast were you going?

| was going 45, but | stowed down for the turn, so probably about 20 to

So‘, y'ou' didﬁ’t hit \;/our brake_é,-or steeréway? |
-No, I_‘wéstuming' I‘eft- and fhén_ the colﬁsi'on.__.. :'
Do y'o.u'.l_'emember using a tufn'gignai? |
Yes. | - |
Are gqu familiar with the a_réé?

Yes", ijf very thbugh, énough ftc')‘get around.

Do you kriow the owner of the vehicle that you were driving?
“Yes, {i.t’s:m'y vehicle buf I:ha\l'e:n;t-got the titlé-'switche‘c-! O\_)fer ;fét; |
Whendldyou buy the; vehiéié? v o |
__Orul-ef and a ﬁalf td_:two; montlfi:s‘ag:;o.

Wers you on the phone at the time of the éccideni'; i

A N S - 7'_2__7 L BN i

Yes.
- Did Keith (Hayn_es, the vehi'cle’s prior owner) know that your li.cense

L3

39 “A: No.




{40} “Q:
41 “A:
4
(3) A
g0 “Q
s A
{16} Q-
A
s “Q
o) A

Is the vehicle insured under anyone's name? COPY

_I don’t think so.

Was your:seat belt on’é

No. |

What ar_e your injuries?‘

Dizzy sfp'_e'lls, lower back, -_bad headache.'

Were you drinking 'any.‘ alcoholic_ baverages this -evenlng_?
No, sir.” | | | |

Did yoo' take any narcotics, marijuana,_ medication?

No, sir

: {1{50} Trooper Tyson then asked if appellant would be WI”lI"Ig to submrt to a

blood test At flrst he agreed but aﬁer drsclosrng to Trooper Tyson that he uses drugs_ '

and alcohol” and that “[r]t may be in [hlS] system “from yesterday, he. retracted his

. consent

{1]51} Tyson then contacted Sergeant Altman and mformed hrm that appellant

refused to consent to a blood test. Altman showed up at the hospltal shortly thereafter :

| and srgned |t wrthout any changes

questlon and answer sessmn from hlm After glvmg hrs statement appellant revrewed

Sergeant Altman characterlzed appellants

demeanor dur_lng questronrng as coherent"and stated tha__t appellant understood what

he was being a'sked, did not seem to have slurred Speecl’i, and did not seem to be

injured or in pain.

=t
b

o
B

.-‘t' :




{440} “Q: Is the vehicle insured under anyone's name? _ COPY ‘
{941} “A: | don't think so.

lﬂ42} Q Was your seat belt on? ‘.
(943 ‘A" No. |
B {q44} "\Q:__.What are your |njurles‘?
| - {445} "‘A:f Dizzy Spells Iower back bad headache
{9146} Q _Were you d_rmklng any alcoho]lobeverages this.eyening?__‘
(M7} A No,sit. | | S
| {'1l48}_ “Q: Did you take‘any_narcotlcs, marljdana, medioation?
{1{49} “A‘:_' l\lo slr - o N
| ,.{.1150} Trooper Tyson then asked |f appellant would be wrllrng to submlt to a
blood test At first, he agreed but after drsclosmg to Trooper Tyson that he uses drugs
- and alcohol" and that “[l]t may be m [hIS] system from yesterday . he retracted hrs
consent | , _ | | o L . P
{1]51} Tyson then contacted Sergeant Altrnan and. lnformed hlm that appellant

refused to consent to a blood test Altman showed up at the hOSplta| shortly thereaﬂer :

———— - -‘i

questron and answer sessron from hlnjl After gi\nng hlS statement appellant rewewed

.l
3

and stgned it W|thout any changes Sergeant Altman character!zed appellants'

demeanor during queshonrng as coherent and stated that appellant understood what

he was being asked, did not seem to have slurred speecH, and did not seem to be .

* injured or in pain.




{'1152} Sergeant Altman’s questions and appellant's answers reg@@Pth

accident occurred were substantially srmrlar to those in Trooper Tysomrs=rervew,

However appe!lant responded to addrtlonal questronrng regardmg his drug and alcohol

use as foHows

' {1{53} ‘Q:

'- 9543 - A

(@551 “Q:

(056} “A:

BT “Q:
{ﬁISS} S
| _{1r59} “Q:

| {1[60} “A:

.; _{1{61_} ‘Q
!;[}‘_{r%z'} A

! nrne mrxed dnnks

{1{63} "Q
_;,;E*;'_{rr;éa ‘A

_. 'é{irésr Q.
| q66} “A: F
', w6 ‘Q:
now? -

'{.1T6,8} Al

1174

Have you had any a[cohof or drugs today‘? .
Yes Iwas at a party Iast mght

What time d|d you go to the party‘? '
Around 12: 00 a.m. or 1:00 a.m. on February 24 2004.

What tlme dld youTeave the party'?

Before 6 00 a.m.

'Where was |t’?

' Ashtabu!a

How much alcoho] and drugs did you consume’? o

Haif an ounce of maruuana seven to e:ght hnes of coca:ne erght to

Over what tlme frame'?

From 12: oo am. or 1; oo a.m. until | left before 6: oo ami

How much sleep drd you have today’?

From about__‘6:30 a.m. till about 2:00 p.m.

Did you have any drugso_r alcoholrfrorn the time you left the party until

r

No.

: ,




{469} “Q: Did you consume any alcohol or drugs from the time J(TGWt

Trooper Tyson talked to you?

{70} “A:.No. .
[y ‘
{972} “Q: ‘Do"yqu feet you were irnpaired at the timepfthe cra_sh?
@73} “A: No. - | | | |
) tﬁl74} “Q How_ret_:]ularly do you smol(e ln_arljuana?
{75} ‘A E'ven/'clay..- ' o
| {76} “Q: How regulatl'y do you do -cpca'_ine? "
- '. R “A:.A_tewl tinﬁe'.saw.eek. | "
{78} “Q: Hew regularly do )tou conedmealpph_ol?
' {lil79} “A: .l:odrorjflve tintesaweek. R
80} @ Do you usually drive aﬁerdrinl{mg‘:bt doing drugs? -
W8y A Ne LT T
| f{ﬁ[sz} Subsequentto this second mterwew- Sergeant Altman asked appellant for

perm!ss:on to take a blood sample and appellant agreed

{1T83} Wlth appellants consent two blood samples were taken by Crystal

' Severmo R N., at 9 29 p m., and agarn at 10 06 p m usmg the Ohto State H:ghway

. Patrols standard -issue Btological Specrmen k:t The samples were sent to the Ohio

: _State Highway Patrol Crime Lab, where they tested n'egative forth'e presenc‘e of alcohol
and positive for the presence of cocaine. Appellant was reledsed from the hospital after

. 11:00 p.m. that evening, atter he elected not'to_ stay for further ebsenfatien.

10




{984} On July 23, 2004, appellant was charged, by way of indi

g
- b4

count of vehlcular homrolde a felony of the fourth degree, in

- 2903.06(A}(3)(a) and one count of aggravated vehlcular homicide, in wolatton of R.C.
- 2903, 0B(A )(2)( ). On August 19, 2004 appellant appeared for his arra|gnment and' ?

entered aplea of not gurlty to the charges

{1[85} On November 22 2004, appellant tlled a motlon to suppress ‘alloraland -~

7 written statements” gtven to law enforcement personnel and a motlon in limine to
prohrblt the state from usmg the results of his blood tests at trial. On February 24, 2005,
,'appellant filed another motton in Ilmlne to prohlb[t the state from usmg any testtmony

‘ co_ncer.nlng any adm|sstons by appellant regardlng ‘cocaine, man;uana alcohol or drug

: uSe’-’ prior to the accide’nt On March 4, 2005 the trtal court overruled appellant’

| motions followmg a heanng

, {1[86} On July 8 2005 appellant filed another motion in I:mine 1o prohlbzt the
state from mtroducmg ewdence of his prlor dnvmg record and any photos of Sharon
K;ngston taken at the scene of the aoc:ldent On October 14, 2005, appellant flled vet

another motion; this tlme to prohlbtt use of ewdenoe taken from the crlme scene, all -

testlmony thh regard to h|s demeanor on or about Feb_ruary 24, 2004_ “a_ll statements o

| ; made by the defendant and all other ev:clence that [the state] mtends to use

{1l87} On Maroh 30 2008, the trial oourt ruled on the aforementtoned motions.

7. Wnth _regard to appellant’s _motlon in IImIn_e to -exclude e\ndence of h1s pnor driving
| record, the trial court sustained the motion in part to exclude I;,;eneral ‘proof of prior traftio

. convictions, but to allow evidence of “the status of Defendant's driving privileges on the

1




o o SR

date of [the] incident, and [any] felony traffic convictions within the past@r@lﬂ‘bt
Ihe

overruling the motion with regard to the admission of photographs of the victim.

trral court overruled appellant’ “motion to prohiblt use of evidence.”

{ﬁlSS} On. May 3 2006 appellant agarn moved the court to exc[ude ewdence of

‘ the blood analysrs based upon Stafe V. Mayl 106 Ohro St. 3d 207, 2005 Ohro—4629

The trral court overruled thrs motron on May 11 2006

{ﬁl89} The case went to a three day trial before a jury on June 16 2006 After

polling the ju'ry, appellant Was found guilty of both ‘counts of the rndictment On June 18,

-2006 appellant was sentenced to eight years in prrson for. aggravated vehrcular

- run concurrently, and concurrent wrth a sentence prevrousiy |mposed for a convrctron for

traffrcklng rn marijuana in Case No 2005 CR 167 ln addrtlon the trial court lmposed a.

' Irfetrme suspensron of appellant’s drrver S lrcense

{1]90} Appellant trmely appealed his judgment of conviction, ralsmg the followrng

-asagnments of error:

{1}91} “11.]. Evrdence of Cocarne and |ts metabolrtes that were founcl in two

samples of blood that were takemfrom appellant roughL\L four_ hours aﬁer_an accld_ent o

.!

—

homrolde and erghteen months on the vehicular hormc:de charge wrth the sentences to B

between hrm and Sharon Krngston and admrsslon of cocarne use at Ieast seven hours -

prior thereto were not relevant to any of the issues that were before the trial__cou rt. Even
if they were, their probative value was substantially outweighed by the dari'ger of unfair

prejudice, confusion of the issues and of misleading the jury.”

12




{992} “[2] The hlood that was removed from appellant om@@P@ of

tal OVEI" agelehse

February 24 2004 and whose analysrs [sic] was mtroduced at fr

' oounsel s ob;ectron was not handled and examrned in substantial oompllance with
standards that are establlshed by the Ohio Department of Health : 3
| {ﬁ[93} “[3] The State of Ohio failed to produce an expert Wltness to prove that
oooame and cocaine metabolltes that were found |n two samples of blood that were
removed from appe!lant at 9 29 p m. and 10 06 p m on February 24 2004 along with
his admlss:ons of cocame use could have had anythrng to do wrth his dnvmg abilities at
the tlme that he had an accrdent roughly four hours or more prior thereto.. |
1[94} “[4] Evrdence of dnvrng suspensmns that had expired prior to the date
that appellant had an accrdent wrth Sharon Klngston wasn t relevant to any of the issues
- that were mvolved in the case that he was D"l trial for [sxc] Even rf it was, rts probattve
value was substantrally outwe|ghed by the dangers of unfalr prejudace of confuslon of
the rssues and of mlsleadzng the jury that heard thrs oase T
{1l95} “[5] Appellant's constrtuttonal rrghts were vrolated when the tnat court

gave a speclal tnstructron to the jury :mmedtately after the defense rested its case

wrthoutappellanttakmgthe stand +_ E R

S t_.........,,
i
!

{ﬁ[%} : “[6 )i Appellant’s constltut:onal rlghts under the Flﬁh and Sixth Amendment

!

were vrolated when the trlal court refused to allow hrm to admit the mvestlgatwe report

fof} defense thness Douglas Heard and his Curn_c_ulum Vitae into Ewdence.

{1{97} “[7] The trial oourt 'below' refused to dismiss the second count of

appellant’s lndrctment for Aggravated Vehrcular Homicide in v1olatlon of R.C.

13



2903.06(A)(2)(a) because it was not a lesser included offense of I'G@PY pf
vehicular homlolde in violation of R. C 2903. OS(A)(S)(a) '

{1}98} ‘8] Two wntten statements were taken mvofuntanfy from Appellant in

v:olation of hlS constltutlonal nghts

{1[99} “19.] Two. samples of Blood were taken from appeliant in wolatlon of his

: oonshtutlonaf nghte | o 7
{1{100} 7101 Appe[[ants nghts were wolated by remarks made by Ashtabu!a

County Prosecutor Thomas- Sartmr ‘during rebuttaf argument in wh:ch he gave his

: personal opinion as to appel[ant $ guzlt

{1]1{]1} “[11 ] Appellant’s oonwo’non of Aggravated Vehlouiar HomICIde :n vnolatton
| of Re\nsed Code 2903. OS(A)(2)(a) ‘as alleged |n Count 2 of his mdrctment 1s nelther _

“supported by SuffICIE‘"It ewdence nor is it supported by the manuest weight of the

e\ndenoe

{ﬁ[IOZ} “[12] Appellant’s COHStltUtIOI‘Ial nghts to a fafr trial were wolated by the .

lmpaot of numerous oumulative errors

{11103} “[13] R.C. 2903 oe(A)(z)(a) and R. c. 2903 DB(A)(S)(A) are aliled offenses

,;—,,of s:mllar lmpo, ar _d jenjhough appel!ant could be |nd|cted on both hefcould only

g .- T { T

‘stand oonvmted and sentenced on one of these oﬂ’enses

{7[104} For ease of dlSGUSSIOI’I we will addrese appellant S ass;gnments of error

out of orc_ier.

{4105} I, Suppression and Other Related Issues

- 14 .




{4106} Under his eighth assignment of error, appellant argues tha@()wf "

statements taken by Trooper Tyson and Sergeant Altman on the evemmgof Februa "y

24, 2004 should have been suppressed because of the rnjunes he had susta[ned and
“the alcohol and drugs he consumed" approxrmately 15 and 21 hours earlrer that day
rendered such statements rnvoluntary We drsagree
{11107} The mere. fact that an. mdrvrdual is questroned in a hosprtal settlng and
may be in pa|n when quest:oned is rnsuff cient, wrthout evrdence of police COEI‘CIOI‘I to
render an otherwrse voluntary statement rnvoluntary See State v. Tomkalski, 11th Dlst
No. 2003- L 097 2004- Oth 5624 at 1]31 -33; Stafe v Bowshrer (Oct. 16, 1992) 2d Drst
- No. 2898 1992 Ohio App. LEXIS 5268 *11 State Ve O’Lmn (Mar. 16 2000) 8th Dist.
'No 75815 2000 Ohlo App LEXIS 1 064 *14. Moreover rntomcatlon even if proven is
an lnsuff crent basrs to exclude a voluntary statement absent coercrve polrce actlvrty
State v. Smrth 80 Ohio St.3d 89, 112 1997-Ohio-355. D o
{'ﬂ108} ln this case there is no evrdence that appellants statements were a resutt
of “coercwe pohce actlvlty " The evrdence shows that the offrcers queshonrng took

' place over a brlef time frame and that each wntten statement was two pages rn length

~ Appellant was grven an opportumtv to revrew the statements he made to the off" icers o

4
and make c%:)rrectlons pnor to srgnrng the forms. Appella}tt made no correctlons to the
‘ statements and signed the forms Furthermore even though Trooper Tyson explalned

appellants M|randa rights (whlch appellant understood and duly waived), at no trme

4

2. Under this assignment of error, appeilant argues that his confession was involuntary because of his
drug and alcohol consumption; curiously, however, under his first and third assignments of error,
appellant rnconsrstently suggests hrs drug and alcohol consumptlon were not a factor in the acudent o



during questioning did appellant ask officers to stop or ask that he be p 3GQP S¥4k

with a lawyer.

{1[109} :ln view of the tota!i_ty of the circumstances, there is no evidence to support
appellant’s ctatm that his stat_e'rnents' were involuntartl_tr. 'fherefore, appetlalnt"setéhth
assignmentof error is without merit. | |

{1[110} Under his ninth asagnmentof error, appe[lant argues that the evrdence

: gleaned from the two blood sarnples should have been suppressed since hrs condltion

rendered hlm ‘ _mcapableof consent and also because the blood samples were taken

| purSuant.‘to _Hatfteld'_s "inVotuntary_statement regardmg hlS aIcohot and drug use.
Againr We'disag'ree | | | | B
1{111} It IS wet! settled that the extractlon of blood at the behest of authonhes
involves a search and seizure of the mdrvndua] involved, See e g State v. Swernhagen
(Nov. 7 1989) 3d Dlst No. 4- 88 3 1989 OI’HO App. LEXIS 4244 *3. Thus, w:th regard
to blood testmg, “[t]he burden lS on the state *** to demonstrate a voluntary consent to a |

, warrantless search * State v. ng, .1st Drst No. C 010778 2003 Ohlo-1541 at ‘ﬂ24

(c:tation omltted) In the. context of consensua! searches and selzures the state 1s :

I I !

'i s a8
, result of coerclon express or 1mphed Vo]untanness |s a questlon of fact to be

determmed from all the cwcumstances 5 Schneck!oth v, Bustamonte (1973) 412 u.s.

218, 248- 249

{4112} For the same reasons as expressed in our an'atysis of appellant’s eigh_th

assignment of error, we reject appellant's contention that his consent to blood testing

T




was involuntary. We further point out that, prior to administering tlgﬁpﬁg

Severino, a Reg|stered Nurse on duty in the AGMC Emergency Room that SVenmg,

stated appellant was “coherent enough to understand what was going on” and stable'
as far as hrs vrtal signs.” There is no evidence |nd|cat:ng appellant was lnoapable of
oonsentrng or otherwrse compelled by the officers to submit to the tests Based upon
the totalrty ot the carcumstances the state met its burden in establlshmg that appellant
voluntanly oonsented to have blood'lsamp_les drawn, and th_e court did not err in allowrng,
this evidence to be_ admitted on this basis. Accordingly, appe’lfant's ninth assignment ot o
error is with‘out'merit.' - - -
{ﬁllvl‘S}.U-:tder his seoo'nd ‘_ assignment of error, —'a‘pp‘ellant challenges- the'l‘
admissibility of the" blood evidence;' on' another front He speoiﬂcally attacks the
L admission of the results of his blood tests argurng that the tnal court’s admissron of this o
B evrdenoe was prejudK:laI error, smce the state offered no evrdence of oomplrance With

admlnrstratlve code provisions, promulgated by the Oh:o Department of Health for the f

collectron and handlrng of blood as requrred by the Oh|o Supreme Court’s holdlng in .

Mayl supra We drsagree

A R S r_ _——
T

i
L ¥ fests are challenged in an aggravated-vehlcular—homiolde proseoutroh that depends
upon proof of an R. C 4511. 1 9(A) wolatlon the state must show substantlal compiranoe

: with R.C. 4511.71_,9(D)(1) and Ohio Adm. Code Chapter _3701-53 before the test results "

are admissible."" id. at paragraph one of the syllabus.

17

{1[114} In May_'f the Supreme Court of “Ohio held that “[w]hen the resutts of blood :




{115} In the instant matter, the rule of May/ is not invoked sinoaﬁﬂc n

did not rely upon proot of a vtolation of 4511.19(A). Appellant was proseouteo' pTST it

to R.C. 2903 OB(A)(Z)(a) (requlrmg proof that the death was caused "[r]ecklessly”), not
R.C. 2903 OG(A)(t)(a) (requrnng proof that the cause of the death of another wh;le
operating a motor vehicle was t‘he. proxu__mate resuit of oomm\rttl_ng a violation of drvrs_ron
-(A) of seCtio'n -4511"19 of the Re\rised Code) As the und'erlyi:n'g__ aggravated veh'i_c':ular', )
homicide charge did not require proof of an R.C. 4511.19(A) violation, a May! analysis-
' was mconsequent:al | |

{1{116} Notwrthstandlng this concluswn the state d:d lay a proper foundatlon for

the admnss;on of the blood samples Spemfrcally, Nurse Sevenno testifled that she-

) collected the blood samples usrng the standard nghway Patrol issue Brologlcal'."
-'.Speolmen collectron klt followed “the procedure acoordmg IO the dlrecnons mrtlaled.'; i
and dated the relevant samples .and forms _and gave the samples to the req_uest;ng o

{11117} Further Trooper Tyson who was ultrmately responsmle for the charn of' 2

3 oustody of the samples testtﬂed that he frlled out and S|gned the standard property 2

e ._-.-.r..._a.. m——————— e ——

oontrol form wh:ch came_wrth the sampie klts as requrred and personally ma:led It to -

- the Hrghway Patrol s crime lab in Columbus

; . “ -71

Tt

I . : | = 1

{ﬂIIS} In addrtron Jeff Turnau a crlm[naltst wrth the Ohlo State Hrghway Patrol

Crime- Lab in Columbus, who tested _the frrst sample for_ the _presence of aloohol,3

I

3. Turnau tested only the first sample, Wthh was negatlve for the presenoe of alcohol, As a result. the
second sample was not tested. :




__ documentation_ of the _sample in question. Also, Rebecca Schanbac

testified that he followed all relevant procedures with regard to the han

with the crime lab who tested both samples for the presence ‘of controlled substances o
testrfred she foltowed all relevant procedures regardlng the handllng, testlng,r and

documentatlon of the samples in q_ue__stlon,

{4119} Since a proper fo.undat'ion was laid for the admission of the evidence; the

- trial court did -'notrabuse its disc”retion. ‘in‘admitting'appellant"s‘:blood test results.

‘Appellant’s second asagnment of error is without merit.

{1}120} Hl. Jury Instructlons Relatmg to Expert Testlmony

{1[121} Under his fifth assrgnment of error, Appellant argues that the trial court .‘ N

_,erred by glvrng a Jury |nstruct|on regardlng hlS expert wrtness opmron that was m L

. \nolatron of his Flﬁ:h Amendment nght not to testlfy and hlS due process nghts since the._'

mstruc’uon was *** "an unjustlfled comment on the exercise of Appellent’s right not to be-'-j :

a wrtness atall,” as well as on hIS rrght to calt witnesses on hrs behalf We dlsagree

{1[122} For purposes of appellate rewew “[t]he decnsron to issue a partrcuiar Jury '

’ 'mstructlon rests wrthm the sound dlscretlon of the trial court " State . Huckabee (Mar T

';9 2001)L11th Dist] No 99__G-2252 2001~Ohlo App. LEXiS 1122 *18, Asmgle fuy

N t Rt
: mstructlon must not be con3|dered ln rso!atlon but must be v:ewed |n the context of the- e

mstructrons as a whole State v. Price (1979) 60 Ohio St 2d 136 at paragraph four of :

" the syllabus.

{ﬁl123} The triaf court admitted the testimony of appella_nt's exjoert Douglas He_ard |

regarding the cause of the accident. Heard, a crash reconstructionist, offered the



‘:‘ of the evidence pr_owded by the prosecutron, and his observatlon o_t-the damage to the

following opinion as to how the accident occurred; “Mr. Hatfield was r@@BYE( k

Road *** approaching _th_e intersection at Harold Road as the Honda Civic was coming in _.

the opposite direction, and at that 'inte_rsecti_on of Harold Road, he attempted to make a

by Mrs. Klngston When asked by defense counsel the grounds upon which he based_

B Ieﬂ—handtturn onto H:arold into the left front o’orner and side of‘ the‘ Honda Civic operated o

h[s opinion, aSIde from the post lmpact restmg position of the vehicles his own review

.  front of appeliant's Vehicte, Heard replied that hé based his opinion on the “statemen_ts

E from Mr Hatﬁeld »

{1[124} The foregomg testlmony was admltted desplte the fact that it rehed in; _:-

| Iarge part, on appel!ants statement to Heard about how the accrdent occurred, WhICh'l 7

dlrectty contradlcted the ev:dence and the testlmony of the state Appeilant did not_' :

testlfy in his own defense

mstruct:on to the Jury ‘at the close of the case

As a result the trla! court gave the fottowmg specral

{125} “There is some special |nstructlon that I'm going to be reqwred to give you .

. at this pomt oo

l ‘l

t

- defendant did not tes_t_-lfy in this case.

{127} “On the other hand, there is_an expert witness who has testified in this

| _oase that he considered certain things that the defendant told him that are not otherwise

in evidence.
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W

{41128} “In evaluating the opinion of any expert witness, yo @@P&fd

Whether the facts on whioh the expert based their opinion have been established by, at

least, a preponderance of the ewdence :

r

129} “Therefore in deciding the wexght to give to the expert oplmon you may s

- consider the extent to which the opln[on is based on facts that have not been put into

,ewdence However you must be careful to Ilm[t thIS conSIderatlon to the eva!uatlon of

the 0p|nton of the- expert. You mus_t not oonsider this in any way as,suggest:ng a_ny R

- inference of guilt of the defendant ; (Emphas'is added).

{1[130} This Ianguage by itself, would seem o indicate that the trlal court erred by

. _-‘lnctudmg an instruetlon that may cause "the jury to confuse the burden of proof .

- _‘necessary for defendants convrct!on g State v Brown (1982) 7 OhIO App 3d, 113, 115

However the statement on whioh appetlants expert retied, was nota fact” neoessary for - -

. _h:s oonwctlon Thus we see no error. -

{131} Furthermore we hold the Jury mstructions when rev:ewed in their totahty

':_-.'were sufficient not\mthstandlng the potent:a[ly problematlc dlrectlve refatlng fo the”_ SR

N expert’s testlmony The trlal courtmstructed that "[t]he defendant |s presumed tnnocent :

IL;untitfhl_s g_utltls estabhshed__beyond a [easonable dOUbf " The tna! COUFf explalned _t_he

freasonable doubt standard The Jury was mformed on more than one occasmn of' ‘

appeliants constltutional rlght not fo testlfy and the fac:t that no mference of guilt could'

. be drawn based upon h|s decrsmn not to testlfy The court exptamed that the porhons of

th_e expert opinion were based upon facts not in eviderice.

appropriate since Evid.R. 703 prohibits an expert from basing an expert opinion upon
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“facts which are not formally in evidence or personally perceived by th @@P]%Jrr _

-'v Norfolk& W. Ry. Co., 8th Dist. No. 87553, 2006—Ohio-6580 at §39. Pursuant to the

o OhIO Jury lnstructlons the trial court mstructed the jury approprlately as to the welght to -

be grven to expert testlmony 4-405 OJI § 405 51(3) Based upon the foregoing, we

' ,_cannot conclude that the tnal court abused 1ts dlscretlon in prowdmg the aforementloned
spec|al lnstructron Appel[ant S frtth assrgnment of error is therefore wrthout merlt
{1[132} \'A General Evrdentlary and Related Issues -

o {133} Under appellant’s fourth assignm’ent of error, he arg‘u'es the trial court’s
' admission of eviden'ce'that he was driving under sus_bension at the tirn:e of the accident,
aswell as his prior'r'ecord of .driving ‘susp'enisicns was re\rersibl'e_‘erro_r since the

| ewdence was not relevant to the element of recklessness We agree

{9134} The record rndlcates that the trral court adrmtted appellants dnvmg record
from the Ohio Bureau ot Motor Vehicles over the objectlons of defense counsel Thel_:

' exhrblt demonstrated appellant had seven separate llcense su5pen5|ons two of which

. were current at the tlme of the accrdent The record also included a letter contalning the

| not]ce of appellant’s current lrcense suspen5|on dated December 'l?’ 2003 The

2 admrssrbllrtx of the reeerd wasargued twrce ﬁrst pnor to trial and ag_aln when the state_-._ i

l l : o ST |
_sought to admit its tnal ei(hrbrts Defense counsiel did not object to the admssron of the !

December 17, 2003 letter but sought to have the remarnder of the exhlbrt disallowed.

' Alternatrvely, defense counsel offered fo strpulate to appellant’s Ilcense suspensron

exrstrng at the time of the acmdent

{9135} In ruling on counsel’s objection, the trial court stated:
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{4136} “[T]he argument about whether or not [the admlssron of

goes to character, it does not go to character, but nevertheless, the S
prove a culpable mental state that mcludes heedless indifference to the consequences
; But | think, it's for the state to prove that thls is not just a casual th:ng and | think
| t's relevant and probatlve that somebody who has a long hlstory of numerous drlvers ‘
llcense suspensrons who makes a consmous decrsmn on February 24 2004 to operate
| a motor vehicle is certalnly evrdence that a Jury ought to be allowed to consnder on
whether or not that decrsron to drive a car on that day was taken -wrth.heedless
-indrfference to the consequences of fully knowmg not just that he had a current actlve
| *.suspenslon[ ] but that he had a hlstory of no nght to dnve a vehicle at all |
{ﬁl137} “So I thrnk that |t i relevant and the objectron is going to be overruled il
{1[138} Courts in Ohro have held that “[ ]here an unlntentronal klllmg whlle in the .
oommlssu:m of an untawful act has been establlshed it is a further requrrement that the
| .vrolatlon of the statute must have been the proxrmate cause of the death - the killing
must be such as would naturalty, togrcally and proxrmately result from the commission

© of the unlawful act as deftned by the statute ok State v. Jodrey (Apr 10 1 985) 1st

f‘Drst No C840406 1985 Ohlo App LEXIS 6404 at *5; Thus “evrdence of dnvrng

"‘funder suspensron is not relevant to a charge of vehlcular homicrde or aggravated

J

vehlcular homrcrde " since “both requ:re that the defendant’s recklessness or neghgence
'7 cause the death of another and “the suspensmn itself sheds no light on the quattty of
appellants driving at the time of the accident.”  Stafe v. Frommer (Dec 19, 1985), 4th

D:st. No. 577, 1985 Ohio App. LEXIS 10050, at *3; accord, Jodrey, 1985 Ohio App.
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LEXIS 6404, at *7 (In the context of an involuntary manslaughter@@P'nYthe

appellate court could not “find that the driving under suspension is the proxrmate cause

of a death that occurs when a person drives whlle under suspensron as reprehensible -
as that actlvrty cextalnly is. ”) Aocordlngly, the evrdence of appellants multlple lloense
‘ suspenS|0ns is in no way probat[ve of appellant’s alleged recklessness in causing the

vrctlms death The lntroductron of th:s evrdence ‘was lmproper Thus appellant’

argument in this respect is sustained
{ﬁl139} While the ewdence of appellant's suspensrons was not relevant to prove
recklessness evidence of the actrve suspension was necessary and therefore relevant_—
| to Increase the severlty of- the aggravated veh[cular hOITlIClde charge from a felony three
to a felony two. Thatis, appellant was charged under R C 2903. OG(B)(S) |n Count Two |
of the mdlctrnent to wit, aggravated vehrcular hom:clde R.C. 2903. 06(8)(3) provrdes ,
[ ]xcept as otherwise pl‘OVIded in this divrslon aggravated vehlcular homicrde
commltted in violation of drvrsmn (A)(2) of this sectlon is a felony of the thlrd degree.
Aggravated vehlcular hom[c:de commltted in wolatlon of dwrs:on (A)(2) of this sectlon is
7. a felony of the second degree rf at the time of the offense the offender was dnvmg

i '; I3

R under a Suspen5|en impesed under [R.C. ]4510 *’_‘* i ___;,,,,,,,,__ S - NAEY TS

T o

{11140} This ccurt has held “any factor that serves to elevate the degree of a crime

_' lS not;— a seniencing enhancement, but rather an element of the crime WhICh must be
proven beyond a reasonable doubt” State v. G'reftzer, 11th Dist. No. 2003-P-0110,
2005-Ohio-4037, at 47. Thus, evidence of the active suSpénsion was a necessary

element of the state’s case.
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{1141} Here, the defense attempted to admlt, by stiputation, tH a@@lPYes

drrvrng with a suspended llcense at the trme of the offense or adnTit llie poliiun f

: States Exhrbrt J contarnrng the letter mformlng appellant of his current llcense
SUSpensmn As dlscussed above the court rejected thts proof and allowed evrdence of
appellant s seven Izcense suspensrons togoto the j Jury | |

{1l142} In Old Chref V. Unrted States (1 997) 519 u.S. 172 the Unlted States

| Supreme Court determlned that a defendant’s con\nction must be reversed where a

past convrctron is an element of the offense for whrch the defendant is on trial and the

, state refuses to accept a defendants strpulatron regardrng the convrctron ld at 174. In
reachrng thrs conclusron the Court reasoned that. because it is a defendants legal
status that is at issue, the defendant’s strpulatron satlst' ed the element of the otfense‘

lcharged See id. at 186 The Court underscored that rts holdlng represented a llmlted_
exceptlon to the general pnncrple that “the prosecutfon is entrtled to prove its, case . free
from any defendant's opt!on to strpulate the evrdence way K ld at 189 Wlth respect to
thrs general rule the Court observed |

{1[143} “A sylloglsm is not a story, and a naked proposltlon rn a courtroom may be

_no match for the robust evrdence that would be used to prove |t

People who hear a |

story tnterrupted by gaps of abstractron may be puzzied at the mrssmg chapters and
le’OI’S asked to rest a momentous decrsmn on the storys truth can feel put upon at
b_elng asked to take responsrblllty knowing that rnore could be said _than they have

heard. A convincing tale can be told with economy, but when economy becomes a
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break in the natural sequence of narrative evidence an assurance th+@®i’¥rk

is rea!ly there is never more than second best.” Id.

_ {1]144} However r“thrs recognltlon that the ‘prosecut!on with |ts burden of
perstrasron needs evrdentrary depth to tell a contlnuous story has b vsrtually no
apphcatlon when the point at issue is defendant S legal status dependent on some legal
_- Judgment rendered wholly‘ _tndep_ende_ntly of the ooncrete events_ of later_or:lrnmal
behavlor. charged against.him."' 1. at 190. Acco'rdzngiy," Old Chief bars evldence. of
pnor convrot:ons offered solely to prove a defendant's status as a convrcted cnmrnal
Under orrcumstanoes where a defendants Iegal status must be proved, the probatlve
value of a defendants admrssmn and stlpulatlon to a pnor conviction has equwalent
value to a fuller record wrth less potentral for prejudrce thereby justrfymg a lrmltatron on
prosecutorlal dlscret:on Id. at 190—191 | | ' o

{11145} Pursuant to RC 2903 OB(B)(S) a defendant who had the status of an
unllcensed dnver by virtue of an active lloense suspensmn at the time of the offense can

be conwcted of a second degree felony under the pnncrple statute if the state proves

the defendant s status beyond a reasonable doubt Appellant offered to strpulate to this

Instead the court permrtted the prosecutlon to put forth

.___’status but was disallowed mitted I

- _.__.__7_ i

'ev:dence of appellants dnvmg hlstory in the form of seven past convrctfons for dnvmg

,under suspensron The court's actlon flles dlreotly in the faoe of the Supreme Court's

carefully reasoned opinion in Old Chief,

{11146} The adm:ssron of appellant’s hlstory of convictions: for drtvrng under

suspensron serves as a textbook instance of the problem Old Chief was desrgned to
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prohibit. In overruling defense counsel’'s objections, the trial court d

driving history was admissible to show appellant’s actions were “not ju
Put another vlray, the history was 'admitted to il_lustrate appellant had a pro_penslt;/ to
behave in deflance of the law which, in the court’s view, vlr‘ould allow for anT inference of

"heedless ihdifference" or recklessness Admrttmg the record for the purpose'

artrculated by the trial court allowed the jury to generalrze appellants earlrer bad acts
into ewdence of appeflant's bad character which ralsed the llkellhood that the Jury will
convict appellant for crimes other than those charged or perhaps even worse convrct
because appellant is a “bad person"—deservmg pumshment Id. at 181. | l'
{1[147} “’The state may not show defendants prror trcuble with the law specrfrc
crrmmal acts or |ll name among hrs nelghbors even though such facts mrght logrcally
be persuasrve that he is by prcpensrty a probable perpetrator of the crlme .',Id.,
quotlng, Mlchelson v. United States (1948) 335 U. S 469 4?5 476. Such a maneuver‘

is procedurally |lleg|ttmate because such evidence tends to wergh too much wrth the

jury and to so overpersuade them as to prejudge one wrth a bad general record and -

.deny h|m a fa|r opportumty to defend agamst a partlcular charge Under the

crrcurnstances the admlssron of appellants entire record of suspensrons created an -

JR— L R .- _,.\. - R ;

envrronment in whlch the Jurys Verdrct could very lrkely have been premised upon

rmproper conSIderatlons

{1{148} Pursuant to O/d Ch!ef we hold the trial courts evrdentrary rullng was an

abuse of discretron. The state, in refusing- to accept the stipulation, vrolated the

Suprem:e Court's holding in Old Chief. For these reasons, a_ppellant’s fourth assignment
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of error has merit and appellant's convictions must be reversed and rer 1@@PYeI~

frial.

{149} l\le;tt we shall addre_ss appellant’s first and third asslgnments of error since
they'a'r'e" mutually conlcernecl' with the relevance'of-“ certaln evidence and _testi'rn'ony
admltted at tnal | | ‘ | ” o

{1]15(}} Under his first and thrrd assrgnments of error appellant asserts h]S
'statement admrttrng that he "drd seven to eight” trnes of oocame between. 12.00 a. m.‘
and 6. 00 a.m. on February 24 2004 was rrrelevant to the rssue of whether he was-
reckless at the time of the accrdent Further even if it was relevant appellant asserts*
that lts probatrve value was substantlally outwerghed by the danger of unfalr prejudlce
confusron of the issues, and of mrsleadmg the jury. Appellant pornts out that the state
fa:led to produoe evrdence that hrs oocarne use would have mﬂuenced hrs dnvmg_.'
ablhtres at the trme of the accrdent Thus the Jury was Ieft to mfer that because he used
cocalne between 11 and 17 hours before the accndent he must have been under rts ,-

mfluence and therefore aotrng in a reckless manner.

1]131}"Relevant ewdence !s ewdence havmg any tendency to make the

e e -_______4___. ————— — L_ [R—

probabte or less probable than it wotrld be w;thout the evrdence Stafe V. DeRose

J

11th DlSt No. 2000 L-076 2002 Ohro—4357 at ﬂ15 quotlng EvrdR 401 However

even where evrdence is relevant rt is madm[ssrble if its probatlve value is substantlally'
outwerghed by the danger of unfair prejud|ce of confusion of the issues, or of

, mlslead:ng the Jury " Evid.R. 403(A) Evidentiary rulmgs rest wrth the sound dlscretlon
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: dlsagrees WIth the trial court's resolutron ld On the contrary reversal is apprdpriate o

of the trial court. Sfafe v. Long (1978), 53 Ohio St.2d 81, 98. The cou

matters will not be disturbed absent an abuse of discretion which

prejudice upon the .defendant Id.

{1[152} An abuse of drscretlon cons:sts of more than an error of law or Judgment

rather It fmplles the courts att:tude is unreasonable arbltrary or unconscmnable Berk

V. Matthews (199.0), 93 OhIO Stj.3d 16‘l__, 169 (cltatron-,omrtted). Reve_rsal under an___'

abuse of disCretiOn standard is not Warranted merely beca_u_se an appellate court

only |f the abuse of dlscretlon rend‘ers "the result i palpably and grossly vnolatlve of

fact and Iogrc [so] that lt evrdences not the exercise of wzll but perversrty of w:ll not thej

exercise of Judgment but def’ iance thereof not the exercnse of reason but rather of

pass.lon or blas ? State v. Jenkms (1984) 15 Ohio St. 3d 16" 222 (oltatlon omrtted)

herein, pl’OhlbltS a motonst from recklessly causmg the death of another while operatrng

S or parttmpatmg :n the operatlon ofa motor vehlcle “Al person acts recklessly when W|th :

- his conduct is Ilkely to cause a certaln result ke 2 R C 2901 22(C) _ ; Y

{1}153} R C 2903 06(A)(2)(a) the aggravated veh:cular homlcrde statute at i |ssue

heedless lndlfference to the consequences he perversely dlsregards a known nsk that i

F

{11154} ln an effort to prove the‘ element of recklessness the state used (1)

_appellants adm|SSIon that he had lngested seven or erght llnes of cocaine between

- 12:00 a.m. and 6:_00 a.m. on the day in question and (2) the results of appellants blood

tests showing the existence of cocaine rnetab_olites in his sjstern. The state theorized

that appellant's awareness that he ingested cocaine between 11 and 17 hours earlier



showed a heedless indifference or a perverse disregard to a known i@@P?EI‘e

cocaine’s effects would influence his dnvmg ablhty such that an acmder't'wa?ﬁ'kety—

{1[155} This court has held “that a defendant IS charged wrth knowtedge that
driving under the mﬂuence of cocame constrtutes credrb]e evrdence that a defendant 1s-'

acting recklessty ? Stafe V. Adams 11th Dlst No. 2003- L—110 2005 Ohio 1107 at ‘[[31i

(emphasus added) Wlth respect to the |ssue of relevance we hotd the trial court d1d not"_

“err in admitting appellant's admrssr_on_s and his b]ood'test results. “The blood tests were

'7probative of whether appellant was under the influence of cocaine-at the time of the L

accident and thus tended to prove appel!ant was actmg recklessty in operatmg a motor

vehrcle at the trme of the accrdent Thus the tnal court dld not err Jn admlttmg the tests

{1{156} However the mqurry does not end with thrs conclusmn SpeCIf caliy, the .

state put forth evrdence demonstratmg appel!ant had rngested cocalne wrthm the

pre\nous 11 to 17 hours and establrshed the presence of metabollzed cocalne rn.

appe!lant‘s system Appellants admrss:ons and the objectlve ewdence of cocame rn,

appe[lants system demonstrate that the state put forth somg ewdence to altow the Jury .o

to infer. he was under the rnfluence of the drug at the trme of the acmdent However the o

) state. d|d not connect this. evrdence to appel

| knowtedge to formulate a rellable op:nion regardmg the Iastrng effects of cocaine on a

user's body

{1[157}_Under the circumstances,.th'e' evidence of appe’llant’s cocaine use and the

evidence of the blood tests were relevant and sufficient to meet a minimal t_h'resho!d of
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i acmdent The average juror does not possess the pharmacolOglcal and/or blochemlcai '




| proof to establish the requisite mens rea. However, we hold, giver @@PYH@

ev:dence a reasonable jury could not conclude, beyond a reasoimaiedonot—irat

appellant was under the mftuence of the drug at the t:me of the acmdent Thus, the

state failed to create a reasonable causal nexus between thls evrdence and appellants

eleventh asslgnment of error.

state of m:nd at the t;me of the acmdent

{1]158} Appe]lant s first and thlrd assngnments of error have ment

{1{159} I ngh_t of the foregolng ccncl_us:on, we shall ‘next address appellant’s : =

Under this assigned '-error' appellant alleges his

conwctlon for aggravated vehicular homlcrde was neither supported by suﬁ‘"crent

i evrdence nor the mamfest welght of the evtdence

RS elements of: the charged offense proven beyond a reasonable doubt

—r——l—-_cmng Statav; _Jones o1 Ohio St. 3d 335, 345 2001 -Ohio-5 57 . T

T
.

{1[160} "[S]ufﬁciency of the evrdence ok challenges whether the state has ,

evndence IS whether after vrewmg the prcbatlve ewdence and the mferences drawn

presented evadence for each element of the charged ottense The test for suffrc:ency of .

from it, in a l:ght most favorable fo the prosecutzon any rat:onal tner of fact could flnd ail

State V. Barno

11th Dist. No 2000 P-0100 2001 Ohlo 4319 2001 Dhlo App LEXIS 4280 at *16

- B - ATt .

.-i__-____, i mem

{ﬁ[161} Alternatlvely, a challenge to the manlfest welght of the evrdence ralses a

factual issue and mvolves “the inclznatlon of the greater amount of oredrble ewdence

State v, Thompkins‘, 78 Ohio St.3d_380,_ 387, 1 997-Ohio-52 (emphaSIS sic) (CItatlon_;

" omitted). When considering a challenge to the weight of the evidenice, the reviewing

court must consider all the evidence in the record,
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credibility of the witnesses, and whether, “in resolving conﬂicts inthe ev@@PeY(rl r

_ of fact] clearly lost its Way and created such a manifest mrscarnage 0 JUs ice

Uudgment] must be reversed D Id quotrng State V. Man‘rn (1 983) 20 Ohio App 3d
172, 175. | |

{9162} Pursuant to R C. 2903. OS(A)(2)(a) no person sha[l reckless!y ‘cause the.

* death of another or the unlawful termrnatron of anothers pregnancy ' while operatrng a
motor vehrcte As aIIuded to in our prevrous analysrs the state put forth adequate
evrdence of the e]ements or R.C. 2903 06(A)(2)(a) to send the matter to the jury :

| _ Accordlngly, the j Jury had sufficient evrdence before it to convict appetlant |
‘ {9163} W|th respect to appellant’s assertron that his convrctrons were agarnst the'r_-
werght of the evrdence Sectron 3(B)(3) Artrcie IV of the Ohro Ccnst:tutron provides:

{9164} "A majorlty of the judges heanng the cause shall be necessary to render a _

}udgment *** No Judgment resultlng from a tnal byjury sha]l be reversed on the werght- BT

of the evrdence except by the concurrence of all th ree judges hear[ng the cause.”
{ﬁ[165} The rnstant matter was tned before a jury However the appellate panel

decldmg thrs case cannot reach total agreement as to the resolutlon of the appeal To '

'-f-_-f-----ws reverse and. remand the rnatter based upon the werght of the ev:den_c_e_ vvrthout .,EE' fult

2
concurrence of all three appe!late Judges wouid be unconstrtutlonal

Ohro St.3d 384 391 2002 Ohio- 4931 Put dlfferentty, even were a majority of thrs
A_pan_el to agree wrth ,appellants, argumen_t regarding the werght of the evrdence,
| appellant’s assignment of error would be nevertheless overruled due to a lack of

unanr'mity on this issue. 1d. at 300-391. As we are constitutionally requr'red to overrule
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appellant's argument, it is unnecessary for this majority to address F@@PYH e

matter.

{9166} Appe!lant's eleventh assignment ot error lacks merit..
{ﬁ[167}V Issues Relatlng to Convrctlons on Multlple-Counts

{1[168} We next turn o appellant’s seventh and thirteenth ass:gnments of error,

WhICh WI|| be addressed together

| argues that the two.-offens_es for whlch he:was‘i convicted were “attied offenses of similar

'import" and thus he should have been convicted only of the “lesser offense,” i.e.,

vehicutar homicide:

- court erred to hls prejudrce by refusrng to dlsmiSS the second count of the mductment

ln__h_rs thrr_teenth assrgnrnent of ,_'error, appe[lant » |

ln' his"seventh_assignntent of"error appetlant 'argue's that the trial - o

(the Aggravated Vehrcular Homicide charge) because if is “not a Iesser rncluded offense

R of the first count” (Vehrcular Homrcrde)

{1{169} Under R C 2941 25, Ohlos multlple—count statute, the Generat Assembly -

| rntended wrh to permrt a defendant to be punrshed for multlple offenses of drssrmrlar
rmport ek however [|f] a defendant's actrons can be construed fo constitute two or more

' alhed offenses of srmrlar rmporf the defendant may be convrcted (r e, found gur[ty and

punlshed) of only one

,,,_\__ — S A S Lo I gyl A

(Empha513 src)

or wrth a separate animus, he may still be punrshed for both under R C 2941 25(B)

{1]170} In Rance the Court observed that the proper test for determrnmg whether

cnmes are allied offenses of similar rmport is as fol[ows “if the elements of the crimes

correspond to suoh a degree that the commrssron of one crime will result in the

33

However |f a defendant commrts offenses of srmzlar |mport separatety




commission of the other, the crimes are allied offenses of similar imp CO!PW@
quotlng, State v. Jones (1997) 78 Ohio St.3d 12 13, quoting State v. Blankensnip
- (1988), 38 Ohio St. 3d 118, 117. (Emphasrs added ) In maktng th[s assessment courts

must align the elements of each crime in the abstract not compare them in relatron to

the specific facts of the case. Rance, supra

{ﬁ[l'}'l}A revrew of the retevant statutes revea[ that they p_rost:_ribe iden_ticat' .

o 'co'nduct except for the requ1red culpable mental state:
veh:cu!ar homicide, neglrgently for vehrcular homrcude State v. Beas!ey (Aug. 2,
. 1995) 1st Dist. No. C 940899 1995 Ohio App LEX[S 3176 *3-%4, .

{1{172} A person acts recklessly when With heedless |ndn°ference to the

reck_l_essly'f for 'aggravatedi |

: consequences he perversely d:sregards a known nsk that hrs conduct is hkely to cause '

a certa!n result or is Ilkety to be of a certain nature A person is reckless w:th respect to e

cxrcumstances when, W|th heedless mdrfference to the consequences he perversely

dlsregards a known rlsk that such crrcumstances ‘are Ilkely o extst ? R C 2901 22(C).

{1[173} A person acts neghgent!y when because of a substantlal lapse from due’ -

care he fails to percetve or avord a nsk that hls conduct may cause a certarn result or-

may be of a certam nature A person JS negllgent wrth respect to cwcumsta_nc_:es when '

e
t

such crrcumstances may exrst " R.C. 2901 22(D)

because of a substantrai Iapse from due care, he fails to percerve or avord a nsk that

{4174} As is readu!y apparent fromthe aforeme'nticned. definitions, one cannot act

recklessly without also acting with a *substantial lapse from due care,” or failing to

“perceive or-avoid a risk that his conduct may cause a certain result ** be of a certain
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nature *** or fail[] to perceive or avoid a risk that such circumstance¢ QQB.'YP'.HC

differently, the commission of aggravated vehicular homicide wilt neoessarlly result in

~ the commission of 'vehicular homicide. Therefore pursuant to Rance et al., the

' commlsswn of one crrme WI|| result i in the commrssmn of the other and, consequently,

the crimes for whrch appellant was mdicted are allled offenses of srmrlar lmport

{1l175} Fmally, both. crrmes were a result of the same act and as such they were
-'not commltted separatety Moreover the term anrmus as it pertains to R. C 2941 29, is
; defmed as “purpose” or lmmed|ate motlve ? State v. Logan (1979), 60 Oth St 2d 126,
131. Here appellant coutd not have logrcalty comm:tted aggravated vehlcular homlmde

-and vehlcular homfcrde Wlth ‘a separate purpose or dlfferent lmmedlate motive.

E Accordtngly, the crimes charged an0|Ved no separate anlmus

{1[176} In sum, the crlmes at issue are alhed offenses of S|m|lar |mport that were

: not commltted separately and had no separate ammus Thus - appellant could be

| convlcted (found gurlty and punzshed) of only one Rance supra at 136 cntlng R.C.

- 2941 25(A) Appellant’s thlrteenth ass;gnment of error has merit. Because we sustain

. appellants thlrteenth assrgnment of error, appellants seventh aSSIgnment of error is

e 7 i )

":;:"'_rendered moot: - -t o s, 4{_
' o T

T -'-W7 K g :
T FEE S L
i

|

{1l177}VI Concluslon E

{1[178}As a result of the forego:ng analySIS | appellant's second fifth, sixth,
: elghth mnth and eleventh assrgnments of error are overruled Appellants flrst thlrd
_ fourth and thlrteenth assngnments of error are sustamed Further, gwen our collective

analysns of the sustarned aSSIgnments of error, we hold appellant’s twelfth assignment




- "“‘drsposmorrcf the seventh and thrrteenth assrgnment&ef SFror; |- cencur |r‘t part and

’ Q@R,Yn h

of error, alleging cumulative error, is moot. We additionally hold that

aSsignment of error, alleging prcsecutoriat misconduct, and sixth aSsignment of error,
allegrng crash reconstructronrst Douglas Heards report and CV should have been
admrtted into evrdence are both moot. Fmally, by \nrtue of our hotdrng on appel[ant'
thrrteenth assrgnment cf error appellants seventh assrgnment of error is also rendered
moot Accordmg!y, the Judgment of conwctron entered by the Ashtabufa County Court

of Ccmmcn Pleas is reversed and the matter remanded for a new trral

- COLLEEN MARY O'TOOLE, J., con_t:urs,'

DIANE V. GRENDELL, J.; dissents with a Dissenting Opinion.

_ D!ANE V GRENDELL J drssents with a Drssentrng Opmron
{ﬁ[179} With regard to the d|sposrtron of appellant s second frfth erghth and ninth

asmgnments of error, I concur W|th the majorrty s oprnron With regard to the majorrtys

. E cai 1 t
L
drssent in part With regard to the ma;orrtys drsposrtron of appellant’s flrst thrrd fcurth .

. _srxth, t_enth, eleventh an_d twe[fth assignments of error, | respectfully _drssent; and dissent
overall from the majority’s conclusion that Hatfield's conviction should be reversed.
| {4180} in the first and third assignrnents of errcr:r, the rnajority acknowledges and

accepts this court's precedent in Adams, which states “that a defendant is *** charged
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with knowledge that driving under the influence of cocaine constitutes @@W e

that a defendant-is acting recktessly " 2005-Ohio-1 107 at 31.

{1[181} However, after acceptmg the val|d|ty of this precedent the majonty

nevertheless concludes that ‘the state did not connect thls ewdence to appellants state

of mlnd at the tlme of the acmdent " since ‘[tihe average JUI'OI' does not possess the

pharmacologmat andlor blochemlcal knowledge to formulate a reliable oplnlon regardlng 7

the Iastlng_-effects of cocame on a user's body."A Thls- would be a vahd conclus;on, had

appellant been convicted of Vehicular Homicide under- section (A)(1) of'the statute,

which (equires that the death :b_e calsed “as a proxlrnate result of committingi a violation .

' o‘f'[an--:é)\.ll offense]l.” R.C. 5903 06(A )(1) l—lowe‘verr such was not-the -oase here.
Instead appel!ant was charged and convicted under sectlon (A)(2) of the statute wh:ch

: merely requrres that the death he caused recklessly R. C 2903 06(A)(2) |
{1l182} As stated by the Second Appellate Dlstnct "[r]ecklessness as it appears
ln R C 2903 06(A)(2) and [as] det" ned by R, C 2901 22(C) involves no partzcular act or

conduct lt is, instead the culpable mental state WhICh in comblnatlon Wlth some

part:cular conduct the law pl‘Oh[bltS permlts a fll’ldll’lg of cnmmal llablllty

l
: I

l

error when it held that the rule of May/l is not |nvoked [in determmlng the adm:ssublhty
of blood test results] smce the prosecut!on dld not rely upon proof of a wolatlon of
451 1.19(A)." (E_mphElSlS added). The majority then proceeds to ignore thls_dlst;nctlon

by imposing a higher standard of proof than is required.
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{q183} Since appellant was not charged or convicted of Aggra@%lalllr

Homicide premised upon on OV offense, the prosecution was not required to present

pha'rmaco‘loglo‘al or bioch'ernica_l evidence “to :oreate: a reasonable : causal nexus
between-thls evidence and-appel:lant’s state of mlnd durin'g the acoident.i’.' Inst
' prosecutlon need only present suffrcrent evrdence that appellant wrth heedless
mdrﬁ’erence to the consequences bl perversely dlsregard[ed] a known nsk that h|s
conduct [was] hkely to cause a oen‘arn resu!t or [Was] lrkely fo be of a cen‘am nature
R.C. 2901, 22(C) (emphasis added) |
{1[184} In other words ‘the relevant |nqurry s not whether the. prosecutlon
presented sufflcrent evrdence that appellant actually Was driving under the rnfluence of
cocame but rather, whether the prosecutron presented sufﬁcrent evidence by whrch a
jury could conolude that appellant was &) subjectrvely aware that he was llkely to have
been under the lnfluence of cooarne when he was dnvrng the veh[cte and (2)- that

appellant was aware that drrvrng W|th cocaine in hIS system was likely to cause death or

senous rnjury to others Thls |s evrdent since the proofs and penaltles assocrated wrth

the respectwe otl’enses are. dlfferent Cf RC 2903 06(B)(2)( )(1) and RC

2303 OE{(E)(&Y (AggravatedVeh gu far: Hom|c|de under drvrsron {AX1) ¢ of R .C. f2903 06 is

l. -

‘a felony of the first degree wherje at the time of the offense the accused was dnvrng

under suspension, whereas under the same olrcumstances itis a. felony of the second

degree under division (A)(2) of the statute) |
'{ﬁ[ISS} It is well-settled that “li]n wrtually all cases ln which an ac:cused"s mental

state must be proven, the prosecution relies upon circumstantial evidence as a matter of

lnstead, the




necessity.” Stafe v. Hill, 11th Dist. No, 2005-A-0010, 2006-Ohio-1166| {t I ¥P1s

omitted); State v. Harco, 11th Dist. l\lo. 2005-A-0077, 2008-Ohio-3408, 118 (citations
omrtted) | |

| {1{186} In the instant matter the state presented ample mrcumstantlal e\ndence
that appetlant was aware of the llkelrhood that hrs rngestlon of cocaine prror to drlvmg
hrs vehlcle was lrkely to place others at risk of death Not only was there uncontroverted
ev:dence that appellant had mgested cocaine prior to the accrdent but there was also
evidence that cocaine and lts metabolrtes were still present in appellant’s system when
hrs blood was tested Most rmportantly, the state presented evrdence that appellant had
twrce refused fo al!ow blood samples fo be taken after fhe accrdent whrch created a
reasonable rnference that appettant was aware that he was under the mﬂuence of
cocaine at the tlme of the ac0|dent whrch killed Mrs.. Krngston From this. evrdence A a
jury could |nfer that defendant was reckless by mgestlng coca[ne before drlvmg hlS
vehrcle wrthout the benet’ t of expert testlmony “When the state utllrzes crrcumstan’nal
evrdence to prove an essentlal element of the offense charged there is no need for that

evrdence to be lrreconcﬂable wrth any reasonable theory of mnocence in’ order to

i?—---'-----f~ffsupport_gdponwctronﬁ; ﬁa[cq_zgﬂa Ohio-3408, at 1l18(crtat|on omitted). e
{ i R ﬂr . 1 7"—'"__1_;”’_ - ____T

{1]187} Appellant’s fi rst and thrrct assignments of error are without ment

-3
S
¥

{1[188} Wrth regard to appellant’s fourth, eleventh and twelfth assgnments of
error, | agree wrth the majonty lnsofar as the trial court erred by admitting evrdence of
appellant’s p_rror exprred sus_pensrons, on the basrs that admission of said evidence

violated Evid.R. 403(A) and arguably violated Ofd Chief. However, even an'.O!d Chief
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violation does not automatically warrant reversal of an otherwise valid @Wre

the error commrtted by the trial court is otherWEse harmless beyond a reasonable doub .

See’ State V. erﬂe 5th Dist. No. 2007—0013 2007- Ohio 5299 at 32 (whrch noted that
by remandrng O!d Chief, to the court of appeals, rather than the trial court, the Supreme
Court rmphed "no ‘opinion on the possrbrllty of harmless error”).
| {1[189} As aptty noted by the Oh:o Supreme Court “there can be no such thrng as
an error—free perfect trial, and bt the Constrtutlon does not guarantee such a trral
State v. Lott, _(1990), 51 Ohio. St.3d 160, 166 (cltatlon' omrtted). Thus, rather_t_han
automatic-ally:ordering a reVersaI th'l"s court shoufd undertahe the analysis as to Wh_ether
the error was, harm!ess or prejudlc:al |
{1[190} Under Evid.R. 103(A) and CnmR 52(A) error is harm[ess unless
substantlat rrghts ofthe defendant are affected State v. Hrcks (Aug 186, 1991) 6th Dlst
No. L-83 074 1991 Ohio App. LEXIS 3856 at *13. | | N
{1{191} For nonconstltutional errors the test is t:vhether “there is substantraE

ev:dence to support the gurlty verdlct even after the tarnted e\rldence is cast asrde

Srate V. Cowans (1967) 10 OhIO St 2d 96, 104 “The Ohlo test *** for determlnrng

*"'___"'whether the admrssmn of lnflammatory and otherW|se erroneous evrdence is harmless -

-'; ‘ T ,.-3,

non—constltutronal error requlres the rewewmg court to iook at the whole record leavmg .

out the disputed evidence, and then to dectde whether there is other substantlal

ewdence to support the guilty verdrct if there is substantral evidence, the convrctron

should he afﬁrmed but if there is not other substantial ewdence then the error is not

harmtess and a reversal is mandated " State v. Davis (1975) 44 Ohio App. 2d 335, 347




R ) manlfest werght of the evrdence only rn “those extraordmary ‘cases where on the

{4192} “Where constitutional error in the ad_mission of evidence(E@PYﬂ h

error is harmless beyond a reasonable doubt if the rema[nrng e\ndenc
State v. Wifliams (1983) 6

const:tutes overwhetm[ng proof of the defendant’s. gurlt g

Ohio S&t. 3d 281 at paragraph six of the syllabus Here there was only one error

commltted by the court - the admlssmn of appellant’s prior expired suspensuons A
review of the other evidence presented reveals that the remamlng evidence. satlsfred
both standards for harmless error. | R

{1[193} Wlth regard to a suff[crency of the evrdence chal[enge the majorrty
correctly notes that the evrdence and lnferences drawn therefrom are fo be vrewed na
Irght most favorable to the prosecution Bamo 2001 Ohro—4319 2001 Ohio App LEXlS
4280, at *16 (catatron omitted). Thus as alluded to earlrer the state need only present
evidence by whlch a reasonable jury could conclude that appellant recklessly “cause[d]
the death of another or the unlawful termrnatfon of another s pregnancy" whrle operatlng
a motor vehicle R C. 2903. 06(A)(2)(a) ; |

{1]194} W'th regard fo a manrfest werght of the evrdence ‘challenge, a revrewmg

: court may exermse > its d|soret|onary power to reverse a judgment as berng agalnst the

. evrdence)and theones presented and taken ina !rght m{ost favorable fo the prosecutron

no reasonable [trier of fac] coutd ha\re found the defendant gurlty. State V. Bradford
(Nov. 7, 1988), 5th Dist. No. CA-7522, 1988 Ohio App. LEXIS 4576, at *4, citing State v.
Martin (1983), Zl) Ohio App.3d -172, 177'5 (emphasis added);' Appellant'argued that his

convictions were against the manifest weight of the evidence, since there was
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conflicting evidence between the state’s witnesses and Hatfield’s ex Pn the

exact manner in whrch the accident occurred

{11193} It is we!l settled that when assessing the credlb[llty of Wltnesses “lt]he
choice between credlble wntnesses and thelr conflicting testlmony rests solely WIth the ‘
' finder of fact and an appellate court may not substitute. ttS own judgment for that of the
fmder of fact._’-'- S_tate V. Awan (1 986), 22 Ohlo St.3d 120, 123. f‘In_deed, the factf:_n_der is |
free to- belie\ke all part or none of.;the testimony of each witness__ appearing before zt

“Warren v. Srmpson (Mar 17, 2000), ttth Dist. No. 98-T-01 83, 2000 Ohio App. LEXIS

1073 at *8

{1[196} l—tere there was valld admtssmle evidence presented that appellant was

operatlng the veh|cle under suspenszon at the time of the accu:tent not\l\rlthstandlng htS ‘

. other suspenSIons Appellant admrtted that he was operatmg the vehicle in quest:on s

that colllded W[’[h Klngston S Honda and that the crash caused her death. There was o

5- uncontroverted ewdence that appellant mgested cocame pnor to the acmdent and that

o the cocalne remamed in hlS system after the accrdent There was' also uncontroverted :

-' ewdence that appellant twice refused to submlt to blood testlng, from which a Jury could. f

N

o reasonably lnfer th_at appeJIant was subLectlvely aware he mlght be under the lnfluence __

_.,-__1__..._..7, — e
oy .

of cocaine when the accndent occurred F mal!y, there was physrcal evrdence whlch If.

believed, showed that appellant made no attempt to stop at the stop sign, and that hxs

vehlcle hit Klngston s with such force as to knock it off the road

{1[197} Based solely on the aforementroned ewdence the proseoutlon satisfied aII

of the requisite el_ements of the instant offense to allow the case to go to the Jury'
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| -'--Harold into. the leﬂ front corner__and srde of the Honda CIVIC operated by Mrsr Krngston

notwithstanding its error in admitting evidence of appellant's priO'€®Pl¥’h e
iIch wourdfgadto

_suspensmns Moreover there was nothrng rn the state's evrdence wh
a belief that the jury had lost its way in consrdenng it, or, through |ts verdlct created a
manifest rnjustrce warrantrng reversal of appellants convrctrons Vrewed in its totalrty, ,
) Athe admission of appel!ants suSpens:ons was harmless beyond a reasonable doubt. lf |
e\ndence IS susceptlble to more than one mterpretatron a re\newmg court must znterpret |
- rtln a manner. coneustentwrth the verdrct Srmpson 2000 Ohlo App LEXIS 1073, at *g,

{9198} Ap_pel!lant’s fourth, eleventh, and twelfth assrgnments of error are without

rnerit. -
{199} With. fegard to appellant's sixth assignment of error, the trial” court's <
’exolusmn of defense wrtness Douglas Heard s wrltten report and curnculum vrtae does .

not constitute rever5|ble error.

{1[200} Heard a crash reconstructronlst offered the: follow:ng oplmon as to how =

the accrdent occurred “Mr. Hatfi eld was travelmg on Beck Road e approachlng the

o |ntersectlon at Haro!d Road as the Honda Civic was comrng ln the opposrte dlreotron

) and at that mtersectlon of Harold Road he attempted to make a left- hand turn onto _' Z

' e When asked by defense counsel the grounds upon whrch he based his opmron asrde

from the post—lmpact restmg position of the veh:cles his own revrew of the evrdence _
: prowded by the pr_os_ecutlon, and his observation of the damage to the front of Hatt." ield’ s' |

' vehicle, Heard replied that he based his opinion on the “‘statements from Mr. Haffield.”
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{9201} Evid.R. 703, governing the basis of an expert’s testimon @QP‘H] e

facts e upon whrch an expert bases an oprnron or inference may be &

the expert or admrtted in evidence at the hearmg " (Emphasis added)

{1]202}A “trral court has the drscretlon fo exclude expert testlmony where the

_' testrmony would not assrst the trier of fac g St‘ate v. Boggess (Sept 20 1989) 9th Drst

"No. 890A00450.‘l, 1989_ Ohto App. LEXtS 3609, at *4, crtlng Bostrc v, Connor(1988), 37

: Ohio St.3d 144 at paragraph three of the syllabus Furthermore the rules of evrdence

allow for the exclu5|on of otherwise relevant evidence “if it is. cumulatlve State v. -

: Chandler (June 27, 1990), 5th Dist. No. CAATOQ, 1990 Ohro App._ LEXIS 276‘_!,_ at *4, '

oitrng Evid.R 403(13)

{9203} Here HatF eld did not testlfy in hrs own defense as was hIS nght under the

th Amendment yet hIS expert was allowed to rntroduce teS’EI""IO: iy ..ot only regardrng

we cannot conclude that the trral court ‘acted unreasonably, arbrtrarrly or

':i‘lt__unconscronably by not adm|ttrng Heards report and curnculum vrtae rnto evrdence

. partrcularly where the state obrected to rts admrss;on

{1[204} Appellant s sixth assrgnment of error is without ment

{4205} With regard to appellants tenth asmgnment error the trial court did not

| commit re\rersrble error by refusing to grant his motion for a mistrial.
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L in; hrs curriculum vrtae but also was allowed to render an oprnron as to the cause of the  :.

. _hrs credentrals as an accrdent reconstructionrst WhICh presumably would be contarned S

crash based upon Hatﬂeld s hearsay statements desprte the fact that these statements : oo

- clearly contradrcted Hatfreld S earlrer statements to police. Under these cwcumstances ST




a mlstrral is nece’ssary only when a fair tnal is no longer possible.”

of the trial court and will not be disturbed on appeal absent an ab

State v. Treesh, 20 Ohlo St 3d 460, 480, 2001 Ohro-4 citing Crlm R. 33 State v. Sage _7

: (1987) 31 OhIO St 3d 173 182. “A mtstrral should not be ordered rn a cnm:nal case

merely because some error or rrregularrty has mtervened FEe Treesh 90 Ohio St 3d at

" 'Franklm (1991), 62 Ohio St.3d 118, 127.

- However

'when makmg closmg remarks

- {2073 The standard governmg prosecutorral mrsconduct

appellant's substantlal nghts State V. Lott(1990) 51 Ohio St, 3d 160, 165

id., crtmg State v.

480 quotmg State v Reynofds (1988) 49 Ohro App 3d 27 33. Thus “[t]he grantlng of’_r

is 'Whether the .

: comments made by the prosecutor were |mproper and if s0, whether they prejudlced .-

{‘1[298} !t is wett-settled that a prosecutor |s entitled toa certaln degree of lat:tude .' :

State v. Lrberatore (1982), 69 Ohlo St 2d 583, 588.

“Iilt IS lmproper for an attorney to express his personal bellef as to the

| ?"cred:brhty of the W|tness or as to the QU|tt of the accused.” Stafe V. Smrth (1984) 14

‘ "'omo stad 13, 14 (cttatlon omitted). That said,

'conmdered rn rts entrrety before determmmg |f the prosecutors remarks are pre]ud rcral

_3“_ __'_'_" e 2T ._.“7' oo —_——— e e L T T o

State v. Noval 11th Drst No 2003 L- 077 2005 Ohlo-563 at 1137 4

“Iflhe ctosmg argument must be

{11209} In the |nstant matter the prosecutor made the followmg comment about

certain evrdence in dispute during his closing argument with reg_ard to Hatfield’s defens_e

!

theory:'
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i comment was suft" crent to cure any alleged error

{1[210} “Just because there wasn’t mentions of debns fi IC@W d

everythrng else, all of that didn’t come up because Mr. Humpolrck ha i&n

_' or come up wrth some theory that gave us concern

this case beyond a reasonable doubt, ladies. and gent!emen [ wouidn’t be standrng 5

here

{t{le} Defense counsel objected a.nd moved for a mrstnat
:' sustamed the objectron and lnstructed the j jury to disregard the remark, statrng that the
| . prosecutors opmlons about what he thrnks or hrs conclus:ons are not somethlng to be
conS|dered but you can consrder w"hat conctusrons you can draw from that evrdence
.. The judge then denred defense counsel’s motron for mrstrral | .

| {1]212} Contrary to appelfants assertrons the prosecutrons comment was not

'rmproper oprnron as to the gurlt of the accused Rather it was a permrss:b!e comment

| ras to what he consrdered the'strength of hts own case relative to the theory raised by f

B ‘the defense "There is no requrrement that a prosecutors language must be neutral in

rts charactenzatlons of the evidence or defense strategy Novak 2005-0hro 563, at
; _."[[42 (crtatron omrtted) Even if the prosecutors comments were rmpermlssrble the tnal ,

o coUrts actlon in sustammg appellant’s objectron and rnstructmg the jury to dISTegard the o

{1{213} Appellant’s tenth assrgnment is wrthout merrt

{9214} Frnally, _whrle | agree with the majontys analysis of appellant's seventh
and thrrteenth assignments of error, [ write only to note that the proper remedy in such a

: ca'se is to vacate the multiple sentences imposed and order the trial court to enter a

46

if we dldn't thmk we could prove

The tral judge .



ke
ol i

' judgment of conwctton for one offense and sentence accordlngly ﬁﬁw .

Matthews, 1st Dist. Nos. C- 060669 and C-060092, 2007-Ohio-4881, at B35

{iIZlS} Pursuant fb the foregoing anal&sis, appel!ant’s_ convi_btion should be

< affirmied.
S . "
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