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ARGUMENT IN SUPPORT OF MOTION

Now comes Appellant, Geoffrey L. Stoll, Guardian Ad Litem for the minor child,

Christian Thomas, by and through Rule XIV, Section 4, of the Rules of Court of the Supreme

Court, and does hereby respectfully move this honorable Court to issue an order staying the

decision of the Third District Court of Appeals rendered in the cause sub judice on December

26, 2007. Copies of said decision, vid of the entry implementing same, are appended hereto

as Exhibits "A" and "B" respectively.

As grounds for the within Motion your Movant would state that peimitting the

Appellate Court's decision (i.e. holding that guardians ad litem lack standing to file a motion

for permanent custody) to become the rule of law for the Third Appellate District, pending

review by this Court, places into jeopardy the continued safety and permanency planning for

not only Christian Thomas but, also, for all children now in the permanent custody of the

Department of Jobs and Family Services through the institution of permanent custody

proceedings brought by their respective guardians ad litem.

Specifically, and with particular regard to the facts of the case at bar, Christian

Thomas was removed from his birth mother's care and custody on an emergency basis on

January 7, 2006. Temporary custody of Christian was formally granted to the Department of

Jobs and Family Services on January 9, 2006, following a shelter care hearing in the trial

court. At the time of his removal on January 7, 2006, Christian (born November 7, 2005)

was only two (2) months old.

Following the trial court's award of temporary custody to the Department, Christian

was, on January 13, 2006, placed by the Department into the care and custody of his current

foster family, a placement he has remained in for the last two (2) years. Christian's foster



family is the only family that he has ever known. It is a family with whom he is closely

bonded, who provides him safety and security, and whom he loves. From Christian's

perspective his foster family "is" his family.

Where this Court to not issue a stay of the Appellate Court's decision, pending full

review, the safety and security that Christian has enjoyed for the past two (2) years is placed

into seriotts jeopardy. If the Appellate Court's decision remains un-stayed, with the order of

permanent custody vacated, Christian's birth mother would be placed into a position of

seeldng his return to her care and custody. Such a consequence would serve no beneficial

purpose at this point in time and could only further traumatize a child who was removed from

his birth mother's care following an act of abuse committed against his sibling.

Appended to the within Motion as Exhibit "C" is a copy of the trial court's decision,

detailing the rationale behind the trial court's grant of the motion for permanent custody. At

the very core of this decision is the trial court's finding that the identity of the abuser of

Clrristian's sister remains unknown and that this very fact creates an ongoing threat to the

health, safety and welfare of this child. Only two (2) adults were present in the home when

Christian's sister was abused, Christian's birth mother and the birth mother's paramour. To

this date neither individual has accepted responsibility for the injuries to Christian's sibling.

In fact, both have continued to even deny the fact that Christian's sister was abused, insisting,

instead, that the injury was as the result of an accidental occurrence.

Staying the decision of the appellate court, pending full review by this honorable

Court, would inflict no harm on any party to these proceedings. On the contrary, staying the

effectiveness of the appellate court's decision could only serve to protect an innocent child

from the horrible trauma that he would suffer by being ripped from the only home that he has



ever known. Therefore, based upon the foregoing, and upon the matters set forth in the trial

court's decision granting permanent custody of Christian Thomas to the Department of Jobs

and Family Services your Movant respectfully moves this honorable Court to imrnediately

issue an order staying the appellate court's December 26, 2007, decision in the case sub

judice. /
RespecOlly submitted,

r. ,

Geoffrey li^ tpll #0038520
STARKE { & STOLL, Ltd.
208 Southut Street
Bucyrus, Ohio 44820
Ph.: 1-419-562-4529
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County, 112 East Mansfield Street, Suite 305, Bucyrus, Ohio 44820; and Shane M.

Leutliold, LEUTHOLD & LEUTHOLD, 1317 East Mansfield Street, Bucyrus, Ohio 44820,

Counsel for Naomi Loraine Agapay, by regular U.S. n;lail this V^^ day of January, 2008.

Geoffrey Stol #0038520
Guardian^^ Liten / Appellant

F:\CLIENTSWGAPAY.THOMAS.GAL\CFIRISTIAN\Supreme Court\staymotion.DOC



COURT OF APPEALS
THIRD APPELLATE DISTRICT

CRAWFORD COUNTY

FILED IN TI-IE COURT DF APPEALS

SU[6EEVERS
C,RAWFDR[l COUNTY CLERK

IN THE MATTER OF: CASE NUMBER 3-07-20

CHRISTIAN DRAKE THOMAS,

ADJUDGED DEPENDENT CHILD. O P I N I O N

[NAOMI AGAPAY - MOTHER/APPELLANT]

CHARACTER OF PROCEEDINGS: Appeal from Common Pleas Court.

JUDGMENT: Judgment reversed and cause remanded.

DATE OF JUDGMENT ENTRY: December 26, 2007

ATTORNEYS:

SHANE M. LEUTHOLD
Attorney at Law
Reg. #0070115
1317 East Mansfield Street
P.O. Box 769
Bucyrus, OH 44820
For Appellant.

MICHAEL J. WIENER
Assistant Prosecuting Attorney
Reg. #0074220
112 East Mansfield Street
P.O. Box 509
Bucyrus, OH 44820
For Appellee, Crawford County Job and
Family Services.

EXHIBIT

rs



Case Nutnber 3-07-20

GEOFFREY L. STOLL
Attorney at Law
Reg.#0038520
208 South Walnut Street
Bucyrus, OH 44820
Guardian Ad Litem.

Willamowski, J.

{11} Appellant Naomi Agapay ("Agapay") brings this appeal from the

judgment of the Court of Conunon Pleas of Crawford County, Juvenile Division,

terminating her parental rights.

{1[2} On March 20, 2006, Christian Thomas ("Thomas") was adjudicated

a dependant child because his sister had been adjudicated an abused child. At

disposition, occurring on the same day, temporary custody was granted to the

Crawford County Department of Job and Family Services ("the Agency"). The

Agency then created a case plan for Agapay which included the following

requirements: 1) obtain financial independence; 2) obtain a psychological

evaluation and complete any recommended counseling; and 3) obtain a parental

evaluation and complete any recommended counseling. Agapay successfully

completed the psychological evaluation and counseling. She also completed the

2



Case Number 3-07-20

parental evaluation, which identified no problems and did not require any

additional action.

{13} On January 9, 2007, a hearing was held on Agapay's motion for

review and modification, which requested that custody be retumed to her. The

Agency also had filed a motion requesting an extension of temporary custody.

The parties stipulated that with the exception of obtaining and maintaining stable

employment, Agapay had completed the remaining goals and objectives of the

original case plan. On January 17, 2007, the trial court granted the Agency's

motion for a continuance of temporary custody and denied Agapay's motion for

modification of custody.

{¶4} On Jant►ary 23, 2007, the Guardian Ad Litem ("GAL") filed a

motion requesting that permanent custody be granted to the Agency.' This motion

was filed less than twelve months after the Agency assumed custody of the

children pursuant to R.C. 2151.414(B)(2)(d). A hearing was held on the motion

on March 21, 2007. On June 28, 2007, the trial court granted the GAL's motion

and granted permanent custody to the Agency. Agapay appeals from this

judgment and raises the following assignments of error.

' This court finds it interesting that the motion for permanent custody does not reference any failure by
Agapay to comply with the case plan. At the prior hearing, the Agency and Agapay stipulated that Agapay
had substantially coinplied with the case plan by completing all of the objectives except obtaining
employment. Instead, the motion rests on Agapay's failure to accept that a sibling had been abused by a
boyfriend. However, there was no requiretnent concerning this or even to keep the child away from the
boyfriend in the case plan.

3



Case Number 3-07-20

The court's grant of permanent custody of [Thomas] to [the
Agency] was against the manifest weight of the evidence since
[Agapay] had substantially completed the case plan goals and
objectives.

The court erred when it granted the motion for permanent
custody since the Agency could have secured permanent
placement without the grant of permanent custody to the Agency
pursuant to R.C. 2151.414(D)(4).

{¶5} A review of the record in this case indicates that the GAL filed its

motion and permanent custody was granted pursuant to R.C. 2151.414.

(A) A public children services agency or private child placing
agency that, pursuant to an order of disposition under [R.C.

2151.353(A)(2)] * * * is granted temporary custody of a child
who is not abandoned or orphaned may file a motion in the court
that made the disposition of the child requesting permanent
custody of the child.

***

(D)(1) Except as provided in division (D)(3) of this section, if a
child has been in the temporary custody of one or more public
children services agencies or private child placing agencies for
twelve or more months. of a consecutive twenty-two month
period ending on or after March 18, 1999, the agency with
custody shall file a motion requesting permanent custody of the
child.

R.C. 2151.413.

(A)(1) Upon the filing of a motion pursuant to [R.C. 2151.413]
for permanent custody of a child, the court shall schedule a
hearing and give notice of the filing of the motion and of the
hearing * * * to all parties to the action and to the child's

guardian ad litem.

***

4
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(B)(2) With respect. to a motion made pursuant to [R.C.
2151.413(D)(2)], the court shall grant permanent custody of the
child to the movant if the court determines in accordance with
division (E) of this section that the child cannot be placed with
one of the child's parents within a reasonable time or should not
be placed with either parent and determines that permanent
custody is in the child's best interest.

R.C. 2151.414. No where in this statute is a GAL granted authority to move for

permanent custody. A GAL is not an agent of the Agency, but rather an agent of

the court, created by statute to represent the best interests of the child. R.C.

2151.281. "The [GAL] so appointed shall not be the attorney responsible for

presenting the evidence alleging that the child is an abused or neglected child and

shall not be an employee of any party in the proceeding." R.C. 2151.28 1 (13)(1).

The statute permitting a GAL does permit the GAL to file any motions that are in

the best interest of the child. See R.C. 2151.281(I) and 2151.415(F). However,

while this may include a recommendation that a children's services agency move

for pennanent custody, the GAL cannot move on behalf of children's services to

grant permanent custody to children's services. To rule otherwise would permit a

third party to seek custody of a child on behalf of a nonmoving party.

{¶6} This court notes that in In re Olmsted, 3d Dist. No. 5-01-24, 2001-

Ohio-2323, this court was asked whether a trial court erred when it denied a

guardian ad litem the opportunity to argue and present evidence with regard to a

motion filed by the guardian ad litem for permanent custody. This court held that

5
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as a matter of law, the trial court did not err because the statute which permits the

guardian ad litem to file the motion only states that the trial court may hold a

hearing, not that it shall. See R.C. 2151.415(F). This court was not required in

Olmsted to determine whether a guardian ad litem has the authority to file the

motion. Thus, notwithstanding the dicta in Olrnsted which may appear to permit a

guardian ad litem to file a motion for permanent rights, this court now holds that

the guardian ad litem is not permitted to file a motion for permanent custody

because said motion is subject to the requirements of R.C. 2151.413 and

2151.414, which require the motion to be filed by the appropriate agency. R.C.

2151.415(B).

{¶7} A specific statute governing the motion for permanent custody is

found at R.C. 2151.413. This statute is specifically referenced by R.C. 2151.414,

which is the statute governing the hearing on the motion for permanent custody.

"There is only one mechanism for a public children services agenc.y or a private

child placing agency to obtain an order for the permanent termination of parental

rights and that is by filing a motion for permanent termination of parental rights

and permanent custody." In re Kenyarra Webster, 5"' Dist. No. 05-CA-21, 2006-

Ohio-2029, ¶18. At no point do these statutes reference other statutes which grant

any party other than the Agency to move for permanent custody of a child. In

fact, R.C. 2151.415(B), when referring to the remedies set forth in division A of

6
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the section specifically states that "the court * * * shall issue an order of

disposition as set forth in division (A) of this section, except that all orders for

permanent custody shall be made in accordance with [R.C. 2151.413 and

2151.414] ***." Id. at 1l9. Since R.C. 2151.413 and 2151.414 require a motion

by the Agency, the GAL did not have standing to seek permanent custody of

Thomas to the Agency and the GAL's motion is not permitted under R.C.

2151.413. The granting of the GAL's motion is plain error.2

{¶8} Having found that the trial court's judgment granting the GAL's

motion for permanent custody when the GAL lacked standing to file the motion

was error, there is no need to address the assignments of error. The judgment of

the Court of Common Pleas of Crawford County, Juvenile Division is reversed

and the matter is remanded.

Judgment reversed
and remanded.

ROGERS, P.J., concurs.

SHAW, J., concurs in judgment only.

r

2 Additionally, if this court were to find that the GAL did have authority to move for permanent custody,
then the trial court errs by granting custody to the Agency. The statute mandates that permanent custody be
granted to the moving parq,, which is the GAL, not the Agency. Thus, the GAL would be required to
accept permanent custody as he is the moving party.

7



IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF OHIO

CRAWFORD COUNTY

IN THE MATTER OF: CASE NUMBER 3-07-2('

CHRISTIAN DRAKE THOMAS, J O U R N A L

ADJUDGED DEPENDENT CHILD. E N T R Y

[NAOMI AGAPAY - MOTHER/APPELLANT]

F1LED IN 7HE COURT pFAppgqLq

DEC 2 11, 20p!

CRAWFORD CpUNN CLERK

For the reasons stated in the opinion of this Court rendered herein,

it is the judgment and order of this Court that the judgment of the trial court is

reversed at the costs of the appellee for which judgment is rendered and this cause

is remanded to that court for further proceedings consistent with the opinion and

judgment of this Court.

It is further ordered that the Clerk of this Court certify a copy of this

judgment to that court as the mandate prescribed by Appellate Rule 27 or by any

other provision of law, and also furnish a copy of any opinion filed concurrently

herewith directly to the trial judge and partiA of record.

w, concurs'in ju`dgment only)
JUDGES

DATED: December 26, 2007

EXHIBIT
9
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EXHIBIT

IN THE COURT OF COMMON PLEAS, JUVENILE DIVISION
CRAWFORD COUNTY, OHIO

In the Matter of:

CM2ISTIAN DRAKE THOMAS,

adjudged dependent child.

Case Nos. C 265002
and F 275008

JUDGMENTENTRY

This matter came on to the further attention of the Comt on March 21, 2007 upon the Motion for

Permanent Custody as provided in O.R.C. Secs. 2151.413 and 2151.414 as was filed by the Guardian Ad

Litem on January 23, 2007.

From the record of the case file the Court finds that mother was personally served Summons to

Appear and a copy of the Motion, together with a written explanation of legal rights, by the Crawford

County Sheriff on January 24, 2007. The record should reflect that at the initial adjudicatory hearing on

February 7, 2006 it was discovered that there was confusion as to the true biological father of the within

child as there existed competing presumptions of parentage. Rex Marlon Agapay was presumed father

pursuant to the provisions of O.R.C. Seo. 3111.03(A)(1) as the child was bom during the couple's

marriage and Daniel Lee Thomas was presumed father pursuant to the provisions of O.R.C. Sec. 3727.17

as he had signed a voluntary acknowledgement of paternity at birth. To eliminate the presenting

confiision all parties were referred to the Crawford County Child Support Enforcement Agency for

genetic testing. Based upon the genetic test results both Rex Marlon Agapay and Daniel Lee Thomas

were both excluded as the father of the within child. Pursuant to Civil Rule 21 both were officially and

formally dismissed and deleted as necessary parties to these proceedings as a parent of this child by

Judgment Entry dated March 20, 2006. Because the identity of the father of the child was unknown, and

could not be ascertained with reasonable diligence, the Guardian Ad Litem requested a publication for

any person claiming to be the father of this child. So pursuant to O.R.C. Sec. 2151.29 and Juvenile Rule

16 the unknown father, or any person claiming to be the father of this child, was served with Summons to

Appear, Notice of the Motion and an explanation of rights, by a publication in the Bucyrus Telegraph



Forum newspaper on March 15, 2007. The Court further specifically finds that attached to the Summons

delivered to mother, and contained within the text of the publication for the unknown father, was a full

written explanation of the consequences of the Court granting permanent custody, as well as an

explanation of all rights afforded to respondent's, as is required by O.R.C. Sec. 2151.414(A).

Present for the proceedings were Peggy Reeves, Intervention Supervisor for Job + Family

Seivices; Sasha Rondy, Jodi Miller and Traci Mason, Case Workers for Job + Family Services; Connie

Taylor, Family Support Worker for Job + Family Services; Michael J. Wiener, Assistant County

Prosecutor; Naomi L. Agapay, mother; David R. Cory, coui-t appointed counsel for mother; Shane M.

Leuthold, retained co-counsel for mother and Geoffrey L. Stoll, Guardian Ad Litem. The record should

reflect that the Court had delayed the commencement of these proceedings for approximately fifteen (15)

minutes to allow for the late arrival of any other party, but that no person claiming to be father appeared

or offered any explanation for his absence and was found to be in default of an appearance or any

responsive pleading. For these proceedings the Court did designate Tanuny K. McGhee as the official

Court Reporter, and a complete steno-type record of the proceedings was taken by the reporter.

In support of the Motion the Court received swoni testimony from Jodi Miller, Sasha Rondy,

Peggy Reeves, Connie Taylor and Tracy Reedy. Upon the Movant resting his case, counsel for the

respondent/mother made an oral motion for a directed verdict for failing to sustain the required burden of

proof. The court received arguments from counsel and found the mofion not to be well taken and did

deny the same. In reply to the Motion the Court then received sworn testimony from Jodi Miller and

Rebecca Rushing and admitted into evidence, without objection, Respondent's Exhibit 1. At the

conclusion of all testimony counsel for the respondent/mother again made a motion for a directed verdict

for the lack of filing a written Guardian Ad Litem's report in advance of heaiing any evidence as required

by O.R.C. Sec. 2151.414(C), the same being a jurisdictional requirement. Whereupon a discussion

ensued as to the authority in support of the position this would be a jurisdictional requirement when the

Guardian Ad Litem was the Movant in this case and as a result of those discussions it was determined that

all parties would submit briefs on the motion and written summations of the evidence. The briefs and



summations were duly filed and considered herein. This then is the written opinion of the Court of the

findings of fact and conclusions of law required by O.R.C. Sec. 2151.414(C).

The first matter to be resolved is the second motion for directed verdiot. The brief filed by the

respondentJmother raises the point of the guardian ad litem usuiping the authority of the agency to file a

motion for permanent custody. This matter of "standing" of a guardian ad litem to file a motion for

permanent custody has previously been addressed by this Court in another case and although this issue

has been decided in our appellate district by the holding in In the Matter ofPai.2e Olmsted Alleged

Denendent Child (2001 Ohio App. LEXIS 5236) this court believes there is additional support for the

holding in Olmsted. Even though this is a dependency case, immediately upon the filing of the Complaint

herein a guardian ad litem was appointed pursuant to the provisions of O.R.C. Sec. 2151.281(B)(1)

because of the allegation the infant was residing in a household where a sibling was alleged to have been

abused, see Judgment Entry dated January 9, 2006. The guardian ad litem statute, O.R.C. Sec. 2151.281

at subsection (1) provides:

"The guardian ad litem for an alleged or adjudicated abused, neglected, or dependent
child shall perform whatever functions are necessary to protect the best interest of the
child, including, but not limited to, investigation, mediation, monitoring court
proceedings, and monitoring the services provided the child by the public children
services agency or private child placing agency that has temporary or permanent custody
of the child, and shall file any motions and other court papers that are in the best interest
of the child." (Emphasis added.)

Clearly the State Legislature has empowered a guardian ad litem with the authority to file motions on

behalf of the child, and, in fact, by the use of the word shall in the statute made it a responsibility and

obligation to file motions when determined by the guardian ad litem's judgment to be appropriate to the

best interests of the child. Juvenile Rule 2(Y) clearly defines a guardian ad litem as a necessary party and

affords him interested party status in the proceedings. O.R.C. Sec. 2151.353(E)(2) provides any party

may file a inotion to modify a disposition. O.R.S. Sec. 2151.417 provides for review at any time of the

child's placement or custody arrangement and Subsection (B) of that section provides as follows:

"The court may amend a dispositional order in accordance with division (E)(2) of
section 2151.353 of the Revised Code at any time upon its own motion or upon the
motion of any interested party." (Einphasis added.)



Clearly, in addition to the reasoning in Olmsted there is sufficient statutory authority for a guardian ad

litem to file an independent motion for permanent custody without being denounced as assuming a power

reserved to the public child caring agency.

The initially argued gravamen of the second motion for directed verdict was that the failure to file

a written guardian ad litem's report prior to or at the tirne of the hearing upon the motion is a fatal

jurisdictional error. However, in carefully examining the brief of the respondent/mother this Court can

find no citation of authority for that proposition. This is not the first occasion before this Court that the

guardian ad litem has moved for peimanent custody. In those instances it is usually the habit of this

Court, before receiving any testimony, to address the matter of the necessity of the filing of a separate

written report of the guardian ad litem as required by 2151.414(C) as obviously from the text of the

motion and prayer for relief all other parties clearly know the alleged grounds and his recommendation

and therefore a finther written report would be redundant and unnecessary as it would be requiring

procedure over substance. However, by oversight, this was not done at the outset in this particular case.

Once again the matter of the necessity of filing a separate formal written guardian ad litem's

report prior to or at the time of the hearing upon the motion has previously been addressed by this Court

in another case. An examination of O.R.C. Sec. 2151.414(C) does not set forth any guidance as to what

should be the format or contents of such a written report. The only directive it does issue is that the

guardian ad litem cannot be silent on the issue of permanent custody and inust express an opinion in

writing. There is no requirement that copies of the report must be provided to the other parties to the case

or that it is sworn to. The only purpose of the guardian ad litem's report is nothing more than a further

independent source to assist the court in deciding the matter. The Civil Rules of Procedure and Juvenile

Rules of Procedure, which generally provide guidance as to a particular format and/or contents of

pleadings, likewise are of no help. So what such written report must look like could be subject to

reasonable interpretation. Could not the format and contents be subject to the discretion of the one to

whom its purpose it is to assist? Even though what the guardian ad litem filed herein on January 23, 2007



was clearly captioned "Motion for Permanent Custody" its contents clearly and succinctly set for the

analysis and grounds for what was being requested and the prayer for relief clearly and succinctly set

forth the opinion of the guardian ad litem as to what should occur as a permanency plan for this child.

Clearly its purpose was intended to guide the ultimate decision maker {the court} in a certain direction.

By filing the actual post-dispositional motion the guardian ad litem has acquired the weight of sustaining

the burden of proof and is actually seeking an Order of the court for a certain result, but that does not

mean that what was filed could not fulfill the requirement of O.R.C. Sec. 2151.414(C). The Third District

Court of Appeals had concluded In the Matter ofDanny Clark (90-LW-2232) that a respondent has no

standing to challenge the contents of the report of the guardian ad litem. The contents would surely have

more importance than format, so a simple extension of inductive reasoning would likewise conclude that

a respondent has no standing to challenge the particular format of the report of the guardian ad litem.

Finally, as stated above, the purpose of the report is for the assistance of the court and is not

evidence to the advantage or disadvantage of any other party. It seems incomprehensible that the

respondent/mother should now claim a fatal error to the proceedings from the lack of something that

would neither improve nor detract from her position in the case. This Court fails to comprehend how

construing that if the guardian ad litem is the movant for permanent custody that the filing of a separate

written report would be redundant and unnecessary biases or prejudices a respondent's position in the

case. If such insight as could be gained from a separate written repoit was so important to the

respondent/mother's position, then she could have rectified the deficiency by availing herself of the

opportunity to call the guardian ad litem as a witness to question him regarding the substance of his

analysis and recommendation, but in this case she specifically chose not to do so. Also, should a party

benefit from a claimed error they invited to occur by remaining silent and not questioning the deficiency

at a time when the same could have been appropriately aorrected?

Therefore, based upon the foregoing, it is the determination of the Court that the guardian ad

litem filing a motion for pei-manent custody, clearly and succinctly setting forth the analysis and grounds

for the motion and clearly and succinctly setting forth the opinion of the guardian ad litem as to what



should occur as a permanency plan for the child, fulfills the requirement of O.R.C. Sec. 2151.414(C) and

is an equivalent to an actual formal written guardian ad litem report so that the second motion for a

directed verdict is found not to be well taken and is denied.

The initial removal and finding of dependency in this case stemmed from the finding of abuse of

a sibling residing in the same home. The abuse adjudication of the sibling was based upon competent

medical reports and corroborating photographic evidence of other bmising. At the tiine these cases came

to the attention of the authorities this child was a swaddling infant only two months old. The evidence

from the commencement of the case has been clear there were two adults present at the time the sibling

suffered the presenting fractures. The medical findings (left proximal tibia metaphyseal fracture and left

distal femur metaphyseal fracture) did not comport to the explanation given for the cause of the injury.

The primary concern at the outset of this case was identifying who caused the injuries to the sibling.

Fourteen months later who caused those injuries remains unknown. Who to protect this child from

remains unknown and therefore the risk level to this child continues to be high. The respondent/mother

continues to deny the injury to the sibling was due to a deliberate act, but rather attempts to diminish the

whole situation as being an unexplained self-inflicted accidental injury. On the other hand the guardian

ad litem opined that from the known facts three potential scenarios exist as an explanation, any one of

which poses a grave risk of harm to this child.

Essentially what was presented at this hearing was also well litigated at the hearing on January 9,

2007. At the hearing on January 9, 2007 it was stipulated and the evidence at this heaiing clearly shows

the respondent/mother has substantially completed goals No.2 and No. 3 of the Case Plan. However in

the fourteen months this case has been open she has not successfully completed goal No. I in that she has

continuously failed to address the economic concerns for the family. She has failed to obtain stable

employment or engage in the JOBS programs offered by Job + Family Services and is completely reliant

upon her paramour or others for her and her children's basic sustenance. The significance of this goal

comes from the unreftited testimony of the case work supervisor that child welfare research statistically

shows that fainily financial difficulties contribute to abuse and raise risk concerns.



As to an analysis of the foregoing the pertinent statutory section would be O.R.C. Sec.

2151.414(B)(1)(a) and the question for resolution s whether by having coinpleted two of three case plan

goals the child should be placed back with mother or can be placed back with mother within a reasonable

time. While the guiding principle of Ohio's child welfare law, to wit: Senate Bill 89 in response to

federal Public Law 69-272, is that children should be cared for in the family setting and separated from

their parents only when necessary for the child's welfare and safety, that does not mean that reunification

is always the paramount result. The Adoption and Safe Families Act of 1997 mandates child safety as a

"paramount concern" of national child welfare policy. Ohio's response to the Adoption and Safe Families

Act of 1997, House Bi11484, now makes clear that safety concems must be addressed throughout the life

of a child welfare court case and provides reunification must be tempered by safety concerns and

recognizes that reunification may not always be appropriate. To phrase the matter another way, the issue

is not whether the parents have substantially complied with the case plans as such, or can accomplish

those tasks, but rather whether the oonditions that caused the child's removal have been substantially

remedied so that with reasonable certainty the child can be safely returned home. The focus of case plan

goals and objectives is the genuine remedying of, and elimination of, conditions detrimental to children

and not the mere rote of completing the process outlined in a case plan.

Once again, the provisions of House Bill 484 reGuire the court to evaluate the progress realized

towards resolving safety concerns and the adequacy of protecting children from recurrence of

maltreatment. As was stated earlier, basically what was presented at this hearing was also presented at

the hearing on January 9, 2007 and nothing that has been presented at this hearing has changed the

findings from that earlier hearing and perhaps it is well to repeat those findings herein:

"Based upon the testimony, stipulated case plan goals completion and stipulated
documents the Court finds that mother presents a significant denial of the obvious
existence of the condition found on January 7, 2006. Based upon the medical reports,
corroborated by the photographs of the bruising of the sibling of the within child, the
Court found probable cause of the condition of the dependency at the Shelter Care
Hearing on January 9, 2006 and so adjudicated at the hearing on March 9, 2006. Quite
simply mother's opinion does not comply with the known medical facts and physical
evidence. Further mother seems to present a victim posture in that the `system' has not
filed charges against her or her paramour and therefore they must be innocent of any



involvement conceming the cause of the sibling of the within child's injuries and
continuing to keep the child away from her makes her the victim of this whole incident.
Nothing has been presented in this or preceding hearings to competently and reliably
identify the cause of the obvious injuries to the sibling of the within child. Nine months
later who to protect this child from continues to be unknown and the risk level still very
significant. Mother's presenting attitude and position causes a significant elevated
concem for the adequate protection of this child. The perceived attitude that it is
someone else's responsibility to identify the cause of the hann to the sibling of the within
child and since `they' have not satisfied the obligation then the child should be summarily

retumed home causes this Court to be very uncomfortable. The highest duty of care for

protecting children should be fiom parents and not necessarily the 'system' and from
what has been presented this Court does not trust mother to adequately exercise that duty
of care for the safety and welfare of the child."

As stated earlier, the known fact is two adults were present at the time the sibling suffered the

factures. Neither adult can provide any definitive information as to how those fractures occurred. The

medical findings do not support the respondent/mother's theory of an unexplained self-inflicted accidental

injury. The testimony revealed that during visits the respondent/mother would engage Job + Family

Services personnel in discussions that always involved a new explanation of how neither adult could be at

fault. The simple question involved in this case is who the perpetrator was and who failed to protect.

This is the dilemma that confronted Job + Family Services in creating the Case Plan goals. The inference

of three potential scenarios existing as an explanation for the unknown had to be ruled out of

consideration. In an attempt to resolve the unknown and to eliminate the respondent/mother as a suspect,

the child welfare agency offered the opportunity to take a polygraph examination but the respondent/

mother declined. The testimony revealed that if the perpetrator were identified, then definitive services

and protections could have been added to the Case Plan to eliminate the concem of the significant risk of

harm to this child. The child welfare agency found itself in a"catch 22" conundrum beyond their control.

The Court must find that without a competent and reliable identification of the cause of the obvious

injuries to the sibling nothing could be put in a Case Plan that would be effective in remedying the

condition that caused the child to be placed out of the home.

In addition to the two broken bones, the sibling also exhibited numerous bruises and a bite mark

on her arm. The pararnour had admitted he bit the child and the respondent/mother acknowledged this

had happened. The testimony revealed the paramour had slapped the sibling because she had tried to bite



him. The unrefuted testimony was that mother lcnew her paramour was generally physically aggressive

with the sibling. Further, it was revealed that in the course of discussions with the various Job + Family

Services personnel during visitations that mother would focus on the fractures and ignore the other

multiple injuries of the sibling and the prior conduct of the paramour towards the sibling. Although the

Court cannot draw a reliable and conclusive infexence from these facts as to whom the perpetrator was,

they do raise a significant elevated concern for the safety and protection of this child and, as stated from

the hearing on January 9, 2007, does not establislh an acceptable level of confidence to believe that mother

will exercise the appropriate duty of care for the protection of this child.

From the foregoing the Court must conclude that notwithstanding reasonable case planning under

the circumstances and diligent efforts by the agency to assist the parent to remedy the problems that

initially caused the child to be placed out of the home those concems have not been adequately resolved

to consider safely reunifying the child back home and that this situation is not likely to significantly

improve in the near foreseeable future. Now, having concluded that the criteria of O.R.C. Sec.

2151.414(B)(1)(a) exist, the next consideration is whether a grant of permanent custody to the public

child caring agency would be in the best interests of the child. For this determination the Court must

consider the five (5) factors set forth in O.R.C. Sec. 2151.414(D).

While in the preceding fourteen months mother exercised consistent weekly visitation with the

child, the testimony divulged that the child lacks a strong bond to mother and while there for the purpose

of visitation mother would rather interact with the other adults present in the room and had to be

frequently redirected to the child. The child has been in the same foster home since January 13, 2006.

The child is well bonded with the foster family and given the opportunity they are prepared to adopt him.

The mother proposes that a legally secure placement could be accomplished without granting

permanent custody to the public child caring agency by placing the child witli the matemal aunt. The

matemal aunt, Rebecca Rushing, is an out-of-state resident, residing in North Carolina. She testified she

is a Certified Nursing Assistant employed at the Five Oakes Manor nursing home. The matei-nal aunt has

never met the child, but claims she loves him already. The matemal aunt testified that as a family



member it was her "right" to demand the child be placed with her. The matemal aunt testified that, if

ordered by the court, she would keep the child safe from mother's paramour. Cross-examination revealed

how little the maternal aunt actually knows of the circumstances of the injuries to the sibling and the

reasons for the removal of these children from their family home.

An Interstate Compact Placeinent of Children as provided in O.R.C. Sec. 5103.20 through

5103.28 would need to be completed for placement with maternal aunt to be a viable consideration. The

maternal aunt had testified that she had expressed interest early on in the case of having custody of the

child, but she did not push the matter due to mother's stated desire to maintain the child in a local foster

home so that it would be more convenient for her to visit him. The local public child welfare agency

made a referral to the State of North Carolina for an interstate compact homestudy of the matemal aunt in

January of 2007. As of the date of the hearing the reciprocal child welfare agency of North Carolina has

never come to the matemal aunt's home for an inspection or secured releases for a records check of the

meinbers of her household. The unrefuted testimony of the case work supervisor is that an interstate

compact placement approval takes and average of nine (9) months.

Mother has urged that whatever time it would take for the reciprocal child welfare agency in

North Carolina to complete the home study of maternal aunt should now be indulged, however the

provisions of House Bill 484 requires a`fast-tracl" for permanency for children. The provisions of

House Bil1484 would require time conflicts to be resolved in the favor of the interests of children.

Further, from the circumstance of the lack of accurate knowledge of why the child was removed, this

Court does not find the matemal aunt's assurance of adequately protecting this child to be trustworthy and

reliable. For these reasons this Court does not find the maternal aunt to be a suitable and appropriate

alternative long-tenn secure placement for this child.

Considering everything, the Corut finds that there is a questionable parent-child relationship in

existence. That the child has been in an out-of-home placement for fourteen (14) months. That given the

presenting circumstances, that in the preceding fourteen (14) months all reasonable efforts have been

made to help the mother resolve the primary problem that initially caused the child to be removed from



home and to consider reunifying the child back home, however the mother has continuously failed to

substantially remedy the conditions causing the child's initial removal and there is no indication that this

situation is likely to improve in the near foreseeable future. That it is in the best interests and welfare of

this child to provide him with a safe, stable nurturing environment from another home and family.

Based upon the evidence, the Court specifically finds by clear and convincing evidence as

follows: (a) that the child should not be placed back with mother because in fourteen (14) months she has

continuously failed to substantially remedy the conditions causing the child to be placed outside the home

as provided in O.R.C. Sec. 2151.414(E)(1), (b) that the child cannot be placed back with mother within a

reasonable time, (c) that considering the circumstances the public child caring agency has made all

reasonable efforts to consider safely reunify the child back home, however the uncertainty of the cause of

the injuries to the sibling of the within child effectively prevented the complete provision of those

services, (d) that there are no available relatives suitable and appropriate to assume legal custody of the

child, and (e) that considering the factors established in O.R.C. Sec. 2151.414(D) that it would be in the

best interests of the child to grant permanent custody to the public child caring agency to provide hiw

with a safe, stable nurturing environment from another family home.

WHEREFORE, based upon the foregoing, it is hereby ORDERED, ADJUDGED and

DECRRED as follows:

1. That this matter is properly within the jurisdiction of the Court and that all notice requirements

have been properly complied with as required by law;

2. That the second motion for a directed verdict is found not to be well taken and is denied;

3. That the parental rights of mother, Naomi Lorraine Agapay, and the unknown biological

father, are herewith terminated and forever severed and released;

4. That the child is committed to the permanent custody of Crawford County Job + Family

Services for appropriate adoptive placement;

5. That Crawford County Job + Family Services shall develop a Case Plan Amendment

consistent with this decision and submit the same for approval herein within two weeks;



6. That mother is Ordered to fully cooperate in the completion of the social and medical history

as provided in O.R.C. Sec. 3107.12.
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Steven D. Eckstein, Judge
CRAWFORD COUNTY OHIO
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Dated: June 28, 2007

CERTIFICATE OF SERVICE

Pursuant to Civil Rule 58(B), I, the undersigned Deputy Clerk of the Crawford County Juvenile
Court, do hereby certify that I caused a true and exact copy of the foregoing Judgment Entry to be served
upon counsel of record, to wit: David R. Cory, Shane M. Leuthold, Michael J. Wiener and Geoffrey L.
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