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II. WHY APPELLANT/CROSS-APPELLEE’S CASE IS NOT A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND DOES NOT PRESENT A

SUBSTANTIAL CONSTITUTIONAL QUESTION

This Court has long recognized that the Ohio constitution discourages successive
appellate reviews of civil litigation and provides that the judgments of this state’s courts of
appeals:

... shall serve as the ultimate and final adjudication of all cases

except those involving constitutional questions, conflict cases,

felony cases, cases in which the Court of Appeals has original

jurisdiction and cases of public or great general interest.

Except in these special circumstances, it is abundantly clear

that in this jurisdiction a party to litigation has the right to but

one appellate review of his cause.’
The Williamson Court limited the scope of its discretionary review of the acceptance of
jurisdiction in non-constitutional civil cases to the “sole issue” of “whether the cause
presents a question or questions of public or great general interest as distinguished from
questions of interest primarily to the parties.™

Those principles are embodied in S.Ct.Prac.R. II. Section 1{A)(2) designates those
cases claiming a substantial constitutional question as “claimed appeals of right” and
provides this Court the discretion to decide whether to accept the appeal in accordance with
the requirements of S.Ct.Prac.R. III. Similarly, Section 1(A)(3) of Rule II designates that
appeals involving claimed questions of public or great general interest may invoke the

discretionary jurisdiction of the Court, again in accordance with the provisions set out in

Rule III.

' Williamson v. Rubich (1960), 171 Ohio St. 253, 254, 168 N.E.2d 876; citation
omitted.

2 Id., 171 Ohio St. at 254.



The latter rule requires that memoranda in support of claimed jurisdiction be filed
and that such memoranda must contain a “thorough explanation of why a substantial
constitutional question is involved . . . [or] why the case is of public or great general
interest.” |

In his memorandum in support of jurisdiction, appellant/cross-appellee (sometimes
“Nunn”) has provided only one paragraph to explain why he believes four issues meet either
the substantial constitutional question or public/great general interest requirement. That
is hardly the “thorough explanation” required by Rule III.

Moreover, Nunn'’s brief exposition does not support his request for a merit review.
To the contrary, all of the trial court and appellate court decisions challenged here were
based on well-setiled law and legal principles. They were not wrong decisions, did not
violate any of his constitutional rights, and did not pervert or misconstrue existing law.

Nunn first wants this Court to deny every Ghio attorney the right to seek an equitable
quantum meruit award for valuable legal services rendered to a client because he failed to
comply with the unrelated ethical statutory requirement of a written contingent fee
agreement.

Nunn’s statement of his issue misrepresents the facts already established in the
record® Nunn is flat wrong in his claim that appellee/cross-appellant (sometimes
“Cornyﬁ”) intentionally . . . [violated] the statutory requirement” for a written fee

contract.®

3 §.Ct.Prac.R. II1, Sec. 1(b)(2).
4 Of course, there is no record at this juncture.

5 Nunn’s memorandum in support of jurisdiction, at 1. Emphasis added.

-



If there were a record, it would reflect Cornyn’s clear deposition testimony that he
thought he had a written fee contract with Nunn covering the underlying eviction case but
that he apparently had not obtained a written agreement:®

Q. And in the case involving the eviction, which was Case No.

399 in the Warren County Court, and the case in the Common

Pleas Court involving the eviction, which was 01CV57974, did

you have a written fee contract with Mr. Nunn?

A. 1thoughtI did, but apparently I didn’t.
That is hardly an “intentional” violation and certainly no ground for denying Cornyn or any
other Ohio lawyer the right to seek to achieve an implied contractual quantum meruit
recbvery for valuable legal services which were, in fact, performed with or without a written
fee contract.

_ Nunn’s second issue is also a fact-specific one which was fully and correctly
addressed by the trial and appellate courts. It involves the denial of leave to file a third
amended complaint. Indeed, the appellate court addressed the issue in detail in its
November 5, 2007 Opinion.”

The judges assigned to this case below gave Nunn two extra opportunities — three
chances if one includes his original complaint — to state his claims. It was Nunn’s fourth
attempt to change or add to his claims that was denied. As the courts below noted, Nunn’s

requests for leave to further amend were denied because substantial discovery had been

conducted, and the alleged facts he believed would support the new claims were “known to

® Chris Cornyn’s deposition testimony is the only evidence there can be if a record
is filed because Nunn failed to order Cornyn’s trial testimony to support his appeal.

7 See Appendix, at §§ 10-16, pp. A-7 through A-10 below.



him well before he sought leave to file a third amended complaint.”

The appellate court’s decision that the trial judge had not abused his discretion was
an eminently correct one.

What Nunn would have this Court do is to establish a bright-line temporal rule which
would ébsolutely require the granting of every effort to amend, no matter how many times
or how long after commencement, if the plaintiff could point to some third-party’s
unrelated delay in bringing the case to an ultimate conclusion.

Those decisions have been adequately handled for many years by trial judges’ sound
exercise of discretion within the framework of Civ.R. 15 and an extensive body of case law
interpreting that rule.

In Nunn's hoped-for légal world, civil litigation would become an essentially endless
and constantly changing pursuit so long as the attorney or party has enough imagination
to dream up new and different claims to add or alter or subtract by way of successive
amendments. -

That sledgehammer approach would destroy judicial discretion and do far more
damage to our already overburdened civil legal system than any rare minuscule benefit it
might provide to a specific litigant.

The third and fourth issues Nunn has posited are especially trivial ones which
deserve scant attention by this Court. One of them has to do with a single objection uttered
by an attorney for a witness during the course of trial.

That witness was Barbara Horwitz, a former defendant and present appellee who had

® Id.



been dismissed on motion. That dismissal was, of course, a non-final order subject to later
appeal, and Nunn did pull her back into the litigation by appealing her dismissal.

The circumstances of the objection may have been somewhat unusual, but they were
certainly not unprecedented and handled easily and quickly without either tainting thejury -
or prejudicing Nunn.

The trial judge® dealt with the slight interruption quickly and without fuss or
prejudice to either Nunn or Cornyn. Hebrought the attorney forward tothe sidebar, briefly
explored the objection outside the jury’s hearing, and disposed of the issue. Nothing more
~ was heard from that lawyer.

As with the other issues Nunn seeks to have this Court review, the Court fully
explored the pertinent facts and correctly rejected Nunn’s asserted error.'°

The last issue was also fully explored and reviewed by the Court of Appeals. Itis
whether resident Warren County Common Pleas Judge Neal Bronson harmed Nunn by
signing a temporary stay order to preserve the status quo ante pending a decision on
Cornyn’s motion to quash subpoenas. Nunn served them on non-party banks for some of
Cornyn’s confidential banking records when the visiting judge assigned to the case could
not do so himself. Judge Winkler explained during a subsequent hearing that Judge
Bronson signed the order as a “‘favor’ because he was not available to do so.™

That order worked absolutely no change in position of the parties. To the contrary,

9 Hamilton County Appellate Judge Ralph Winkler. Assigned to the case as a
visiting judge.

1° See Appendix, at §§ 28-29, p. A-14 below
" Id., at §§ 26-27, pp. A-13 through A-14 below. The quoted language is in § 27.



it merely froze the parties in place until the duly assigned visiting judge had an opportunity
to rule on the motion.

Any other decision would very likely have resulted in the disclosure of confidential
and sensitive private financial information before the trial judge had an adequate
opportunity to decide whether Nunn had the right to see the documents he had subpoe-
naed.

To do anything other than what was done would certainly have prejudiced Cornyn.
The temporary stay protected Cornyn and Nunn until Judge Winkler could review the
motion to quash, the supporting and opposing memoranda, and issue a reasoned decision.

In summary, Nunn has not presented any substantial constitutional or public/great
géneral interest question and is not entitled to pursue a discretionary merit appeal in this
Court.

III. EXPLANATION OF WHY THE CROSS-APPEAL PRESENTED BY
CORNYN IS A CASE OF PUBLIC OR GREAT GENERAL INTEREST

Cornyn has by way of cross-appeal challenged the trial judge’s refusal to exercise his
gatekeeper function to prevent unqualified inexperienced lawyers from rendering unreliable
legal opinions critical of Cornyn’s handling of Nunn’s underlying case against his former
landlord.

As opposed to the issues raised by Nunn, the Court of Appeals did not consider that
issue and found it to be moot in light of its affirmance of the jury verdict and judgment in
Cornyn’s favor.™

None of those attorneys was qualified to give expert legal testimony about Cornyn’s

2 Id., at § 30, pp. A-14 through A-15 below.
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handling of Nunn's case against appellee Spring Village Apartments. Their opinions were
based on their lack of proper preparation, their inexperience as civil trial lawyers, and their
unfamiliarity with the civil justice system in Ohio generally and in Warren County in
- particular. Their opinions thus amounted to little more than legal “junk science” which
could not create a genuine issue for trial and ought not to have been heard by the jury.

While such determinations are necessarily fact-specific, it is clear that the United
States Supreme Court thought this matter to be of sufficient public or general interest to
cause it to render multiple decisions (in 1993 and in 1999) on the evil of permitting
unreliable expert testimony into evidence. In so doing, it greatly expanded the role of
federal trial judges to act as a “gatekeeper” and not to allow such testimony to pass through
.that gate and get to a jury.

The 1993 decision dealt with scientific testimony.”® The Court expanded the rule to
require heightened judicial scrutiny of the reliability of “technical or other specialized”
expert testimony in 1999.™

‘To be admissible, experts have always been required to meet a minimum standard
of competence. But, there has been a long-standing tendency in Ohio trial courts to permit
questioned expert testimony (as to both qualifications of the witness and the reliability of
the opinions) and to allow it to be challenged by cross-examination in front of the jury.

This Court has also recognized the heightened standard in respect of the reliability

3 Daubertv. Merrell Dow Pharmaceuticals, Inc. (1993), 509 U.S. 579, 125 L. Ed.2d
469.

% Kumho Tire Company, Ltd. v. Carmichael (1999), 526 U.S. 137, 141, 143 L.Ed.2d
238,



of scientific expert evidence in Miller v. Bike Athletic Co.,” in State v. Nemeth," and in
Evid.R. 702(C).
This Court has also attempted to make it clear that:
[t]he qualification and reliability requirements of Evid.R. 702
are distinet. Because even a qualified expert is capable of
rendering scientifically unreliable testimony, it is imperative
for a trial court, as gatekeeper, to examine the principles and
methodology that underlie an expert's opinion.”
Judge Winkler chose to simply permit the lawyer-experts to testify even though each of
them was both unqualified within the meaning of Evid.R. 702(B) and based their opinions
on unreliable data or plain ignorance within the meaning of Evid.R. 702(C).

So far as we know, this Court has not yet spoken specifically on the need for qualified
and reliable expert lawyer testimony and the trial court’s mandatory role in manning the
gates to keep unreliable legal expert testimony out of the courtroom.

lExpert testimony is, of course, generally required in cases involving professional
standards of performance in Ohio.”® Once qualified to testify at all, It such experts’ opinion
testimony must be based on reliable specialized information rather than mere hearsay,

“scuttlebutt,” ete.”

If this Court sees fit to accept jurisdiction as to any issue set forth by Nunn, Cornyn

5 (1998), 80 Ohio St.3d 607, 687 N.E.2d 735.
15 (1998), 82 Ohio St.3d 202, 694 N.E.2d 1332.

7 Valentine v. Conrad (2006), 110 Ohio St.3d 42, 44, 2006-Ohio-3561, Ti7.
Citations omitted.

¥ Meclnnis v. Hyatt Legal Clinics (1984}, 10 Ohio St.3d 112, 113, 461 N.E.2d 1295;
Haas v. Bradley (Lorain Co. 2005), 2005-Ohio-4256, 11 17-18; Bloom v. Dieckmann
(Hamilton Co. 1983), 11 Ohio App.3d 202, 203-04, 464 N.E.2d 187.

¥ See Evid.R. 702(C).



urges this Court to accept jurisdiction on the cross-appeal as well.
IV. STATEMENT OF THE CASE AND FACTS
A.  STATEMENT OF THE CASE

That portion of Nunn’s combined Statement of the Case and Facts contained in the
first paragraph of Nunn’s memorandum in support of jurisdiction is largely accurate, as far
as it goes. Cornyn filed a Motion for Summary Judgment on May 12, 2006 which was
denied by the Trial Court on June 7, 2006.

Cornyn filed a Motion in Limine onJune 9, 2006 seeking to preclude Nunn’sliability
experts, Bradley Hoyt, Craig Newburger, and James Kolenich, from offering opinion
testimony at trial. The Trial Court denied that motion on June 26, 2006. Nunn attempted
to state civil rights claims in a third amended complaint. His first motion for leave to file
a complaint containing such claims was denied, and that claim was not in the case.

Judge Ralph Winkler of Hamilton County was assigned to this case on October 6,
2005 upon the granting of Nunn’s May 13, 2005 motion to recuse the former assigned
visiting judge, Judge McCracken.

Nunn first sought leave to file a third amended complaint on January 10, 2005.
There were numerous opposing, reply, and supplemental memoranda filed in respect of
that motion throughout the balance of January 2005, and the motion was denied in
January 2006. In so doing, the Trial Court said that he would be willing to listen to a
possible amendment if “something unusual would happen in this case before we go to trial.”

Judge Winkler entered a Case Management Order which specified that the case
would be tried to a jury, beginning July 17, 2006.

Nunn subsequently filed a second motion for leave to file a different version of a

_9..



third amended complaint on March 17, 2006 which was denied on April 18, 2006.
B.  STATEMENT OF FACTS

Cornyn filed a Motion for Summary Judgment and a subsequent Motion in Limine
to address the inadequacies of Nunn’s three lawyer-experts under current law and to invoke
the judge’s “gatekeeper” function to decide if those experts ought to be allowed to get to a
jury. Their only qualifications were that they were practicing lawyers, and Nunn’s case was
wholly dependent on their opinions.

They were James Kolenich, Craig Newburger, and Bradley Hoyt. None of them was
qualified to give expert testimony in this case. Their opinions were based upon their lack
of proper preparation, their inexperience as civil trial lawyers, and their unfamiliarity with
the civil justice system in Ohio generally and in Warren County in particular. Their
opinions amounted to litile more than legal “junk science” which could not create a genuine
issue for trial.

Cornyn demonstrated in detail in both his Motion for Summary Judgment and
Motion in Limine below exactly why those lawyer-experts were wholly unqualified to opine
on Cornyn’s handling of Nunn'’s underlying lawsuit.

When he formulated his opinions in this case, Mr. Kolenich had been admitted to
practice less than three years. Mr. Newburger had been admitted less than five years.
Although Mr. Hoyt had been admitted to practice since 1982, he was employed as a “Senior
Project Manager” by Senco Products until 2000 and only began his privafe practice after
leaving Senco.

Mr. Hoyt’s only civil trial experience was sitting as “second chair” in one civil injury

lawsnit filed against one of his former employers. Since 2000, Mr. Hoyt has been actively

=10~



engaged in both the practice of law and as a “business consultant.”

Mr. Kolenich admitted that he had “never been sole counsel for anything” involving
civil injury litigation.

Mr. Newburger described his less than five years practice as “basically . . . criminal
defense work with some domestic relations and civil protection order cases.” Newburger
acted as a civil case co-counsel once, but he admitted that he has never “personally” tried
a civil injury case.

As noted above a detailed recitation of their inadequacy as trial experts was fully
detailed in Cornyn’s motions for summary judgment and in limine.

V. RESPONSE TO FIRST PROPOSITION OF LAW
WHERE AN ATTORNEY HAS INADVERTENTLY FAILED TO
SECURE A WRITTEN CONTINGENT FEE OR OTHER WRITTEN
CONTRACT FROM HIS CLIENT AND IS SUBSEQUENTLY DIS-
CHARGED WITH OR WITHOUT JUST CAUSE, SUCH ATTORNEY
IS ENTITLED TO RECOVER THE REASONARBLE VALUE OF THE
SERVICES RENDERED THE CLIENT PRIOR TO DISCHARGE ON
THE BASIS OF QUANTUM MERUIT. Fox & Assoc. Co., L.P.A.
v. PURDON (1989), 44 OHIO ST.3D 69, 541 N.E.2D 448,
AND REID, JOHNSON, DOWNES, ANDRACHIK & WEBSTER V.
LANSBERRY (1994), 68 OHIO ST.3D 570, 629 N.E.2D 431,
APPROVED AND FOLLOWED.

Nunn persists in incorrectly assuming that the mere filing of the counterclaim for
fees and expenses in what was originally thought to be a contingent fee case is insupport-
able because there was no fee contract. He has also attempted to elevate that filing into

some sort of an effort “to bully the Plaintiff into submission,”*° on the strange theory that

Cornyn “knew that he had no claim to the fees requested in the counterclaim.”™ That

20 Nunn’'s memorandum in support of jurisdiction, at 4.
* Id
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notion is so obviously untrue under oﬁr well-established law that it ought to be rejected out
of hand.

First, relevant prior decisions by this Court make it clear that Cornyn had the right
to seek recovery for his hard work on Nunn’s behalf,

It is also factually untrue. The jury conclusively found that Cornyn did not
negligently represent Nunn and that Chris Cornyn provided extended valuable services to
Nunn, not the least of which was completing extensive discovery and taking Nunn’s case
against his former landlord through two full-blown trials,* each with a successful outcome
for Nunn. It is thus clear that Cornyn was entitled to reasonable compensation for his
substantial and valuable legal services to Nunn, and he received no recompense therefor.
Rather, he was sued.

As noted above, Cornyn dismissed the counterclaim solely to try to get this case back
on track.

There is'no support for Nunn’s primary proposition that the absence of a written
contingent fee contract or Cornyn’s initial expectation to be paid on a contingency basis
prohibited the filing of his counterclaim. That point was made clear in this Court’s syllabus
in Fox & Assoc. Co., L.P.A. v. Purdon®that, with or without a written contract, a discharged
“attorney is entitled to recover the reasonable value of the services rendered the client prior

to discharge on the basis of guantum meruit.”* Nunn not only “discharged” Cornyn within

22 One to the Magistrate and one to the Court.
23 (1989) 44 Ohio St.3d 69, 541 N.E.2d 448.

24 Id., at Syllabus. “When an attorney is discharged by a client with or without just
cause, and whether the contract between the attorney and the client is express or implied,
the attorney is entitled to recover the reasonable value of the services rendered the client
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the meaning of Fox, he sued him.

This Court has also held that an attorney working on a contingent fee basis has a
quantum meruit claim for a fee recovery upon the successful occurrence of the
contingency.” The awards of monetary damages to Nunn in the underlying case trials are
the successful occurrence of the contingency in this case.

All of the legal authorities Nunn cited in his Brief are broad, general, and vague.
None of them deals with this issue. Nunn may refuse to believe it, but the law implies a
promise from the employer to pay the attorney for his services, as much as he may merit or
deserve.

Neither court below erred to Nunn'’s prejudice in denying his motion for sanctions
for the mere filing and later dismissal of the counterclaim. This asserted proposition does
not meet this Court’s standards for a merit review.

VI. RESPONSE TO SECOND PROPOSITION OF 1AW
WHERE SUBSTANTIAL DISCOVERY HAS ALREADY BEEN
UNDERTAKEN IN A CIVIL MATTER WHICH HAS BECOME OLD
FORWHATEVER REASON, THE TRIAL COURT DOES NOTABUSE
ITS DISCRETION IN DENYING A PLAINTIFF’S MOTION FOR
LEAVE TO FILE A THIRD AMENDED COMPLAINT WHERE: (1)
SUCH FILING WOULD NECESSITATE REVISITING SOME ORALL
OF THAT PRIOR DISCOVERY; (2) IT STATED ADDITIONAL
CLAIMS THAT ARENOTLEGALLY COGNIZABLE IN THE CIRCUM~
STANCES OF THE CASE; AND (3) WERE BASED ON ASSERTED
FACTS WHICH THE PLAINTIFF KNEW MANY MONTHS BEFORE
THE MOTION FOR LEAVE TO AMEND WAS FILED,

Nunn’s only stated support for his motion below for leave to file a third amended

prior to discharge on the basis of quantum meruit.”

25 Reid, Johnson, Downes, Andrachik & Websterv. Lansberry (1994), 68 Ohio St.3d
570, 629 N.E.2d 431. Second paragraph of the syllabus.
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complaint was that there were new “facts and causes of action that must be alleged.”™® The
entire filing was only two paragraphs long and, despite the fact that Civ.R. 15(A) favors
amendment in the interest of justice, neither the rule nor Ohio case law permits filing an
amended complaint which cannot make out a prima facie case or the facts fail to support
the new claims.”

Nunn sought to add two counts to his third amended complaint which were not
contained in his original, first amended, or second amended complaints. The first,
denominated as Count Five, boiled down to an accusation of mail fraud which is scandalous
on its face would have been subject to being stricken under Civ.R. 12(F).*®

That count was nothing more than a thinly veiled way of defending Cornyn’s then-
pending counterclaim for fees by taking an offensive posture. It was certainly not an
independent claim forrelief. Cornyn later dismissed the counterclaim shortly following the
January 6, 2006 hearing on the motion for leave to amend and other things because it was
sidetracking the main claim of malpractice and the case was old and needed to be
concluded. The counterclaim was thus dismissed merely to get the case back on trf:uék.29

Beyond that, the only basis for claiming “mail fraud” in connection with the

26 Nunn’s motion (in the record before the Court of Appeals as T.d. 74), at 1.

¥ Wilmington Steel Products, Inc. v. Cleve. Elec. Illum. Co. (1991}, 60 Ohio St.3d
120, 573 N.E.2d 622. Here, this Court reversed an appellate decision which held that leave
should have been granted and reinstated the trial court’s initial decision that leave should
not be granted.

28 “Upon motion . . . or upon the court’s own initiative at any time, the court may
order stricken from any pleading any insufficient claim or defense or any redundant,
immaterial, impertinent, or scandalous matter.”

% Nunn did obtain a transcript of that hearing. If a record is ever ordered to be filed
in this Court, the relevant language appears at page 39.
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counterclaim was the notion that the bills were mailed and that they contained errors.
Nunn has consistently refused to recognize — or at least refused to admit — that the
counterclaim was based on the equitable doctrine of quantum meruit. Consequently, errors
in the bills which can be adequately demonstrated will reduce the level of recovery, if any.
Such errors do not rise to the level of creating a viable cause of action for “mail fraud,” and
the Trial Court was well within its discretion to deny the motion.

The second count Nunn sought to introduce by way of his third amended complaint
was the civil rights claim under 42 U.S.C. § 1983 which would also have been futile.

Private conduct, no matter how discriminatory or wrongful, is not actionable under
Section 1983.%° Moreover, it is well established that private attorneys are not state actors
when representing their clients in state court proceedings.®

It is possible that such a claim can be made out if a private attorney conspires with
a judge to deprive plaintiff of a constitutional right.** But, no such claim can exist against
the wholly private defendants under the facts peculiar to this case because Nunn possessed
absolutely no constitutional right to the continued occupancy of his apartment. He was a
month-to-month tenant who had refused to pay his rent for more than one month and who
failed to avail himself of his right pay the rent to the county court clerk’s office in escrow to
avoid eviction pending a decision on whatever defenses he thought he had. Neither did he

lose a constitutional right in respect of his personalty because the record would establish

3 American Mfys. Mut. Ins. Co. v. Sullivan (1999), 526 U.S. 40, 143 L. Ed.2d 130.

3 See, e.g., Catz v. Chalker (6™ Cir. 1998), 142 F.3d 279, 289 (plaintiff's wife's
attorneys were not state actors for purposes of Section 1983 claim), amended by 243 F.3d
234 (6™ Cir. 2001).

82 Kimes v. Stone (9™ Cir. 1996), 84 F.3d 1121.
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that he actually abandoned it, and, equally important, Cornyn won a judgment for him in
the underlying case for the loss of the property.

Most important of all, the Court of Appeals correctly noted that the alleged facts
Nunn believed would support the new claims were “known to him well before he sought
leave to file a third amended complaint.”?

There was no abuse of discretion under the facts of this case, and nothing Nunn has
presented even hints of being of sufficient import to justify the destruction of a trial judge’s
discretion to permit or refuse to permit amendments under the guidance of Civ.R. 15 and
established Ohio case law on the subject.

This asserted proposition also does not meet this Court’s standards for exercising its
discretion to accept the case for a merit review.

VII. RESPONSE TQ THIRD PROPOSITION OF LAW

A WITNESS ATTHE TRIAL OF A CIVIL MATTER IN WHICH THAT
WITNESS HAD PREVIOUSLY BEEN DISMISSED AS A PARTY ON
A MOTION TO DISMISS (BUT SUBJECT TO BEING BROUGHT
BACK INTO THE CASE UPON SUBSEQUENT APPEAL) IS ENTI-
TLED TOLEGALREPRESENTATION WHILETESTIFYINGUNDER
SUBPOENA, AND A SINGLE OBJECTION MADE BY THAT
WITNESS’ ATTORNEY WHICH WAS DISPOSED OF OUTSIDE THE
JURY’S HEARING AT A SIDEBAR CONFERENCE CONSTITUTED
NEITHER REVERSIBLE ERRORNOR PREJUDICETOANYOFTHE
PARTIES PARTICIPATING IN THE TRIAL.

That portion of the transcript of proceedings that Nunn did order reflects that the
only “disruption” to the jury process was when appellee Barbara Horwitz’s attorney made
an objection in open court. Once he identified himself and whom he represented, Cornyn’s

counsel suggested that it should be handled at the sidebar. That’s what Judge Winkler did.

3 See Appendix, at §§ 10-16, pp. A-7 through A-10 below
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All further proceedings in respect of that minuscule interruption by Ms. Horwitz’s counsel
occurred outside the hearing of the jury.

There are many disruptions which occur during the course of a three day trial in an
active courtroom. Perhaps the least of them is a single objection uttered by an attorney
representing a witness in the trial. While a jury may well puzzle about the content of a
sidebar conference, it is certainly not prejudicial error to Nunn to have the judge hear the
objection outside the jury’s hearing. It happens all the time, and Ms. Horwitz was entitled
to representation because she was a defendant who had been dismissed in a non-final order
which was subject to this later appeal.

Like the others, this asserted proposition also does not meet this Court’s standards
for exercising its discretion to accept the case for a merit review.

VIII. RESPONSE TO FOURTH PROPOSITION OF LAW
A TEMPORARY STAY ORDER BY RESIDENT JUDGE OF THE
COURT OF COMMON PLEAS IN A CASE PENDING IN THAT
COURT WHICH MERELY PROHIBITED A NONPARTY FROM
PRODUCING DOCUMENTS PURSUANTTO SUBPOENA UNTIL THE
VISITING JUDGE ASSIGNED TO THE CASE RULED ON THE
OPPOSING PARTY’S MOTION TO QUASH DOES NOT PREJUDICE
THE PARTY WHO ISSUED THE SUBPOENA OR DEPRIVE THAT
PARTY OF A FAIR TRIAL OR LOSS OF A CONSTITUTIONAL OR
OTHER VALUABLE AND PROTECTED RIGHT.

This is the most trivial of all of the issues Nunn has presented as being substantial
enough to warrant a merit review in this Court.

Judge Winkler was assigned to this Warren County case. Nunn had subpoenas
served on Community National Bank and Fifth Third Bank. Cornyn moved to quash those
subpoenas only three days after they were issued. On that day, Warren County Judge

Bronson signed an order for Judge Winkler which provided only that “the production of
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documents [bé] stayed until the Court can address the Motion to Quash filed April 14,
20006.”

That stay order was nothing more than a temporary order preserving the status quo
ante.® Its function was merely to permit Judge Winkler time to deal with the motion to
quash and make a reasoned decision after full briefing, ete. |

That order was not — and was never intended to be — a final order or order disposing
of any of Nunn’s rights. Indeed, Nunn was given an opportunity to make his arguments in
opposition to the motion to quash, they were fully considered by Judge Winkler, and a
substantive, dispositive decision granting the motion to quash was subsequently entered.

Therefore, the stay order about which Nunn has continued to complain in no way
prohibited him “from obtaining records and evidence vital for his case.”® The challenged
order did nothing more than permit the assigned judge time to make a reasoned decision
upon the merits of Cornyn’s motion to quash.

The absence of a specific statement in the order that Judge Winkler was unavailable
cannot help Nunn, either. He did cite a case® which noted that an administrative judge
cannot sign a valid order confirming a sheriff’s sale of foreclosed real property without
noting on the order why the assigned judge could not do so. The order in this case did not
do anything other than permit the duly assigned judge to make a substantive ruling without

harming the opponent’s rights to the privacy of his confidential banking information

3 Literally, the “state of things as it was before.”
% Nunn’s memorandum in support of jurisdiction, at 1.

3% Ameritrust Co. N.A. v. Davey (May 7, 1987), Cuyahoga App. No. 51562, 87-LW-
1343 (8™), cited at page 9 of Nunn’s memorandum in support of jurisdiction.
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guaranteed to him by the Gramm-Leach-Bliley Act of 1999.%
Therefore, Judge Bronson’s temporary stay order was a valid one, and Nunn is not
entitled to a merit review of the propriety of Judge Bronson’s temporary stay order.
IX. CROSS-APPEAL
PROPOSITION OF LAW

IN A LEGAL MALPRACTICE CASE AGAINST A PLAINTIFF’S
FORMER ATTORNEY, WHERE THE PLAINTIFF'S LAWYER-
EXPERTS CLEARLY AND INCONTROVERTIBLY LACKED THE
EXPERIENCE TO QUALIFY THEM TO GIVE OPINION TESTIMONY
WITHIN THE MEANING OF EVID.R. 702(B) AND THEIR
OPINIONS WERE UNRELIABLE WITHIN THE MEANING OF
EviD.R. 702(C), THE EXPERTS SHOULD NOT HAVE BEEN
PERMITTED TQ TESTIFY, THE MALPRACTICE CASE SHOULD
NOT HAVE SURVIVED SUMMARY JUDGMENT, AND THE CASE
SHOULD NOT HAVE BEEN PERMITTED TO GO TO THE JURY,

Expert testimony is generally required in Ohio in cases involving professional
standards of performance.3® All such experts’ opinion testimony must be based upon
reliable specialized information rather than mere hearsay, “scuttlebutt,” ete.*

The U.S. Supreme Court greatly expanded the Trial Court’s “gatekeeper” role in

guarding against the admissibility of unreliable scientific testimony in 1993.%° Six years

later, the Supreme Court expanded that role to encompass all expert testimony.” In so

% See 15 U.S.C., Subchapter I, Sec. 6801-6809, dealing with the disclosure of
nonpublic personal information.

38 Melnnis v. Hyatt Legal Clinics (1984), 10 Ohio St.3d 112, 113, 461 N.E.2d 1295;
Haas v. Bradley (Lorain Co. 2005), 2005-Ohio-4256, 11 17-18; Bloom v. Dieckmann
(Hamilton Co. 1983), 11 Ohio App.3d 202, 203-04, 464 N.E.2d 187.

3 See Evid.R. 702(C).

2 paubertv. Merrell Dow Pharmaceuticals, Inc. (1993), 509 U.S. 579,125 L. Ed.2d
469,

# gymho Tire Company, Ltd. v, Carmichael (1999), 526 U.S. 137, 143 L.Ed.2d 238.
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doing, Mr. Justice Breyer stated for the majority:

In Daubert . . . this Court focused upon the admissibility of
scientific expert testimony. It pointed out that such testimony
is admissible only if it is both relevant and reliable. And it held
that the Federal Rules of Evidence “assign to the trial judge the
task of ensuring that an expert’s testimony both rests on a
reliable foundation and is relevant to the task at hand.”. . . The
Court also discussed certain more specific factors, such as
testing, peer review, error rates, and “acceptability” in the
relevant scientific community. ., This case requires us to decide
how Daubert applies to the testimony of engineers and other
experts who are not scientists. We conclude that Daubert’s
general holding - setting forth the trial judge’s general
“gatekeeping” obligation - applies not only to tes-
timony based on “scientific” knowledge, but also to
testimony based on “technical” and “other special-
ized” knowledge.*

This Court adopted Daubert’s principles in Miller v. Bike Athletic Co.** and in Sfate
v. Nemeth.

What was at stake below was a good lawyer’s reputation and protecting juries in legal
malpractice actions from being subjected to the legal equivalent of “junk science.” Under
modern principles, trial courts have a gatekeeping function to insure that experts testifying
in legal malpractice cases are qualified in the area relevant to the actual case — not merely
lawyers — and that their testimony is not merely “subjective belief or unsupported.
speculation,”

Trial courts should endeavor to insure that expert testimony by lawyer-experts has

42 Kumho, supra, 526 U.S. at 141. Citations omitted. Emphasis added.
43 (1998), 80 Ohio St.3d 607, 687 N.E.2d 735.
44 (1998), 82 Ohio St.3d 202, 694 N.E.2d 1332.

5 See 4 Jack B, Weinstein & Margaret A. Berger, Weinsten’s Federal Evidence (Jos.
M. McLaughlin Gen. Ed., 2d Ed. 2002), §702.05 [1] [a].
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a reliable basis and those experts’ knowledge and experience in the relevant areas of
discipline, so that the testimony of such experts actually does assist the jury in assessing
matters which are beyond its lay knowledge and experience.*

In fact, the requirement for expert testimony in legal malpractice cases even extends
to such seemingly simple matters as the alleged failure to appeal.*’

Cornyn demonstrated in great detail in both his motions for summary judgment and
in limine belowthat none of Nunn’s lawyer-experts was qualified to give opinions regarding
Chris Cornyn’s handling of Nunn’s underlying case. Because the principal basis of their
incompetence arose out of their lack of experience in the handling of civil litigation, nothing
they could have said at trial three months later could alter the clear fact that summary
judgment should have been granted.

X. CONCLUSION

Nunn spent three years litigating his retaliatory eviction, bodily injury, and property
damage claims in the underlying case. He has by now spent very nearly four more years
litigating claims against his former lawyer for alleged malpractice, even though that lawyer
successfully earned him a recovery before both the Common Pleas magistrate and trial
judge. The handling of his underlying case by Chris Cornyn and Nunn'’s failure to prove

that Cornyn committed malpractice were approved by a Warren County jury and affirmed

4 Evid. R. 702(A); Kumho, supra, 526 U.S. at 149.

47 Bradley & Giardini Co. LPA v. Frambach (June 26, 1996), Lorain App. No.
95CA006220, at *4. “Even if the trial court had determined that the condition of
Frambach’s probation were unconstitutional, it does not follow a fortiori that Bradley’s
failure to raise that issue on direct appeal constituted a breach of duty or malpractice as a
matter of law. Nor is the failure to appeal those conditions an obvious breach of duty that
is within the ordinary knowledge of laymen. Expert testimony was required.”
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by the Warren County Court of Appeals.

‘This case has run its course, Nunn has received more than a full measure of justice,
and it’s time for it to end.

As to the cross-appeal, Cornyn demonstrated prior to trial that none of the lawyer-
experts retained by Nunn had sufficient experience or competence to offer opinions against
Cornyn in his handling of the underlying case and that their opinions were unreliable as a
matter of law. If any part of Nunn'’s case survives this process and receives a merit appeal,
this Court isrespectfully urged to exercise its discretion to grant a merit review of the cross-

appeal.

Respectfully submitted,
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BROGAN J

| {1[1} This matter comes before the court upon three consolrdated abpeale Flrst
| plamtrff-appetlant GaryL Nunn appeals from the trial courtsentry off nai judgment in favor—-'
of appellees ChnstOpher Cornyn Barbara Horwrtz and the Sprrng Vrllage Apartments -

- lfoilowrng a jury trlal on hls complalnt alleglng !egal malpractlce and other causes of actlon 3
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.' cross-appeals from the trral courts demsron and entry overruhng hrs motlon for summary':
R ]udgment on Nunns Iegal malpractlce clarm o | | o
{1[2} The present appeats stem from an evrctlon action Sprlng Vrllage brought
| .'_agalnst Nunn a tenant |n one of |ts apartments severa! years ago m Warren County Court
- Whrle representrng Nunn in _the evrctror_t actron, Cornyn filed a counte.rc_tarm and had the case .

. trana'ferred"to Warren County.Cornndon Pleas Court. Homntz rebresented Spring Village in

o _'-defense of the counterclarm )

{1|3} Nunn uItrmater vacated the apartment and the rnatter proceeded to trlal on -
; Spnng Vlllages clalms for back rent and late charges and on Nunns counterclarm for-- '
| _-trespass emotronal dlstress' mvasron of prrvacy, retallatory evrctron and breach of a .
‘ !andtord s dutles The case was heard by a maglstrate who awarded Nunn damages on his
counterciarm totallng $8,025. The magrstrate re_duced thls _award_ by $1,800 to account for
" unpaidrent and late charges -thathUnn_ owed Spring Vii]age. Thelnet result_ was a judonjent
in Nonn‘s favor'.for $6, 225'plos inte'rest'and costs. ‘A'ft'er' Nuhn'filed obje‘ctions'to the ruling, -
‘the trra! court conducted rts own evrdentlary hearmg, agreed with the maglstrate $ decrsron i
.and entered ]udgment accordlngly Nunn did not appear |

{14} !nstea_d! Nunn commenced the present action in February 2004, alleging that
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B Cornyn had commrtted Iegal malpractloe in hrs handllng of the: ewctlon proceedmg Nunn-.', L

later fi led fi rst and second amended complamts acldlng Honvrtz and Sprlng Vrllage as

Ny defendants and allegrng among other thlngs that they were lrable for an unlawful entry |nto. )

,hrs apartment and the removal and destructlon of hrs personal property after he vacated the E

premlses Cornyn also t“ Ied a counterclam‘r for attorney fees and expenses that Nunn-‘ o

" allegedly owed h|m

{1[5} The tnal court subsequently demed Nunn leave to ﬂle a thlrd amendedi?-"_-:‘._.'_'.:-

- oomplarnt to add olarms agamst Cornyn for brlllng fraud and agamst Cornyn Hoantz and' '

' Sprlng Vrllage under 42 U.s.C. 1983 It also sustalned a Grv R 12(B)(6) motlon flled by; -

_Horwrtz sustalned a summary Judgment mot on f|led by Sprlng Vlllage and overruled a}*;'
summary }udgment motron frled by Cornyn After Cornyn voluntarlly dlsmrssed hrs",.-'
: _ counterclarm for attorney fees the matter proceeded toa four—day Jury tnal on Nunn‘s legal_
f_malpractrce clatm The Jury returned a verdlct in Cornyns favor The trral court later :
overruled Nunns motron for attorney fees and expenses mcurred in connectron W|th Cornyn s-':_ |
voluntanly dlsmrssed counterclalm These trmely appeals followed | o -

{1]6} Nunn advances ntne assrgnments of error Il"l hls two appeals |n hrs frst' -
' assrgnment of error, he contendsthe tnal court erred in entenng summary ]udgment in favor_ -

of appellees Horwrtz and Spnng Vlllage Apartments Asrde from recrtlng the standards |

governtng summary Judgment Nunn s appellate bnef devotes one short paragraph to the o

o ments of hIS argument Therern he srmply asserts that Horthz and Spnng Vlllage allegedly ';

actlng wrthout a vahd court order, took possessron of and destroyed personal property left in

' hIS apartment

1. As.noted above, the trial court actually sustamed a Civ.R. 12(B)(6) motlon ftled by Horwrtz and entered
summary judgment in favor of Spnng Vlllage . _ : .
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c "{117}7 ;u‘po'n 'reyi'ew' we cOncIude that Nunn has not demonstrated any'error in the trlal S

- court's dlsmlssal of the clalms agamst Horwrtz or the entry of summaryjudgment in favor of
.‘ Sprmg Vlllage In sustalnmg a Civ.R, 12(B)(6) motron flled by Horwrtz the trlal court found L

) among otherthlngs that Horvvltz was immune from liability to Nunn because she was actrng‘
| in her oapacrty as counse! to Spnng Vlllage ln support the trral court crted Schoﬂer V.

| . Schol!er(1984) 10 Oth St 3d 98, whrch states that "[a]n attomey is lmmune from hablllty to_- L

- 'thlrd persons ansrng from hlS performance as an attorney in good fa|th on behalf of and wrth .

l' the knowledge of his clrent unless such third person |s in pnwty wrth the clrent or the attorney‘ '
acts mallcmusly " ld at paragraph one of the syllabus Nunn s frrst assrgnment of errorfarls .'

B evento address thetnal court‘s conclusron thatHonrwtzwas lmmune from llablllty Therefore
| he n__ecessanly has fa_lled to demonstrate err,or,_ln.the.tnal'c_ourt’s drsmlss_al_ of the clazms:'
_:Jaga.ins—_t_.herl." | 7 | | o : | o | - | |
) {18} "'With _regard to Spring \‘/illag.e, Nunn cites his oyrn 'afﬁdayitto establi_s—hgenuine: .

' :i':'i's3ues-of'material fact as to liabllity for'the'remova! and deStruction-'of his pérsonal property. .

4‘%

El

Inits Decernber 22, 2005 summary judgment rulmg, however the trial court sustalned Sprlng "
”‘Vrllage 's motron to stnke most of Nunn S affrdavrt including the portrons on whrch he rehes _
_ Nunn has not challenged that rulmg on appeal As a result his affldawt does not establ:sh a-
genume issue of matenal fact fortrlal Moreover Nunn has compietely falled to address the -
merits of the tnal cou rt‘s summary judgment ruhng The trial court noted that Spnng Vlllage_
' sought summary]udgment on clalms agalnst it for rntrmldatron trespass Invasmn ofpnvacy,
-_ conversion, and perjury The trral court then found that mtlmldatron was not a recogmzed .

~ cause of action in Ohio. It also found that Nunn s conversion clalm was barred by collateral

o estoppel and that he could not obtain damages for the destruction of hlS personal property at . . :

. the hands of Spring Vrllage employees because he had recovered such damages inthe prior
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o evrctlon actron Wrth regard to trespass and rnvasron of prrvacy, the tnal court found that' AR

e ,:5 ;_'__._ ‘ o

: Nunn had no cognrzabte clarms because he votuntanly had vacated the apartment a year : .,_'i,-

| before the aﬂeged trespass and had abandoned his personal property, whlch rema;ned in the ‘

apartment dunng thattlme and whrch he conceded was worthless The evrdence presented" | . .

. durlng the eviction proceedlng fuIIy supported these conclusrons Flnalty the tnalcourt noted_. o

_that Nunn S penury clarm stemmed from testrmony glven by Spnng Vrllage emptoyees |n the .

evrctlon actlon The tnat court observed that the 1udge hearrng the e\nctlon case had found :‘-.' - '

some of the testrmony not credrble and accordmgly, had ruled in. favor of Nunn Therefore.- '

. the trial court found no damages flowmg from the alteged per_[ury

{1]9} On appeal Nunn addresses none of the foregomg t"ndrngs by the tnal court

. The only substantlve argument in h|s t" rst assrgnment of error. rs an assertlon that “the] ‘

'Appellees took possessron of and destroyed all of appeltant‘s property wrthout a valrd court .

order.” ThIS conclusory argument does not address any of the grounds for summary _

" Judgment relred on by the tnal court Therefore Nunn has tar!ed to demonstrate any error |n

| -"the tnal court's summary Judgment ruhng The t" rst assrgnment of error is: overruled

{1[10} In hrs second assrgnment of error, Nunn asserts that the trlal court erred in .

'overrullng hlS motron for teave to file a thlrd amended comptamt As noted above the
"proposed thrrd amended ccmplalnt sought to add two ctarms The t" rst appears to have been _.
a clarm agalnst Cornyn for fraucluient blllrng in the evrct:on action The second was a clalm .
agarnst Cornyn Horw;tz and Sprrng Vlllage alteg:ng Irabrllty under 42 u. S C.. 1983

{1[11}, In"support of his _motro_n. for leave to file t_he thlrd amended complarnt, Nunn o

" asserted that he had “compléted extensive discovery in [the] case giving rise to additional

2. The precise nature of this.claim is difficult to discern. It includes allegations that are’ not focused on one
" particular cause of action. For example, itincludes assertions of extortion, mail fraud, breach of fiduciary duty, legal
malpractice, retaliation, bad faith, and perjury. Based on our reading of the claim, however itprimarily appears to

seek damages forfraudulent biling. L ,
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-s-__.'"

’facts and causes of actlon that must be alleged " The trial court prov:ded the followmg g

- explanatzon for overruhng the motjon:

{1112} "In this mstance Plalntiff proposes to f|Ie a fourth lteration of his Complalnt | ‘

| The case had been pendmg nearly a year at the time Pla:nt:ff sought leave to fi |e his thlrd_

amended complamt and at the present tlme the case has been pendlng nearly two years. It _

N appears that extenswe dlscovery has taken place based upon cla|ms brought in Plalntlff's.. -

: second amended complalnt The further delay of proceedmgs that w1ll necessanly follow the' o

' add|t|on of new clarms at '[hlS pornt is unleStlerd in hght of the fact thtS would be Plalnt:ff's E

fourth complamt The mot:on lS denled " 7 7
{1]13} On appeal Nunn pomts out the hberal amendment pollcy under CIV R 15 and '.
-. stresses that delay ltself generally is msufflcrent to 1ust|fy denylng Ieave to amend Havmg:
rev1ewed the record and the trial court's rulmg, however we fmd no abuse of dlscretlon in the
: demal of leave to f le a thlrd amended complalnt | o |
{1[14} In hrs January 10 2005 motlon for leave to amend Nunn asserted that _
extenswe dlscovery had uncovered addmonat facts warrantlng the flllng of yet another_ _
| icomptamt Thrs d:scovery tncluded the taking of Cornyn s deposrtlon on November 29, 2004 .
But the fraudulent blllmg allegatlons in the third amended complalnt were known— to Nunn;
much earller than his January 2005 motlon or the taklng of Comyn's deposmon in November '
2004. lndeed ina May 12, 2004 response to Cornyn 5 counterclalm for attorney fees and
' costs Nunn alleged as a defense that Cornyn had "fabrlcated a clalm of enhtlement to a 3
_7 fee." Nunn also asserted t_hat "the actions of _Defenda.nt Cornyn in clalmlng the fee he clarms :
" in his 'C_ounterclaim'rise to the level of f'raud in that Defendant Cornyn Knows that he is not-
lentit!ed to the amount claimed by.. any contract terms and has intentionally and Wrongfully".

. aftempted to extract that amount from Plaintiff without legal basis." Additionally, Nunn
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R contended that Cornyn had “mtentronally mlsrepresented the work he performed" and had-,' S

come forward to cla|m afee an effortto rntlmldate Plamtlff mto dtsmlssmg hlS ongrnal Iawsmt L

ek Flnally, Nunn alleged that Cornyn was "attemptlng to collect money from Plalnnff under

|1Iegal pretense and through fraudulent misrepresentatron of the facts Notably Nunn made'- o

o these allegatrons jUSt one month after fllmg hrs second amended complarnt in Aprll 2004

{1]15} ereW|se the allegatlons found in Nunn s 42 U S C 1983 cla|m Were known to' ,

7 h|m long before he sought Ieave to frle a thll‘d amended complarnt The essence of the clalm":.:- o |

- was that Cornyn Honmtz and Sprmg Vrllage had depnved Nunn of hlS due process and S

property nghts by removmg and destroylng hrs personal property after he vacated hIS_

apartment We note however that the removal and destructron of Nunn s personal property' R

B occurred dunng the evrctlon proceedmg and Iong before he commenced the present actlon L

Moreover in an earher vers|on of hls complarnt Nunn alleged that Cornyn Horwitz and'

: Sprlng Vlllage were responsrble for the unlawful entry lnto h|s apartment and the removal and o

| . :destructron of hrs property Therefore the facts supportmg Nunn s clarm under 42 U S C '
' 1983 were known to h|m well before he sought leave. to frle a thlrd amended cemplalnt
{1]16} ln short Nunn plamly knew of Cornyn S alleged fraudulent bllllng around the:
| tlme he filed his’ second amended complalnt |n Aprll 2004 At thattlme he also knew of the |
factual allegatrons needed to support a clalm under 42 U.S.C. 1983 -Nunn drd not seek to :
flle a thlrd amended complarnt however untrl January. 2005 By then Cornyn already had |
-' - been deposed for six hours and as the tr|a| court and Nunn agreed extensrve dlscovery had
‘ltaken place. In !rght of thes_e fact_s-. we c_annot say the trial court abused_ ‘rts dlscretron in
'den'ying‘. Nunnfs rnotion for leave to' file a fourth version of his complaint. Although delay 3
alone generally will not justify denying leave to'amend,-l\tunn previously had amended h'is

| orl.ginal complaint two times. Moreover, denial of the motion was justified based on the fact




‘;8-__

.that substantral drscovery a!ready had occurred the fact that Nunn could have asserted hIS S

o clarms earlrer and the fact that allowmg the amendment likely would have necessﬂated
" ‘addltlonat d|scovery and motlon practlce thereby . resultrng in actual prejudrce to the;-
: defendants Schwerzerv Rrversrde Methodrst Hosp (1996) 108 OhIO App 3d 539 546 .
| The second assngnment of error is overruled
{1]17} In hrs th|rd assrgnment of error, Nunn argues that the tnal court erred |n:
R overrulrng hIS post—trral motron forattorney fees and expenses under R C 2323 51 and CIV R o
j‘1 . Thas assrgnment of eror, concerns Nunns attempt to recover attorney fees andr
o expenses mcurred ln defendrng agalnst Comyns counterclarm whlch ultlmately was "

. votuntarlly dlsmlssed Nunn argues that sanctlons were approprrate under ertherthe statute'

'_ orthe rule because Cornyn S countercta|m was frrvolous and was t" Ied merely for purposes of :_ﬂ -

', h‘arassmentﬁ ‘

{'[]18} Upon revnew we flnd no errorrn the trial court's refusal to award Nunn attorney -

fees and expenses under RC. 2323 51or Crv R 11 The record reflects that Cornyn |n|t|a|Iy .

| frled a counterclarm agalnst Nunn to recover attorney fees owed to him for hIS representation’ .
r‘wof Nunn in the underlyrng evrctron action, Although Nunn asserted that no  valid fee contract:
| .exrsted 'Cornyn sought compensatron on the basis of quantum meruit, Cornyn crted Fox & :
Assoc Co, LP.A. v. Purdon (‘1989) 44 ‘Ohio St.3d 69, for the proposltion that "[w]hen an_
attorney is drscharged by a client wrth or thhout jUSt cause, and whether the contract

between the attorney and cllent is express or 1mp||ed the attorney is entitled to recover the :

reasonable value of services rendered the client pnor to dlscharge on the basrs of quantum B

'merurt." Id. at syltabus. n light of the fact that Cornyn obtained a largely successful outCOrne"
for Nunn in the eviction action and also prevailed against Nunn in the malpractice action,
: COrnyn asserts on appeal that he plainly provided'a valuable service for Nunn and that, at a
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' mrnrmum he was entrtled to compensatron on the basrs of quantum meru1t Although Cornyn."..' o

. dlsmrssed his counterclarm pnor to trrat he rnformed the trrat court betow that he drd 50 not

' because the countercla:m was menttess but because he wanted to facrlltate bnnglng the

Irtlgatlon to a close Based on our rewew of the record we betleve the trral court reasonably' o

a could have concluded that the counterclalm was not fnvolous and that no sanctrons were-;"

- warranted under R. C 2323 51 or Crv R 11 Nunn s, thlrd assrgnment of error |s overruled -

{1]1 9} In hrs fourth asmgnment of error Nunn clalms the trral court erred in showrngi' o

! 'rblas and prejudrce agarnst hrm In support he crtes an mcrdent when the trrat court-A
. addressed the jury after it returned |ts verdrct and stated [F]or what lt's WOrth to you the_ _'
'court belreves you rendered a substantral justrce in thrs case Assumrng, arguendo that it
" were |mpr0per forthe trral courtto make thrs remark Nunn does not even attempt to explarn-'_ -

y how it prejudrced h|m glven that |t occurred afterthe Jury returned |ts verdrct

{1[20} Nunn atso crtes other unspecrf‘ ed "beltrgerent" conduct by the trral court and R

problematrc behavror" mcludmg mterruptrons and crrttcrsms of Pla:ntlff's wrtnesses[ ]" |

Unfortunately, he has farled to address these atleged tnstances of bras and prejudlce wrthﬁ e

_ any specrfrcrty or to 1ndrcate where in the record they are found We note too that Nunn has_"' .

“provrded us with Very htt!e of his trlal transcrlpt makmg tt rmpossrble to determlne whether .
-'any' real.bras and pFEJUdIQe exrsted and,;rf S0, ’_whethe_r it.deprlved--hrm .of a falr tnal,_
‘Accordin.gly', we overrule the fourth' assignment of error. ) | |

1]21} tn his flfth assrgnment of efrror, Nunn mamtalns that the jurys verdlct on hls“ '
[egal malpract;ce clarm is’ agamst the manrfest welght of the e\ndence He: argues that the .'
evrdence clearly supported a finding of legal malpractice and resul.tlng damages; ‘We note,
. however, that Nun ci_tes no specific evidence to support lt.his claim. He simply reci‘tes_ the

‘legal standards for a;ma_nifest-weight challenge and asserts that the jury's verdict is against “
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_. the we:ght of the evrdence ' |

{1[22} In any event Nunn has falled to provrde us with a suff c:ent record to conduct a

) mamfest-we|ght review. " "[W]hen an appe!lant clalrns that the tr|al court's judgment was - -

2 agalnst the welght of the evrdence orunsupported by the evrdence appetlantmustrnc]ude in
the record all portlons of the proceedmgs dunng WhICh such evrdence may have been

" . presented " Bunneﬂ E!ectnc fnc V. Amenwash Warren App No. CA2004 01 009 2005—'

_ _Ohlo—2502 1]8 The transcrlpts Nunn has provrded contaln almost none of the testrmony o

from hrs four—day Jury tnal Wlthout the abrhty to revlew the testrmony presented at Nunn's

tr!al we must presume the valrdrty of the ]urys verdlct fd at 1]9 The fifth asagnment of -
- error is overruted | | L b
{1[23} In hrs srxth asmgnment of error Nunn contends the tnal court erred in awardrn-g;
Cornyn $713. 10 on a counterclarm that had been drsmrssed Thls argument stems from a
-post tnal motlon Nunn frled seekmg the release of certarn funds hetd on deposrt by the clerk. .
-, of court The money had been pa:d on- behalf of Sprlng Vrllage to satlsfy the judgment in. .
favorof Nunn ,pl,us l_nterest and costs in the underiyrng ev:ctron actlon. l_n response to Nunn s
: imotion,- Cornyn asserted t_ha't_.'_he was entitted to $71 3.10 of the funds.'a_s.h'e "had paid for_:,'
.- | depositions Which vvere recove:rable as-costs in the Underlying action hecause they h"ad been -
| 'ﬁled and became part of the ev:dence at the bench tr:als in [the evrctlon] case." The record
contams an affdawt from Cornyn supportmg his claim. Nunn responded that Cornyn s prior
, voluntary drsmtssat of hss counterclalm_for attorney fees and co_sts precluded recovery ofthe
money. | The tri'al court nevertheless found that Co{rnyn was owed $713.10 and avvarded that

‘portlon of the funds to him wrth the remamder bemg released to Nunn

{1[24} Upon review, we fi nd no error in the tnal court's decision to award Cornyn . -

- $713.10 as .re|mbursernent for deposition expenses he had incurred. Nunn s only argument
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on a'ppeal is that Gomyn torfeited any‘ri'ght 'to the mone'y-when he dlsmissed 'hls count‘e'rclaim. It

T

tor unpa:d attorney fees and expenses We drsagree Although Comyn dlsmrssed hrs format S

| counterclarm he also plalnly requested in response to Nunn $ motron for release of the :

funds that he be awarded h|s out—of—pocket expenses of $713 10 Nowhere in hrs srxth"' o

L assrgnment of error does Nunn argue that Cornyn was not owed the money, and we fnd no,-f"' L -‘

' error in the trlal court awardrng |t to hrm The srxth assrgnment of error rs overruled

{1[25} In his seventh assrgnment of error Nunn asserts that the trral court erred ln;{"

‘ farllng fo assure the avallablllty ofa fuII trial transcrrpt |n support Nunn has provrded us wrth.‘ |
“an affrdavrt in which he avers that he actually requested but could not obtarn "a full and; _'

: complete copy of parts of the transcrrpt " (Emphasrs added ) Correspondence attached to

e the affrdavrt reveals that what Nunn farled to obtarn from the court reporterwere portrons of

" the trral transcnpt contamlng Jokes the judge atlegedly told durrng trlal Even |f the jokes were' ‘

-. told however Nunns rnabrlrty to obtarn a transcnpt excerpt contarnlng them does not‘.‘-" s

,..r.constltute grounds for reversat partrcularly where he fa|led to utrlrze App R 9(0) whrch
provrdes a remedy_when a transcr_rpt-rs unavarlable. -The sev.enth assrg__nment of error-rs.
.' overruled.. | | e | | o -
{1126} In his Ieighthassignm‘ent of error 'lNunn afrgues that the trial’icourt'erred in -
: -permrtting a Judge who was not assrgned to the case to frle an order staylng the productron of:- ‘

j documents This argument mvolves subpoenas Nunn flled to obtain Comyn s bank records .‘ _
-Cornyn moved to quash the subpoenas three days !ater That same day, Judge Neat '
Bronson filed an entry staying the productron of documents pendmg resoluhon of the motron |
to quash the subpoenas The judge assrgned to the case however was Judge Ralph -
- Wlnkle_r._ |
{127} Approximately three weeks after the stay,. JudgeWinkler filed a decision and _
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- entry dlssolvmg the stay and sustalnrng Comyns motlon to quash Judge Wlnkler .' g
E isubsequently explalned dunng a September 27, 2006 heanng that Judge Bronson had _

: 3|gned the stay entry for hlm as a "favor“ because he was not ayarlable to do so. Even

B _assummg, arguendo that Judge Bronson should not have granted a temporary stay, we see'

no prejud:ce fo. Nunn and certamly no. reversrble error; glven that Judge Wlnkler '_- )

g - subsequently d|ssolved the stay and quashed the subpoenas The elghth assrgnment of'* L

- _er_ror IS overruled

{1128} In hrs nmth assrgnment of error, Nunn ctalms the tnat court erred in permlttmg

an. attorney not of record to disrupt hls tnal and m falllng to declare a mrstrlal Thrs ' _

| .f assrgnment of error concerns remarks made by Honmtzs attorney, Dernck Screnton durlng'

'rher cross exammaﬂon Screnton who was not counsel of record in the case, mterrupted the:
.‘-cross exammatlon by saylng, “Excuse me your honor " He then rdentnfled hlmself as '
Horwrtzs attorney The tnal court tmmedlately proceeded to a srde bar dunng Wthh: -

. _-_Screnton objected to the relevance of the questrons Horvntz was berng asked The tnal court o

dld not drrectly rule on the objectton but d|d express doubt about the relevance of the llne of‘ o

' lrnqurry The srdebarthen ended and Cross examlnatlon resumed The followrng day, Nunn s :

7: . attorney unsuccessfully moved tor a mrstnal
{1‘(29} Upon revrew we find no ment rn.Nunns argument that the drsruptlon by -
_ _Screnton resulted in sutﬂcrent prejudlce to requwe a mlstnal Screnton S|mply sard “Exouse '
“me, your honor " and rdentn‘led hrmself in open court Although those actlons resulted in a-
| sho_rt srde bar, we see not_hmg p_artrcularly prejudrcralabo_ut the mcrdent._ The tnal court did -
| not abus‘e itsrldlscr‘etion in denying the motion for a mistrial. The ninth‘ assignment of error is :
-oVerruled. - | ' - | |
{1]3_0} n his sole assighment of error on cross-appeal, Cornyn contends the tn"al court
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o erred in overrulmg hrs rnotlon forsummaryjudgment on Nunns Iegal matpractrce cIarm rn L

_support Cornyn argLIes that Nunn Iaoked sutf:crent experttest:mony to allow the ma!praotloe.' A '::'

- clalm to go to tnal We note, however thatthe ;ury returned a complete defense verdict and o

_ _we have found no reversrble error wrth reepect to the tnat court‘s entry of t" naI Judgment |n‘t' e

L Cornyns favor Therefore regardless of whether the tnal court should have entered._ L e

o summary Judgment in Cornyn s favor prlor to tnal we overrule hrs assrgnment of error as'- .

' _'moot
{1131} Havrng overru!ed all assrgnments of error we hereby afF rm the }udgmentofthe -

Warren County Common Pieas Court

- WO'L,FF,-J._', and FAN, J., coneur.

(Brogan J., Wolff J and Farn J of the Second D:stnct Court of Appeals srttzng by ;o o

; ‘-'-assrgnment of the Chref Just:ce of Ohro pursuant to Sectlon 5[A][3] Artlcle IV, of the Ohro._ _ _
‘Constrtutlon) _ ) . e _ Ta
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