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1. Now comes Appellant Nawaz Ahmed, and moves this Court for an order

vacating/Recalling/Rescinding its order of 03/02/2005, the order which

was made in lack of Subject-Matter and/or Patent and unambiguous Juris-

diction and requests this honrable Court to show its "Jurisdictio" to

create,adopt or make a'"Remedial Law" about raising "claims of ineffective-

asistance-of-Appellate-Counsel" via its local Rule making Jurisdiction,

and then decide upon such claims under "Collatral-PostConviction" Juris-

diction. When only Jurisdiction provided to this Honorable Court by the

OH Constitution Article IV(2)(B)(2)(c) and ORC 2953.02 is an Appellate

Jurisdiction over the case in which death sentence has been imposed

after January 1, 1995. The collatral Postconviction Appellate Jurisdiction

is limited to claims filed under ORC 2953.21-23(B) which does not grant

any kind of Jurisdiction claimed under S.Ct.Prac.Rule 11(6),Whict+a1sot4nf-
4ds wi4k oRCI•11 f+6Gr,..t. censhrueAiov, a,^%A aPP^c.o.#iw%to Pravia^ JusFicr..

2. The matters of lack of Jurisdiction can be raised at any time and

S.Ct.Prac.Rule 11(6) proceeding can be used to challange the Jurisdiction

of this Honorable Court in creating a remedial law via its Rule making

.and then exercising Jurisdiction over a subject-matter otherwise not

divorced from Direct Appeal i.e. Claims of ineffective-Appellate-Counsel,

but wrongl)i pretending to act in collatral jurisdiction under Rule 11(6).
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3. S.Ct.Prac.Rule 11(6) like all other Rules are "Local Rules of Practice"
"t uncLz.y

before the OH Supreme Court adopted under ORC 2503.36 and(any provision

of QConstitution. This statute do not grant any collatral Jurisdiction

to adopt 'remedial law' outside the original Appellate Jurisdiction of

Art.IV(2)(B)(2). Hence, Rule 11(6) is continuation of "Direct Review"

and part of Direct-Appeal and do not provide any collatral-Jurisdiction

outside the "Appellate Jurisdiction". Wherefore, Appellants have Consti-

tutional Rights to selected private counsels, counsels selected under

Vienna Convention Article 36(1),(2) as interpreted by International

Court of Justice or appointed counsels for indigents.

"Statutory limitations on Appellate Jurisdiction of Courts,including
Supreme Court, can not be waived and may be raised sue sponte.ORC
2505.03; 2953.02; OHConst.Article I(16),IV; State ex rel. Scruggg-v.
Sadler, 776 N.E.2d 10:,;97 Ohio St.3d 78 (Ohio 2002).

4. This Appellant was denied his liberty interest to use his own funds

-ed
to employ selected counsels,so^request/ court to appoint counsels to file

Reopening Application on 8/27/04, two days after his direct appeal•,hm been

denied. He aliso moved for Reconsideration on 9/2/04 thus tolling the q'e-t4

Judgment under S.Ct.Prac.Rule 11(2),(4) and U.S. Supreme Ct.Rule 13.3,
F-t,yo.i S+v.#es 28 U•S.C1257 on
Court appointed counsels on 9/21/04 but notified the appointment/9/24/04.

Court Rulek ott Reconsideration on 10/27/04. Appellant filed a Motion

for Supplementary'. briefing on 4/14/2005 which was denied on 05/03/2005,

thus concluding the Ohio part of "Direct Review". Appellant filed for a

Writ of Certiorari on 1/21/2005 which was denied on 6/13/2005, thus

concluding the "Direct review" and making the Trial Court Judgment as a

"Final Judgment". SeejIn Re Pine, 66 Cal.App.3d 593 (1977,3rd Dist))

Unitedjates v. Healy (1964), 376 U.S. 75; Hibbs v. Winn,(2004),542 US 88;

Contrary to these laws, this court wrongly held that an Application For

Reopening filed on 12/21/2004 was "untimely", when the same court held:
"Reopening begings after direct review (appeal of right) is ended".

Morgan v. Eads, 104 Ohio St.3d 142 ( Ohio Ncov.22,2004)#Id.at P 18-19;
Is econsidêration:not part of .^peal? Is Review by Cert. not Appeal ?
An obvious conflict with R.11(6)(*. 2



GOOD CAUSE FOR FILIi40 TiiIS APPLIC ATIO:It is cruelly unfair to bind

defendant to court's or Lawyer's or ODRC officials errors.
In addition to the above stated reasons to challange Jurisdiction

in ruling upon previous Application on 3/02/05 when Direct Appeal Review

had not yet ended. See P7organ,Supra P-18-19. All legal papers and proper-

ty was removed and taken away by t4ANCI administration due to impending

move of deathrow to OSP, Ahmed was denied access to this Amended Applica-

tion due to state actions. Very recenty legal papers has been returned.

Applicant requests that it will be miscarriage of justice if this Appli-

cation is not acceptec: and grantPd, as 'genuine issues' are raised.

PROPOSITION OF LAW NO. I

MR. AHMED WAS DENIED HIS RIGHT TO COUNSEL OF HIS CHOICE.AND USE CF 0(:'.1

FUNDS TO PLAN,EXECUTE OWN DEFENSE FREE OF ANY STATE INTERFERENCE.

The trial court deprived Mr. Ahmed of his Constitutional right to self-representation.
No Court Rule or Satatute or Constitution authorises Court about non-indi-

Linton v. Perini, 656 F.2d 207, 208 (6th Cir. 1981) ( citing Powell v. Alabama, 287 U.S.

45, 53 ( 1932)). Faretta v. California, 422 U.S . 806, 819-820 (1975 ). Fuller v. Oregon,417
US 40(1974). cf James v. Strange, 407 U.S.128 ( 1972).ORC 2935.20;

The trial court also actively engaged_in conduct to frustrate, Mr. Ahmed's efforts to retain

counsel of his choosing. Faretta v. California, 422 U.S. 806, 819-820 (1975).
No Statute authorises trial Court to take away control of private funds.

This deprived Mr. Ahmed his Fifth, Sixth, Eighth, Ninth, and Fourteenth Amendments

rights to a fair trial, due process, and a fair and reliable sentencing proceeding.
Section 120.01 seq and ORC 2941.51 do not provide any pre-trial recovery.

PROPOSITION OF LAW NO. 2

MR. AHMED WAS DENIED HIS CONSTITUTIONAL AND STATUTORY RIGHT TO A
SPEEDY TRIAL.
Se;. P,hw^di P,^{ dovit witk.dswwc k^ Qravivxy ful( Defw deni v'ap es+ ka^ e at r^2YCe a d ^'nqw':

Mr. Ahmed regularly objected to any continuance of his trial and demanded his right to a

speedy trial. Contrary to Mr. Ahmed's wishes, the trial court, counsel, and the State repeatedly

continued the proceedings. In evaluating whether a constitutional right to a speedy trial has

been denied, the Supreme Court has identified four factors that must be considered:

the length of the delay, the reason for the delay, the assertion of the right by the

accused, and any prejudice accruing to the accused. Barker v. Wingo, 407 U.S. 514,

530 (1972). See also, Doggett v. United States, 505 U.S. 647, 651 (1992). None of

these individual factors is determinative of whether the state violated the defendant's
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constitutional right to a speedy trial^lnstead, the courts must consider the four factors

collectively. Barker, at 533. This deprived Mr. Ahmed his Fifth, Sixth, Eighth, Ninth, and

Fourteenth Amendments rights to a fair trial, due process, and a fair and reliable sentencing

n

proceeding. cJ)rei^Clo,rs ^^.l1 iu,^ ^ C ^ ^ . e ( CLrs
re^air^^^-i : • y Sc^. R a.,.,^1

(^
as ^'y C^RC tzo-lgt;b) AY^c{ Grtm• R-4y a

('y^-UQGi. ViL^ 'Y I^ 'f 4'Sl' `• 1 ^7 v p T̂'^

1$^ f1le Sl,^.^;)'rsStcrv^ ^^: ("-iky 7a1 ^^Ll PROPOSITION OF LAW NO. 3

THE FAILURE TO ALLOW MR. AHMED TO REPRESENT HIMSELF AT TRIAL
VIOLATED HIS SIXTH AND FOURTEENTH AMENDMENT RIGHTS.

Throughout pre-trial proceedings Mr. Ahnied attempted to waive his right to counsel and

sought to invoke his right to proceed pro se during the trial phase of his capital case. Tr. 8-18

(January 2, 2001). The trial court refused to permit or accept Ahmed's waiver without any

inquiry. Tr. 18. The refusal to grant Mr. Ahmed his absolute constitutional right to self-

representation.violated Mr. Ahmed's Sixth and Fourteenth Amendment rights and rendered the

subsequent trial constitutionally invalid. Faretta v. California, 422 U.S. 806, 819-820 (1975).

This deprived Mr. Ahmed his Fifth, Sixth, Eighth, Ninth, and Fourteenth Amendments rights to a

fair trial, due process, and a fair and reliable sentencing proceeding.

PROPOSITION OF LAW NO. 4

THE JUDGE PRESIDING OVER MR. AHMED'S TRIAL WAS BIASED AGAINST MR.
AHMED.

One of the fundamental tenets of our criminal justice system is the right to be tried before

a fair and impartial tribunal. In re Murchison, 349 U.S. 133 (1955). This right was denied Mr.

Ahmed. It is apparent from the entire record that Judge Sargus developed a personal animosity

towards Mr. Ahmed. "Due process implies a tribunal both impartial and mentally competent to

afford a hearing." Jordan v. Massachusetts, 225 U.S. 167, 176 (1912). The judge's activities
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and her totally false affidavit to Chief Justice denying she wqs a witness
and her failuer to disclose on record that she was a defendant in the
Federal Civil Suit alongwith Trial counsels and Disciplinary complaint,

created an "intolerable appearance of unfairness" denying Mr. Ahmed due process and a fair trial.
United States v. Meyer, 149 U.S.App.D.C. 212,462 F.2d 827;

As the judge was the ultimate sentencer in this matter, her actions must be scrutinized under the
Vasquez v. Hillery,474 US 254; Johnson v.Missippi,403 U.S.212; and the

highest standards. Bracy v. Schomig, 286 F.3d 406, 412 (7th Cir. 2002). This deprived Mr.

Ahmed his Fifth, Sixth, Eighth, Ninth, and Fourteenth Amendments rights to a fair trial, due

process, and a fair and reliable sentencing proceeding.

PROPOSITION OF LAW NO. 5

MR. AHMED WAS DENIED HIS RIGHT TO A PUBLIC TRIAL.
F 4Y *,iz. -f --r r sE 3 c^Ctc^.:s '-rr a-1 t^rzs yzdn ^ed to-. tVar^ d¢. ^re, «t U^ ve-r>i^j C^^ pus; c los y c u'L^ l^^ b^^,

The trial court improperly closed various court proceedings to the public. The Sixth

Amendment to the Constitution guarantees every criminal defendant a public trial. In re Oliver,

333 U.S. 257, 273 (1984); Waller v. Georgia, 467 U.S. 39 ( 1984); Press Enterprise Co. v.

Superior Court of California, 464 U.S. 501 ( 1984). The denial of a public trial mandates reversal

of this matter and an order for a new, public, trial. This deprived Mr. Ahmed his Fifth, Sixth,

Eighth, Ninth, and Fourteenth Amendments rights to a fair trial, due process, and a fair and

reliable sentencingproceeding. Jat'
7w^cj

c^ v^s^ls . PROPOSITION OF LAW NO. 6

MR. AHMED WAS DENIED HIS RIGHT TOCONFRONT WITNESSES AND DENIED DUB
PROCESS IN THE USE OF HEARSAY EVIDENCE.

The admission of hearsay documents through the testimony of Terry Yockey deprived

Mr. Ahmed of his right to confront witnesses, Crawford v. Washington, 541 U.S. 36 (2004), due

v. Roberts, 448 U.S. 56 (1980). Terry Yockey testified about aOhioprocess and a fair trial. 1
Ltv^.y10t d,SC.t.VgKeq, ck l.^XIS Y\f^``. GYERt(-A ll.^ t^ip,yi.tt..}ivtiL^ t^VSStViN3S O-C4IVi

record(allegedly created by MCI Worldcom tracking the ID badge issued to Mr. Ahmed. Ms.
tv7vsv cliscLa>^l (Aul uv d.iscwe-rA ;'f elcis'c^`l

Yockey was not qualified to validate thiskecord as a business record and therefore the record^vas

ia^udwussik^ Vve^^rsay.^7D 13«<^^rz ^k5tbi ^s c^a^eS i^ ^^^73 han^s't{ii^^ as

9' l3 ^ 9/16 qPrcC 9Jlq o9^ Se^ S[a^e ^l^i^t^ Na 6^{. ^uf s^P ^,e

YE^t1'n u^-.^C^-kYi^i, Wi7>Yan'!J ^iSTrv5q vn" 7te,
J Cx•Z)

Sh e^^^uud r1,,- , ze^-c ^ ovv
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inadrressibleiiear-say. St. Paul Fire & Marine Ins. Co., Ohio Fast Freight, 8 Ohio App.3d 155
n^c1 PLc,.1er1 r'vi,t^^ ^,L

(1982). The admissibility of hearsay testimony^is an issue of constitutional dimension. See also

Ohio v. Roberts, 448 U.S. 56, 66 (1980); Sherley v. Seabold, 929 F.2d 272 (6th Cir. 1991);

Carter v. Sowders, 5 F.3d 975 (6th Cir. 1993). This deprived Mr. Ahmed his Fifth, Sixth, Eighth,

Ninth, and Fourteenth Amendments rights to a fair trialydue pr.tocess,^and afairand reliable 4-1e cwe..

t6^w Y ^
op A tazs -t'tiLA 1kat rve y^j^zal ^>c^ZD ^ drtes ttta^es

sentencing proceeding.
WcS eh ^+v{^^o-zl by NLCIt av^lccv ^r u•U. Not 3? urfj Daf t-c d^ •e 41.s `^t ch'fe. Pct r_ x Qi sec ircr

c dvavs ^ists vt: ^c< PROPOSITI NOFDLAWNO 7P^t o
hs ^Lt^^ se,•^^ vc^erexist^.d_

MR. AHMED'S RIGHTS AGAINST UNREASONABLE SEARCHES ALID.SEI^.URESWAS
VIOLATED WHEN THE GOVERNMENT SEARCHED THE HOME WITHOUT A
WARRANT.

At no time to the Government ever obtain a warrant to enter and search the home/crime

scene. Searches without a warrant are per se unreasonable. Katz v. United States, 389 U.S.

347 (1967)..MapP V• Okt^),,367 L! S. l^^3 , 81 S C7 8// ^7^6/^; kirK vLeuisict.r%a,
^a35 /*Z2y.^Z^$^ 2dZ^Z • oRC21a6•{S < a ts tlhw^ilS^liri3ttt^ l vc , FY ye F lhcuse

'S t c^_..u± re,#cu^'a•. rc..d la.nse :ua en Rrv :^ r^....e.. S:^ uAsc Srt Y^:SSkyu¢yt J t OtSPP-3c^ ^3+^ ^1984^.

There is no crime scene exception to the warrant requiremen^. Muncey v.

Arizona, 437 U.S. 385 (1978); Flippo v. West Virginia, 528 U.S. 11 (1999). The failure

to obtain a warrant for these searches mandates suppression of all the evidence

obtained. Muncey, Flippo. This requires the suppression of all evidence obtained from the

home as the fruits of an illegal search. This deprived Mr. Ahmed his Fourth, Ffth, Sixth, Eighth,

Ninth, and Fo urteenth Amendments rights to a fair trial, due process, and a fair and reliable
doAjLe,^qN LL:e°,wchAO5i ^carG^n LL'..A

sentencing proceeding. Ahmed had full legal rights totlivetin the marital house,
as he had the lease and he paid advance deposit and also under ORC 2106.15;

PROPOSITION OF LAW NO. 8

PROSECUTORIAL MISCONDUCT DENIED MR. AHMED HIS RIGHT TO A FAIR TRIAL.

Prosecutor illicited evidence of 'voluntary manslaughter' from State

witnesses, but conspired with Judge to deny defense Jury instruction

with voluntary manslaughter as lesser included offense, aitd to argue so.
6



f'ra vC<.
mavs6uej f.{"en0

The prosecutor argued that the crime was an "honor killing." Tr. 831^-There is absolutely
cfknrilln.^ ('aiv.-.4-ivy^l"a V::^uU^o.7 f r„e^,,,su^ti.^d.,i:e 3 .

no evidence to support the prosecutor's argument^Arguing purported facts that are not in

evidence is improper. United States v. Leon, 534 F.2d 667, 679 (6th Cir. 1976):

During the mitigation phase of the trial, the prosecutor argued that the jury must impose a

specific "pound" on the mitigating and aggravating factors. Tr. 176 (Mitigation). The prosecutor

also argued non-statutory aggravating factor of the manner of d-c-a2h. Tr. 176-180. Consideration

of a non-statutory aggravating circumstance renders the sentence invalid. Barclay v. Florida, 463

U.S. 939 (1983); State v. Johnson, 24 Ohio St.3d 87 (1986).

Ahmed.
The prosecutors' misconduct deprived Mr.44elffI4^-s his right to a fair trial and sentencing

proceeding. Berger v. United States, 295 U.S. 78, 88 (1935). This deprived Mr. Ahmed his Fifth,

Sixth, Eighth, Ninth, and Fourteenth Amendments rights to a fair trial, due process, and a fair

and reliable sentencing proceeding.

PROPOSITION OF LAW NO. 9

MR. AHMED WAS DENIED THE EFFECTIVE ASSISTANCE OF COUNSEL AT TRIAL.
Ah4v,e-1's

Trial counsel committed numerous eaQmduring Mr.^zlrHe's-trial. These errors were
Ahrv.eA IMA w,ocL

professionally_ unreasonable and prejudice Mr. 14'hite and deprived Mr. Ma-liie of his

constitutional right to counsel. Strickland v. Washington, 466 U.S. 668 (1984).

Counsels' erred by failing to:

1. object to any of the errors raised in Propositions of Law No. 1, 2, 3, 4, 5, 6, 7, and 8, q,1o, it, 12.^13,14
infra; Qnct -kcse e-rratis ti2isoA ar, pi Ycct APPeal. cc Ck past . cc nvrc{iaw P00;,^. ,

2. adequately and properly investigate and prepare for the culpability phase of the case;

3. adequately and properly investigate and prepare for the mitigation phase of the case;

7



4. obtain an expert to explain tl e Pakistani culture; and Islamic Religion.

5.
t,lYCttA t-R^.l^^- . '^l+wg'^

obtain a properrtranslator for Mr. Ahmed or his mitigation witness; and (,ensure ^^a^^°' ^!

6.

$u16Yr6 64q;rr'2 1" C»idYE BrK YZceyuu^ b*pe'rY4tnf^Y4'v^'.

properly present the nature and circumstances of the offense as a I7litigatox and not as an

ion.

aggravatingfactor. Argue 'Voluntary manslaughter" and obtain Jury Instruc-
Quoting the ABA standards, GViggins'stresses with added emphasis that "investigations

into mitigating evidence 'should comprise efforts to discover all reasonably available mitigating evidence
shpwing

inotudi~ 9 what-State- presented/ voluntar y mans laU hter" ather than murder.
qrand evidence to rebut any aggravating evidence that may be n^roducedrby thc

prosecutor." Wiggins v. Smith, 539 U.S. 510, 524 (2003), 9uotif7g ABA Guidelines for the

Appointment and Performance of Counsel in Death Penalty Cases 11.4.( C), p.93 (1989).

Counsels' perfonnance at trial was deficient anjlvlr. Aluned was prejudiced by this error.

Wiggins. This deprived Mr. Ahnied his Fifth, Sixth, Eiglith, Ninth, and Fourteenth Amendments

rights to a fair trial, due process, and a fair and reliable sentencing proceeding.

PROPOSITION OF LAW NO. 10

MR. AHMED WAS DENIED THE EFFECTIVE ASSISTANCE OF COUNSEL ON APPEAL.
St'w{^Xl.. ^-foQo;^rt+U t'L iy

For the above stated reasons,^Mr. Almied was denied the effective assistance of counsel

on appeal. Strickland v. Washington, 466 U.S. 668 ( 1984). Appellate counsel also failed to

challenge the deficient perfotmance of trial counsel in failing to. object to the above errors. The

Court must reopen Mr. Ahmed's direct appeal as of right. This deprived Mr. Ahmed his Fifth,

Sixth, Eighth, Ninth,.and Fourteenth Amendments rights to a fair trial, due process, and a fair

and reliable sentencing proceeding.

PROPOSITION OF LAW ido.11

AHMED WAS DENIED DUE PROCESS,FAIR TRIAL AND SENTENCING WHEN COURT AND
PROSECUTOR DENIED JURY INSTRUCTION ON VOLUNTARY PSANSLAUGHTER AS LESSER

OFFENSE DESPITE THE EVIDENCE PRESENTED BY STATE.

Attorney Carpino after hearing all the testimony advised Trial Counsels

that 'voluntary manslaughter' instruction and arguement is very essential

to show that nrosecution has failed to prove aggrevated murders as charged
and instead presented evidence to show voluntary manslaughter as it claimeds

Defense was refused instruction by saying d.^f. is not a lesser offense.
g



US Sup.Ct.found due process violation in precluding jury from finding

for a non-capital offense where evidence warranted it. Habeas relief

was warranted. Wiggerfall v. Jones (1990, CAll Ala) 918 F.2d 1544; Armstead

v. Frank (2004,CA7 Wis) 383 F.3d 630; Mann v. Gray (1985)ND Ohio) 622 F.

Supp. 1225;

PROPOSITION OF LAW No.12

AHMED WAS DENIED FAIR TRIAL, DUE PROCESS AND RELIABLE SENTENCING WHEN

P.O. NANNI TESTIFIED AGAINST HIS OWN WRITYTEN SIGNED STATEMENT AND FALSELY

ALLEGED THAT AHMED SAID HE CAME FROM ST.CLAIRSVILLE. Trial Tr.470.

The written statements by Nanni repeats often "undersigned officer",

or 'undersigned' and do not contain the allegedly coerced self-incrimi-

nating statement of Ahmed and is not discovered. Attorney Olivito objected

by saying "Judge we should settnle this outside of Jury". Judge smiled

but kept quite. Transcript is cleaned-out of this objection. Ahmed very

strongly protested to this false testimony only then Olivito went and

examined Nanni about his signed report. transcript do not include Olivito

cross-examining Nanni. Ahmed was denied fair trial,due process,reliable

sentencing and 4,5,6,8,9,14 Amendments rights to USCONST.Miranda v. Ari-

zona, Mincy v. Arizona,437 US385 Id at HN7. Brady, Napue, Mooney v.

Holohan, 294 US 103; Malloy v. Hogan,378 US 1;

PROPOSITION OF LAW No.13

AHMED DENIED FAIR TRIAL,DUE PROCESS AND RELIABLE SENTENCING WHEN PROSE-

CUTOR DEATH QUALIFIED JURY AND UNCONSTITUTIONAL REMOVED ROSMARY BUSAK.

Ahmed was unconstitutionally prevented from trial by Jury represent-

ative of community when after denial of two challanges for cause,Prose-

cutor used Peremptory challange to remove Rosmary Busak.Vire Dire Tr.245-

265 and death qualified other juror._Pef.Objection overruled.Tr 482.

Brown v. Rice(1988 WD NC) 693 F.Supp.381; Keeten v. Garrison(1984 WD NC)

578 F.Supp 1164; Gall V. Parker(2000 CA 6 KY) 231 F.3d 265; Darden v.

Wainwright(1984 CA 11 Fla) 725 F.2d 1526; Ruiz v. Lockhart,754 F.2d 254;

PROPOSITION OF LAW No.14

AHMED DENIED FAIR TRIAL,DUE PROCESS,RELIABLE SENTENCING DUE TO VERY HEAVY

SECURITY INSIDE COURTROOM AND OUTSIDE, DENYING PRESUMPTION OF INNOCENCE.

Ahmed rights under 5,6,8,9,14 Amendments to USConst.were denied when

court without any hearing allowed 2 uniform officers to stand infront of

Jury,On sat on side table and two behind Ahmed and manyoutside the court.

during trd.al and all hearings, pictures in shakles,handcuffs,chains posted
over internet in jail cloths, in papers, TV for 17 months pre-trial.71is

Cl



denied Ahmed fair trial as it destroyed presumption of innocence. Never

any hearing was held or record made of such heavy police guarding, even

when picture taking was allowed inside the jail-court room and put on

Internet,printed media and TV showing defendant in Jail cloths1",cl^v.s,

Holbrook v. Flynn,475 U.S. 560(1986); ABA Standards for Criminal Justice

15-3.1 (2ed.1980 at 570-571). Kennedy v. Caldwell, 487 F.2d 101(6th cir.

1973). Ahmed was brought to court in handcuffs,chains,shackled. Estelle

v. Williams,425 U.S. 501,503-504(1976). Court praised'table'to avoid the
wa Qel. ce uw(orw cffrceo5 i.tt^vty b..^hinc^ AS^zw^£^.ll ^ti e Se ^v ,y arr,a„gmww t 6xS ct,j^etsf

issue^ fA11 of these extraordinary measurs were objected but denied or unheard.

DEMAND FOR DISCOVERY AND EVIDENTIARY HEARING

Mr. Ahmed requests full discovery and an evidentiary hearing on these claims in order to

properly and fully litigate these claims. Morgan v. Eads, 2004 Ohio 6110 (2004). In Morgan this

court overrulled all contrary holdings of the past cases.

CONCLUSION

For the above statetreasons, Mr. Ahmed requests this Court grant his application for

reopening and reopen his direct appeal to this Court. Further, the Court must pennit discovery

and conduct an evidentiary hearing on the claims raised in this Application. The computer printed
text belongs to attorneys when hand-written and typed textl3'_Cor>:ecteti:J.

Respectfully submitted,

Alan C. Rossman - 0019893
75 Public Square, Suite 1325
Cleveland, Ohio 44113
(216) 241-3658

Michael J. Benza - 0061454 NAWAZ AHMED

4403 St. Clair Avenue
Cleveland, Ohio 44114

A404-511,OSP.
878 Coitsville-
Hubbard Road

(216) 361-1026
,

Youngstown,OH 44505.
(216) 881-3928 (fax)
Counsel of Record

^.^..^.^^^/<^
COUNSEL FOR NAWAZ AHMED

PROOF OF SERVICE

I hereby certify that a true copy of the foregoing Application and
Nawaz Ahmed's Affidavit No. 1, A 9 were forwarded by Regular Mail to
Prosecutor Christopher Berhalter, at 147 West Main Street, St. Clairsville,

Ohio 43950 on this f!f #^day of January, 2008.

lo

NAWAZ AHMED
A404-511, OSP.
878 Coitsville-Hubbard Rd.
Youngstown, OH 44505.



IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

Appellee, Case No. 2001-0871

V. . Common Pleas Case No. 99-CR-192

NAWAZ AHMED, . THIS IS A DEATH PENALTY CASE

Appellant.
tu.td Na,,<^; Nllh^-{

AFFIDAVIT OF MICHAEL J. BENZA^4 SUPPORT OF
APPLICATION FOR REOPENING PURSUANT TO S.CT. PRAC.R. XI(5)

State of Ohio
ss

Cuyahoga County

I, Michael J. Benza, being first duly sworn, do depose and say as follows:

1. I am an: attorney licensed to practice law in the State of Ohio. I am in private practice in
Cleveland, Ohio. My attorney registration number is 0061454.

2. I am appointed to represent Mr. Nawaz Ahmed, in pursuit of his Application for
Reopening of his direct appeal pursuant.to S.Ct. Prac.R. XI(5).

3. This case arises from Mr. Ahmed's conviction and sentence of death.

4. The following statements are offered in support of Mr. Ahmed's Application for

Reopening.

5. Mr. Ahmed was entitled to the effective assistance of counsel on his direct appeals as of

right. Evitts v. Lucey, 469 U.S. 387 (1985). Mr. Ahmed was denied the effective

assistance of appellate counsel as counsel failed to raise meritorious issues. Appellate
counsel must act as an advocate and support the cause of his client to the best of his

ability. See for example, Anders v. California, 386 U.S. 738 (1967); Penson v. Ohio, 488
U.S. 75 ( 1988).

6. While appellate counsel has no constitutional duty to raise every single non-frivolous
issue requested by a criminal defendant, counsel must still exercise reasonable
professionaljudgrnent in presenting the appeal. See.Jones v. Barnes, 463 U.S. 745, 750

(1983). Appellate counsel may choose which issues to appeal as long as his performance
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is "within the range of competence demanded of attorneys in criminal cases and assures
that indigent defendant an adequate opportunity to present his claims fairly in the context
of the state's appellate process." Jones, 463 U.S. at 755 (Blackniun, J., concurring). See

also Alvord v. Wainwright, 725 F.2d 1282 (11th Cir. 1984); Sullivan v. Wainwright, 695
F.2d 1306, 1309 (11th Cir. 1983); Cunningham v. Henderson, 725 F.2d 32, 36 (2nd Cir.

1984).

7. The application of Jones must be limited by the fact that this is a capital case. The need
for winnowing issues is almost non-existent in capital litigation due to the continuing
evolution of the law. What is not a winnowing issue today results in automatic relief
tomorrow. See Atkins v. Virginia, 536 U.S. 304 (2002).

8. The failure to raise meritorious issues, especially when weaker claims are raised,
constitutes ineffective assistance of appellate counsel. Mapes v. Coyle, 171 F.3d 488,
427-428 (6th Cir. 1999). Furthennore, omitting a "dead-bang winner" from an appeal is
not objectively reasonable. United States v. Cook, 45 F.3d 388, 395 (10th Cir. 1995). See
also Matire v. Wainwright, 811 F.2d 1430 (11th Cir. 1987); People v. Bowen, 791 F.2d
861 (11th Cir. 1986); Ragan v. Dugger, 544 So. 2d 1052 (Fla. Dist. 1 Ct. App. 1989);
Whitt v. Holland, 342 S.E.2d 292 (W. Va. 1986).

PROPOSITION OF LAW NO. 1

The Sixth Amendment Right to Hire Counsel of One's Choice

Factual Basis

9. On an unknown pre-arraignment date, during a telephonic conference between attorney
Shamansky and Judge Sargus, Mr. Shamansky reported that he had been contacted on
"numerous occasions" by Mr. Ahmed "who [] indicated a desire to have our office
represent him in his currently pending aggravated murder case." (Vol. 1, Ex.1, p.2).

10. Counsel indicated that it was explained that "the court is in possession of funds that are
available for disbursement" and indicated that counsel wanted some assurance that the
money was available before "sign[ing] on."

11. The Court acknowledged that the monies were "in control of the court" (Id.), and
indicated that even though she was not the judge on the conservatorship "no judge is
barring [Mr. Ahmed's] use of assets, if they are to be used for the retention of counsel."
(Id.). The Court went on to inform that she believed that there was at least $30,000.00,
and the conservator "definitely believed that [Mr. Ahmed] had as much as 40 maybe 50
[thousand dollars], that he could put toward his own representation." (Id., p.3).

This statement by Judge is factually false,as Probate Judge never
entered any order releasing the funds in conservatorship to AhmedoY
tto any of the counsels who wanted to represent Ahmed.
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At arraignment Ahmed specifically said that he has his own funds and
was talking to 3 attorneys to retain them for representation.

12. Subsequently, during his arraignment on 10-13-1999, Mr. Ahmed aclcnowledged to the

court that he was in the process of acquiring his own legal counsel. (Vol. 1, Ex.2, pA). A

publicdefenderwasassignedinthe,interim, because arrai gnment Judge and Prosee-
utor knei about th Ju3^e sar^us.s•non-Jur^sdicti?na] order on 9-13-99
in abate ^.voroa3v,` cas , res rainr.ng Ahme use, o is own funds.

13. On 11-1-1999, in the ^ebate case of Thomas A. Hampton, Admrx. v: Nawaz I. Ahmed,

^el3ate-Case No. 99-CV-403, the court acknowledged that Mr. Ahmed had requested

funds to be use as legal fees. (Vol.1, Ex.3, p.6. f}hn^(
4t" E^ pi2C^iS cY;

.
^q-j^'uz_ ^^^'titi{e-rvic ^j ^ rauyh^"^ 6^tlvi^^'§ ^. Q '^^er `rirr„ti^ ^1

Y
-e n ^r2t.ikf,v( Cmun.ty, ^+E'urttl^tls^ de^/iD • ORC 2Qb3•23 Q.v^ot ^331• IIf

14. On 11-15-1999, during a pre-tnal motion hearing, the public defender informed the Court

that they believed that Mr. Ahmed was stillplanning_to secure private counsel, (Vol.1,

Ex.i, p.2). The Court noted that there was a scheduled hearing "this week" "to address

the freeing up of [Mr. Ahmed's] assets." (Id., p.4).

15. On 11-23-1999, in the civil wrongful death case before Judge Solovan II, the issue of a
prejudgment attachment of marital assets was discussed. Civil Counsel for Mr. Ahmed
indicated that discussions were underway to gather all assets under the jurisdiction of the
Ohio court, and to reserve approximately $20,000 for the Estate, but allow for the rest to
be available for Mr. Ahmed to consider securing private counsel and experts to prepare
for his crimina1l trial. (Vol.l, Ex.6, pp.8-9). R lL f uN (s c^ eye w e('Jµ ^ ffhv ^a^ akd̂r ^y

- '.Y+n.(3YI'fzik QJ'S^'-ly" ivLUCGi Y^'uLkYEi SuC.^i crv, ^ c^JL';YCE LJCU' YLL^.tf

.^

^1 b^J a-iIYC: .

16. As civil counsel indicated, Mr. Ahmed, "does want tQhe assur.edthat_thatmstney_ will br,_
available for him to laire^_cszuusel, experts combination investigators, whatever. .." (Id.,
p.24). Mr. Ahmed agreed to allow all his assets to be consolidated within the county, and
allowed for monies to be set aside to protect the Estate, and asked only enough control
such that "I will make sure that those funds are only used by my hired legal counsel." (Id.,
p.27). -

17. Civil euibrsel pointed out to Mr. Ahmed that it was not necessary for him first to
Oischarge his public defender prior to hiring private counsel. (Id.^.33). a^ 1^` ^
ln,,,PoSe c6w,^t^ i'u.bdIc .D fetilder.r u ft.^ a ri^ - I"ye-

18. Mr. Ahmed expressed concern that Judge 5argus would notrelease the remainin_g funds
for his criminal case. (Id., pp. 36-38), and asked for the placement of a'guardianship'
over the funds to allow him to hire his own counsel. (Id.). Jt P&vecL ta be- 7-rcte, as

evidln,t *-rni 014rt, re"yd•
crvlC, crse 99-Cv-457,

19. Judge Solovan II, having resolved the Estate's concerns in the ^ easa,
indicated that beyond his civil cases, it was placinQ no restraints upon what Mr. Ahmed

f did relating to his funds. (Id., pp. 38-39). All matters were then stayed pending outcome
1 Yor tUrai,^ der.^i,'^. 1'ta^Eafs efr ttoti ^rck ^ yuK E^^^"arc^, vri,,,,.,a/ c'zY^victro,-, c-^-w ^'.^._(k

G1cs GQ2r^ ^ 6 6,2- ^r 1En• Sn i2c c&:..o Y^r ^fozcl v m t 2^^u ^fs ^ as ^i^^r„ c ^ '^9 ^V IPt31

I Mr. Hampton was the administrator of Mr. Ahmed's deceased wife's estate, which
had filed a wrongful death action against Mr. Ahmed. (Vol.1, Ex.3, p.3). The Pre-Judgment

Attachment was seeked and given in case 99-CV-457 on the faulty ba-sis

and sole basis that Ahmed had more funds than his wife. Had divorce been
granted, she may have claimed or granted the difference of $ 20,000 from
the funds of Ahmed. But such claii3el could only be valid if assets were
divided under family law during the divorce action, which was not. So

.Estate Administrator dismissed the case and attachment when Judge Solovan
could not show his patent and unambiguous jurisdiction to Ahmed's assets.
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of the criminal case. (Id., pp. 41-42). The Judge stated "I really don't have any control
over what Mr. Ahmed does with his other mone y at this point." (Id., p:46). S ee ^
Collins v. Setka, 81 Ohio St.3d 506 about wrongful death due murder.

20. On 11-29-1999, the prosecutor acknowledged that it was clear from the civil hearing that
Mr. Ahmed "is not indigent," and that he has "substantial assets." (Vol.1, Ex.7, p.7). It
was indicated that there were "dozens of attorneys available and qualified" to represent
Mr. Ahmed. (Id.).

21. The public defender infonned the Court that the NGRI issue would be addressed "when
private counsel is hired" and sought to preserve the issue for private counsel to deal with.
(Id., p.6). The Court._a_ske_d_for tnformation as_t4 the extent of Mr._.Ahmed's_assets noting
that retention of the public defenders was infactdependent upon the amount ofth ose
assets.. (Id., p.7).

22. On 12-6-1999, during a discussion of his speedy trial rights, Mr. Ahmed again
complained that he still did not have access to_his,_£nancial res.o^t.rces; (Vo1.1, Ex.8, p.4).

23. On 2-7-2000, at a hearing subsequent to the running of his speedy trial time, the Judge
asked for an Affidavit as to Mr. Ahmed's financial assets, which had not yet been
providedZ, and asked that it.be submitted within 7 days. (Id., p.12). The Court indicated
to Mr. Ahmed's counsel that "upon receipt of a financial affidavit, we can review where

_-and how the defendant's assets can be spent to compensate the public defender's office...
."(Id., p. l3 ^ - -

24. Mr. Ahmed questioned the ruling indicating that he should be permitted to first hire his
own lawyer before the Court considered using his monies to pay the public defenders.
(Id.). The Court tersely told Mr. Ahmed to "be quiet," and informed him that he hadn't
hired anyone to date, told him that he "was fortunate" to have two such experienced
defense attorneys, and indicated that "I don't. want to hear about how you have aright to
hire someone, because I have waited for four months for someone to appear in this case.

2 Mr. Ahmed indicated that such an Affidavit had not been submitted because civil
Judge Solovon had placed a gag order on all parties as to any discussion about the financial
aspects of the wrongful death case and prejudgment attachment. (Vol.1, Ex.9, p.12).

3 This is confusing given that Doe. No. 55, notes that on 2-16-00 "Lead counsel
submitted the defendant's financial affidavit to the court for review."

Judge Solovan li,{ted his gag order, a copy of which was filed in the

crminal case. The Affidavit filed did not show that Ahmed was an
on 3/9/00

"indigent", as also evident from Judge sargus ordering Ahmed/to Pay

$ 10,000 to Public defenders, $ 17,425 for DNA tests on 6/02/2000

When Ahmed saw no reason for retesting the same samples as tests were

inadmissible due to lack of Probability Statistics for Asian Population,

a majority population of the wo4rld and also Ahmed wanted all items,

evidence, blood samples taken from home to be supressed as Police

entries were without any search warrant. No exXception for muder secene.
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If you have someone, that's wonderful, but if you don't, we must get on with the

litigation." (Id., p.14).

25. Mr. Ahmed suggested to the Court that the order that refused to allow any access to his
money until an Affidavit giving an exact accounting of those assets was provided, had
been preventing him from securing counsel. "I cannot hire counsel, because I cannot give
--money to them. I cannot commit it. That's what the order says. "(Id., p.14).

26. The Court countered with the advice that if Mr. Ahmed wanted to hire an attorney he__
should haYe the attorney tell the court.that "they're coming." (Id., p.15). In response to
Mr. Ahmed's previously filed motion to appoint a guardian over the funds to allow him to
access the monies to hire a counsel, the Court indicated that the motion had cited a civil tase-

rulez overruled the motion and indicated that "[t]here will be no guardian ad litem." (Id.).

27. Discussing the Affidavit requirement further, Mr. Ahmed told the Court that he did not
have access to any of his financial records, and as a result had no specific figures to
provide. He indicated that he had sought a guardian ad litem to also help him out in
getting that information. (Id., pp. 23-24). Mr. Ahmed told the Court that all the financial
information presented in the civil case had not come from him, but rather from caut 2.5•l-0:^e_ Adw ^
personnel. (Id.).

n^ u1 P,w^

28. When^the Court then suggested that a guardianso could be appointed under the sxii-
court's control, Mr. Ahmed expressed concern about the amount of monies that would be
needed to pay for the guardianship, and further expressed concern whether there would be
sufficient monies left over to properly compensate counsel of his choice. (Id., pp.25-26).
The Court told Mr. Ahmed that "[i]f you're going to have counsel throu.eh this court ,
you're going to let me know what you're [sic] finances are." (Id., p.26). Court was
adjourned. Ahniec.( no3e-Y eve^r a.r/W %r,^d n) t -Ny cc L^p u'e-t'Iarh,' 1̂ •
{lertliJqccS,kL^sf ren,aU^.I af^hsu-r^^^»,^^Erj C^unse.Ctlsshee,;^ st6y,

29. On 2-14-2000, Mr. Ahmed's public defender presented the Court with a financial
disclosure statement.^Vol.1, Ex. 10, p.3). fl;f^y,&v^t adsa ^( nL^ ^^VE i^e^yav e^, E ve
^fi'euyh T'ia.^ ^v.y &Krzc( Patm,:t ^ur sr/ c/,v^ 7o cmor f^[! a n-ti-11i [ymwf L y,le s9f/i^(a6 j>

30. The Court informed the public defender that they should assume that thay would not be
replaced bypri_vate counsel. (Id., p.16). The Court acknowledged a trial date of the
following week. (Id.). (eCyt cGtyi ^act^ f^QSt, ^'u64c ?e^-rc^ler5 ^ r^^rese t^ na -^^^4je f
w/u. rw,ue 3 uKe^ ca,c^r't `$ 4^j^ar^mn̂Hy Cc7uNSe.Lr. GRC 120 -15(D); 12-o• 0S; GriK,• R-1/y

31. On 4-19-2000, a hearing was held in the Belmont County Jail to discuss the +e-Wus e-
conservatorship of Mr. Ahmed in the case of In the Matter of Conservatorship of Nawaz

Ahmed, No. 00 GD 49. (Vol.1, Ex.12). The discussion was about paying the attorney

fees of civil counsel. Judge Costine noted that on March 28, 2000, Judge Sargus had
ordered that the conservatorship not be terminated "until the happening of certain events."

(Id.,p.17). Jurisdictional issues are never waived in any stage.

Conservatorship was illegal and established without any consent
by Ahmed and without any hearing or Notice to Ahmed. Ahmed being
non-resident of Belmont Cou^ty,brought after arrest/extradition

was immune from any civil process,including to establish conser-
vatorship. Probate court orders and Judge Sargus orders lackeD Patent
and unambiguous jurisdiction to control the funds of Ahmed.
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32. Mr. Ahmed indicated that he had written Judge Sargus asking why he was unable to "get
funds for anything else." (Id.). Civil Counsel Sustersic for Mr. Ahmed indicated that Mr.
Ahmed wanted the conservatorship temiinated so that he could have access to his own
funds. The Court declined to terminate the conservatorship in order to honor JudQe
Sargus^order an^d^er stipulation that he "dep.^sst_$1t0,0.00.Q4_witlithe_Clerk_ofCourts,_
[sic] perEn^tte^l io-use his funds for the r^^iiHon o€eeunsel, and upon happening of that
event or those events then the conservatorship may be terminated." (Id., p.18).

33. Mr. Ahmed questioned how the funds were going to be distributed into his account and
noted that if the Court continued to freeze his accounts until the questions he had raised
as to the legitimacy of the fees being requested by his civil attorneys, he did not have the
money available to hire attorneys to reresent him in the criminal case. Moreover, he was
concemed that once all the civil attorneys fees and expenses were removed his funds
would be further depleted. (Id., p.19).

34. Mr. Ahmed, in an effort to comply with Judge Sargus' order asked that the Court simply
release $10,000.00 into hisaccount so it could be given to the Clerk of Courts.

35. But civil counsel Sustersic informed the Court that Judge Solovan had agreed to unfreeze
Mr. Ahmed's monies and that he (Sustersic) now had those monies in a separate bank
account. Sustersic questioned whether he could legally dispurse any monies to Mr.
Ahmed: while the conservatorship remained frozen, which could not occur until Judge
Sargus' order had been complied. (Id., p.20). This was a classic Catch-22 situation.
Conservator was foolishly confusing issues by false statements.

36. Judge Costine told Sustesic that he would have to ask Judge Sargus or Judge Solovan for
the answer. (Id., p.21). Probate Judge wanted Ahmed to obey non-Jurisdictional

rder when he himself lack d jurisdiction over Ahmed or his funds
outsi^e Be^mont County. CnS^the.
37. In the course of the heanng the Judgllso denied Mr. Ahmed his requested inventory and

filing of the financial account because the conservatorship, given that it was not going to
be terminated, was continuing and thus subject to change. (Id., p.19).

38. On 4-27-2000, in chambers, Attorney Harry Reinhart informed the Court that he had been
contacted by Mr. Almled, who was interested in retaining him for representation. (Vol.1,
Ex.13, p.3). Mr. Reinhart indicated that Mr.Ahmed had suffcient_fund5.that he would
consider accepting representation on a flat rate, but was concerned about the need for
additional monies for purpose of costs and expenses necessary for effective capital
litigation. (Id.).

39. Judge Sargus indicated that she had received the conservator's statement and believed that
if Mr. Ahmed, after retaining Mr. Reinhart, exhausted his assets, "the County will pick up
necessary defense services of a reasonable amount." (Id., p.4). The Court indicated that it
was not tying up Mr. Ahmed's monies, and that the Court had only told the

NOTE: Common Pleas Court Judges lack jurisdiction in Probate matters
and could not order Probate court, conservator or conservatee
to do anything regardin^ f6:nds or how those 2be spent or not to
terminate conservatorshi p . See ORC

Bedo v. McGuire, 767 F.2d 305 (
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conservatorship court to hold onto $10,000.00 for purposes of paying the Belmont Public

defender. (Id., p.5). lu t,c 5^^Y ^lur tt}c^^r( a^^y cL <{ a^l ^ur;1d^^ ^^, Cva> Przb^^e

.7,1a:fleys^ ccnSarv i^ov rtser'vr_/ariizrp ^:i.^ ^1 i^^1s tZcfr<t :^E'<^2C[^. cTRC.Zta^l'2lj-I

40. On 5-9-2000, Mr. Ahmed filed apro se motion entitled "Sherriff/ Jail Obstructing Hiring

of Privat (sic) Counsel, " in which he complained to the Court about the "multiple ways"
in which various jail procedures were "obstructing/ hindering in my efforts to hire a
private counsel." These included Mr. Ahmed's inability to access Columbus telephone
books to contact attorneys, the Jail administration's refusal to assist Mr. Ahmed in
returning calls from attomeys and facilitating visits with prospective counsels, and the
lack of sufficient visiting time allowed to make attorney visits viable. (See Doc. No. 63).
Mr. Ahmed informed the Court that all these problems were delaying his ability to hire an
attomey:

41. On 5-24-2000, in a telephonc conference between both Judges Sargus and Solovan II and
Attorney Shumacher, it was indicated that Schumacher (and Mr. Riggs) had presented
Judge Sargus with a letter indicating their intention to represent Mr. Ahmed in his
criminal case. (Vol.1, Ex.14, p.3).

42. Judge Sargus informed Mr. Schumacher that she had appointed Atty. Pete Olivito to
represent Mr. Ahmed and had frozen $10,000.00 tq)^Lards that:_end., (Id.). The Court
informed that Schumacher was to enter a Notice of Appearance before a pretrial
conference sheduled for the following moming, the money would be released to him
(Schumacher). It was indicated that Schumacher was agreeing to represent Mr. Ahmed
for $35,000.00. ^ ^ ^.1 vzPuwfa-riPy c1^r^rrns^ P e- ru,ne^a^ack K e deSfa-h-, c^a^ef n f i rnve_ e-are 92-ev-4s re ^^., .r^

^
7

43. Judge Sargus also informed that beyond the $20,000.00 being kept pursuant^ the e
attachment proceedings on behalf of the Estate, that there was money in the
conservatorship and an additional $50,000.00 that had been acknowledged in other
accounts, not as yet accounted for. The Court indicated that those monies needed to be

- -- ° -
expended first before the $20,000.00 would be able to be used by Mr . Ahmed.(Id., pp.4-
5)• 7TtCSe. easIdi-franr u-pYI =fcivds ^+Yds Sc^red ^e ^u.xiSeL' awr.y.

44. Judge Solovan clarified that he (Judge Solovan) thus had the ability to release some funds
to make up Schumacher's retainer, that he needed to confirm the status of the $50,000.00
(verified as to the accounts locations but as yet unaccounted for) but that he was not going
to release $20,000.00, which was tq be held for the Estate. (Id., p.6). -TLi,e. al cat&--
9 9-ev- /fS'7 &A en :Jud^ soL-vae•, & ^hecJ Jtere"sefedrc,.,, Prove.d ilPe^a[-!q .

45. Judge Solovan II indicated that he was aware that at least $13500 of those other monies
was readil available as cash. ,7u4ye SoLov4h Lt c/<ed P96-t A-;^ u-A&Mbv^u.sru
,^u,3tsct^ o^-oW f t,.,," 6A f0 nzu.^ as Pravs„ 6y dumusl0 af ccs0- .

46. Judge Solovan indicated that as of 4-7-2000, he had entered an order on Case No. 99-CV- 4s7#
403 making funds available to Mr. Ahmed's criminal defense and to be paid directly to
Mr. Ahmed's criminal attorney upon notice. (Id., p.10).

7



Judge Solovan lacked patent and unambiguous Jurisdiction to claim that

Ahmed's funds were "marital assets" when Judge could not grant divorce,
apt th d ath f ife an ^t d's ssed d nt attachment when hewaschagrianggd ^o sh$w ^urr.3dicEio^[ ^r^ casep^ P_^- g.
47. Judge Solovan indicated that he believed that the funding ms^iutions of the unaccounted

for accounts was occasioned by Mr. Ahmed's failure to give permission to his appointed
conservator, Mr. Sustersic, to do so. (Id., p.l 1). However, it was mentioned that Mr.
Ahmed had recently fired Mr. Sustersic because Mr. Ahmed "wasn't satisfied with the
way Mr. Sustersic was handling the conservatorship." (Id., p.10).°

48. The Judge indicated that with the anticipated appointment of Mr. Olivito, the trial date
was now going to be in October. The Judge indicated again that if the "relatively large
aniount" of money in the three unaccounted for accounts is clarified, then the Court
would be willing to release the other monies for hiring counsel." (Id., p.17).

49. Judge Solovan II clarified that he wanted an accounting of the monies available in the
other three accounts because "those are the funds that have to be used to pay you guys
before I'm going to release the $20,000.00." (Id., p.18). He indicated that he had expected
that the conservatorship was going to provide him with this information, but that Mr.
Sustersic had not done so. (Id., p.19).

50. On 6-2-2000, the Court indicated that Mr. Olivito and Mr. Nichelson had in fact been

appointed to represent Mr. Ahmed. (Vol.1, Ex. 15, p.3). Olivito informed the Court that
Mr. Ahmed had specifically informed him Attorneys Schumacher and Riggs had agreed
to represent Mr. Ahmed for a retainer of $35,000.00. Olivito had also received a letter
from.the attorneys confirming this. (Id., p.5).

51. Mr. Ahmed had also asked Olivito to convey that he wanted the monies in the
conservatorship released unconditionaly_o the_se attorrrneys for purposes of their being
retained. (Id.).

52. When the Court then informed Olivito and Mr. Ahmed that it had been informed that
Attorney Riggs had declined the representation, Mr. Ahmed infonned the Court that Mr.
Riggs had indicated that he was declini^epresentation because the monies needed to be
deposited in the conservatorship and withdrawn iecemeal from that account and not
released outright to the attorneys_ asMr: AJu=d had reguested_ (Id., p.6).

53. The Court indicated only that it had been informed that Schumacher and Riggs were not
accepting the representation and that the trial was going ahead. (Id., p.7). (This is
reflected in Doc. No. 98, dated 6-14-2000).

4 In the 4-19-2000 conservatorship hearing Mr. Ahmed had raised serious questions

about several billing entries and other proprieties of Mr. Sustersic's expenditures. (See Vol.1,

Ex.12). Ahmed had no funds in Belmont County, and was never served by the

Probate court and no hearing was held before Probate Judge created the
lact5 of

conservatorship, in patent and Unambiguous/Jurisdiction, involving funds
of non-resident Ahmed, who was brought to Belmont County under arrest and
could not be served any civil process before the criminal case ends.

_8r__
ORC 2963.23 and ORC 2331.11; Compton v. Wilder, 40 OS 130(1883);

B^ f"ore 4-19-2000 and in that hearing Probate Judge and Conservator were
Qe^e served a Notice of Termination of Conservatorship under ORC 2111.021;
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the

There is no murder scene exception to warrant requirements and

Because Police never obtained any search warrants to take item from

homa„Ahmed never asked for or agreed to retesting of any samples for DNA,
because DNA evidence was inadmissible due to lack of statistical proba-
bility and Ahmed wanted all evidence from home be supressed.
54. Additionally, on the same the Court entered an order directing the Clerk of Court to pay

Cellmark Diagnostics, (apparently based upon testing ordered by appointed counsel), the
sum of $17,425.00. The entry also or&red_Mr._Aluued to pay that same amount to the
Belmont Clerk of Court. (Doe. No.94). This further depleted funds available for the
hiring of counsel of choice. All such entries were made without any hearing
and without any prior consent of Ahmed for DNA tests.

55. On 6-9-2000, Attorney Nichelson was allowed to withdraw and Attonie y Hershey was
appointed to replace him. (Doc. No.97). Nicholson was illegally repre-senting
a known non-indigent. See RC 120.15(D) and 120.05;

56. On 9-29-2000, the Docket reflects that Mr. Ahmed sought clarification of the Court's
previous orders concerning the conservatorship of his accounts. Included in the docket
entry is the ruling that 1) the conservatorship could be terminated upon request,but only
"with the approval of theBelmont Countv Probate Court"; that the proceeds were to be
placed into escrow in an amount to be determined "after payment of outstanding fees of
the conservatorship"; that those remaining fees could be used to hire counsel but "the
costs of appointed counsel will also be a charge upon the balance remaining"; that those
remaining funds "will not be released directly to the defendant"; but would only be
released by the court "upon verification that [counsel] has been retained." (Doe. No. 105).

57. On 9-28-2000, the Court docketed an entry indicating, in part, that it had been apprised
that ".the inventory filed by the conservator in this matter on 4-3-2000 shows funds in the

sum of $57, 234.25." (Doe. No. 122). Even though Mr. Ahmed had no access to these
monies, the docket entry went on to indicated that "However, the most recent accounting
of these funds shows a balance of $18,491.50. (Id.)

58. The docket entry also indicated that there was money in three accounts that Mr. Ahmed
would not permit the conservator to have access to which "would total more than what
the defendant may need to hire legal counsel." (Id.). However, in Docket No.123, the
Court indicated that it had appointed counsel to represent Mr. Ahmed, and that Mr.
Ahmed had again notified the Court "of an intention to retain counsel)f unds are

released." (Doc. No. 123). Remarkably, the entry indicates the Court then ordered that
Attorneys Olivito and Hershey "shall represent Defendant in Court proceedings involving
the release of funds..." (Id).

59. On 10-23-2000, counsel Hershey argued a motion moving the Court to release the
restraining order on Mr. Ahmed's personal funds. He indicated that Judge Solovan II had
released his prejudgment attachment, and indicated release of the funds was being sought
so that they might be released to Attorney Riggs "who has indicated to this court by
previous letter, and I have a current letter from him I could submit, also, that he is willing
to undertake the defense of Mr. Ahmed." (Vol.1, Ex.17, p.3). It was asked that the
monies be released to the escrow account of Mr. Riggs, and Attorney Hershey agreed that
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if Mr. Riggs was retained he and Mr. Olivito would do everything they could to bring
retained counsel up to speed. (Id., pp.3-4).

•3y i and $ 75`ac•:4 i» Ira rYllon cl,ecKs

60. It was also acknowledged that $75A0:09 n cash^which had been taken off Mr. Ahmed at
the time of his arrest and had been in the custody of the A%ditoes office was also
available for release. (Id., p.4). The Court indicated that upon Mr. Riggs appearing before
the Court, she would release the fùnds. Id., pp. 4-5). .Iud^e ^^ rerryc2 Pr^^nire,( `F , reCeas e.
fi,.vs{s hG•^- wer ?Glz Pd2cneY 2gfci /Ljr_ ^r^); <cic(shc-wai 'aw,^22f"^^u+^cft cy^;y= ,ez^ `^e Ei. !eL^^tirc^s(•

61. Although the record seems unclear as to the statusof this anticipated representation, on
11-9-2000, Mr. Ahmed raisad numerous complaints about his appointed counsel to Judge
Sargus. Included was the complaint that his counsels had misrepresented "the Columbus
attorneys," misrepres_ert ed his contractual arrangements and otherwise discouraged their
representation ofMr. Ahmed. (See Id., pp."l16-21). S^_ EX- I4-^,,( 2,^'e.f^n^ f1^r^J

9a^v^'Ci''!^j' ^^rcu,{ieS iH s^jfY2trirN9 ^^Yid.s A'S .Scee_ sesvn ^cY na't yepreipia,^i,

62. Mr. Hershey subsequently indicated that he believed that the Columbus attorneys,
Schumacher and Riggs, had agreed to represent Mr. Ahmed_upon conditionthat he sign a
speedy trial waiver which Mr_Ahmed refused_to do, (Id., p.46). It was indicated that Mr.
Riggs had called Attorney Hershey later on and indicated that they were now not
interested in taking the case. (Id., p.47).

63. On the same date, the Court made a docket entry indicating that because prospective
counsels Rigg and Schumacher declined representation, "this Court's order barrinR and
r_estrainin^defendant from dekl_eting asseAs^.tR-b-t ased_in his defense is hereby reinstated."

The entry also indicated that Mr. Ahmed "is advised that all assets within court custody
will be preserved to defray costs of his defense." (Doc. No. 133). The entry noted that
"unless and until" someone other than appointed counsel appeared in the case, Mr.
Ahmed's assts would "remain under court monitorshjp." (Id.).

64. On 11-27-2000, in chambers, attorney Bob Suhr sought verification whether the Court
would entertain a'partial indigency' case in which if he was retained, the Court would
provide nonnal supp_ort services as it would in any death penalty case. (Vol.1, Ex. 19, p.

3).

65. The Court indicated that first, Mr. Ahmed "would have to pay the two attorneys who had
been working on the case since last summer who areapps2inted toeven_ knpw [sic].. what's
le8 in his asset fund_" (Id.). The Court clarified that Mr. Ahmed would first "have to
make payment to the [court-appointed] people that have already dedicated six months of
service to him." (Id., p.4).

66. Upon hearing that, Attorney Suhr remarked, "Well, then, there's no point in ine sticking
around." (Id.). The Court also indicated that "[h]e's got close to 50, 60 thousand, so
something would have to go to the public defender attorneys, two who have worked in
the case for the past six months." (Id.).

10



67. On 12-8-2000, in chambers without Mr. Ahmed present, Attorney Joe Carpino made
inquiry about the availability of funds for the representation of Mr. Ahmed. The Court
again informed that although there was "assets in the range of $50,000.00 and up," "the
services of the attomeys who have been involved, they have to be paid some of it . but
if they were to be, discharged I will require him to make a partial payment for their

services." (Voll, Ex.20, p.4).

68. The Court noted that "they have done an aw ul lot of work." (Id.). The Court also
indicated that the January 15, 2001 trial date "is a finn trial date." (Id., p.5).

69. On 12=13-2000, the Court docketed an entry that reflected Attorney Carpino's effort to
identify himself as either pro bono counsel for Mr. Ahmed or amicus curiae counsel on

behalf of Mr. Ahmed. The Court denied both ruling that Attorney Carpino had no
standing to file as an amicus curiae and that he was "without standing to proceed." (Doc.
No. 141). The entry ruled that Attorney Carpino must either i gntifv himself as counsel
for Mr. Ahmed or file a proper motion for leave to proceed as amicus curiae. (Id.)

70. On 12-13-2000 Mr. Ahmed filed a pro se motion. (Doc. No. 142), but the Court ruled that
in order to have any motion ruled upon, Counsel should file the motion. (Id.).
Qvl tL ZI-Lew

71. On 12428-2000 Attorney Carpino did file a motion to appear amicus curiae. (Doc. No.
165). The docket entry on 01-04-2001 indicated that Mr. Ahmed had also filed apro se
motion to discharge Attorneys Hershey and Olivito, and clarified that Attorney Carpino
had filed a motion "to represent Defendant Ahmed in an amicus curiae status, ajoint
counsel, as 'pro bono' counsel and in any other capacity he has designated himself." (Doc.
No. 182).
Ov ^2^21-2c^c b^ a wr'iitc„-^ ^^c^• c d ^^faiv. -

72. On 1-2-200 1, Mr. Ahmed indicated to the Court that he and Attorney Carpino did sign a
contract and that Carpino was retained "as selected counsel from effectively 22d of
December." (Vol.21, p.9).

73. The Court indicated that inasmuch as Mr. Ahmed had filed a motion to disqualify the
Court 5, the Court would not presently rule upon whether to accept the representation of
Mr. Carpino. (Id., p. 10).

74. The question was raised whether Mr. Ahmed could be considered both pro se along witL _
prported represented counsel Carpino, (Id., p.11), to which the Court outriaht refused.
(Id., p.12). Mr. Ahmed later mentioned his pro se filing of10-29-2000 in which he had
asked for the removal of Attorney Hershey. (Id., p.14). The Court reminded Mr. Ahmed

5

denied.

Doc. No. 203 indicated that on 1-16-2001 the Affidavit of Disqualification was

11



asked

(inmmitigationsphaseS1WasCnotsthatwhybridmrepresentationT2^,sentation

that it had ruled denying that motion, and reiterated that Ohio does not allow 'hydrid S6w

representation' (Id., p.16). This is false ' statements when many cases ^otherwise
including State v. Keenan, (State s Exhibit No. 9) and others.

75. Mr. Ahmed, told the Court that he was desirous of "intelligently and knowingly

exercis[ing] my option under Rule 44 to not to be represented by the court appointed

attomeys, and hereby;o discharge them because I retained Attomey Carpino as my

selected counsel, and I, I want to be represented by him from this point on." (Id., p.17).

76. The Court again deferred ruling until after Mr. Ahmed's affidavit of prejudice was to be
ruled upon by the Supreme Court. (Id., p.18).

77. The Court indicated however, that the trial date "is a firm date." (Id.). When Mr. Ahmed
then informed the Court that he wanted his appointed counsels to be aware that he had
filed a civil rights lawsuit against them, the Court threatenedhim withcontempt for
speaking out of turn._ The proceedings were recessed. (Id., p.19).

78. On 01-17-2001 Mr. Ahmed filed a Motion to release his personal possessions to Attorney
Carpino or his brother and/or sister-in-law. (Doc. No. 206-A).

79. On 01-18-2001, the Court denied Mr. Ahmed's motion to discharge his appointed

counsel. (Doc. No. 209).

80. On 01-19-2001, Mr. Ahmed filed a motion to "waive right to appointed counsel" and the
docket entry indicates that Mr. Ahmed advised the Court that he "wished to fire appointed
counsel and retain his own counsel." (Doc. No.210). The entry also indicated that Mr.
Ahmed could "at any time hire counsel."

81. On 01-31-2001, the Court ordered that "any financial institution of any kind ... or any
other entity which holds money or bonds or Nawaz Ahmed ... is hereby ordered and
commanded to hold such funds until further order of the Court. Such institutions are
prohibited from permitting a withdrawal of any kind, in any amount, unless directed by

this Court." (Doc. No. 231).

Legal Analysis

82. Attendant in the Sixth Amendment right to counsel is the right to secure counsel of one's
choice. Linton v. Perini, 656 F.2d 207, 208 (6th Cir. 1981), cert. denied, 454 U.S. 1162

(1982) ("It is axiomatic that in all criminal prosecutions the accused enjoys the right to
have assistance of counsel for his defense, and implicit in this guarantee is the right to be
represented by counsel of one's own choice.") (citing Powell v. Alabama, 287 U.S. 45, 53

(1932)). All three Common Pleas Judges lacked Patent and Unambiguous
jurisdiction over the private funds of Ahmed, and any civil process

was ineffective because Ahmed was a non-resident of county, brought

by extradition.ORC 2963.23, 2331.11; Probate Judge lacked Jurisdiction
under ORC 2101.24 and 2111. 21 and Jud ge Sargus lacked Jurisdiction
over probate matters or und c $ec ^.nn 120.0 t seq, to demand any
Affidavit when Ahmed never a^.mec^ a.ndigencti ^tarraignment and Judge

could not prove his jurisdiction over divorce case or civil case,t,
/2



"A Trial Judge has no legal duty under any Rule of Court,Statute,
or caselaw or Constitution in Ohio to appoint counsel for non-indigent".
State Ex.rel. Wells v. Kennessey, 37 Ohio St.2d 37,306 N.E.2d 421;

83. The riglit to counsel of choice is not absolute, however, and "may not be used to
unreasonably delay trial." Id., at 209. The Supreme Court has reiterated this
principle on frequent occasions. See, e. g., Chandler v. Fretag, 348 U.S. 3, 9
(1954̂̂ ); G(asserv. United States, 315 U.S. 60, 70 ( 1942). Ahw^x.d w.^v^r as^d
,^wdala.y !9^ atetay } I'ritc4.4 obje.etcat'tm ee^^iv ua^ces A,-4 wo.+vd; sfe..dy Tria$.

84. There is no evidence in this record that Mr. Ahmed's continued request to hire his own
counsel was ever asserted for unreasonably purposes of delaying his trial. As noted, Mr.
Ahmed repeatedly asked for a speedy trial and continuously refused to sign any speedy
trial waivers.

85. The right to counsel of one's choice stems largely from an appreciation that a
primary purpose of the Sixth Amendment is to grant a criminal defendant
effective control over the conduct of his defense. As the Court previously has
stated, the Sixth Amendment "grants to the accused personally the right to make
his defense," because "it is he who suffers the consequences if the defense
fails." Faretta v. California, 422 U.S. 806, 819-820 (1975).

86. An obviously critical aspect of making a defepse is choosine_^pgrsottlrLerve as an_
assistant and representativ_e. In addition, lodging the selection of counsel with the
defendant generally will promote the fairness and integrity of criminal trials.

87. The right to counsel of choice is not absolute. When a defendant's selection of
counsel, under the particular facts and circumstances of a case, gravely imperils
the prospect of a fair trial, a trial court may justifiably refuse to accede to the
choice. Thus, a trial court may in certain situations reject a defendant's choice of
counsel on the ground of a.potential conflict of interest, because a serious
conflict may indeed destroy the integrity of the trial process.

88. However, the trial court must recognize a presumption in favor of a defendant's counsel
of choice. This presumption means that a trial court may not reject a defendant's chosen
counsel, even on the ground of a potential conflict of interest, absent a showing that both
the likelihood and the dimensions of the feared conflict are substantial. No such conflict
is evidenced in this record.

89. Generally, prejudice need not be demonstrated where a defendant is denied the
Sixth Amendment right to counsel of the defendant's choice. See People v
Johnson, 215 Mich App 658, 547 NW2d 65 (1996) and cases cited therein.

90. A trial court's decision regarding a reyuest for new counsel is. govemed by an abuse of
discretion standard. State v. McNeill ( 1998), 83 Ohio St.3d 438, 452. "The term'abuse of
discretion' connotes more than an error of law or of judgment; it implies that the court's
attitude is unreasonable, arbitrary or unconscionable." State v. Adams (1980), 62 Ohio
St.2d 151, 157, 16 0.0.3d 169, 173, 404 N.E.2d 144, 149.
When all Judges lacked Jurisdiction over the funds of Ahmed, their

orders were illegal and unfairly denied Ahmed use of his own funds
to plan his defense, and speeo trial. Jurisdictional Issues are never
waived and can ne raised at any stage, in any court.
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"Common sense as well as the Law compells a conclusion that Trial Judge
has no authority to order a party to retain legal counsel."
Svobo a v. City of Brunswick, 6 Ohio St.3d 348(Ohio 1993) at 650.
Trial Judge just imposed appointed counsels upon Ahmed, a non-indigent.
9 L The f"ailure of the trial judge to facilitate and honor Mr. Ahmed's repeated requests tohire

his own counsel constituted an unconstitutional violation of his Sixth Amendment right
and an abuse of discretion. Co t m ot co el 1 a party to submit to Judicia:

power not possesed by ^^iat ^^ig ua1. RgreIand,132 Ohio St. 71;

PROPOSITION OF LAW NO. 2

Violation of Constitutional and Statutory Rights to Speedy Trial

Factual Basis

92. Mr. Ahmed was indicted on 10-07-1999. (Doc. No.1). An arrest warrant was issued and
Mr. Ahmed was served with same on 10-08-1999. (Doc. No.2). Trial commenced in
January 2001. At no time did Mr. Ahmed either orally or in writing consent to a waiver of.
his Speedy Trial rights. Mr. Ahmed repeatedly and affirmatively demanded his right to a
speedy trial.

93. Mr. Ahmed was extradited to Ohio from New York on October 07, 1999. This started the
statute of limitations imposed by O.R.C. C 2963.30 (Article IV(c)). Therefore, Mr.
Ahmed had to be tried within 120 days of arriving in Ohio in order to comply with this
statute.

94. On 11-29-1999, and anticipating that Mr. Ahmed was going to hire private counsel, Mr.
Ahmed's public defender declined to waive Mr. Ahmed's speedy trial right. (Vol.1, Ex.7,_-
pp. 9-10). After discussion, it.was agreed by Mr. Ahmed only to a four month delay of
the trial. (Id., p.11). (Speedy trial would have stopped running on Â̂D}ril 11, 2000, as per
Doc. Entry 25.) (f'^ut wrs ^ no C^fett^iS /lltme^t will^ram+ a+.7 co^^ ""^ yQ_^use-t +.o sf^n a weuvev )•

95. Subsequently, on 12-6-1999, it was clearly stated that Mr. Ahmed desired to withdraw his
request for even that four month continuance, and counsel indicated to the Court that "he
has advised us today that he does not wish to waive, or in writing, [sic], a speedy trial."
(Vol.1, Ex.8, p.3). Mr. Ahmed told the Court that he had not previously understood that
he was waiving his rights, even for the four month period. (Id., p.4).

96. The Court then acknowledged that she was "going to guard your speedy trial rights and
we're going to start your case." (Id., p.5). The date for trial was set for January 3, 2000.
(Id.). See also Doc. No. 24, reflecting colloquy and setting trial date.

97. On 12-28-1999, appointed counsel, without consent of Mr. Ahmed, and without
consulting Mr. Ahmed on the record, filed a motion to continue the trial date, (Doc.
No.39). A hearing was set for 12-30-1999, On 12-30-1999, the Court indicated that
because no one had asked for a hearing on the motion that the entry setting the motion for
hearing was "for naught." (Doc. No. 41).

Set,ctSepe-r2& 4ffrAcvit No J 6y AhYy^cf. tuitli c^UXu,M.^^4s P:nwky
Y2^y^,SQ^U^1''^/ avi. bY C'z^ttcl'^y Pw,4c ^^P^tct<c^r ^^"M17r7 -(^tc^t9^n[ c^zi.t
„ ^/

xv_'^_,.^ ,=^rc e ^zs,^ SGw -rii ^Urt AD ^r eK^ f} c^^^ri^ 7 ĉ tJa i uL Sf
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98. The Court also granted the request and docketed that "speedy trial time lost as a result of
defendant's continuance is charged to the defendant." (Doc. No.43).

99. At no time was Mr. Ahmed ever cons%~ on the record as to his desire to waive his right
to a speedy trial. No written waiver or oral colloquy is reflected in the Docket or record
evidencing any waiver of speedy trial rights by Mr. Ahmed.

100. It is generally accepted that waivers of certain constitutional rights should be made in
open court. See e.g., Brady v. United States, 397 U.S. 742, 748 (1970) (right to trial);
Johnson v. Zerbst 304 U.S. 458, 465 (1938) (right to counsel).

101. The next hearing of record is 2-7-2000. (Vo1.1, Ex.9, p.l). After addressing Mr. Ahmed's
concern that his monies were not accessible to him in order to hire counsel, after giving
Mr. Ahmed another week to present an Affidavit as to the extent of his assets, after telling
the public defender that they should assume that they were going to be Mr. Ahmed's
counsel, the Court encouraged defense counsel to ask for a continuance of the trial date..
Counsel complied, (Id., Ex.9, pp. 19-20), and the Court granted the motion. (Id., p.22).

102. On 2-14-2000, after Mr. Ahmed's public defender produced a financial disclosure form
for the court, the Court, without discussion with Mr. Ahmed, continued the trial date until
July 10, 2000, to allow appointed defense counsel more time to prepare. (Vol.1, Ex.10,

pp. 4-3):

103. On 5-24-2000, in a telephonic conference between both Judges Sargus and Solovan II and
Attomey Shumacher, it was indicated that Mr. Schumacher had presented Judge Sargus
with a letter indicate his intention to represent Mr. Ahmed in his criminal case. (Vo1.1,
Ex.14, p.3). The Judge indicated that he had recently appointment Mr. Olivito to
represent Mr. Ahmed and the trial date was now going to be in October. (Id., p.13).

104. Judge Sargus stated that "each time that this case has been continued, Mr. Ahmed has
entered both his written and oral objection and cited speedy trial as a problem, over the
representations of his counsel." (Id.).

105. Mr. Shumacher indicated that if he was going to accept being retained in the case that he
would insist upon a waiver of speedy trial being signed. (Id., p.14). This never occurred.

106. On 6-2-2000, the Court indicated that Mr. Olivito and Mr. Nichelson had in fact been
appointed to represent Mr. Ahmed. (Vol.1, Ex. 15, p.3). Given their recent appointment,
Mr. Olivito indicated that his earliest availability for trial would be January 2001. (Id.,
p.4).

107. On 9-6-2000, Atty. Olivito read a motion from Mr. Ahmed indicating that he had "not
been advised by the court or his court appointed counsel, public defender, as to how and
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when to raise objections to continuance of the trial date in order to preserve the right of
speedy trial. In fact, public defender has been very hostile when I sought that information
and asked questions." (Id., p.18).

108. The motion indicated that "defendant was never consulted prior to making such motion
for continuance of trial date by his court appointed counsels. Defendant was never
advised by the court of these rights and how to preserve them by the court." (Id., p.19).
He indicated that he "is not even now clear as to how to preserve his certain rights for not
having legal background, or education or training, or training from counsels or the court."

(Id., p.20).

109. The Court, indicated that it was "precisely because the defendant is not trained in the field
of law, nor is he qualified to try a death penalty case that the court, to protect him, relies
upon counsel." (Id.). The Court ignored the speedy trial issue, indicated that "motions
filed by counsel will be heard by the court," and recessed. (Id.).

110. On 10-23-2000, counsel Hershey argued a motion moving the Court to release the
restraining order on Mr. Ahmed's personal funds to hire Attorneys Schumacher and
Riggs. He indicated that Judge Solovan II had released his prejudgment attachment, and
indicated that release of the funds was being sought so that they might be released to
Attorney Riggs "who has indicated to this court by previous letter, and I have a current
letterfrom him I could submit, also, that he is willing to undertake the defense of Mr.
Ahmed." (Vol.l, Ex.17, p.3).

111. On 11-9-2000, Mr. Ahmed raised numerous complaints about his appointed counsel to
Judge Sargus. Mr. Hershey indicated that whereas attorneys Schumacher and Riggs had
agreed to represent Mr. Ahmed, it was upon condition that he sign a speedy trial waiver
Mr. Ahmed refused to do. (Id., p.46).

112. It was indicated that Mr. Riggs had called Attorney Hershey later on and indicated that
they were now not interested in taking the case. (Id., p.47).

113. On 01-18-2001 Mr. Ahmed filed a pro se motion entitled "Motion to Remove Attorneys
for Fabricated Defense and Not for Truth as Contained in Discovery." (Doe. No. 208).
On page 3 of the motion, Mr. Ahmed complained that his appointed counsel had
inappropriately waived his speedy trial rights "with full knowledge of the court" and
noted that "Court and counsel did not exercise due diligence to bring this defendant to
trial within a reasonable time." Mr. Ahmed also complained of the failure of the Court to
allow him "leave to enter objections to all waivers, including waiver of speedy trial right
waiver by counsel made without the knowledge of this defendant." (Id., p.4) (emphasis in
original).
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114. Mr. Aluned also complained about the "Court's failure to advise this defendant of his
rights and how to protect them and court appointed counsels failure to do the same." (Id.).
He asserted that "[t]his defendant has the constitutional and statutory right to raise
objections and assert claim that the speedy trial rights were not affirmatively waived."
(Id.).

115. Mr. Ahmed's motion raised the issue of rep judice occasioned by the delay. "If the trial
had proceeded on 12/7/1999 as scheduled the outcome of the trial would clearly have
been in favor of this defendant. In fact proper action by defense counsel should have
been to ask for dismissal for failure to provide discovery as almost nothing was provided/
discovered by prosecution before 12/7/12999. Now its clear that continuances have
clearly benefitted to state at the deterement (sic) of defense."

Legal Analysis

116. In evaluating whether a constitutional right to a speedy trial has been denied, the
Supreme Court has identified four factors that must be considered: the length of
the delay, the reason for the delay, the assertion of the right by the accused, and
any prejudice accruing to the accused. Barker v. Wingo, 407 U.S. 514, 530
(1972). See also, Doggett v. United States, 505 U.S. 647, 651 (1992). None of
these individual factors is determinative of whether the state violated the
defendant's constitutional right to a speedy trial. Instead, the courts must
consider the four factors collectively. Barker, at 533.

117. However, in order to trigger this analysis, the defendant must allege that the interval
between accusation and trial is "presumptively prejudicial." Doggett, 505 U.S. at 651-52,
citing Barker, 407 U.S. at 530-31. The Doggett Court also noted that a delay
approaching one year becomes "presumptively prejudicial." Doggett, 505 U.S. at
652 fn. 1.

118. In Mr. Ahmed's case the delay was in excess of one year and is therefore, presumptively
prejudicial. See also, Cain v. Smith, 686 F.2d 374, 381 (6th Cir. 1982) (noting that
the length of the delay acts as a "triggering mechanism."). In Moore v. Arizona,
414 U.S. 25 (1973) (per curiam), the Court held that under Barker a defendant
need not, in every case, establish prejudice to his ability to defend on the
charges at trial to establish a speedy trial clause violation. Rather, each of the
factors must be considered. Id., at 26.

119. In this case, there was a delay of a^^°
ov z.^r

^mawly one year. This was a sufficient length of
time to trigger an inquiry into the other factors. See Cain, 686 F.2d at 381-2 (eleven and
one-half month delay is excessive and is a factor to be counted against the government).
A consideration of the other factors leads to the conclusion that Mr. Ahmed'
speedy trial rights were violated. - j72-c,

il..^.0 ^^'y ^Yi?.C.2vLGCCCSA ^2 Yf?^r^F»n-^ R YlE'fvt
1) /) nr
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120. It appears from the record that the delay in trial was occasioned by the trial court refusing
to facilitate the release of Mr. Ahmed's available funds to permit him to secure counsel of
his choice. Secondly, even assigned and appointed counsel informed the Court that Mr.
Ahmed wanted to protect his Speedy Trial rights and the trial court stated that it would
'protect' Mr. Ahmed's speedy trial rights. Therefore, the delay was attributable to the
government. Thus, the second factor under Barker, the reason for the delay,
weighs in favor of Mr. Ahmed.

121. The third factor, the assertion of the right by the defendant, also weighs heavily in favor
of Mr. Ahmed. Mr. Ahmed repeatedly and consistently asserted his speedy trial right. Cf.

Martin v. Rose, 744 F.2d 1245 (6th Cir. 1984) (finding no speedy trial clause violation
where there was a delay of almost two years, but holding that among the factors
influencing the court's decision was the defendant's failure to "demand a speedy trial until
five days before his trial." Id., at 1252.).

122. Finally, Moore indicates that prejudice to the defendant is not talismanic. In this case, Mr.
Ahmed consistently demanded his right to a speedy trial. This right was simply ignored
by the Court and court-appointed counsel in spite of the fact that he was assured that the
ri t would be protected. 7f2z Iyyr1,37ant 1Lih1e_iM:tY de ,vse ^ arv d, cl^n^od ^^i ^a^uef

P n^s s^ iUl^r tt,x^^U-S seu` i hdr^ ue ^r^d c^z^
e^^e ^bile,

123. dr^ionaliy, Ohio recognizes both a constitutional and statutory right to a speedy
trial. See, generally, State v. King, 70 Ohio St.3d 158, syllabus ( 1994). R.C.
2945471 embodies the statutory right to a speedy trial and states in part, "a
person against whom a charge of felony is pending shall be brought to trial within
two hundred seventy days after his arrest." R.C. 2945.71(C)(2).

124. Moreover, Section 10, Article I of the Ohio Constitution and the Sixth Amendment to the
United States Constitution embody the constitutional right to a speedy trial. State v.
Selvage, 80 Ohio St.3d 465, 466 (1997). See, also, Klopfer v. North Carolina,
386 U.S. 213, 223 (1967) (applying the Sixth Amendment to the states through
application of the Fourteenth Amendment).

125. The state must bring a person arrested and charged with a felony to trial within two
hundred seventy days. R.C. 2945.71(C)(2). But if the accused remains in jail in lieu of
bail solely on the pending charge, the statute mandates that each day count as three days.
R.C. 2945.71(E). This is known as the triple-count provision.

126. When computing how much time has run against the state under R.C. 2945.71,
the count begins with the date the state initially arrested the accused. R.C.
2945.71(C)(2); State v. Bauer (1980), 61 Ohio St.2d 83, 84.

127. Thus, both Mr. Ahmed's statutory and State Constitutional rights to a speedy trial were
also violated.

PROPOSITION OF LAW NO. 3
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The Sixth Amendment Right to Self-Representation at Trial.

128. Mr. Ahmed waived his right to counsel and attempted to proceed pro se during the trial
phase of his capital case. Tr. 8-18 (January 2, 2001 pretrial).

129. The trial court refused, without any inquiry, to permit or accept Ahmed's waiver. Tr. 18.
"You're not an attorney, Mr. Ahmed, please hold your silence." Tr. 18.

130. The trial court demonstrated that it would never consider Mr. Ahmed's request for self-
representation no matter how many times, or in how many different ways, he asked. Tr.
19 (September 6, 2000) ("I appreciate that. It is precisely because the defendant is not
trained in the field of law, nor is he qualified to try a death penalty case that the court, to
protect him, relies upon counsel. Motions filed by counsel will be heard by this court.")

131. Undeterred by the misconduct of the trial court, Mr. Ahmed again asserted his right to
self-representation. Tr. 4 (January 8, 2001).

132. The trial court addressed the issue simply by asking counsel if they were working on Mr.
Ahmed's case. Tr. 4.

133. When=Mr. Ahmed attempted to explain his situation to the trial court, the judge refused to
listen to his statements. Tr. 27 ("You will be quiet now.").

134. Again the trial court denied Mr. Ahmed his Constitutional right to self-representation.

135. On January 19, 2001, Mr. Ahmed filed a pro se motion to

136. In Faretta v. California, 422 U.S. 806 (1975), the Court recognized that every criminal
defendant enjoys the absolute right to make a knowing and intelligent waiver of the right
to an attorney and to represent himself at trial.

137. All that is required is a knowing and intelligent waiver of the right to appointed counsel.
Id., 422 U.S. at 835. See also United States v. Bowker, 372 F.3d 365, 386 (6th Cir. 2004).

138. Mr. Ahmed clearly and distinctly expressed concern over the performance of every court
appointed counsel. He was repeatedly denied access to his funds to secure counsel of his
own choosing. See Proposition of Law No. 1.

139. After being rebuked by the trial court at every turn, Mr. Ahmed chose to defend himself
rather than proceed to trial with attorneys he did not trust.

140. The trial court was Constitutionally obligated to honor this choice.
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141. The failure to permit Mr. Ahmed to represent himself renders the subsequent trial
Constitutionally invalid. Id. See also McKaskle v. Wiggins, 465 U.S. 168, 177 n. 8 (1984).

142. Mr. Ahmed's case demonstrates the fear expressed by the Court of the impact of the
denial of self-representation.

143. "To force a lawyer on a defendant can only lead him to believe that the law contrives

against him." Faretta, 422 U.S. at 835.

144. It is clear from the entire record of the proceedings that Mr. Ahmed operated under the

belief that every person and entity involved in the trial was actively operating against him,
including the court appointed attomeys.

145. Forcing Mr. Ahmed to proceed to trial and sentencing with appointed attomeys against
his wishes only served to strengthen his fears about the faimess of the process.

146. Mr. Ahmed requested the right to self-representation before the selection of the jury, see

Robards v. Rees, 789 F.2d 379, 383 (6th Cir. 1986). Nor was there a finding that the
request was only a tactic designed to delay the proceedings. Id. See Proposition of Law

No. 2.

147. The failure to permit Mr. Ahmed to defend himself deprived him of his right to conduct
his own defense and due process. U.S. Const. Amends. VI, XIV; Ohio Const. Art. I, §§
10, 16. This is a structural error and requires that this Court vacate Mr. Ahmed's
conviction and remand his case for a new trial. McKaskle, 465 U.S. at 177-78 n. 8.

PROPOSITION OF LAW NO. 4

The Judge Presiding Over Mr. Ahmed's Trial was Biased Against Mr. Ahmed.

148. It is apparent from the entire record that Judge Sargus developed a personal animosity
towards Mr. Ahmed.

149. This animosity deprived Mr. Ahmed of the most fundamental right, the right to an
unbiased and impartial tribunal. In re Murchison, 349 U.S. 133 (1955).

150. This claim is predicated on that axiom that "due process implies a tribunal both impartial
and mentally competent to afford a hearing." Jordan v. Massachusetts, 225 U.S. 167, 176

(1912).

151. The judge's activities created an "intolerable appearance of unfairness" denying Mr.
Ahmed due process and a fair trial. As the judge was the ultimate sentencer in this matter,
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120. It appears from the record that the delay in trial was occasioned by the trial court refusing
to facilitate the release of Mr. Ahmed's available funds to permit him to secure counsel of
his choice. Secondly, even assigned and appointed counsel informed the Court that Mr.
Ahmed wanted to protect his Speedy Trial rights and the trial court stated that it would
'protect' Mr. Ahmed's speedy trial rights. Therefore, the delay was attributable to the
government. Thus, the second factor under Barker, the reason for the delay,
weighs in favor of Mr. Ahmed.

121. The third factor, the assertion of the right by the defendant, also weighs heavily in favor

r

of Mr. Ahmed. Mr. Ahmed repeatedly and consistently asserted his speedy trial right. Cf.
Martin v. Rose, 744 F.2d 1245 (6th Cir. 1984) (finding no speedy trial clause violation
where there was a delay of almost two years, but holding that among the factors
influencing the court's decision was the defendant's failure to "demand a speedy trial until
five days before his trial." Id., at 1252.).

122. Finally, Moore indicates that prejudice to the defendant is not talismanic. In this case, Mr.
Ahmed consistently demanded his right to a speedy trial. This right was simply ignored
by the Court and court-appointed counsel in spite of the fact that he was assured that the
ri t would be protected. 712e Zrnrv iy7ca^ t t^zrfaz^sses ^^,!^•L1;e -2yzt V zf ^,G u^,`'°^f

b1 P^ Yt 4S^ S S^ ^ot rz^Y^ , J^ Pes) ^ G s Ll.S. S2vt}^ ^^'Lv/ jd^s ¢^P^zECh M,EC ^ ^a
41i Lt;I'1eSSfS ^CrCL4^.rytiC^ ^7QJ71e1[trc^ C(EfQ• 31Se ^C ^ ^/ 4^^ C l ^ '& ¢`p_ v} ^ U I A J 4X F-

123. ditionalOhio recognizes both a constitutional and statutory right to a speedy
trial. See, generally, State v. King, 70 Ohio St.3d 158, syllabus ( 1994). R.C.
2945-r7v1 embodies the statutory right to a speedy trial and states in part, "a
person against whom a charge of felony is pending shall be brought to trial within
two hundred seventy days after his arrest." R.C. 2945.71(C)(2).

124. Moreover, Section 10, Article I of the Ohio Constitution and the Sixth Amendment to the
United States Constitution embody the constitutional right to a speedy trial. State v.
Selvage, 80 Ohio St.3d 465, 466 (1997). See, also, Klopfer v. North Carolina,
386 U.S. 213, 223 (1967) (applying the Sixth Amendment to the states through
application of the Fourteenth Amendment).

125. The state must bring a person arrested and charged with a felony to trial within two
hundred seventy days. R.C. 2945.71(C)(2). But if the accused remains in jail in lieu of
bail solely on the pending charge, the statute mandates that each day count as three days.
R.C. 2945.71(E). This is known as the triple-count provision.

126. When computing how much time has run against the state under R.C. 2945.71,
the count begins with the date the state initially arrested the accused. R.C.
2945.71(C)(2); State v. Bauer (1980), 61 Ohio St.2d 83, 84.

127. Thus, both Mr. Ahmed's statutory and State Constitutional rights to a speedy trial were
also violated.

PROPOSITION OF LAW NO. 3

18



The Sixth Amendment Right to Self-Representation at Trial.

128. Mr. Ahmed waived his right to counsel and attempted to proceed pro se during the trial
phase of his capital case. Tr. 8-18 (January 2, 2001 pretrial).

129. The trial court refused, without any inquiry, to permit or accept Ahmed's waiver. Tr, 18.
"You're not an attomey, Mr. Ahmed, please hold your silence." Tr. 18.

130. The trial court demonstrated that it would never consider Mr. Ahmed's request for self-
representation no matter how many times, or in how many different ways, he asked. Tr.
19 (September 6, 2000) ("1 appreciate that. It is precisely because the defendant is not
trained in the field of law, nor is he qualified to try a death penalty case that the court, to
protect him, relies upon counsel. Motions filed by counsel will be heard by this court.")

131. Undeterred by the misconduct of the trial court, Mr. Ahmed again asserted his right to
self-representation. Tr. 4 (January 8, 2001).

132. The trial court addressed the issue simply by asking counsel if they were working on Mr.
Ahmed's case. Tr. 4.

133. When-Mr. Ahmed attempted to explain his situation to the trial court, the judge refused to
listen to his statements. Tr. 27 ("You will be quiet now.").

134. Again the trial court denied Mr. Ahmed his Constitutional right to self-representation.

135. On January 19, 2001, Mr. Ahmed filed a pro se motion to

136. In Faretta v. California, 422 U.S. 806 (1975), the Court recognized that every criminal
defendant enjoys the absolute right to make a knowing and intelligent waiver of the right
to an attorney and to represent himself at trial.

137. All that is required is a knowing and intelligent waiver of the right to appointed counsel.
Id., 422 U.S. at 835. See also United States v. Bowker, 372 F.3d 365, 386 (6th Cir. 2004).

138. Mr. Ahmed clearly and distinctly expressed concern over the performance of every court
appointed counsel. He was repeatedly denied access to his funds to secure counsel of his
own choosing. See Proposition of Law No. 1.

139. After being rebuked by the trial court at every turn, Mr. Ahmed chose to defend himself
rather than proceed to trial with attomeys he did not trust.

140. The trial court was Constitutionally obligated to honor this choice.

19



141. The failure to permit Mr. Ahmed to represent himself renders the subsequent trial
Constitutionally invalid. Id. See also McKaskle v. Wiggins, 465 U.S. 168, 177 n, 8(1984).

142. Mr. Ahmed's case demonstrates the fear expressed by the Court of the impact of the
denial of self-representation.

143. "To force a lawyer on a defendant can only lead him to believe that the law contrives
against him." Faretta, 422 U.S. at 835.

144. It is clear from the entire record of the proceedings that Mr. Ahmed operated under the
belief that every person and entity involved in the trial was actively operating against him,
including the court appointed attorneys.

145. Forcing Mr. Ahmed to proceed to trial and sentencing with appointed attorneys against
his wishes only served to strengthen his fears about the fairness of the process.

146. Mr. Ahmed requested the right to self-representation before the selection of the jury, see
Robards v. Rees, 789 F,2d 379, 383 (6th Cir. 1986). Nor was there a finding that the
request was only a tactic designed to delay the proceedings. Id. See Proposition of Law
No. 2.

147. The failure to permit Mr. Ahmed to defend himself deprived him of his right to conduct
his own defense and due process. U.S. Const. Amends. VI, XIV; Ohio Const. Art. I, §§
10, 16. This is a structural error and requires that this Court vacate Mr. Ahmed's
conviction and remand his case for a new trial. McKaskle, 465 U.S. at 177-78 n. 8.

PROPOSITION OF LAW NO. 4

The Judge Presiding Over Mr. Abmed's Trial was Biased Against Mr. Ahmed.

148. It is apparent from the entire record that Judge Sargus developed a personal animosity
towards Mr. Ahmed.

149. This animosity deprived Mr. Ahmed of the most fundamental right, the right to an
unbiased and impartial tribunal. In re Murchison, 349 U.S. 133 (1955).

150. This claim is predicated on that axiom that "due process implies a tribunal both impartial
and mentally competent to afford a hearing." Jordan v. Massachusetts, 225 U.S. 167, 176
(1912).

151. The judge's activities created an "intolerable appearance of unfairness" denying Mr.
Ahmed due process and a fair trial. As the judge was the ultimate sentencer in this matter,
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her actions must be scrutinized under the highest standards. Bracy v. Schomig, 286 F.3d

406, 412 (7th Cir. 2002).

152. Throughout the proceedings Judge Sargus refused to free Mr. Ahmed's assets in order
that he could retain counsel of his choice. See Proposition of Law No. 1.

153. Despite the fact the Mr. Ahmed respectfully addressed the court, the court repeatedly
ordered Mr. Alimed to "Shut up." Tr. 26 (February 7, 2000). See also at 14 (February 7,
2000) ("You will be quiet."); 27 (January 8, 2001) ("You will be quiet now.").

154. Judge Sargus repeatedly threatened to hold Mr. Ahmed in contempt for voicing concems
about the proceedings and counsel. Tr. 23 (February 7, 2000); 30-31 (January 8, 2001); ;
11 (February 1, 2001). Eventually Judge Sargus did hold Mr. Aluned in contempt and
threatened to gag Mr. Ahmed. Tr. 88-89 (January 11, 2001).

155. Eventually Judge Sargus ordered Mr. Ahmed removed from the courtroom. Tr. 89
(January 11, 2001).

156. A review of the record of this exchange between Mr. Ahmed and Judge Sargus reveals
that Mr. Ahmed was politely attempting to explain his continued dissatisfaction with
counsel. Tr. 84-89 (January 11, 2001).

Ahmed"Your Honor, you maybe having personally some grudge against me
because I filed affidavit for disqualification for you, but I do have
the right under the law to be heard and given fair chance to
describe what I want to say. And ORC 2701.03 says particularly
that judge who is -- whose affidavit of disqualification is filed
should not handle anything which deals with the substantive
rights."

Court "Now, if you have testimony we'll hear it. I have listened. I have
been heroically patient here this morning."

Ahmed "And I have the right under the law --"

Court "I don't want to hear about your rights. I don't want to hear -- you
are not here to expound upon the law of the United States. You are
hear to offer testimony."

Ahmed"Your Honor, I -"
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Court "Now, you will not -- you will stop at this point until your attorney
asks you a question which will require an answer that can be
characterized as testimony."

Ahmed"That's correct, Your Honor, but what I'm saying --"

Court "No, I don't need you to tell me what is correct or what you
appreciate."

Ahmed"If I can - if I can I just one more --"

Court "Allow the attorney to express his question, please."
Ahmed "Your Honor, there is very important thing here."

Court "No, no. You will allow the attorney to express his questions and
you will answer it."
Mr. Pierce, what is your question."

Ahmed"Your Honor - "

Court "No, you will be quiet or you will--"

Ahmed"There is one item

Court "You do not understand, and I really do not wish to impose
sanctions upon you. But you must be silent. When you are done,
your attomey can ask you if there's something you want to say --"

Ahmed"Okay, I want --"

Court "-- I'll allow him to do that. All right. You're in direct contempt of
court."

Ahmed"-- I'm just -- Your Honor --"

Court "-- you are in direct contempt of court

Ahmed"-- your Honor--"

Court "-- the sanction for that will be taken up --"

Ahmed"-- I just want to hand these papers to attorney Pete Olivito who handed
these to me."
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Court "I don't care what you're doing. You're in direct contempt of court.
I don't want to have to gag you; I don't want to have to impose
sanctions --"

Ahmed"-- there's a -- he didn't ask me that question --"

Court "-- but you must -- all right, let's take the defendant back. Let's take
the defe dant back to his cell."

This removal d nied A^im d $n o ortunity to aise the lanting of ID Badges
list in his of^ice on 9^28/99 Ey Terry and ^etective ^art Ciesy.

"(WHEREUPON, THE DEFENDANT WAS REMOVED FROM THE

COURTROOM.)"

157. Judge Sarguswas also named a possible witnesses on behalf of Mr. Ahmed. Doc. 129.
Judge Sargus was the judge presiding over the divorce case between the Ahmeds and was
to give testimony regarding those proceedings. As a witness in the case she should have
recused herself from hearing the case. Canon 3(E)(1 (d (v) of the CQde of Judicial
Conduct. ^-1

^y

tL JcG'1'Y iŝU^rw I,LeC^. S`'. ^_cQVrt^e Cb,tef
5^e^i ^s^ttie_ s ru^^ a^ecQcan^ w^fin^ iw^i^ ^ces> prF<src^et,

158. This exchange demonstrates Judge Sargus's bias against Mr. Ahmed directly impacted
her ability to fairly and impartially preside over his trial. Offut v. United States, 348 U.S.
11, 17 (1 954) ("instead of representing the impersonal authority of law, the trial judge
permitted himself to become personally embroiled with the petitioner.")

159. In a capital case, the possibility that a biased judge imposed a death sentence is not an
allegation to be dismissed or ignored. Bracy v. Schomig.

160. When the trial court demonstrates direct animosity towards a defendant the Constitution
mandates that the court not hear the defendant's case. Murchison.

161. This error is a structural defect which cannot be overcome. Tumey v. Ohio, 273 U.S. 510,
535 (1927). Conducting the trial before Judge Sargus deprived Mr. Ahmed of his Fifth,
Sixth, Eighth, Ninth and Fourteenth Amendment and Art. I, Sections 2, 5, 9, 10, 16 and
20 of the Ohio Constitution, rights to trial before a fair and impartial tribunal and to a fair
and reliable sentencing determination.

162. The conviction and sentence must be vacated and this matter remanded for a new trial
before an impartial judge.

PROPOSITION OF LAW NO. 5

Denial of Public Trial
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163. On November 9, 2000, the trial court ordered all spectators to leave the courtroom. Tr. 4

(November 9, 2000).

164. The court simply announced: "Because this is a private hearing, I'm going to ask that all
spectators leave." Tr. 4.

165. It also appears that a number of hearings were held in the jail rather than in open court.
Tr. 70, 91, 116 (January 8, 2001); 15 (January 11, 2001). There is no evidence that the
public could attend these hearings.

166. In fact, it appears that not only was the public unable to attend the hearings but attorneys
interested in the case could not attend. Tr. 27 (February 2, 2001).

167. The right to a public trial is set forth in the Sixth Amendment of the Constitution of the
United States.

168. This provision applies to the states through the Fourteenth Amendment. In re Oliver, 333
U.S. 257, 273 (1984). See also Section 10, Article I of the Constitution of the State of

Ohio.

169. As explained in Oliver, at 268-270, this "guarantee has always been recognized as a
safeguard against any attempt to employ our courts as instruments of persecution. The
knowiedge that every criminal trial is subject to contemporaneous review in the forum of
public opinion is an effective restraint on possible abuse of judicial power."

170. The decision of the trial court to close the hearings to the public violated Mr. Ahmed's
Sixth Amendment guarantee of a public trial. Waller v. Georgia, 467 U.S. 39 (1984).

171. The right to a public trial extends to pre-trial hearings. Press Enterprise Co. v. Superior

Court of California, 464 U.S. 501 ( 1984).

172. In Waller v. Georgia, 467 U.S. 39, 48 (1984), the Supreme Court of the United States
formulated the standards for courtroom closure into a four-part test:

the party seeking to close the hearing must advance an overriding interest that is
likely to be prejudiced;

the closure must be no broader than necessary to protect that interest;

the trial court must consider reasonable alternatives to closing the proceeding; and

it must make findings adequate to support the closure.
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173. Utilizing the Waller test, the record fails to reveal any justification for closing the
hearings. There is no showing of any need whatsoever to close the hearings. Rather it
appears to be done at the whim of the trial court.

174. A showing of prejudice is not necessary when the right to a public trial is denied. Id., at

49, fn. 9. The denial of a defendant's constitutional right to a public trial cannot be

harmless error. Id., at 467 U.S. at 49-50 and fn. 9.

175. This is a structural error and not subject to either "invited error" or harmless error review.

Arizona v. Fulminante, 499 U.S. 279 (1991).

176. Mr. Ahmed was denied the right to a public trial, as guaranteed under the Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution and the applicable portions of

the Ohio Constitution.

PROPOSITION OF LAW NO. 6

Denial of Right of Confrontation and Due Process in the Admission of Hearsay.

177. The Sixth Amendment Confrontation Clause provides that, "In all criminal cases, the
accused-shall enjoy the right.., to be confronted with the witnesses against him." U.S.
Const. amend. VI. This guarantee applies to both federal and state prosecutions. Pointer

v. Texas, 380 U.S. 400, 406 (1965).

178. "If one were to read this language literally," the Confrontation Clause would exclude "any
statement made by a declarant not present at trial." Ohio v. Roberts, 448 U.S. 56, 63
(1980). However, it has never been taken literally.

179. Instead, prior to the Supreme Court's recent decision in Crawford v. Washington, 124 S.

Ct. 1354 (2004), the Confrontation Clause was read in conjunction with the hearsay rule
and its exceptions. Roberts, 448 U.S. at 89. The Confrontation Clause allowed hearsay
to be admitted in evidence at trial if it fell within a "firmly rooted hearsay exception" or
showed "particularized guarantees of trustworthiness." Roberts, 448 U.S. at 66.

180. Crawford is a watershed decision that significantly alters Confrontation Clause analysis.
Retuming to the historical roots of the Sixth Amendment, the Supreme Court has now
divorced the Confrontation Clause from evidentiary rules. The relevant question today is
not whether an out-of-court statement falls within a hearsay exception or is reliable. The
relevant question is whether the statement is "testimonial," roughly defined as something
that resembles formalized testimony such as an affidavit, deposition, or confession to the
police. Testimonial hearsay only may be admitted if the proponent can prove that the
declarant is unavailable and that the opponent had had a prior opportunity to cross-
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examine the declarant when he or she made the statement. Crawford, 124 S.Ct. at 1374.
With respect to nontestimonial hearsay, the Court left open whether Roberts would apply,
or whether such statements would be "exempted... from Confrontation Clause scrutiny
altogether." Id.

181. "Where testimonial statements are involved, we do not think the Framers meant to leave
the Sixth Amendment's protection to... amorphous notions of'reliability."' Id., at 1370.
The framework was too unpredictable, the Court complained. Id., at 1371. Even worse, it
admitted into evidence "core testimonial statements that the Confrontation Clause plainly
meant to exclude," such as accomplice confessions to the police, grand jury testimony,
and prior trial testimony where the defendant had not had the opportunity to cross-
examine the witness. Id., at 1371-72.

182. Crawford therefore ovenuled Roberts'reliability test as applied to testimonial evidence.
Id., at 1374. With respect to "nontestimonial hearsay," though, the Court found that "it is
wholly consistent with the Framers' design to afford the States flexibility in their
development of hearsay law-as does Roberts, and as would an approach that exempted
such statements from Confrontation Clause scrutiny altogether." Id.

183. Even under the old Roberts standard, the testimony of Terry Yockey was inadmissible.
Her testimony bore no indicia of reliability as she repeatedly stated that she did not create
the report, know what the codes meant, and was simply a receptionist at Worldcom.

184. The admission of her testimony deprived Mr. Ahmed of his Constitutional rights to
confront witnesses, to a full and fair trial, and due process of law.

PROPOSITION OF LAW NO. 7

Invalid and Unconstitutional Search of the Home.

185. No warrant was ever issued for a search of the Ahmed home. Despite this fact the police,
prosecutors, investigators, coroner, and other law enforcement personnel repeatedly
entered, searched, and collected material from the home.

186. It is axiomatic that a search conducted without a warrant is per se unreasonable and
therefore unconstitutional. Katz v. United States, 389 U.S. 347 (1967).

187. The failure to obtain a warrant for these searches mandates suppression of all the
evidence obtained. Muncey v. Arizona, 437 U.S. 385 ( 1978); Flippo v. West Virginia, 528
U.S. 11 ( 1999).
Ahmed had standing to object and seek suppression of all evidence
brought from the rental-marital-home, under ORC 2106.15 and also
because Police brought his property without any search warrant,
when Ahmed had the lease on his name and he paid advance retainer/
deposit to rent the home and lived there before. Any order of the
abated divorce case was of c^ effect or force after 3:00 AM ot1
9/11/99 from the time of dea h recorded in the death certificate.
See State ex re1. Litty, Leskovyansky 77 Ohio St.3d 97 (1996)i

and In Re Johnson, 14 OApp.3d 235 (1984); ORC 2106.15;
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188. There is no crime scene exception to the warrant requirement. Therefore, in order to enter
the home and search and collect material the State needed to obtain a warrant. Muncey;

Flippo.

189. The remedy for this invalid search is to suppress all evidence obtained as a result of the
unconstitutional invasion of the home. Mapp v. Ohio, 367 U.S. 643 (1961). See also

Weeks v. United States, 232 U.S. 383 (1914).

190. The searches of the Ahmed home, and the subsequent use of the evidence obtained during
the searches, violated Mr. Ahmed's Fourth Amendment right to be free of unreasonable
searches and seizures.

PROPOSITION OF LAW NO. 8

Prosecutorial Misconducted Permeated the Trial.

191. A capital defendant is entitled to a determination of his guilt and sentence that is free
from prosecutorial misconduct which renders the proceeding fundamentally unfair.
Donnelly v. DeChristoforo, 416 U.S. 637 (1974). The prosecutor has a special duty and
functions as the govenunent's representative, "...whose obligation to govern impartially is
as compelling as its obligation to govern at all..." Berger v. United States, 295 U.S. 78, 88
(1935)s See also United States v. Bess, 593 F.2d 749 (6th Cir. 1979). In this case, the
prosecutors abandoned their constitutional duty in favor of sensationalism, emotionalism,
and extremism solely to gain a conviction and death sentence.

192. The prosecutor argued that this was an "honor killing." Tr. 831. There is absolutely no
evidence in the record to support this argument. To the contrary, presented evidence
murdeiluntary manslaughter'but misled Jury in claiming aggravated

193. Arguing facts not in evidence is improper. United States v. Leon, 534 F.2d 667, 679 (6th

Cir.1976). Prosecutor denied defense a Jury instruction on "voluntary
manslaughter"by filing instructions not including it as lesser offehsf

194. The testimony and evidence challenged in this Proposition of Law are clearly on the
record. There is simply no excuse for the failure of appellate counsel to raise this issue on
appeal. The failure to raise meritorious issues, especially when weaker claims are raised,
constitutes ineffective assistance of appellate counsel. Mapes, 171 F.3d at 427-428.

195. Consideration of a non-statutory aggravating circumstance renders the sentence invalid.
Barclay v. Florida, 463 U.S. 939 (1983); State v. Johnson, 24 Ohio St.3d 87 (1986).

196. In Johnson, this Court recognized that "the inescapable conclusion is that it was error to
submit the non-statutory aggravating factor to the jury for its consideration in the penalty
phase of the trial... Presenting the jury with specifications not pennitted by statute
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impermissibly tip the scales in favor of death, and essentially undermines the required

reliability in the jury's determination." Id., at 94, citations omitted.

197. The failure of a state to comply with its own rules denies a defendant his due process

rights. Evilts v. Lucey, 469 U.S. 387 (1985). Once a state determines that evidence should
be excluded, the failure to enforce the rules denies a defendant due process and equal
protection. See Ohio v. Roberts, 448 U.S. 56, 66 (1980); Sherley v. Seabold, 929 F.2d 272

(6th Cir. 1991); Carter v. Sowders, 5 F.3d 975 (6th Cir. 1993).

198. In this case, it is clear that the non-statutory aggravating circumstance directly resulted in
the death sentence. The jury and trial court specifically relied on the manner of death in
imposing the death sentence. Tr. 26 (February 2, 2001).

199. Consideration of a non-statutory aggravating circumstance renders the sentence invalid.
Barclay v. Florida, 463 U.S. 939 (1983); State v. Johnson, 24 Ohio St.3d 87 (1986).

200. The testimony and evidence challenged in this Proposition of Law are clearly on the
record. There is simply no excuse for the failure of appellate counsel to raise this issue on
appeal. The failure to raise meritorious issues, especially when weaker claims are raised,
constitutes ineffective assistance of appellate counsel. Mapes, 171 F.3d at 427-428.

PROPOSITION OF LAW NO. 9

Ineffective Assistance of Counsel at Trial.

201. Mr. Ahmed was entitled to the effective assistance of counsel at trial and sentencing.
Strickland v. Washington, 466 U.S. 668 (1984). Wiggins v. Smith, 539 U.S. 510, 524

(2003). See also, l-lamblin v. Mitchell, 354 F.3d 482 (6th Cir. 2003).

202. "Counsel's overall performance is particularly shocking given the fact that this case
involves the death penalty. Strickland instructed that '[p]revailing norms of practice as
reflected in American Bar Association Standards and the like, e.g. ABA Standards for
Criminal Justice 4-1.1 to 4-8.6 (2d ed. 1980) ("The Defense Function"), are guides to
determining what is reasonable, but they are only guides.' Strickland, 466 U.S. at 688,
104 S.Ct. 2052. ABA Standard 4-1.2(c) states that '[s]ince the death penalty differs from
other criminal penalties in its finality, defense counsel in a capital case should respond to
this difference by making extraordinary efforts on behalf of the accused." ABA Standards
for Criminal Justice Prosecution and Defense Function 120 (3d ed. 1993).

203, The Supreme Court recently affirmed that Strickland has always stood for the proposition
that there can be no "strategic decision" predicated on a total lack of investigation.
Wiggins v. Smith, 1213 S.Ct. at 2536, 2538-2539, 2541(2003); Strickland, 466 U.S. at
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690-691. It is clear that counsel did not investigate the mitigation defense evident on the
record: Mr. Ahmed's cultural background.

204. Counsel's failure to tap into available resources to properly investigate, prepare, and
present a mitigation defense is unreasonable performance. Counsel must conduct an
adequate investigation in order to make reasonable strategic decisions. Wiggins, 1213
S.Ct. at 2536, 2538-2539, 2541(2003); Strickland, 466 U.S. at 690-691.

205. The failure to ensure that mitigation witnesses who spoke Erdu were supported by a
translator who spoke and understood Erdu deprived the sentencers of a proper picture of
Mr. Ahmed thereby preventing them from considering relevant mitigation evidence.
Lockett v. Ohio, 438 U.S. 586 (1978); Eddings v. Oklahoma, 455 U.S. 104 (1982).

206. During the mitigation phase counsel improperly argued that the nature and circumstances
of the offense were strong aggravating factors. Tr. 163 (February 1, 2001). This is clearly
improper as the nature and circumstances of the offense are not statutory aggravating
circumstances. State v. Wogenstahl, 75 Ohio St.3d 344 (1996).

207. Consideration of a non-statutory aggravating circumstance renders the sentence invalid.
Barclay v. Florida, 463 U.S. 939 (1983); State v. Johnson, 24 Ohio St.3d 87 (1986).

208. Evemi-flthe above identified errors individually do not warrant relief, the cumulative
impact of counsels' deficiencies warrant relief.

209. A hallmark of effective counsel, like an effective doctor, is to do no harm. Counsel failed
to investigate and present evidence, solicited extraordinarily prejudicial unproven hearsay
allegations of misconduct, failed to correct their errors, and failed to defend Mr. Ahmed.
This deficient performance prejudiced Mr. Ahmed and renders his conviction and
sentence constitutionally invalid. Wiggins.

PROPOSITION OF LAW NO. 10

Denial of the Effective Assistance of Counsel on Appeal of Right

210. For the above stated reasons, Mr. Ahmed was denied the effective assistance of counsel
on appeal. Strickland v. Washington, 466 U.S. 668 (1984).

211. Counsels' conduct on appeal fell below reasonable standards of professional care and
prejudiced Mr. Ahmed.

212. Mr. Ahmed was entitled to the effective assistance of counsel on his direct
appeals as of right. Evitts v. Lucey, 469 U.S. 387 (1985). Mr. Ahmed was denied
the effective assistance of appellate counsel as counsel failed to raise
meritorious issues. Appellate counsel must act as an advocate and support the
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cause of his client to the best of his ability. See for example, Anders v. California,
386 U.S. 738 (1967); Penson v. Ohio, 488 U.S. 75 (1988).

213. While appellate counsel has no constitutional duty to raise every single non-frivolous
issue requested by a criminal defendant, counsel must still exercise reasonable
professional judgment in presenting the appeal. See Jones v. Barnes, 463 U.S. 745, 750

(1983).

214. Appellate counsel may choose which issues to appeal as long as his performance is
"within the range of competence demanded of attorneys in criminal cases and assures that
indigent defendant an adequate opportunity to present his claims fairly in the context of
the state's appellate process." Jones, 463 U.S. at 755 (Blackmun, J., concurring). See also
Alvord v. Wainwright, 725 F.2d 1282 (11th Cir. 1984); Sullivan v. Wainwright, 695 F.2d
1306, 1309 (11th Cir. 1983); Cunningham v. Henderson, 725 F.2d 32, 36 (2nd Cir. 1984).

215. The failure to raise meritorious issues, especially when weaker claims are raised,
constitutes ineffective assistance of appellate counsel. Carpenter v. Mohr, 163 F.3d 938,
946 (6th Cir. 1998); Mapes v. Coyle, 171 F.3d 488, 427-428 O6th Cir. 1999).

216. Furthermore, omitting a "dead-bang winner" from an appeal is not objectively reasonable.
United States v. Cook, 45 F.3d 388, 395 (10th Cir. 1995). See also Matire v. Wainwright,
811 F.2d 1430 (11th Cir. 1987); People v. Bowen, 791 F.2d 861 (11th Cir. 1986); Ragan
v. Dugger, 544 So. 2d 1052 (Fla. Dist. 1 Ct. App. 1989); Whitt v. Holland, 342 S.E.2d
292 (W. Va. 1986).

CONCLUSION

217. Counsel's conduct fell below the acceptable standards of representation as enunciated in
Strickland and cannot be explained away as sound trial tactics, strategies or reasonable
professional judgment. Counsel's errors were so serious that counsel was not functioning
as counsel as guaranteed to a defendant by the Sixth Amendment. Counsel simply failed
to properly prepare for the appeal of Mr. Ahmed's case.

218. Counsel avers that the issues raised in the Application for Reopening constitute colorable
claims of ineffective assistance of counsel.

219. Counsel further avers that Mr. Ahmed was prejudiced by the deficient performance of
appellate counsel in that he was deprived of proper appellate review of his case, this
Court would have reversed his conviction, and/or this Court would have vacated his death
sentence.

220. Counsel further avers that good cause exists to reopen Mr. Ahmed's direct appeal.

Further Affiant Sayeth Not
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RETURN: RECEIPT; INilEN`rwz^ OF SEARCIR WARRAIT'r

T'fIE STATE OF OIiiO

FRANKLIN COUNTY,

CITY OF hilliarci } 5S.

, . .. _ ,. . . _ .. , .:..
I, the officer taking property hereundCr, received the attached search warrant

and executed it as follows: On 19",19C
.1 %

at 11'.45 o'clock _-M., I searched ^W42 Q^kriCe o 1&m AaVO.xMCad.
,aY650O b`r('Ekft^ 9'A (Clw.p¢cc,ew/the premises) 9^^k -

described in the warrant and left a copy of the warrant ( with / ..at.) -

(namc of person) or from whose premises taken (or) at the place of search

together with a copy of this Inventory and Receipt for the items seized. The following

an INVENTORY of the property taken pursuant to the warrant and prepared by

^ ► ^,.^Q
(officer taking property)

This Inventory was made in the presence of (Circle one) 1
191^ ^

"V- the applicant

for this warrant andS^wTWvA' Ê  the person from whose possession (or) from whose premises

the property was taken. 2. ,
(name) must be applicant or person from whosc...

and , acting in the absence of
(name) (applicant or person Crom whose... )

I swear that this Inventory is a true and detailed account of all property taken by me on the warrant

and a copy of this Inventory was deposited with the person or at the premises from which the property was

taken as a Receipt of the items taken.

_------'-
Sig^eture uf taking ofHcv

Subscribed and swom to and retumed before me this day of

p0 r , 19 5^.



5wom and subscribed before me this 17th day of December, 2004.
r

}ARRY

otary Pub

^

M9 commissbn `zs aa c,.pir:ian da'a

Sac. I+/.0; R.C.
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STATE OF OHIO,

Appellee,

vs.

NAWAZ AHMED,

Appellant.

IN THE SUPREME COURT OF OHIO

CASE No. 2001-0871

COmmon Pleas Case: 99-CR-192

THIS IS A CAPITAL CASE

AFFIDAVIT N0.1 OF NAWAZ AHMED IN SUPPORT OF

APPLICATION FOR REOPENING PURSUANT TO S.CT.PRAC.R.11(6)

STATE OF OHIO )

RICHLAND COUNTY,

I, Nawaz Ahmed, being first duly sworn as per law, do depose and

say as follows:

1. I am competent to testify and have personal knowledge of the facts

stated herein. I am incarcerated at MANCI since 2-2-2001 on deathrow.

2. This amended Application For reopening was taken away from me

alongwith other two boxes of legal papers by the MANCI staff impending

move of deathrow from MANCI to OSP,Youngstown,Ohio. I was not allowed

access to my legal papers as I was marked for the transfer to OSP.

These two boxes of legal papers have recently been provided to me and

I am able to obtain this Application and file it now.

3. The first Application filed by counsels was wrongly held to be

late when infact it was filed prematurely and before the Direct Appeal

had ended as interpreted by the Morgan v. Eads,supra Points 18-19.

Court lacked Jurisdiction to rule upon Reopening before the Directreview

had ended. I filed a timely Motion for Reconsideration on 9/2/04, and
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was denied on 10/27/04. I filed a Motion For Supplimentary Briefing

as of Right in continuation of Direct Appeal on 4/14/2005 which was

denied on 05/03/2005 in which Court held:

"This cause is pending before the Court as an Appeal from

the Court of Common Pleas for Belmont County..."

State v. Ahmed, 105 Ohio St.3d 1536( Ohio. May 3, 2005).

Wherefore, as per the holding of this Court, Appeal of Right had not

ended uptil May 3,2005 as per Ohio Law. The Application For reopening

starts after the Appeal of Right ends and is finished.Mougan,Supra.

4. Ahmed also filed a timely Petition For Writ of Certiorari as per

U.S. Supreme Court Rule 13.3 "allowing tolling of time due to Reconside-

ration filed in the Ohio Supreme Court:' The review by Cert was filed

on 1/21/2005 which was denied on 6/13/2005. Appellant had right to seek

this "Direct review" under Federal statutes 28 USC 1257 and 2101.

Wherefore, my Direct Appeal of Right had not finished or ended uptil

and on 6/13/2005.

5. The Ohio Supreme Court lacked subject-matter Jurisdiction and Patent

and unambiguous Jurisdiction on 03/02/2005 to Rule upon the prematurely

filed Application for Reopening on 12/21/2004. Inspite of the lack of

Jurisdiction, this court wrongly held that Application was late and

filed out-of-time allowed by S.Ct.Prac.Rule 11(6)(A). This holding or

application of "procedural default" was in direct conflict with recently

decided case Morgan v. Eads, 104 Ohio St.3d 142 ( Ohio. November 22,2004)

which held at Point 18-19 that:

Reopening begins after Direct review ( Appeal of Right) has

ended or finished".

Clearly, my Direct Appeal even under Ohio' law had not ended or finished

2



on 12/21/2004 when First Application For Reopening was filed, as evident

from "Reconsideration" denied on 10/27/2004. See State v. Ahmed,103

Ohio St.3d 27( Ohio October 27,2004) and State v. Ahmed, 105 Ohio St.3d

1536 (Ohio. May 3, 2005).

6. Court failed to remember what it had very recently said in the Morgan

V. Eads, supra in interpreting the App.Rule 26(B)(1), which was used

as a mirror to draft the S.Ct.Prac.Rule 11(6)(A), the timing requirement

and all other provisions. Its caselaw had always been applicable Rule

11(6) cases in every respect. Application For reopening was due 90

days after the denial of Direct Appeal when the Morgan v. eads was decided

on the 89th day of due date. The "New rule" was applicable to Ahmed,

even if by any stretch of logic it could be held that" Reconsideration

is Not Part of Direct Appeal'.' When tolling effect of Reconsideration

is Encoded at S.Ct.Prac.Rule 11(2), and 11(4), and in the caselaw.

7. The denial of Application on 03/02/2005 was also "Contrary to the

Federal Law determined by the U.S. Supreme Court", about the "Reconsidera-

tion tolls the time of Judgment of the HighestState Court", Rule 13.3

and 28 USC 2101(c) and caselaw.

"Sup.Ct.Rule 13.3 provided that period for filing Petition

for writ of certiorari commences upon denial of party's
Petition for rehearing,... Certiorari petition was timely
filed under 28 USC 2101(c) within 90 days of date :` Judgment
was entered upon denial of rehearing."

Hibbs v. Winn (2004), 542 U.S. 88, 124 S.Ct. 2276.

See also Fogg v. Carroll( 2006, DC Del.) 465 F.Supp.2d 336;

8. it appears that Ohio Supreme Court wrongly presumes that its entry

of Judgment denying Appeal becomes a "final Judgment" even when a Motion

for Reconsideration is pending before it or Appellant files a timely
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Petition for writ of Certiorari in the U.S. Supreme Court. Such a

holding is wrong both under Ohio and Federal Law which holds:

In determining when Judgment became final after conviction

time within which to petition United sates Supreme Court for

writ of certiorari under Rule 13 or 13.3 was to be include,

since finality of Judgment was defined as that point at which

Courts no longerypiovide remedy Direct review."

In re Pine (1977), 3rd Dist.) 66 Cal. App.3d 593, 136 Cal Rptr 718;

9. The Ohio Law about Reconsideration states that:

" Rule governing Reconsideration of Appellate Court's Decision

provides mechanism by which party may prevent miscarriage of

Justice that could arise when Appellate Court makes obvious

error of law or fact or renders unsupportable decision under

the law."

State v. Owens (Ohio App. 11 Dist., 07-01-1996), 112 Ohio App.3d 334!

It is obvious that "Reconsideration" is part of Direct Appeal of Right„

even under the Ohio Law.

10. From all of the above it is clear that Ohio Supreme Court lacked
Reopening

Jurisdiction to find that Application For 8ssamsi^sxatinA filed on

12/21/2004, only 55 days after the denial of Reconsideration was not

timely under S.Ct.Prac.Rule 11(6)(A) or it was "untimely filed".

See also State v. gumm, 103 Ohio St.3d 162, Justice PFEIFER J, concurring:

" I would suspend the 90-days time limit until a defendant
has released his allegedly deficient appellate counsel,
or until the defendant has hired additional counsel."

The Motion For Reconsideration was filed by the Appellate Counsels

on 9/3/04 and they were on the case until Court ruled on their Motion

on 10/27/2004. DR 2-110 requires Attorneys to RETURN FILES when their

Representation has ended and they are no longer representing the client.

Wherefore, Court can not even expect that Appellate counsels will return
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the files, records before their Representation has ended. In many cases

same Appellate Attorneys would file a "Motion For Reconsideration"

and also the "Petition for writ of Certiorari" in the U.S. Supreme Court.

Wherfore, the Federal Law makes more sense in determining when the

"Direct review" has ended, and start the "Reopening Clock" from that

date. It will remove all confusing interpretations of S.Ct.Prac.R.11(6)

and App.Rule 26(B) as to "timing of filing" Reopening.

it is hard to understand that "review by US Sup.Ct." is not part

of Direct review or Direct Appeal of Right? Why the Rule-making Staff

or Committe do not under-stand this simple fact? The Morgan v. Eads,

has pointed to the same direction by use of language";Reopening does not

begin until after defendant's Appeal of Right has ended". Id., at P18-19;

11. The "good cause" existed to file the Application For Reopening

even under the literal language of the Rule 11(6)(A):

(a) Appellate counsels were still on the case as they filed

Motion for Reconsideration on 9/3/04, which Court Ruled on
10/27/04. 'fhus setting the clock for 90 days from 10-27-04.

(b) Motion For reconsideration is part of Direct Appeal and

tolls the effective daye of Entry of Judgment under Rule 11(4)

uptil 10/27/04.

The ORC 1.11 requires that "remedial Laws" be liberally construed and

liberally applied to ensure "Justice". The Rule 11(6) is a Remodial Law.

So court must have "hightesned tollerance" for counting 90 days or in

determining what constitutes "good cause" for filing late. State v.Gumm.

'Lhe appointment of counsels can not serve as a determining factor

13Rga±.}.^..bpacause Rule 11(6) as written do not create a sure right or any

specific date when the counsels would be appointed for filing Reopening.
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12. The honorable Court should vacate, recall, r-escind:: order

of 03/02/2005 as it is wrong on every ground and is also factually

wrong as it failed to count the 90 days from the denial of Reconside-

ration under Morgan v. Eads, supra.

After vacating the order of 03/02/2005, Court should Rule upon

the same Application and this Application as it amends various Propo-

sitions of law and factual basis for those claims by correcting some.

13. The "Good cause" also existed because being non-indigent, Applicant

had right to representation by counsel by use of huis funds, in addition

to VCCR right to counsel under VCCR Art.36(1),(2). because Courts had

restrained Appellant use of his own funds to timely employ counsels,

any delay in appointing counsels was direct result of Court's faiIurer,to

appoint counsels when requested within two days of decision on Appeal.

The 21 days delay was not unreasonable when counsels were:

(a) Not notified of appointment for 24 days from Decision

on Direct Appeal.

(b) Motion For Reconsideration tolled time to file Reopening,

(c) Court did not provide its Appellate file until after the

appointment, thus a month later,

(d) The delay in appointment cause the scheduling conflicts

among deadlines in other cases.

(e) All the claims, errors, Propositions of Law presented were

new and had not been afforded " one appeal of right to hear

those claims on Appeal".

(f) The "genuine issues" raised required excuse of defaut as

per Reopening Jurisprudence and Rule 11(6)(E).

"In the interest of Justice,defendant is not required to comply
with 90 days filing bar, when "genuine issues" are raised."

City of Toledo v. Eissa, No. L-02-1008, 2002-Ohio-5909, WL 31420099'
6



(g) Court has accepted filings by counsels when appointed

late, and provided counsels full 90 days after they were

notified of their appointments, in various Reopening Cases

cited as "good Cause" in the original Application.
of appointment

In this case counsels were notified/on 9/24/04 and they

filed on 12/21/04, within the 90 days.

(h) The purported delay was not caused by Ahmed.

14. PROPOSITION OF LAW NO. 2

Violatiuon of Constitutional and statutory Rights To Speedy Trial

15. The Belmont County Public defenders has submitted documents

about all Felony cases in which Mr. James Nicholson and/or

Eric Costine acted as Counsels from 7/09/1998 to 09/12/2005.

See Exhibits "Arr ^ rrBrv r rrCrr r nDrr ^ rrEn ^ rrF rr ^ rr^r> ^ rrHu ^ nIn ^ rr Jrr ^ nK+r ^ rrLir

to this Affidavit. This show that during these Six Years there

has been absolutely NO felony Jury trial. All cases were ultimately

decied due to various Pleas, resulting in "SENTENCING HEARING:'

All pled guilty, thus eliminating the need for any Jury Trial.

With such record, it is resoanble to conclude that Prosecutor

and Judges and Sheriff wanted to see the same result in the case

99-CR-192 filed on 10-07-99 against this Appellant(defendant).

That is the "county strategy" to control costs and provide quick

resolution to the criminal felony cases. The County Public Defender

had no scheduling conflicts due to any other Trail. He has never

ever before ordered or argued DNA results or case before the Jury. Infact,

only other capital case involving death penalty in which Mr. Nich-

olson represented was also decided on guilty plea. Wherefor, Jury

trials are unheard-off and very rarity in Belmont County.

Ahmed insisted upon Jury trial. Due to this insistance, the entire



County Criminal Justiuce system worked to force Ahmed to enter a Plea

of guilty or not guilty by reason of insanity. Ahmed refuse.

Prosecutor and trial Judge used Divorce case to deny Ahmed use of

his own funds so that Ahmed cannot employ private counsels from

the time of arrest, even when divorce cases abates due to death

of any party to divorce. The divorce judge has no Jurisdiction

except to dismiss the divorce case by reason of death. See Sate

Ex rel Litty v. Leskovyansky, 77 Ohio St.3d 97(Ohio 1996).

16. When defendant Ahmed came to know about such illegal order,not

served upon him, he write to trial Judge Sargus, by a letter as

to why she made any such order preventing him the use of his own

funds. See Document filed on

17. Rather than dismissing the case, Judge sargus transferred the

divorce case to Judge Solovan 113 when both Judge lacked Patent and

unambiguous jurisdiction to transfer or make any other orders in the

divorce case 99-DR-40 after 9/11/99. The defendant again complaint

to the Trial Judge at the hearing on about the denial of

use of his own funds to employ private counsels. Fkather than

responding pos-tively, Judge asked Attorney Costine "lets dismiss

that casep Costine had nothing to do with the dismissal when it only

needed a Court order vacating illegal non-Jurisdictional order of

9/13/99 and its service upon all banks, financial institutions.

18."frial Judge asked Prosecutor to submit another order for restraining

the defendant from using the same funds already restrained via the

divorce case. Judge gargus on 11/15/99 in the absence of defendant

asked public defender," Is there any hearing scheduled to address

the freeing of assets of defendant". So Judge knew it what she had

done in the divorc-e case on 9/13/99 but pretending not to know it

to avoid creating record in the criminal case.
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19. Another order prohibiting Ahmed from using his own funds was

made on 11/24/99 in the criminal case by Judge Sargus, after knowing

from Judge Solovan II that civil cases 99-CV-457, 99-CV-403 no longer

prohibited Ahmed from using his own funds (11/1/99 Tr in 99-CV-403)0

see 11/29/99 Tr 8; A non-indigent defendant is not required by any

law to submit his "financial disclouser" in camera or otherwise. See

generally, ORC 120.01 et seq and ORC 120.15 and 120.05 specifically.

These tactics were to further delay the employment of private counsel

and to delay the trial.

20. Prosecutor on 11/29/99 informed the court that "this defendnt

is not an indigent; has available to him substantial assets..."

( 11/29/99 Tr. 7).

ORC 120.15(D) and 120.05 requires the Court to discharge the County

public defender upon learning of non-indigency. The Public defender

must withdrw from representation of a non-indigent because system

is for representation of indigents.

21. It is not for the Trial Judge to arrange or appoint Counsels for

a non-indigent.

" trial Judge has no legal duty under any Rule of Court, statte,
or Caselaw (Cons i^tut3on ,in Ohio to appoint counsel for a
non-indigent".
State ex rel. Wells v. kennessey, 37 Ohio St.2d 37;

"Common sense as well as the Law compells a conclusion that
Trial Judge has no Authority to order a party to retain
legal counsel."

When trial Judge had known all along from the time of arrest that

Ahmed had his own funds and was not an-indigent as evident from the

order of 9/13/99 made in abated divorce case 99-DR-40 (Ex. "

and from the arraignment hearing on 10/13/99 where Ahmed stated:

9
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ARRAIGNMENT JUDGE: Mr. Ahmed have you attempted to contact
or retain private legal counsel in this case?

DEFENDANT: Yes, Your Honor. I talked to about three Attoreys.

ARRAIGNMENT JUDGE: All right. So you are in the process of
perhaps acquiring your own legal counsel.
DEFENDANT: That is True.

There was no need to appoiint public defenders even for the arrignment

because Criminal Rule 10(C)(1) requires that arraignment be postponed
or continued to give time for retaining slected counsels.

Actually, transcript is cleaned out. Ahmed had also said that I have
my own funds to pay for the private counsels.

When trial Judge has neither a "legal Duty" nor any "Authority"

to require a non-indigent to retain counsel. The appointment of Public

defenders was illegal, and Ahmed should not be held responsible for

actions or inaction to delay the trial.

" Court may not compell a party to submit to exercise of Judicial

power not possesed by that tribunal."

State ex rel. Talaba v. Moreland, 132 Ohio St. 71, 5 N.E.2d 159;

22. Moreover, why appoint public defenders when Law prohibits that

Public defenders should be appointed to represent non-indigent defendants.

See ORC 120.01 et seq, the entire Public defender system is created to

represent 'indigents" only. ORC 120.05(C) and 120.15(D) requires that

public defenders withdraw from representation of a non-indigent.

23. The monthly reports filed by the County Public defender James

Nicholson with the Belmont County Board of Commissioners and with

OH Public defender Commission under ORC 120.15(D) show that there

were no Felony Jury Trails held in Belmont County from July 1999

to December 2000. See EX."M","N","0","P","Q","R","S","T","U",

rrVu 2 uWfi' nV ^ nYal I nZu I "AA11, uBBn p nGCn I nDDii

Wherfore, neither the Prosecutors were very busy for any reason

to delay discovery or delay the DNA tests or delaying the Trial.
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Nor the Trial Judge had any scheduling conflicts due to other

Trials in the Common Pleas court that delay of Ahmed's Trial

was necessary. The only reason in the record extracted from the

Public defenrs' written and oral motions or comments for delaying

Trial of Ahmed are:

(a) We are not his counsel as we were appointed provisionally.

(b) Private Counsel could be hired at any time.

(c) The BCI DNA tests are not available even to State.

(Prosecutor confirmed that BCI has assured that tests will

be done and results available by december 7, 1999. See

Hearing of 11/22/99 Tr. 10).

(d) Public defender without seeing the DNA test results

decided to hold-on to defense doing its own retesting,

so that trial can be delayed (See his written Motion

filed on 12/30/99). However, orally on 12/6/99 and by Motion

in writing filed on 11/29/99 and on 11/30/99 Public defender

gave the reasons "no discovery provided by Prosecution"

so Trial should be continued.

(e) It was on 2/7/2000 past the 90 days required for Speedy

Trial that Court fed to Public defender to say that he needed

more time to prepare for the trial. The hearing of 2/7/2000

was held on the Complaint of defendant, that Court is granting

continuances without monitoring the work of Public defender.

It was written "objection" to the continuance granted without

any hearing on 12/30/99. The hearing scheduled was cancelled

by the Trial Judge sue sponte, perhaps to avoid another

objection from defendant against continuation of Trial,

After Judge had Promised at 12/6/99 hearing" we are going

to set your case for trial within the speedy trial time".

11



24. When Public defender had not even seen the DNA test results and

had not hired any investigator even when authorized on 11/15/99, and

nothing from the Discovery was ever used by the defense at trial. No

defense witness was called to testify at the trial of guilt determi-

nation and defense never used any DNA evidence nor called any DNA expert

to testify on behalf of defense. It all show that Public defender

had no justifiable reason to seek continuation of the Trial on 12/28/99.

What reason the Public defender had to presume that State DNA tests were

wrong and defense needed its own tests results??

25. When it was obvious by reading the DNA tests done by the SFtate

that it lacked "Statistical Probability analysis for Asians", a competent

Attorneys would have moved to prohibit Sate from using its DNA test

results because:

The State of delaware evidence rules are same or similar to Ohio

and uses federal standard under Daubert V. Merrell..., 61 U.S. 4805.

The delaware Supreme Court held in Nelson v. Delaware, 628 A.2d 69,

1993 Del.LEXIS 306 that:

DNA matching evidence is inadmissible in the absence of a
Statistical interpretation of the signification of the match.
Accordingly, admission of only one of these components without
the other renders all of the DNA evidence inadmissible."

Public defender or other appointed Attorneys never filed any such

Motion in Lemine to exclude defective DNA test results, even when trial

Judge required them by an entry to raise any objections about DNA tests.

So seeking delay of trial based upon such flimsy and foolish reason

to spend $ 18,000.000 of Defendant's personal funds for getting the

similarly deficient test results which also did not have any statics

about the Asians could not be considered any valid trial strategy or

"preparation for trial". 64ien ad.2ssibility of State tests results



could have been effectively challanged on 12/28/99 by a Motion in

Limine or at an evidentiary hearing, without any defense tests.

25. The DNA blood samples and control samples were collected from

the marital house by the Sate or BCI representatives alongwith the

the other evidence, without any search warrants. See Proposition of

Law No.7. The Public defenders and other appointed Counsels both failed

to file "Motion To Supress All Evidence taken from The House", when

such Motion would have prevented Sate from introducing any DNA Test Results

because from a blood, no one can tell, whose blood it is even if the

had any exception to the warrant requirement. When there is none in

this case. So there can not be any plainView exception to the Blood.

Failuer to do this duty of effective representation, it is established

that any representation provided by the.Public defender was "farce and

Sham".

26. Public Defender never visited the house to even know the crime

scene, and never saw any evidence in the custody of Police, never

discussed the case with defendant, as he never met Defendant in person

during the seven months Public defender was kept on the case. He never

dtermined that an investigator was needed as he never filed any witness

list on behalf of the defense even when asked by the Trial Judge.

There is absolutely nothing which Public defender did to "preparepare

for the trial". Wherefore, his seeking continuations of Trial despite

the onjections of defendant were a "farce and Sham " representation,

as he was otherwise not to be representing a non-indigent.

The Ohio Supreme Court has held that:

It follows that except where representation by sounsel is so

ineffective that it can be described as a "Sham and a farce"
... an attorney may ordinarily waive his client's rights „it

State v. McBreen, 54 Ohio St.2d 3152 376 N.E.2d 593. Id at 596.
citing T,,ownsend, (1975). 15 Ca1. 3d 774, 543 P.2d 619.
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27. The Assistant Public defender Eric Costine had told the defendant

Ahmed that Costine do not want to be on the criminal case and does not

want to represwent Ahmed at all, and will withdraw soon. His soon took

six Months as he withdrew on the false pretext that he is a witness

on behalf of defense. When Public defener filed the motion for his

withdrawl without ever filing any witness list with Eric Costine listed

as a witness. Mr. Costine never testified at trial and could not tell

what fact he could testify to on behalf of defendant? Court was required

to hold a hearing and question Costine to know if he could testify while

still representing Ahmed or to establish if his testimony is legal

without Ahmed waiving the attorney-client privillege. Public defender

never asked Ahmed, what testimony Eric Costine could give or asked Costine

what testimony he could give without the waiver of attorney-client

privillege? The withdrawl of Eric Costine was also "sham and Farc" just

as his appointment was "sham and farc".

So by making the Eric Costine withdraw, Public defender was again

creating a false justification for delay in the trial. A trial he had

actually no experience to conduct as evident from the Years of Record

from the OPD and from Mr. Nicholson, that he does not believe in any

Trials but steer the defendants to plead guilty and accept the sentences.

The record of Belmont County speeks for itself. Prosecutor also has not

been able to confirm even a one case during the 1999-2005 in which

Mr. James Nicholson and/or Erci Costine represented any defendant in a

Felony Jurry trial. See EX." EE".

28• The representation provided by Nicholson and Costine was ineffective

and prejudiced the defendant, as most of his new immigrant witnesses

became unavailable due to change of jobs, homes, cities, states, countries

and could not be reached at the time of trial. The U.S. Sensus data publi-
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shed in 2007 and before concludes that "New immigrants" are the m6§t

mobile segment of the US Population. Public defenders failed to take

any step to discover the defense witnesses, investigate the case and

arrange depositions or establsih any contacts for defending Ahmed by

visiting any place of employment where Ahmed worked or any Mosque or

community center where Ahmed attended any religious or social events.

The Public defender never even asked if any of the relatives Ahmed had

who could be possible mitigation witnesses and where they lived?

Public defender never contacted the Pakistani Embassy or filed any Motion

that Ahmed be advised his rights under VCCR Article 36(1) as he and

Eric Costine from divorce proceedings knew that Ahmed was a Pakistani

citizen. Similarly, other appointed counsels also never contacted The

Pakistan Embassy or advised Ahmed his rights under Vienna convention.

These attorneys even do not know what Vienna Convention is about?

29. PROPOSITION OF LAW NO.6

Attorney Moony of OPD informed Ahmed that he has confirned from

the security Department of MCIWorldCom/UUNetworks that there never

any "ID Badge Usages" report generated. No such report was given to

anyone including the Prosecutor and Police. Ass such Terry falsely

testified about any such report from which she could know when any

perticular ID Badge was used by Ahmed. the fact that she could not tell

about the time of usages of other two ID Badges also prove that "usages

reports are not regularly generated and routine bussiness record

made in the course of bussiness activity".at the MCIWorldCom. So her
about any usages report

testimony/fails on many accounts even to qualify as "Bussiness record".

Evid.Rule 803(6). Terry also participated in directly in planting the

Spreadsheet or list of ID Badges or Loaner passes as it is refered to in

the record. The pcurported list has dates on 9/13, 9/16, 9/16/99 written

15



on it in the handwriting of Terry as per her testimony at trial.

The retun filed in the Court by detective Bart Giesy listing items

taken from the Office of Nawaz Ahmed on 9/28/99 includes this purported

list of passes or loaner passes or ID Badges, and the return is sworn

by Detective Giesy. Ahmed was; arrested on 9/11/99 and was not in his

office at MANCIWorldCom after 9/11/99. The planting of evidence by Terry

violated due process rights of Ahmed, denied fair trial and reliable

sentencing. The purported ID Badge Lists or any purported report of

usages of ID Badge which is not discovered and not made during the

daily or regularly kept in the course of regularly conducted bussiness

activity under regular practice. He testimony lacked any indica of

trustworthiness, as Terry could not testify to the "circumstances of

preparation or generation of ID usages report"t or who prepared it and

why she did not have it with her to show.

30. PROPOSITION OF LAW NO.11

The defense counsels were told by Attorney carpino who actually

talked to the Police and Prosecutor's office and knew what evidence could

be presented by the Prosecution as Carpino had also read the whole

discovery that his watching of the Trial Testimony establishes that

Prosecution has failed to prove the aggrevated murders as charged.

In a zeal to obtain conviction Prosector has claimed honor killing

which:by its nature involve that "provocation occured due to infielity"

and "enraged" the relative, who's honor was dishonored. This perticular

crime always entail "rage and provocation" by the acts of the women.

Carpino advised counsels to argue that Prosecutor have instead presented

evidence of voluntary manslaughter not charged in the indictment and

advise the Jury about the elements of voluntary manslaughter.

Before the final Jury instruction Attorney Olivito went to the Prosecutor

and the trial judge to ask for such jury instructions. However, 0livitto
16



came to the Ks 5hg holding cell as the defendant was not in the Court-

room and told Ahmed:

"They say that Voluntary manslaughter is not the lesser included

offense to aggrevated murders and Murder is the lesser included

offense, so Jury instructions will include murder as lesser

included offense".

As such defense attorneys themselves failed to ensure that correct law

was being used and applied and then insist that correct jury instruction

be given. Trial Judge had independant Duty to instrucvt the Jury on the

voluntary manslaughter, especially when Prosecution witnesses testified:

Divorce was contested and situation kept escalating.

It was hoistile divorce. She was adament about having

full custody of the childern. One of the accusation was

she had an affair. A birthday party was arranged for the

younger son but Lubaina refused to bring the childern at

6 PM (which was routine before that day,.as per notes in

day planner of Ahmed discovered and as per the Tapes discovered).

Divorce is the most stressful event.

Both husband and wife were on Major depression and extreme

stress medications, during the pendency of divorce.

A phone call in the evening at work involving an argument

occured allegedly between the husband and wife.

Ahmed was injured at right thumb and a sctratch on fore-arm

and swollen hands (Carpino would explain to the Jury that

it could have been result of attack by many people).

There was only one key to the house and that key was with

the wife. So door was opened by her or was left open or

unlocked ( Tapes contain Lubaina telling the elder son that

daddy will bringto home and you will remain at home when

we both go to the court; There was a letter to her also Ahmed

saying I will leave the childern at home when coming from

on 4th of July weekend and notes of day planner with dates S6W

the childern wekleft at the huse by Ahmed, discovered).
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BCCI DNA experts and investigators testified that Ahmed's blood was

found in the kitchen area, towards the right-hand-side of the entry

into the kitchen from ouitside, and injured thumb was also on rigt-hand,

as per P/0 Nanni. Prosecutor observed that defendant was right-handed.

Coronor testified and wrote on the death certificates that there was

a marital dispute,,„ leading to deaths of four people.The Hospital Nurses

testified to the argumentative call between the husband and wife, late

in the work day. Prosecutor remarked that this call mas the basis of

decision of the defendant to kill as many family members as possible.

The defendant's blood in the kitchen, and swollen hands and scratch on

fore-arm(could be dfensive woonds as per carpino's counter to Prosecutor's

theoryfthus arguing that Prosecutor has infact claimed Voluntary Mansl-

aughter without saying it). As per Coronor the marital dispute led

the people into the basement, where deaths occured within few hours of

phone call.

While Ahmed has never testified or claimed any thing. The various

Attorneys representing Ahmed have remarked that instruction on Vountary

Manslaughter were essential in light of the evidence and Prosecutor's

theory of honor killings, which by their nature are due to extreme pro-

cation, rage and with an element of infidelity. See State v. Shane,

63 OS.3d 630 and 19 Ohio Northern Law Review 977 (1993)," Confessions

of infidelity as reasonable provocation for Voluntary Manslaughter"

The Appellate counsels could not understand, what constitute basis for

honor killings as they foolishly cited Internet URLs in the Brief, but

utterly failed to read what Prosecutor and sate witnesses had said to

claim a Voluntary Manslaughter without saying it( Carpino's remarks

after reading the Appellate Briefsjand Prosecutor's arguments ).

Prosecutor claimed "her family members came to her aid" Tr.779; So he

killed her and any representative of the family that he could get his

hand on". So Prosecutor himself appear to invoke ORC 2111.08 "Parents

are natural guardians of their childern and charged to protect, care,

fight fer their childern without respect to the age of childern".

Prosecutor's purported time-line also points to that he failed to prove

Aggravated Murders but struggled to hide elements of Voluntary manslaughter

( Attorney,a Carpino and other attorneys analysis of closing by State).
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See also Robertson v. hanks (1998, CA7 Ind) 140 F.3d 707 and

Lattimore v. Dubios (2001,DC Mass) 152 F.Supp.2d 67;

Failuer ofState Trial Judge to instruct Jury on lesser
included offense... may be considered by Federal court in
context of habeas corpus proceeding to determine whether
denial of instruction rises to level of Constitutional vtv"
violation."

Mann v. Gray (1985, ND Ohio) 622 F.Supp 1225;

Appellant was prejudiced by trial counsel's failuers to understand Law

and argue the available evidence already presented by the Prosecution

about Voluntary Manslaughter. Appellant was also prejudiced by counsel's

failuer to pursue lesser included offense claim on appeal. Both counsels

were ineffective(.

The telephone conversation could be provoking, as Prosecutor

himself commented that defendant made a decision just after the call.

So Prose4cutor infact argued in various ways (a) Honor killing" and

(b) Phone call being sufficiently provoking, that voluntary manslghter

occured.( see Prosecutor's closing and opening remarks).

The Ohio Supreme Court has held that:

Where, in a prosecution for aggravated murder, the defendant
elicits some evidence of the mitigating circumstances of extreme
emotional stress (pre 1982 version of ORC 2903.03), the question
of his having committed the lesser included offense of voluntary
manslaughter must be submitted to the Jury under proper instruc-

tion from the court.
State v. Muscatello, 55 OS.2d 201 (1978).

" the refusal of a trial court to charge upon such a required
lesser included offense is error prejudicial to the rights
of the defendant."

State v. Jones, 47 OApp.2d 8 (1975).

"The confession of infidality are reasonable provocation
for voluntary manslaughter."

State v. Shane, 63 OS.3d 630 (Ohio 1992).

Here the Prosecutor claimed and elicited all elements of voluntary

manslaughter and defendant need not present any evidence to prove it.
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" Where defendant was convicted under former statute found by
U.S. Supreme Court to violate capital murder defendant's
due process rights because it precluded Jury from finding
defendant guilty of lesser-included non-Capital offense, and
where evidence warranted instruction to Jury on lesser-
included non-capital offens4^; Habeas relief was Warranted."

Wiggerfall v. Jones (1990, CA 11 Ala), 918 F.2d 1544;

ommission of instruction regarding particular offense may
effectively result in Directed Verdict, thereby implicating
Sixth and Fourteenth amendments rights.:`.. "or the ommission
was inconsistent with standards of fair Procedure."

Armstead v. Frank (2004, CA7 Wis), 383 F.3d 630;

, 31. PROPOSITION OF LAW N0.12

The signed statements of Police Officer Nanni as attached at EX."

It FF » clearly show that he fasely testified at the trial about two state-

ments allegedly attributed to defendant because signed written state-

ment do not contain any of these statements, and none of the statement

is discovered as required by law. P.O.Nanni may have been serving the

urgings of the Belmont County Sheriff or investigator or of the Prosecu-

tor in adding these alleged statements, but his own written signed state-

ments should control. The prevailing law is that when an arrestin officer

testifies contrary to his signed statement at trial, it is an automatic

reversal. P.O.Nanni testified that:

1,"Ahmed upon foreceful questioning prior to Miranda advisement

said that he came from Ohio, and when further urged, wherain

Ohio, he said, from St.Clairsville."

2. Ahmed asked for Attorney.

At trial Nanni testified that after this the Mirinda warnings were given

by him and questioning stopped. His signed statement also contra&Athis

that"questioning stopped". There were over 10 other people standing within

few feets inside the PIA office where arrest occured. They would have

different recollections but no one have gone to ask them in 8 years.
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Ahmed strongly protested when he heard this false testimony. Attorney

Olivitto went to Nanni and questioned him further about his own signed

statements and Nanni disowned his own signed statement. Olivitto said

to the Trial Judge "weshould settle this outside the jury". The trial

Judge smiled and kept quite. The transcript is cleaned out as it only

say that Hershy cross-examined Nanni. However, cassette Tapes of the

Court Reporter may have recorded on them the cross-emainination by

Olivitto and a TV camera was recording entire trial. Those resouces

;has not been asked by the Appellate counsels or Postconviction Consels

to establish truth of this very prejuducial matter.

Even then the signed statements of arresting officer is enoq-ghto

establish the truth in this matter.

32. PROPOSITION OF LAW No.13

The Voire Dire Transcript pages attached as Ex." GCi " (Tr.245-263)

show that Prosecutor" death qualified the Jury:' He asked specific question

from every Juror if they agree with death penalty and removed all those

who he thought may be little reluctant at first but willing to follow

the instructions, law and evidence. See transcript of Voire Dire,

about the 12 who actually sat as Jurors. However, Prosecutor also removed

all potential jurors who showed any reluctance but were willing to follow

the instructions, law and evidence. The Rosmary Busack was challanged

for cause twice by Prosecutor and Judge denied those challanges. Then

Prosecutor removed her by use of Peremptory challange, thus making the

Jury unrepresentative of community, and biased toward death.

An objection was made but denied. See Tr 482.

" Improper exclusion of even one venireperson based on Juror's
objection to death penalty is sufficient basis for granting
Habeas relief."

Darden v. Wainwright( 1984, CA 11 Fla) 725 F.2d 694;
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"Indivisual sentenced to death is entitled to habeas relief
on ground that he was tried before jury from which all persons
who refused to consider death penalty had been excluded."

Woodard v. Sargent (1985 CA8 Ark) 753 F.2d 694;

Habeas relief was warranted for State Court's exclusion from
Capital muder trial of venire person who was uncertain about
his views on death penalty, since his discomfort with death penalty
did not appear to prevent or substantially impair performance of
his duties as Juror in accordance with his instructions and his
oath; Venire person informed counsel and Judge on several occasions
that he could very possibly feel death penalty would be appropriate
in certain factual scenarios. He told Judge he would follow as
instructed, and he never stated that iiis views would prevent him
from serving as impartial Juror."

Gall v. Oarker (2000,CA6 KY) 231 F.3d 265, 2000 FED App.379p.

See also Szhon v. Lehman (2001,CA3 Pa) 273 F.3d 299 saying that.,"

"practice of excusing Jurors reluctant to impose death was unreasonable
application of clearly established U.S. Supreme Court precedence."

See also Keeten v. Garrison (1984,WD NC) 578 F.Supp 1164; Brown v. Rice,

(1988, WD NC) 693 F.Supp 381 .

33. PROPOSITION OF LAW No.14

The two uniform officers of Belmont County Sheriff department

sat immidiately behind this Appellant during his Trial, seperated

by small wooden poles marking the division between Court and the

visitor area. One one them was deputy Alar. Both guarded Ahmed

on all days during the trial while comming into and going out of

the Court on all occasions as well.

Another Uniform deputy Bart Giest sat few feets to the right of defendant-

Appellant at the Prosecutor's table, joined with Juror box. Two more

Uniform deputues stood close to the front wall between the Jury and the

witness stand. Outside the court-room very heavy guard was posted dressed

in fully armed special duty taskforce. The parking lot of Jail was closed

to Public and even for Jurors. The Jurors were instructed to park a

mile away at the Eastern Ohio State University campus and were brought to

Jail-Court-room in Sheriff's Vans and taken back to their parked cars in
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Sherrif's vans for Lunch and back at the conclusion of the Trial Day.

For first three days Court-room was closed to the Public and no Pblic

public was allowed in the court-room. The trial was relayed via TV

link to a room at the Ney Center at University Campus.

T'ne defense counsels and investigator were issued special Identity

badges with writing "defense Attorney" etc.etc for all times to wear

inside and outside the Court-room. The link Road from University campus

to Jail was blocked with long heavy concrete barriers, with a narrow

one vehicle opening for the "approved vehicles".

All of these "security arrangements" were implemented by Sheriff

and without any court-hearing or any approval from the Trial Judge

"on the Record". Judge herself announced in the Court that Trial procee-

dings will be relayed to University Campus wher arrangements are made

for the public to sit and watch if the like. however, transcript to the

surprise of defendant is either cleaned-out or reporter was instructed

not to record such remarks and announcements of the Court.

The defendant mad ean Objection to the "seating arrangment" right

infront off the two Uniform guards wearing weapons. The trial Judge

rather than address the concern, avoided it by "praising table on which

defendant sat" and no more.

The U.S. Supreme Court in Holbrtok v. Flynn, 475 U.S.560 held that

such practices are so inherently prejudicial that they must be justified

by an "essential state" policy or interest. See also Williams V. Taylor,

529 U.S. 362 and Williams, at 505 ,96 S.Ct.1691. Pp653-654.

Every one including Sheriff, Judge knew that Defendant has no relatives

in the USA and no friend came to visit defendant during the 17 mcnths

pre-trial period. No relative or Friend of defendant contacted Sherrif
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for attending court proceedings any where. Wherefore, heavy arrangements

of security served no purpose other than to Prejudice the Jurors and

remove any presumption of innicence if it existed.

Dcfendant-Appellant was brought to attend criminal case hearings

in hand-cuffs, shakles, chains and Jail uniform during the 17 months

pre-trial delay, alongwith at all civil cases hearings in 7 civil cases.

Media was allowed to take pictures and such pictures of defendant were

posted on the Internet and published in local Newspapers and shown on

TV frequently.

The only time any record was made was during the crime scene visit

by defendant. The objection to Trial Judge fell on deffears,who said

"I will leave such matters to the Sheriff'".

One wonder, why Sherrif and Prosecutor wh6-^- were both elected

unopposed in the 2000 election were defeated by Voters at the hand of

relatively young and unknown oponents in 2004 elections? Even when

whole Ohio Supreme Court praised the Prosecutor in July 2004 at the

Oral arguments. Even then such praises did not work for the Proseutor

who considered himself 'invincible' and was always elected unopposed

before 2004. May be Voters saw which Court did not see in the case

records. Voters never see any trial because this was the only captal

case which went to Trial in the history of Belmont County. Public defender

ensures that all detainees plead guilty and he file "sentencing hearings"

as trials in his monthly reports to OPD and County Commissioners.

F-rom 1999 to 2005 Public defender has not been able to provide even a

single case in which a felont Jury trial was held, when asked for Public

Records. When asked by this defendant, why he refuses to visit him at

the county jail. Public defender said," I have never visited any detainee

at jail and I intend to keep that record" Ye never came.
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Affidavit of Nawaz Ahmed Cont'd.

Affiant:Sayth No Further.

NAWAZ AHMED

878 Coitsville-Hubbard Road,

Youngstown, Ohio 44505.

- tii-
Sworn to and Subscribed in my presence on this ^day of

2008 by the said Nawaz Ahmed.

NOTARY PUBLIC

^)c`-'i1 NC.:.:-k
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Invest:

Finance:

Objection:

Atfcode:

tnjail:

Dismiss:

Source:

c..,..,,..v.

C

02/I I/19
99

03/29/19
99

99-CR-008

LINDE

RICK A.

^01

ASSAULT (2903.13)

COSTINE, ERIC

FLANAGAN

SOLOVAN

SENTENCING

COMMON PLEAS COURT

03/29/19
99

09:00 AM

Trial-Guilty/Al



Cases
lzir/iz007

Casetype:

Open:

Close:

Casenum:

Last:

First:

Ssn:

Clientid:

Charge:

Attorney:

Prosecutor:

Judge:

Hearing:

Courtroom:

Courtdate:

Courttime:

Motion:

Research:

Dispo:

Stgcclsd:

Invest:

Finance:

Objection:

Affcode:

lnjail:

Dismiss:

Source:

C

03/11/19
99

06/07/ 19
99

99-CR-031

RUNNER

ROGER A.

DUI (4511.19)

NICHELSON, JAMES L.

FLANAGAN

SARGUS

SENTENCING

COMMON PLEAS COURT

06/07/19
99

08:20 AM

T'rial-Guilty/Al



Cases
r2 1 / 2007

Casetype: C

Open: 07/13/20
00

Close: 01/01/20
01

Casenum: 00-CR-128

Last: ECKLES

First: RODNEY A.

Ssn: ommom

Cliehtid:

Charge: FEL. ASSAULT (2903.11)

Attorney: NICHELSON, JAMES L.

Prosecutor: FLANAGAN

Judge: SOLOVAN

Hearing: SENTENCING

Courtroom: COMMON PLEAS COURT

Courtdate: 10/27/20
00

Courttime: 08:30 AM

Motion:

Research:

Dispo: 'rrial-Guilty/Al

Stgeclsd:

Invest:

Finance:

Ohjection:

Affcode:

Injail:

Dismiss:

Source:

Cwwnr4•

_ 4_Cx'^-'



Cases
12/1//2007

Casetype: C

Open: 03/15/20
01

Close: 02/26/20
02

Casenum: 00-CR-044

Last: HOWARD

First: ROBERT E.

Ssn: swum

Clientid:

Charge: TRAFFICKING IN DRUGS (2925.03)

Attorney: COSTINL', ERIC

Prosecutor: FLANAGAN

Judge: SARGUS

Hearing: SENTENCING

Courtroom: COMMON PLEAS COURT

Courtdate: 01/22/20
02

Courttime: 09:00 AAI

Motion:

Research:

Dispo: Trial-Guilty/Le

Stgecisd:

Invest:

Finance:

Objection:

Affcode:

Injail:

Dismiss:

Source:

C ^.



Cases
12L11/2007

Casetype: C

Open: 04/11/20
02

Close: 10/16/20
02

Casenum: 02-CR-057

Last: BURTON

First: HENRY R.

Ssn: gloom

Clientid:

Charge: TRAFFICKING IN DRUGS (2925.03)

Attorney: NICHELSON, JAMES L.

Prosecutor: FRY

Judge: SOLOVAN

Hearing: SENTENCING

Courtroom: COMMON PLEAS COURT

Courtdate: 10/16/20
02

Courttime: 01:00 PM

Motion:

Research:

Dispo: Trial-Guilty/Le

Stgeclsd:

Invest:

Finance:

Objection:

Affcode:

Injail;

Dismiss:

Source:

Rwwnrk-



Cases
12/11/2007

Casetype:

Open;

Close:

Casenum:

Last:

First:

Ssn:

Clientid:

Charge:

Attorney:

Prosecutor:

Judge;

Hearing:

Courtroom:

Courtdate:

Courttime;

Motion:

Research:

Dispo:

Stgecisd:

Invest:

Finance:

Objection:

Affcode:

Injail:

Dismiss:

Source:

c.v.^.,r^•

C

04/12/20
01

08/24/20
01

01-CR-056

PATRONE

BILLIE JO

0

TRAFFICKING IN DRUGS (2925.03)

COSTINE, ERIC

FLANAGAN

SOLOVAN

SENTENCING

COMMON PLEAS COURT

08/24/20
01

08:30 AM

Trial-Guilty/Al



Cases
12/11 /2007

Casetype:

Open:

Close:

Casenum:

Last:

First;

Ssn:

Clientid:

Charge:

Attorney:

Prosecutor:

Judge:

Hearing:

Courtroom:

Courtdate:

Courttime:

Motion:

Research:

Dispo:

Stgeclsd:

Invest:

Finance:

Objection:

Affcode:

lnjail:

Dismiss:

Source:

cwwn r4 •

C
01/20/20
05

12/01/20
05

04-CR-329

NOTTINGHAM

GREGORY S.

FAIL/COMPLY W/POLICE (2921.331)

NICHELSON, JAMES L.

FRY

SARGUS

SENTENCING

COMMON PLEAS COURT

11/21/20
05

09:00 AM

Trial-Guilty/Al

ir



Cases
12/I 1/2007

Casetype:

Open:

Close;

Casenum:

Last:

First:

Ssn:

Clientid:

Charge:

Attorney:

Prosecutor:

Judge:

Hearing:

Courtroom:

Courtdate:

Courttime:

Motion:

Research:

Dispo:

Stgeclsd:

Invest:

Finance:

Objection:

Affcode:

Injail:

Dismiss:

Source:

Swwnrk:

C

04/14/20
05

08/01/20
05

05-CR-096

GREINER

ANTHONY R.

DRUG TRAFFICKING (2925.03)

NICHELSON, JAMES L.

FRY

SARGUS

SENTENCING

COMMON PLEAS COURT

08/01 /20
05

09:00 AM

Trial-Guilty/Al



Cases
l2/1UZ007

Casetypc: C

Open: 04/ 14/20
05

Close: 09/12/20
05

Casenum: 05-CR-101

Last: SIMMONS

First: LISA R.

Ssn: goosow

Clientid:

Charge: DRUG POSSESSION (2925.11)

Attorney: NICHELSON, JAMES L.

Prosecutor: FRY

Judge: SARGUS

Hearing: SENTENCING

Courtroom: COMMON PLEAS COURT

Courtdate: 09/12/20
05

Courttime: 09:00 AM

Motion:

Research:

Dispo: Trial-Guilty/Al

Stgecisd:

Invest:

Finance:

Objection:

Affcode:

Injail:

Dismiss:

Source:

Swwork:



12/10/2007

July 1999

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expehse/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

Page 31

EXPENSEINFORMATION

Salaries: $7,983.76
Fringes: $0.00
Supplies: $0.00

Equipment: $0.00
Contract Services: $431.87

Rentals: $350.00
Contract Repairs: $0.00

Travel: $0:00

CostAllocation:

Other:

Transcripts:

Federal Funds:

Other Funds:

Total Expenses:

Reimbursement:

$450.33

$1,989.58

$0.00

$0.00

$0.00

$11,205.54

$5,154.55 (46.00%)

CASELOAD INFORMATION
Felonies__ Misdemeanors

Trials: 0 0
Pleas: 14 44

Dismissals: 2 28
Other Dispositions:

4
6

Total: 20 78
Pending: 77 226

Juvenile Domestic Relations
Delinquency, Unroliness: 10 N/A

Custody, Dependency, Neglect: 7 N/A

Parentage: 0 0
Non-Support Contempt: 0 3

Other: 5 14
Total: 22 17

Pending: 68 0

Appeals:
Closed

0
Pending_ - ---

0
Post-Conviction Motions: 4 0

Parole Revocations: 10 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 151
Total Pending Cases: 371
Prelirninary Hearings: 2

Not Indigent or Arraignment Only: 0

^k Al i



12/10/2007

Aueust1999

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

Page 32

EXPENSE INFORMATION

Salaries: $7,983.76
Fringes: $0.00

Supplies: $287.00
Equipment: $0.00

Contract Services: $1,143.61
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CostAllocation:
Other:

Transcripts:
Federal Funds:

Other Funds:
Total Expenses:

Reimbursement:

$450.33
$4,565.97

$0.00
$0.00
$0.00

$14,780.67

$6,799.11 (46.00"/0)

CASELOAD INFORMATION
Felonies Misdemeanors

Trials: 0 0
Pleas: 13 38

Dismissals: 3 16
Other Dispositions: 5 9.--

Total: 21 63
Pending: 88 232

Juvenile Domestic Relations

Delinquency, Unmliness: 10 N/A

Custody, Dependency, Neglect: 3 N/A
Parentage: 0 0

Non-Support Contempt: 0 3
Other: 2 15
Total: 15 18

Pending: 75 0

Closed -- _ Pending

Appeals: 1 0
Post-Conviction Motions: 5 0

Parole Revocations: 13 0
Habeas Corpus: 0 0

Extraditions: 1 0
Miscellaneous: 3 0

Total Closed Cases: 140
Total Pending Cases: 395
Preliminary Hearings: 3

Not Iudigent or Arraignment Only: 0

` ^ t,
Gx



12/10/2007

September 1999

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Bebnont

Page 33

EXPENSE INFORMATION

Salaries: $7,983.76
Fringes: $3,245.36

Supplies: $294.17
Equipment: $0.00

Contract Services: $408.26
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION

CostAllocation:
Other:

Transcripts:
Federal Funds:

OtherFnnds:
Total Expenscs:

Reimbursement:

$450.33

$1,306.06

$0.00

$0.00

$0.00

$14,037.94

$6,457.45 6.00%)

Felonies Misdemeanors

Trials: 0 2
Pleas: 9 33

Dismissals: 7 27
Other Dispositions: 3 3

Total: 19 65
Pending: 79 245

Delinquency, Unruliness:
Juvenile

2
Domestic Relations

N/A

Custody, Dependency, Neglect: 3 N/A

Parentage: 0 0
Non-Support Contempt: 0 0

Other: 3 14
--

Total:
8

14
Pending: 83 0

Appeals:
Closed

1
Pendin

0
Post-Conviction Motions: 13 0

Parole Revocations: 5 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 125
Total Pending Cases: 407
Preliminary Hearings: 5

Not Indigent or Arraignment Only: 1

l^` \



12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

October 1999

EXPENSE INFORMATION

Salaries: $12,290.64 CostAllocation: $450.33
Fringes: $0.00 Other: $4,855.70

Supplies: $75.65 Transcripts: $0.00
Equipment: $0.00 Federal Funds: $0.00

Contract Services: $711.97 Other Funds: $0.00
Rentals: $350.00 Total Expenses: $18,734.29

Contract Repairs: $0.00
Travel: $0.00 Reimbursement: $9,179.80

CASELOAD INFORMATION
Felonies

Trials: 0
Pleas: 8

Dismissals: 5
Other Dispositions: 8

Total: 21
Pending: 72

Juvenile
Delinquency, Unruliness: 11

Custody, Dependency, Neglect: 9
Parentage: 0

Non-Support Contempt:
Other: 4

Total: 25
Pending: 87

Closed
Appeals:

Post-Conviction Motions: 6
Parole Revocations: 8

Habeas Corpus: 0
Extraditions:

Miscellaneous: 0

Total Closed Cases: 162
Total Pending Cases: 410
Preliminary Hearings: 7

Not Indigent or An'aignment Only: 0

Page 34

(49.00%)

75
251

Domestic Relations
N/A
N/A

0
1

24

25
0



12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

November 1999

Page 35

EXPENSE INFORMATION

Salaries: $8,403.76
Fringes: $0.00

Supplies: $0.00
Equipment: $0.00

Contract Services: $315.61
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CostAllocation: $450.33
Other: $1,256.00

Transcripts: $0.00
FederalFunds: $0.00
Other Funds: $0.00

Total Expenses: $10,775.70

Reimbursentent: $5,387.85 (50.00%)

CASELOAD INFORMATION
Felonies Misdemeanors

--
Trials: - 0

3

Pleas: 12 36
Disnussals: 3 24

Other Dispositions: 2 5
Total: 17 68

Pending: 65 254

Juvenile Dom estic Relations
Delinquency, Unruliness: 12 N/A

Custody, Dependency, Neglect: 4 N/A

Parentage: 0 0
Non-Support Contempt: 1 12

Other: 3 0

Total: 20 12
Pending: 92 0

Closed Pending

Appeals: 0 0
Post-Conviction Motions: 6 0

Parole Revocations: 3 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 126
Total Pending Cases: 411
Preliminary Heariugs: 3

Not Indigent or Arraignment Only: 0

lr !i



12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

December 1999

Page 36

EXPENSE INFORMATION

Salaries: $8,403.76
Fringes: $3,786.26

Supplies: $440.35
Equipment: $0.00

Contract Services: $329.56
Rentals: $350.00

Contract Repairs: $0.00
Travel: $86.80

CostAllocation:

Other:

Transcripts:

Federal Funds:

Other Funds:

Total Expenses:

Reimbursement:

$450.33
$4,474.88

$0.00
$0.00
$0.00

$18,321.94

$9,160.97 (50.00%)

CASELOAD 1NFORMATION
Felonies Misdemeanors

Trials: 0 3
Pleas: 6 37

Dismissals: 14 33
Other Dispositions: 8 6

Total: 28 79
Pending: 80 232

Juvenile Domestic Relations
Delinquency, Umuliness: 20 N/A

Custody, Dependency, Neglect: 0 N/A

Parentage: 6 0
Non-Support Contempt: 0 2

Other: 4 15
Total: 30 17

Pending: 81 0

Closed. - Pending

Appeals: 1 0
Post-Conviction Motions: 9 0

Parole Revocations: 6 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 170
Total Pending Cases: 393
Preliminary Hearings: 21

Not Indigent or Arraignment Only: 1



12/10/2007

January 2000

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

Page 37

EXPENSE INFORMATION

Salaries: $8,739.90
Fringes: $0.00

Supplies: $184.50
Equipment: $0.00

Contract Services: $320.76
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CostAllocation:
Other:

Transcripts:

Federal Funds:

Other Funds:

Total Expenses:

Reimbursement:

$661.25
$1,038.00

$0.00

$0.00

$0.00
$11,294.41

$5,647.21 (50.00%)

CASELOAD IN'FORMATION
Felonies Misdemeanors

Trials: 0 3
Pleas: 3 39

Dismissals: 3 17
Other Dispositions: 11_ 4

Total: 17 63
Pending: 82 244

Juvenile Domestic Relations

Delinquency, LJnruliness: 19 N/A

Custody, Dependency, Neglect: 3 N/A

Parentage: 0 0

Non-Support Contempt: 2 1

Other: 5 9

Total: 29 10
Pending: 86 0

Appeals:
Closed

2
Pending___

0
Post-Conviction Motions: 12 0

Parole Revocations: 7 0

Habeas Corpus: 0 0
Extraditions: 0 0

Miscellaneous: 0 0

Total Closed Cases: 140
Total Pending Cases: 412
Prelintinary Hearings: 16

Not Indigent or Arraignment Only: 2



12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

February 2000

Page 38

EXPENSE INFORMATION

Salaries: $8,739.90
Fringes: $0.00

Supplies: $171.58
Equipment: $0.00

Contract Services: $1,179.83
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CostAllocation: $661.25

Other: $4,301.07

Transcripts: $0.00

Federal Funds: $0.00

Other Funds: $0.00

Total Expenses: $15,403.63

Reiinbursement: $7,701.82 (50.00%)

CASELOAD INFORMATION
Felonies Misdemeanors

Trials: 0 5
Pleas: 7 41

Disniissals: 2 18
Other Dispositions: 10 5

Total: 19 69
Pending: 105 237

Juvenile Domestic Relations

Delinquency, Unruliness: 15 N/A
Custody, Dependency, Neglect: 2 N/A

Parentage: 1 0
Non-Support Contempt: 3 1

Other: 0 18

Total: 21 19
Pending: 102 0

Closed Pending

Appeals: 0 0
Post-Conviction Motions: 11 0

Parole Revocations: 9 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 148
Total Pending Cases: 444
Prelinrinary Hearings: 10

Not Indigent or Arraignment Only: 2

K !r
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12/10/2007

March 2000

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

EXPENSE INFORMATION

Salaries: $13,109.85 CostAllocation: $661.25
Fringes: $3,401.87 Other: $1,141.20

Supplies: $319.36 Transcripts: $0.00
Equipment: $0.00 Federal Funds: $0.00

Contract Services: $379.31 Other Funds: $0.00
Rentals: $350.00 Total Expenses: $19,362.84

Contract Repairs: $0.00
Travel: $0.00 Reimbursement: $9,681.42

CASELOAD INFORMATION
Felonies

Trials: 0
Pleas: 12

Dismissals: 5
Other Dispositions: __ _ _ 13

Total: 30
Pending: 94

Delinquency, Unruliness:
Custody, Dependency, Neglect:

Juvenile
12
2

Parentage: 0
Non-Support Contempt: 3

Other: 2

'total: 19
Pending: 103

_Closed
Appeals:

Post-Conviction Motions: 13
Parole Revocations: 7

Habeas Corpus: 0
Extraditions: 0

Miscellaneous: 0

Total Closed Cases: 195
Total Pending Cases: 411
Preliminary Hearings: 16

Not Indigent or Arraignment Only: 4

Page 39

(50.00%)

99
214

Domestic Relations
N/A
N/A

0
2

24

26
0

_ Pending__



12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

April 2000

Page 40

EXPENSEINFORMATION

Salaries: $8,739.90
Fringes: $0.00
Supplies: $75.65

Equipment: $0.00
Contract Services: $803.90

Rentals: $350.00
Contract Repairs: $0.00

Travel: $0.00

CostAllocation: $661.25

Other: $3,741.20

Transcripts: $0.00

Federal Funds: $0.00

Otlrer Funds: $0.00

Total Expenses: $14,371.90

Reimbursement: $6,754.79 (47.00%)

CASELOAD INFORMATION
Felonies Misdemeanors

Trials:
,g

1`lEyy;r(;
l Luu"^^

1
Pleas: 12 >JoTiia 27

Dismissals: 7 10
Other Dispositions: 10 3

Total: 30 41
Pending: 84 228

Juvenile Domestic Relations

Delinquency, Unruliness: 8 N/A
Custody, Dependency, Neglect: 6 N/A

Parentage: 1 0
Non-Support Contenipt: 6 1

Other: 0 10

Total: 21 11
Pending: 103 0

Closed Pending
Appeals: 0

Post-Conviction Motions: 6 0
Parole Revocations: 7 0

Habeas Corpus: 0 0
Extraditions: 0 0

Miscellaneous: 0 0

Total Closed Cases: 117
Total Pending Cases: 415

Prelin»nary Hearn gs: 13
Not Indigent or Arraignment Only: 1

tac :v



12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

May 2000

EXPENSE INFORMATION

Salaries: $8,739.89
Fringes: $392.81

Supplies: $232.06
Equipment: $0.00

Contract Services: $537.96
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION

Trials:
Pleas:

Disniissals:
Other Dispositions:

Total:
Pending:

Delinquency, Unrufiness:
Custody, Dependency, Neglect:

Parentage:
Non-Support Contempt:

Other:

Total:
Pending:

Appeals:
Post-Conviction Motions:

Parole Revocations:
Habeas Corpus:

Extraditions:
Miscellaneous:

Total Closed Cases:
Total Pending Cases:

Preliminary Hearings:
Not Indigent or Arraignment Only:

CostAllocation:
Other:

Transcripts:

Federal Funds:

Other Funds:

Total Expenses:

Reimbursement:

23
77

_Closed
0
5

16
0
1
0

173
405

14
4

$661.25
$1,284.00

$0.00
$0.00
$0.00

$12,197.97

Page 41

$6,098.99 (50.00%)

Misdemeanors4

39
25

5

73
224

Domestic Relations
N/A
N/A

0
1

27

28
0

Pending

r ! a
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12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

June 2000

Page 42

EXPENSEINFORMATION

Salaries: $8,739.90
Fringes: $4,144.90

Supplies: $0.00
Equipment: $0.00

Contract Services: $615.13
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CostAllocation:

Other:

Transcripts:

Federal Funds:

Other Funds:

Total Expenses:

Reimbursement:

$661.25
$95.00

$0.00
$0.00
$0.00

$14,606.18

$7,303.09 0.00%)

CASELOAD INFORMATION
Felonies Misdemeanors

Trials:
---

0
3

Pleas: 12 45
Dismissals: 5 23

Otlter Dispositions: 14 10

Total: 31 81
Pending: 89 212

Del'utquency, Unruliness:
Juvenile

29
Dom estic Relations

N/A

Custody, Dependency, Neglect: 4 N/A
Parentage: 1 0

Non-Support Contempt: 5 1
Other: 20

Total: 39 21
Pending: 83 0

Closed Pendin

Appeals: I 0
Post-Conviction Motions: 10 14

Parole Revocations: 0 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 183
Total Pending Cases: 398

Preliminary Hearings: 19
Not Indigent or Arraignment Only: 3

^^ • 6'



12/10/2007

July 2000

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

Page 43

EXPENSE INFORMATION

Salaries: $8,739.90
Fringes: $5,064.77

Supplies: $219.29
Equipment: $0.00

Contract Services: $320.62
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION

CostAllocation:
Other:

Transcripts:
Federal Funds:

Other Funds:
Total Expenses:

Reimbursetnent:

Felonies

$661.25
$0.00
$0.00
$0.00
$0.00

$15,355.83

$7,677.92 (50.00%)

Misdemeanors
Trials:

--- p 3
Pleas: 9 32

Dismissals: 1 15
Other Dispositions: 7 3

Total: 17 53
Pending: 81 283

--
Juvenile
-_ --

Domestic Relations

Delinquency, Unruliness:
8

N/A

Custody, Dependency, Neglect: 5 N/A
Parentage: 0 0

Non-Support Contempt: 2
Other: 2 I1

-Total: 17 12
Pending: 83 0

Closed Pending
Appeals:

-
0

Post-Conviction Motions: 9 0
Parole Revocations: 6 0

Habeas Corpus: 0 0
Extraditions: 0 0

Miscellaneous: 0 0

Total Closed Cases: 115
Total Pending Cases: 447
Preliminary Hearings: 18

Not Indigent or Anaignment Only: 1



12/10/2007

Aueust2000

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

Page 44

EXPENSE INFORMATION

Salaries: $9,180.95
Fringes: $4,401.94

Supplies: $15.00
Equipment: $0.00

Contract Services: $619.21
Rentals: $350.00

Contract Repairs: $0.00
Travel: $0.00

CostAllocation:

Other:

Transcripts:

FederalFunds:

Other Funds:

Total Expenses:

Reimbursement:

$661.25
$1,275.41

$0.00
$0.00
$0.00

$16,503.76

$7,921.80 (48.00%)

CASELOAD INFORMATION
Pelonies Misdemeanors

Trials: 0 1
Pleas: 8 53

Disnussals: 6 33
Other Dispositions: 5 6

Total: 19 93
Pending: 68 244

Juvenile Domestic Relations

Delinquency, Unruliness: 21 N/A
Custody, Dependency, Neglect: 7 N/A

Parentage: 0 0
Non-Support Contempt: 1 0

Other: 3 20

Total:
Pending:

---
32
74

20
0

Closed PendinQ

Appeals: 0 0
Post-Conviction Motions: 9 0

Parole Revocations: 10 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 183
Total Pending Cases: 386

Preliminary Hearings: 17
Not Indigent or Arraignment Only: 1

r,. ,,z,
LX.



12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

September 2000

Page 45

EXPENSEINFORMATION

Salaries: $13,055.25 CostAllocation: $661.25
Fringes: $3,552.77 Other: $1,024.70

Supplies: $895.25 Transcripts: $0.00
Equipment: $0.00 FederalFunds: $0.00

Contract Services: $558.27 Other Funds: $0.00
Rentals: $350.00 Total Expenses: $20,097.49

Contract Repairs: $0.00
Travel: $0.00 Reimbrusement: $9,445.82 (47.00%)

CASELOAD INFORMATION
Felonies

Trials: 0
Pleas: 14

Dismissals: 5
Other Dispositions: 9

Total: 28
Pending: 72

Delinquency, Unruliness:
Juvenile

13
Custody, Dependency, Neglect: 3

Parentage: 4
Non-Support Contempt: 5

Other: 0

Total: 25
Pending: 63

Closed

Appeals: 3
Post-Conviction Motions: 2

Parole Revocations: 8
Habeas Corpus: 0

Extraditions: 0
Miscellaneous: 0

Total Closed Cases: 154
Total Pending Cases: 401
Prelinvnary Hearings: 13

Not Indigent or Arraignment Only: 5

Misdemeanors
7

29
30

6

72
266

Domestic Relations
N/A
N/A

0
0

16
16
0



12/10/2007

October 2000

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

Page 46

EXPENSEINFORMATION

Salaries: $9,353.10 CostAllocation: $661.25
Fringes: $4,338.94 Other: $37.50

Supplies: $0.00 Transcripts: $142.50

Equipment: $0.00 Federal Funds: $0.00
Contract Services: $586.68 Other Funds: $0.00

Rentals: $350.00 Total Expenses: $15,469.97

Contract Repairs: $0.00
Travel: $0.00 Reimbursement: $7,270.89 (47.00%)

CASELOAD INFORMATION
Felonies Misdemeanors

Trials: 0 4

Pleas: 5 66
Disniissals: 2 20

Other Dispositions: 8 2

Total: 15
92

Pending: 76 255

Delinquency, Unniliness:

Juvenile
10

Domestic Relations
N/A

Dependency, Neglect:Custody 3 N/A,
Parentage: 0 0

Non-Support Contempt: 0 0
Other: 3 11

Total: 16 11
Pending: 72 0

Appeals:

Closed Pending
0

Post-Conviction Motions: 7 0
Parole Revocations: 8 0

Habeas Corpus: 0 0
Extraditions: 0 0

Miscellaneous: 0 0

Total Closed Cases: 150
Total Pending Cases: 403
Preliniinary Hearntgs: 12

Not Indigent or Arrail,mment Only: 3



12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

November 2000

Page 47

EXPENSE INFORMATION

Salaries: $9,353.11
Fringes: $1,416.87
Supplies: $0.00

Equipment: $0.00
Contract Services: $492.17

Rentals: $350.00
Contract Repairs: $0.00

Travel: $0.00

CASELOAD INFORMATION

CostAllocation:

Other:

Transcripts:

Federal Funds:

Other Funds:

Total Expeiises:

Reimbursement:

$661.25
$0.00
$0.00
$0.00
$0.00

$12,273.40

$5,768.50 (47.00%)

Felonies Misdemeanors
----

Trials: 0 4
Pleas: 13 65

Dismissals: 5 22
Other Dispositions: 8 6

-
Total: 26

--
97

Pending: 59 208

Jttvenile Domestic Relations

Delinqttency, Unruliness:
8

N/A
Custody, Dependency, Neglect: 2 N/A

Parentage: 0 0
Non-Support Contempt: 2 0

Other: 2 31

Total: 14 31
Pending: 70 0

Appeals:
Closed

0
Pe-nding

0
Post-Conviction Motions: 4 0

Parole Revocations: 11 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 183
Total Pending Cases: 337

Preliminary Hearings: 15
Not Indigent or Arraignment Only: 0

^ ^.

Ex.
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December 2000

OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont

Page 48

EXPENSE INFORMATION

Salaries: $9,353.09
Fringes: $2,518.46

Supplies: $4,162.61
Equipment: $4,700.00

Contract Services: $754.50
Rentals: $395.98

Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION

CostAllocation:

Other:

Transcripts:

Federal Funds:

Other Funds:

Total Expenses:

Reimbursement:

$661.25

$8,470.40

$0.00

$0.00

$0.00

$31,016.29

$14,577.66 (47.00%)

Felonies Misdemeanors

Trials: 0 0
Pleas: 8 50

Disniissals: 7 24
Other Dispositions: 7 11

Total: 22 85
Pending: 70 173

Delinquency, Unruliness:

Juvenile
18

Domestic Relations
N/A

Custody, Dependency, Neglect: 5 N/A
Parentage: 0

Non-Support Contempt: 4 1
Other: 0 14
Total: 28 15

Pending: 53 0

Closed Pending
Appeals:

Post-Conviction Motions: 6
0
0

Parole Revocations: 4 0
Habeas Corpus: 0 0

Extraditions: 0 0
Miscellaneous: 0 0

Total Closed Cases: 161
Total Pending Cases: 296
Preliminary Hearings: 12

Not Indigent or Arraignment Only:

^x. "D D



CHRIS ETE;RHAL..3EAR
BELMONT COUNTY PROSECUTING ATrORNEY

Courthotue Annex No. I, 147A West ivlain Streer, St. Clziracillc, Ohio 43950 Dini<l I'. Frp
(7t0) 699-2771 ' hx: (40) 6974412 ' w^owAcpnsattq.min Robert AC< Quirk

Hclen Yon;,k
lk,an Banker
Scntc A. Llaqd

D:rcid K. Libcrari

December 19, 2007

t`lawaz Ahmed
A404-511, OSP
878 Coitsvi lte-Hubbard Road
Youngstown, Ohio 44505

RE: Public Records Request

Dear Mr. Ahmed:

I am in receipt of your Public Records Request dated December 9, 2007.
Unfortunately, ttie information you seek in Paragraphs 1(a), 1(b), and 1(c) of your letter are
not records regularly kept by this office in its regular course of business. In other words, we
do not keep a record of the number of trials in which Defense Attorneys participate, so we
would not have a record of the number of trials tt-iat AAr. Nicholson or Mr. Costine has
participated in.

rr`;lth rcSp_Lt to Para,raph 2 of yOUr letter, the lnform-^tlon requested is r1C': contained

iIl anj r^COi-^I in thli office, and sp2ci:`icaay, is not contain°d in aFy report thls office Y,'OUI,1

fi,e 'r:ith the County Commissioner, or the Court of Common Pleas.

Our office does not represent the Belmont County Public Defender, and therefore,
cloes not h.ve control over any records that the Belmont County public Defender rnay have.
Vde, t'iiere`ore, could not produce such records.

VilCh respect t0 Parcgrapil 2 of your letter, we do not keep track of trlals by date, so

we cnniw: polnt io ^fNy r::cord in our offtce that WOVld Kjentii`y' informatlOn I2lating to a trlal
nr.,.

ii? Fy^lll, t^-JV.

The rnailOg ad;iress for lhe Belrnont County Board of Comnr,ssioners is 10? klai^,
StE .S'_ l.la';'!ik n"I 43950. Ihi.' maihn, addrF_ss for th'.'. Bei!inOnt CoiL'lt`y' Public DiefenCier

COrninission is 300 1+/est htain Streat, St. Cla:rsvi(le, OH 43950.

very trufy yours,

DaWd K. Liber_,ti

Assisz: nt Pr.

i; -



7WPORTf6!lRi0fS1Y oF erc E, IU
P921t One PaBI Plaa, Jeraay CMy, NJ, 07306 TEL E%T.Im1) 216eaoo

05-90 pp'_IC'e CRIMti COMPLAINT REPORT

INSTRUCTIONS FOR SPECIFIC REMS'PI.m No. 13, Time occurred: Indlcete time span. E.G. Auto theft - time
vehicle parked to time theft discovered; Burglary - time premises sacure to time burglary discovered. •Item Nos. 22, 30,
38 and 45, Race: Indicate W(White), B(Black), H(Hispanic), Y(Yellow),and R (Red). 'ltem Ne. 55, Describe weapon:
Indicate type, model, caliber, make and serial number. 'Item No. 58, Disflnctive words used by suspect (Modus
Operandi): Record any unusual features of the crime, especially verbai statements that might connect this o;lanse wit5
others committed by the same offender. 'Item No. 72, It orlme was burglary - point of entry: Speclfy, E.G. Door,
window, roof, ceiling. 'Item No. 73, Burglary: Method used to effect entry, Ex. Was window broken,alann deactiaated,
doorjimmied, etc7

U 91 umEer Aqency 1,Fetllity 3. unty oOlfense 3.CCRNu,1.v.03 JFK Queens 18034
4. Complainl 6. Lewl3aq e. Ilme ]. Date Occun 6. PA Loralion Cade

Fugitive From Justice CPL 570.34 caae 33B 09-11-99 C04 ® NY O NJ
9. Complainl 10. LmvSad 11. Ldme 12. Day 13. Time fkcwre0 (FmmiO)

2 - - Ce°' Sattuday 2030
14. Date Reporled 15. nma Repohed 13. Hav CompWint Rewlved 17. Pnst A+Ngnee

9/11199 2030 ® In Penan q Tetephone 0 U.3. Mail 0 FPX QBP
18.PlaceoDcarnence(AGCresq Tenn4West-PIA T peafLOCaBOn: sron eenk CargnlEq10.y . seBltlg.
® Inside O CNtide ® Ah Terminel aldg. q PYy W D Gaa 5lalion q Dlher

2q. Complainan e Name (Lari Flnt, Inltlol) 21. ez 22 . Rem 33.Age 24. Aiea . Bus. Tele.

People of the State Of New York q M OF
25.CamqainaneaAddrea 19, elnam uapedRelatlonsMp i]AreeCd.-HOmeTeb.

, q Ral D Sl9r Q Fdend El Olher

21.0.epa,tinqPereon'sName(LaslFinllrvtiel) 30.Ram 31Aga29, S. 31.ArgaCd-eue.TNe.

O D FM

33.RepONn9Perswis<6d,ess 31.COmplalnanlAEviaed aRaparl 3SAreeCd.-HO,reTW.
Intlda,6TOPp, OYes ®Na

36.WiV,eesNanw 37.Sez 39.Raoe 39Age CO.AreeCq^eus. eb.
pM OF

41. W mess Addreas 41. Ame Cd ^ Home Teb.

I"" 5 swsNZCalLaaiFlr,l:`talj es1eJ ,-.n^atiexed Y.ee.e ISP3sa 49.1 LR9_ i!p i1.Araa Teke`e

Ahmed,Nawaz U=9-96
^
18

d6. euspe.%'s Addreu 49.Hp1 SB. W9t 5 1. Hair 52, Eyes SS. Soc Sec. NumEar

67590 Graham Rd St Clairsville Ohio 43950 5'8 200 Blk Br 318-78-7491
Se.Camplezion- rs,Mah; o6''ing,Aliae SS.DescdGeWeapon VseE PassessvU

Dark Skinned Unk
50. Dis4ncGVa Wads Used BY Sobpect Si. P.A. Annut Na. 58. B Nu,Ma

I want to talk to my lawyer 934-99
59.PGOl rrenw 60.PqVOUMesNo. 81.WentaEPereanAlannNO. 62DockelNumCar 93.CauA Dele Ba.COU I

113 H809380-1-2-3 99-5170-7
1

Belmont
65.Maglstrzle BB.Dispasinon 87. aee ed ayAnesl 88.CaseOpen e9.ROmNSseaonDky

$9y0tIMr q Unfounded q InaCOe DAcVVe q MaslarLaq DMNIFlle

]q.Delail6olCnnplalntlnLudeAddllionalSu6perls,COmplainenfe.W6naaaee. ummeniaDaioIIWCOmpIx,nLUaeRaverses1811AddiYanal3yoeia epuked.

At T/P/O, the undersigned responded to PIA Departures on information supplied by the Belmont County
Sherriffs Office St Clairsville Ohio that suspect #1 may be attempting to flee the country and depaTt from JFK
via PIA. Suspect # 1 has an active arrest warrant for FOUR counts of AGGRAVATED MURDER, all are in
violation of ORC 2903.O1A of the Ohio Penal Code. The undersigned Officer along with Sgt Caroleo and

TLVanklea„^Plalelmorma4on sbla a^admCMm

Bpa s e 4 door Meke Toyota Mnml Corolla Yaa, 1994 Dau, Green
vwNO.2T1AE09B4RC089133 PlamNe. AQJ2741 T Pass Yr.e.. 10-99 smla Oluo

mCar ValuePo' y N CW e Nu

ONwIIVeMdeSobn,WM1ere PYg.Lot [tSVael q Gar.tga Q iVetiHalmyonded ®YM q NOLYIIOn 269
Ala,mNO. IdenYry,n9MaWa:

i2.IlLrimeweseu,gUry- oinlolEmry ]3.ewqlary- eNOdVSeUTOE11edEnuy

74. Stoien P,voeRy - Ilemiaed M. PmC+M 5ummadaad

4onMOdelNas.

Senalard

IkmVeiue TypnoliropeM valueslolun vywRewm:,W

.

OI dbmr Vea.

. 04CSVrenry
65Jevel

DSFUn, CIOINng

0]-Fre ma

O6-QFCe Equlqnenl

I 0&TV, Redloe, Cameras
10.HOUSehald C»ada

11Lonsumebb Goide
I2Aflecelleneova

SnkldNUmher I].izzReqislryNUmCer

PORabertNanni L94 036778-
3a.iedlMl.pRdn0n9Grr 1,D e1¢

r.



" ----
82. Addi4aia15uspK1lnk,naticn:

CCRNUmEer18034

Suspec[sNama(Lae4Fusl,IniAalt MMad ,^:^brvewed Sax Rsp 0.0.8. P4e (uea iele

2 ^N OF

Suspeci'aPddrass Mql Wpt Na'r Ey<a a.Sec.NUmCm

ComWron-scers,uenu.Cbwnp.aas - - oeemhWUW^ Pwaeesed

064nGFaWmds BySuryetl AMeQNo. B.NumLer

Suspea's zme(Last,Flnt,lrvtial) Mested Inle^ed 5¢a Rsq D.08. Ppe NeaCd-TNe
OM OP

Susped'snCdresa Hpl Wpl 1UY 5oc SeC. NurtLx

Compkuon-Smn.MaM1S.CbVd,p.Afes DeecriEeWaapon Used Possessed

OancEVeWUMsUSedBy uspeC PAMesINO. B.NUmtar

33.AEEioonaleetaikpeomplxinllrcludinp5usp6da.WMa6ses, Nnan^ and WwrPerllnenllnbm,aUnnPSyxkinplrWdenl

PO Russo responded to PIA Departures ticket office. Suspect #i had checked in for flight #764. Suspect
#1 was asked by PIA personnel to step into the tleket office at which time, suspect #1 was positively identified
by the undersigned PO as to his pedigree, social security #, Pakistan and US Passports. Suspect #1 was then
placed under arrest and given his m'uanda rights by the undersigned PO. Suspect #1 did state that he was in the
jurisdiction and had dri v_en allday to New York. US Customs Agent Mxrk Mather #10740 responded and
conducted a search of suspect #1's checked in luggage with negative results: Suspect #1 at time of arrest h

_---laceration to the Right Thtunb. Suspect #1 stated that the Laceration occuaed while_opening a can. Suspect# I
wa5 transported to PAPD Precinct bldg 269 for processing. Detective Sergeant Jack Mathieson and Detective

--George Domer #106 responded for furiher mvestigation. Detective Mary Graham of the Belmont Shgtiffs-
Office did confirm the warrant and extradition request. Further investrgatton reveal ed.ihat Suspect #1 did drive
from Ohio to 8400 Shorefront Parkway, Far Rockaway NY and did leave his 2 sons, Ahsan Ahmed (4 yrs old)
and Ihtisam Al^med (6 yrs old) vrith Mr. Majeed Malik of the above address. Suspect # I stated to Mr Malik to

Ahmed would beplease watch bis children in that his father is ill in Pakistan and his wife Lubaina Bhatti-_
o -;. û^ shortly. P,.. , 't at a^ -- _c.-n:n^ ;;^ pi cln' t:'J the x s. 'vfat. L: yprox 193 n a r^p^ed nfl;.^Qect #t at the PL? <.e,-reinPj ar,d

Suspect #1 did leave his vehicle described in box 71_at the home of Mr Ma1ik. PO's K White, RJ White and R
Morris did respond to Mr Malik's residence and secured the 2 boys fisted above. Suspect #1's vehicle was also
located at that location and was removed by Mystique (Ralph) to bldg 269 for safeguarding as a crime scene
under impound #638-99. The 2 boys were also returned to 269. NYG BCW was notified and _ Case- #20776172

-- -- - ---_--____.----
was assd- Mr Hyde of NYC BCW was assigned the cese and was advised to the facts surrounding the

elmont Sheriffs Office.did adv_ise that the 2 cluldreny[ere possible eyewit-nesses to the mulitplechildren. B_
homicide. Neither children exhibited any signs of injury or abuse and denied any medical complaints and a
juvenile report was prepared by P0 Darmanie. EMT-P Eric Cardemone of the Kennedy Medical Office did
respond to 269 and did treat the laceration and a prisoner treatment form was prepared. Photos of the injury and
surrounding area were taken both with a polaroid and a 35 mmcamera by the A/O and vouchered,_ Suspect #1's
clothing was.iemoved and vouchered for evidence and a tyvek suit was issued to suspect #1. Though a strip

-..
szarch w^s not Oerfomred, the removal of the cCotfu--- ngwa^,ltotgd ia c s[ri SP earch_log approved by Lt

^^iont Sherriffs office advised that their personnel and prosecutor would arrive theWilloughby. The Be
moming of 9-12-99 for further investigaiton. ADA Brian Kohm of the Queens DA's Homicide Bureau was
notified and as per him, this case willgo 1'tve and be will respond upon the arrival of the personnel fom Ohio.

__..Airline Tickets and Passports (US and Pakistan) from Suspect #1 wcre also vouchered. Suspect #1's vehicle was
not opened and if necessary a warrant will be issued to search said vehicle for any possible evidence removed
from the scene. PO Glazer did assist with the arrest processing, vouchers and the unpound. .

_-. . _ .--- -- - _ . .. - _... ...I

i

Case Status - Closed/ot'.:e:
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246
1 !.;r

2

3 i.. CCi.: r",d c'd ,cii kncw nis aecea;,e

- 4 u'CCCOr Bf:c:ri?

5 MS. EUSFCK: I did not.

C,

6 itlh CCn'..,T. i.a , now, there haPe tfEn StCIies

1 in tr.c ,^9ai'S frieCCly X'}ai .:EV were. They were

8 stories, More of it was tested for reliability. It was all

9 based on tips, leads, and everything that you have read is

10 hearsay. Sha, you will hfzr in tlas cou_traom wi11 Le

11 evidence. It wi11 be tested under certain threshold cr.iteria

12 of reliabiiity or it wouldn't be ad*itted into our record.

13 Can you put C'utsiae yoa• Gdrd any'th`.ia that yri have glear.ed

14 irCm ine m?jl'c cno CcCld"e ra2 CcSc solely on tnf "eVioe:?Cf

15 nreseGt in iis coirt of law?

16 MS. BUSACK: I coa1C.
17 THE COURT: That's great.

18 NOw, the seCo:d tiiny^ I neeu to a'idrEss witt• you
19 is, ti:e ic'.: pro`:ide5 in ceCialn very li?1t°d cases, that a

20 j;ry can recommend the death penalty as a penishm.ent. For

21 vEry liQited cases. if yeu believe the faets warranted it,

22 a;d tha law psrc:tted it, could you rmposition of a

23 Geath penalty?
24 MS. EUSACK: I'm r.At certair.

25 T^E C'JJ;'.: OY.ay, Now, we u0C1^ -- 'in a

1 related or beina related to Pete by Marcage?

2 MS. BUSACK: I do not, accept for a deputy
3 sheriff by marriage. Ben!Jty sheriff 2Usack DV Rier*.iage, a._ ^ _
4 cousin.

5 MR.. PI"crcC-L: Okzv, Fnd nave you ever discussed

6 the case with any of those guys, with 2asack or Busack?

7 Y.S. BUSA a: I have not,

8 MR. PIERCE: What do you teach dow'n at

9 Switzerland?
10 MS. BUSACK: I teach social studies, history,

11 citizenship.

12
13
14
15
16
17
18
19
20
21
22
23
24
25
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MR. PIERCE: And that's in the high school.

MS. BUSACK: Junior high.

MR. PIERCE: Juniol high. Okay. And I suppose

as part of your curriculum, does the court system or the jury

system or the justice system ever come up as a topic?

MS. BUSACK: Definitely.

MR. PIERCE: And do you -- do you have any

general opinions about it? I mean, are you -- let me put it

this way: Are you in a general way or as a matter of

principle satisfied with our system of ciiminal justice?

HS. BUSA:K, Generally, I aR!,

MR. PIERCE: Obviously, it's not perfect and
there are defects.

MS. BUSACK: (Juror moves head in an

241
1_ .- , r d t ^ s

3 eze: t': c^

4 Dc'Ca7Sc iG SErve of. V:e 1jry, y'uj naSe te be Lrle t,o 5ay

5 .,.:'e[!ll", j^%' Co!LO OJi!si'derJ i.nai. Vou CCn't ha've p'inr!p!es

Sa ..:C:"y rr I yo0 would db5C1"tf^^ re°.c5e to

1 ,.-3r^ '"alil'.p...

6 M5BtICrCh: Tnf"uret1C311'1', . bc_!2V'B ln

9 Odath penalty. I have never had io pGt that into action. So

10 1 can^o'r t' ?^sol!tely ce!'`'....

II THE COURT: Okay. B'at it's not as if ycu'Ie

12 Sc`il:'I^ '.IZder no clrcwtistances cCuld I e'JE' do r.'

13 MS. BUSACK: ta.

14 T^:E CO&isl: Ol:ay. Mr, r!iIc'.
15 M.R. PiERCE: Your Bcnel, shzll I jcs'. dc tl':=

16 whoL thing oenera! and...

11 T.HE COURT: Yeah. Just do yc'ar,
18 ?!n, PIERCE: Thant vou.

19 Gocd morning, Mrs. Busaek.
20 KS. BUSkCK: Nello.
21 MR. PIERCE: Let me ask, first are you reizted

22 in any way to Pete Busack who used to be : d°;uty out here?

23 MS. BUSACK: I ain, . related ty narriace.

24 MR. PIERCE: Okay, Do you have any other

eP.iGCCe^m..., 0-.th' ZF.,.- .ecr!25 c^c'ectians with law ----.L than hi^

249
1 affi:rr.a.ive response.)
2 MR, PIERCE: But in aeneral, you are satisfied?

3 MS. BUSACK: Generally.

4 E. PIERCE: Okay.
5 Khen you hesitate and vou say ocnerally, what kind

6 of specifics bother you? Do yo'u think too many guilty people

7 get awal', too many innocent people a•a cOnllCted; penaltlec

8 are too lenient, penalties are too harsh, marijuana should be
9 iegalized? I mean, can you give me any guidance at all about

10 the specifics of your feelings?
11 MS. BUSACK: I'm probably a law and order
12 pfrson, of course, with a fair trial.
13 MR. PIERCE: Have you yourself -- and the

14 question.naires that we have are pretty limited, and then from_ _ -
1S those questionnaires, I have a staff person dilute it down
16 even further, So I apologize if some of the questions are
17 repetitive. .
18 MS. BUSACK: That's fine.

19 MR. PIERCE: But have you yourself ever been
20 on a jury before?
21 MS. BUSACK: I have not.
22 R. PIERCE: How about er.perienced? Any 4:ind
23 of litioation?
24 MS. BUSACK: I have not.

+ i,

Ex• e^cI
25 HR. PIERCE: As a witness or anything, even an
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2 2

3 P'.:. .?,:° !C 1'0 _„ :. E.:^ C acLly 3
4 6eSber has 5re*_ been tsE rlctiM of a Cllmc' d

4 M$. EUSuUK: ileV ha'ie not. 5

6 ^V. PIVRI'El LI :CCuSeu of a SEilol;s Oifense?

n0i' i^e::nr S C ..lrg cbG}° llkc '!

B spEedi , o: shoo liftinc or sc^ethicg like thzt. Gkay.
9 R.S. BUSACK: lJucor moves head in a negative

10 response.l
11 MR. PIERCE: Bat i take it that you, frem your

12 ans'de.s, I get the feeling or the im.pressien that you wa.^id

13 feel tGs"r Sf!Vi9:i as d jGr7I i., c'Ed50:ncD1E o4liTatlOn of

14 tizer.s:,°:o?

15 V.S. BUSACK: I do believe it is.

16 ! MR. PIERCE: Ard thE fact that wE coaid be here

17 for some time -- and we've used all kind of estinates -- and

18 I'm afIaid to USe an eStllfidte, Dut let's 1Gst say iwo io four

19 wcel;S. T'dn weck5 being the @lrila"iilc; IOUT wE?65 bE]q i! "c

20 mal:i2"w!, ao_d thal's big ballpar{:, you''-e g^ino to be awal,

21 frOGl'JOC` kl.^s for cw'h??"c at school . T;'icy'il i:3ic a

22 s'^bstit'^t°•
23 T^:.. Uf:iJft:. Ina'i w.7'i llne it, 1'.r z_e.I'il

24 dae, Won't they?

25 MS. BUS'r.Cs: It could be a plob':en, be.ause
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1 M?. P?EnC-: You can't fast forward _nd roa cf

2 fantasize what wonld be ooing throu,h your mind at that

3 moment and has th=t'sh?rd to do. And we dcn't e?:p=.ct you tc

4 de that. All we expect you to do is make a coti^4tTent that

gives ei^ t F. c_ lnc-t.̂ a_rtl or..c t,F'a 1... nn ^^ _. t5 when the juege c. y do

6 your best to follow them consciousnessly. And if we get to

7 that second stage, and the in,tructions include the

8 possibility of choosing the death penalty, that as much as
9 humanly possible you set aside any emotional baggage and go

10 strictly by the law. It will be-- it will be much mere
11 structured and much more formal than just simply saying,
12 yeah, I kind of think he deserves death, or I kind of think
13 he deserves life. Thele's a whole big structure to it that
14 will hopefully guide you through the process. Do you
15 understand? Would you be willing to accept it on t'nose
16 terms?
17 MS. BUSACK: I'm not sure;,

18 MR. PIERCE: Okay. ?n othel words, are you
19 saying that your views or your feelings about capital
20 punishment could prevent or substantially impair you in the
21 performance of your duties as a juror?
22 MS. BUSACK: It's possible.
23 M.R. PIERCE: And you understand how important
24 it is that as a nation of law that we follow the law. I
25 mean, I used the exan!p1e earlier of the marijuana thing. A

Il_ . ' "..- ^ c^l.. qi',75 - l `-• _ n.:-Q

._.=tS.c.. 1 ,.., tf'j ' 1'd ,_ - 'y ^ C2C2':I

!_ in a t dz^ t.. ^ wc..dnt reil.y Ce ^lrng•
lE'c CC;'`:?: SU^I I mEdn, }oa d0 G':7Er5Land Dn'

PilLshl2 ii 15 fC: us t0 Ila-;e a CrC55-SeCi!Gi: rI i.9E

CG;.unity'. It's 'very F3rd to '3"'E a reCrE52ntc:.Ve lU:y' of

a^ I ,,,,_ ;, IEOpla or all P Orle ' ^o work,

g MS• EU:ACE: ? rea!i;e that.
9 MR, PIEnCE: Do you undtrstand?

10 P.S. BUSr.CK: Yes.

11 Y.R. PIERCE: hnd so we try very hard to get a

12 cross-sectios that represents the whole comrN-ity. kid it
a_13 n;y b= a e.'•UaCle th'.;,u th3t yo7 could tall: to yroLl kids

14 artc?wardS. LEt me ask y.^^'J this: You did 5how scEEwt;^t I

15 woald call sincere -- let's pat it this way: You szic th;t

16 you have no disagreement with the death nenaity in th.e

17 abstcact.

18 MS. HSACB': Colrect.
19 M?.. P?:RC^: 9Ct yeu have so^z nisg:'rings oI

20 some hesitancy about whether yoa wcul_d have the personal

21 C0.-zi`r.'.ilt to actually say, 'io!1 kc0'd, I will siCn my GcA.2 to

22 a ve.,..ct t:^::t reco^.*ended death.
23 M BUSACk: I h^re tncucht about this ._let,

24 And since i've never been i o thet position, I cen't scy

25 absoiutely.
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1 lot of D"eo^.-e tnlnk: maIllL'ana should be laleli_cd 'It'S an

2 iss:e.

3 MS. BUSACK: I do no.

4 MR• PIERCE: Okay, but I mear„ it's an issue ?•.

5 thz' ^er ecest Fe,ple can dls^aee on and still be good

6 citi?ens.

7 THE COURT: You know, the way we set this up,

8 I think we probably confused you. There's a whole range of

9 penalties, including life without parole; life with parole

10 after 30 years, and one of those penalties is a death

11 penalty. All that I'm asking is -- all that we need to know,
12 really, is: Can you consider all of them or would you simply
13 say under no circumstances can I do the death penalty?
14 MS. BUSACK: I would not say that.

1S THE COURT: All right.

16 MR. PIERCE; You feel that you would take it
17 seriously and you'd do it with great-- and I don't want to
18 mininize the gravity of the task; that's all. Nobody is
19 asking you to make a flip decision. I would not.
20 MS. BUSACK: I just would be worried that that
21 would bother me afterwards,
22 N^. PIERCE: That it would be something that

23 you would think about?
24 MS. BUSACK: Yes,
25 MR. PIERCE: That you participated in a
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cce s-.'] o.aicuact, c^r

COth be=(re Z76 aitBr .4.-'_ AeC_5_:.:, bCt FGfn

4 p:Ih yDU: rele, you t.'nk it Lc,h_r yC., cItB .:a'ds?
.,

5 rUS yrc, I thlel: :f mig.;t.

6 ( NB.. PIER''B: You r.ieht haae sleepless

7 niCr.ts rr cone n'snCs of Cor:S,ienCB?

8

10
11
12
13
I4

15
16
17
18
i9
20 MR. Oi.dI`0: I a?ete 01;;itD. That's

21 Adrian HerShe'J, Seatfd at Co;iSel table w'_th ollI defendan't,

22 A'awa_ A`ued. Attorney Hershe'p and I are court-arpoir.ted

23 counsel f0I Iiawa2 and he s.dr:ds Fere aCCused Df k]!ling his

24 18-year-o1d father-in-law; his 39-vear-o1d wife; 35-year-o:d
25 slster-ln-la'w', and a two-year-old niece. F--:d have you he:rd
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I fre^aent!y'. I have e=.t r-:^>; the_,•

---'2 M1. DIr7ITO. Dlzy hould thes D°oo'e that
3 you have heard these oI!n!ocs frort have a^y influence in your

4 deCrsiOn if you should be chosen to sit as apror?

5 F.S. BuS^,Cb:: It would not,

6 MR. OLIVITO: Would you be able to go back to

7 them, if your decision was adaerse to what they've been

8 expressing, would you be able to live with that com.fortabl;?

9 MS. BUSACK: Yes.
10 B. OLIVITO: - Now, some of the people that

---.
11 have given newsn=dla sound bites, the sheriff of this

12 county, Tom McCort, have you heard any of those?

13 MS. BUSACK: Not particularly.
14 MR. OLIVITO: How about Nawaz's wife's
15 attorney? She had an attorney by the name of Grace Hoffmaa;___...-^
16 Have you hexrd.anyofhec pTessconferences or heard her...
17 discuss.ons with the media? ,..
18 MS. BIJSACK: I have not.

19 MR. OLIVITO: Do you know her?

20 MS. BUSACK: I do not.

21 MR. OLIVITO: Okay. Have you heard anything
22 that the prosecutor may have„given to the press?
23 MS. BUSACK: I have not.

24 MR. DLIVITO: Okay. Now, do you know many
25 members of the law enforcement agencies here in Belmont

MS. BUSACK: YES^
( MR. PIEnCE: Your Harn, urder those terms, I

believe the Iuro* would be substantial)y impaired in her

dCtles a.^.d I would chalien9e fDr cause.)

ITfiE COURT: Can 'jcu ccnside: the dea`.h

CEna11y, oI a'2 you Co?r:"y tG aeiGT,cilCally Inle It BUi Dn

^m.orale g:o^_nds \1 '
.)N,S. B'JSrrK. I w0uld consider ii

\\\THE CD';R I'm ooirr o ole.rule your

challenge for cause.)
V.R. OLIVI70: Gcĉ mzlning. It's Mrs, Bus^^k^

MS. BUSACK: 1'es.41 P..15Y°A;L
ni^^!!J

2 u11. 7tsArn. T r a,
3 u?,. ^'i.j^lt^l !'aYe 4..' 'Ir

4 aftenilo'. to lt, a5 LeL - s "dyfe ' social siu^s teaCher

5 wGUld?
6 MS. BUSACK: I'eaue not ir; chc^l•

vp^. OLiViTO: Not in sccool; athoce.

8 HS. BUSACK: Ihave heard atout it. I've read

9 about it; I've paid attention to it,

10 MR. OLIVITO: Ha,e you tali:ed abolet it with

11 a.=.•1'body?

12 MS• BUSACK: I haee.
13 Mt. DLIVITO: .;nd with wS;cn; h.ve yoe spo?:er:?

14 MS. BUS'r.CK: Refatives, filen.ds.

15 M,R. DLIItIID: Now, it's h';4an; even

16 oefe.n,se counsel's far6l7, to discuss Inese tln:ngs that you

19 see in the paper oa see on television and :ead the papar.

IB NaPe Vofl e%DYesse'l an opinion so.P•e6i':'eiB ai01g the line e1Ch?!

19 as to the gurlt or as to the -- what should occur to tFe

20 defendant,
21 MS. BUSACw: i have not.

22 MR. OLPJITO: So, there has been no espressior

23 Cf CU!It or lnnocenc_° at tIIiS ti"'e, as f2I as you're

24 concernGa?
25 MS. BUSACK: I have heard opinions quite .?_.

Co,:'t^n
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2 NS. BUS.SCK: I have two cousins by marriage in

3 1aw enforcement in Belnont County. I'm acguarntea with Judc iaj;
4 Sargus_ I know various attorpeys ara Iu qes.

5 MR, OL_dITO; Okay. kc.ld .he fact !nat yo'i

6 know these people and perhaps you do socialize with some of ^
7 them --
8 MS, BUSACK: Yes.
9 B. DLIVITO: -- would that affect your

10 thinking in this case in any way?

11 MS. BUSACK: No.
12 MR. OLIVITO: How about do you know the

13 me.mbers of the prosecutor's staff?

14 MS. BUSACK: I do not.

15 PBt, OLIVITO: How about other members who are

16 not here, like Robert Quirk? Do you know him?

17 'MS. BUSACK: I do not know him.
18 MR. OLIVITO: Okay. Have you in your
19 experiences as a teacher, have you ever taught any children
20 of the Pakistani group?
21 MS, BUSACK: I have not.

22 MR. OLIVITO: Do you have any feelings one way

23 or arother about peoole of the Pakistani origin?

24 MS, BUSACK: I do not.
25 KR. OLIVITO: Have you ever had any experience

t



258

2
3

ts . r : ,'cSiatcis:

4 ,,... .. G

p0 '

4 ^;:ei•^_=- t;!cV COn5t1t â te a'^21id DPCt?ce 0[ tr.a; j'GE: jr,

S ,.t _' 'dOrOS, are t}:Etl Palld? L'0 ^',d be'icF2-.,, th.;r ^r do

6 you t91nt: t.'iBt ePate':c? they C"v 1 A n0 01 1'l5` a^y1C21

7 _Ps'rch5b35b1B!

8 MS. BaSeCa. ilo, I believe what theV' do is

9 v;lid• oI course, I do not believe every decaion Dr oeinion

1D GI.O
-
meiPs or OiY's.,.

11 M1. OLIVITO: Would the fact t'cat perhaps at

12 sose staqe in these proceedings, the defendant woald present

13 0I00ical te<`!7^Fny c.^.d e'ridiCCc', wC91C ths'. .7e, -
14 50McLn'n0 tFPt }ou wOl'ld 0? at'e 10 r0. '^..C

1S (M5 nUSFCt) I wou?d hve o.<k tr t

16; 1.^.Q1Yl0Ueily. Just beCalise a p9lc,lo Iisl said nD r..".1Gq, I

11 would defmi e'-y not tVaq that as la^.

18 ^3. OIIS ICl Okay. That's ili e. we''ie

19 beer: tal'y.io.g to you a lct, and the judye allu;ed to it.

20 W='4e kin3 of p7t the Cart before the hOr52 in this Case, k?

21 tall'!Ig abo..C C1:'lt and 0 cl.Jt

22 p nltios ^•rou unftS tc:d thmthis wld be a f no p"as=_

23 proc::drro. I aon't 17uw xheheI you cnoe_st^„d tha t, or not,
24 bot there wou'd be one Pt.ase where we would tIy to present
25 ev.ur:a a,.. ftci tfie Sta`.e w01,!ld hcic to esC b 1'.. b.y••"iC a
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1 ceath2

2 N:. BUSZR: I'm noC sure,.

3 P3. OLIV'ITC: y'ou're not sure in ycnr own

4 abllay" to stan'B •by your convictions, even tilough the

5 majorlty wo'old co the othel way?

6 MS. BUStCK: I quess I'm not sure 1 would be

7 that defir:ite cn i..

8 MH. OLIVITO: Okay. Well, if you, in your
9 ordinary course of living, have a conviction that you believe

10 to be valid, do you stand by that conviction in your ordir,ary
11 life or do you let others sway you to go there?
12 MS. BUSECK; I stand by my convictions, but

13 what I've been trying to say, I'm a littleIeserved about the
14 death penalty. I thrnk it cou! d- pose a problem
15 MR. OLIVITO: And that's fair.^ There are no

16 right or wrong answers in this room. You know, it's exactly

17 how you feel and that's what I want to hear from you.
18 THE COURT: All we are asking is that you not

19 surrender your own honest convictions simply to be congenial.

20 MS. BUS'r.CK: I would not.

21 THE COURT: All right.
22 P. OLItiITO: So you could follow the law
23 giveg to you by the court and apply to it the facts and still
24 come to some conclusion that you feel is colrect in your own
25 heart and in your ow^, mind?

L_^

2 ^.. ;83 Lc r- CG:LJ J

.^.^. OLIy'iv": .i0d :.....`: r,;2E Xe ycC p. rr:a^:

., h w ere `o;nd _.. be q.t, we w,,d BAer

6 pr, i r ^,U if hB xe"c nC.enO Cn 1'. OGIIi'., .e eGi'.id

7 plOCec; t0 ?..cCJC7 Ohd=e, "t:iCh is ccllej !i!ti:i:1C7. J

6 : C°.at .r,..., ii wJwld nE ,`,temJt q CO S?D'^' tY2i C"c_c 3`2

9 r,itigatir.g ac a s that ontweich the aagrzcat:cq

10 QIC^.i45tarZeS Gr tf1=5e acts. Alid in that ista^C`, ;C7 CCL'ld

11 then be biven the altelnative of assigning a penalty of life

12 1mrII5Gr"'snti the seCond one would be a posE?bllt?y 'd0e;0 D8

13 life i?.G'risC'fi:`_nt wIChO!at parole until 30 yEa's have DEc.":

14 SeI02 ^:., thP ttuId dlieln8t1G8 'dObld "ve life _^0!ti,ent

15 wi^ ,o pn io^i y af pc^ole ^o't years Yb.en
16 serred. ;I .,e d_fenCant "dere f o u rd quilty by y^^ ^s a
11 )u'OI, w5'!0 4Jn be able to a1SO on5i0cr ChDCe "ter three

19 perCi;'c. ot qos_ 2Lto. tlc^lly [}1! 1 aC0'^', death

19 Denalt;

20 Mi. BUSACK: I cout_d.

21 kR. OLIVIvO Now, If in your oo,rlo^^ ore af

22 t1Lse Oi.h r tI'rce piraltles was the apprOpCaie 0''i wCulQ

23 yca be ah! to r lntaJq that tho q aod m-rr p -Lnat
26 conviction, even th0ugn other me.wels of the lury !".qf:t be

25 p..ri;ny pr=ss.re cn ye'., :o go to t` '^r:cte Fera!`y of
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1 MS. B'JSA.CK: I could.
2 MR. OLIVITO: You u.^.deatacd that as th=

3 dEfe.';CdBC 5its heIe today, w!tn0llt any ev!dc"r:Ce be-ng

4 pIfsenied, aed until the lzst witness testifies, that he 15

S P[e5umed to be innocent?

6 MS. BUSAC2: I do.
7 X.R. OLIVITO: And you subscribe to that
8 principle that the defendant is innocent and presmmed

9 innocent until proven quilty beyond a reesor.a'n1_e doubt?

10 MS. BUSACK: I do.
11 PII. OLIVITO: Now, you had some discussions

12 with Frank Fierce about you have some gene131 concerns with
13 the application of the law or the legal system?
14 MS. BUSACK: Yes. i mean, I think. eeeryone

15 does.
16 }4t. OLIVITO: But nobody asked you what those

17 qeneral concerns were, and I'm going to ask you: What are

18 your general concerns?
19 MS. BUSACK: I mean, I think basically, I

20 be?ie,e that probably too many people get off that should be

21 convicted, That's a probably the direction i go, generally.

22 Or I Dlobabl7 belleFe that if it's a mIlIde' case, maybe

23 people don't stay in jail longq enough•

24 MR. OLIVITO: Okay.
25 TflE COURT: Do you unde?stand, thouch, that
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2 ..---
3 . o ynal •sTen`. r F the e,_a^rc^ 'c -hi<

4 f'.J. J;IC`C91 •^eririae'ly. -

5 ThE COUR A11
6 F. OLIV ITO: Taose eery tbings that you're

7 CGnLerned 2bout, tn15 is a mur0er case. Thls w9nld Dei fo:

8 ack after better term, kind of a^xass m.urder case. So with

9 that fact that there are four people who died as a result of

10 someene's aci, w'ith that e:fect you su'e:n Eore so in your

11 thought that too rany eeople aet awav cI too many people

12 don't serve enugh tir.e?

13 MS• BOSA', 1:: Nc•

14 nMR CiIVi 0 Thank yuu, 4 ry P'J n

is ^TH COURT Ge tlemep, ao scu pasa for cause?)

16^ vs PrEK . 7ocn conor, the Stote rer='^s its

11 chcll ':ge `cr C Jsej,tnd we have curhority t0 crte, if the

18 cou.tuar,ts to hear it outside, or if the court wants to

19 Iule^t.^H
20 `^nL CJi;*.i; No. 1'ou' C^':il]crtj? i0r caCSe is

21 ovcrruled, Do you challenge for caese, ML 0llvito? ^

22 ^MR. OLIVITO: No, Your Ec-nor )

23 N3,. HEnS^:Y: We'il pase.

24 THE COORf: Does tbe State wish to exercise a

25 preqtory challenge?
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1 y :aC,ilisi.tV y0U L;'.g.^:: have 'dltr: thB'I »!'`fl wh^a:E'ier

2 so'•.llce a n d just decide ttie case based 05 ihe evidence a'id tbe

3 law?

4 MR. OlESi,: Yes, rd'am:

5 ThE COJi'i: Ukay, now, d; yo'J kn:w Mr. RanEt

6 Phmea?

8

10
11
12
13
14
1s
16
17
18
19
20
21
22
23
24
25

MP.. OLES-K^:: No, I don't.

TH6 COURT: And did you know his deceased wife,

Doctor Bhatti?

MR, Ol•ESriAt No, ma'am.

THE COUPT: There has been in this case some
coverage in the media. I think it's beee in the newspaper
two or three times, ec TV. Whatever the repo:ters have
published has been a story. It's been based on tips and
leads. Ilone of it has been tested for reliability. What you
will hear from this witness stand will all be tested under
certain threshold reauirements of reliability known as our
rules of evidence. Can you put outside your mind anything
you may have picked up from the newspaper and instead decide,
"I'm aoing to decide this case based on the evidence
presented in this court of law and the law as the court
instructs you upon it?"

HR. OLESfi4: I feel I can, yes.

THE COURT: Very good. Now, the law also
provides this certain very limited cases a jury can recom-lend

r-

1 !C" .-_cC We ao.
2 1:'.:E

3 MR, PIERCv Ves,-ve d^ -.
4 THE CO'J+I: I appreciate the me. 1

5 c£pe::?dliy.cDDre•:"IcCe y01;r hOnB=tV cF.d y C'u' 2re e%c!:5eC.

6 MR. iH0!!PSOH: This is David Cleska, S'c•ur7
7 ho;^or• ^^^,1' t
8 THE COURT: Good morning, Mr. Oieska.

9 K.R. OLESK4: Good morning.
10 T HE COURT: Are you 18 y'e=rs cf aoe ar ulder?

11 N.R. OLESK.A: Yes, I am..

12 THE C00: Okay. And are you a res':den--. of

13 BeLmwnt Ceuntv?
14 NR. OSES 4; Yes, ma'am.
IS THE COURT: And I'n reqiJrea oy law to ask if

16 q0u, aro dependent on drugs or alCohol''

17 1!R. OLESKA: No, ma'am.
18 THE COURT : P.nd I'm requ!red by law to ask if

19 vou are a ronvicted felon?

20 MR. OLESKk: tdo, ma'am.,
21 THE COURT: I didn't thir4: so. Ncw, do you
22 lnes arra of the attorneys io this case, Nr. Flanagan, Br:

23 Pierce, N.. 01_icito or Nr. Hershey?
24 NR. OIESK;: Not De*socally, P.C._
25 THE COOU,i; Okay. Can vou pot outside your

2 6:>
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1 the de:th oenaltj. Of cou:se, before you ever get to any

2 consideratien cf ponisltment, would you consider whether or

3 not the defendant would be convicted or acquitted. That

4 would be the first stage of the trial. If by chance, ee
5 IeaCn that second stage, we would, oae of tne penaltleS, just

6 one of them is the death penalty. If you decided the facts
7 war_ranted it and the law permitted it, ceuld you consider
8 recommending imposition of the death penalty?
9 NJI, OLESK,A: Yes, ma'am.

10 THE COURT: All right. Mr. Pierce?
11 hfit. PIERCE: Thank you, Your Honor. May it
12 please the court, counsel. Good morning, Mr, Oleska.
13 NR, OLESKA: Good morning.

14 MR. PIERCE: I had a chance to look at your
- -- _ ,..

15 questionnaire, and so I really don't have very many questions_ _ . ..
16 or follow_-up. I notice you have two adult children.
17 NR: OLSKA: Yes, I do.
18 MR. PIERCE: What do they do for a living?
19 MR. OLESKA: Well, one daughter works for
20 DeFelice Brothers and the other one is a student.^ .-... v _. __...... _
21 MR. PIERCE: Okay. Where does he or she go to

22 school?
23 MR. OLESKA: My daughter goes to West Liberty.
24 NA.. PIERCE: And do you know what she's
25 studying yet?
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Operandi): Record any unusual features of the orime, especially verbal statements ihat might connect this c°ense wil.11
others committed by the same offender. 'Item No. 72, If crime was burglary - point of entry: Specify, E.G. Door,
window, roof, ceiling. 'Item No. 73, Burglary: Method used to effect entry, Ex. Was window broken, alarm deactivated,
door Jimmied, etc? . "
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At T/P/O, the Lmdersigned responded to PIA Departures on iaformation supplied by the Belmont County
Sherriff s Office St Clairsville Ohio that suspect kl may bo attempting to flee the country and depart from JFK
via PIA. Suspect #1 has an active arrest warrant for FOUR counts of AGGRAVATED MURDER, all are in
violation of ORC 2903.O1A of the Ohio Penal Code. The undersigned Officer along with Spzl Caroleo and
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PO Russo responded to PIA Departures ticket office. Suspect #1 had checked in for fligbt #764. Suspect
#1 was asked by PIA personnel to step into the ticket office at which time, suspect #1 was positively identified
by the undersigned PO as to his pedigree, social security #, Pakistan and US Passports. Suspect #1 was then
placed under arrest and given his nriranda rights by the undersigned PO. Suspect #1 did state that he was in the
jurisdiction and had driven aHday to New York. US Customs Agent Mark Mather #10740 responded and
conducted a search of suspect #1's cbecked in luggage withnegative results. Suspect #1 at time of arrest h -_..--
laceration to the Right Thumh. Suspect #1 stated that the L_aceratio_ occurred whileopening a can.rSspect # I
was transportedto PAPD Precinct bldg 269 for processing. Detective Sergeant Jack Mathieson and Detective
George Domer #106 responded for further mvestigafion. Detective Mary Graham of the Belmont jihetifl's_.=
Office did confirm the warrant and extradition request. Further investigation revealed that Suspect #1 did drive
from Ohio to 8400 ShoreGont Parkway, Far Rockaway NY and did leave his 2 sons, Ahsan Ahmed (4 yrs old)
and Ibtisam Ahmed (6 yrs old) with Mr. Majeed Malik of the above address. Suspect # 1 stated to Mr Malik to
please watch his children in that his father is ill in Pakistan and his wife Lubaina Bhatti-Ahmed would be__._ . . .. .. _ __..._ _ _
c:om:,. tu'r,=c'- :.itSe kids shor"y. M. bf:-Ii}: a: app•or 1930 dropnad r.R ^ stect #1 nt t_hs ni d... inzl 2an
Suspect #1 did leave his vehtcle described in box 71 at the home of Mr Malik. PO's K White, RJ White and R.
Morris did respond to Mr Malik's residence and secured the 2 boys listed above. Suspect #1's vehicle was also
located at that location and was removed by Mystique (Ralph) to bldg 269 for safeguarding as a crime scene
under impound #638-99. The 2 boys were also retumed to 269. NY6 BCW was notifi ed and Case #20776172

- --- -_ ---was assigne Mr Hyde of NYC BCW was assigned the case and was advised to the facts surrounding the
children. Belmont Sheriffs OfSce did advise that the2 children were possible eyewitnesses to the mulitple
homicide. Neither children exhibited any signs of injury or abuse and denied any medical complaints and a
juverrile report was prepared by PO Darmanie. EMT-P Eric Cardemone of the Kennedy Medical Office did
respond to 269 and did treat the laceration and a prisoner treatment form was prepared. Photos of the injury and
surrounding area were taken both with a polaroid and a 35 mmcarnera by the A/0 and vouchned,- Suspect k l's
clothing wasremoved and vouchered for evidence and a tyvek suit was issued to suspect #1. Though a strip
search w3s not efomr=d, the removal of the Zotlw^,a5,^otec 'm the strip search l^approved by Lt -
Willoughby. The Belmont Shemffs of^ice advised that their personnel an d prosecutor would arrive the
morning of 9-12-99 for further investigaiton. ADA Brian Kohm of the Queeas DA's Homicide Bureau was
notified and as_per him, this case will go live and he will respond upon the arrival of the personnet fom Ohio.

I Airline Tickets and Passports (US and Pakistan) from Suspect #1 were also vouchered. Suspect #1's vehicle was
not opened and if necessary a warrant will be issued to search said vehicle for any possible evidence removed
from the scene. PO Glazer did assist with the arrest processing, vouchers and the impound._---
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