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SUPREME COURT OF OHIO

1. Now comes Appellant Nawaz Ahmed, and moves this Court for an order
vacating/Recalling/Rescinding its order of 03/02/2005, the order which

was made in lack of Subject-Matter and/or Patent and unambiguous Juris-
Ldiction and requests this honrable Court to show its "Jurisdictio” to
create,adopt or make a "Remedial Law" about raising ''claims of ineffective-
asistance-of-Appellate-Counsel” wvia its local Rule making Jurisdiction,
and then decide upon such c¢laims under 'Collatral-PostConviction” Juris-
diction. When only Jurisdiction provided to this Honorable Court by the
OH Constitution Article IV(2){(B)(2)(c) and ORC 2953.02 is an Appellate
Jurisdiction over the case in which death sentence has been imposed

after January 1, 1995. The collatral Postconviction Appellate Jurisdiction
is limited to claims filed under ORC 2953.21-23(B) wﬁich does not grant

any kind of Jurisgiction claimed under S.Ct.Prac.Rule 11(6),bnﬁ¢hdhm¢bn;-
tick Witk ORC LI} Uberol Constyuchion omd OPPlication o Pravide Justice .

2. The matters of lack of Jurisdiction can be raised at any time and
S.Ct.Prac.Rule 11(6) proceeding can be used to challange the Jurisdiction
of this Honorable Court in creating a remedial law via its Rule making
and then exercising Jurisdiction over a subject-matter otherwise not
divorced from Direct Appeal i.e. Claims of ineffective-Appellate-Counsel, -

but wrongly pretending to act in collatral jurisdiction under Rule 11(6).
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3. S.Ct.Prac.Rule 11(6) like all other Rules are '"Local Rules of Practice”
before the OH Supreme Court adopted under QORC 2503.36 andzggzmgéovision
of OConstitution. This statute do not grant anylcollatral Jurisdiction
to adopt 'remedial law' outside the original Appellate Jurisdiction of
Art.IV(2)(B)(2). Hence, Rule 11(6) is continuation of-”Direct Review"
and part of Direct-Appeal and do not provide any collatral-Jurisdiction
cutside the "Appellate Jurisdiction'. Wherefore, Appellants have Consti-
tutional Rights to selected private cdunsels, counsels selected under
Vienna Convention Article 36(1),(2) as interpreted by International
Court of Justice or appointed counsels for indigents.
Y“Statutory limitations on Appellate-Jurisdiction of Courts,including
Supreme Court, can not be waived and may be raised sue sponte.ORC

2505.03; 2953.02; OHConst.Article I(16),IV; State ex rel. Scruggs-v.
Sadler, 776 N.E.2d 10,:97 Ohio St.3d 78 (Ohio 2002).

4, This Appellant was denied his liberty interest to use his own funds
-ed

to employ selected counsels,st}equest/court to appoint counsels to file
Reopening Application on 8/27/04, two days after his direct appeal-had been
denied. He dliso moved for Reconsideration on 9/2/04 thus tolling the g&deﬁr
Judamens wotep 9 Sp Frac e, L1C2), () and 5, gupreme Cu.Rule 13.5,
Court appointed counsels on 9/21/04 but notified the appointment/9/24/04.
Court Ruled o Reconsideration on 10/27/04. Appellant filed a Motion

for Supplementary’. briefing on 4/14/2005 which was denied om 05/03/2005,
thus concluding the Ohio part of '"Direct Review'. Appellant filed for a
Writ of Certiorari on 1/21/2005 which was denied on 6/13/2005, thus
concluding the "Direct review" and making the Trial Court Judgment as a

"Final Judgment". See, In Re Pine, 66 Cal.App.3d 593 (1977,3rd Dist)}
United Sates v. Healy (1964), 376 U.S. 75; Hibbs v. Winn,(2004),542 US 88;

Contrary to these laws, this court wrongly held that an Application For

Reopening filed on 12/21/2004 was 'untimely", when the same court held:
"'Reopening begings after direct review (appeal of right) is ended".
Morgan v. Eads, 104 Ohio St.3d 142 ( Ohio Newv.22,2004),Id,at P 18-19;
- Is Recousideration not part of g?peal? Is Review by Cert. not Appeal ?

An obvious conflict with R.11(6) (M. 2



GO0OD CAUSE FOR FILING THIS APPLICATICH: It is cruelly unfair to bind

defendant to court's or Lawyer's or ODRC officials errors. )
In addition to the above stated reasons to challange Jurisdiction

in ruling upon previous Application on 3/02/03 when Direct Appeal Review
had not yet ended. See Morgan,Supra P-18-19. All legal papers and proper-
ty was removed and taken away by MANCI administration due to impending

move of deathrow to OSP, Ahmed was denied access to this Amended Applica-

tion due to state actions. Very recenty legal papers has been returned.

Applicant requests that it will be miscarriage of justice if this Appli-

cation is not acceptec and granted, as 'senuine issues' are raised.
PROPOSITION OF LAW NO. 1

MR. AHMED WAS DENIED HIS RIGHT TO COUNSEL OF HIS CHOICE.AKD USE CF OwH
' FUNDS TO PLAN,EXECUTE OWN DEFENSE FREE OF ANY STATE INTERFERENCE.

The trial court deprived Mr, Ahmed of his Constitutional riﬁht to se]f—r%presentation. .
No Court Rule or Satatute or Constitution autnorises ourt about non-indi-

Linton v. Perini, 656 F.2d 207, 208 (6th Cir. 1981) (citing Powell v. Alabama, 287 U.S.

45, 53 (1932)). Faretta v. California, 422 U.s. 806, 819-820 (1 75)]. Fuller v. QOregomn,4l7

US 40(1974). cf James v. Strange, 407 U.5.128 (1972).0RC 2935.20;
The trial court also actively engaged in conduct to frustrate Mr. Ahmed’s efforts to retain

counsel of his choosing. Farelta v. California, 422 U.S. 806, §18-820 Q975). )

No Statute authorises trial Court to take away con rol of private funds.
This deprived Mr. Ahmed his Fifth, Sixth, Eighth, Ninth, and Fourteenth Amendments

rights to a fair trial, due process, and a fair and reliable sentencing proceeding. .

Section 120.01 seq and ORC 2941.51 do not provide any pre-trial recovery.

PROPOSITION OF LAW NO. 2

MR. AHMED WAS DENIED HIS CONSTITUTIONAL AND STATUTORY RIGHT TO A
SPEEDY TRIAL.

See Apumed ) Agdewit with daumends Previvg Fublic Degundard vepresudabion o Fatce anh o
Mr. Ahmed regularly objected to any continuance of his trial and demanded his righttoa

speedy trial. Contrary to Mr. Ahmed’s wishes, the trial court, counsel, and the State repeatedly

continued the proceedings. In evaluating whether a constitutional right to a speedy trial has

been denied, the Supreme Court has identified four factors that must be considered:

the length of the delay, the reason for the delay, the assertion of the right by the

accused, and any prejudice accruing to the accused. Barker v. Wingo, 407 U.S. 514,

530 (19?’2). See also, Doggett v. United States, 505 U.S. 647, 651 (1992). None of

‘ these individual factors is determinative of whether the state violated the defendant's
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constitutional rlght to a speedy tnalﬁlnstead the courts must consider the four factors
collectively. Barker, at 533. This deprived Mr. Ahmed his Fifth, Sixth, Eighth, Ninth, and

Fourteenth Amendments rights to a fair trial, due process, and a fair and reliable sentencing
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THE FAILURE TO ALLOW MR. AHMED TO REPRESENT HIMSELF AT TRIAL
VIOLATED HIS SIXTH AND FOURTEENTH AMENDMENT RIGHTS.

Throughout pre-trial proceedings Mr. Ahmed attempted to waive his right to counsel and
sought to invoke his right to proceed pro se during the trial phase of his capital casé. Tr. 8-18
(Yanuary 2, 2001). The trial court refused to permit or accept Ahmed'’s waiver without any -
inquiry. Tr. 18. The refusal to grant Mr. Ahmed his absolute constitutional right to self-
representation.violated Mr. Ahmed's Sixth and Fourteenth Amendment rights and rendered the
subsequent trial constitutionally invalid. Faretta v. California, 422 U.S. 806, 819-820 (1975).
This deprived Mr. Ahmed his Fifth, Sixth, Eighth, Ninth, and Fourteenth Amendments rights to a
fair trial, due process, and a fair and reliable sentencing proceeding.

PROPOSITION OF LAW NO. 4 :

THE JTUDGE PRESIDING OVER MR. AHMED’S TRIAL WAS BIASED AGAINST MR.
AHMED.

One of the fundamental tenets.of our criminal justice system is the right to be tried before
a fair and impartial tribunal. In re Murchison, 349 U.S, 133 (1955). This right was denied Mr.
Ahmed. It is apparent from the entire record that Judge Sargus developed a personal animosity
towards Mr. Ahmed. "Due process implies a tribunal both impartial and mentally competent to

afford a hearing." Jordan v. Massachusetts, 225 U.S. 167, 176 (1912). The judge’s activities



and her totally falsg affidavit to Chief Justice denying she was a witness
and her failuer to disclose on record that she was a defendant in the"

Federal Civil Suit alongwith Trial counsels and Disciplinary complaint,

created an “intolerable appearance of unfairness” denying Mr. Ahmed due process and a fair trial.
United States v. Meyer, 149 U.S.App.D.C. 212,462 F.2d 827;

As the judge was the ultimate sentencer in this matter, her actions must be scrutinized under the
- Vasquez v. Hillery,474 US 254; Johnson v.Missippi,;403 U.S.212; and the
highest standards. Bracy v. Schomig, 286 F.3d 406, 412 (7th Cir. 2002). This deprived Mr.
Ahmed his Fifth, Sixth, Eighth, Ninth, and Fourteenth Amendments rights to a fair trial, due
process, and a fair and reliable sentencing proceeding,
PROPOSITION OF LAW NO. 5
: MR. AHMED WAS DENIED HIS RIGHT TO A PUBLIC TRIAL. o bt ottt Pobde
oy e —Ff'wstf%cla.z(ff, Trial was Jaﬁa«t&@_d T Nay Couitve. it Unwersity Gumpus,closing curCh Public,
The trial court improperly closed various court proceedings to the public. The Sixth
Amendment to the Constitution guarantees every criminal defendant a public trial. /n re Oliver,
333 U.S. 257, 273 (1984); Wuller v. Georgia, 467 U.S. 39 (1984); Press Enterprise Co. v.
Superior Court of California, 464 U.S. 501 (1984). The denial of a public trial mandates reversal
of this matter and an order for a new, public, trial. This deprived Mr. Ahmed his Fifth, Sixth,
Eighth, Ninth, and Fourteenth Amendments rights to a fair trial, due process, and a fair and
. L ‘ v PrToel heoring, bench Gomferences,
reliable sentencing proceeding. Mamed Was QX_LQ_A ij&ljg: Lge s Confen e-n[g.q; aeekingy itk
. . * C;[--f eng Ae by e S 2 J‘!
Gl -fe wia fLack o 5&} vwa_":{ st
ceunsels - PROPOSITION OF LAW NO. 6

MR. AHMED WAS DENIED HIS RIGHT TO CONFRONT WITNESSES AND DENIED DUE .
PROCESS IN THE USE OF HEARSAY EVIDENCE.

The admission of hearsay documents through the testimony of Terry Yockey deprived
Mr. Ahmed of his right to confront witnesses, Crawford v. Washington, 541 U.S. 36 (2004), due

process and a fair trial. Ohio v. Roberts, 448 U.S. 56 (1980). Terry Yockey testified abouta
net disceveved and was nol creatadd duﬁn%#@, veudhine bUSsness activ i},

record@llegedly created by MCI Worldcom tracking the ID badge issued to Mr. Ahmed. Ms..
Py cL(QC,LhSP_rL L?W\ck LLw\fi):SCcNeffe_r!L ;'JC M[sﬁ;t

Yockey was not qualified to validate thisfecord as a business record and therefore the record Q/as
inadmissible. lkuwmy%ﬂmki@%_%’éﬁ@s dates Tn "re_p;'\;; hanuwsihng 4
13 5 ‘i/'/e qnet 1/16{ 1799 - See State Exlibit No- 64 But SeeHe
veturn of Seavch tavant &k 3 9 Lfgw_\g alew F200r Be Ahmed 3 Yo
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et PL(&»C‘.‘QA evidenee
(1982). The admissibility of hearsay testimonyﬁis an issue of constitutional dimension. See also

Ohio v. Roberts, 448 U.S. 56, 66 (1980); Sherley v. Seabold, 929 F.2d 272 (6th Cir. 1991);
Carter v. Sowders, 5 F.3d 975 (6th Cir. 1993). This deprived Mr. Ahmed his Fifth, Sixth, Eighth,

Ninth, and Fourteenth Amendments rights to a fair trial, due process, and a fair and reliable & oo et
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| o Ve exists oy PROPOSITION OF LAW NG. 7

MR. AHMED'S RIGHTS AGAINST UNREASONABLE SEARCHES AND SEIZURES WAS
VIOLATED WHEN THE GOVERNMENT SEARCHED THE HOME WITHOUT A

WARRANT,

At no time to the Government ever obtain a warrant to enter and search the home/crime

scene. Searches without a warrant are per se unreasonable. Katz v. United States, 389 U.S.

347 (1967). Mapp V- Ohio,367 UsS- 643,81 S-Cr. 685 (176/); Kivk v-Lotisiana,
=37 (e = o CnRUEE 2895 » OREZI0615 rads Mivead Salt (ight & Uve intie youkal house
f{f&g&f&%ﬁiiq{%ﬁ m:g Nn.sq' Gﬁémutivz' MQO.Rs‘:?;_'ﬁm?:ﬁr :;ah‘;\sq“ ;: ONAPT-34 235 (1984).

There is no crime scene exception to the warrant requirement. Muncey v.

Arizona, 437 U.S. 385 (1978); Flippo v. West Virginia, 528 U.S. 11 (1999). The failure

to obtain a warrant for these searches mandates suppression of all the evidence

obtained. Muncey; Flippo. This requires the suppression of all evidence obtained from the o
home as the fruits of an illegal search. This deprived Mr. Ahmed his Fourth, Fifth, Sixth, Eighth,

Ninth, and Fourteenth Amendments rights to a fair trial, due process, and a fair and reliable i
: Lnadsznge wevantless Eeavch and

sentencing é,mceeding, Ahmed had full legal rights toflivefin the marital house,
as he had the lease and he paid advance deposit and also under ORC 2106.15;

PROPOSITION OF LAW NO. 8

PROSECUTORIAL MISCONDUCT DENIED MR. AHMED HIS RIGHT TO A FAIR TRIAL.
Prosecutor illicited evidence of 'voluntary manslaughter' from State

witnesses, but conspired with Judge to deny defense Jury instruction -

with voluntary manslaughter as lesser included offense, and: to argue so.
6 .
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The prosecutor argued that the crime was an "honor killing.” Tr 83 ILThere is absolutely
St v R Pc;h{m?Tg Va [m»\*af,w rngnswteghler .
no evidence to support the prosecutor’s a_rgumentQArgumg purported facts that are not in
evidence is improper. United States v. Leon, 534 F.2d 667, 679 (6th Cir. 1976).
During the mitigation phase of the trial, the prosecutor argued that the jury must impose a

specific “pound” on the mitigating and aggravating factors. Tr. 176 (Mitigation). The prosecutor

also argued non-statutory aggravating factor of the manner of death, Tr. 176-180. Consideration

‘of a non-statutory aggravating circumstance renders the sentence invalid. Barclay v. Florida, 463

U.S. 939 (1983); State v. Johnson, 24 Ohio St.3d 87 (1986).
Ahmed.

The prosecutors’ misconduct deprived Mr. Holmes his right to a fair trial and sentencing
proceeding. Berger v. United States, 295 U.S8. 78, 88 (1935). This deprived Mr. Ahmed his Fifth,
Sixth, Elghth Nmth and Fourteenth Amendments rights to a fair trial, due process, and a fair

and reliable sentencmg proceeding.
PROPOSITION OF LAW NO. 9

MR. AHMED WAS DENIED THE EFFECTIVE ASSISTANCE OF COUNSEL AT TRIAL.
A\nmu{’s

Trial counsel committed numerous errors during Mr. S}Vh'ﬁe—s—trial. These errors were
professionally unreasonable and prejudice Mr. White-and deprived Mr. ¥hite of his
constitutional right to counsel. Strickland v. Washington, 466 U.S. 668 (1984).

Counsels’ erred by failing to:

L. object to any of the errors raised in Propositions of Law No. 1,2, 3,4, 5,6,7,and 8 910,112,131
infra; and these ewes yaiSed an Divect Abpedt and Post Gnviction fodihion.

2. adequately and properly investigate and prepare for the culpability phase of the case;

3. adequately and properly investigate and prepare for the mitigation phase of the case;




4. obtain an expert to explain the Pakistani culture; and Islamic Religion.

Ydu LauFtiage Hiling . .
5. obtain a proper%translator for Mr. Ahmed or his mitigation witness; and (@nsuye el tanstater o
Swayn beﬁ"g e Couyt s Ye.me{ bﬂﬁ?& "VQASLMTJV\-\
6. properly present the nature and circumstances of the offense as a mitigator and notasan
aggravating factor. Argue 'Voluntary manslaughter' and obtain Jury Instruc-
ion. Quoting thc ABA standards, Wiggins’stresses with added emphasis that “investigations

into mitigating evidence ‘should comprise efforts to discover all reasonably available mitigating av-idence ’

. , showing
Meluding wha;::»Sta'_te;gr'esgnted# ?’voluntar{ mans aU%hter” atklgler than murder.
Mnd evidence to rebut any aggravating evidence that may be mtroduced by the

i+ prosecutor.” Wiggins v. Smith, 539 U.S. 510, 624 (2003), quoting ABA Guidelines for the
Appointment and Performance of Counsel in Death Penalty Cases 11.4.( C), p.93 (1989).
Counsels’ performance at trial was-dcﬁcient andMr. Ahmed was prejudiced by this error.
Wiggins. This deprived Mr. .Ahmed his Fifth, Sixth, Eighth, Ninth, and Fourteenth Amendments
rights to a fair trial, due process, and a fair and reliable sentencing proceeding.

PROPOSITION OF LAW NOQ. 10
MR. AHMED WAS DENIED THE EFFECTIVE ASSISTANCE OF COUNSEL ON APPEAL.
Shakied e Progeschions 1t iy
For the above stated reasons,(Mr. Ahmed was denied the effective assistance of counsel

on appeal. Strickland v. Washington, 466 U.S. 668 (1984). Appellate counsel also failed to
challenge the deficient performance of trial counse! in failing to object to the above errors. The .
Court must reopen Mr, Ahmed’s direct appeal as of right. This deprived Mr. Ahmed his Fifth,

Sixth, Eighth, Ninth, and Fourteenth Amendments rights to a fair trial, due process, and a fair

and reliable sentencing proceeding.

PROPOSITION OF LAW No.ll

AHMED WAS DENIED DUE PROCESS,FAIR TRIAL AND SENTENCING WHEN COURT AND
PROSECUTOR DENIED JURY INSTRUCTION ON VOLUNTARY MANSLAUGHTER AS LESSER

OFFENSE DESPITE THE EVIDENCE PRESENTED BY STATE.
Attorney Carpino after hearing all the testimony advised Trial Counsels
that 'voluntary manslaughter' instruction and arguement. is very essential

to show that prosecution has failed to prove aggrevated murders as charged
.and instead presented evidence to show voluntary manslaughter as it claimeds

Defense was refused instruction by saying V.M. is not a lesser offense



US Sup.Ct.found due process violation in precluding jury from finding

for a non-capital offense where evidence warranted it. Habeas relief

was warranted. Wiggerfall v. Jones (1990, CA11 Ala) 918 F.2d 1544; Armstead
v. Frank (2004,CA7 Wis) 383 F.3d 630; Mann v. Gray (1985,ND Ohio) 622 F.
Supp. 1225; '

PROPOSITION OF LAW No.l1Z

AHMED WAS DENIED FAIR TRIAL, DUE PROCESS AND RELIABLE SENTENCING WHEN
P.0. NANNI TESTIFIED AGAINST HIS OWN WRITYTEN SIGNED STATEMENT AND FALSELY
ALLEGED THAT AHMED SAID HE CAME FROM ST.CLAIRSVILLE. Trial Tr.470.

The written statements by Nanni repeats often "undersigned officer”,
or 'undersigned' and do not contain the allegedly coerced self-incrimi~
_ nating statement of Ahmed and 1s not discovered. Attorney Olivito objected
by saying '"Judge we should sett=le this outside of Jury". Judge smiled
but kept quite. Transcript is cleaned-out of this objection. Ahmed very
strongly protested to this false testimony 6n1y then Qlivito went and
examined Nanni about his signed report. transcript do not include Olivito
cross-examining Nanni. Ahmed was denied fair trial,due process,reliable
sentencing and 4,5,6,8,9,14 Amendments rights to USCONST.Miranda v. Ari-
zona, Mincy v. Arizona,437 US385 1Id at HN/. Brady, Napue, Mooney v.
Holohan, 294 US 103; Malloy v. Hogan,378 US 1;

PROPOSITION OF LAW No.13

AHMED DENIED FAIR TRIAL,DUE PROCESS AND RELIABLE SENTENCING WHEN PROSE-
CUTOR DEATH QUALIFIED JURY AND UNCONSTITUTIONAL REMOVED ROSMARY BUSAK.

Ahmed was unconstitutionally prevented from trial by Jury represent-
ative of community when after denial of two challanges for cause,Prose-
cutor used Peremptory challange to remove Rosmary Busak.Vire Dire Tr.245- .
265 and death qualified other juror.:Bef.Objection overruled.Tr 482.

Brown v. Rice(1988 WD NC) 693 F;Supp;381; Keeten v. Garrison(1984 WD NC)
578 F.Supp 11643 Gall V. Parker{2000 CA 6 KY) 231 F.3d 265; Darden v.
Wainwright(1984 CA 11 Fla) 725 F.2d 15263 Ruiz v. Lockhart,754 F.2d 2543

PROPOSITION OF LAW No.14
AHMED DENIED FAIR TRIAL,DUE PROCESS,RELTIABLE SENTENCING DUE TO VERY HEAVY
SECURITY INSIDE COURTRCOM AND QUTSIDE, DENYING PRESUMPTION OF INNOCENCE.
Ahmed rights under 5,6,8,9,14 Amendments to USConst.wére denied when
court without any hearing allowed 2 uniform officers to stand infroant of

Jury,0On sat on side table and two behind Ahmed and manyoutside the court.

'duriqg tial and all hearings, pictures in
over internet in jail cloths, in papers,

q

shakles,handcuffs,chains posted
TV for 17 months pre-trial. fhs




denied Ahmed fair trial as it destroyed presumption of innocence. Never
any hearing was held or record made of such heavy police guarding, even
when picture taking was allowed inside the jail-court room and put on
Internet,printed media and TV showing defendant in Jail cloths,{uff, dwins-
Holbrook v. Flynn,475 U.S. 560(1986); ABA Standards for Criminal Justice
15-3.1 (2ed.1980 at 570-571). Kennedy v. Caldwell, 487 F.2d 101(6th cir.
1973). Ahmed was brought to court in handcuffs,chains,shackled. Estelle

_ v. Williams, 425 U.S. 501,503-504(1976). Court praised'table'to avoid the
Fuwo Pelice Wnifern tffcess sithing hohind Ahwmed s tohon Seading evrangemat w38 chjedtadd «
issueﬁﬁll of these extraordinary measurs were objected but denied or unheard.

DEMAND FOR DISCOVERY AND EVIDENTIARY HEARING

Mr. Ahmed requests full discovery and an evidentiary hearing on these claims in order to

H

properly and fully litigate these claims. Morgan v. Eads, 2004 Ohio 6110 (2004). In Morgan this
court overrulled all contrary holdings of the past cases.

CONCLUSION

 For the above stateireasons, Mr, Ahmed requests this Court grant his application for
reopening and reopen his direct appeal to this Court. Further, the Court must permit discovery

and conduct an evidentiary hearing on the claims raised in this Application. The computer printed
text belongs to attorneys when hand-written and typed textis Corrected:.

Respectfully submutted, %_,

o T T
Alan C. Rossman - 0019893 Michael J. Benza - 0061454 NAWAZ AHMED
75 Public Square, Suite 1325 4403 St. Clair Avenue FEE AR bt S
Cleveland, Ohio 44113 Cleveland, Ohio 44114 Hubbard Road,
(216) 241-3658 (216) 361-1026 Youngstown,OH 44505.

(216) 881-3928 (fax)
Counsel of Record

Niclod J By { DA (I -
COUNSEL FOR NAWAZ AHMED .

PROOF OF SERVICE

I hereby certify that a true copy of the foregoing Application and
Nawaz Ahmed's Affidavit No. 1, 2 #& were forwarded by Regular Mail to

Prosecutor Christopher Berhalter, at 147 West Main Street, St. Clairsville,
Ohio 43950 on this J4fk day of January, 2008. o

T
——

NAWAZ AHMED
A404-511, OQSP.

878 Coitsville-Hubbard Rd.
Youngstown, 0OH 44505.
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,
Appellee, : Case No. 2001-0871
v. | : Common Pleas Case No. 99-CR-192
NAWAZ AHMED, : : THIS IS A DEATH PENALTY CASE
Appellant.

' amel Naa3 Abhmact
AFFIDAVIT OF MICHAEL J. BENZA@N SUPPORT OF
APPLICATION FOR REOPENING PURSUANT TO S.CT. PRAC.R. XI(5)

State of Ohio
: 8§
Cuyahoga County

I, Michael J. Benza, being first duly sworn, do depose and say as follows: '

1. I am an-attorney licensed to practice law in the State of Ohio. I am in private practice in
Cleveland, Ohio. My attorney registration number is 0061454.

2. I am appointed to represent Mr. Nawaz Ahmed, in pursuit of his Application for
Reopening of his direct appeal pursuant.to S.Ct. Prac.R. XI(5).

3. This case arises from Mr. Ahmed’s conviction and sentence of death.

4. The following statements are offered in support of Mr. Ahmed’s Application for
Reopening.

5. Mr. Ahmed was entitled to the effective assistance of counsel on his direct appeals as of
right. Evitts v. Lucey, 469 U.S. 387 (1985). Mr. Ahmed was denied the effective
assistance of appellate counsel as counsel failed to raise meritorious issues. Appellate
counsel must act as an advocate and support the cause of his client to the best of his
ability. See for example, Anders v. California, 386 U.S. 738 (1967); Penson v. Ohio, 488
U.S. 75 (1988).

6. While appellate counsel has no constitutional duty to raise every single non-frivolous
issue requested by a criminal defendant, counsel must still exercise reasonable
professional judgment in presenting the appeal. See Jones v. Barnes, 463 U.S. 745,750
(1983). Appellate counsel may choose which issues to appeal as long as his performance



is “within the range of competence demanded of attorneys in criminal cases and assures
that indigent defendant an adequate opportunity to present his claims fairly in the context
of the state’s appellate process.” Jones, 463 U.S. at 755 (Blackmun, J., concurring). See
also Alvord v. Wainwright, 725 F,2d 1282 (11th Cir. 1984); Sullivan v. Wainwright, 695
F.2d 1306, 1309 (1 1th Cir. 1983); Cunningham v. Henderson, 725 F.2d 32, 36 (2nd Cir.
1984). -

The application of Jones must be limited by the fact that this is a capital case. The need
for winnowing issues is almost non-existent in capital litigation due to the continuing
evolution of the law. What is not a winnowing issue today resulis in automatic relief
tomorrow. See Atkins v. Virginia, 536 U.S. 304 (2002). '

The failure to raise meritorious issues, especially when weaker claims are raised,
constitutes ineffective assistance of appellate counsel. Mapes v. Coyle, 171 F.3d 488,
427-428 (6th Cir. 1999). Furthermore, omitting a “dead-bang winner” from an appeal is
not objectively reasonable. United States v. Cook, 45 F.3d 388, 395 (10th Cir. 1995). See
also Matire v. Wainwright, 811 F.2d 1430 (11th Cir. 1987); People v. Bowen, 791 F.2d
861 (11th Cir. 1986); Ragan v. Dugger, 544 So. 2d 1052 (Fla. Dist. 1 Ct. App. 1989);
Whitt v. Holland, 342 S.E.2d 292 (W. Va. 1986).

PROPOSITION OF LAW NO. 1

R

The Sixth Amendment Right to Hire Counsel of One’s Choice

Factual Basis

9.

10.

11.

On an unknown pre-arraignment date, during a telephonic conference between attorney
Shamansky and Judge Sargus, Mr, Shamansky reported that he had been contacted on
“numerous occasions” by Mr. Ahmed “who [] indicated a desire to have our office
represent him in his cuirently pending aggravated murder case.” (Vol. 1, Ex.1, p.2).

Counsel indicated that it was explained that “the court is in possession of funds that are
available for disbursement” and indicated that counsel wanted some assurance that the
money was available before “sign[ing] on.”

The Court acknowledged that the monies were “in control of the court” (Id.), and
indicated that even though she was not the judge on the conservatorship “no judge is
barring [Mr. Ahmed’s] use of assets, if they are to be used for the retention of counsel.”
(Id.). The Court went on to inform that she believed that there was at Jeast $30,000.00,
and the conservator “definitely believed that [Mr. Ahmed] had as much as 40 maybe 50
[thousand dollars], that he could put toward his own representation.” (Id., p.3).

This statement by Judge is factually false,as Probate Judge never
entered any order releasing the funds in conservatorship to Ahmed or
any of the counsels who wanted to represent Ahmed.

2



At arraignment Ahmed specifically said that he has his own funds and
was talking to 3 attorneys to retain them for representaticn.

12.  Subsequently, during his arraignment on 10-13-1999, Mr. Ahmed acknowledged to the
court that he was in the process of acquiring his own legal counsel. (Vol. 1, Ex.2, p.4). A

ublickdefenderbwaiassigne(} _i%ghp‘_imgr_im, ?ecause ar;ag.l nment Judgg and Prosec-
pior,sney ghout the Jidge sargus;simonplurisdletional oraer¢iRad 13-9?
13. Q.% 11-1-1999, in the probate case of Thomas A. Hampton, Admrx.” v.Nawaz L. Ahmed,
wronfol edsate Case No. 99-CV-403, the court acknowledged that Mr. Ahmed had requested

funds to be use%uas, legal fees. (Vol.1, Ex.3, 9.9. ﬂ}?n%jm mmupe M Sewice, o (Z}c’ﬂlmjﬂ;

4t¥‘%P Ié’wﬁ'riwﬁ'”jm f")L’ch{QJPICY IV gy ) W Gotirly T ARSuier Vromsn
bick Eived tn 2 {

A Cotiuty, clumbus, 6470 - ORC 286323 amd 283111}

14. On 11-15-1999, during a pre-trial motion hearing, the public defender informed the Court
that they believed that Mr. Ahmed was still planning to secure private counsel. (Vol.1,
Ex.4, p.2). The Court noted that there was a scheduled hearing “this week" “to address

the freeing up of [Mr. Ahmed's] assets.” (Id., p.4).

15.  On 11-23-1999, in the civil wrongful death case before Judge Solovan II, the issue of a
prejudgment attachment of marital assets was discussed. Civil Counsel for Mr. Ahmed
indicated that discussions were underway to gather all assets under the jurisdiction of the
Ohio court, and to reserve approximately $20,000 for the Estate, but allow for the rest to -
be available for Mr. Ahmed to consider securing private counsel and experts to prepart_a% ¢
for his criminal trial. (Vol.1, Ex.6, pp.8-9). AL Funds tieve enly of Ahunecd amel s ne

Y pagyital assefs Y éoag.de )’e?;‘g,u‘re;~p3uc.zfl)a£afefré?: nads om % a&tlerzie LWy gmadﬁz:{ by Gurt .

16.  As civil counsel indicated, Mr. Ahmed, “does want to be assured that that money will be

available for him to hire counsel, experts combination investigators, whatever. . .” (Id.,

p.24). Mr. Ahmed agreed to allow all his assets to be consolidated within the county, and
allowed for monies to be set aside to protect the Estate, and asked only enough control
such that “I will make sure that those funds are only used by my hired legal counsel.” (Id.,

p.27).

cosit .
17.  Civil counsel pointed out to Mr. Ahmed that it was not necessary for him first to e
discharge his public defender prior to hiring private counsel. (Id;itp_’il’:). & e & f71eK
1ompese. County Public Defenclery Ufom al vien-fndigend .

18.  Mr. Ahmed expressed concern that Judge Sargus would not release the remaining funds_
for his criminal case. (Id., pp. 36-38), and asked for the placement of a ‘guardianship’
over the funds to allow him to hire his own counsel. (Id.). J& Prved & be True 45
evicland, Prom Cterl recorel: Civit, edse 99-Cv 457,
19.  Judge Solovan II, having resolved the Estate’s concerns in the wrongful-denth-case,
indicated that beyond his civil cases, it was placing no restraints upon what Mr. Ahmed

did relating to his funds. (Id., pp. 38-39). All matters were then stayed pending outcome
{ Fov turenful death Ho Statude. Ao not Céck Do 2yn beforg Oripuad Grnvycdton Ehev etk
LU&LSC&?}L&?&{ é .{QQ LL ey S0 ita Cé/ﬁ?,l-v:«—.;l 76’7 A':é{c'{c,zl Wk@]n'_f 51'74(“;& Fbr- & ﬁz,_q//‘; Caie ‘??-c_ V-{fqg)

! Mr. Hampton was the administrator of Mr. Ahmed’s deceased wife's estate, which
had filed a wrongful death action against Mr. Ahmed. (Vol.1, Ex.3,p.3). The Pre-Judgment
Attachment was seeked and given in case 99-CV-457 on the faulty ba-sis
and sole basis that Ahmed had more funds than his wife. Had divorce been
granted, she may have claimed or granted the difference of $ 20,000 from
the funds of Ahmed. But such claime! could only be valid if assets were
divided under family law during the divorce action, which was not. So
.Estate Administrator dismissed the case and attachment when Judge Solovan

could not show his patent and unambiguous jurisdiction to Ahmed's assets
3 »



of the criminal case. (Id., pp. 41-42). The Judge stated “I really don't have an Sy control

hat Mr. Ahmed does with his other money at this point.” (Id.,
%\c()efﬁns v. Setka, 81 Ohio Set.3d g ab%ut ugronpgful death due murder.

20, On 11-29-1999, the prosecutor acknowledged that it was clear from the civil hearing that
Mr. Ahmed “is not indigent,” and that he has “substantial assets.” (Vol.1, Ex.7, p.7). It
was indicated that there were “dozens of attorneys available and qualified” to represent
Mr, Ahmed. (Id.).

21.  The public defender informed the Court that the NGRI issue would be addressed “when
private counsel is hired” and sought to preserve the issue for private counsel to deal with.
(Id., p. 6) The Court a_Sked for information as to the extent of Mr. Ahmed’s assets noting

agsets, (Id., p.7).

22.  On 12-6-1999, during a discussion of his speedy trial rights, Mr. Ahmed again
complained that he still did not have access to his financial resources, (Vol.1, Ex.8, p.4).

23, On 2-7-2000, at a hearing subsequent to the running of his speedy trial time, the Judge
asked for an Affidavit as to Mr. Ahmed's financial assets, which had not yet been
providedz, and asked that it be submitted within 7 days. (Id., p.12). The Court indicated
to Mr. Ahmed’s counsel that “upon receipt of a financial affidavit, we can review where
and how the defendant’s assets can be spent to compensate the public defender’s office. . .

7d, p.13).”°

24.  Mr. Ahmed questioned the ruling indicating that he should be permitted to first hire his
own lawyer before the Court considered using his monies to pay the public defenders.
(Id.). The Court tersely told Mr. Ahmed to "be quiet,” and informed him that he hadn't
hired anyone to date, told him that he “was fortunate” to have two such experienced
defense attorneys, and indicated that “I don’t want to hear about how you have a right to
hire someone, because I have waited for four months for someone to appear in this case. :

2 Mr. Ahmed indicated that such an Affidavit had not been submitted because civil
Judge Solovon had placed a gag order on all parties as to any discussion about the financial
aspects of the wrongful death case and prejudgment attachment. (Vol.1, Ex.9, p.12).

3 This is confusing given that Doc. No. 55, notes that on 2-16-00 “Lead counsel
submitted the defendant’s financial affidavit to the court for review.”
Judge Solovan lifted his gag order, a copy of which was filed in the

crminal case. The Affidavit filed did not show that Ahmed was ?n
3/9/00
“indigent", as also evident from Judge sargus ordering Ahmedfto Pay

$ 10,000 to Public defenders, $ 17,425 for DNA tests on 6/02/2000
When Ahmed saw no reason for retesting the same samples as tests were

inadmissible due to lack of Probability Statistics for Asian Population,
a majority population of the wolrld and also Ahmed wanted all items,

avidence, blood samples taken from home to be supressed as Police

entries were without an - i
y search warrant. No exgception for muder secene.



25.

26.

27.

28,

26.

30.

31.

If you have someone, that's wonderful, but if you don’t, we must get on with the
litigation.” (Id., p.14). '

Mr. Ahmed suggested to the Court that the order that refused to allow any access to his
money until an Affidavit giving an exact accounting of those assets was provided, had
been preventing him from securing counsel. “I cannot hire counsel, because I cannot give

money to them. I cannot commit it. That’s what the order says. “ (Id., p.14).

The Court countered with the advice that if Mr. Ahmed wanted to hire an attomey he .
_should have the attorney tell the court that “they're coming.” (Id., p.15). In response to

Mr, Ahmed’s previously filed motion to appoint a guardian over the funds to allow him to
acces$ the monies to hire a counsel, the Court indicated that the motion had cited a civil case
rule, overruled the motion and indicated that “[t]here will be no guardian ad litem.” (Id.).

Discussing the Affidavit requirement further, Mr. Ahmed told the Court that he did not
have access to any of his financial records, and as a result had no specific figures to

- provide. He indicated that he had sought a guardian ad litem to also help him out in

getting that information. (Id., pp. 23-24). Mr. Ahmed told the Court that all the financial
information presented in the civil case had not come from him, but rather from coust eState.
personnel. (1d.).

Admin

a‘t L&ﬂ%\ . M
When.the Court then suggested that a guardiansi#® could be appointed under the criminat-

court’s control, Mr. Ahmed expressed concern about the amount of monies that would be

needed to pay for the guardianship, and further expressed concern whether there would be

sufficient monies left over to properly compensate counsel of his choice. (Id., pp.25-26).

The Court told Mr. Ahmed that “[i]f you're gomg to have counsel through this court,

you're going to let me know what you're [sic] finances %e." (Id., pi.26). Court wa? o

adjourned. ar evey AsKed Triad Gsur rnl any Cetvvised Feov At +

Hej ,U!N?c?/ ﬁ/@g{'& %%axmﬁd #eimr?f/ﬁ;a;i{' @%‘Z& 4s h)e/ gt nan._zwéf)}g,,t.

On 2-14-2000, Mr. Ahmed's public defender presented the Court with a financial '
disclosure statement. (Vol.1, Ex.10, p.3). ﬁgffy;g’@w'{» adsa il nst Prave Ineligene % Ensdan v
Hesugh Trral Geurl Laked fated Juyisdictron B Gonpell & nen-racigad SVil Affily g,
The Court informed the public defender that they should assume that they would not be 7
replaced by private counsel. (Id., p.16). The Court acknowledged a trial date of the

i *  fampale. fublic Defoy T representa nin-tncligent
Rllowing wedle 00), o el L aR 3o i 2o i Ry
On 4-19-2000, a hearing was held in the Belmont County Jail to discuss the telease o funds 1o
conservatorship of Mr. Ahmed in the case of In the Matter of Conservatorship of Nawaz
Ahmed, No. 00 GD 49. (Vol.1, Ex.12). The discussion was about paying the attorney
fees of civil counsel. Judge Costine noted that on March 28, 2000, Judge Sargus had
ordered thal the conservatorship not be terminated “until the happening of certain events.”

(Id., p.17). Jurisdictional issues are never waived in any stage.

Conservatorship was illegal and established without any consent
by Ahmed and without any hearing or Notice to Ahmed. Ahmed being
non-resident of Belmont Couyty,brought after arrest/extradition

was imqune from any civil process,including to establish conser-

zzsozi21%: Probate court orders and Judge Sargus orders lackeD Patent
mblguous jurisdicti

g Jurisdiction %g control the funds of Ahmed.



32.  Mr. Ahmed indicated that he had written Judge Sargus asking why he was unable to “get
funds for anything else.” (Id.). Civil Counsel Sustersic for Mr. Ahmed indicated that Mr. -
Ahmed wanted the conservatorship terminated so that he could have access to his own
funds. The Court declined to terminate the conservatorship in order to honor Judge
g;}gz];g@;fggprge;_gggggs_t_ipulat,ign..that he “deposit $10,000.00 with the Clerk of Courts,

 [sic) pet 1 foibe his funds for the refrition bf esunsel, and upon happening of that
- event or those events then the conservatorship may be terminated.” (Id., p.18).

33.  Mr. Ahmed questioned how the funds were going to be distributed into his account and
noted that if the Court continued to freeze his accounts until the questions he had raised
as to the legitimacy of the fees being requested by his civil attorneys, he did not have the
money available to hire attomeys to represent him in the eriminal case. Moreover, he was

“concerned that once all the civil attorneys fees and expenses were removed his funds
would be further depleted. (Id., p.19).

34.  Mr. Ahmed, in an effort to comply with Judge Sargus' order asked that the Court simply
release $10,000.00 into his account so it could be given to the Clerk of Courts.

35.  Butcivil counsel Sustersic informed the Court that Judge Solovan had agreed to unfreeze
Mr. Ahmed's monies and that he (Sustersic) now had those monies in a separate bank
account. Sustersic questioned whether he could legally dispurse any monies to Mr.
Ahmed-while the conservatorship remained frozen, which could not occur untii Judge
Sargus’ order had been complied. (Id., p.20). This was a classic Catch-22 situation.
Conservator was foolishly confusing issues by false statements.

36.  Judge Costine told Sustesic that he would have to ask Judge Sargus or Judge Solovan for

h (Id..p.21). Probate Judge wanted Ahmed to obey non-Jurisdictional
qrderg - Lgﬁpgelz) himgelf lackg jurisdiction over Azmed or his funds

. 8rderi W Sﬁd
outside Belmont Gounty. (o5tire.
37.  Inthe course of the hearing the J udge@lso denied Mr. Ahmed his requested inventory and

filing of the financial account because the conservatorship, given that it was not going to
be terminated, was continuing and thus subject to change. (Id., p.19).

38.  On 4-27-2000, in chambers, Attorney Harry Reinhart informed the Court that he had been
contacted by Mr. Ahmed, who was interested in retaining him for representation. (Vol.1,
Ex.13, p.3). Mr. Reinhart indicated that Mr, Ahmed had sufficient funds that he would
consider accepting representation on a flat rate, but was concerned about the need for
additional monies for purpose of costs and expenses necessary for effective capital
litigation. (Id.).

39, Judge Sargus indicated that she had received the conservator’s statement and believed that
if Mr. Ahmed, after retaining Mr. Reinhart, exhausted his assets, “the County will pick up
necessary defense services of a reasonable amount.” (Id., p.4). The Court indicated that it

. was not tying up Mr. Ahmed’s monies, and that the Court had only told the

NOTE: Common Pleas Court Judges lack jurisdiction in Probate matters
and could not order Probate court, conservator or conservatee
to do anything regarding fénds or how those be spent or not to
terminate conservatorship. See,K ORC 2101.2%é8§}11.021;

Bedo v. McGuire, 767 F.2d 305 ( 6th Cir. )
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40.

41,

42.

43,

44,

45.

46.

natlers, consSeyvaday ov confeyvs

conservatorship court to hold-onto $10,000.00 for purposes of paying the Belmont Public

defender. (Id., p.5). Judse Sarjus thekad any aned all durisdichon bvey Fre bade
: i }; ¥ dav_s;#n;) chongd d3ele dc.r‘w{;:{ 173 -i%.g‘czél’f. SRC.2Ma)~24.5

On 5-9-2000, Mr. Ahmed filed a pro se motion entitled “Sherriff/ Jail Obstructing Hiring

of Privat (sic) Counsel, ” in which he complained to the Court about the “multiple ways"

in which various jail procedures were “obstructing/ hindering in my efforts to hire a

private counsel.” These included Mr. Ahmed's inability to access Columbus telephone

books to contact attorneys, the Jail administration’s refusal to assist Mr. Abmed in

returning calls from attorneys and facilitating visits with prospective counsels, and the

lack of sufficient visiting time allowed to make attorney visits viable. (See Doc. No. 63).

Mr. Ahmed informed the Court that all these problems were delaying his ability to hire an

attorney. :

On 5-24-2000, in a telephonc conference between both Judges Sargus and Solovan II and
Attorney Shumacher, it was indicated that Schumacher (and Mr. Riggs) had presented
Judge Sargus with a letter indicating their intention to represent Mr. Ahmed in his
criminal case. (Vol.1, Ex.14, p.3).

Judge Sargus informed Mr. Schumacher that she had appointed Atty. Pete Olivito to
represent Mr. Ahmed and had frozen $10,000.00 towards that end. (Id.). The Court
informed that Schumacher was to enter a Notice of Appearance before a pretrial
conference sheduled for the following morning, the money would be released to him
(Schumacher). It was indicated that Schumacher was agreeing to represent Mr. Ahmed

for $35,000.00. ) o 7 ol diions o
stite. could nit (reve i rights s paoemn wed vilslily dimi fre-rudpmgsd dltacmet
Judge Sargus also informed that beyond the $20,000.00 being kept pursuant to the >

attachment proceedings on behalf of the Estate, that there was money in the
conservatorship and an additional $50,000.00 that had been acknowledged in other
accounts, not as yet accounted for. The Court indicated that those monies needed to be

R e e

expended first before the $20,000.00 would be able to be used by Mr. Ahmed. (Id., pp.4-
5). YPLC.E{CGHO[H?M upen Frinds Feands Searad #e Cyunsels AWGY . v

Judge Solovan clarified that he (Judge Solovan) thus had the ability to release some funds

to make up Schumacher’s retainer, that he needed to confirm the status of the $50,000.00
(verified as to the accounts locations but as yet unaccounted for) but that he was not going

to release $20,000.00, which was tg be held for the Estate. (Id., p.6). 7he clisonissel I case
Gq-Cv- 457 bshen Judge Solivam Foiled I8 shots Jurivcichon , Froved oot .
Judge Solovan Il indicated that he was aware that at least $13,500 of those other monies

was readily available as cash, Judge selovan (seked Fatenl ine tnambrguatis
Farisciction eVey arl fundd o Ahmed as Freven by disomsial fcase -

Judge Solovan indicated that as of 4-7-2000, he had entered an order on Case No. 99-CV- 45 74
403 making funds available to Mr. Ahmed’s criminal defense and to be paid directly to

Mr. Ahmed’s criminal attorney upon notice. (Id., p.10).




iﬁiiz.zoézzzn lackeﬁ PaFen; and unﬁmbiguous Jurisdiction to claim that
s were "marital assets’ when Judge could not grant div :
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47 Judge Solovan indicated that he believed that the funding nstitutions of the unaccounted
for accounts was occasioned by Mr. Ahmed’s failure to give permission to his appointed
conservator, Mr. Sustersic, to do so. (Id., p.11). However, it was mentioned that Mr,
Ahmed had recently fired Mr. Sustersic because Mr. Ahmed “wasn’t satisfied with the
way Mr. Sustersic was handling the conservatorship.” (Id., p.10).*

48.  The Judge indicated that with the anticipated appointment of Mr. Olivito, the trial date
was now going to be in October. The Judge indicated again that if the “relatively large
amount” of money in the three unaccounted for accounts is clarified, then the Court
would be willing to release the other monies for hiring counsel.” (Id., p.17).

49.  Judge Solovan II clarified that he wanted an accounting of the monies available in the
other three accounts because “those are the funds that have to be used to pay you guys
before I'm going to release the $20,000.00." (1d., p.18). He indicated that he had expected
that the conservatorship was going to provide him with this information, but that Mr.
Sustersic had not done so. (Id., p.19).

50. On 6-2-2000, the Court indicated that Mr. Olivito and Mr. Nichelson had in fact been
appointed to represent Mr. Ahmed. (Vol.1, Ex.15, p.3). Olivito informed the Court that
Mr. Ahmed had specifically informed him Attorneys Schumacher and Riggs had agreed
to represent Mr. Ahmed for a retainer of $35,000.00. Olivito had also received a letter
from.the attorneys confirming this. (Id., p.5).

51.  Mr. Ahmed had also asked Olivito to convey that he wanted the monies in the
conservatorship released unconditionally to these attorneys for purposes of their being
retained. (Id.).

52, When the Court then informed Olivito and Mr. Ahmed that it had been informed that
Attorney Riggs had declined the representation, Mr. Ahmed informed the Court that Mr.
Riggs had indicated that he was declining representation because the monies needed to be

deposited in the conservatorship and withdrawn piecemeal from that account and not

released outright to the attorneys as Mr. Ahmed had requested. (Id., p.6).

53.  The Court indicated only that it had been informed that Schumacher and Riggs were not
accepting the representation and that the trial was going ahead. (Id., p.7). (This is
reflected in Doc. No. 98, dated 6-14-2000).

4 In the 4-19-2000 conservatorship hearing Mr. Ahmed had raised serious questions
about several billing entries and other proprieties of Mr. Sustersic’s expenditures. (See Vol.1,
Ex.12). Ahmed had no funds in Belmont County, and was never served by the

Probate court and no hearing was held belfore E;Srobate Judge created the
ack o

conservatorship, in patent and Unambiguous /Jurisdiction, involving funds
of non-resident Ahmed, who was brought to Belmont County under arrest and
could not be served any civil process before the criminal case ends.

&=
ORC 2963.23 and ORC 2331.11; Compton v. Wilder, 40 0S 130(1883);

Bigore 4-19-2000 and in that hearing Probate Judge and Conservator were
-@bge served a Notice of Termination of Conservatorship under ORC 2111.021;

g



There is no murder scene exception to warrant requirements and

Because Police never obtained any search warrants to take item from

the homgahmed never asked for or agreed to retesting of any samples for DNA,
because DNA evidence was inadmissible due to lack of statistical proba-

bility and Ahmed wanted all evidence from home be supressed.
54. "Additionally, on the same the Court entered an order directing the Clerk of Court to pay

Celimark Diagnostics, (apparently based upon testing ordered by appointed counsel), the
sum of $17,425.00. The entry also ordered Mr.. Ahmed to pay that same amount to the

‘Belmont Clerk of Court. (Doc. No.94). This further depleted funds available for the
hiring of counsel of choice. All such entr jes were made without any hearing
and without any prior consent of ahmed for DNA tests.

55.  On 6-9-2000, Attorney Nichelson was allowed to withdraw and Attomeiy Hershey was .
appointed to replace him. (Doc. No.97). Nicholson was illegally repre-senting
a known non-indigent. See RC 120.15(D) and 120.05;
56.  On 9-29-2000, the Docket reflects that Mr. Ahmed sought clarification of the Court’s
- previous orders concerning the conservatorship of his accounts. Included in the docket
entry is the ruting that 1) the conservatorship could be terminated upon request but only
“with the approval of the Belmont County Probate Court”; that the proceeds were to be
"placed Into escrow in an amount to be determined “after payment of outstanding fees of
the conservatorship”; that those remaining fees could be used to hire counsel but “the
costs of appointed counsel will also be a charge upon the balance remaining”; that those
remaining funds “will not be released directly to the defendant”; but would only be
released by the court “upon verification that [counsel] has been retained.” (Doc. No. 105).

57.  On 9-28-2000, the Court docketed an entry indicating, in part, that it had been apprised
that “the inventory filed by the conservator in this matter on 4-3-2000 shows funds in the
sum of $57, 234,25.” (Doc. No. 122). Even though Mr. Ahmed had no access to these
monies, the docket entry went on to indicated that “However, the most recent accounting
of these funds shows a balance of $18,491.50. (Id.)

58.  The docket entry also indicated that there was money in three accounts that Mr. Ahmed
would not permit the conservator to have access to which “would total more than what
the defendant may need to hire legal counsel.” (Id.). However, in Docket No,123, the
Court indicated that it had appointed counsel to represent Mr. Ahmed, and that Mr.
Ahmed had again notified the Court “of an intention to retain counsel if funds are

_released.” (Doc. No. 123). Remarkably, the entry indicates the Court then ordered that
Attorneys Olivito and Hershey “shall represent Defendant in Court proceedings involving
the release of funds...” (Id).

59,  On 10-23-2000, counsel Hershey argued a motion moving the Court to release the
restraining order on Mr. Ahmed’s personal funds. He indicated that Judge Solovan II had
released his prejudgment attachment, and indicated release of the funds was being sought
so that they might be released to Attorney Riggs “who has indicated to this court by
previous letter, and I have a current letter from him I could submit, also, that he is willing
to undertake the defense of Mr. Ahmed.” (Vol.1, Ex.17, p.3). It was asked that the
monies be released to the escrow account of Mr. Riggs, and Attorney Hershey agreed that



60.

61,

62.

63.

64.

635.

66.

if Mr. Riggs was retained he and Mr. Olivito would do everything they could to bring
retained counsel up to speed. (Id., pp.3-4).

6954 3 and §7580-c¢ inbavetlor checks,
It was also acknowledged that $7500:06 in cash{which had been taken off Mr. Ahmed at
the time of his arrest and had been in the custody of the ﬁb tor's office was also
available for release. (Id., p.4). The Court indicated that upon Mr. Riggs appearing (l:zefoge

o . 4-5). ipanised To yeledse.
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Although the record seems unclear as to the status of this anticipated representation, on
11-9-2000, Mr. Ahmed raised numerous complaints about his appointed counsel to Judge
Sargus. Included was the complaint that his counsels had misrepresented “the Columbus
attorneys,” misrepresented his contractual arrangements and otherwise discouraged their

e

Showwakey ST Lfficu
Mr. Hershey subsequently indicated that he believed that the Columbus attorneys,
Schumacher and Riggs, had agreed to represent Mr. Ahmed upon condition that he sign a

‘representation of Mr. Ahmed. gSee Id., pp. 16-21). Sce. EX- Tand 2., doftarg Aeow f%hwff

Hei rn whlainng Funds ag Se be. redisom For nat yepresesd g -

speedy trial waiver, which Mr. Ahmed refused to do. (Id., p.46). It was indicated that Mr.

Riggs had called Attorney Hershey later on and indicated that they were now not
interested in taking the case. (Id., p.47).

On the same date, the Court made a docket entry indicating that because prospective
counsels Rigg and Schumacher declined representation, “this Court’s order barring and

restraining defendant from depleting assets to be used in his defense is hereby reinstated.”

The entry also indicated that Mr. Ahmed “is advised that all assets within court custody
will be preserved to defray costs of his defense.” (Doc. No. 133). The entry noted that
“unless and until” someone other than appointed counsel appeared in the case, Mr.
Ahmed’s assts would “remain under court monitorship.” (1d.).

On 11-27-2000, in chambers, attorney Bob Suhr sought verification whether the Court
would entertain a ‘partial indigency’ case in which if he was retained, the Court would
provide normal support services as it would in any death penalty case. (Vol.1, Ex.19, p.
3).

The Court indicated that first, Mr. Ahmed “would have to pay the two attorneys who had
been working on the case since last summer who arg appointed to even know [sic] what's _
left in his asset fund.” (Id.). The Court clarified that Mr. Ahmed would first “have to
make payment to the [court-appointed] people that have aiready dedicated six months of

service to him."” (Id., p.4).

Upon hearing that, Attorney Suhr remarked, “Well, then, there's no point in me sticking
around.” (Id.). The Court also indicated that “[h]e's got close to 50, 60 thousand, so
something would have to go to the public defender attorneys, two who have worked in
the case for the past six months.” (I1d.).

10



67.

68.

69.

70.

71.

72.

73.

74.

On 12-8-2000, in chambers without Mr. Ahmed present, Attomey Joe Carpino made
inquiry about the availability of funds for the representation of Mr, Ahmed. The Court
again informed that although there was "assets in the range of $50,000.00 and up,” “the
services of the attorneys who have been involved, they have to be paid some of it . . . but
if they were to be discharged I will require him to make a partial payment for thelr

services.” (Voll, Ex.20, p.4).

indicated that the January 15 2001 trial date “is a firm trlal date ) (Id . p.5).

On 12-13-2000, the Court docketed an entry that reflected Attorney Carpino’s effort to
identify himself as either pro bono counsel for Mr. Ahmed or amicus curiae counsel on
behalf of Mr. Ahmed. The Court denied both ruling that Attorney Carpino had no
standing to file as an amicus curiae and that he was “without standing to proceed.” (Doc.

foer Ahmed or file a proper motion for leave to proceed as aricus curiae. (Id)

On 12-13-2000 Mr. Ahmed filed a pro se motion. (Doc. No. 142), but the Court ruled that
in order to have any motion ruled upon, Counsel should file the motion. (Id.).

oyt j 1Ll ~2cnw

On 12:28-2000 Attomey Carpino did file a motion to appear amicus curiae. (Doc. No.
165). The docket entry on 01-04-2001 indicated that Mr. Ahmed had also filed a pro se
motion to discharge Attorneys Hershey and Olivito, and clarified that Attorney Carpino
had filed a motion “to represent Defendant Ahmed in an amicus curiae status, a joint
counsel, as ‘pro bono’ counsel and in any other capacity he has designated himself.” (Doc.
No. 182).

on J2L~-21-
On 1-2-2001, Mr. Ahmed indicated to the Court that he and Attorney Carpino did sign a
contract and that Carpino was retained “as selected counsel from effectively 22 of
December.” (Vol.21, p.9).

1 &0 b\i b Laytten g—'l U ;,r\c'a/’ Conngh a—i,frr.LIVL

The Court indicated that inasmuch as Mr. Ahmed had filed a motion to disqualify the
Court’, the Court would not presently rule upon whether to accept the representation of
Mr. Carpino. (Id., p. 10).

The question was raised whether M. Ahmed could be con51dered both pro se along with _
_purported represented counsel Carpino, (Id., p.11), to ‘which the Court outright refused.
(Id p.12). Mr. Ahmed later mentioned his pro se filing of 10-29-2000 in which he had

~ asked for the removal of Attorney Hershey. (Id., p.14). The Court reminded Mr. Ahmed

denied.

’ Doc. No. 203 indicated that on 1-16-2001 the Affidavit of Disqualification was

11



asked

'same Judge was imposing counsels when Ahmed/for self-repre-sentation
(in mitig%tion phage. W%s not that hybrid representatlon??s.

that it had ruled denying that motion, and reiterated that Chio does not allow ‘hydrid ~ show
representation’ (Id., p.16). This is false statements when many cases (otherwise
including State v. Keenan, (State's Exhibit No. 9) and others.

75, Mr. Ahmed, told the Court that he was desirous of “intelligently and knowingly
exercis[ing] my option under Rule 44 to not to be represented by the court appointed
attorneys, and hereby g discharge them because I retained Attorney Carpino as my
selected counsel, and I, [ want to be represented by him from this point on.” (Id., p.17).

76.  The Court again deferred ruling until after Mr. Ahmed's affidavit of prejudice was to be
ruled upon by the Supreme Court. (Id., p.18).

77 The Court indicated however, that the trial date “is a firm date.” (Id.). When Mr. Ahmed
then informed the Court that he wanted his appointed counsels to be aware that he had
filed a civil rights lawsuit against them, the Court threatened him with contempt for
speaking out of turn. The proceedings were recessed. (Id., p.19).

78, On 01-17-2001 Mr. Ahmed filed a Motion to release his personal possessions to Attorney
Carpino or his brother and/or sister-in-law. (Doc. No. 206-A).

79.  On 01-18-2001, the Court denied Mr. Ahmed’s motion to discharge his appointed
counsel. (Doc. No. 209).

80.  On01-19-2001, Mr, Ahmed filed a motion to “waive right to appointed counsel” and the
docket entry indicates that Mr. Ahmed advised the Court that he “wished to fire appointed
counsel and retain his own counsel.” (Doc. No.210). The entry also indicated that Mr.
Ahmed could “at any time hire counsel.” ‘

81.  On 01-31-2001, the Court ordered that “any financial institution of any kind . . .or any
other entity which holds money or bonds or Nawaz Ahmed . . . is hereby ordered and
commanded to hold such funds until further order of the Court. Such institutions are
prohibited from permitting a withdrawal of any kind, in any amount, unless directed by .
this Court.” (Doc. No. 231).

Legal Analysis

82.  Attendant in the Sixth Amendment right to counsel is the right to secure counsel of one's
choice. Linton v. Perini, 656 F.2d 207, 208 (6th Cir. 1981), cert. denied, 454 U.S. 1162
(1982) ("It is axiomatic that in all criminal prosecutions the accused enjoys the right to
have assistance of counsel for his defense, and implicit in this guarantee is the right to be
represented by counsel of one's own choice.") (citing Powell v. Alabama, 287 U.S. 45, 53
(1932)). All three Common Pleas Judges lacked Patent and Unambiguous
jurisdiction over the private funds of Ahmed, and any civil process
.was ineffective because Ahmed was a non-resident of county, brought

by extradition.ORC 2963.23, 2331.11; Probate Judge lacked Jurisdiction

under ORC 2101.24 and 2111.1%,21 and Judge Sargus lacked Jurisdiction

over probate matters or und i
Affidavit when Ahmed never ¢ atme: 1fl;lldlgzgﬁgé E'F seq, to demand any

could not prove his jurisdiction over divorce ¢
12 |
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83.

84.

85.

86.

87.

88.

89.

90.

"A Trial Judge has no legal duty under any Rule of Cdurt,StatuFe,‘ y
or caselaw or Constitution in Ohio to appoint counsel for non-indigent”.
State Fx.rel. Wells v. Kennessey, 37 Ohio St.2d 37,306 N.E.2d 421;

The right to counsel of choice is not absolute, however, and "may not be used to
unreasonably delay trial." 4., at 209, The Supreme Court has reiterated this

principle on frequent occasions. See, e. g., Chandler v. Fretag, 348 U.S. 3, 9
(19mGlasser v. United States, 315 U.S. 60, 70 (1942). Ahmed wever asked
fer Y ff'MY ¢ Friel omd. dlafad:ul 1o tonkinuances amd Waked Spendy Triad.
There is no evidence in this record that Mr. Ahmed’s continued request to hire his own
counsel was ever asserted for unreasonably purposes of delaying his trial. As noted, Mr.
Ahmed repeatedly asked for a speedy trial and continuously refused to sign any speedy

trial waivers.

The right to counsel of one's choice stems largely from an appreciation that a
primary purpose of the Sixth Amendment is to grant a criminal defendant
effective control over the conduct of his defense. As the Court previously has
stated, the Sixth Amendment "grants to the accused personally the right to make
his defense," because "it is he who suffers the conseguences if the defense
fails." Faretta v. California, 422 U.S. 806, 819-820 (1975).

An obviously critical aspect of making a defense is choosing a person to serve as an_
assistant and representative. In addition, lodging the selection of counsel with the
defendant generally will promote the fairness and integrity of criminal trials.

The right to counsel of choice is not absolute. When a defendant's selection of
counsel, under the particular facts and circumstances of a case, gravely imperils
the prospect of a fair trial, a trial court may justifiably refuse to accede to the
choice. Thus, a trial court may in certain situations reject a defendant's choice of
counsel on the ground of a_potential conflict of interest, because a serious
conflict may indeed destroy the integrity of the trial process.

However, the trial court must recognize a presumption in favor of a defendant's counsel

of choice. This presumption means that a trial court may not reject a defendant's chosen .
counsel, even on the ground of a potential conflict of interest, absent a showing that both ,
the likelihood and the dimensions of the feared conflict are substantial. No such conflict

is evidenced in this record.

Generally, prejudice need not be demonstrated where a defendant is denied the
Sixth Amendment right to counse! of the defendant's choice. See People v
Johnson, 215 Mich App 658, 547 NW2d 65 (1998} and cases cited therein.

A trial court's decision regarding a request for new counsel is. governed by an abuse of
discretion standard. State v. McNeili (1998), 83 Ohio St.3d 438, 452. "The term 'abuse of
discretion' connotes more than an error of law or of judgment; it implies that the court's
attitude 1s unreasonable, arbitrary or unconscionable.” State v. Adams (1980), 62 Ohio
St.2d 151, 157,16 0.0.3d 169, 173, 404 N.E.2d 144, 149.

When all Judges lacked Jurisdiction over the funds of Ahmed, their
orders were illegal and unfairly denied Ahmed use of his own funds

to plan his defense, and speefl_y trial. Jurisdictional Issues are never
waived and can ne raised at any stage, in any court.
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“"Common sense as well as the Law compells a conclusion that Trial Judge
has no authority to order a party to retain legal counsel.”
Svoboda v. City of Brunswick, 6 Ohio St.3d 348(Chio 1993) at 650.
Trial Judge just imposed appointed counsels upon Ahmed, a non-indigent.
91. The failure of the trial judge to facilitate and honor Mr. Ahmed's repeated requests to hire

his own counsel constituted an unconstitutional violation of his Sixth Amendment right

d an abuse of discretion. t 1 arty to submit to Judicia.
ngiw:g angste possesed bgo%ﬁgtm’i¥igga1?oﬂg%e]:a%d?1§2yohig ]élr_, 71;

PROPOSITION OF LAW NO. 2

Violation of Constitutional and Statutory Rights to Speedy Trial

Factual Basis

92.  Mr. Ahmed was indicted on 10-07-1999. (Doc. No.1). An arrest warrant was issued and
Mr. Ahmed was served with same on 10-08-1999. (Doc. No.2). Trial commenced in
January 2001. At no time did Mr. Ahmed either orally or in writing consent to a waiver of .
his Speedy Trial rights, Mr, Ahmed repeatedly and affirmatively demanded his right to a
speedy trial.

93. Mr. Ahmed was extradited to Ohio from New York on October 07, 1999. This started the
statute of limitations imposed by O.R.C. ¢ 2963.30 (Article IV(c)}. Therefore, M.

Ahmed had to be tried within 120 days of arriving in Ohio in order to comply with this
statute.

94.  On 11-29-1999, and anticipating that Mr. Ahmed was going to hire private counsel, Mr.
Ahmed's public defender declined to waive Mr. Ahmed’s speedy trial right. (Vol.1, Ex.7,
pp- 9-10). After discussion, it was agreed by Mr. Ahmed only to a four month delay of

the trial. (Id., p.11). (Speedy trial would have stopped running on &grﬂ 11, 2000, as per _
Doc. Entry 25.) (Buk wes & ne effeckas Alpead vithdrae sy consedPnd vegused te Sfgn & wolver ) -

95.  Subsequently, on 12-6-1999, it was clearly stated that Mr. Ahmed desired to withdraw his
request for even that four month continuance, and counsel indicated to the Court that “he
has advised us today that he does not wish to waive, or in writing, [sic], a speedy trial."
(Vol.1, Ex.8, p.3). Mr. Ahmed told the Court that he had not previously understood that L
he was waiving his rights, even for the four month period. (Id., p.4). v

96.  The Court then acknowledged that she was “going to guard your speedy trial rights and
we're going to start your case.” (Id., p.5). The date for trial was set for January 3, 2000.
(Id.). See also Doc. No. 24, reflecting colloquy and setting tnal date.

97.  On 12-28-1999, appointed counsel, without consent of Mr. Ahmed, and without
consulting Mt. Ahmed on the record, filed a motion to continue the trial date. (Doc.
No.39). A hearing was set for 12-30-1999, On 12-30-1999, the Court indicated that
because no one had asked for a hearing on the motion that the entry setting the motion for
hearing was “for naught.” (Doc. No. 41).

See i Sepeyate Afelavit Nod by Ahmed asttk dociimends P:*aw'ezi that
V&/ﬂ/eﬁéu‘tﬁf{-m é)’ @Qﬂg fo ublic dp%&fﬂf}éé/y g‘ £ nan —fnc;{(j?dyd_ AT 0 .
”I&tiej,qd, , Aayce. d?flai Sham” 71%:“ PO lackadd ,«;aﬁe@,@ o daive S “"%{'7;"‘:11 .
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107.

The Court also granted the request and docketed that “speedy trial time lost as a result of

defendant's continuance is charged to the defendant.” (Doc. No.43).

At no time was Mr. Ahmed ever conmon the record as to his desire to waive his right
to a speedy trial. No written waiver or oral colloquy is reflected in the Docket or record
evidencing any waiver of speedy trial rights by Mr. Ahmed.

It is generally accepted that waivers of certain constitutional rights should be made in
open court. See e.g., Brady v. United States, 397 U.S. 742, 748 (1970) (right to trial);
Johnson v, Zerbst 304 U.8. 458, 465 (1938) (right to counsel).

The next hearing of record is 2-7-2000. (Vol.1, Ex.9, p.1). After addressing Mr. Ahmed's
concern that his monies were not accessible to him in order to hire counsel, after giving
Mr. Ahmed another week to present an Affidavit as to the extent of his assets, after telling
the public defender that they should assume that they were going to be Mr. Ahmed’s
counsel, the Court encouraged defense counsel to ask for a continuance of the trial date..
Counsel complied, (Id., Ex.9, pp. 19-20), and the Court granted the motion. (Id., p.22).

On 2-14-2000, after Mr. Ahmed's public defender produced a financial disclosure form
for the court, the Court, without discussion with Mr. Ahmed, continued the trial date until
July 10, 2000, to allow appointed defense counsel more time to prepare. (Vol.1, Ex.10,

On 5-24-2000, in a telephonic conference between both Judges Sargus and Solovan II and
Attorney Shumacher, it was indicated that Mr. Schumacher had presented Judge Sargus
with a letter indicate his intention to represent Mr. Ahmed in his criminal case. (Vol.1,
Ex.14, p.3). The Judge indicated that he had recently appointment Mr. Olivito to
represent Mr. Ahmed and the trial date was now going to be in October. (Id., p.13).

Judge Sargus stated that “each time that this case has been continued, Mr. Ahmed has
entered both his written and oral objection and cited speedy trial as a problem, over the
representations of his counsel.” (Id.). '

Mr. Shumacher indicated that if he was going to accept being retained in the case that he
would insist upon a waiver of speedy trial being signed. (Id., p.14). This never occurred.

On 6-2-2000, the Court indicated that Mr. Olivito and Mr. Nichelson had in fact been
appointed to represent Mr. Ahmed. (Vol.1, Ex.15, p.3). Given their recent appointment,
Mr. Olivito indicated that his earliest availability for trial would be January 2001. (Id.,

p4).

On 9-6-2000, Atty. Olivito read a motion from Mr. Ahmed indicating that he had "not
been advised by the court or his court appointed counsel, public defender, as to how and

15
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109,

110.

111.

112,

113.

when to raise objections to continuance of the trial date in order to preserve the right of
speedy trial. In fact, public defender has been very hostile when | sought that information

- and asked questions.” (1d., p.18).

The motion indicated that “defendant was never consulted prior to making such motion
for continuance of trial date by his court appointed counsels. Defendant was never
advised by the court of these rights and how to preserve them by the court.” (Id., p.19).
He indicated that he “is not even now clear as to how to preserve his certain rights for not
having legal background, or education or training, or training from counsels or the court.”
(Id., p.20). '

The Court, indicated that it was “precisely because the defendant is not trained in the field
of law, nor is he qualified to try a death penalty case that the court, to protect him, relies
upon counsel.” (Id.). The Court ignored the speedy trial issue, indicated that “motions
filed by counsel will be heard by the court,” and recessed. (Id.).

On 10-23-2000, counsel Hershey argued a motion moving the Court to release the
restraining order on Mr. Ahmed’s personal funds to hire Attorneys Schumacher and
Riggs. He indicated that Judge Solovan II had released his prejudgment attachment, and
indicated that release of the funds was being sought so that they might be released to
Attorney Riggs “who has indicated to this court by previous letter, and I have a current
letter from him I could submit, also, that he is willing to undertake the defense of Mr.
Ahmed.” (Vol.1, Ex.17,p.3).

On 11-9-2000, Mr. Ahmed raised numerous complaints about his appointed counsel to

Judge Sargus. Mr. Hershey indicated that whereas attorneys Schumacher and Riggs had
agreed to represent Mr. Ahmed, it was upon condition that he sign a speedy trial waiver

Mr. Ahmed refused to do. (Id., p.46).

It was indicated that Mr. Riggs had called Attdmey Hershey later on and indicated that
they were now not interested in taking the case. (Id., p.47).

On 01-18-2001 Mr. Ahmed filed a pro se motion entitled “Motion to Remove Attorneys
for Fabricated Defense and Not for Truth as Contained in Discovery.” (Doc. No. 208).
On page 3 of the motion, Mr. Ahmed complained that his appointed counsel had
inappropriately waived his speedy trial rights “with full knowledge of the court” and
noted that “Court and counsel did not exercise due diligence to bring this defendant to
trial within a reasonable time.” Mr. Ahmed also complained of the failure of the Court to
allow him “leave to enter objections to all waivers, including waiver of speedy trial right
waiver by counsel made without the knowledge of this defendant.” (Id., p.4) (emphasis in
original).

16
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Mr. Ahmed also complained about the “Court’s failure to advise this defendant of his
rights and how to protect them and court appointed counsels failure to do the same.” (Id.).
He asserted that “[t]his defendant has the constitutional and statutory right to raise
objections and assert claim that the speedy trial rights were not affirmatively waived.”

(d.).

Mr. Ahmed's motion raised the issue of prejudice occasioned by the delay. “If the trial
had proceeded on 12/7/1999 as scheduled the outcome of the trial would clearly have
been in favor of this defendant. In fact proper action by defense counsel should have
been to ask for dismissal for failure to provide discovery as almost nothing was provided/
discovered by prosecution before 12/7/12999, Now its clear that continuances have
clearly benefitted to state at the deterement (sic) of defense.” :

‘Legal Analysis

In evaluating whether a constitutional right to a speedy trial has been denied, the
Supreme Court has identified four factors that must be considered: the iength of
the delay, the reason for the delay, the assertion of the right by the accused, and
any prejudice accruing to the accused. Barker v. Wingo, 407 U.S. 514, 530

(1972). See also, Doggett v. United States, 505 U.S. 647, 651 (1992). None of

these individual factors is determinative of whether the state violated the
defendant's constitutional right to a speedy trial. Instead, the courts must
consider the four factors collectively. Barker, at 533.

However, in order to trigger this analysis, the defendant must allege that the interval
between accusation and trial is "presumptively prejudicial.” Doggert, 505 U.S. at 651-52,
citing Barker, 407 U.S. at 530-31. The Doggelt Court also noted that a delay
approaching one year becomes "presumptively prejudicial." Doggett, 505 U.S. at

652 fn. 1.

In Mr. Ahmed’s case the delay was in excess of one year and is therefore, presumptively
prejudicial. See also, Cain v. Smith, 686 F.2d 374, 381 (6th Cir. 1982) (noting that
the length of the delay acts as a "triggering mechanism."). In Moore v. Arizona,
414 U.S. 25 (1973) (per curiam), the Court held that under Barker a defendant
need not, in every case, establish prejudice to his ability to defend on the
charges at trial to establish a speedy trial clause violation. Rather, each of the

factors must be considered. Id., at 26.

In this case, there was a delay of apgsv;hnat@lyone year. This was a sufficient length of

time to trigger an inquiry into the other factors. See Cain, 686 F.2d at 381-2 (eleven and
one-half month delay is excessive and is a factor to be counted against the government).

A consideration of the other factors leads to the conclusion that Mr. Ahmed'
speedy trial rights were violated. /5. (nfnaances Groen e Fublic Paforde,
sshe Hlegally prelended & yvepresent a nent z}wéﬁe%t  wet v olef e
4 R ¢! /lO i ff@) ,;{n(_{ y@f) }/es’@pisz?(l'r an O v;c{d LS Faree.

tond Sham’ rendeying atly ParBarted Dawers ineffechive .
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It appears from the record that the delay in trial was occasioned by the trial court refusing
to facilitate the release of Mr. Ahmed's available funds to permit him to secure counsel of
his choice. Secondly, even assigned and appointed counsel informed the Court that Mr.
Ahmed wanted to protect his Speedy Trial rights and the trial court stated that it would
‘protect’ Mr. Ahmed’s speedy trial rights. Therefore, the delay was attributable to the
government. Thus, the second factor under Barker, the reason for the delay,
weighs in favor of Mr. Ahmed.

The third factor, the assertion of the right by the defendant, also weighs heavily in favor
of Mr. Ahmed. Mr. Ahmed repeatedly and consistently asserted his speedy trial right. Cf.
Martin v. Rose, 744 F.2d 1245 (6th Cir. 1984) (finding no speedy trial clause violation
where there was a delay of almost two years, but holding that among the factors
influencing the court's decision was the defendant's failure to "demand a speedy trial until
five days before his trial." Id., at 1252.).

Finally, Moore indicates that prejudice to the defendant is not talismanic. In this case, Mr.
Ahmed consistently demanded his right to a speedy trial. This right was simply ignored

by the Court and court-appointed counsel in spite of the factfglat he was as?urii that Eh{% 2 b
: ol toifresses Foy defense mevedl changadd el el
%mum be protected. The Jopmigrent itncss Jo lf 2o fed Tl

7 mﬁg %é%%ﬁf%in’%&g&m any a;néfeﬂﬂ For .4{3’}2’/71-56, ﬁ?m‘e&c(lfﬁ‘ e ‘eféryjje_ .
ditional y, Ohio recognizes both a constitutional and statutory right to a speedy

trial. See, generally, State v. King, 70 Ohio St.3d 158, syllabus (1994). R.C.

294571 embodies the statutory right to a speedy trial and states in part, "a

person against whom a charge of felony is pending shall be brought to trial within

two hundred seventy days after his arrest.” R.C. 2945.71(C)(2).

Moreover, Section 10, Article I of the Ohio Constitution and the Sixth Amendment to the
United States Constitution embody the constitutional right to a speedy trial. State v.
Selvage, 80 Ohio St.3d 465, 466 (1997). See, also, Klopfer v. North Carolina,
386 U.S. 213, 223 (1967) (applying the Sixth Amendment to the states through
application of the Fourteenth Amendment).

The state must bring a person arrested and charged with a felony to trial within two
hundred seventy days. R.C. 2945.71(C)(2). But if the accused remains in jail in lieu of
bail solely on the pending charge, the statute mandates that each day count as three days.
R.C. 2945.71(E). This is known as the triple-count provision.

When computing how much time has run against the state under R.C. 2945.71,
the count begins with the date the state initially arrested the accused. R.C.
2945.71(C)2); State v. Bauer (1980), 61 Ohio St.2d 83, 84.

Thus, both Mr. Ahmed's statutory and State Constitutional rights to a speedy trial were
also violated.

PROPOSITION OF LAW NO. 3
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The Sixth Amendment Right to Self-Representation at Trial.

(128,

129.

130.

131.

132.

133.
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135.

136.

137.

138.

139.

140.

Mr. Ahmed waived his right to counsel and attempted to proceed pros se dunng the trial
phase of his capital case. Tr. 8-18 (J anuary 2, 2001 pretrial).

The trial court refused, without any inquiry, to permit or accept Ahmed’s waiver. Tr. 18
“You're not an attorney, Mr. Ahmed, plcase hold your silence.” Tr. 18.

The trial court demonstrated that it would never consider Mr. Ahmed’s request for self-
representation no matter how many times, or in how many different ways, he asked. Tr.
19 (September 6, 2000) (“I appreciate that. It is precisely because the defendant is not
trained in the field of law, nor is he qualified to try a death penalty case that the court, to
protect him, relies upon counsel. Motions filed by counsel will be heard by this court.")

Undeterred by the misconduct of the trial court, Mr. Ahmed again asserted his right to
self-representation. Tr. 4 (January 8, 2001).

The trial court addressed the issue simply by asking counsel if they were working on Mr.
Ahmed’s case. Tr. 4.

When'Mr. Ahmed attempted to explain his situation to the trial court, the judge refused to
listen to his statements. Tr. 27 (“You will be quiet now.").

Again the trial court denied Mr. Ahmed his Constitutional right to self-representation.
On January 19, 2001, Mr. Ahmed filed a pro se motion to

In Faretta v. California, 422 U.S. 806 (1975), the Court recognized that every criminal
defendant enjoys the absolute right to make a knowing and intelligent waiver of the right

to an attorney and to represent himself at trial.

All that 1s fequired is a knowing and intelligent waiver of the right to appointed counsel.
Id., 422 U.S. at 835. See also United States v. Bowker, 372 F.3d 365, 386 (6th Cir. 2004).

Mr. Ahmed clearly and distinctly expressed concern over the performance of every court
appointed counsel. He was repeatedly denied access to his funds to secure counsel of his

own choosing. See Proposition of Law No. 1.

Afier being rebuked by the trial court at every tum, Mr. Ahmed chose to defend himself
rather than proceed to trial with attorneys he did not trust.

The trial court was Constitutionally obligated to honor this choice.
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The failure to permit Mr. Ahmed to represent himself renders the subsequent trial
Constitutionally invalid. 7d. See also McKaskle v. Wiggins, 465 U.S. 168, 177 n. 8 (1984).

Mr. Ahmed’s case demonstrates the fear expressed by the Court of the impact of the
denial of self-representation.

“To force a lawyer on a defendant can only lead him to believe that the law contrives
against him.” Faretta, 422 U.S. at 835.

It is clear from the entire record of the proceedings that Mr. Ahmed operated under the
belief that every person and entity involved in the trial was actively operating against him,

" including the court appointed attorneys.

Forcing Mr. Ahmed to proceed to trial and sentencing with appointed attorneys against
his wishes only served to strengthen his fears about the faimess of the process.

Mr. Ahmed requested the right to self-representation before the selection of the jury, see
Robards v. Rees, 789 F.2d 379, 383 (6th Cir. 1986). Nor was there a finding that the
request was only a tactic designed to delay the proceedings. /d. See Proposition of Law
No. 2.

The failure to permit Mr. Ahmed to defend himself deprived him of his right to conduct
his own defense and due process. U.S. Const. Amends. VI, XIV; Ohio Const. Art. I, §§
10, 16. This is a structural error and requires that this Court vacate Mr. Ahmed’s
conviction and remand his case for a new trial. McKaskle, 465 U.S. at 177-78 n. 8.

PROPOSITION OF LAW NO. 4

The Judge Presiding Over Mr. Ahmed's Trial was Biased Against Mr. Ahmed.

148.

149.

150.

151.

It is apparent from the entire record that Judge Sargus developed a personal animosity
towards Mr. Ahmed.

This animosity deprived Mr. Ahmed of the most fundamental right, the right to an
unbiased and impartial tribunal. In re Murchison, 349 U.S. 133 (1955).

This claim is predicated on that axiom that "due process implies a tribunal both impartial
and mentally competent to afford a hearing." Jordan v. Massachusetts, 225 U.S. 167, 176
(1912).

The judge's activities created an “intolerable appearance of unfairness” denying M.
Ahmed due process and a fair trial. As the judge was the ultimate sentencer in this matter,
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120.

121.

122.

123.

124,

125.

126.

127.

It appears from the record that the delay in trial was occasioned by the trial court refusing
to facilitate the release of Mr. Ahmed's available funds to permit him to secure counsel of
his choice. Secondly, even assigned and appointed counsel informed the Court that Mr.
Ahmed wanted to protect his Speedy Trial rights and the trial court stated that it would
‘protect’ Mr. Ahmed's speedy trial rights. Therefore, the delay was attributable to the
government. Thus, the second factor under Barker, the reason for the delay,
weighs in favor of Mr. Ahmed.

The third factor, the assertion of the right by the defendant, also weighs heavily in favor
of Mr. Ahmed. Mr. Ahmed repeatedly and consistently asserted his speedy tnal right. Cf.
Martin v. Rose, 744 F.2d 1245 (6th Cir. 1984) (finding no speedy trial clause violation
where there was a delay of almost two years, but holding that among the factors
influencing the court's decision was the defendant’s failure to "demand a speedy trial until
five days before his trial." Id., at 1252.).

Finally, Moore indicates that prejudice to the defendant is not talismanic. In this case, Mr.
Ahmed consistently demanded his right to a speedy trial. This right was simply ignored

by the Court and ¢ourt-appointed counsel in spite of the fact that he was assured that t(h

(o]
: y sl tifrLosces Fay defearte mevee, changas (ﬁ_&( haec
2 t would be protected. 7he Immigrant orfress (TRl S e A ;wb"_zep,

s SOy O B3l iy onlne s o deforise, pregucdicing clefersy
ditional y, Ohio recognizes both a constitutional and statutory right to a speedy
trial. See, generally, State v. King, 70 Ohio St.3d 158, syllabus (1994). R.C.

2945:1 embodies the statutory right to a speedy trial and states in part, "a

person against whom a charge of felony is pending shall be brought to trial within
two hundred seventy days after his arrest." R.C. 2945.71(C)(2).

Moreover, Section 10, Article I of the Ohio Constitution and the Sixth Amendment to the
United States Constitution embody the constitutional right to a speedy trial. State v.
Selvage, 80 Ohio St.3d 465, 466 (1997). See, also, Klopfer v. North Carolina,
386 U.S. 213, 223 (1967) (applying the Sixth Amendment to the states through

- application of the Fourteenth Amendment).

The state must bring a person arrested and charged with a felony to trial within two
hundred seventy days. R.C. 2945.71(C)(2). But if the accused remains in jail in lieu of
bail solely on the pending charge, the statute mandates-that each day count as three days.
R.C. 2945.71(E). This is known as the triple-count provision.

When computing how much time has run against the state under R.C, 2945.71,
the count begins with the date the state initially arrested the accused. R.C.
2945.71(C)(2), State v. Bauer (1980), 61 Ohio St.2d 83, 84.

Thus, both Mr. Ahmed’s statutory and State Constitutional rights to a speedy trial were
also violated.

PROPOSITION OF LAW NO. 3
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The Sixth Amendment Right to Self-Representation at Trial.

128.

129.

130.

131.

132.

133.

134.

135.

136.

137.

138.

139.

140,

Mr. Ahmed waived his right to counsel and attempted to proceed pro se during the tr1a1

phase of his capital case. Tr. 8-18 (January 2, 2001 pretrial).

The trial court refused, without any inquiry, to permit or accept Ahmed’s waiver. Tr, 18,
“You're not an attorney, Mr. Ahmed, please hold your silence.” Tr. 18.

The trial court demonstrated that it would never consider Mr. Ahmed’s request for self-
representation no matter how many times, or in how many different ways, he asked. Tr.
19 (September 6, 2000) (“I appreciate that, It is precisely because the defendant is not
trained in the field of law, nor is he qualified to try a death penalty case that the court, to
protect him, relies upon counsel. Motions filed by counsel will be heard by this court.”)

Undeterred by the misconduct of the trial court, Mr. Ahmed again asserted his right to
self-representation. Tr. 4 (January §, 2001).

The trial court addressed the issue simply by asking counsel if they were working on Mr.
Ahmed’s case. Tr. 4. '

When-Mr. Ahmed attempted to explain his situation to the trial court, the judge refused to
listen to his statements. Tr. 27 (“You will be quiet now.”).

Again the trial court denied Mr. Ahmed his Constitutional right to self-representation.
On January 19, 2001, Mr. Ahmed filed a pro se motion to

In Faretta v. California, 422 U.S, 806 (1975), the Court recognized that every criminal
defendant enjoys the absolute right to make a knowing and intelligent waiver of the right

to an attorney and to represent himself at trial.

All that is required is a knowing and intelligent waiver of the right to appointed counsel.
Id., 422 U.S. at 835. See also United States v. Bowker, 372 F.3d 365, 386 (6th Cir, 2004).

Mr. Ahmed clearly and distinctly expressed concern over the performance of every court
appointed counsel. He was repeatedly denied access to his funds to secure counsel of his

own choosing. See Proposition of Law No. 1.

After being rebuked by the trial court at every tum, Mr. Ahmed chose to defend himself
rather than proceed to trial with attorneys he did not trust.

The trial court was Constitutionally obligated to honor this choice.

19



141.

142.

143.

144,

145.

146.

147.

The failure to permit Mr. Ahmed to represent himself renders the subsequent trial
Constitutionally invalid. Id. See also McKaskle v. Wiggins, 465 U.S. 168, 177 n, 8 (1984).

Mr. Ahmed's case demonstrates the fear expressed by the Court of the impact of the
denial of self-representation.

“To force a lawyer on a defendant can only lead him to believe that the law contrives
against him.” Faretta, 422 U.S. at 835.

It is clear from the entire record of the proceedings that Mr. Ahmed operated under the
belief that every person and entity involved in the trial was actively operating against him,
including the court appointed attorneys.

Forcing Mr. Ahmed to proceed to trial and sentencing with appointed attorneys against
his wishes only served to strengthen his fears about the faimess of the process.

Mr. Ahmed requested the right to self-representation before the selection of the jury, see
Robards v. Rees, 789 F.2d 379, 383 (6th Cir. 1986). Nor was there a finding that the
request was only a tactic designed to delay the proceedings. /d. See Proposition of Law
No. 2.

The failure to permit Mr. Ahmed to defend himself deprived him of his right to conduct
his own defense and due process. U.S. Const. Amends. VI, XIV; Ohio Const. Art. I, §§
10, 16. This is a structural error and requires that this Court vacate Mr. Ahmed's
conviction and remand his case for a new trial. McKaskle, 465 U.5. at 177-78 n. 8,

PROPOSITION OF LAW NO. 4

The Judge Presiding Over Mr. Ahmed's Trial was Biased Against Mr. Ahmed,

148,

149,

150.

151.

It is apparent from the entire record that Judge Sargus developed a personal animosity
towards Mr. Ahmed.

This animosity deprived Mr. Ahmed of the most fundamental right, the right to an
unbiased and impartial tribunal. In re Murchison, 349 U.S. 133 (1955).

This claim is predicated on that axiom that "due process implies a tribunal both impartial
and mentally competent to afford a hearing." Jordan v. Massachusetts, 225 U.S. 167, 176
(1912).

The judge's activities created an “intolerable appearahce of unfairness” denying Mr.

Ahmed due process and a fair trial. As the judge was the ultimate sentencer in this matter,
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152.

153.

154.

155.

156.

her actions must be scrutinized under the highest standards. Bracy v. Schomig, 286 F.3d
406, 412 (7th Cir. 2002).

Throughout the proceedings J udge Sargus refused to free Mr. Ahmed’s assets in order
that he could retain counsel of his choice. See Proposition of Law No. 1.

Despite the fact the Mr. Ahmed respectfully addressed the court, the court repeatedly
ordered Mr. Ahmed to “Shut up.” Tr. 26 (February 7, 2000). See also at 14 (February 7,
2000) (“You will be quiet.”); 27 (January 8, 2001) (“You will be quiet now.”).

Judge Sargus repeatedly threatened {o hold Mr. Ahmed in contempt for voicing concerns
about the proceedings and counsel. Tr. 23 (February 7, 2000); 30-31 (January 8, 2001); ;
11 (February 1, 2001). Eventually Judge Sargus did hold Mr. Ahmed in contempt and
threatened to gag Mr. Ahmed. Tr, 88-89 (January 11, 2001).

Eventually Judge Sargus ordered Mr. Ahmed removed from the courtroom. Tr. 89
(January 11, 2001). _

A review of the record of this exchange between Mr. Ahmed and Judge Sargus reveals
that Mr. Ahmed was politely attempting to explain his contmued dissatisfaction with
counsel Tr 84-89 (January 11, 2001).

Ahmed“Your Honor, you may be having personally some grudge against me
because I filed affidavit for disqualification for you, but I do have
the right under the law to be heard and given fair chance to
describe what I want to say. And ORC 2701.03 says particularly
that judge who is -- whose affidavit of disqualification is filed
should not handle anything which deals with the substantive

rights."

Court “Now, if you have testimony we'll hear it. I have listened. I have
been heroically patient here this moming.”

Ahmed“And I have the right under the law --*
Court “I don't want to hear about your rights. I don't want to hear -- you
are not here to expound upon the law of the United States. You are

hear to offer testimony.”

Ahmed"Your Honor, I --*
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Court “Now, you will not -- you will stop at this point until your attorney
asks you a question which will require an answer that can be
characterized as testimony.”

Ahmed“That's correct, Your Honor, but what I'm saying --*

Court “No, I don’t need you to tell me what is correct or what you
appreciate.”

Ahmed“If I can - if I can I just one more --“

Court “Allow the attorney to express his question, please.”
Ahmed“Your Honor, there 1s very important thing here.”

Court “No, no. You will allow the attorney to express his questions and
you will answer it.” :
Mr. Pierce, what is your question.”

Ahmed"Your Honor --*

Court “No, you will be quiet or you will--*

Ahmed“There is one item --*

Court “You do not understand, and I really do not wish to impose

sanctions upon you, But you must be silent. When you are done,
your attorney can ask you if there's something you want to say ~-*

Ahmed"Okay, I want --"

Court “.. T11 allow him to do that. All right. You're in direct contempt of
court.”

Ahmed"-- I'm just -- Your Honor --*

Court “-- you are in d.irect contempt of court --"
Ahmed"“-- your Honor--

Court “_- the sanction for that will be taken up --*

Ahmed*-- Tjust want to hand these papers to attorney Pete Olivito who handed
these to me.”
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157,

158.

159.
160.

161.

162.

Court “I don’t care what you're doing. You're in direct contempt of court.
I don't want to have to gag you; [ don’t want to have to impose
sanctions --* _

Ahmed"“-- there’s a -- he didn’t ask me that question --*

Court -~ but you must -- all right, let's take the defendant back. Let’s take

the defetglant back to his cell.”
removal g%nle ortunlty to raise the planting of ID Badges
in his office on 9?28? Terry and detective Bart Giesy.
“(WHEREUPON, THE DEFENDAN WAS REMOVED FROM THE

COURTROOM.)"

Judge Sargus was also named a possible witnesses on behalf of Mr. Ahmed. Doc. 129.
Judge Sargus was the judge presiding over the divorce case between the Ahmeds and was
to give testimony regarding those proceedings. As a witness in the case she should have
recused herself from hearing the case Canon 3(EX(1 &B(v) of the Cp%le of Judicial

Jue Saw submitiod her Te clu Jushe
Cogd&l%tlwa, bﬁ:fssm ta <l£t_ Py W N e&s lw [K;L %e‘;’é Pb’&stdig
This exchange demonstrates Judge Sargus’s bias against Mr. Ahmed directly impacted
her ability to fairly and impartially preside over his trial. Offut v. United States, 348 U.S.

11, 1741954) ("instead of representing the impersonal authority of law, the trial judge
permitted himself to become personally embroiled with the petitioner.”)

In a capital case, the possibility that a biased judge imposed a death sentence is not an
allegation to be dismissed or ignored. Bracy v. Schomig.

When the trial court demonstrates direct animosity towards a defendant the Constitution
mandates that the court not hear the defendant’s case. Murchison.

This error is a structural defect which cannot be overcome. Tumey v. Ohio, 273 U.S. 510, i
535 (1927). Conducting the trial before Judge Sargus deprived Mr. Ahmed of his Fifth,

Sixth, Eighth, Ninth and Fourteenth Amendment and Art. [, Sections 2, §, 9, 10, 16 and

20 of the Ohio Constitution, rights to trial before a fair and impartial tribunal and to a fair

and reliable sentencing determination.

The conviction and sentence must be vacated and this matter remanded for a new ftrial
before an impartial judge.

PROPOSITION OF LAWNO. §

" Denial of Public Trial
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163.

164.

165.

166.

167.

168.

169.

170.

171.

172,

On November 9, 2000, the trial court ordered all spectators to leave the courtroom. Tr. 4
(November 9, 2000).

The court simply announced: “Because this is a private hearing, I'm going to ask that all
spectators leave.” Tr. 4. '

It also appears that a number of hearings were held in the jail rather than in open court.
Tr. 70, 91, 116 (January 8, 2001); 15 (January 11, 2001). There is no evidence that the
public could attend these hearings.

In fact, it appears that not only was the public unable to attend the hearings but attorneys
interested in the case could not attend. Tr. 27 (February 2, 2001).
The right to a public trial is set forth in the Sixth Amendment of the Constitution of the

United States,

This provision applies to the states through the Fourteenth Amendment. /n re Oliver, 333
U.S. 257, 273 (1984). See also Section 10, Article I of the Constitution of the State of

Ohio.

'As explained in Oliver, at 268-270, this "guarantee has always been recognized- asa

safeguard against any attempt to employ our courts as instruments of persecution. The
knowledge that every criminal trial is subject to contemporaneous review in the forum of
public opinion is an effective restraint on possible abuse of judicial power."

The decision of the trial court to close the hearings to the public violated Mr. Ahmed’s
Sixth Amendment guaraniee of a public trial. Waller v. Georgia, 467 U.S. 39 (1984).

The right to a public trial extends to pre-trial hearings. Press Enterprise Co. v. Superior
Court of California, 464 U.S. 501 (1984).

In Waller v. Georgia, 467 U.S. 39, 48 (1984), the Supreme Court of the United States
formulated the standards for courtroom closure into a four-part test: '

the party secking to close the hearing must advance an overriding interest that is
likely to be prejudiced;

the closure must be no broader than necessary to protect that interest;
the trial court must consider reasonable alternatives to closing the proceeding; and

it must make findings adequate to support the closure.
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173.

174

175.

176.

Utilizing the Waller test, the record fails to reveal any justification for closing the
hearings. There is no showing of any need whatsoever to close the hearings. Rather it
appears to be done at the whim of the trial court.

' A showing of prejudice is not necessary when the right to a public trial is denied. /d., at

49, fin. 9. The denial of a defendant's constitutional right to a public trial cannot be
harmless error. /d., at 467 US at 49-50 and fn. 9.

This is a structural error and not subject to either "invited error" or harmless error review,
Arizona v. Fulminante, 499 U.S. 279 (1991).

Mr. Ahmed was denied the right to a public trial, as gnaranteed under the Fifth, Sixth, and

Fourteenth Amendments to the United States Constitution and the applicable portions of
the Ohio Coustitution.

PROPOSITION OF LAW NO. 6

Denial of Right of Confrontation and Due Process in the Admission of Hearsay.

177.

178.

179.

180.

The Sixth Amendment Confrontation Clause provides that, “In all criminal cases, the
accused:shall enjoy the right... to be confronted with the witnesses against him.” U.S.
Const. amend. VI. This guarantee applies to both federal and state prosecutions. Pointer
v. Texas, 380 U.S. 400, 406 (1965).

“If one were to read this language literally,” the Confrontation Clause would exclude “any
statement made by a declarant not present at trial.” Ohio v. Roberts, 443 U.S. 56, 63
(1980). However, it has never been taken literally.

Instead, prior to the Supreme Court’s recent decision in Crawford v. Washington, 124 5.
Ct. 1354 (2004), the Confrontation Clause was read in conjunction with the hearsay rule
and its exceptions. Roberts, 448 U.S. at 89. The Confrontation Clause allowed hearsay
to be admitted in evidence at trial if it fell within a “firmly rooted hearsay exception” or
showed "particularized guarantees of trustworthiness.” Roberts, 448 U.S. at 66.

Crawford is a watershed decision that significantly alters Confrontation Clause analysis.
Returning to the historical roots of the Sixth Amendment, the Supreme Court has now
divorced the Confrontation Clause from evidentiary rules. The relevant question today is
not whether an out-of-court statement falls within a hearsay exception or is reliable. The
relevant question is whether the statement is “testimonial,” roughly defined as something
that resembles formalized testimony such as an affidavit, deposition, or confession to the
police. Testimonial hearsay only may be admitted if the proponent can prove that the
declarant is unavailable and that the opponent had had a prior opportunity to cross-
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181.

182,

183.

184,

examine the declarant when he or she made the statement. Crawford, 124 S.Ct. at 1374,
With respect to nontestimonial hearsay, the Court left open whether Roberts would apply,
or whether such statements would be “exempted... from Confrontation Clause scrutiny
altogether.” Id.

“Where testimonial statements are involved, we do not think the Framers meant to leave
the Sixth Amendment's protection to... amorphous notions of ‘reliability.” Id., at 1370.
The framework was too unpredictable, the Court complained. /d., at 1371. Even worse, it
admitted into evidence “core testimonial statements that the Confrontation Clause plainly
meant to exclude,” such as accomplice confessions to the police, grand jury testimony,
and prior trial testimony where the defendant had not had the opportunity to cross-
examine the witness. Id., at 1371-72.

Crawford therefore overruled Roberts 'reliability test as applied to testimonial evidence.
Id., at 1374, With respect to “nontestimonial hearsay,” though, the Court found that “it is
wholly consistent with the Framers’ design to afford the States flexibility in their
development of hearsay law—as does Roberts, and as would an approach that exempted
such statements from Confrontation Clause scrutiny altogether.” /d.

Even under the old Roberts standard, the testimony of Terry Yockey was inadmussible.
Her testimony bore no indicia of reliability as she repeatedly stated that she did not create
the report, know what the codes meant, and was simply a receptionist at Worldcom.

The admission of her testimony deprived Mr, Ahmed of his Constitutional rights to
confront witnesses, to a full and fair trial, and due process of law,

PROPOSITION OF LAW NO. 7

Invalid and Unconstitutional Search of the Home.

185.

186.

187.

No warrant was ever issued for a search of the Ahmed home. Despite this fact the police,
prosecutors, investigators, coroner, and other law enforcement personnel repeatedly
entered, searched, and collected material from the home.

Tt is axiomatic that a search conducted without a warrant is per se unreasonable and
therefore unconstitutional. Katz v. United States, 389 U.S. 347 (1967).

The failure to obtain a warrant for these searches mandates suppression of all the

evidence obtained. Muncey v. Arizona, 437 U.S. 385 (1978); Flippo v. West Virginia, 528

U.S. 11 (1999),

Ahmed had standing to object and seek suppression of all evidence

brought from the rental-marital-home, under ORC 2106.15 and also
because Police brought his property without any search warrant,

when Ahmed had the lease on his name and he paid advance retainer/
deposit to rent the home and lived there before. Any order of the
abated divorce case was of ng effect or force after 3:00 AM on
9/11/99 from the time of dea?h recorded in the death certificate.
See State ex rel. Litty, Leskovyansky, 77 Ohio St.3d 97 (1996);

and In Re Johnson, 14 OApp.3d 235 (1984); ORC 2106.15;
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188.

189.

190.

There is no crime scene exception to the warrant requirement. Therefore, in order to enter
the home and search and collect material the State needed to obtain a warrant. Muncey;

Flippo.

The remedy for this invalid search is to suppress all evidence obtained as a result of the
unconstitutional invasion of the home. Mapp v. Qhio, 367 U.S. 643 (1961). See also
Weeks v. United States, 232 U.S. 383 (1914).

The searches of the Ahmed home, and the subsequent use of the evidence obtained during
the searches, violated Mr. Ahmed's Fourth Amendment right to be free of unreasonable
searches and seizures. ' '

PROPOSITION OF LAW NO. 8

Prosecutorial Misconducted Permeated the Trial.

191.

192
193,

194,

195.

196.

A capital defendant is entitled to a determination of his guilt and sentence that is free
from prosecutorial misconduct which renders the proceeding fundamentally unfair.
Donnelly v. DeChristoforo, 416 U.S, 637 (1974). The prosecutor has a special duty and
functions as the government’s representative, “...whose obligation to govern impartially is
as compelling as its obligation to govern at all..." Berger v. United States, 295 U.S. 78, 88
(1935):8ee also United States v. Bess, 593 F.2d 749 (6th Cir. 1979). In this case, the
prosecutors abandoned their constitutional duty in favor of sensationalism, emotionalism,
and extremism solely to gain a conviction and death sentence.

The prosecutor argued that this was an “honor killing.” Tr. 831. There is absolutely no

evidence in the record to support this argument. To the contrary,presented evidence

%Eréggluntary manslaughter'but misled Jury in claiming aggravated

Arguing facts not in evidence is improper. United States v. Leon, 534 F.2d 667, 679 (6th

Cir. 1976). prosecutor denied defense a Jury instruction on "voluntary -
manslaughter”by f£iling instructions not including it as lesser offensc

The testimony and evidence challenged in this Proposition of Law are clearly on the

record. There is simply no excuse for the failure of appellate counsel to raise this issue on

appeal. The failure to raise meritorious issues, especially when weaker claims are raised,

constitutes ineffective assistance of appellate counsel. Mapes, 171 F.3d at 427-428.

Consideration of a non-statutory aggravating circumstance renders the sentence invalid,
Barclay v. Florida, 463 U.S, 939 (1983); State v. Johnson, 24 Ohio St.3d 87 (1986).

In Johnson, this Court recognized that “the inescapable conclusion is that it was error to

submit the non-statutory aggravating factor to the jury for its consideration in the penalty
phase of the trial. . . Presenting the jury with specifications not permitted by statute
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197.

198,

199.

200.

impermissibly tip the scales in favor of death, and essentially undermines the required
reliability in the jury’s determination.” fd., at 94, citations omitted.

The failure of a state to comply with its own rules denies a defendant his due process
rights. Evitts v. Lucey, 469 U.S. 387 (1985). Once a state determines that evidence should
be excluded, the failure to enforce the rules denies a defendant due process and equal
protection. See Ohio v. Roberts, 448 U.S. 56, 66 (1980); Sherley v. Seabold, 329 F.2d 272
(6th Cir. 1991); Carter v. Sowders, 5 F.3d 975 (6th Cir. 1993).

In this case, it is clear that the non-statutory aggravating circumstance directly resulted in

‘the death sentence. The jury and trial court specifically relied on the manner of death in

imposing the death sentence. Tr. 26 (February 2, 2001).

Consideration of a non-statutory aggravating circumstance renders the sentence invalid.
Barclay v. Florida, 463 U.S. 939 (1983); State v. Johnson, 24 Ohio 5t.3d 87 (1986).

The testimony and evidence challenged in this Proposition of Law are clearly on the
record. There is simply no excuse for the failure of appellate counsel to raise this issue on
appeal. The failure to raise meritorious issues, especially when weaker claims are raised,
constitutes ineffective assistance of appellate counsel. Mapes, 171 F.3d at 427-428.

PROPOSITION OF LAW NO. 9

Ineffective Assistance of Counsel at Trial.

201.

202.

203.

Mr. Ahmed was entitled to the effective assistance of counsel at trial and sentencing.
Strickland v. Washington, 466 U.S. 668 (1984). Wiggins v. Smith, 539 U.S. 510, 524
(2003). See also, Hamblin v. Mitchell, 354 F.3d 482 (6th Cir. 2003).

“Counsel’s overall performance is particularly shocking given the fact that this case
involves the death penalty. Strickland instructed that ‘[plrevailing norms of practice as
reflected in American Bar Association Standards and the like, e.g. ABA Standards for
Criminal Justice 4-1.1 to 4-8.6 (2d ed. 1980) (“The Defense Function”), are guides to
determining what is reasonable, but they are only guides.’ Strickland, 466 U.S. at 688,
104 S.Ct. 2052. ABA Standard 4-1.2(c) states that '[s]ince the death penalty differs from
other criminal penalties in its finality, defense counsel in a capital case should respond to
this difference by making extraordinary efforts on behalf of the accused.” ABA Standards
for Criminal Justice Prosecution and Defense Function 120 (3d ed. 1993).

The Supreme Coutt recently affirmed that Sirickland has always stood for the proposition

that there can be no “strategic decision” predicated on a total lack of investigation.
Wiggins v. Smith, 1213 S.Ct. at 2536, 2538-2539, 2541(2003); Strickland, 466 U.S. at
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204,

205.

206.

207.

208,

209.

690-691. It is clear that counsel did not investigate the mitigation defense evident on the

‘record; Mr. Ahmed's cultural background.

Counsel’s failure to tap into available resources to properly investigate, prepare, and

present a mitigation defense is unreasonable performance. Counsel must conduct an
adequate investigation in order to make reasonable strategic decisions. Wiggins, 1213
S.Ct. at 2536, 2538-2539, 2541(2003); Strickland, 466 U.S. at 690-691.

The failure to ensure that mitigation witnesses who spoke Erdu were supported by a
translator who spoke and understood Erdu deprived the sentencers of a proper picture of
Mr. Ahmed thereby preventing them from considering relevant mitigation evidence.
Lockett v. Ohio, 438 U.S. 586 (1978); Eddings v. Oklahoma, 455 U.S. 104 (1982).

During the mitigation phase counsel improperly argued that the nature and circumstances
of the offense were strong aggravating factors. Tr. 163 (February 1, 2001). This is clearly
improper as the nature and circumstances of the offense are not statutory aggravating
circumstances. State v. Wogenstahl, 75 Ohio St.3d 344 (1996).

Consideration of a non-statutory aggravating circumstance renders the sentence invalid.
Barclay v. Florida, 463 U.S. 939 (1983); State v. Johnson, 24 Ohio St.3d 87 (1986).

Even-ifithe above identified errors individually do not warrant relief, the cumulative
impact of counsels’ deficiencies warrant relief.

A hallmark of effective counsel, like an effective doctor, is to do no harm. Counsel failed
to investigate and present evidence, solicited extraordinarily prejudicial unproven hearsay
allegations of misconduct, failed to correct their errors, and failed to defend Mr. Ahmed.
This deficient performance prejudiced Mr, Ahmed and renders his conviction and
sentence constitutionally invalid. Wiggins.

PROPOSITION OF LAW NO. 10

Denial of the Effective Assistance of Counsel on Appeal of Right

210.

211.

212.

For the above stated reasons, Mr. Ahmed was denied the effective assistance of counsel
on appeal. Strickland v. Washington, 466 U.S. 668 (1984).

Counsels’ conduct on appeal fell below reasonable standards of professional care and
prejudiced Mr. Ahmed.

Mr. Ahmed was entitled to the effective assistance of counsel on his direct
appeals as of right. Evitts v. Lucey, 469 U.S. 387 (1985). Mr. Ahmed was demed
the effective assistance of appellate counsel as counsel failed to raise
meritorious issues. Appellate counsel must act as an advocate and support the
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213.

214.

215,

216.

217.

218.

219.

220.

cause of his client to the best of his ability. See for exampie-, Anders v. California,
386 U.S. 738 (1967), Penson v. Ohio, 488 U.S. 75 (1988).

While appellate counsel has no constitutional duty to raise every single non-frivolous
issue requested by a criminal defendant, counsel must still exercise reasonable
professional judgment in presenting the appeal. See Jones v. Barnes, 463 U.S. 745, 750
(1983). ,

Appellate counsel may choose which issues to appeal as long as his performance is
“within the range of competence demanded of attorneys in criminal cases and assures that
indigent defendant an adequate opportunity to present his claims fairly in the context of
the state's appellate process.” Jones, 463 U.S, at 755 (Blackmun, J., concurring). See also
Alvord v. Wainwright, 725 F.2d 1282 (11th Cir. 1984); Sullivan v. Wainwright, 695 F.2d
1306, 1309 (11th Cir. 1983); Cunningham v. Henderson, 725 F.2d 32, 36 (2nd Cir. 1984).
The failure to raise meritorious issues, especially when weaker claims are raised,
constitutes ineffective assistance of appellate counsel. Carpenter v. Mohr, 163 F.3d 938,
946 (6th Cir. 1998); Mapes v. Coyle, 171 F.3d 488, 427-428 ()6th Cir. 1999).

Furthermore, omitting a "dead-bang winner” from an appeal is not objectively reasonable.
United States v. Cook, 45 F.3d 388, 395 (10th Cir. 1995). See also Matire v. Wainwright,
811 F.2d 1430 (11th Cir. 1987); People v. Bowen, 791 F.2d 861 (11th Cir. 1986); Ragan
v. Dugier, 544 So. 2d 1052-(Fla. Dist. 1 Ct. App. 1989); Whitt v. Holland, 342 S.E.2d
292 (W. Va. 1986).

CONCLUSION

-Counsel's conduct fell below the acceptable standards of representation as enunciated in

Strickland and cannot be explained away as sound trial tactics, strategies or reasonable
professional judgment. Counsel's errors were so serious that counsel was not functioning
as counsel as guaranteed to a defendant by the Sixth Amendment. Counsel simply failed
to properly prepare for the appeal of Mr. Ahmed’s case.

Counsel avers that the issues raised in the Application for Reopening constitute colorable
claims of ineffective assistance of counsel. -

Counsel further avers that Mr. Ahmed was prejudiced by the deficient performance of
appellate counsel in that he was deprived of proper appellate review of his case, this
Court would have reversed his conviction, and/or this Court would have vacated his death
sentence,

Counsel further avers that good cause exists to reopen Mr. Ahmed's direct appeal.

Further Affiant Sayeth Not
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RETURN: RECEIPT; INVENTORY OF SEARCH WARRANT

ooy
THE STATE OF OHIO - - 000553
FRANKLIN COUNTY, .
CITY oF Hilliara

I, the officer taking property hereunder, received the attached search warrant

_'—Q'M Al , 1999, , and executed it as follows: On f)afk}gmg&ma& 1939,
at “'iﬁ o'tlock A M., I searched Iigwg;)_'a gﬂzgg, wik ﬂaﬂ&gm A&Uo-ﬂce.i ég,;m‘{_‘s
Soo Brikkan RA  (Gieperesn/the premises) Hillierd A=)

described in the warrant and left a copy of the warrant { with /f<at.)

(namé of person) or from whose premises taken {or) at the place of search

together with a copy of this Inventory and Receipt for the items seized. The following

an INVENTORY of the property taken pursuant to the warrant and prepared by
\ 5,255 :Hg; - , |

{officer taking property) C)

(2 ' . ; ] s
X~ h ol L A DL ) [-X & gf et 2] s « By N "“d-’- AaC. Y {
... %- Z \ e=-r--- J _Browee vty b iow A 0% ) .;_ V] ,Lm_
o\

A uvel I_n&mi;cmﬁ_hs}._ﬁjmaﬂ (ns5es .

This Inventory was made in the presence of (Circle one) 1 @S ey the applicant

for this warrant andm the person from whose possession (or) from whose premises
the property was taken. 2,

¥
(name} must be applicant or person from whose, ..

and , acting in the absence of
(rame) (applicant or person from whose...}

I swear that this Inventory is a true and detailed account of all property taken by me on the warrant
and a copy of this inventory was deposited with the person or at the premises from which the property was
taken as a Receipt of the items taken.

Signature of taking Officer

Subscribed and swommn to and returmed before me thjs ?,& ’
Ce pt , 19 ﬁj B

o
dﬂw Clerk / etc. EX' 2

day of

—_—




Michael . Benza E

Sworn and subscribed before me this 17th day of December, 2004,
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,
Appellee, CASE No. 2001-087t

VS,

COmmon Pleas Case: 99-CR-192
NAWAZ AHMED,

Appellant.
THIS IS A CAPITAL CASE

AFFIDAVIT NO.1 OF NAWAZ AHMED IN SUPPORT OF
APPLICATION FOR REOPENING PURSUANT TO S.CT.PRAC.R.11(6)

STATE OF OHIO )
RICHLAND COUNTY,

1, Nawaz Ahmed, being first duly sworn as per law, do depose and
say as follows:
1. I am competent to testify and have personal knowledge of the facts

stated herein. I am incarcerated at MANCI since 2-2-2001 on deathrow.

2. This amended Application For reopening was taken away from me
alongwith other two boxes of legal papers by the MANCI staff impending
move of deathrow from MANCI to 0OSP,Youngstown,Ohio. I was not allowed
access to my legal papers as I was marked for the transfer to OSP.
These two boxes of legal papers have recently been provided to me and

I am able to obtain this Application and file it now.

3. The first Application filed by counsels was wrongly held to be

late when infact it was filed prematurely and before the Direct Appeal
had ended as interpreted by the Morgan v. Eads,supra Points 18—19.

bourt lacked Jurisdiction to rule upon Reopening before the Direcf‘review

had ended. I filed a timely Motion for Reconsideration om 9/2/04, and
1




was denied on 10/27/04. I filed a Motion For Supplimentary Briefing
as of Right in continuation of Direct Appeal on 4/14/2005 which was
denied on 05/03/2005 in which Court held:

"This cause is_pending before the Court as an Appeal from
the Court of Common Pleas for Belmont County..."

State v. Ahmed, 105 Ohio St.3d 1536( Ohio. May 3, 2005).

Wherefore, as per the holding of this Court, Appeal of Right had not
ended uptil May 3,2005 as per Ohio Law. The Application For reopening

starts after the Appeal of Right ends and is finished.Movgan,Supra.

4. Ahmed also filed a timely Petition For Writ of Certiorari as per

U.S. Supreme Court Rule 13.3 "allowing tolling of timé due to Reconside-
ration filed in the_Ohio Supreme Court) The review by Cert was filed

on 1/21/2005 which was denied on 6/13/2005. Appellant had right to seek
this "Direct review'" under Federal statutes 28 USC 1257 and 2101.
Wherefore, my Direct Appeal of Right had not finished or ended uptil

and on 6/13/2005.

5. The Ohio Supreme Court lacked subject-matter Jurisdiction and Patent
and unambiguous Jurisdiction on 03/02/2005 to Rule upon the prematurely
filed Application for Reopening on 12/21/2004. Inspite of the lack of
Jurisdiction, this court wrongly held that Application was late and

filed out-of~time allowed by S.Ct.Prac.Rule 11(6)(A). This hoiding or
application of "procedural default” was in direct conflict with recently
decided case Morgan v. Eads, 104 Chio St.3d 142 ( Ohio. November 22,2004)
which held at Point 18-19 that:

" Reopening begins after Direct review ( Appeal of Right) has
ended or finished".

Clearly, my Direct Appeal even under Ohio law had not ended or finished
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on 12/21/2004 when First Application For Reopening was filed, as evident
from "Reconsideration’ denied on 10/27/2004, See State v. Ahmed,103

Ohio St.3d 27{ Ohio October 27,2004) and State v. Ahmed, 105 Ohio St.3d
1536 (Ohio. May 3, 2005).

6. Court failed to remember what it had very recenfly said in the Morgan
V. Eads, supra in interpreting the App.Rule 26(B)(1), which was used

as a mirror to draft the S.Ct.Prac.Rule 11(6)(A), the timing requirement

: and all other provisions. Its caselaw had always been applicable Rule
11(6) cases in every respect. Application For reopening was due 90

days after the denial of Direct Appeal when the Morgan v. eads was deﬁided
on the 89th day of due date. The "New rule" was applicable to Ahmed,

even if by any stretch of logic it could be held that" Reconsideration

is Not Part of Direct Appeal' When tolling effect of Reconsideration

is Encoded at S.Ct.Prac.Rule 11{(2), and 11(4), and in the caselaw.

7. The denial of Application on 03/02/2005 was also "Contrary to the
Federal Law determined by the U.S. Supreme Court', about the "Reconsidera-
tion tolls the time of Judgment of the HighestState Court", Rule 13.3

and 28 USC 2101(c¢) and caselaw.

"Sup.Ct.Rule 13.3 provided that period for filing Petition

for writ of certiorari commences upon denial of party's
Petition for rehearing,... Certlorarl petition was timely
filed under 28 USC 2101(c) within 90 days of date - Judgment
was entered upon denial of rehearing."

Hibbs v. Winn (2004), 542 U.S5. 88, 124 S.Cct. 2276.
See also Fogg v. Carroll( 2006, DC Del.) 465 F.Supp.2d 336;

- 8. it appears that Ohic Supreme Court wrongly presumes that its entry

of Judgment denying Appeal becomes a "final Judgment" even when a Motion

for Reconsideration is pending before it or Appellant files a timely
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Petition for writ of Certiorari in the U.S. Supreme Court. Such a

holding is wrong both under Ohio and Federal Law which holds:

' In determining when Judgment became final after conviction
H

time within which to petition United sates Supreme Court for
writ of certiorari under Rule 13 or 13.3 was to be include,

since finality of Judgment was defined as that point at which
Courts mno long%gy%gavide remedy Direct review."

In re Pine (1977), 3rd Dist.) 66 Cal. App.3d 593, 136 Cal Rptr 718;

G, The Ohio Law about Reconsideration states that:

" Rule governing Reconsideration of Appellate Court's Decision
provides mechanism by which party may prevent miscarriage of
Justice that could arise when Appellate Court makes obwvious

error of law or fact or renders unsupportable decision under
the law."

State v. Owens (Chio App. 11 Dist., 07-01-1996), 112 Ohio App.3d 334!

It is obvious that "Reconsideration" is part of Direct Appeal of Right,

even under the Ohic Law.

10. From all of the above it is clear that Ohio Supreme Court lacked
Reopening

Jurisdiction to find that Application For Rezmmsidexatismn filed on

12/21/2004, only 55 days after the denial of Reconsideration was not

timely under S.Ct.Prac.Rule 11(6)(A) or it was "untimely filed".

See also State v. gumm, 103 Ohio St.3d 162, Justice PFEIFER J, concurring§

" I would suspend the 90-days time limit until a defendant
has released his allegedly deficient appellate counsel,

or until the defendant has hired additional counsel.”
The Motion For Reconsideration was filed by the Appellate Counsels
" on 9/3/04 and they were on the case until Court ruled on their Motion
on 10/27/2004. DR 2-110 requires Attorneys to RETURN FILES when their
'Representatiﬁﬁ has ended and they are no longer representing the c1ient.

Wherefore, Court can not even expect that Appellate counsels will return
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the files, records before their Reﬁresentation has ended. In many cases
same Appellate Attorneys would file a "Motion For Reconsideration"
and also the “Petitién for writ of Certiorari’ in the U.S. Sﬁpreme Court.
Wherfore, the Federal Law makes more sense in determining when the
"Direct review' has ended, and start the "Reopening Ciock” from that
date. It will remove all confusing interpretations of S.Ct.Prac.R.11(6)
and App.Rule 26(B) as to "timing of filing" Reopening.

it is hard to understand that "review by US Sup.Ct.' is not part

., of Direct review or Direct Appeal of Right? Why the Rule-making Staff

or Committe do not under~stand this simple fact? The Morgan v. Eads,
has pointed to the same direction by use of language";Reopening does not

begin until after defendant's Appeal of Right has ended". Id., at P18-19;

11. The "good cause" existed to file the Application For Reopening
even under the literal language of the Rule 11(6){A):

(a} Appellate counsels were still on the case as they filed

Motion for Reconsideration on 9/3/04, which Court Ruled on
10/27/04. Thus setting the clock for 90 days from 10-27-04.

(b) Motion For reconsideration is part of Direct Appeal and
tolls the effective daye of Entry of Judgment under Rule 11(4)

uptil 10/27/04.
The ORC 1.11 requires that '"remedial Laws' be liberally construed and
liberally applied to ensure "Justice'. The Rule 11(6) is a Remédial Law.
So court must have "hightesned tollerance” for counting 90 days or in

determining what constitutes ''good cause' for filing late. State v.Gumm.

The appointment of counsels can not serve as a determining factor
kegar s ~beecause Rule 11(6) as written do not create a sure right or any

specific date when the counsels would be appointed for filing Retpening.
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12, The honorable Court should vacate, recall, r-escind’ . order
of 03/02/2005 as it is wrong on every ground and is also factually
wrong as it failed to count the 90 days from the denial of Reconside-

ration under Morgan v. Eads, supra.

After vacating the order of 03/02/2005, Court should Rule upon
the same Application and this Application as it amends various Propo-

sitions of law and factual basis for those claims by correcting some.

'13. The "Good cause" also existed because being non-indigent, Applicant
had right to representation by counsel by use of huis funds, in addition
to VCCR right to counsel under VCCR Art.36(1),(2). because Courts had
restrained Appellant use of his own funds to timely employ counsels,

any delay in appointing counsels was direct result of Court's failure:to

appoint counsels when requested within two days of decision on Appeal.

The 21 days delay was not unreasonable when counsels were:

(a) Not notified of appointment for 24 days from Decision
on Direct Appeal.

(b) Motion For Reconsideration tolled time to file Reopening,

(c¢) Court did not provide its Appellate file until after the

appointment, thus a month later,

(d) The delay in appointment cause the scheduling conflicts
among deadlines in other cases.

{e) All the claims, errors, Propositions of Law presented were
new and had not been afforded " one appeal of right to hear

those claims on Appeal'.

(£) The 'genuine issues’ raised required excuse of defaut as
per Reopening Jurisprudence and Rule 11(6)(E).

"In the interest of Justice,defendant is not required to comply
with 90 days filing bar, when ‘'genuine issues' are raised."

City of Toledo v. Eissa, No. L-02-1008, 2002-0hio-5909, WL 31420599'
6 _



(g) Court has accepted filings by counsels when appointed

late, and provided counsels full 90 days after they were
notified of their appointments, in various Reopening Cases

cited as “good'Cause" in the original Application.
of appointment
In this case counsels were notified/on 9/24/04 and they

filed on 12/21/04, within the 90 days. _
(h) The purported delay was not caused by Ahmed.

14, PROPOSITION OF LAW NO. 2

Violatiuon of Constitutional and statutory Rights To Speedy Trial

i

15. The Belmont County Public defenders has submitted documents
about all Felony cases in which Mr. James Nicholson and/or
Eric Costine acted as Counsels from 7/09/1998 to 09/12/2005.
See Exhibits "A","B',"C","D',"E","F","G", 0", T, "I, K, LY.
to this Affidavit. This show that during these Six Years there
has been absolutely NO felony Jury trial. All cases were ultimately
decied due to various Pleas, resulting in "SENTENCING HEARINGY
All pled guilty, thus eliminating the need for any Jury Trial.
With such record, it is resocanble to conclude that Prosecutor
and Judges and Sheriff wanted to see the same result in the case
99~CR-192 filed on 10-07~99 against this Appellant(defendant).
That is the '"county strategy" to control costs and provide quick
resolution to the criminal felony cases. The County Public befender
had no scheduling conflicts due to any other Trail. He has never
ever before ordered or argued DNA results or case before the Jury. Infact,
only other capital case involving death penalty in which Mr. Hich-
olson representgd was also decided on guilty plea. Wherefor, Jury
trials are unheard-off and very rarity in Belmont County.

Ahmed insisted upon Jury trial. Due to this insistance, the entire
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County Criminal Justiuce system worked to force Ahmed to enter a Plea
- of guilty or not guilty by reason of insanity. Ahmed refuse,.
Prosecutor and trial Judge used Divorce case to deny Ahmed use of
his own funds so that Ahmed cannot employ private counsels from
the time of arrest, even when divorce cases abates due to death
of any party to divorce. The divorce judge haé no Jurisdiction
except to dismiss the divorce case by reason of death. See Sate

Ex rel Litty v. Leskovyansky, 77 Ohio St.3d 97(Chio 1996).

H

16. When defendant Ahmed came to know about such illegal order,not
served upon him, he write to trial Judge 8Sargus, by a letter as
to why she made any such order preventing him the use of his own

funds. See Document filed on

17. Rather than dismissing the case, Judge sargus transferred the
divorce case to Judge Solovan II, when both Judge lacked Patent and

unambiguous jurisdiction to transfer or make any other orders in the

divorce case 99-DR-40 after 9/11/99. The defendant again complaint
to the Trial Judge at the hearing on : about the denial of

use of his own funds to employ private counsels. Fkatﬁer than

res@onding pos~-tively, Judge asked Attorney Costine 'lets dismiss
that case® Costine had nothing to do with the dismissal when it only
needed a Court order vacating illegal non-Jurisdictional order of

9/13/99 and its service upon all banks, financial institutions.

18, Frial Judge asked Prosecutor to submit another order for restraining
the defendant from using the same funds already restrained via the
divorce case. Judge Sargus on 11/15/99 in the absence of defendant
asked public defender,” Is there any hearing scheduled to address

the freeing of assets of defendant’”. So Judge knew it what she had
done in the divorc~e case on 9/13/99 but pretending not to know it

Lo avoid creating record in the criminal case
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19, Another order prohibiting Ahmed from using his own funds was
made on 11/24/99 in the criminal case by Judge Sargus, éfter knowing
from Judge Solovan II that civil cases 99-CV-4537, 99-CV-403 no longer
prohibited Ahmed from using his own funds (11/1/99 Tr in 99-CV-403),
see 11/29/99 Tr 8; A non-indigent defendant is notrrequired by any
law to submit his "financial disclouser' in camera or otherwise. See
generally, ORC 120.01 et seq and ORC 120.15 and 120.05 specifically.
These tactics were to further delay the employment of private counsel

and to delay the trial.

20.  Prosecutor on 11/29/99 informed the court that "this defendnt
is not an indigeut; has available to him substantial assets...”

( 11/29/99 Tr. 7).

ORC 120.15(D) and 120.05 requires the Court to discharge the County
public defender upon learning of non-indigency. The Public defender
must withdrw from representation of a non-indigent because system

is for representation of indigents.

21, It is not for the Trial Judge to arrange or appoint Counsels for
a non-indigent.

" trial Judge has no legal duty under any Rule of Court, statte,
or Caselaw (ConsTIitUtion), 1t Ohio to appoint counsel for a
non-indigent". _

State ex rel. Wells v. kennessey, 37 Ohio St.2d 37;

""Common sense as well as the Law compells a conclusion that
Trial Judge has no Authority to order a party to retain
legal counsel."

When trial Judge had known all along from the time of arrest that

Ahmed had his own funds and was not an~indigent as evident from the

order of 9/13/99 made in abated divorce case 99-DR-40 (Ex. " ")

and from the arraignment hearing on 10/13/99 where Ahmed stated:
9



ARRAIGNMENT JUDGE: Mr. Ahmed have you attempted to contact
or retain private legal counsel in this case?

DEFENDANT: Yes, Your Homor. I talked to about three Attoreys.

ARRAIGNMENT JUDGE: All right. So you are in the process of
perhaps acquiring your own legal counsel.

DEFENDANT:__That is True.

There was no need to appeiint public defenders even for the arrignment

because Criminal Rule 10(C)(l) requires that arraignment be postponed
or continued to give time for retaining slected counsels.

Actually, transcript is cleaned out. Ahmed had also said that I have
my own funds to pay for the private counsels.

When trial Judge has neither a 'legal Duty" nor any "Authority"
to require a non-indigent to retain counsel. The appointment of Public
defenders was illegal, and Ahmed should not be held responsible for
actions or inaction to delay the trial,

" Court may not compell a party to submit to exercise of Judicial
power not possesed by that tribunal."

State ex rel. Talaba v. Moreland, 132 Ohio St. 71, 5 N.E.2d 159;

22. Moreover, why appoint public defenders when Law prohibits that

Public defenders should be appointed to represent non-indigent defendants.

See ORC 120.01 et seq, the entire Public defender system is created to
represent 'indigents' only. ORC 120.05(C) and 120.15(D) requires that

public defenders withdraw from representation of a non-indigent.

23. The monthly reports filed by the Coﬁnty Public defender James
Nicholson with the Belmoﬁt County Board of Commissioners and with
OH Public defender Commission under ORC 120.15(D) show that there
were no Felony Jury Trails held in Belmont County from July 1999
to December 2000. See EX.'M","n","o","p","q","R","s","T","0",
UTALRE I G AL ALY V U - S o UL T R
Wherfore, neither the Prosecutors were very busy for any feéson

to delay discovery or delay the DNA tests or delaying the Trial.
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Nor the Trial Judge had any scheduling conflicts due to other
Trials in the Common Pleas court that delay of Ahmed's Trial
was necessary. The only reason in the record extracted from the
Public defenrs' written and oral motions or comments for delaying
Trial of Ahmed are:
(a)_We are not his counsel as we were appointed provisionally.
(b) Private Counsel could be hired at any time.
{(c) The BCI DNA tests are not available even to State.

(Prosecutor confirmed that BCI has assured that tests will
be done and results available by december 7, 1999. See

Hearing of 11/22/99 Tr. 10).
(d) Public defender without seeing the DNA test results
decided to hold-on to defense doing its own retesting,

so that trial can be delayed (See his written Motion
filed on 12/30/99). However, orally on 12/6/99 and by Motion

in writing filed on 11/29/99 and on 11/30/99 Public defender
gave the reasons 'no discovery provided by Prosecution"
so Trial should be continued,.

(e) It was on 2/7/2000 past the 90 days required for Speedy
Trial that Court fed to Public defender to say that he needed
more time to prepare for the trial. The hearing of 2/7/2000
was held on the Complaint of defendant, that Court is granting
continuances without monitoring the work of Public defender.
It was written 'objection" to the'couﬁinuance granted without
any hearing on 12/30/99. The hearing scheduled was cancelled

by the Trial Judge sue sponte, perhaps to avoid another

objection from defendant against continuation of Trial,
After Judge had Promised at 12/6/99 hearing” we are going
to set your case for trial within the speedy trial time',

11




24, When Public defender had not even seen the DNA test results and

had not hired any investigator even when authorized on711/15/99, and
nothing from the Discovery was ever used by the defense at trial. No
defense witness was called to testify at the trial of guilt determi-
nation and defense never used any DNA evidence nor called any DNA expert
to testify on behalf of defeﬁse. It all show that Public defender

had no justifiable reason to seek continuation of the Trial on 12/28/99.

What reason the Public defender had to presume that State DNA tests were

wrong and defense needed its own tests results??

25. When it was obvious by reading the DNA tests done by the Sstate
that it lacked "Statistical Probability analysis for Asians", a competent
Attorneys would have moved to prohibit Sate from using its DNA test
results because:
The State of delaware evidence rules are same or similar to Chio
and uses federal standard under Daubert V. Merrell..., 61 U.S. 4805.
The delaware Supreme Court held in Nelson v. Delaware, 628 A.2d 69,
1993 Del.LEXIS 306 that:
" DNA matching evidence is inadmissible in the absence of a
Statistical interpretation of the signification of the match.

Accordingly, admission of only one of these components without
the other renders all of the DNA evidence inadmissible."

Public defender or other appointed Attorneys never filed any such

Motion in Lemine to exclude defective DNA test results, even when trial
Judge required them by an entry to raise any objections about DNA tests.
So seeking delay of trial based upon such flimsy and foclish reason
to spend § 18,000.000 of Defendant's personal funds for getting the
similarly deficient teét results which also did not have any statics
about the Asians could not be considered any wvalid trial strategy or

" tion for trial'. il s
prepara then admissibility of State tests results

12




could have been effectively challanged on 12/28/99 by a Motion in

Limine .or at an evidentiary hearing, without any defense tests.

25. The DHNA blood samples and control samples were collected from

the marital house by the Sate or BCI representatives alongwith the

the other evidence, without any search warrants. See Proposition of

Léw No.7. The Public defenders and other appointed Counsels both failed
to file "Motion To Supress All Evidence taken from The House", when
such Motion would have prevented Sate from introducing any DNA Test Results
because from a blood, ﬁo one can tell, whose blood it is even if the
had any exception to the warrant requirement. When there is none in
this case. So there can not be any plainView exception £o the Blood.
Failuer to do this duty of effective representation, it is established
that any representation provided by the Public defender was '"farce and

Sham".

26. Public ﬁefender never visited the house to even know the crime
scene, and never saw any evidence in the custody of Police, never
discussed the case with defendant, as he never met Defendant in person
during the seven months Public'defender was kept on the case. He never
dtermined that an investigator was needed as he never filed any witness
list on behalf of the defense even when asked by the Trial Judge.

There is absolutely nothing which Public defender did to "preparepare
for the trial™. Wherefore, his seeking continuations of Trial despite

the onjections of defendant were a 'farce and Sham representation,

as he was otherwise not to be representing a non-indigent.

The Ohio Supreme Court has held that:

" Tt follows that except where representation by sounsel is so
ineffective that it can be described as a '"Sham and a farce'
. an attorney may ordinarily waive his client's rights , =

SFaTe v. McBreen, 54 Ohio St.2d 315, 376 N.E
citing Tewnsend, (1975). 15 cal. 3d 774, 543 é
. : ?
13
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27. The Assistant Public defender Eric Costine had told the defendant

Ahmed that Costine do not want to be on the criminal case and does not

want to represwent Ahmed at all, and will withdraw soon. His soon took

six Months as he withdrew on the false pretext that he is a witness

on behalf of defense. When Public defener filed the motion for his

withdrawl without ever filing any witness list with Eric Costine listed
as a witness. Mr. Costine never testified at trial and could not tell

what fact he could testify to on behalf of defendant? Court was required
' to hold a hearing and question Costine to know if he could testify while
still representing Ahmed or to establish if his testimony is legal

without Ahmed waiving the attorney-client privillege. Public defender
never asked Ahmed, what testimony Eric Costine could give or asked Costine
what testimony he could give without the waiver of-attorney-client
privillege? The withdrawl of Eric Costine was also '"sham and Farc" just
as his appointment was "sham and farc".

So by making the Eric Costine withdraw, Public defender was'again
creating a false justification for delay in the trial. A trial he had
actually no experience to conduct as evident from the Years of Record
from the OPD and from Mr. Nicholson, that he does not believe in any
Trials but steer the defendants to plead guilty and accept the sentences.
The record of Belmont County speeks for itself. Prosecutor also has not
been able to confirm even a one case during the 1999-2005 in which
Mr. James Nicholson and/or Erci Costine representedrany defendant in a
Felony Jurry trial. See EX.' EE".

28. The representation provided by Nicholson and Costine was ineffective
and prejﬁdiced the defendant, as most of his new immigrant witnesses
became unavailable due to change of jobs, homes, cities, states, countries
and could not be reached at the time of trial. The U.S. Sensus data publi-
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shed in 2007 and before concludes that "New immigrants' are the mggt
mobile segment of the.US Population. Public defenders failed to take
any step to discover the defense witnesses, investigate the case and
arrange depositions or establsih any contacts for defending Ahmed by
visiting any place of employment where Ahmed worked or any Mosqué or
community center where Ahmed attended any religious or social events.
The Public defender never even asked if any of the relatives Ahmed had

who could be possible mitigation witnesses and where they lived?

Public defender never contacted the Pakistani Embassy or filed any Motion

that Ahmed be advised his rights under VCCR Article 36(1) as he and

Eric Costine from divorce proceedings knew that Ahmed was a Pakistani
citizen. Similarly, other appointed counsels aléo never contacted The
Pakistan Embassy or advised Ahmed his rights under Vienna conventi&n.

These attorneys even do not know what Vienna Convention is about?

29. PROPOSITION OF LAW NO.6

Attorney Moony of OPD informed Ahmed that he has confirned from

the security Department of MCIWorldCom/UUNetworks that there never

any ''ID Badge Usages' report generated. No such report was given to
anyone including the Prosecutor and Police. Ass such Terry falsely

testified about any such report from which she could know when any

perticular ID Badge was used by Ahmed. the fact that she could not tell

about the time of usages of other two ID Badges also prove that ''usages

reports are not regularly generated and routine bussiness record

made in the course of bussiness activity” at the MCIWorldCom. So her
about any usages report

testimony/fails on many accounts even to qualify as "Bussiness record".

Evid.Rule 803(6). Terry also participated in directly in planting the

Spreadsheet or list of ID Badges or Loaner passes as it is refered to in
the record. The pdrported list has dates ., 9/13, 9/16, 9/16/99 written

15




on it in the handwriting of Terry as per her testimony at trial.

The retun filed in the Court by detective Bart Giesy listing items
taken from the Office of Nawaz Ahmed on 9/28/99 includes-this purported
list of passes or loaner passes or ID Badges, and the return is sworn
by Detective Giesy..Ahmed was: arrested on 9/11/99 and was not in his
office at MANCIWorldCom after 9/11/99. The planting of evidence by Terry
violated due process rights of Ahmed, denied fair trial and reliable
sentencing. The purported'ID Badge Lists or any purported report of
usages of ID Badge which is not discovered and not made during the
daily or regularly kept in the course of regularly conducted bussiness
activity under regular practice. He testimony lacked any indica of
trustworthiness, as Terry could not testify to the 'circumstances of
preparation or generation of ID usages report’, or who prepared it and

why she did not have it with her to show.

30. PROPOSITION OF LAW NO.11

The defense counsels were told by Attorney carpino who actually
talked to the Police and Prosecutor's office and knew what evidence could
be presented by the Prosecution as Carpino had also read the whole
discovery that his watching of the Trial Testimony establishes that
Prosecution has failed to prove the aggrevated murders as charged.

In a zeal to obtain conviction Prosector has claimed honor killing
which.by its nature involve that "provocation occured due to infielity"
and "enraged” the relative, who's honor was dishonored. This perticular
crime always entail "rage and provocation” by the acts of the women.
Carpino advised counsels to argue that Prosecutor have instead presented
evidence of voluntary manslaughter not charged in the indictment and

advise the Jury about the elements of voluntary manslaughter.




came to the ¥ sh& holding cell as the defendant was not in the Codrt—
room and told Ahmed:

"They say that leuntary manslaughter is not the lesser included

offense to aggrevated murders and Murder is the lesser included
offense, so Jury instructions will include murder as lesser

included offense'.

As such defense attorneys themselves failed to ensure that correct law
was being used and applied and then insist that correct jury instruction
be given. Trial Judge had independant Duty to imstrucvt the Jury on the
voluntary manslaughter, especially when Prosecution witnesses testified:

Divorce was contested and situation kept escalating.

it was hoistile divorce. She was adament about having
full custody of the childern. One of the accusation was

she had an affair. A birthday party was arranged for the
younger son but Lubaina refused to bring the childern at
6 PM (which was routine before that day . as per notes in

day planner of Ahmed discovered and as per the Tapes discovered).
Divorce is the most stressful event.

Both husband and wife were on Major depression and extreme
stress medications. during the pendency of divorce.

A phone call in the evening at work involving an argument
occured allegedly between the husband and wife.

Ahmed was injured at right thumb and a sctratch on fore-arm
and swollen hands (Carpino would explain to the Jury that
it could have been result of attack by many people).

There was only one key to the house and that key was with
the wife. So door was opened by her or was left open or

unlocked ( Tapes contain Lubaina telling the elder son that
daddy will bring "o home and you will remain at home when
we both go to the court; There was a letter to her also Ahmed

sayiﬁg I will leave the childern at home when coming from.
on 4th of July weekend and notes of day planner with dates Show

the childern wefeleft at the huse by Ahmed, discovered).
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BCCI DMNA experts and investigators testified that Ahmed's blood was
found in the kitchen area, towards the right-hand-side of the entry

into the kitchen from ouitside, and injured thumb was also on rigt-hand,

as per P/0 Nanni. Prosecutor observed that defendant was right-handed.

Coronor testified and wrote on the death certificates that there was

a marital disputes,,leading to deaths of four people.The Hospital Nurses
testified to the argumentative call between the husband and wife, late

in the work day. Prosecutor remarked that this call mas the basis of
decision of the defendant to kill as many family members as possible.

The defendant's blood in the kitchen, and swollen hands and scratch on
fore-arm(could be dfensive woonds as per carpino's counter to Prosecutor's
theory; thus arguing that Prosecutor has infact claimed Voluntary Mansl-
aughter without saying it). As per Coronor the marital dispute led

the people into the basement, where deaths occured within few hours of

phone call.

While Ahmed has never testified or claimed any thing. The various
Attorneys representing Ahmed have remarked that instruction on Vountary
Manslaughter were essential in light of the evidence and Prosecutor's
theory of honor killings, which by their nature are due to extreme pro-
cation, rage and with an element of infidelity. See State v. Shane,

63 05.3d 630 and 19 Ohio Northern Law Review 977 (1993)," Confessions
of infidelity as reasonable provocation for Voluntary Manslaughter"
The Appellate counsels could not understand, what constitute basis for
honor killings as they foolishly cited Intermet URLs in the Brief, but
utterly failed to read what Prosecutor and sate witnesses had said to
claim a Voluntary Manslaughter without saying it{ Carpino's remarks

after reading the Appellate Briefs)and Prosecutor's arguments ).

Prosecutor claimed "her family members came to her aid"” Tr.7793; So he
killed her and any representative of the family that he could get his
hand on''. So Prosecutor himself appear to invoke ORC 2111.08 "Parents
are natural guardiansg of their childern and charged to protect, care,
fight far their childern without respect to the age of childexn".

Prosecutor's purported time-line also points to that he failed to prove
Aggravated Murders but struggled to hide elements of Voluntary manslaughter

( Attorneya Carpino and other attorneys analysis of closing by Stéte)
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See also Robertson v. hanks (1998, CA7 Ind) 140 F.3d 707 and
Lattimore w. Dubios {(2001,DC Mass) 152 F.Supp.2d 67;

", .. Failuer ofState Trial Judge to instruct Jury on lesser

included offense... may be considered by Federal court in
context of habeas corpus proceeding to determine whether
denial of instruction rises to level of Constituticnal eveov
violation."

Mann v. Gray (1985, ND Ohio) 622 F.Supp 1225;

Appellant was prejudiced by trial counsel's failuers to understand Law

and argue the available evidence already presented by the Prosecution

about Voluntary Manslaughter. Appellant was also prejudiced by counsel's

failuer to pursue lesser included offense claim on appeal. Both counsels

were ineffectivew

The telephone conversation could be provoking, as Prosecutor
himself commented that defendant made a decision just after the call.
So Prosedcutor infact argued in various ways (a) Honmor killing' and
(b) Phone call being sufficiently provoking, that voluntary manslghter

occured.( see Prosecutor's closing and opening remarks).

The Ohio Supreme Court has held that:

" Where, in a prosecution for aggravated murder, the defendant
elicits some evidence of the mitigating circumstances of extreme
emotional stress (pre 1982 version of ORC 2903.03), the question
of his having committed the lesser included offense of voluntary

manslaughter must be submitted to the Jury under proper instruc-
tion from the court.”™

State v. Muscatello, 55 0S.2d 201 (1978).

" the refusal of a trial court to charge upon such a required
lesser included offense is error prejudicial to the rights
of the defendant." :

' State v. Jones, 47 OApp.2d 8 (1975).

"rhe confession of infidality are reasonable provocation
for voluntary manslaughter.”

State v. Shane, 63 08.3d 630 (Ohio 1992).
Here the Prosecutor claimed and elicited all elements of voluntérv

manslaughter and defendant need not present any evidence to prove it.
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" Where defendant was convicted under former statute found by
U.S. Supreme Court to violate capital murder defendant's
due process rights because it precluded Jury from finding
defendant guilty of lesser-included non-Capital offense, and
where evidence warranted instruction to Jury on lesser-
included non-capital offense; Habeas relief was Warranted."

Wiggerfall v. Jomes (1990, CA 11 Ala), 918 F.2d 1544

Y. .. ommission of instruction regarding particular offense may

effectively result in Directed Verdict, thereby implicating

Sixth and Fourteenth amendments rights.V.. "or the ommission

was inconsistent with standards of fair Procedure.”
Armstead v. Frank (2004, CA7 Wis), 383 F.3d 630;

. 31. ' PROPOSITION OF LAW NO.12

The signed statements of Police Officer Nanni as attached at EX."
“FF” clearly show that he fasely testified at the trial about two state-
ments allegedly attributed to defendant because signed written state-
ment do not contain any of these statements, and none of the statement
is discovered as required by law. P.0.Nanni may have been serving the
urgings of the Belmont County Sheriff or investigator or of the Prosecu-
tor in adding these alleged statements, but his own written signed state-
ments should control. The prevailing law is that when an arrestin officer
testifies contrary to his signed statement at trial, it is an automatic

reversal. P.Q.Nanni testified that:

1."Ahmed upon foreceful questioning prior to Miranda advisement
said that he came from Ohio, and when further urged, wherein
Ohio, he said, from St.Clairsville."

2. Ahmed asked for Attorney.

At trial Nanni testified that after this the Mirinda warnings were given

by him and questioning stopped. His signed statement also contradktthis
that'"questioning stopped’”. There were over 10 other people standing within
few feets inside the PIA office where arrest occured. They would have

different recollections but no one have gone to ask them in 8 years.
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Ahmed strongly protested when he heard thié false testimony. Attorney
Olivitto went to Nanni and questioned him further about his own signed
statements and Nanni disowned his own signed statement. Olivitto said
to the Trial Judge ‘'weshould settle this outside the jury”. The trial
Judge smiled and kept quite. The transcript is cleaned out as it omly
say that Hershy cross-examined Nanni. However, cassette Tapes of the
Court Reporter may have recorded on them the ecross-emainination by
Olivitto and a TV camera was recording entire trial. Those resouces
. has not been asked by the Appellate counsels or Postconviction Consels
to establish truth of this wvery prejuducial matter.

Even then the signed statements of arresting officer is enogghto

establish the truth in this matter.

32. PROPOSITION OF LAW No.13

The Voire Dire Tramscript pages attached as Ex.” GG ' (Tr.245-263)
show that Prosecutor" death qualified the Jury! He asked specific question
from every Juror if they agree with death penalty and removed all those
who he thought may be little reluctant at first but willing to follow
the instructions, law and evidence. See transcript of Voire Dire,
about the 12 who actually sat as Jurors. However, Prosecutor also removed
all potential jurors who showed any reluctance but were willing to follow
the instructions, law and evidence. The Rosmary Busack was challanged
for cause twice by Prosecutor and Judge denied those challanges. Then
Prosecutor removed her by use of Peremptory challange, thus making the
- Jury unrepresentative of community, and biased toward death.

An objection was made but denied. See Tr 482.

" Improper exclusion of even one venireperson based on Juror's’
objection to death penalty is sufficient basis for granting
Habeas relief." _

Darden v. Wainwright ¢ 1984, CA 11 Fla) 725 F.2d 694
| 21




‘'Indivisual sentenced to death is entitled to habeas relief
on ground that he was tried before jury from which all persons
who refused to consider death penalty had been excluded.”

Woodard v. Sargent (1985 CA8 Ark) 753 F.2d 694;

Y Habeas relief was warranted for State Court's exclusion from

Capital muder trial of venire person who was uncertain about

his views on death penalty, since his discomfort with death penalty
did not appear to prevent or substantially impair performance of
his duties as Juror in accordance with his instructions and his
oath; Venire person informed counsel and Judge on several occasions
that he could very possibly feel death penalty would be appropriate

in certain factual scenarios. He told Judge he would follow as
instructed, and he never stated that his views would prevent him

from serving as impartial Juror.”
Gall v. Oarker (2000,CA&6 KY) 231 F.3d 265, 2000 FED App.379p.

See also Szhon v. Lehman (2001,CA3 Pa) 273 F.3d 299 saying that,”

"sractice of excusing Jurors reluctant to impose death was unreasonable
application of clearly established U.S. Supreme Court precedence."

See also Keeten v. Garrison (1984,WD NC) 578 F.Supp 1164; Brown v. Rice,
(1988, WD NC) 693 F.Supp 381

33. PROPOSITION OF LAW No.l4

The two uniform officers of Belmont County Sheriff department

sat immidiately behind this Appellant during his Trial, seperated

by small wooden poles marking the division between Court and the

visitor area. One one them was deputy Alar. Both guarded Ahmed

on all days during the trial while comming into and going out of

the Court onm all occasions as well.
Another Uniform deputy Bart Giest sat few feets to the right of defendant-~
Appellant at the Prosecutor's table, joined with Juror box. Two more
Uniform deputues stood close to the front wall between the Jury and the
witness stand. Outside the court-room very heavy guard was posted dressed
in fully armed special duty taskforce. The parking lot of Jail was closed
to Public and even for Jurors. The Jurors were instructed to park a
mile away at the Eastern Ohio St;Ee University campus and were'ﬁrought to

'Jail-Court—room in Sheriff's Vars and taken back to their parked cars in
22



Sherrif's vans for Lunch and back at the conclusion of the Trial Day.
For first three days Court-room was closed to the Public and no Pblic
public was allowed in the court-room. The trial was relayed via TV

link to a room at the Ney Center at University Campus.

The defense counsels and investigator were issued special Identity
badges with ﬁriting "defense Attorney' etc.etc for all times to wear
inside and outside the Court~-room. The link Road from University campus
to Jail was blocked with long heavy concrete barriers, with a nafrow

one vehicle opening for the "'approved vehicles',

All of these ''security arrangements' were implemented by Sheriff
and without any court-hearing or any approval from the Trial Judge
"on the Record'. Judge herself announced in the Court that Trial procee-
dings will be relayed to University Cémpus wherrarrangements are made
for the public to sit and watch if the like. however, transcript to the
surprise of defendant is either cleaned-out or reporter was instructed

not to record such remarks and announcements of the Court.

The defendant mad ean Objection to the "seating arrangment" right
infront off the two Uniform guards wearing weapons. The trial Judge
rather than address the concern, avoided it by “praising table on which
defendant sat” and no more.

The U.S. Supreme Court in Holbrdok v. Flynn, 475 U.5.560 held that
such practices are so inherently prejudicial that they must be justified
by an "essential state" policy or interest. See also Williams V. Taylor,
529 U.8. 362 and Williams, at 505 ,96 $.Ct.1691. Ppb653-654.

Every one including Sheriff, Judge knew that Defendant has no relatives
in the USA and no friend came to visit defendant during the 17 m&&hs

pre-trial period. No relative or Friend of defendant contacted Sherrif
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for attending court proceedings any where. Wherefore, heavy arrangements
of security served no purpose other than to Prejudice the Jurors and

remove any presumption of innicence if it existed.

Defendant-Appellant was brought to attend criminal case hearings
in hand-cuffs, shakles, chains and Jail uniform during thé 17 months
pre~trial delay, alongwith at all civil cases hearings in 7 civil cases.
Media was allowed to take pictures and such pictures of defendant were
posted on the Internet and published in local Newspapers and shown on

TV frequently.

The only time any record was made was during the crime scene visit
by defendant. The objection to Trial Judge fell on deffears who said

"7 will leave such matters to the Sheriff".

One wonder, why Sherrif and Prosecutor whe ~ were both elected
unopposed in the 2000 election were defeated by Voters at the hand of
relatively young and unknown oponents in 2004 elections? Even when
whole Ohio Supreme Court praised the Prosecutor in July 2004 at the
Oral arguments. Even then such praises did not work for the Proseutor
who considered himself 'invincible' and was always elected unopposed
before 2004. May be Voters saw which Court did not see in the case
records. Voters never see any trial because this was the only captal
case which went to Trial in the history of Belmont County. Public defender
ensures that all detainees plead guilty and he file 'sentencing hearings”

as trials in his monthly reports to OPD and County Commissioners.

F-rom 1999 to 2005 Public defender has not been able to provide even a
single case in which a felont Jury trial was held, when asked for Public

Records. When asked by this defendant, why he refuses to visit him at

the county jail. Public defender said,” I have mever visited any detainee

at jail and I intend to keep that record'.He never came.
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Affidavit of Nawaz Ahmed Cont'd.

Affiant: Sayth No Further. fz; E ‘

NAWAZ AHMED
878 Coitsville-Hubbard Road,

Youngstown, Ohio 44505.

| i ‘_t,l.t —
Sworn to and Subscribed in my presence on this h' day of Yoo iy

2008 by the said Nawaz Ahmed.

NOTARY PUBLIC
‘:) (:{-.' {:‘I‘ Nf_, '\_L;";\ K_
Cpfagen  Dadeny Pl Ret e
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Cases

12/1172007
Casetype: C
Open:  07/09/19
98
Close: 11/01/19
98
Casenum: 08-CR-191
Last: ~ GASTON
First: JAMESR.
Ssn:  RNDREED
Clientid:
| Charge:  RAPE (2907.02)-2 CTS.
Attorney:  NICHELSON, JAMES L.
Prosecutor:  FLANAGAN
Judge:  SOLOVAN
Hearing:  SENTENCING
Courtroom: COMMON PLEAS COURT
Courtdate: 10/26/19
98
Courttime:  09:00 AM
Motion:
Research:
Dispo:  Trial-Guilty/Le
Stgeclsd:
Invest:
Finance:
Objection:
Affcode:
Injail:
Dismiss:
Source:

—~
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Cases

1201172007
Casetype: C
Open:  07/09/19
98
Close:  03/01/19
99
Casenum:  98-CR-096
Last:  HARRIS
First: RONALD
ssn: RS
Clientid:
‘ Charge: HARASSMENT BY INMATE (2921.38)
Attorney:  NICHELSON, JAMES L.
Prosecutor: YONAK
) Judge: SARGUS
Hearing: SENTENCING
Courtroom: COMMON PLEAS COURT
Courtdate:  03/01/19
99
Courttime: 08:20 AM
Motion:
Research:
Dispo: Trial-Gui-ty/Al
Stgeclsd:
Invest:
Finance:
Objection:
Affcode:
Injail:
Dismiss:
Source:

[N P

Ex B”



‘Cases

12/1172007
Casetype: C
Open: 12/10/19
98
Close:  03/29/19
99
Casenvm:  98-CR-177
Last:  LINDE
First: RICK A.
Ssn: SN
Clientid: '
{ Charge:  ASSAULT (2903.13)
Attorney:  COSTINE, ERIC
Prosecutor:  FLANAGAN
Judge:  SOLOVAN
Hearing:  SENTENCING
Coﬁrtroom: COMMON PLEAS COURT
Courtdate:  03/29/19
99
Courttime;  09:00 AM
Mofion:
Research:
Dispo:  Trial-Guiity/Al
Stgeclsd:
Invest:
Finance:
Objection:
Affcode:
Injail:
Dismiss:
Source:

[ AP P

EX

C
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Cases

12/1172007
Casetype: C
Open:  02/11/19
99
Close:  03/29/19
99
Casenum:  99-CR-008
Last: LINDE
First: RICK A.
ssn: R
Clientid: )
, Charge:  ASSAULT (2903.13)
Afttorney: COSTINE, ERIC
Prosecutor:  FLANAGAN
Judge: SOLOVAN
Hearing:  SENTENCING
Courtroom;:  COMMON PLEAS COURT
Courtdate:  03/29/19
99
Courttime: 09:00 AM
Motion:
Research:
bispo:  Trial-Guilty/Al
Stgeclsd:
Invest;
Finance:
Objection:
Affcode:
Injail:
Dismiss:
Source:

Cuarmurnwire

Ex D"



Cases

12/11/2007
Casetype: C
Open:  03/1119
99
Close:  06/07/19
99
Casenum: 59-CR-031
Last: RUNNER
First: ROGER A.
sso: (RIS
Clientid:
,_ Charge:  DUI(4511.19)
Attorney:  NICHELSON, JAMES L.
Prosecutor:  FLANAGAN
Judge: SARGUS
Hearing:  SENTENCING
Courtroom: COMMON PLEAS COURT
Courtdate: 06/07/19
99
Courttime:  08:20 AM
Motion:
Research:
Dispo:  Trial-Guilty/Al
Stgecelsd:
Invest:
Finance:
Objection:
Affecode:
Injail:
Dismiss:
Source:

Qaovronrnvlrs

EX.
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Cases

1271172007
Casetype: C
~ Open: 0713720
00
Close: 01/01/20
01
Casenum:  00-CR-128
Last: ECKLES
First:  RODNEY A.
Ssn; -
Clientid:
Charge:  FEL. ASSAULT (2903.11)
Attorney:  NICHELSON, JAMES L.
Prosecutor:  FLANAGAN
Judge:  SOLOVAN
Hearing:  SENTENCING
Courtrecom: ~ COMMON PLEAS COURT
Courtdate: 10/27/20
00
Courttime:  03:30 AM
Motion:
Research;
Dispo:  ‘Frial-Guilty/Al
Stgeclsd:
Invest:
Finance;
Objection:
Affcode:
Injail:
Dismiss:
Source:
Swwarl-




Cases

1271122007
Casetype; C
Open: (3/15/20
01
Close:  02/26/20
02
Casenum:  00-CR-044
Last: HOWARD
First; ROBERTE.
Ssn:  (ERANENER
Clientid:
. Charge: TRAFFICKING IN DRUGS (2925.03)
Attorney:  COSTINE, ERIC
Prosecutor:  FLANAGAN
Judge: SARGUS
Hearing:  SENTENCING
Courtreom:  COMMON PLEAS COURT
Courtdate;  01/22/20
02
Courttime:  09:00 AM
Motion:
Research:
Dispo:  Trial-Guilty/Le
Stgecisd:
Invest:
Finance:
Objection:
Affcode:
Injail;
Dismiss:
Source: -
I

Ex.g”



Cases

12/11/2007
Casetype: C
Open: 04/11/20
02
Close: 10/16/20
02
Casenum:  02-CR-057
Last: BURTON
First: HENRY R.
Ssn: (KIS
Clientid:
 Charge:  TRAFFICKING IN DRUGS (2925.03)
Attorney:  NICHELSON, JAMES L.
Prosecutor:  FRY
Judge:  SOLOVAN
Hearing:  SENTENCING
Courtroom:  COMMON PLEAS COURT
Courtdate:  10/16/20
02
Courttime: 0t :QO PM
Motion:
Research:
Dispo:  Trial-Guilty/Le
Stgeclsd:
Invest:
Finance:
Objection:
Affcode:
Injail;
Dismiss:
Source:
Swwork:



Cases

- 12/1172007
Casetype: C
Open;  04/12/20
01
Close:  (08/24/20
0t
Casenum: 01-CR-056
Last: PATRONE
First: BILLIE JO
Ssn: RIS
Clientid: _
. Charge:  TRAFFICKING IN DRUGS (2925.03)
Attorney:  COSTINE, ERIC '
Prosecutor:  FLANAGAN
Judge:  SOLOVAN
Hearing:  SENTENCING
Courtroom:  COMMON PLEAS COURT
Courtdate:  08/24/20 -
01
Courttime:  08:30 AM
Motion:
Research:
Dispo:  Trial-Guilty/Al
Stgecisd: .
Invest:
Finance:
Objection:
Affcode:
Injail:
Dismiss:
Source:
Swwanrlk-



Cases

12/11/2007
Casetype: C
Open:  01/20/20
03
Close: 12/01/20
05
Casenum:  04-CR-329
Last: NOTTINGHAM
First:  GREGORY 5.
Ssn: TR,
Clientid:
, Charge:  FAIL/COMPLY W/POLICE (2921.331)
Attorney:  NICHELSON, JAMES L.,
Prosecutor:  FRY
Judge:  SARGUS
Hearing:  SENTENCING
Courtroom: ~ COMMON PLEAS COURT
Courtdate: 11/21/20
05
Courttime:  09:00 AM
Motion:
Research:
Dispo:  Trial-Guilty/Al
Stgeclsd:
Invest:
Finanece:
Objection:
Affcode:
Injail:
Dismiss:
Source:

Swwanrlk:

=X T



Cases

12/11/2007
Casetype: C
Open:  04/14/20
05
Close:  08/01/20
05
Casenum:  05-CR-096
Last:  GREINER
First: ANTHONY R.
Ssn: oINS
Clientid:

Charge:  DRUG TRAFFICKING (2925.03)
Attorney:  NICHELSON, JAMES L.

Prosecutor:
Judge:
Hearing:
Coartroom:

Courtdate:

Courttime:

Motion:
Research:
Dispo:
Stgeclsd:
Invest:
Finance:
Objection:
Affcode:;
Injail:
Dismiss:
Source:

Swwork:

FRY
SARGUS
SENTENCING

COMMON PLEAS COURT

08/01/20
05

09:00 AM

Trial-Guilty/Al



Cases

12/11/2007
Casetype: C
Open:  04/14/20
05
Close:  09/12/20
05
Casenum:  03-CR-101
Last:  SIMMONS
First: LISA R,
Ssm:
Clientid:
Charge:  DRUG POSSESSION (2925.11)
iAttorne-y: NICHELSON, JAMES L.,
Prosecutor:  FRY
Judge:  SARGUS
Hearing:  SENTENCING
Courtroom:  COMMON PLEAS COURT
Courtdate:  09/12/20
03
Courttime:  09:00 AM
Motion:
Resecarch:
Dispo:  Trial-Guilty/Al
Stgecisd:
Invest:
Finance:
Objection:
Affcode:
Injail:
Dismiss:
Sotirce:
Swwork:




OHIO PUBLIC DEFENDER COMMISSION

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

12/16/2007
July 1999
EXPENSE INFORMATION
Salaries: $7,983.76
Fringes: $0.00
Supplies: $0.00
Equipment: $0.00
Contract Services: $431.87
Rentals: $350.00
Contract Repairs: $0.00

Travel: $0.00

CASELOAD INFORMATION

Trials:

Pleas:

Dismissals:

Other Dispositions:
Total:

Pending:

Delinquency, Unrnliness:
Custody, Dependency, Neglect;
Parentage:

Non-Support Contempt:

Other:

Total:
Pending:

Appeals;
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Heanings:
Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

20
77

Juvenile

371

5450.33
$1,989.58
$0.00
$0.00
$0.00
$11,205.54

35,154.55 (46.00%)

_ Misdemeanors

0

44

28

78

226
Domestic Relations
N/A

N/A

0

3

14

17

0

~ Pending

oo oo

o Mﬂf
]

o




12/10/2007

OHIO PUBLIC DEFENDER COMMISSION

Page 32

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

Augnst 1899

EXPENSE INFORMATION

Salaries: $7,983.76
Fringes: $0.00
Supplies: $287.00
Equipment: $0.00
Contract Services: $1,143.61
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contempt:

Other:

Total:
Pending:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscelianeous;

Total Closed Cases:

Tota} Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Funds:
Taotal Expenses:

Reimbursement:

Felonies
0

13

3

21
88

_ Juvenile

_ Closed

—_
L..Jn—-O'\pLh:—u;

140
395

$450.33
$4,565.97
$0.00
$0.00
$0.00
$14,780.67
$6,799.11 (46.00%)
Misdemeanors
0
38
16
.9
63
232
Domestic Relations
N/A
N/A
0
3
_ 15,
18
0
___Pending
0
0
0
0
0
0

Exl [\S?'




12/10/2007

OHIO PUBLIC DEFENDER COMMISSION

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

September 1999

EXPENSE INFORMATION

Salaries: $7,9831.76
Fringes: $3,245.36
Supplies: $294.17
Equipment: $0.00
Contract Services: $408.26
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contempt:

Other:

Total:
Pending:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:
Preliminary Hearings:
Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

Page 33
$450.33
$1,306.06
$0.00
$0.00
$0.00
$14,037.94
$6,457.45  (46.00%)
_Misdemeanors
2
33
27
3
65
245
Domestic Relations
N/A
N/A
0
0
— 14
14
0
__ Pending
0
0
0
0
0
0

Ex e




12/10/2007 OHIO PUBLIC DEFENDER COMMISSION

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

October 1999
EXPENSE INFORMATION

Salaries: $12,290.64

Fringes: $0.00

Supplies: $75.65

Equipment: $0.00

Contract Services: $711.97

Rentals: $350.00

Coniract Repairs: $0.00

Travel: $0.00
CASELOAD INFORMATION

Trials:

Pleas:

Dismissals:

Other Dispositions:

Total:

Pending:

Delinguency, Unruliness:
Custody, Dependency, Neglect:
Parentage:.

Non-Support Contempt:

Other:

Total:
Pending:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Fands:
Total Expenses:

Reimbursement:

Felonies

162
410

$450.33
$4,855.70
$0.00
$0.00
$0.00
$18,734.29

$9,179.80 (49.00%)

_ Misdemeanors
3
33
29
10

75
251

Domestic Relations
N/A
N/A
0
1
24

25
0

_ Pending

co oo oo

g&s

Page 34

TtPV




12/10/2007 OHIO PUBLIC DEFENDER COMMISSION - Page 35
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont through Belmont -

November 1999

EXPENSE INFORMATION
Salaries: $8.403.76 CostAllocation: $450.33
Fringes: §0.00 Other: $1,256.00
Supplies: $0.00 Transcripts: $0.00
Equipment: $0.00 Federal Funds: $0.00
Contract Services: $315.61 : Other Funds: $0.00
Rentals: $350.00 Total Expenses: $10,775.70
Contract Repairs: $0.00
Travel: $0.00 Reimbursement: $5,387.85 ° (50.00%)
CASELOAD INFORMATION
Felonies _ Misdemeanors
Trials: 0] 3
Pleas: 12 36
Dismissals: 3 24
Other Dispositions: 7 2 . 5
Total; 17 68
Pending: 65 254
Juvenile Domestic Relations
Delinquency, Unruliness: 12 N/A
Custody, Dependency, Neglect: 4 N/A
Parentage: 0 0
Non-Support Contempt: i 12
Other: o 3 0
Total: 20 12
Pending: G2 0
Closed _ Pending
Appeals: 0 0
Post-Conviction Motions: 6 0
Parole Revocations: 3 0
Habeas Corpus: 0 0
Extraditions: 0 0
Miscellaneous: 0 0
Total Closed Cases: ' 126
Total Pending Cases: 411
Preliminary Hearings: 3
Not Indigent or Arraignment Only: 0




12/10/2007 OHIO PUBLIC DEFENDER COMMISSION
Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

December 1999

EXPENSE INFORMATION
Salaries: $8,403.76
Fringes: $3,786.26
Supplies: $440.35
Equipment: $0.00
Coniract Services: $329.56
Rentals: $350.00
Contract Repairs: $0.00
Travel: $86.80

CASELOAD INFORMATION

Trials:

Pleas:

Dismissals:

(Other Dispositions:

Total:
Pending:

Delinguency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contermpt:

Other:

Total:
Pending:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

_ Felomies
0
6
14
8

28
80

_Juvenile

20

_ Closed

[ T - oo B o R = R

170
393
21

Page 36
$450.33
$4,474.88
$0.00
$0.00
$0.00
$18,321.94
$9,160.97  (50.00%)
_Misdemeanors _
3
37
33
. 6
79
232
Domestic Relations
N/A
N/A
0
2
R 3
17
0
_ Pending
0
¢
0
0
0
0

xR




12/10/2007

OHIO PUBLIC DEFENDER COMMISSION

Page 37

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

January 2660

EXPENSE INFORMATION

Salaries: $8,739.90
Fringes: $0.00
Supplies: $184.50
Equipment: $0.00
Contract Services: $320.76
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinguency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contempt:

Other: -

Total:
Pending:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

_ Felonies

140
412
16

$661.25
$1,038.00
$0.00
$0.00
$0.00
$11,294 .41
$5,647.21 (50.00%)
Misdemeanors
3
39
17
63
244
Domestic Relations
N/A
N/A
0
1
-
10
0
_Pending
0
0
0
0
0
0



12/10/2007

OHIO PUBLIC DEFENDER COMMISSION

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

February 2000

EXPENSE INFORMATION
Salaries: $8,739.90
Fringes: $0.00
Supplies: $171.58
Equipment: $0.00
Contract Services: $1,179.83
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION

Trials:

Pleas:

Dismissals:

Other Drispositions:
Total:

Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Conternpt:

Other:

Total:
Pending;

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Amraignment Only:

CostAllocation:
Other:
Transcripts:
_Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

Felonies

105

__Juvenile

148
444
10

Page 38
$661.25
$4,301.07
$0.00
$0.00
$0.00
$15,403.63
$7,701.82 (50.00%)
_Misdemeanors
5
41
18
o 5
69
237
Domestic Relations
N/A
N/A
0
1
) 18
19
0
Pending
0
0
0
0
0
0




Not Indigent or Arraignment Cnly:

12/10/2007 OHIO PUBLIC DEFENDER COMMISSION Page 39
Public Defender Expense/Caseload Report
for Jan 1997 through Jan 2001
for Counties Belmont through Belmont
© March 2000
EXPENSE INFORMATION
Salaries: $13,109.85 CostAllocation: $661.25
Fringes: $3,401.87 Other: $1,141.20
Supplies: $319.36 Transcripts: $0.00
Equipment: $0.00 Federal Funds: $0.00
Contract Services: $379.31 Other Funds: $0.00
Rentals: $350.00 Total Expenses: §19,362.84
Contract Repairs: $0.00 :
Travel: $0.00 Reimbursernent: $9.681.42  (50.00%)
CASELOAD INFORMATION
__Felonies _Misdemeanors
Trials: 0 2
Pleas: 12 47
_ Dismissals: 5 23
Other Dispositions: 13 o 27
Total: a0 99
Pending: 94 214
_Juvenile Dommestic Relations
Delinquency, Unruliness: 12 N/A
Custody, Dependency, Neglect: 2 N/A
Parentage: 0 0
Non-Support Contempt; 3 2
Other: I 24
Total: 19 26
Pending: 103 0
Closed _ Pending
Appeals: 1 0
Post-Conviction Motiens: 13 0
Parole Revocations: 7 ]
Habeas Corpus: 0 0
Extraditions: 0 0
Miscellaneous: 0 0
Total Closed Cases: 195
Total Pending Cases: 411
Preliminary Hearings: 16
4




OHIO PUBLIC DEFENDER COMMISSION

Page 40

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001
for Counties Belmont throungh Belmont

12/16/2007
April 2000
EXPENSE INFORMATION
Salaries: $8,739.90
Fringes: 50.00
Supplies: §$75.65
Equipment: $0.00
Contract Services: $303.90
Rentals: $350.00
Contract Repairs; $0.00
Travel: $0.00
CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contempt;

Other:

Total:
Pending;

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:
Not Indigent or Arraignment Only:

CostAllocation; $661.25
Other: $3,741.20
Transcripts: $0.00
Federal Funds: $0.00
Other Funds: $0.00
Total Expenses: $14,371.90
Reimbursement: $6,754.79 (47.00%)
77¢Eelom',es¥__4 ~ Misdemeanors
14Eyval: 1
Iz }JﬁTTié\’- &CLU-JEA) 27
7 10
10 _ . 3
30 41
84 228
___Juvenile Domestic Relations
8 N/A
6 N/A
1 0
6 1
I U 10
21 11
103 0
Closed Pending
1 0
6 0
7 0
0 -0
0 0
0 0
117
415
13
1
— Fs




OHI0 PUBLIC DEFENDER COMMISSION

Page 41

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

12/10/2007
May 2000
EXPENSE INFORMATION
‘Salaries: $8,739.89
Fringes: $392.81
Supplies: $232.06
Equipment: $0.00
Contract Services: $537.96
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00
CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contempt:

Cther:

Total:
Pending;

Appeals:

Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
QOther:
Transcripts;
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

_ Felopmies
0

12

6

3

23
71

_ Juvenile

173
403
14

$661.25
$1,284.00
$0.00
$0.00
$0.00
$12,197.97
$6,098.99 (50.00%)
_ Misdemeanors _
4
39
25
5
73
224
Domestic Relations
N/A
N/A
0
1
_ 27
28
o
__ Pending
¢
0
0
0
0
0




OHIO PUBLIC DEFENDER COMMISSION

Page 42

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

12/10/2007
June 2000
EXPENSE INFORMATION
Salaries: $8,739.90
Fringes: $4,144.90
Supplies: $0.00
Equipment: - $0.00
Contract Services: $615.13
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00
CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contempt:

Other:

Total:

Pending:

Appeals: -

Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:

" Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

Felonies

G

12

5
14

31
89

_duvenile
29

183
398
19

$661.25
$95.00
$0.00
$0.00
$0.00
$14,606.18
$7,303.09 {50.00%)
_Misdemeanors _
3
45
23
I i
81
212
Domestic Relations
N/A
N/A
0
1
— 20
21
¢
~_ Pending
0
14
0
0
0
0

I
——

Ex. X

”




OHIO PUBLIC DEFENDER COMMISSION

Page 43

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

12/10/2007
- July 2000
EXPENSE INFORMATION

Salaries: $8,739.20
Fringes: $5,004.77
Supplies: $219.29
Equipient: $0.00
Contract Services: $320.62
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinquency, Unniliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Conternpt:

Other:

Total:
Pending;:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Comus:
Exiraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

. Felonies

0
9
1

7

i7
81

_._. Juvenile

$661.25
$0.00
$0.00
$0.00
$0.00
$15,355.83

$7.677.92 (50.00%)

_Misdemeanors
3
32
15
3

33
283

Domestic Relations
N/A

ex. Y’




12/10/2007

OHIO PUBLIC DEFENDER COMMISSION

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

August 2000

EXPENSE INFORMATION

Salaries: $9,180.95
Fringes: $4,401.94
Supplies: $15.00
Equipment: $0.00
Contract Services: $619.21
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinguency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Conternpt:

Other:

Total:
Pending:

Appeals:

Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federa] Funds:
Other Funds:
Total Expenses:

Reimbursement:

Juvenile
21
7
0
1
3

32
74

Closed )

cCoO0oWwo

183
386
17

Page 44
$661.25
$1,275.41
$0.00
$0.00
$0.00
$16,503.76
$7,921.80 (48.00%)
_ Misdemeanors
1
53
33
e 6
93
244
Domestic Relations
N/A
N/A
0
0
- 20
20
0
____ Pending
0
0
0
0
0
0

4

EX'Z




OHIO PUBLIC DEFENDER COMMISSION

12/10/2007 Page 45
Public Defender Expense/Caseload Report
for Jan 1997 through Jan 2001
for Counties Belmont through Belmont
September 2000
EXPENSE INFORMATION
Salaries: $13,055.25 CostAllocation: 8661.25
Fringes: $3,552.77 Other: 31,024.70
Supplies: $895.25 Transcripts: $0.00
Equipment: $0.00 Federal Funds: $0.00
Contract Services: $558.27 Other Funds: $0.00
Rentals: $350.00 Total Expenses: $20,097.49
Contract Repairs: $0.00
Travel: $0.00 Reimbursement: $9,445.82 (47.00%)
CASELOAD INFORMATION
___Felonies Misdemeanors
Trials: 0 7
Pleas: 14 29
Dismissals: 5 30
Other Dispositions: 9 6
Total: 28 72
Pending: 72 266
__Juyenile Domestic Relations
Delinquency, Unruliness: 13 N/A
Custody, Dependency, Neglect: 3 N/A
Parentage: 4 0
Non-Support Contempt: 5 0
Other: . 0 o 16
Total: 25 16
Pending: 63 0
Closed _ __ Pending
Appeals: 3 O
Post-Conviction Maotions: 2 0
Parole Revocations: 8 0
Habeas Corpus: 0 0
Extraditions: 0 0
Miscellaneous: 0 0
Total Closed Cases: 154
Total Pending Cases: 401
Preliminary Hearings: i3 ,
Not Indigent or Artaignment Only: 5 — ’




OHIO PUBLIC DEFENDER COMMISSION

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

12/10/2007
October 2000
EXPENSE INFORMATION
Salaries: $9,353.10
Fringes: $4,338.94
Supplies: $0.00
Equipment: $0.00
Contract Services: $586.68
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00
CASELOAD INFORMATION
Trials:
Pleas:
Dismissals: -

QOther Dispositions:
Total:
Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contempt:

Other:

Total:
Pending:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:
Not Indigent or Arraignment Only:

CostAllocation;
Other:
Transcripts:
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

_Felonieg

__ Closed

S D oo~ —

403
12

Page 46

$661.25
$37.50
$142.50
$0.00
$0.00
$15,469.97
$7,270.89  (47.00%)

_Misdemeanors __

4

66

20

2

92

255

Domestic Relations

N/A

N/A

0

0

R ¥

11

0

.. Pending

0

0

0

0

0

0

v BB



12/10/2007

OHIO PUBLIC DEFENDER COMMISSION Page 47

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

for Counties Belmont through Belmont

November 2000

EXPENSE INFORMATION

Salaries: $9.353.11
Fringes: $1,416.87
Supplies: $0.00
Equipment: $0.00
Contract Services: $492.17
Rentals: $350.00
Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contetnpt:

Other:

Total:

Pending:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:
Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement:

_Felonies

Juvenile

183
337
15

$661.25
$0.00
$0.00
$0.00
$0.00
$12,273.40

$5,768.50 (47.00%})

4
65
22

6

97
208

Domestic Relations
N/A
N/A
0
0
31

31
0

. Pending

[ R o Y o i = i e B ]

Ex.CC




12/10/2007

OHIO PUBLIC DEFENDER COMMISSION

Page 48

Public Defender Expense/Caseload Report

for Jan 1997 through Jan 2001

* for Counties Belmont through Belmont

December 2000

EXPENSE INFORMATION

Salaries: $9,353.09
Fringes: $2,518.46
Supplies: $4,162.61
Equipment: $4,700.00
Contract Services: $754.50
Rentals: $395.98
Contract Repairs: $0.00
Travel: $0.00

CASELOAD INFORMATION
Trials:
Pleas:
Dismissals:
Other Dispositions:
Total:
Pending:

Delinquency, Unruliness:
Custody, Dependency, Neglect:
Parentage:

Non-Support Contemmpt:

Other:

Total:
Pending:

Appeals:
Post-Conviction Motions:
Parole Revocations:
Habeas Corpus:
Extraditions:

- Miscellaneous:

Total Closed Cases:

Total Pending Cases:

Preliminary Hearings:

Not Indigent or Arraignment Only:

CostAllocation:
Other:
Transcripts:
Federal Funds:
Other Funds:
Total Expenses:

Reimbursement;:

7 Felonies

~) b3
o B e e =R

____Juvenile

161
296
12

$661.25
$8,470.40
$0.00
$0.00
$0.00
$31,016.29

$14,577.66 (47.00%)

_Misdemeanors
0
50
24
11

85
173

Domestic Relations
N/A
N/A
0
|
14

15
0

~ Pending

o T e R e L ee [ e i e}

Ex 7DD



CHRIS BERHAL.TEF{

BeimonT County PROSECUTING ATTORNEY

Courthouse Annexs No. 1, 1H47-A West Main Streer, St Clairsville, Ohio 43930 Daniel I Fry

(740) 699.2771 * Fax: (740) 6954417 * wwaw heprosatty.com Rubert W, Quirk
Helen Yonak

Mewan Banker
Seort A. Lloyd
David K. Liberati

December 19, 2007

Nawaz Ahmed

' A404-511, OSP
878 Coitsville-Hubbard Road
Youngstown, Ohio 44505

RE: Public Records Request

Dear Mr. Ahmead;

I am in receipt of your Public Records Request dated December 9, 2007.
Unfortunately, the information you seek in Paragraphs 1{a), 1(b), and 1(c) of your letter are
nat records regularly kept by this office in its regular course of business. In other words, we
do not keep a record of the number of trials in which Defense Attorneys participate, so we
would not have a record of the number of trials that Mr, Micholson or Mr. Costine has
participated in.

With respect to Paragraph 2 of your letter, the information requﬂsf“d is not contained
in any record in this office, and specifically, is not contained in any report this office weould
five with the County Commissicner, or the Court of Commaon Pleas.

Gur office does not represent the Belmont County Public Defender, and therefore,
doas not have control over any records that the Belmont County public Defender ray have.
Ve, thorefore, could not produce such recerds. :

With respect to Paragraph 2 of your letter, we do not keep track of trials by
we cennot point to any record in our office that would identily information ia‘ ng to a triat

paiting addrass for lhe Belmont County Board of Commissionars is 101 .“ NN
ille, OFH 4+%u The mailing address for the Dalrmont Cou*;t" Public Defender
v‘/est Main Streat, St, Clairsville, OH 43950,




THE PORT AUTHORITY OF HY S NJ
One Path Plaza, Jersay City, NJ, 07303

TEL, EXT. {201) 215.0800
POLICE CRIMINAL COMPLAINT REPORT

05-99

INSTRUCTIONS FOR SPECIFIC [TEMS *I"»m No. 13, Tims vccurred: Indicate time span. E.G. Auto theft - time
vehicla parked to tima thaft discovered; Burglary —time premises sacure to time burglary discoverad. *item Nos. 22, 30,
38 and 45, Race: indicate Y (White}, B (Black), H (Hispanic), Y {Yellow), and R {Red). *ltern No. 55, Describe weapon:
tndicate type, model, caliber, makes and serial number. *item No. 58, Distlactive words used by suspect (Modus
Operandi); Record any unusual features of the crime, especlally verbal statementis that might connect this offanss with
others committed by the same offender, *ltem No. 72, If crime was burglary — polnt of entry: Speclfy, E.G. Door,

window, raof, ceiling. *ltem Ne. 73, Burglary: Method used to effect eniry, Ex. Was window broken, alarm deactivated,
doar jimmied, etc?

UF 8% Numbar

AQanGy 1, Facliity 2. Cgunty of Offanse | 3. CCR Number
03 TFK Queens 18034
4. Camplain . b. Law/Sect 8. Crima 7. Date Occured 8. P.A Location Code
1 Fugitive From Justice CPL 570.34 Code 33B 09-11-99 jC04 mw Ow
9. Complaint 10, Law/Sect 3. Crima 12, Day Ovcurred. 13, Time Octurred (From-To)
2 ' Code Saturday
14 Date Reported 15 Time Reported 18. How Gomplaint Recelvad 17. Post Assigned
9/11/99 2030 [ tnPeson  [] Yelephone U5 Mail [JFAX
18. Place ol Ccarmence (Addrass) - 18. Type of Location: ) Siore Bank Cargo Bidg. BHg.
& inside O Qutsice DTerm 4 chs.tl cPtIgfﬂCc Alr Tarminal B%dg. D Phglot  (Q Gas Station (3 Other e
0. Complainant's Mams [Last. First, Intial) 21 Bax 22 Ruce | Z3.Age | 24. Area G4 - Bus. Tele,
People of the State Of New York Om OF :

Z5. Complamanls Address 2. Complalnanm-Suspedct Relationship 2, Aréa Cd. - Home Teia.

O Rel (JSlgr [J #dend O Clher

25. Reparling Person's Name (Lasl, First. Tndial) 3, Sax 1.Age

O™ DF

30, Race 32. Afga Cd - Bus. Tala.

33 Rapxding Person's Address M. Complainani Advisad Ta Reporl

tncident To Pot, Ovyer & Mo

ar. Sex 39. Race | 39.Aps
oM 0OF

35. Arep Cd. - Home Tela.

36. Wilness Nama 40. Aiea Cd - Bus. Tols, |

431, Witness Address 42. Aran Cd - Homa Telke.

1 =3 Buspesls HName [Lsst, First 1Azl 3 Arested  Dllntenvisaed [44 Bex — T4ERaco [ 43.0.0A. Ana 47. Araa Cd - Tele
| Ahmed, Nawaz | &4 O W 1025054 |45 | 641-830-9078
48. Suspect's Address 49.gt 51, Wgt | 51 Hair 52, Eyas 53. Soc Sec. Numbar
67590 Graham Rd St Clairsvilie Chio 43930 5'8 l 200 Blk Br 318-78-7491
Z4 Complation — Scars, Marka, Ciothing, Alias 55, Describg Weapon [ Used [JPossessed
Dark Skinned Unk
£ Oistrclva Words Used By SUspect 57.FA Arest No. ] 56. 8 Number
I want to talk to my lawyer 934-59 r
5. Pcl of Octurmence 69, Pet Voucher Na. 81, Wanted Person Alarm No. B2 Dockel hurmber 83. Court Dala B4, Court
113 HR(9380-1-2-3 99-5170-7 Belmont

55, Maglsirate 88. Dispositon ®7. Case Closed [ 8y Amesl 66. Casa Opan 59, Rocords Section Onby

o By Cther [ Unfoundad O Ingetive [DAcive [ Master Log [ MNLFila
70. Details of Compiaint: include Addilional Suspects, Camp ta, Witnasans. Tetall of Gomplaint Lse Revarsa Side if Addilionsl Spacais Regumd.

Al T/P/Q, the undersigned responded to P1A Departures on information supplied by the Belmont County
Shemiffs Office St Clairsville Ohio that suspect #1 may be attempting to flee the country and depart from JFK
via PIA. Suspect#1 has an active arrest warrant for FOUR counts of AGGRAVATED MURDER, all are in
violation of ORC 2903.01A of the Obio Penal Code. The undersigned Officer along with Sgt Caroleo and

["71. Vahicls ard Piale Infocmation ) Slolan 0 Racovery [V Used in Crime
Body Styie 4 door | mzke_ToVoOta | Modst Corolla [ vear 1994 [ Cotor Green
v e, 211 AEDYB4ARCOR9133 | plata o, AQT2741 ! typa Pass VveExp. 10-99 [ sme Ohio
Insuranca Palicy No. | Cods Number [ valus
TTVenide Stolan, Whers (3 Pkg. Lot (] Sreal  Lf Gacage  {(J Gier [ o mpounded £ Yes [ Mo Localon_ 269

| “Alarm Mo.
{77 4 Crime was Burgiary -~ Foint al Enlry

| idantfying Marks:
73, Burglary - Malhed Used To Efect Enty

I—
Quanlity

T4. Siolen Property - ltamized 75. Pmparty Summarzed

Arlicke Desenplion Senaland Model Naos. itam Vaiue Typd of Property Valya Stolen

21-Metar Veh.
O4-Cumeney

Valivs Recowited

O5-Jewalry

06-Furs, Clathing

q

Al 4

07-Firsarma

(4-Cffica Equipment

09-TV, Radica, Cameras

10-Heusahold Goods

11-Consumeble Gouds

| 12-Miscallansous

BTyn Ca TT. Tax Registry Nuamibar

1794 036778 -

74.0a 2], Feciity Commanging Officer l B1. Dale

Sniald Numbar
PO Roberf Nanni

G rit

oLy

g'/s;/ £9 |

4

Ex'ce"




CCR Rumber

82. Additignal Suspect Informatien: 18034

Suspact's Name (Lasl, First, Inital] 1 Arrestad ¢ tnisrviewed I Raca p.08. Age Arsa Cd - Tele
H ‘OM OF

[l

Buspedt s Aduress gt Lwct Fair Eyes Bpe. Sec. Humber
Complaxion — Scars, Mars, Giothing, Alas . l Deacribe Weapon L] Used (JPossessed
Dlstnciivs Wonds Leed By Suspedt FA Anrest No. B. Numbar

Suspact's Nama (Last, Fist, inilial) O Arestad  [Dlnterviewsd Sex Race D.08B. AQe Area Cd - Tela
3 oM OF
Suspecl’s Addrass Hat Wol Halr Eyes Soc. Sec. Mumber
Complaxion — Scars, Mara, Cothing, Aliss Descrive Weapon L) Usad  [IPossessad
Distinctive Wards Usad By Suspect ] P.A Arest Na. B. Number

| 33 Addiuanal Delails of Complainl Including Suspecls, Witnasses, Complainants and Othar Parlinent Information Regarding tncident

PO Russo responded to PTA Departures ticket office, Suspect # had ¢hecked in for flight #764. Suspect
#1 was asked by PIA personnel to step into the ticket office at which time, suspect #1 was positively identified
by the undersigned PO as to his pedigree, social security #, Pakistan and US Passports. Suspect #1 was then
plaCBd under arrest and given his miranda rights by the undersigned PO, Suspect #1 did state that he was in the

was transported to PAPD Prccmct bidg 269 for processmg “Detective Sergcant Jack Mathieson a.nd Detective
George Domer #106 responded for further Tnvestigation. Detective Mary Grahiam of the Belmont Sheriffs ——

Office did confirm the warrant and extradition request. Further investigation revealed that Suspect #1 did drive_

from Ohio to 8400 Shorefront Parkway, Far Rockaway NY and did leave his 2 sons, Ahsan Ahmed (4 v2 (4 yrs old)
and Ibtisam Ahmed (6 yrs old} with Mr. Majeed Malik of the above address. Suspect # | stated to Mr Malik to
please watch his ¢hildren in that his father is ill in Pakistan and his wife Lubaina Bhatti-Ahmed would be

coming to pick up the kids shortly, Mr Malik af approx 1810 dropred off mepect #1 at. the P14 terminal and
Suspect #1 did leave his vehicle descnbcd in box 71 at the home of Mr Malik. PO's K White, RJ White and R.
Morris did respond to Mr Malik's residence and secured the 2 boys listed above. Suspect #1’s vehicle was also
located at that location and was removed by Mystique (Ralph) to bldg 269 for safeguarding as a crime scene
under impound #638-99. The 2 boys were also returned to 265. NY& BCW was notified and Case #20776172
was assigned, Mr Hyde of NYC BCW was assigned the case and was advised to the facts surrounding the
“Children. Belmont Sheriffs Office did advise that the 2 children were possible eyewitnesses to the mulitple
homicide. Neither children exhibited any signs of injury or abuse and denied any medical complaints and a
juvenile report was prepared by PO Darmanie. EMT-P Eric Cardemone of the Kennedy Medical Office did
respond to 269 and did treat the laceration and a prisoner treatment form was prepared. Photos of the injury and
surrounding area were taken both with a polaroid and a 35 mm camera by the A/Q and vouchered. Suspect #1's
clothing was removed and vouchered for evidence and a tyvek suit was issued to suspect #1. Though a strip

scarch was not perfomred, the removal of thﬂot.hmg was.noted in the strip search lo gkapproved by Lt
Willoughby. The Belmont Shemiffs oftice advised that their personnel and presecuior would arrive the
morning of 3-12-99 for further investigaiton. ADA Brian Kohm of the Queens DA's Homicide Bureau was
notified and as per him, this case wili go live and he wili respond upon the arrival of the personnel forn Ohio.

not opened and if necessary a warran{ will be issued to search said vehicle for any possible evidence removed
from the scene. PO Glazer did assist with the arrest processing, vouchers and the impound.

, Pef"ﬂ%gy)

41

Aisline Tickets and Passparts ‘(US and Palustan) from Suspect #1 were alsa “vouchered. Suspect #1's vehicle was ‘.
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1 direw 1.
2 [ dg not ¢
3 Tre C0UET: End dld you knew his decezssd wile, 3
- 4 .n.\.s,\}r DFC [11 4
3 MS. BUSKCK: 1 did not 5
6 THE COURT: Okay, now, there have been steriss §
T in the media; that's exactly whal trey were. They were 1
8  stories, MNone of it wes tested for relizhility. It was all 8 HS. BUSACK: Theorstically, [ believe In *hg
9 based on *ips, leads, and everything that you have read is §  death penalty. I heve never had to put thet inte ection. 5o
10 hesrsay. Khet you will hear in this courtroon will be 19 T cannot be absolutely cerfaln
11 evidence. 1t will be tested under certain thresheld criteriz 1 THE COURT: Oxay But it's not as If you're
12 of relisbility or it wouldn't be adnitted into our record. 12 saylng under no circumstances ceuld 1 ever do it?
13 Czn you put cutside your mind anythieg thet you have glesnsd 13 HS. BUSAT ho.
1 from the mediz and decide the case solely on the evidence 14 TiE COURT: Chzy, Mr. Blercs,
15 present in this court of law? 15 M. PIERCE: Your Hener, shell [ jest oo toe
1 MS. BUSHTH: T could, 16 whole thing gensral and..,
11 THE COURT: %‘nat's great, 1 THE COURT: Yeeh. dust do your,
18 New, the secoad thing I nzed to address with you 13 ¥R, PIERCE: Thant you.
1§ is, the law provides in arfain very limited cases, thal a 1§ Good morning, Mrs, Busach,
20 jury can recormend the death penalty as & punishnent. For 20 HS. BUSACK:  Hells
21 very limited cases. If yeu believe the facts warranted it 21 . PIERCE: Leb me ask, first are you related
22 aad the law pereitted if, could you recommend imposition of a 22 ineny Wy fo P=te Busack kho used to be 2 deputy out here?
23 deeth penalty? 23 KS. BUSACK: T am related by parrizce.
rl ¥, BUSACK: I'm rot certain, . MR. PIERCE: Ohaf Lo you have aay sther
25 THE COURT: Okay, Yow, we would -+ ina 25 comnections with law ¢ nty othar than having besn
248 248
1 related or Deing related fo Pete by marriage? i effimstive response.]
2 KS. BUSECK: T do mot, accept fora deputy Z ¥R, PIERCE: But in generzl, you are satisiied
3 sherdff by narriage. Deputy sheriff Zusack by merriage, 3 3 MS. BOSACK: Generally.
4 cousin. o o { MR. PIERCE: Okay.
5 - MR. PIERCE: Qkay. And heve you ever discussed 5 Rhen you hesitate and you say gener allv, vzt hind
6 the cese with any of those quys, with fusack or Busack? §  of specifics bother you? Do you think teo meny quilty people
[ S, RUSKK: T heve not T gzt away, too many innocent people are cnﬂxicfed; penalties
B HR. PIERCE: #hat do you tga;h down at § are too fenient, penalties are too harsh, marijuana should be
9  Switzerland? B 9 legalized? 1 meam, can you give me any guidence at all about
10 MS. BUSACK: T teach social studies, history, 10 the specifics of your feelings?
11 citizenship. 11 MS. BUSACK: I'm probably 2 aw and order
12 ¥R PIERCE: Ind that's in the high scheol. 12 person, of course, with a fair trial. -
13 ¥S. BUSACK: Junior high. B MR. PIERCE: Have you yourself -- and the
14 MR. PIERCE: Junior high, Okay. And I suppose 14 questiomnaires that we have are pretty lzm_ted and then from
15 &s part of your curriculum, does the court system or the jury 15 those questlopnalres, T have 2 staff person ¢ cllute it down
16 system or the justice system ever come up as a topic? 16 even further, So I apologize if sone of the qLestlons are
11 MS. BUSACK: Definitely. 17 reptitive. :
18 WR. PIERCE: And do you -- do you have any 18 MS. BUSACK: That's fine
19 general opinions about it? T mean, are you -- let me put it 19 MR. PIERCE: But have you yourself ever besn
20 this wayr Are you ina general way or s a matter of 20 ona jury before? :
2y principle satisfied with our system of ciiminal justice? 21 BS. BUSACK: I have not.
22 MS. BUSACK: Generally, I am, 22 MR. PIERCE: How abeut eiperienced? Any kind
3 KR. PIERCE: Cbviously, 1t's not perfect and 23 of litigation? EX"’G‘G;"
24 there are defects. 2 ¥5. BUSACK: I have nct.
3B S, BUSACK: {Juror moves head in an 25 MR. PIZRCE: As a witness ¢r anything, even an




1 zzhitraties ih 1
2 4 ? qetiing differzmt
3 MR j really be doing,
§  regher haooeve ¢ you do uadersiand fow-
8 4 5 -section of {he
& N i § antative jury of
77 mean, sowsliing, SORELRLIG ik 1 work
8 spesditg or shep liftiﬁg ot scmething like thet, Ohay, §
9 M3, BUSECK: lJuror moves head in 2 negative §
10 resporse.) 10
il FR DIFRCE: But 1 take it that you, from your 1 i+ hnd so we fry very herd to gt @
12 answers, [ gat the feeling or the impressicn thet you would 12 cross-section that represents the whole community, had it
13 feel tizt serving es 2 juror is g rsesoﬂab;e onlnqa’zcn of 13 may bz a valusble thing that you could Lall to }v“ kids with
14 citizenship? _ 1 afterszrds, Let me ask you this:
i3 MS. BUSECK: T do believe it is. 15 would cal!l sincere -- Iet's pul i
16 VR, PIERCE: End the fact that we could be here 16 you have no dissgreement with the
17 for scre tire -- and we've used ell kind of estinetes -- and 17 abstract
18 1'mafraid to use an estimate, buf let's just say two o four 18 HS BGSACK: Correct,
19 weeks, Eyq,waeks bainq the minimum; four wezks Deirng the 1 . PITRCE: Bui you have some misqivings of
20 j  you're cnlﬂe fo be zway 0 son sltarcy anﬁut whethar you weeld havs Lbe pﬂrs anal
21 ! have 3!
2l 2 !
23 TEE COURT: They wan't like it, hut they'il 23 M3, BUSACK: T have t"c'cht &bo
24 make due, won't they? 2 kd since I've pever been in Thel position
25 KS. BUSACK: It could be 2 problen, because 25 abselutely,
252 253
1 2. PIERCE: Yeu can't fast forward znd sott of t  lot of people think marijuanz should be legzlized. Tt's an
2 fantasize what woeld be going through your mind &t that 2 isste.
3 moment and has that's hard to do, Aod we den't espect you e 3 MS. BUSECR: T do mo.
& gothat. B} we expect you to do is make a comnitment that { MR, PIERCE: Okzv, buf I mean, it’s zn issue !
5 when the jodge gives you the instructions thet you will do S that very decent people can diszgree on and still be qood
§  your best to follow them consciousnessly. had if we get to §  citizens o
7 that secend stage, and the instructions include the 1 THE COURT: You know, the way we set this up,
§ possibility of choosing the death penalty, thet as much-as 3 1 think we probebly confused you, There's a whole range of
3 humanly possibie you set aside any emotional baggage and go 9 penalties, including life without parole; life with parcle
10 strictly by the law. 1t will be-- it will be much more 19 after 30 years, and one of those penalties is a desth
11 structered and nuch more formal than just simply saying, 11 penalty. ALl that I'm asking is -- all that we need to kaow,
12 yezh, T kind of think he deserves death, or 1 kind of think 12 really, is: Can you consider all of them or would you simply
13 he deserves life. There's a whole big structure to it that 13 say under no circumstances can I do the death penalty?
14 wil] hopefully quide wou through the process, Do you 14 M8, BUSECK: 1 would not say that.
15 understand? Would you be willing to accept it on those 15 THE COURT: A1) right.
16 terss? 16 WR. PIERCE: You feel that you would take it
11 M. BUSACK: I'm not sure, 17 seriously and you'd do it with great-- and I don't want to
1 MR. PIER(E: Okay. In other words, are you 118 minimize the gravity of the tesk; that's all, HWefody is
19 saying that your views or your feelings ebout capital 19 asking you to make a fiip decision. 1 would not.
20 punishment could prevent or substantially impair you in the 28 . BUSACK: T just would be worrled that that
420 performance of your daties as & jurer? 21 would bother e afte:uards. o
2 MS. BUSACK: It's possible. 2 WR. PIERCE: That it would be sorething that
3 MR. PIIRCE: And you understand how important 23 you would think zbout?
24 it is that as a nation of law that we follow the law. 1 24 M3, BUSRCE: TYes,
25 mean, [ used the example carlier of the merijuana thing. A 25 MR. PIERCE: That you perticipated in a




1 proczss, evem 1 ahout Lhis ny nexs mediz
2 there were 1l cih 2 u CK: I have,
3 boeth pelers ang affer i 2. CLIVITOD %ave vou paid ey parlicelar
& with your rc‘ g, you thiak it W § attention to it, =3 perheps maybe 2 soclal studies teacher
5 ks, BUSECR: I th‘tl it m,JP 5 weuld?
¢ ('HR. PIERCE: You micht have soxe slespless b - ¥S. BUSACK: I hive not in scheal
T nights or stme pangs of consgience? 1 KR, CLIVITO: Kot in schoel; at home
g S, BUSHEK: Yes, 4 HS. BUSKCK: T have heard ataut it. 1've read
g #R. PIERCE: Your Horor 1, under those teras, I ¢ about it; T've paid attenticn to 1t.
10 believe the }uror would be scbstantially inpaired in her 10 3. OLIVITO: Have you talhed about it with
11 duties would challenge for ceuse. _ 1 yhody?
12 anJ CORT: Cen jou consider the death 12 HS. BUSACR: 1 have.
13 penalty, or zre you going Lo attematicaily rule 1t cut oa 13 M. O'TV‘TO ind with whon have vew spokep?
14 morzle q*eunﬁs?) " S, BUSACK: RolatncsI f1i 5wa<
15 szgs. BUSACK: T would consider iET) 15 MR, OLIVITO: Now, it's uman, even in the
16 TRE COURT: ['m going to overrvle your 16 defense counsel's family, to discuss these things that yeu
1T challengs for cause, ' 11 see in the paper of see on television and read the papsr.
18 MR, OLIVITO: Good morming. It's ¥rs, Bus:rk€> 18 Have you espressed an cpinion somevhere aleng the lne either
. one 3y A
19 (148 BUVFJ\ Tes 62.}5‘{-’9&1 i% NW‘D) 19 as to the quilt or as to the -- whet should occur to the
20 ViTO: Chay¥ T am Pete Olivite. That's 0 defendant,
21 hdrian Kershey, scuted at counsel taple with our deferdsnt, 21 WS, BUSACK: T have not.
22 Vawer Ahmed. Rttorney Hershey anc T are court-gppoifted b MR. OLIVITO: So, Lhere has been mo expressios
33 counse! for Nawaz and he stends here zocused of killing his 23 of quilt or ixnocence et this time, as far as you're
24 T8-year-cld father-in-law; his 3%-yesr-old wife; 35-year-old 2 concerned?
25 eister-in-law, and a two-year-old niece. Rad have you heard 2 WS, BUSRCK: 1 have heard opiniens quite -
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I freguently, 1 have ret expressed them, 1 County?
2 R, OllelTO. Gkay. fiould these people that 2 HS. BGSACK: I have two cousing by marriage in
3 you have hezrd these opinions from have any iafluence in your 3 law enforcement in Belmont County. I'm acquainted with Jud;e¥
{  decision if you should Ge chosen to sit a5 @ jurer? §  Sarqus 1”EQQE“F§L19LSViiﬁpIﬁEfS(nﬂd jugges. :
5 NS, BUSACR: 1t weuld net, 5 MR, OLIVITO: Chay. Yoeuld the fect that you |
b ¥R, OLIVITO: fould you be zble to go back to 6 know these people and perhaps you co seclalize with some of }
1 them, if your decision was adverse to what they've been 1 them -- - "?
§  eypressing, would you be shle to live with that confortably? 8 M5, BUSACK: Yes._ '
§ M5, BUSKCE: Yes. § MR, OLIVITO: -- would that affect your
10 ¥R, OLIVITO; How, some of the people that 10 thinking in this case in any way?
11 have given news nedia sound bites, . the sherlff of thls 11 MS. BUSACK: Mo,
12'""ﬁcounty, Ton MeCott, hfve you heard any of those? 12 MR, OLIVITO: How about do you know the
13 M. BUSHCK: Not patticularly. 13 menbers of the prosecutor's staff?
U MR, OLIVITO: Eow about Nawaz's wife's U MS. BUSACK: 1 do not.
115 attorney? She had an attorney by the name of Grace Hoffmen. 15 MR, OLIVIT); How about other members who are
{16 Have you heard any. of her press conferences or. heard her 16 not here, like Robert Quizk? Do you know him?
i dlscu5510n5 with the media? . 17 ‘M5, BUSACK: T do not know hin
18 M. BUSACK: I have not. 18 MR. OLIVITO: Okay. Have you in your
19 MR, OLIVITO: Do you know her? 1% experiences s a teacher, have you ever tauqht ary children
20 ¥S. BUSACK: T do not. 20 of the Pakistani group?
21 WR. QLIVITO: Okay, Have you heard anything Bl M5, BUSACK: T have not.
22 that the prosecutor pay have given to the press? 22 MR, OLIVITO: Do you have any feelings one wey
23 ' WS, BUSACK: I have not. 23 or another about people of the Pakistani origin?
2 MR, OLIVITQ: Okay. Now, do you know many 2 ¥, BUSACK: T do not.
25 members of the law enfo: egent agencies here in Belmont 25 - KR, QLIVITO: Have you ever had any experience




-1 with osvohslegists or )
2 2
3 3
4 {
5 5
6 §
1 1
g MS. RUSECK: Yo, T believe whal they do 8
9 valid, Of course, I do not believe every decision or opinion ’ ]
10 cre geies or gives, S i0 1sfanied o tn:«e crt= h“d in t*a tance, w0 could
1 ¥R, OLIVITO: Weuld the fact that perhaps at 11 given the alterngtive of assiguing 2 penalty of life
12 some stage in these proceedings, the defendant would present 12 t; the second one would be a possibility weuid be
13 some prichological tCQL ory énd evidence, would thet be 13 ment without parole until 30 yesrs have Deen
1 somsthing that you would e able to copsider? 14 d the third alternative would be life imprisomient
13 ¥S. nJSAC£} { would have to take that 15 ssibility of parole unfil 25 years have beza
16, individpzily.” Just because a psychistrist said som 14 tke defendent were fourd qully by you ¢
17 would definijely not takc that as law, 1 be gble to also consider those tuer three
18 VR, OLIVITOY Okey. That's fire. Kow, we've 18 rnot just automerically think about the death
19 been talking to you 2 lot, and the judge aliuded to it 19
20 We've kind of put the cart before the horse in this case. e 20 3. BUSRCK: T could
31 started talling about cuilt and we steried felling ebout 21 i, OLIVITY: How, if in your opiricn, cne of
20 penalties L You uaderstand thal this would be 2 two phase 20 those other three pemelties was the appropriate cne, weld
23 proceedin «:> T don't inow whether you understzad that ¢r mof, 23 you be able to palptain that thcuqht and maintain that
24 but there would be ore phase vhere we would fry to pressnt 2 cenviction, even trouqn other memers of the jury mighi e
25 evidence end thal the State would have to estadiish beyend a 25 putting pressurs on you to go to the ultinete peazliy of
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1 geatd? 1 HS. BUSACK: T could.
2 ¥S. BUSECK: T'm nof sure, 2 . OLIVITC: You understend Lh:t EL i
3 MR, QLIVITC: Yon're ret sure in YOUL CWlh 3 defendant ts hCIc tedey, without any evidence b::nc
! ability to stend by your convictions, even though the 4 presented, and until the last witness tesiifies, that he is
5 majority would co the 0nh~r way? 5 presured to be innocent?
b BS. BUSEK: 1 quess 1'mnot surz I would be § S, BUSECK: T do.
7 that definite on it. 1 42, OLIVITO: End you subscribe to that
8. YR, OLIVITO: Ohay. Rell, if you, in your §  principle that the defendant is innocent and prasured
9 ordinary course of Living, have a conviction that you believe 9 inmocent until proven guilty beyond 2 recsonable dowbt?
10 to be valid, do you stand by that conviction in your ordinazy 10 45, BUSACK: 1 do.
11 life or do you let others sway you to qo there? 11 MR. OLIVITO: Now, you had some discussions
12 HS. BUSECK: T stand by my convictions, but 12 with Frank Plerce ebout you have some gensral concerns with
13 what I've been trying to say, I'm a little reserved about the | |13 the application of the law or the legal systen?
14 death genglty:“f}thjgk“i;ﬂgqulﬂmbgsg 8 p;pplggle'" 1 KS. BUSACK: Yes. 1 mean, I thimk everyone
15 MR OLINITO: And thet's fair. There are mo 15 does
16 riqht or wrong answers in this rocm. You know, it's exactly 16 ¥R, OLIVITO: But nobody asked you what those
117 how you feel and that's what T went to hear from you. 17 qeneral concerns were, and 1'm going fo ask you: What are
18 THE COURT: A1l we are asking is that you not 18 your general concerns?
19 surrender your own honest convictions simply to be congenial, 1 NS, BUSACK: I mean, T think basically, 1
20 S, BUSACK: 1 weuld not. 20 believe that probably too meny people get off that should be
U THE COURT: ALl right. 21 convicted, That's a probably the direction I go, gererally,
22 MR. OLIVITO: So you could follow the law 22 Or 1 probebly believe that if it's z murder case, majhe
23 given to you by the court and apply to it the facts and still 23 pecple don't stay in jail long encugh,
24 come to some conclusion that you feel is correct in your own 24 ¥R. OLIVITO: Okay.
25 heart and in your ow: mind? 25 THE COURT: Do you understand, though, that
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! 1 MR, PIZE
2 2 THE (002
3 3 ¥R, PIER
§ { THE COURT
5 3 :Speczaily,noore::cLe t
§ : . THO¥EE
T concern T Hozor. -
8 lack after bs 8 THE COURT:  Good merning, Hr. 01~5Lc
§  that fact that § MR. OLESKA: Good moIniag.
10 - semeone's act, with rpﬂt eifec vou gven BOre S0 b your 10 THE (OURT: Are you 1B yezrs of age or oldsr?
11 thought thet too meny people get away or oo many people 11 bR, OLESHR: Yes, T am.
12 don't serve encugh tine? 12 THE COURT: Ckzy, And zre you @ resideni of
13 3, BUSATE: Be. 13 Baimont County?
14 MR CLIVITO: Thank vou, very much, 1 VR, GLESER: Yes, ma'am.
13 THE COURT: Gentlemen, o veu pasé for cause? M) 15 THE COURT: 2nd I'm rchJ..a oy law to ask 1i
151 Y3, PIERL: Your Hemor, the Stafe renews ifs 1§ you are dependent on drugs or alcehol?
11 challengs for cuu:e‘&]lnd we have authority to cite, if the 17 ¥R, OLESKR: Vo, ma'am.
18 court wanic to hear it cutside, or if the court wants to 18 THE COURT: 2nd I'm required by law fo ask if
13 rLle.} . 19 you are ¢ convicted felon?
20 THE COVRT: Xo. Your challenge for cause Is 20 PR, CLESKA: Ho, me'am,
21 overruled, Ea you challenge for caese, Hr. Olivite? 3 ©THE COURT: T didn't think so, Tew, do you
2 . OLIVITG: e, Tour forc) 22 now any of the attorneys in this case, ¥r. Flanagan, Kr.
23 HR HERSELY: Be'll pass, 33 Beree, Wr. Olivito or Mr, Hershey?
1l THE CO”QI Dops the State wish to exercise 2 24 MR, CLESKE: Mot perseaally, no.
25 ,_pree ptory challenge? ' 25 THE COURT: Okay, Can you put outside your
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1 pind any fzeiliarity you ight heve with them with whatever 1 the desth penalty. Of course, before yeu ever gef to any
2 source and just decide the cese based en the evidence and the 2 consideraticn of punishment, would you consider whether or
30 law? 3 1ot the defendent would be convicied or acquitted. That
§ FR. CLESRA: Yes, ma'en. ¢ would be the first stage of the trial, If by chance, we
5 TEE COURT: Okey, now, do you kaow Mr. Kewa: §  reach that second stage, we would, oae of the penalties, just
§  Ehmed? § cne of them is the death penalty. If you decided the facts
1 ¥R, OLESHA: %o, I don't. T werranted it and the law permitted it, could you consider
8 THE COURT: And did you know his deceased wife, 8 recormending imposition of the death penalty?
9 Doctor Bhatti? 9 MR. OLESKA: Yes, ma'am.
10 MR. QLESKA: No, ma'am 10 THE COURT: Ali right. Mr. Pierce?
11 THE COURT; There has been in this case soms il MR PIERCE: Thank you, Your Homor. May it
12 coverage in the media. 1 think it's been in the newspaper 12 please the court, counsel. Good merning, Hr, Oleska.
13 two or three times, o TV, ¥hatever the reporters have 13 MR, OLESKA: Good morning.
14 published hes been a story. It's been based on tips and 4 MR. PIERCE: T had a chance to look at your i
15 leads. Nome of it has been tested for reliability. What you 15 questlonnalre, and 50 1 really don't have very many questlbn -
16 will hear from this witness stand will all be tested under 16 or follow-up. 1 notice you have two adult children,
17 certain threshold requirements of reliability known as our 11 MR, OLESKA: Yes, T do. _
18 rules of evidence. Can you puf outside your mind anything 18 MR, PIERCE: What do they do for a living?
19 you may have picked up from the newspaper and instead decide, 15 MR. CLESKA: Well, one daughter works for
2 "I'm going to decide this case based on the evidence - t 120 Defelice Brothers and the other one is a student.
21 presented in this court of law and the law as the court 21 ¥R, PIERCE: Okay. Where does he or she go to
22 instructs you upon it2" &2 school?
23 MR, OLESEA: T feel I can, yes. 23 MR, OLESKR: My daughter goes to West Liberty.
24 THE COURT: Very good. Mow, the law a150 U KR, PIERCE: End do you know what she's
25  provides this certain very limited cases a jury can recomzend 25 studying yet?




THE PORT AUTHORITY OF NY & BJ
&55-?351’} Ona Path Placza, Jersay City, NJ, 07208 - TEL. EXT. {201) 216-8300
PULIGE CRIMIN/A«. COMPLAINT REPORT

INSTRUCTIONS FOR SPECIFIC [TEMS *I"+m No. 13, Time 2ccurred: Indicate tima span. E.G. Auto thefl — time
vehicle parked to tima theft discovered; Burglary — lime premisea sacura Io lime burglary discovered. *ltem Nos. 22, 30,
38 and 45, Race: Indicate W (White), B (Black), H {Hispanlc), ¥ (Yellow), and R (Red). *Itam N2, 55, Describe weapon:
Indicate type, model, caliber, make and serial number. *ltem No. 56, Distinctive words used by suspsct (Modus
Operandi): Record any unusual features of tha crime, especially verbal statements ihat might connect this oifense with
others committed by the same offender. *ltern No, 72, If crime was burglary ~ point of entry: Specify, E.G. Doar,
window, roof, ceiing. *ltam No. 73, Burglary: Method used to sffect entry, Ex, Was window broken, alarm deactivated,
doer [immied, etc? ) ’
UF &1 Numbar | Agency 1. Fadiity 2. Caunly of Offensa™ [ 3. CCR Number
03 JFK | Queens 18034
4 Tomplaint 5. LawiSed B Crims [ 7.Dale Occumad B. P.A Locatian Cods
1| Fugitive From Justice CPL 570.34 codn 33B 09-11-99 { CO4 mwy Ow
¢ Complaim ] 10. kaw/Sect i1. Cima 12, Day Occurred 13. Time Scourred (From-Ta}
2 ’ Code Saturday 2030
14. Daly Reporied 15, Time Reported 8. How Compleint Recahed 17. Post Assignad
9/11/99 2030 @ (nParsen ) Telsphone U5 Mail  [JFAX QHP
ErEam e TamaWet PA L O, T w0 |
Departure Ticket Office
20 Complainants Hama (Last, First (nital)” 2. Bex 22 Rece [ 23.AQ0 | 24, Area Cd - Bus. Tek.
People of the State Of New York Lw oF [ [
25. Complainant's Address 28, Comp I fionship 27. Arma Cd. - Home Tele.
3} Ret [ Sigr 3 Fland O Other
3. Reparting Poretn's Mama {Last, First, Tniial] " 5 5. Fnos | 31Age | 32 Aroa Cd - Bus. Tale.
¥ ams OF
3%, Reporiing Parson’s Addresk 3. Complalnant Advised To Report 35 Arga Cd. - Horme Tela,
Incident To Pol O Yas [ Ne
36. Wilness Nare 37, Smx 3B, Race | 3%.Age | 40. Ares g - Bus. Tele.
o |
41, Witngss Address 42 Area Cd - Home Tele.
‘“‘T”.T:,_ Tuhpada Hame (Lasl, FUGL mRal | G freested  Dllnlarsaswed [ 2 Bex | %5 Rzcn [ 6,008 Ene | 47 Aiea Cd - Tee
'| Ahmed, Nawsz e O W F 152554 | £431-839-5678
48, Suspecl’s Addmas 49.Hgl 50 wat | 51, Hair 52 Eyes 53, Scc. Sec. Numnbar
67590 Graham Rd St Clairswllc Ohio 43950 5'8 200 Blk Br 318-78.7491
§4. Compiexion — Scars, Marks, Clothing, Alias 25. Dascelba Waapon |} Used [IPossessed
Dark Skinned Unk
8, Bizlncive Words Used Dy Suspect 5. PA ATastNo, | EB. B. Numbar
1 want 1o talk to my lawyer ‘ 93499
59. Pot of Occurmenca 60. Pot Voucher No. €1. Wanted Farson Alamm No. B2 Docket Numbar B3, Court Dala 84, Court
113 H309380-1-2-3 99-5170-7 r ’ Belmont
63. Magistrata Be. Disposition 87, Casa Clodad [ By Amrast 5e. Casa Opan £9. Records Section Only
& 8y Other ] Unfounded O nactive DActive ) MastarLeg (O MMI File

70, Dtalis oi Complart Induge Gaditional Suspedis, Complainants, Winesses. Summarize Detail of Complaint Use Reversa Side W Agdilicnsl Spaca is Required.

At T/P/O, the undersigned responded to PIA Departutes on information supplied by the Belmont County

Sherriff's Office St Clairsville Ohio that suspect #1 may be attempting to flec the country and depart from JFE
via PIA. Suspect #1 has an active arrest warrant for FOUR counts of AGGRAVATED MURDER, all are in
violation of ORC 2903.01 A of the Ohio Penal Code. The undersigned Officer along with Sgl Caroleo and
71, yehicle and Piate nlommaton {7 Stclan 7 Recavery L7 Used in Crime
30dy Styla 4 door waxe Toyota vodal_Corolla Yoar 1904 | cowr Green
vinns. 2T 1AEQSB4RC0891133 patetio. AQJ2741 Type Pass vr.Exp. 10-99 ] stls Ohio
Insurancs Policy No. I Coda Numbsar - I Valuer
i[Vericle Stclan, where [ Pkg.Lol L} Suest (] Geraga [ Oter | veida Impounded R Yss [} No Location 269
Alarm Mo tdanlitying Marks:
72, 1 Cnma was Burghry — Pomn of Ealry 73. Burglary - Method Used To Efact Entry H
4. Stolen Property - ltemized 75, Property Surnmedzed
Quantty | Arucke Desorplion- Seral and Madel Nos. I Tlgm Vahe Type af Propary Value Sicien Vajur Rpcovatad
Q1-Motor Veh.
O4-Curency
O5-Jewalry T
i 08-Furs, Giothing
I 07-Firsanms
05-Otfice Equipmant
A 09-TV, Ragios, Camaras
- 10-Household Gooda
. 11-Consumatle Goods
12-Miscollansous
Shiald Mumbar 77. Tax Registry Numbar
PO Robert Nanni 1764 | 036778 -

Wwﬁﬂa’%l”ﬁ/}}/zf”’“"““"‘“fmm




PO Russo responded to PLA Departures ticket office. Suspect #1 had checked in for flight #764, Suspect
#1 was asked by PLA personnel to step into the ticket office at which time, suspect #1 was posmvcly identified
by the undersigned PO as to his pedigree, social security #, Pakistan and US Passports, Suspect #1 was then
placed under arrest and given his miranda rights by the undersigned PO. Suspect #1 did state that he was in the
Jurisdiction and had driven al] day to New York. US Customs Agent Mark Mather #10740 responded and

laceration to the Right Thumb. Suspect #1 stated that the Laceration occurred while opening a can. "'S-uﬂspect #1
was transported to PAPD Precinet bldg 269 for processing. Detective Sergeant J ack Mathieson and Detective

Office did confirm the warrant and extradition request. Further investigation revealed that Suspect #1 did drive

from Ohio to 8400 Shorefront Parkoway, Far Rockaway NY and did leave his 2 sons, Ahsan Ahmed (4 yTS old)
and Totisam Ahmed (6 yrs old) with Mr. Majeed Malik of the above address. Suspect # 1 stated to Mr Malik to
p!easc watch his children in that his father is i1l in Pakistan and his wife Lubaina Bhatti-Ahrned would be
£oming to pick up the kids shortly, Mr Malik ot approx 1930 dropred off suspect #1 st the P14 tarminal and
Suspect #1 did leave his vehicle described in box 71 at the home ot‘ Mr Malik, PO's K White, R White and R.
Morris did respond to Mr Malik's residence and secured the 2 boys listed above. Suspect #1's vehicle was also
located at that location and was removed by Mystique (Ralph) to bldg 269 for safeguarding as a crime scene
under impound #638-99. The 2 boys were also returned to 269. NY& BCW was notified and Case #20776172
_was assigned, Mr Hyde of NYC BCW was assigned the case and was advised to the facts surrounding the

“children. Belmont Sheriffs Office did advise that the 2 children were possible eyewitnesses to the mulitple

homicide. Neither children exhibited any signs of injury or abuse and denied any medical complaints and a
juvenile report was prepared by PO Darmanie. EMT-P Eric Cardemone of the Kennedy Medical Office did
respond to 269 and did treat the laceration and a prisoner treatment form was prepared. Photos of the injury and
surrounding area were taken both with a polaroid and a 35 mm camera by the A/O and vouchered, Suspect #1's
clothing was removed and vouchered for evidence and a tyvek suit was issued to suspect #1. Though a strip
search was not perfomred, ‘the removal of the clothing was noted in the strip searc! h log, approved by Lt
WJlloughby The Belmont Shernifs office advised that their personnel and presecuter would arrive the
marning of 9-12-99 for further investigaiton. ADA Brian Kohm of the Queens DA's Homicide Bureau was
notified and as per him, this case will go live and he will respond upon the arrival of the personnel fom Ghio.

not opened and if necessary a warran! will be issued to search said vehicle for any possible evidence removed
from the scene. PO Glazer did assist with the arrest processing, vouchers and the impound.

(e gy )

CCR Number
.| BZ Addilional Suspect Informaticn: 1 8034
Suspect's Name (Lasl, First, Tnidial) D Arestad 3 Tnlsrviewad M ‘Raca D.C.Aa. Age Arag Cd - Taln
2 - DM grF
L
Suspeci’s Addrags 73 wot Hair Eyss Soc. Sec. Humber
Compleion — 5cars, MaTka, CIolng, Aias | TesiAbe Weapen [1 Usod [TFaasassed
Oistinctve Words Usad By Suspect PA Amesl No. B. Number
Suepact’s Nama (Lasl, Fist, infal] ) Amested [ Jintervewed Sax Racs D.0B. Agt Area Cd - Tela
3 OM OF
Suspacts Address Hgt Wl Fair Eyes Soc Sec. Number
Camgfaxion - Scars, Marks, Clalhing, Alias ) Describe Weapon (J Used JPossesssd
Distinctrve Waros tsed By Suspact ] FA ArsstNo. B. Number
[ 83 Addisonal Detats of Complaint Inglyding S Wi Complainants and Clhar Perlinent Infonmation Ragarding freddent

conducted a search of suspect #1's checked in lnggage with negative results. Suspect #1 at tine of arrest hada |

George Dorner #106 responded for further investigation. Detective Mary Graham of the Belmont Sheriffs ——

| Alrline Tickets and Péssports {US and Pakistan} from Suspect #1 were also vouchered. Suspect #1's vehicle was |
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