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INTRODUCTION

This case warrants review because it addresses a fundamental question of State and local
governance being litigated across the State. As a constitutiénal matter, the case involves issues
of the allocation of state and local power and home rule. As a practical matter, the resolution of
this case affects dozens of cities and thousands of municipal employees and, more broadly, every
citizen in the State.

At issue 1s the division of state and local authority over a residency requirement dispute.
For years, many cities have required their full-time employees to reside within municipal
borders. Lima,l for example, passed Ordinance 201-00 on October 23, 2000, which establishes as
a condition of employment that all City “employees shall live in a primary permanent residency
within the corporate boundaries of the municipality.” Allen County Court of Common Pleas Op.
at 2-3 (“Trial Op.”) (Ex. 1). Then, in January 2006, the General Assembly, recognizing the
fundamental and inalienable right of an individual to choose where to live, enacted R.C. 9.481,
which prohibits any political subdivision from requiring its full-time employees to reside in aﬁy
speé_iﬁc area of the State. But the issue here is not simply whether home rule invalidates R.C.
9.481. Rather, this case involves the scope of the General Assembly’s authority under Article II,
Section 34 of the Ohio Constitution,

Article I, Section 34 empowers the General Assembly to pass laws providing for the
“comfort, health, safety, and general welfare” of employees. Under that authority, the General
Assembly enacted R.C. 9.481 to regulate the resi-dency requifements a political subdivision may
impose on its employees. The State contends, and every trial court to decide the issue has held,
that the law is a legitimate exercise of the legislature’s power to enact statutes of general and
statewide concern and consistent with home rule. The City of Lima argues, and the Third

Appellate District improperly concluded, that the General Assembly’s enactment of R.C. 9.281



violated home rule because the legislature’s authority to regulate the welfare of employees under
Article TI, Section 34 of the Ohio Constitution is exceedingly narrow and extends only to
“working environment conditions.™ City of Lima v. State (3rd Dist. Dec. 3, 2007), 2007-Ohio-
6419, 2007 Ohio App. Lexis 5626, 4 35 (“App. Op.”) (Ex. 2).

By éonsfraining Article II, Section 34 the decision below also invites challenges to already
settled Ohio law that was passed by the General Assembly for the “comfort, health, safety, and
general welfare” of employees. A “working environment qonditions” test on the General
Assembly’s power to legislate under Section 34 potentially undermines a myriad of laws outside
the working enviromﬁent, includiné subjects as varied as sick and disability leave, penéions,
collective bargaining agreements, and the ethics requirements for elected and appointed public
officials. See, e.g., City of St. Bernard v. State Employment Rel, Bd. (1st Dist. 1991), 74 Ohio
App. 3d 3 (finding that residency is a mandatory subject of collective bargaining under the Ohio
Public Employees® Collective Bargaining Act).

While the parties disagree about the legitimacy of the state law at issue here, both parties
should agree that the outcome of this case affects every city and municipality. Litigation is
currently ongoing between the State of Ohio and Lima, Akron, Cleveland, Cincinnati, Dayton,
Toledo, and Youngstown. Together, these municipalities employ thousands of municipal
workers. Further, the law here broadly affects all Ohio citizens because the services these
employees provide include such basic and necessary services as police and fire protection.

There is no doubt about the intensity of the disagreement ovef whether the State can

prohibit political subdivisions from imposing residency requirements on its full-time employees.

! On January 9, 2008, the Ninth Appellate District found R.C. 9.481 unconstitutional by
alternative reasoning. See State v. City of Akron (9th Dist. Jan. 9, 2008), 2008-Ohio-38, 2008
Ohio App. Lexis 33.



And there is also no doubt that this issue is fully ripe for review by the Court. The validity of
R.C. 9.481 is a pure question of Ohio constitutional law, which this Court is best equipped to
decide.. With every trial court deciding on home rule for the State and the Third and Ninth
Appellate Districts finding for the municipalities, the question is not whether the Court will hear
this issue. Rather, the real question is when rthe Court will hear it: now, under discretionary
review, or later, on a certified conflict.

The need for a statewide resolution of this constitutional question, judicial economy, and
the fact that families of municipal workers, police officers, and firefighters are Waiting for an
answer about where they can live all support the proposition that the Court should decide these
issues now rather than later. For all these reasons, the Court should review this case and reverse
the decision of the Third Appellate District.

STATEMENT OF THE CASE AND FACTS

A. The General Assembly enacted R.C. 9.481 to prohibit political subdivisions from
requiring full-time employees to reside in a specific area of the state.

In January 2006, the General Assembly enacted R.C. 9.481, which generally prohibits any
political subdivision from requiring its permanent full-time employees, as a condition of
employment, to reside in any specific area of the state. The General Assembly recognized that
“employees of political subdivisions of this state have the right to reside any place they desire.”
R.C. 9.481(C). To preserve a balance between this right of employees and the need for adequate
response times to emergencies or disasters, however, the Act permitted local governments to
require residency “either in the county where the political subdivision is located or in any
adjacent county in this state.” R.C. 9.481(B)2)(b).

In énacting the statute, the General Assembly declared its intent to recognize two aspects of

the Ohio Constitution. First, it recognized the “inalienable and fundamental right of an



individual to choose where to live pursuant to Section I of Article 1.” 126th General Assembly,
Sub.S.B. No. 82, Section 2(A),7 Second, it notedrthat under Section 34 of Article 11, “laws may
be passed providing for the comfort, health, safety, and general welfare of all employees, and
that no other provision of the Ohio Constitution impairs or limits this power,” including the
home rule provisions of Section 3, Article XVIIL. /d., Section 2(B).

B. The trial court held that R.C. 9.481 was a matter of general and statewide concern
and consistent with home rule.

R.C. 9.481 became effective on May 1, 2006. Three weeks later, the City of Lima sued the
State in the Allen County Common Pleas Court, seeking an order declaring the statute
unconstitutional. App. Op. 4 5. On cross motions for summary judgment, the trial court held
that the General Assembly’s constitutional authority, under Section 34 of Article IT, superseded
the City of Lima’s home-rule powers. Id. at §§ 12-14. Because that scction of the Ohio
Constitution provided the rule of decision, the trial court did not apply the home-rule analysis set
forth in Canton v. State, 2002-Ohio-2005, 95 Ohio St. 3d 149. Id. at 9 12.

The trial court further found residency requirements to be a matler of general and statewide
interest outside the ambit of municipal home-rule powers. Trial Op. at 12; App. Op. § 15.
Finally, the trial court concluded that, even under the Cantor test, the statute would prevail over
the City of Lima’s conflicting municipal ordinance. App. Op.§17.

C. The court of appeals limited the General Assembly’s authority under Section 34,
Article II to enacting legislation related to “working environment conditions.”

The Third District Court of Appeals disagreed with all of the trial court’s conclusions. The
court began its analysis by considering the General Assembly’s legislative power to pass laws
“prqviding for the comfort, health, safety, and general welfare of all employees™ under Article I,
Section 34. Id. at § 27 (emphasis added). Lima argued that “employees,” as used in Section 34,

“means employees acting within the scope of their employment (i.e.[,] within the working



environment).” Id. at §J 28. The State, conversely, maintained that it “refers to the status of
being an employee, which transcends any particular locus.” d.

Looking first at common usage, the appeals court compared two dictionary definitions and
found them to be inconclusive because, while both referred “to the status of being an employee,”
one also emphasized “employer control over work performance, which generally applies when
an émployee is acting within the scope of his or her employment.” /d. at § 30.

The court then applied the noscitur a sociis canon of construction to the text of Section 34.
It found the clauses alloﬁing the legislature to regulate hours of labor and establish a minimum
wage to “addréss working terms and conditions within the wofking environment context.” Id. at
9 34. It then imposed the same constrﬁction on the section’s third clause, stating: “Common
sense dictates that the words ‘comfort,” ‘health,” and ‘safety’ relate to working enviromnent
conditions. Moreover, theses [sic] terms, like ‘general welfare,” are followed by the limiting
term ‘employees.” We, therefore, should interpret ‘general welfare’ to be a grant of legislative
authority for laws affecting the employees’ work environment conditions.” /d. at § 35.

The court gleaned the same result from its reading of the records of the 1912 constitutional
convention. fd. at §46. Turning to the case law applying Section 34, the court found that it, too,
related to the work environment. In the court’s view, even the statewide public employee
pension system fit into this mold because, though pension benefits are “realized after the
employee is no longer in the working environment,” they “are calculated based on an employee’s
wages and years of service.” Id. at Y 56.

The appeals court concluded that “laws enacted pursuant to Section 34’s general welfare
clause must, at a minimum, have some nexus between their legislative end and the working

environment.” fd. at § 63. Characterizing the legislative end of R.C. 9.481 as “restricting



political subdivisions from requiring residency as a condition of employment,” and finding no
nexus between that purported end and “the working environment,” the court held that R.C. 9.481
was “not validly enacted pursuant to Article 11, Section 34 of the Ohio Constitution.” Id.

D. The court of appeals held that the General Assembly’s enactment of R.C. 9.481
violated home rule.

The appeals court decided that Section 34 did not immunize the statute from home-rule
analysis. In rejecting the State’s argument that R.C. 9.481 addressed an issue of statewide
concern outside the scope of municipal home rule powers, the appeals court said, “the statewide
concern doctrine is part of the Canton three-prong preemption test and used to determine
whether ‘the ordinance is an exercise of the police power, rather th.an local self-government,””

attributing the text in quotation marks to Y 30 of this Court’s opinion in 4merican Financial
Servs. Ass 'n. v. Cleveland, 2006-Ohio-6043, 112 Ohio St. 3d 170. App. Op. ] 69.

The appeals court found, under the Canfon test, that R.C. 9.481 “clearly purports ‘to limit
the legislative powers of a municipal corporation,’” App. Op. § 72, without serving an overriding
state interest. Id. at 7 73-76. It then determined that the statute does not “prescribe a rule of

conduct upon citizens generally,” id. at q 81, but rather “applies only to political subdivisions.”
Id. at 9] 83. Accordingly, the appeals court then concluded that R.C. 9.481 is not a “general law”

under Canfon and, therefore, violates the City of Lima’s home rule powers under Section 3,

Article XVHI of the Ohio Constitution. /d. at  84.



THIS CASE PRESENTS A SUBSTANTIAL CONSTITUTIONAL QUESTION
AND 1S OF PUBLIC AND GREAT GENERAL INTEREST

A. This case presents substantial constitutional questions regarding the General
Assembly’s powers under Article II, Section 34 of the Ohio Constitution and the
balance between state and municipal power over public employment.

1. The Third Appellate District’s improper reading of Article I, Section 34 of the
~ Ohio Constitution invites challenges to already settled Ohio law.

The first set of constitutional questions arising in the case stems from the Third Appellate
District’s narrow reading of the term “employee™ in Article II, Section 34 of the Ohio
Constitution. By narrowly interpreting that term, the court restricted the state’s constitutional
authority to regulate the health and welfare of employees to only those “laws affecting the
employees’ work environment conditions.” App. Op. § 35. This decision invites constitutional
challenges on already settled Ohio law.

One such law is the Ohio Public Employees’ Collective Bargaining Act (OPECB). The
constitutional validity of the OPECB appeared to be settled after this Court’s decision in Rocky
River-v. State Employment Rel. Bd (1989), 43 Ohio 5t. 3d 1 (upholding the constitutionality of
OPECB). Under the OPECB, a public employer has a duty to bargain with the exclusive
representative of its employees on “{a]ll matters pertaining to wages, hours, or terms and other
conditions of employment.” R.C. 4117.08(A). And most significantly, this duty to bargain
specifically includes residency requirements. See City of St. Bernard v. State Employment Rel.
Bd., 74 Ohio App. 3d at _6 (finding that a public employer had a duty to bargain in the area of
residency). If the Third Appéllate District’s ruling stands, however, litigants may claim that the
only permissible subjects of legislation under Section 34 are “hours of labor,” “a minimum
wage,” and “work environment conditions,” App. Op. §y 26-31. OPECB’s regulation of matters
beyond the appeals court’s narrow view of the scope of employment might be called into

question.



Many public employment matters that have historically been subject to state regulation,
such as sick leave and pensions, arguably do not fit within the Third Appellate Distriet’s new
framework. Sick leave isa fringe benefit, Ebert v. Stark Cty. Bd. of Mental Remrdaﬁorz (1980),
63 Ohio St.2d 31, 33, that compensates for “absence from previously scheduled work.” R.C.
124.38(C). A pension, likewise, is money paid to a fund member upon retirement, R.C.
742.37(C), or to a deceased member’s surviving spouse. R.C. 742.37(D). These benefits are
forms of compensation but not wages, and certainly not *a minimum wage,” and by definition
they are payable ohly when the employee is absent from the work environment. Accordingly,
the ruling below opens the door to home-rule-based constitutional challenges to state legislation
on these subjects. The sheer volume of legislation open to constitutional attack under the lower
co.urt’s decision provides ample reason for this Court to exercise jurisdiction over this case.

2. The Third Appellate District’s decision unduly interferes with the General
Assembly’s power to pass legislation affecting public employment.

The appeals court’s truncation of the State’s powers under Article II, Section 34 of the
Ohio Constitution and the court’s unworkable application of home-rule analysis are not only
matters of constitutional import; they also create significant problems for municipal-state
relations in general and public employment law in particular. As already noted, Iimiting the
General Assembly’s power to legislate on employee comfort, health, safety, and generai welfare
to “work environment conditions,” the Third District has invited home-rule challenges fo
statewide public employment laws on matters such as sick leave, pensions, and collective
bargaining.

Furthermore, compounding this problem, the appe;ells court also held that legislation
directed at political subdivisions cannot be a “general law,” superior to local o-rdinances, unless it

prescribes a rule of conduct applicable to citizens generally. Yet, legislation involving units of



government would seldom apply to private citizens because féw, if any, statutes could ever meet
this requirement.

This problem is illustrafed by several examples of current Ohio legislation applying only to
public employees: the imposition of ethics requirements on employces and elected and
appointed officers of public agencies, including cities and villages, R.C. 102.01(C); the
establishment of training requirements for all peace officers, including those employed by
municipalities, R.C. 109.77(B)(1); the regulation of appointment of all firefighters by a state
statute setting forth certain age and physical condition'requirsmems, R.C. 124.42; and the
requirement that all elected officials or their appropriate designees be trained in public records
laws, R.C. 149.43(E)(1). if the Third District’s analysis is upheld, a municipality may be able to
pass ordinances to opt out of these statutes because they arguably apply only to public employees
and officials and not to citizens generally.

B. This case warrants review because R.C. 9.481 is a matter of public or great general
intercst, as evidenced by the amount of current litigation involving the statute.

Before R.C. 9.481 took effect, there was no stable rule governing residency requirements
for public employees. Even though homeowners were making significant and long-term
decisions in determining where to buy a house, municipalities could enact, amend, or repeal
residency laws as the shifting currents of local politics dictated. Lima emphasized that its
residency ordinance did “not apply to previoulsy [sic] hired employees of the city,” Apt. Br. at
10, but it might have just as easily legislated otherwise. By enacting R.C. 9.481, however, the
General Assembly gave public employees the assurance that, so long as they bought a house no
further from their work than the adjacent county, they would not have to choose between keeping

their homes and keeping their jobs.



Scon after the statute took effect, cities challenged its validity in several of the state’s most
populous counties: Allen, Cuyahoga, Lucas, Montgomery, Summit, and Trumbull. Id. at §17.
All of the trial courts upheld the statute, and all of those judgments have been appealed. The
Third District’s opinion below was the first appellate decision on the subject.” But until this
Court rules on it, the conflicting interests of every municipal employee and every municipality in
the State will remain unsettled.

As these intermediate appeals continue, government Jawyers on both sides of the cases and
the appellate courts themselves will go on spending public resources. If there were differing sets
of facts, or differing applicati(;ns of law to fact, against which to test the statute, it might be more
appropriate for this Court to let these appeals run their course before taking jurisdictioh. The
validity of R.C. 9.481 is purely a question of Ohio constitutional law, and this Court is best
equipped to decide that question. |

C. The case warrants immediate review because the uncertainty in the constitutionality
of R.C. 9.481 burdens family decisions and city planning.

The municipal entities involved in actions across this State employ thousands of fulrl-time
municipal workers. The families of many of these employees may hope to move out of their
municipalities for any one of a variety of reasons: better school districts, more affordable
housing, easier access to important accommodations, and myriad other justifications. For many
families, moving is a major life decision that irﬁplicates enormous and long-term budgetary

concerns. When a family is presented with the opportunity to relocate to a more favorable

2 The Ninth Appellate District found R.C. 9.481 outside the scope of the General Assembly’s
authority under Article II, Section 34 to pass laws providing for the “general welfare” of
employees. See State v. City of Akron, 2008-Ohio-38, § 29.
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location, its decision should be guided by the intimate and personal considerations rather than a
mandated residency requirement imposed by a family membet’s municipal employer.

In January 2006, the General Assembly, addressing these concerns, passed R.C. 9.481 to
protect the right of municipal employees and their families to live where they choose. That law
has now been in effect for two years, yet uncertainty abbut its validity remains. While trial and
appellate courts wrestle with the constitutionality of R.C. 9.481, municipal employees and their
families are stuck in limbo, not sure whether or where they are permitted to relocate. Those
families have no choice but to await this Court’s deﬁnitive resolution of the issue.

The Court must strike a balance between the harm done to these families by awﬁiting a
final, authoritative decision and the benefits that result from allowing the judicial wheels to
slowly turn. In this case, the scale is overwhelmingly tipped in favor of efficient resolution of
the issue. Delay in answering this important question hurts city planners as well as families, as
no one can accurately predict the relocation patterns these thousands of municipal employees
will create When they are eventually informed of where they are permitted to live. Allowing the
lower courts to continue struggling with the issue will benefit no one, and this Court should
therefore review the issue immediately.

For all these reasons, the Couﬁ should review, and reverse, the decision below.

ARGUMENT

The State of Ohio’s Proposition of Law No. 1:

R.C. 9.481 is constitutional legislation enacted for the comfort, health, safety, and general
welfare of employees under Article II, Section 34 of the Ohio Constitution,

Axticle 11, Section 34 of the Ohio Constitution says the General Assembly may enact laws
“providing for the comfort, health, safety, and general welfare of all employees; and no other

provision of the constitution shall impair or limit this power.” The decision below limits this
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power to matters affecting “working environment conditions.” This limitation is inappropriate
because the term “employee” does not encompass a person’s location, and Article II, Section 34
was intended ahd has been interpreted to include the State’s police power,

First, the common meaning of “employee” relates to status, not location. A Lima
firefighter does not cease being an employee of the City of Lima when leaving the station to go
home for the day. The definition of “employee,” as the appeals court observed at § 30 of its
opinion, may include the concept of employer control of the details of an employee’s work
performance. But that characteristiq of the employer-employee 1'elatiQnship does not imply that a
person stops being an employee after working hours. Instead, it differentiates those workers who
may be given detailed instructions (“cmployees™) from higher-level officials or independent
contractors, who normally decide how to perform their own work. See Int’l Union of Operating
Eng’rs, Local 18 v. Dan Wannemacher Masonry Co. (1988), 36 Ohio St. 3d 74, 77.

The City of Lima implicitly accepts the proposition that an employee’s status is not
determined by his or her location, as the City expects its employees to be “easily available for
emergency situations™ and also able to “respond promptly if on-call for certain duties.” App. Op.
977. In other words, Lima expects its employees to reside in the city so they will be able to help
in emergencies at when off duty, whether on-call or not. This expectation is inconsistent with
Lima’s argument that one ceases to be an “employee” within the reach of the General
Assembly’s legislative power when outside of the working environment. Id. at §28. But it is
entirely consistent with Ohio law, which requires police officers to enforce the law at all times,
even when off-duty. City of Warrensville Heights v. Jennings (1991), 58 Ohio St. 3d 206, 211;

Osborne v. Lyles (1992), 63 Ohio St. 3d 326, 333 (observing that Cleveland police regulations
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require officers to enforce laws and ordinances at all times and treat them as on duty at all times
for disciplinary pur;ﬁoses).

In addition, the appeals court misconstrued the phrase authorizing legislation for “the
comfort, health, safety, and general welfare of all employees” as relating only to “Working
environment conditions.” App. Op. §35. At the time of the amendment’s adoption, the phrase
was understood to encompass the State’s police power. See A4/ Coczﬁ R. .Co v. City of
Goldsboro (1914), 232 U.S. 548, 559-59; Bd. of Comm'rs of Champaign Cty. v. Church (1900),
62 Ohio St. 318, 344. Significantly, too, it was understood to include the State’s power to
legislate in areas related to employment but not strictly bounded by the Bours of the working day,
such as membership in a labor organization. See In re Berger (Hamilton C.P. 1912), 22 Ohio
Dec. 439, 450 (quoting Adair v. United States (1908), 208 U.S. 161, 173).

Not only was the amendment intended to include the State’s police power, but it has also |
consistently been interpreted to cover that power. This Court has described the phrase as “a
broad grant of authority to the legislature to provide for the welfare of all working persons,
including local safety forces.” Rocky River v. State Employment Relations Bd. (1989), 43 Ohio
St. 3d 1, 13. In contrast to this well-established precedent, the Third District’s opinion
unjustifiably narrows the amendment’s reach to cover “working environment conditions” only.

The State of OQhio’s Propaosition of Law No. 2:

R.C. 9.481 does not unconstitutionally conflict with municipal home rule.

R.C. 9.481 applies to all citizens who are or may become public employees rather than all
citizens generally, and it resiricts the ability of municipalities to enact legislation that conflicts
with it. That does not, however, make it unconstitutional. |

The Ohio Revised Code contains many statutes matching that description of R.C. 9.481.

For example, the State has imposed ethics requirements on the employees and elected and

13



appointed officers of all public agencies, including cities and villages. R.C. 102.01(C). It has
mandated training requirements for peace 0fﬁcers, including those employed by municipalities,
and age and physical condition requirements for firefighters. R.C. 109.77(B)(1); R.C. 124.42. It
has established siék leave and pension benefits for public employees. R.C. 124.38; R.C.
742.37(C). These statutes have been on the books for years. Many of them were enacted not as
part of a comprehensive program, but rather as statewide standards of, and for, public
employment,

The sick leave statute, for example, provides that municipal.employees are entitled to paid
sick leave of 4.6 hours for every 80 hours worked. See State ex rel. Mun. Constr. Equip.
Operators’ Labor Council v. City of Cleveland, 2007-0Ohio-3831, 114 Ohio St. 3d 183, ¢ 74.
Under the Third Appellate District’s analysis, this statute arguably falls because it restricts
municipal action té the contrary and does not apply to citizens generally. This Court has already
affirmed, however, that, because the sick leave statute is a law of a general natufe, it must take
precedence over a conflicting municipa! ordinance. 1d. at §78. The same can be said of the

other statutes mentioned above, and the same analysis should apply to R.C. 9.481.
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CONCLUSION

For the above reasons, the Court should review this case and reverse the decision of the
court below.
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IN THE COURT OF COMMON PLEAS OF ALLEN COUNTY, OHIO

CITY OF LIMA, OHIO * _
CASE NO.: CV2006 0518
Plaintiff *
v *
STATE OF OHIO * ORDER

DECLARATORY JUDGMENT
Defendant ¥

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII ENANNDRYNENODOUGSENS RO

This matter is before the Céurt upon the Complaint for Declaratory
~ﬁ'ldgnmf:nt and Injunctive Relief filed by the Plaintiff, City of Lima, on May
22, 2006 for an Order declaring that Ohio Revised Code 9.481 be declared
unconstitutional. Both City of Litna and Defendant, State of Ohio, have
filed their respective well reasoned Motions for Summary Judgment and
Responses. The Court has considered the respective arguments of the
parties, affidavits and applicable law, without hearing,

STATEMENT OF FACTS
In 1912, Ohio citizens voted to amend the Chio Constitution to

include several provisions that expanded the powers of municipalities,



including the authority to adopt their own Charter, which are referred to as
the Home Rule Amendment. See Ohio Const. Art. XV

Section 3 of Article XVIII of the Ohio Constitution provides
“ImJunicipalities shall have authority to exercise all powers of local self-
gévemment and to adopt and enforce within their limits such local ﬁolice,
sanitary and other similar regulations, as are not in conflict with general
laws.”

Article XVIII, Section 3 of the Ohio Constitution grants
municipaﬁties two separate types of authority: (a) to regulate matters of local
self-government and (b) to adopt and enforce police regulations that do not
conflict with State’s general laws.

As it applies to the instant case, the original Charter for the City of
Lima was adopted by its electorate on November 2, 1920. Section 72 of the
Lima City Charter was amended in 1974 to specifically allow the Lima City
Council to determine by Ordinance whether to establish a residency
requirement for city employees.

On October 23, 2000, Lima City Council passed Ordinance 201-00
which, “established a requirement for persons appointed by the Mayor as
employees of the City on and after the date of passage of this Ordinance, that

as a condition of employment with the City all such employees shall ive ina




primary permanent residency within the corporate boundaries of the

municipality.” (emphasis added)

As noted by Defendant, the General Assembly found that there are
approximately 125 cities and 13 villages in the State of Ohio that subject
their employees to residency restrictions. See Ohio Legislative Services
Commission’s “Fiscal Note and Local Impact Statement” (attached as
Defendant’s Exhibit C).

On May 1, 2006, ;[he Ohio General Assembly enacted R.C. 9;481 to
insure that employees of all Ohio political subdivisions would no longer be
thwarted in exercising their freedom to choose where they wént to live in the
State of Ohio.

Specifically, O.R.C. 9.481(B)(1) provides:

“Except as otherwise provided in division (B)(2), of this section, no

political subdivision shall require any of its emplovees, as a condition

of cmployment, to reside in any specific arca of the state.” (emphasis
added)

The General Assembly in adopting R.C. 9.481(B)(2)}(b), the
exception, provided that political subdivisions had the ability to legislate in
this area if they seek “to insure adequate response times by certain

employees of political subdivisions to emergencies or disasters while



insuring that those employees generally are free to reside throu ghout the
state.”
ISSUE

The issue in this case is whether a state statute, specifically O.R.C.
9.481 as enacted by the General Assembly which provides employees of
Ohio’s political subdivisions with freedom to choose where they want to
live, is unconstitutional because it cdnﬁicts with Section 3, Article XVIII of
the Ohio Constitution that restricts this freedom (Lima Ordinance 201-00),

Pursuant to Civil Rule 56, summary judgment is appropriate if: (1)
there is no issue of rﬁaterial fact; (2) the moving party is entitled to judgment
as a matter of law; and (3) reasonable minds can come to but one conclusion
and that conclusion is adverse to the paﬁy against whom the moti()n for
summary judgment is made, who is entitled to have the evidence construed
most Stroingly in his or her favor, State ex rel, Cassels v. Dayton City School
Dist. Bd. of Ed. (1994), 6% Ohio St.3d 217, 219; See Temple v. Wean
United, Inc. (1977), 50 Ohio St.2d 317, 327. The burden of showing no
genuiné issue exists as to any material fact falls upon the moving party.
Hurless v. Willis Day Warehousing Co. (1978), 54 Ohio St.2d 64, 66.

The Ohio Supreme Court has established the standards for granting

summary judgment under Civ. R. 56 when a party asserts that a nonmoving



party has no evidence to establish an essential element of the nonmoving
party’s casc. Dresher v. Burt (1996), 75 Ohio St.3d 280. Civ. R. 56(E)
requires the nonmoving party to go beyond the pleadings, affidavits, or by
the depositions, answers to interrogatories, and admissions on file, and
designate specific facts showing that there is a genuine issue for trial.
Dresher at 289 (citing Celotex Corp. v. Catrett (1986),477 U.S. 317). The
last two sentences of Civ. R. 56(FE) provide that;
When a motion for summary judgment is made and supported
as provided in this rule, an adveisc party may not rest upon the
mere allegations or demials of his pleadings, but his response,
by affidavit or as otherwise provided in the rule, must set forth
specific facts showing that there is a genuine issue for trial. If
he does not so respond, summary judgment, if appropriate,
shall be entered against him.
Accordingly, if the moving party has satisfied its initial burden, the
nonmoving party then must set forth specific facts showing that there is a
genuine issue for trial, and if the nonmovant does not respond, summary
judgment, if appropriate, shall be entered against the nonmoving party.
Drestier at 293,
The City of Lima claims that it has a compelling interest in its
~ residency requirements in that the societal and economic benefits as outlined

in its brief are crucial to the City’s on-going vitality and long-term

redevelopment efforts. Further, it is claimed that by adopting 4 residency




provision into the Charter of the City of Lima, the people of the City of
Lima have exercised the powers of local self-government that are
specifically conferred upon them by Article XVIII, Sections 3 and 7 of the

Ohio Constitution.

The Court finds that the Ohio General Assembly made a legislative

finding that if is a matter of statewide concern (emphasis added) to generally

allow the employees of Ohio’s political subdivisions to choose where to live
and that it is necessary to generally prohibit political subdivisions from
requiring their employees, as a condition of employment, fo reside in any
specific érea of the State in order to provide for the comfort, health, safety
and general welfare of those employees. See 126 $.B. 82, Section 3.
However, the Olito Legislative Service Commission recognized that the
prohibition contained in the Act as it relates to municipal corporations may
violate the “Home Rule” provisions of the Ohio Constitution. It noted that,
“residency requirements for municipal cmployees most likely are a matter of
local self-government, which can be overcome only when there is a state law
expressing a matter of statewide concemn.”
HOME RULE
The City of Lima claims, plain and simple, that this a “Home Rule”

case. Further, the Court is directed by the City of Lima that it need look no




further than the case of Am. Financial Servs. Assn. v. Cleveland, 2000-
Ohio, 6043 for authority in deciding in its favor.

Am. Financial, supra, provides: |

The first step in a Home Rule analysis is to determine “whether the

matter in question involves an exercise in local self-government or an

exercise of local police power.” “ .. . If an allegedly conflicting city
ordinance relates solely to self-government, the analysis stops because
the Constitution authorizes 2 municipality to exercise all powers of
local self-government within its jurisdiction.

There has been much confusion in this area. As stated in Am.
Financial, supra, at paragraph 29, “ . . . the application of “statewide
concern” as a separate doctrine has caused confusion, . . . because some
courts have considered the doctrine a separate ground upon which the state
may regulate. . .. “[Statewide concern” describes the extent of state police
power which was left unimpaired by the adoption of the Home Rule
Amendments, as well as . . . those areas of authority which are outside the
outer limits of “local” power, i.e., those matters which are neither "local self-
government’ nor ‘police and 'sanitary regulations.”

Therefore the “statewide concern doctrine” falls within the existing
framework of what is called the Canton test (Canton v. State, 95 Ohio St.3d
149, 2002-Ohio-2005, 766 N.E.2d 963.)

The City of Lima claims that O.R.C. 9.48, as a matter of law, isnot a

“general law but a local law. The “Canton test” provides:



In Canton v. State, 95 Ohio St.3d 149 . . . we announced a 4-part test
defining what constitutes a general law for the purposes of home-rule
analysis: “a statute must (1) be part of a statewide and comprehensive
legislative enactment, (2} apply to all parts of the state alike and
operate uniformly throughout the state, (3) set forth police, sanitary or
similar regulations rather than purport only to grant or limit legislative
power of a municipal corporation to set forth police, sanitary or
similar regulations, and (4) prescribe a rule of conduct upon citizens
generally.” See Am. Financial, supra, paragraph 32.

The City of Lima further contends that O.R.C. 9.481 clearly fails to
meet parts 3 and 4 of the “Canton test.” The law, it is claimed, as written is
clearly only a prohibition against the authority of the state’s political
subdivisions, not as a regulation for the populous as a whole. Therefore,
based upon the Canton analysis required by the Am. Financial court,
O.R.C, 9.481 fails on its merits.

The State of Ohio argues that the City’s Home Rule contention must
fail because the Ohio Supreme Court has already declared that the General
Assembly’s authority to regulate under Article II, Section 34 of the Ohio
Constitution is constitutionally superior to, and can not be impaired or
negated by, the City of Lima’s Home Rule authority under Article XVIII,
Section 3 (the Home Rule Amendment).

The Court finds that pursuant to Article II, Section 34 of the Ohio

Constitution, the General Assembly undeniably has the authority to enact



laws that provide for the comfort, health, safety and general welfare of
employees. Specifically, Section 34 states:

Laws may be passed fixing and regulating the hours of labor,
establishing a minimum wage and providing for the comfort
health, safety and general welfare of all employees; and no further

. provisions of the constitution shall impair or limit this power.
(emphasis added)

The State of Ohio argues that the City of Rocky River v. State
Employment Relations Bd., et al. ( 1985), 43 Ohio St.Sd 1 is the authority
for the determination of the instant case. (This case is referred to often as
“Rocky River IV”.) The Ohio Supreme Court in City of Rocky River, supra,
concluded that “the language of Section 34 is so clear and unequivocal that
resort to secondary sources, such as the constitutional debates, is actually
unnecessary. Where the language of a statute or constitutional provision is
clear and unambiguous, it is the duty of the courts to enforce the provisions
as written.” Supra, at 15.

In determining the constitutionality of O.R.C. 9.48}, the Court 1s
cognizant of the long established principle requiring courts to presume the
constitutionality of legislative enactments. State, ex rel. Jackman v. Court
of Common Pleas (1967), 9 Ohio St.2d 159. This presumption can only be

overcome by proof beyond a reasonable doubt, that the Icgislétion and the



Constitution are clearly incompatible. State, ex rel. Dickman v.
Defenbacher (1955), 164 Chio St. 142,

Based upon the presumption of constitutionality and the analysis in
Rocky River IV, the Court finds that the final phrase of Section 34, which
states “no other provision of the Constitution shall impair or limit this
| power,” means just that. As quoted by the State and as reasoned by the Ohio
Supreme Court in Rocky River IV, “How can it seriously be maintained that
the home-rule amendment is somehow exempt from this mandate? Section
34 should not be clearer or more unequivocal.” Supra, at 16. Therefore,
the Ohio Supreme Court held that “Section 3, Article XVIII of the Ohio
Constitution, the Hoine Rule Provision, may not be interposed to impair,
limit or negate” legislation validly enacted pursuant to Article 1i, Section 34.

As it applies to the instant case and pursuant to Rocky River IV, the
City of Lima’s Home Rule argument need not be considered because
legislation enacted under Section 34 can not be impaired by legislation
cnacted under the Home Rule Amendment. Since the Ohio General
Assembly enacted O.R.C. 9.481 pursuant to its Section 34 powers, the City
of Lima’s Ordinance enacted under the Home Rule Amendment can not

irpair, limit or negate O.R.C. 9.481.
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The Court further finds that a residency requirement is a condition of
employment. City of St. Bernard v. State Emp. Relations Bd, (1™ District
1991), 74 Ohio App.3d 3, 6. Since residency requirements are clearly a
condition of employment, the regulation of residency requirements in O.R.C.
9.481 is concerned with the general welfare of public employees and the
state statufe “may not be affected in any way by the “Home Rule”
Amendment.” Rocky River [V, supra, at 13.

In the instant action, the Ohio General Assembly considered this to be
a situation where the public interest necessitated legislative action. It
enacted O.R.C. 9.481 to address and modify existing concerns. Jurists may
not agree that such remedy is the best or most effective means of resolving
the problem. Nevertheless, the remedy must be upheld unless it constitutes a
plain affront to a specific provision of the Constitution. American Ass’n. of
Univ, Professors v. Central State Univ. (1999), 87 Ohio St.3d 55, 61. Even
though a “Home Rule” analysis is unnecessary, for the reasons set forth
| above, the Court shall do so in the alternative.

People change. Society changes. And, as a result, laws change.

Years ago a residency requirement may have been just a matter of local
concern. The Court is reminded of the 1950 Tennessee Ernie Ford song

“Sixteen Tons’':

11



“You load sixteen tons, what do you get

Another day older and deeper in debt

Saint Peter don’t call me “cause I can’t go

I owe my soul to the company store.”

Compare the above to the 2005-2006 Thomas L. Friedman book
entitled The World is Flat (A Brief History of the Twenty-first Century);
Farrar, Straus & Giroux, 19 Union Square West, New York, NY 10003;
First updated and expanded edition 2006. This book accounts the great
changes taking place in our time, as lightning swift advances in technology
and communications bring people all over the globe together and put us in
touch as never before. |

The Couit finds the issue of residency requirement is a matter of
statewide concern due to the cxiraterritorial effects that residency
requirements have on other communities throughout the State of Ohio.
Since this is an issue of statewide concérn, residency requirements is a
matter that has passed from one exclusively of local self-government to one
of statewide concern and is properly addressed by statewide legistation.
While pewers granted under the Hofne Rule Amendment relate to local

‘matters, “even in the regulation of such local matters a municipality may not

infringe on matters of general and statewide interest.” Cleveland Electric

{lluminating Co. v. City of Painesville (1968}, 15 Ohio St.2d 125,129.

12



The Court notes a New York case for the proposition that a city’s
home-rule authority did not supersede a state statute. In the case of
Uniformed Firefighters Assn., et al. v. City of New York, ef al. (1980), 50
N.Y.2d &5, the court concluded that the City’s Home Rule authority did not
supersedz a state statute dealing with a matter of state concern, namely the
residency of municipal officers and employees. The Court stated
specifically, “while the structure and control of the municipal service
departments is an issue here and may be considered of local concern within
the meaning of municipal home rule . . . the residence of their members,
unrelated to job performance or departmental organization is a matter of
state-wide concern not subject to the Home Rule.”

Further, the Court finds that a “Canron test” is not necessary but even
if the same is applied, the City of Lima’s argument fails.

1. Generally permitting employees of political subdivisions
through the State of Ohio to live where they choose while
providing political subdivisions with a process for enacting
specific exceptions, constitutes a statewide and
comprehensive legislative enactment in and of itself,

2, O.R.C. 9.481 operates uniformly throughout the State of
Ohio because the statute applies across the State to all
included within the statute’s operative provisions.

3. Subject of providing employees of political subdivisions
throughout the State of Ohio with the freedom to choose

where they want to live is of a general nature for all of these
employees. Specifically, the law’s subject not only affects

13



employees of the City of Lima by providing them with the
freedom to choose where they want to live, but it also affects
employees of every other political subdivision within the
State of Ohio in the same manner. :

4. O.R.C. 9481 qualifies as an exercise of police power.
State’s police power embraces regulations designed to
promote public convenience or the general prosperity or
welfare, as well as those specifically intended to promote the

public safety or the public health. (Quoted from Wessel v,
Timberlake (1916), 95 Ohio St. 21, 34.)

5. Q.R.C. 9.481 proscribes a rule of conduct on citizens
generally. As noted by the State, the statute applies to
political subdivisions, but “the practical effect of the
legislation and common sense tells us “that O.R.C. 9.481 has
a direct impact on the conduct of employees of political
subdivisions generally.”™ City of Canton, supra, at 153,

As a result, the Court declares that Q.R.C. 9.481 is constitutional
pursuant to the doctrine of statewide concern, thus trumping and/or
superseding all conflicting local laws including that enacted pursuant to the
City’s power of local self-government (Ordinance #201-00).

The Court further finds that the Ohio General Assembly in enacting
O.R.C. 9.481 declared its intent to recognize . . . Section 34 of Article 11,
Ohio Constitution, which specifies that laws may be passed providing for the
comfort, health, safety and general welfare of all employees and that no

other provision of the Ohio Constitution impairs or limits this power,

including Section 3 of Article XVIII, Ohio Constitution.

14



Since the General Assembly concluded that it is necessary to provide
employees of Ohio’s political subdivisions with the right to reside anywhere
they wish to live, the enactment of O.R.C. 9.48 1{C) undoubtedly béars areal
and substantial relation to public health, safety and welfare. Further, by
providing employees of every Ohio paliticai subdivision with the ability to
choose where they want to live, the Ohio General Assembly has provided for
the general welfare of these individuals with a law that is neither arbitrary
nor unreasonable.

The Court finds that the Plaintiff, City of Lima, has not overcome the
heavy burden of the presumption of constitutionality.

O.R.C. 9.481 was lawfully enacted by the Ohio General Assembly to
proﬁde for the general welfare of employees of Ohio’s political
subdivisions, in addition to being a matter of statewide concern. Since the
Ohio General Assembly’s authority to legislate in this area is
constitutionally superior to the City of Lima’s Home Rule authority to enact
local laws that ban employees from living outside the city’s corporate
boundaries, the City of Lima’s Ordinance #2{}1—00 enacted on October 23,
2000 must succumb to State Law.

Plaintiff, City of Lima’s Motion for Summary Judgment is denied.

i5




Defendant, State of Chio’s Motion for Summary Judgment is well
taken and the same is granted. |

Therefore, the Court finds that O.R.C. 948! supersedes the aforesaid
City of Lima’s Ordinance imposing residency requirements and is
constitutional in all respects as a matter of law. Plaintiff, City of Lima, to
pay costs.

This is a final appealable Order.

IT IS SO ORDERED.

Dated: 2/Vé/ 47 = e
o RICHARD K, WARREN, Judge
cc:  Anthony Geiger

Frank M. Strigari

Henry Arnett

16
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ALLEN COUNTY
CITY OF LIMA, OHIO,
PLAINTIFF-APPELLANT, CASE NO. 1-07-21
- V. ‘
STATE OF OHIO, JOURNAL

ENTRY .
DEFENDANT-APPELLEE. ‘

For the reasons stated in the opinion of this Court rendered herein, it is the

judgment and order of this Court that the judgment of the trial court is reversed at

the costs of the appellee for which judgment is rendered and this cause is

remanded to that court for further proceedings consistent with the opinion and

Judgment of this Court.

It is further ordered that the Clerk of this Court certify a copy of this

judgment to that court as the mandate prescribed by App.ellate Rule 27 or by any

other provision of law, and also furnish a copy of any opinion filed concurrently

herewith directly to the trial judge and parties of record.

DATED: December 3, 2007
flr
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Assistant Attorney General
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30 East Broad Street, 17" Floor
Columbus, Ohio 43215

For Appellee



Case No. 1-07-21

PRESTON, J.

1. Factual Backeround

{91} Plaintiff-appellant, City of Lima (hereinafter “Limé”), appeals the Allen
County Court of Common Pleas grant of summary judgment in favor of defendant-
appellee Sta"te of Ohio (hereinafter “State”).' Since the trial court erred in finding R.C.
9,481 was validly enacted pursuant to Article II, Section 34 of the Ohio Constitution and
meets the Canfon test, we reverse and remand for further proceedings not inconsistent
with this opinion.

{2} On November 2, 1920, Lima voters adopted a city charter pursuant to
Section 3, Article XVIII of the Ohio Constitution. In 1974, section 72 of the Lima City
Charter was amended to permit Lima City Council to determine by ordinance whether to
establish a residency requirement for city employees.

{43} On October 23, 2000, Lima City Council passed Ordinance 201-00
pursuant to section 72 of the Lima City Charter, which “established a requirement for
persons appointed by the Mayor as employees of the city on or after the date of passage
of this ordinance, that as a condition of employment with the City all such employees
shall live in a primary perrﬁanent residency within the corporate boundaries of the
municipality.” |

{94} On May 1, 2006, the General Assembly enacted R.C. 9.431 pursuant to

! Amicus curiae Local 334 of the International Association of Fire Fighters has also submitted a brief in support of.
the State of Ohio in this case.

2



(Case No. 1-07-21

Section 34, Article [I .of the Ohio Constitution (hereinafter “Section 34”), which, except
in specified circumstances, limited the ability of political subdivisions throughout Ohio to
condition employment upon residency.

(g5 On May 22, 2006, Lima filed an action for declaratory judgment and
injunctive relief in the Allen County Court of Common Pleas against the State arguing
that R.C. 9.481 is unconstitutional on several grounds, Cross motions for summary
judgment were filed on December 15, 2006, with both parties responding on January 12,l
2007,

{96} On February 16, 2007, the trial court granted the State’s motion for
summary judgment upholding the constitutionality of R.C. 9.481 and denied Lima’s
motion for summary judgment. On April 19, 2007, Lima appealed the trial court’s grant
of summary judgment to this court asserting th;‘ee assignments of error.

1. Standard of Review

{97} We review a grant of summary judgment de novo. Sharonville v. Am.
Employers Ins. Co., 109 Ohio St.3d 186, 2006—Ohio—2180, 846 N.E.2d 833, 95, citing
Comer v. Risko, 106 Ohio St.3d 185, 2005-Ohio-4559, 833 N.E.2d 712, 8. Summary
judgment is appropriate when “(1.) there is no genuine issue of material fact; (2.) the
moving party is entitled to judgment as a matter of law; and (3.) it appears from the
evidence that reasonable minds can come to but one conclusion .When viewing the
evidence in favor of the nonmoving party, and that conclusion is adverse to the

nonmoving party.” Grafion v. Ohio Edison Co. (1996), 77 Ohio St.3d 102, 105, 671

3



Case No. 1-07-21

N.E.2d 241, citing State ex. rel. Cassels v. Dayion City School Dist. Bd. of Edn. (1994),
69 Olhio St.3d 217, 219, 631 N.E.2d 150; Civ.R. 56(C). |

{98} Whether a statute is constitutional is a question of law reviewed de novo.
Wilson v. ACRS, Inc., 169 Ohio App.3d 720, 2007-Ohio-6704, 864 N.E.2d 682, {61;
Akron v. Callaway, 162 Ohio App.3d 781, 2005-Ohio-4095, 835 N.E.2d 736, 923. De
novo review is independent and without deference to the trial court’s determination.
Wilson, 2006-Ohio-6704, at §61. “[A]ll statutes are presumed constitutional, and the
party challenging has the burden of proving otherwise” beyond a reasonable doubt. State
v. Boczar, 113 Ohio St.3d 148, 2007-Chio-1251, 863 N.E.2d 155, 19, citing Arnold v.
Cleveland (1993), 67 Ohio St.3d 35, 38-39, 616 N.E.2d 163; State ex rel. Jackman v.
Cuyahoga Cty. Court ofCommon Pleas (1967), 9 Ohio St.2d 159, 224 N.E.2d 906, 908-
909 (“[W]hen an enactment of the General Assgmbly is challenged, the challenger must
overcome a strong presumption of constitutionality.”). All presumptions and applicable -
rules of statutory construction ;':l.I‘C applied to uphold a statute from constitutional attack.
State v. Dorso (1983), 4 Ohio St.3d 60, 61, 446 N.E.2d 449; State v. Stambaugh (1987),
34 Ohio St.3d 34, 35, 517 N.E.2d 526,

{993 “[I]t is not the function of the reviewing courtrto assess the wisdom or
policy of a statute but, rather, to determine whether the General Assembly acted within its
legislative power.” Arustinf.own Twp. Bd. of Trustees v. Tracy (1996), 76 Ohio St.3d 333,

356, 667 N.E.2d 1174, citing State ex rel. Bishop v. Mt. Ovab Village Bd. of Edn. (1942),



Case No. 1-07-21

139 Ohio St. 427, 438, 40 N.E.2d 913; Primes v. Tyler (1975), 43 Ohio St.2d 195, 331
N.E.2d 723.

{9110} “The courts must declare the sense of the law; and if they should be
disposed to exercise will instead of judgment, the consequence would equally be the
substitution of their pleasure to that of the legislative body.” THE FEDERALIST No. 78
(Alexander Hamiltoﬁ) (Clinton Rossiter Bd. 1961} 468-469. “The principle that courts
are not the creators of public policy and should not decide cases based on disagreement
with a legislature has guided courts since the creation of the American judicial system.”
Holeton v. Crouse Cartage Co. (1992), 92 Ohio St.3d 115, 135, 748 N.E.2d 1111
(Moyer, C.I., dissenting).

IIL. Trial Court’s Ruling .

{911} Although we review constitutional questions de novo, for clarification
purposes and an otherwise thorough review we set forth the essential findings of the trial
court,

{912} This appeal follows the Allen County Court of Common Pleas grant of
summary judgment in favor of the State of Ohio. The trial court éet forth the following
issue for its review:

[Wi]hether * * * Q.R.C. 9.481 as enacted by the General Assembly

which provides employees of Ohio’s political subdivisions with

freedom to choose where they want to live, is unconstitutional because
it conflicts with Section 3, Article XVIII of the Ghio Constitution * * *



Case No. 1-07-21

Lima v. Ohio (Feb. 15, 2007), Allen CP. No. CV2006-0518, at 4. The trial court first
considered the relevance of the Canton test and a traditional home rule analysis. 1d. at 6.
The trial court concludeci that laws validly passed pursuant to Article I, Section 34 of the
Ohio Constitution cannot be impaired by the Home Rule Amendment; and therefore, a
traditional home rule analysis was unnecessary. Id. at 10, citing City of Rocky River v.
State Employment Relations Bd.,, et al. (1989), 43 Ohio St.3d 1, 539 N.E.2d 103. -

{913} The trial court then concluded that R.C. 9.481 was validly enactedr pursuant
to Section 34. The trial court decided that Lima’s residency requirement is a condition of
employment. Id. at 11, citing City of St. Bernard v. State Emp. Relations Bd. (1991), 74
Ohio App.3d 3, 6. As a condition of employment, the trial court reasoned, R.C. 9.481’s
regulation of residency requirements concerned the general welfare of public employees;
and therefore, the law was validly enacted pursuant to Section 34. Id.

{914} After it concluded that R.C. 9.481 was validly enacted pursuant to Section
34 and superseded the Home Rule Amendment, the trial court examined R.C. 9.481
under the traditional Canton Home Rule analysis in the alternative.

{915} Prior to conducting a Canton analysis, the trial court found that residency
requirements are an issue of statewide concern due to the extraterritorial effects that such
requirements have on other Ohio communities. Id. at 12. The court then concluded that
since fesidency requirements are a matter of state-wide concern, the State’s power to

regulate superseded the municipality’s right to home rule. Id. at 12-13, citing Cleveland
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Electric Illuminating Co. v. City of Painesville (1968), 15 Ohio St.2d 125, 129;
Uniformed Firefighters Assn., et al. v. City of New York, et al. (1980), 50 N.Y.2d 85. |

{416} Finally, the trial court concluded that even if it applied the Canfon test, the
State of Ohio still prevailed. Id. at 13. Applying the four-part Canton test, the trial court
reached the following conclusions:

1. Generally permitting employees of political subdivisions through
[sic] the State of Ohio to live where they choose to live while
providing political subdivisions with a process for enacting
specific exceptions, constitutes a statewide and comprehensive
legislative enactment in and of itself.

2. O.R.C. 9.481 operates uniformly throughout the State of Ohio
becausc the statute applies across the State to all included within
the statute’s operative provisions.

3. Subject of providing employees of political subdivisions
throughout the State of Ohio with the freedom to'choose where
they want to live is of a general nature for all of these employees.
Specifically, the law’s subject not only affects employees of the

~ City of Lima by providing them with the freedom to choose where
they want to live, but it also affects employees of every other
political subdivision within the State of Ohio in the same manner.

4. O.R.C. 9.481 qualifies as an exercise of police power. State’s
police power embraces regulations designed to promote public
convenience or the general prosperity or welfare, as well as those
specifically intended to promote the public safety or public health.
(Quoted from Wessel v. Timberlake (1916), 95 Ohio St. 21, 34)

5. O.R.C. 9.481 proscribes a rule of conduct on citizens generally.
As noted by the State, the statute applies to political subdivisions,
but “the practical effect of the legislation and common sense tells
us ‘that O.R.C. 9.481 has a direct impact on the conduct of
employees of political subdivisions generally” City of Canton,
supra, at 155,
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For these reasons, the trial court concluded that R.C. 9.481 was constitutional under both
Canton and the doctrine of statewide concern in addition to its earlier conclusion that
R.C. 9.481 superseded Lima’s ordinance under Section 34.

{917} We note that several other trial courts throughout the State have concluded
that R.C. 9.481 is constitutional and supersedes municipal ordinances to the contrary for
similar reasons. City of Toledo v. State (July 27, 2007), Lucas C.P. No. C106—3235; City
of Dayton v. State (June 6, 2007), Montgomery C.P. No. 06-3507; City of Akron v. State
(Mar. 30, 2007), Summit C.P. No. CV 2006-05-2759; City of Cleveland v. State (Feb. 23,

' 2007), Cuyahoga C.P. No. 06-590463; Am. Fedn. of State, Cty., & Mun. Emps. Local #74
v. Warren (Sept. 14, 2007), Trambull C.P. No. 2006 CV 01489. The Ohio Court of
- Appeals has not decided the constitutionality of R.C. 9.481.
IV. Analysis

{418} Lima asserts three assignments of error for our review. Since assignment
of error two must be resolved before assignment of error one becomes relevant, we will
analyze it first. Our disposition of assignments of error one and two renders assignment
of error three moot.

{919} In its first assignment of error, Lima argues that the trial court incorrectly
determined that R.C. 9.481 is constitutional pﬁrsuant to the doctrine of statewide concern,
Lifna contends that the trial court did not apply the doctrine of statewide concern within

the context of the Canton test. 95 Ohio St.3d 149, 766 N.E.2d 963. Under a proper



Case No. 1-07-21

formulation of the Canton test, argues Lima, R.C. 9.481 is not a “general law”; and
therefore, does not supersede I.ima’s home rule aﬁthority.

{920} The State argues that the proper analysis for determining whether R.C.
9481 is constitutional is not Canton’s home rule analysis; but rather, the analysis
outlined in Central State University and Rocky River IV. 87 Ohio St.3d 55, 717 N.E.2d
286; 43 Ohio St.3d 1, 539 N..E.Zd 103. The State claims that Central State University and
Rocky River IV, like this case and unlike Canfon, involved laws enacted pursuant to
Article I, Section 34 of the Ohio Constitution.

{921} Lima agrees with the State that laws validly enacted pursuant to Article I,
Section 34 of the Ohio Constitution supersede local ordinances passed pursuant to Article
XVIII, Section 3 of the Ohio Constitution, the ‘Home-Rule’ authority. However, Lima
alleges in its second assignment of error that R.C. 9.481 was not validly enacted pursuant
to Article 11, Section 34 of the Ohio Constitution.

{922} Therefore, the first issue before this Cowrt is whether R.C. 9.481 was
validly enacted pursuant to Article II, Section 34 of the Ohio Constitution. If the answer
to this inquiry is ‘yes,” the parties agree that R.C. 9.481 supersedes Lima Ordinance No.
- 201-00; if the answer is ‘no,” then the Canton traditional home rule analysis applies, and

‘Lima’s first assignment of error becomes relevant.



Case No, 1-07-21

ASSIGNMENT OF ERROR NO. I
THE TRIAL COURT ERRED IN CONCLUDING R.C. 9.481 WAS A

VALID ENACTMENT PURSUANT TO ARTICLE II, SECTION 34
OF THE OHIO CONSTITUTION.

{923} In its second assignment of error, Lima argues that R.C. 9.481 was not
validly enacted pursuant to Article T1, Section 34, because “Section 34 * * * address[es]
employment issues directly related to the working environment.” The State counters that
Section 34’s general welfare clause applies fo “conditions of employment,” and since
residency is one such condition, R.C. 9.481 is within Section 34°s grant of authority.

{924} At oral argument, Lima asserted that “conditions of employment” and
“conditions for employment” are distinct issues, because the former means conditions
within the working environment, whereas the later means qualifications for employment.
Lima concedes that Section 34’s grant of authority covers working environment
conditions, but disagrees that it extends to qualifications for employment. We agree with
Lima that Section 34’s language, legislative history, and case law support a more limited
grant of legislative authority than the State presents.

A. Section 34°s Plain Language

{925} “Generally speaking, in construing the Constitution, we apply the Same
rules of construction that we apply in construing statutes.” State v. Jackson, 102 Ohio
St.3d 380, 2004-Ohio-3206, 811 N.E.2d 68, §14. “[OJur inquiry begins with the statutory
text, and ends there as well if the text is unambiguous.” State ex rel. Plain Dealer

Publishing Co. v. Cleveland, 106 Ohio St.3d 70, 2005-Ohio-3807, 831 N.E.2d 987, {38,

10
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quoting Bed Roc Ltd., LLC v. United States (2004), 541 US 176, 183, 124 S.Ct. 1587,
(58 L.Ed.2d 338. |

{926} Article 11, Section 34 of the Ohjo Constitution provides:

Laws may be passed fixing and regulating the hoﬁrs of labor,

establishing a minimum wage, and providing for the comfort, health,

safety and general welfare of all employecs; and no other provision of

the constitution shall impair or limit this power.

Section 34’s plain text provides four clauses. The first three are grants of legislative
authority; the fourth is a supremacy clause. First, Section 34 grants the General
Assembly the authorit?z to pass laws “fixing and regulating the hours of labor”
(hercinafter “hours clause”). Second, Section 34 grants the General Assembly authority
to pass laws “eétablishing a minimum wage” (hereinafter “minimum wage clause”).
Third, Section 34 grants the General Assembly authority to pass laws “providing for the
comfort, health, safety, and general welfare of all employees” (hereinafter “general
welfare clause™). Fourth, Section 34 provides that “no other provision of the constitution
shall impair or limit this power” (hereinafter “supremacy clause”).

{927} Lima argues that the general welfare clause grants the General Assembly
authority to pass laws addressing “employment issues directly related to the working
envirdnment.” The general welfare clause states laws may be passed “providing for the
comfort, health, safety, and general welfare of employees._” The general welfare clause,

thus, provides that the General Assembly may pass laws providing for the ‘general

welfare.” General welfare means “the public’s health, peace, morals, and safefy.” Black’s

11
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Law Dictionary (8" Ed. Rev.) 1625; Mirick v. Gims (1908), 79 Ohio St.174, 179, 86
N.E.880. Usually, the term ‘general welfare’ is associated .with the State’s police powers,
which are broad and discretionary. Gims, 79 Ohio St. at 179,

{928} The pgeneral welfare clanse’s langnage is, however, limited by subject
matter. The general welfare clause’s plain language requires that the General Assembly
enact laws providing for the ‘general welfare’ ‘of employees’ (emphasis added). Lima’s
assignment of error, thus, raises the issue of whether the term ‘employees’ in Sectién 34
means employees acting within the scope of their employment (i.e. within the working
environment) or whether ‘employees’ refers to the status of being an employee, which
transcends any particular locus. In other words, does the term ‘employees’ refer to the
status of being an employee twenty four hours per day, which attaches at hiring and sheds
at firing (‘employee’ in its broadest sense), or does the term have a more limited
meaning, which is intricately tied to a particular locus; here, the work environment. If the
later interpretation is correct, the plain language would support finding that laws passed
pursuant to Section 34’s general welfare clause must address issués related to the
employees’ working environment as Lima argues. If the former interpretation is cdrrect,
then the plain language would support finding that laws passed pursuant to Section 34

can address issues beyond the employees’ working environment as the State argues.

12
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{929} The common law already recognizes the status-conduct distinction of an
employee, for example, in tort law. The doctrine of 1'espomdeatrsuperi()r2 requires that an
employer answer for torts committed by an employee. However, it is a settled tort law
rule that an employer is only liable for the torts committed by an employee under the
doctrine if the employee commits the tort while acting within the scope of his or her
duties. See e.g. Byrd v. Faber (1991), 57 Ohio St.3d 56, 58, 565 N.E.2d 584.
Consequently, the law recognizes that one may be an ‘employee’ in status, but not by
conduct. Since other areas of law draw this distinction, the scope of the term
‘employees’ in Section 34 should be considered.

{930} Since the meaning of the term ‘employees’ is not defined within the text of
the Section 34, we must interpret it consistent with common usage. R.C. 1.42; State ex
rel. Lee v. Karnes, 103 Ohio St.3d 559, 2004-Ohio-5718, 835 N.E.2d 76, 123. Black’s
Law Dictionary deﬁnes ‘employee’ as:

A person who works in the service of another person (the employer)

under an express or implied contract of hire, under which the

employer has the right to control the details of work performance.
(8™ Ed. Rev. 2004) 564. The American Heritage Dictionary defines ‘employee’ as: “[a]
person who works for another in return for financial or other compensation.” (2™ College

Ed. 1985) 250. Neither definition provides a definitive conclusion regarding the scope of

the term ‘employee.” Both definitions refer to the status of being an employee, but

? ‘Respondeat superior’ is defined as: “The doctrine holding an employer or principal liable for the employee’s or
agent's wrongful acts committed within the scope of the employment or agency.” Black’s Law Dictionary (8" Ed.

Rev. 2004) 1338.
13
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Black’s Law definition also emphésizes employer control over work performance, which
generally applies when an employee is acting within the scope of his or her employment.

{931} Since the common definition of ‘employee’ does not satisfactorily resolve
its scope and, thus, the extent of the General Assembly’s general welfare authority under
Section 34, we must utilize other rules of statutory interpretation.

B. Section 34 & Noscitur a Sociis

{§32} As the Ohio Supreme Court has noted, “the natural meaning of words is not
always conclusive as to the construction of statutes.” Cleveland, 2005-Ohio-3807, at §40.
When the meaning of a word or phfas'é 18 unclear, the statutory doctrine of noscitur a
sociis instructs a reviewing court fo determine its meaning by the words immediately
surrounding it. Black’s Law Dictionary (8" Ed.. Rev. 2004) 1087. See also, Wilson v.
Stark Cty. Dept. of Human Serv. (1994), 70 Ohio St.3d 450, 453, 639 N.E.2d 105.

{933} The meaning of the Section 34’s third clause, then, must be interpreted
consistent with Section 34’s first and second clauses, which, like the general welfare
clause, proﬁride grants of legislative authority. We agree with Lima, that if the general
welfare clause’s grant of authority is read consistent with the hours clause and the
minimum wage clause, as the doctrine of noscitur a sociis instructs, then the general
‘welfare clause grants the General Assembly authority to pass laws regulating work
environment conditions.

{934} The general welfare clause of Section 34 grants the General Assembly

authority to pass laws “providing for the comfort, health, safety, and general welfare of

14
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all employees.” As we noted sﬁpra, Section 34°s first clause grants the General Assembly
the authority to pass laws “fixing and regulating the hours of labor,” and Section 34’s
second clause grants the General Assembly authority to pass laws “establishing a
minimum wage.” The hours and minimum wage clauses _address working terms and
conditions within the working environment context; they do not address qualiﬁcationsl for
employment nor do they address issues outside of the working environment. Therefore,
noscitur a sociis instructs that the general welfare clause should, likewise, be interpreted
to address working environment conditions.

{435} Not only should we interpret the scope of the general welfare clause in the
same context as the hours and minimum wage clauses, we should also interpret the term
‘general welfare’ within the third clause in relation to the words directly preceding and
following it. C01ﬁmon sense dictates that the words ‘comfort,” ‘health,’ ﬁnd ‘safety’
relate to working environment conditions. Moreover, theses ferms, like ‘general
welfare,” are followed by the limiting term ‘employees.” We, therefore, should interpret
‘general welfare’ to be a grant of legislative authority for laws affecting the employees’
work environment conditions.

{936} Thus, the doctrine of noscitur a sociis applied to the general welfare clause
as .a whole and to its components supports Lima’s argument that the clause grants
legislative authority for the purpose of passing laws that affect the employees’” working

environment conditions.

15
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C. Section 34 Legislative Hisi:mrv3

| {937} “If the meaning of a provision cannot be ascertained by its plain language, a
court may look to the purpose of the provision to determine its meaning.” Jackson, 2004-
Ohio-3206, at §14, citing Castleberry v. Evait (1946), 147 Ohio St. 30, 67 N.E.2d 861,
paragraph one of the syllabus. “In determining legislative intent when faced with an
ambiguous statute, the court may consider several factors such as circumstances under
which the statute was enacted, the objective of the statute, and the consequences of a
particular construction.” Bailey v. Republic Engineered Steels, Inc. (2001), 91 Ohio St.3d
38, 40, 741 N.E.2d 121, citing R.C. 1.49; State v. Jordan (2000), 89 Ohio St.3d 488, 492,
733 N.E.2d 601. Since we have determined that the term ‘employees’ is ambiguous, and
we cannot ascertain the scope of authority granted under Section 34’s general welfare

clause by looking at its plain language, we turn to the legislative history for guidance.

1. Historical Circumstances

{438} The early 1900's were difficult times for American factory workers. The
working environment often included long hours, low wages, and dangerous working
conditions. MURLO, PRISCILLA & A.B. CHITTY, FROM THE FOLKS WHO BROUGHT YOU
THE WEEKEND 145 (The New Press 2001). See also, generally, DERKS, SCOTT,
WORKING AMERICANS 1880-1999, VOLUME 1: THE WORKING CLASS (Grey House Pub.

2000). Legislative efforts to remedy these woes were stifled by both state and federal

3 Much of the information herein was explained by the Court in Rocky River; however, a fresh look at the legislative
history is prudent.

16
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cowrts striking down laws for violating the freedom to contract, which courts found as a
substantive due process right. Rocky River, 43 Ohio St.3d at 26, n.31-32 (Wright, J.,
dissenting). One of the most infamous of this line of cases was Lochner v. New York,
wherein the U.S. Supreme Court struck down a New York law setting a sixty-hour-per-
week maximum for work in bakeries. (1905), 198 U.S, 45, 25 S.Ct. 539, 49 L.Ed. 937.

{439} The Ohio Constitutional delegates were aware of both factory working
conditions and the legal climate when Section 34 was passed. Several delegates
recognized the working conditions at factories. Mr. Farrell commented at length about
the intolerable working conditions in American factories when debating Section 34°s
minimum wage language:

But, gentleman of the Convention, I have been compelled to change

my position on th[e] question [of minimum wage] in the last few years.

When one considers the relentless war that has been waged against the

trade union movement in this country, and the war of extermination

that is now going on, and, in some instances, mceting with success, in

putting some unions out of business, and the general application of

“black list,” all for no other reason than the piling up of capitalistic

profits without any regard for justice in the premises, when we see the

attempts making to build up industries on the foundations of wages rtoo

low fo admit of decent standards of family life, and hours of labor too

long to admit of sufficient rest and relaxation for even moderate health,

we are driven fo the knowledge that it is time that a decent humane effort

should be made to remedy this un-American condition.
(Emphasis added). 2 PROCEEDINGS AND DEBATES OF THE CONSTITUTIONAL
CONVENTION OF THE STATE OF OHIO (1912) 1328,

{940} The delegates were also aware of the courts’ hostile attitude itoward

progressive labor reform. Mr. Lampson asked Section 34’s reporting committee, “[d]id

17
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3:ou investigate the question as to whether that provision in the constitution relating to the
passage of laws violating the obligation of contract has any bearing on this proposal?”
Id. at 1335. Inresponse, Mr. Dwyer answered:

The courts have been deciding cases. Take that bake-shop case in New

York [i.e. Lochner]. The [Slupreme [Clourt there decided it was a

question of private contract about the hours of labor. Our courts are

becoming more progressive. They are catching the spirit of the time

and we should put a clause in the constitution that will give the courts

an opportunity to more liberally construe these matters than they have

done in the past. '
Id. Thus, it is evident from Section 34’s debates that the constitutional delegates were
well aware of both the working conditions in American factories and the legal climate

with respect to labor reform.

2. Section 34’s Objective

{941} On January 24, 1912, what is now Section 34 was introduced to the Ohio
Constitutional Convention by Mr. Farrell, a delegate from Cuyahoga County, as Proposal
No. 122, entitled “[r]elative to employment of women, children and persons engaged in
hazardous employment.” 1 PROCEEDINGS AND DEBATES OF THE CONSTITUTIONAL
CONVENTION OF THE STATE OF OHIO (1912) 106, On January 25, 1912, Proposal No.
122 was sent to the committee on labor. Id. at 118. On March 19, 1912, Proposal No.
122 was reported to the Convention with an amendment to insert:

Laws may be péssed fixing and regulating the hours of labor,

establishing a minimum wage and providing for the comfort, health,

safety and general welfare of all employees; and no other provision of
the constitution shall impair or limit this power.

18
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Id. at 755. The report was agreed to and the language amended. Id.

{942} On April 22, 1912, Proposal No. 122 was brought before the Convention
and read a second time, whereupon some debate was heard. 2 PROCEEDINGS AND
DEBATES, supra, at 1328. Mr. Farrell began his remarks noting that:

Since this proposal has been on the calendar 1 have heard some little

objection to it, especially with reference to the clause which would

permit the legislature to pass minimum wage legislation, and to that
clause I intend to direct my remarks exclusively.
(Emphasis added). 1d. On the other hand, Mr. Crites began his remarks noting that:
“[flirst, you will note that this proposal is for the sole purpose of limiting the number of
hours of labor; second, to establish a minimum wage for the wageworker.” Id. at 1331,
(Emphasis added). During his remarks in support of the proposal, Mr. Dwyer
commented that employers ought to:

* % % give your employees fair living wages, good sanitary

surroundings during hours of labor, protection as far as possible

against danger, a fair working day. Make his life as pleasant for him

as you can consistent with his employment.

' (Emphasis added). Id. at 1332. Mr. Elson commented, “[i]t seems to me that the kernel
of this proposal is a minimum wage.” Id. at 1336, On the other hand, Mr. Harris offered
his support for Proposal No. 122, except the minimum wage language:

I am very anxious to support the remainder of the proposal, and if the

authors will strike the words “minimum wage,” the proposal will

receive not only the united support of this Convention but of the
people of Ohio * * *

19
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Id. at 1337. Following this debate, the question was called and the proposal passed for
the first time with eighty yeas- and thirteen nays. Id. at 1338.

{943} On May 22, 1912, Proposal No. 122 ﬁas reported from the committee on
Arrangement and Phraseology with an amendment to “Strike out the title and insert: “To
submit an amendment by adding section 34, Article IT of the constitution.—Welfare of
employees’™ and make other grammatical corrections. Id. at 1742.

{944} On May 23, 1912, Proposal No. 122 was read for the third time whereupon
Mr. Harris offered an amendment to strike the words “minimum wage.” Id. at 1784.
Debate on the amendment proceeded, but, ultimately, the amendment was tabled and the
proposal passed for the second time with ninety-six yeas and five nays. Id. at 1786.
Prop(;sal No. 122’s languagel at that time read the same as Section 34 now reads. Id.

{445} On May 31, 1912, Proposal No. 122 was reported from the committee on
Arrangement and Phraseology without amendment and passed a third and final time® with
cighty-seven yeas and eight nays. Id. at 1955,

{946} Reviewing the constitutional debates in light of the historical context
preceding Proposal No. 122 (now Section 34), it is obvious that its purpose was to
empower the General Assembly with legislatix.re authority over: (1) the hours of labor; (2)
a minimum wage; and (3) working environment conditions. Although the debates

surrounding Proposal No, 122 focused on its minimum wage provision, it is clear from

* Proposal No. 122 was passed three times, twice for committee report changes/amendments and one final time with
all the amendrnents incorporated. :
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our own review of the debates- that the minimum wage provision was not Section 34°s
only subject. See also, Rocky River, 43 Ohio St.3d at 48-35 0.. Mr. Dwyer and Mr. Harris’s
- remarks demonstrate that Proposal No. 122°s supporting delegates were also concemed
with working environment conditions within Ohio.

{§l47} R.C. 9.481 does not fall within Section 34’s original intent as evidenced by
the historical context and the Convention proceedings. Rather, R.C. 9.481 attempts to
regulate aspects of employment having nothing to do with the working environment—
namely, where an employee resides after leaving work.

3. Interpretative Consequences

{448} We must also consider the affect of interpreting Section 34’s general
welfare clause beyond the working environment. Bailey, 91 Ohio St.3d at 40, citing R.C.
1.49: Jordan, 8% Ohio St.3d at 492, "If the general welfare clause extends to issues
outside the working environment, then what topic affecting employeéé would ever exceed
its scope?

{949} Consider, for example, a law that would require employers to provide paid
transportation to and from the work place. Although the law does not concern the hours
of labof or a minimum wage, it certainly affects the ‘general welfare’ of employees.
With soaring gas prices, congested traffic, and never-ceasing road construction, such a
law would bring peace-of-mind to many empldyees across the State. If we agree with the
State’s interpretation of the general welfare clause (i.e. beyond the working environment) |

this proposed law must also prevail. Like R.C. 9.481, the law would affect ‘employees’

21



Case No. 1-07-21

if we simply mean employees in status, as discussed in supra §IV, A, but it would not
affect employees within the scope of their employment. We simply cannot agree that
Proposal No. 122’s supporting delegates intended its language to extend beyond the
working envir§11ment. |

D. Section 34 Case Law

{§50} The State argues that éase law supports a broad interpretation of the
General Assembly’s authority under Section 34. The State further argues that the cases
relied upon by Lima for its argument that Section 34’s general welfare clause is limited to
issues directly related to the working environment expressly contradict this narrow
interpretation. We agree, in part, and disagree, in part, with the State’s interpretation of
Section 34 general welfare case law.

{51} We agree with the State that Section 34 is a broad grant of legislative
authority. Am. Ass’'n. of Univ. Professors v. Central State Univ. (1999), 87 Ohio St.3d
55, 61,717 N.E.2d 286 (“This court has repeatedly interpreted Section 34, Article I as a
broad grant of authority to the General Assembly, not as a limitation on its power to
enact legislation.”); Rocky River, 43 Ohio St.3d at 13 ([Section 34] “constitutes a broad
grant of authority to the legislature to provide for the welfare of all working persons,
including local safety forces.” (citing State ex rel. Bd. of Trustees of Police & Fireman's
Pension Fund v. Bd. of Trustees of Police Relief, and Pension Fund of Maﬁ‘ins Ferry

(1967), 12 Ohio St.2d 105, 539 N.E. 2d 135)). However, the fact that the legislative
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grant of power i§ ‘broad’ does not mean that the power exceeds the amendment’s
lanpuage or original intent; therefore, a further analysis is required.

{9152} An example of an appropriate analysis is found in Central State, supra. In
that case, the American Association of University Professors (AAUP) challenged R.C.
3345.45, which required a mandatory ten percent increase in faculty classroom
instruction at state universities. 87 Ohio St.3d at 56. In addition to its equal protection
claims, AAUP argued that R.C. 3345.45 was outside the General Assembly’s authority
under Section 34. Id. at 60. AAUP argued that only laws benefiting employees could be
passed pursuant to Section 34, and since R.C. 3345.45 burdened employees by increasing
work hours, it was invalid. [d. The Ohio_ Supreme Court disagreed.

{9153} The Ohio Supreme Court first noted that Section 34 powers are broad, as
pointed out by the State. Id. at 61. However, the analysis did not stop there; instead, the
Court then went back to Section 34’s plain language and reasoned that, in effect, AAUP
was adding limiting language that did not exist in Section 34:

AAUP’s position would require Section 34 to be read as a limitation, in

effect stating: “No law shall be passed on the subject of employee

working conditions unless it furthers the comfort, health, safety and

general welfare of all employees.”
Id. Beyond the plain language analysis, the Court also examined the practical effect of

AAUP’s interpretation and found that it was problematic in the context of many existing

laws other than R.C. 3345.45. Id. Therefore, the State’s emphasis on the Ohio Supreme
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Court’s interpretation of Section 34 powers as ‘broad,” although 1'elevant,. 1s not
dispositive to the issue raised in this case; a further analysis 1s required.

{954} To begin with, we disagree with the State that Pension Fund or Rocky River
‘expressly contradict’ Lima’s argument that Section 34’s general welfare clause is limited
to the working enviroﬂment. On the contrary, these cases, read in their totality with an
understanding of the laws at issue therein, lend support to Lima’s argument that Section
34’s general welfare clause is more limited in scope than the State alleges. Furthermore,
consistent vﬁth the amendment’s primary concern, Section 34 generél welfare case law is
limited to employee economic welfare.

{955} In Pension Fund, the municipality challenged several sections of R.C.
Chapter 742 and specifically R.C. 742.26, which required that municipalities transfer
their firefighter and police pension and relief fund assets into a state-controlled disability
and pension fund. 12 Ohio St.2d at 106. The Ohio Supreme Court upheld R.C. 742.26
apparently under Section 34’s genéral welfare clause.

{956} The State of Ohio argues that pensions and disability benefits, the subject
of Pension Fund, are not directly related to the work environment; and therefore, the
General Assembly’s Section 34 general welfellre authority extends beyond tﬁe work
environment. The State reasons that pensions are received after retirement; and therefore,
R.C. Chapter 742 is not related to the employee’s working environment. Although
pensions are received after retirement and, therefore, the effects of R.C Chapter 742 are

realized after the employee is no longer in the working environment, R.C. Chapter 742
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pension and disability benefits are calculated based on an employee’s wages and years of
service. R.C. 742.3716; R.C. 742.39; Ohio Adm. Code 742-3-02. Consequenily, R.C.
Chapter. 742 pension and disability benefits, upheld by the Ohio Supreme Court, are
related to the working environment sinﬁe they are calculated with respect to time and
wages earned in the work place.

{1]57} Furtherrﬁore, pensions and disability benefits are nothing more than
additional wages and compensation. Section 34’s minimum wage clause was enacted to
give the State the authority to establish a wage foundation, but certainly the State is free
to go beyond that foundation. The State, as employer, is also able to contract with its
employees regarding wages and compeﬁsation, and does so regularly. Northing in Section
. 34 was meant to limit this preexisting State power.

{958} In Rocky River v. State Emp. Relations Bd., the Ohio Supreme Court
determined that the Public Employees’ Collective Bargaining Act, R.C. Chapter 4117,
which provided for binding arbitration, addressed the ‘general welfare’ of employees; and
therefore, was a valid exercise of the General Assembly’s Section 34 powers. 43 Ohio
St.3d 1, 13, 539 N.E.2d 103. Like Pension Fund, R.C. Chapter 4117’s legislative end
was related to the work environment and the workerl as an ‘employee’ working within the
scope of his or her duties. The purpose of a coileqtive bargaining agreement is to provide
for agreed-upon wages, hours, benefits, and other terms and conditions of employment,

and the binding arbitration provided by R.C. Chapter 4117 was enacted to reach such an
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agreement. R.C. 4117.10. Wages, hours, benefits, and other terms and conditions of
employment impact the worker in the work place.

{59} Contrary to the State’s arguments, both Pension Fund and Rocky River do
suggest that laws enacted pursuant to Section 34’s general welfare language must have, at
minimum, some nexus between their legislative end and the working environment. R.C.
9.481, unlike the laws in Pension Fund and Rocky River, lacks any nexus between its
legislative end and the working environment. Rather, R.C. 9.48] attempts to regulate
where an employee may reside outside of the work place.

{960} More importantly, like Rocky River and Pension Fund, other cases
interpreting Section 34’s general welfare language are limited to legislation providing for
the economic welfare of employees. See e.g. State ex rel. Mun. Const. Equipment
Operator’s Labor Council v. Cleveland, 114 Ohio St.3d 183, 2007-Ohio-3831, 870
N.E.2d 1174 (sick-leave benefits); State ex rel. Horvath v. State Teachers Retirement Bd.
(1998), 83 Ohio St.3d 67, 697 N.E.2d 644 (teacher’s savings plans); Cincinnati v. Ohio
Council 8, Am. Fedn. of State, Cty., and Mun. Emp. (1991), 61 Ohio St.3d 658, 576
N.E.2d 745 (collective bargaining). In fact, Justice Cook has noted that “[e]conomic
legislation related to the welfare of employees, including pension funds for public
employees, is granted favored status under Section 34, Article II of the Ohio
Constitution.” Horvath, 83 Ohio St.3d at 74, fn. 2. One of the main purposes behind

Section 34 was to address the economic welfare of employees who were earning meager
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wages during the 1900"3. Consistent with Section 34’s ge11esi§, the Ohio Supreme Court
has limited the scope of Section 34’s general welfare clause to economic legislation.’

{g61} R.C. 9.481, unlike the laws upheld under Section 34’s general welfare
clause, is not economic legislation. Consequently, upholding R.C. 9.481 under Section
34’s general welfare clause would expand its scope beyond that recognized by the Ohio
Supreme Court; and this, we decline to do. Furthermore, if the laws passed under Section
34’5 general welfare clause do not have some nexus between their legislative end and the
working environment, we see no boundary to the State’s power over the employee and
employer. We cannot agree that the 1912 Constitutional delegates intended such a result.

E. Conclusion

{962} First, we determined that Section 34’s plain language provides that laws
may be passed providing for the ‘general welfare’ ‘of employees.” Second, since the
plain meaning of the term ‘employees’ can be more limited than simply signifying a
status and is, therefore, ambiguous, we applied the statutory doctrine of noscitur a sociis
and determined that the general welfare clause should be limited to the working
environment. Third, we analyzed the legislative history, including the historical context
in which Séction 34 was passed and the debates, and again determined that Section 34’s
general welfare clause should be limited to the working environment. Fourth and finally,

we analyzed Section 34 general welfare case law and determined that although Section

> That is not to say that Section 34's only purpose was to address economic concerns or onl-y minimum wages. As
we have explained, the plain language of Section 34 also provides for: (1) hours of labor; (2) minimum wages (3)
health; (4) comfort; and (5) safety. See Rocky River, 43 Ohio St.3d at 14-16.
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34 general welfare powers are broad, they are broad within the context of the working
environment. Further, we noted that cases interpreting Section 34’s general welfare
clause are limited to laws affecting employee economic welfare.

{963} For all these reasons, we conclude that laws enacted pursuant to Section
34’3 general welfare clause must, at minimum, have some nexus between their legislative
end and the working environment. Since R.C. 9.481 lacks any nexus between its
legisiative end—restrictiﬁg political subdivisions from requiring residency as condition
of employment—and the working environment, we hold that R.C. 9.481 was not validly
enacted pursuant to Article 11, Séction 34 of the Ohio Constitution,

{964} Lima’s assignment of error two, is therefore, sustained.

ASSIGNMENT OF ERROR NO. I

THE TRIAL COURT ERRED IN FINDING R.C. 9481 IS A
GENERAL LAW OF STATEWIDE CONCERN

{{[65} Having sustained Lima’s second assignment of error, Lima’s first
assignment of error is now relevant and dispositive to this case. In its first assignment of
error, Lima argues that the trial court incorrectly determined that R.C. 9.481 is
constitutional pursuant to the doctrine of statewide concern. Lima contends that the trial
court did not apply the doctrine of statewide concern within the context of the Cantfon
test. Under a proper formulation of the Canton test, argues Lima, R.C. 9.481 is not a

“genéral law”; and therefore, does not supersede Lima’s home rule authority. In addition,
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Lima argues that its residency requirement is a matter of local self-government; and
therefore, prevails under the Caniton test.®

{466} The State argues that regulation of residency requirements has transformed
into a matter of statewide concern due to the extraterritorial effects that such
requirements have on other communities. Further, the State argues that since Lima
enacted its residency pursuant to its local self-government power and not its police
power, the Canton test does not apply. (State’s Brief at 17). We disagree with the State’s
interpretation of the applicable case law; and therefore, find that the State’s arguments
lack merit.

{4067} First, the State’s argument that Canfon does not apply when a municipality
acts pursuant to its local self-government power is correct, but it certainly does not mean
that the State prevails.”

The first step in a home-rule analysis is to determine “whether the

matter in question involves an exercise of local self-government or an

exercise of local police power.” If an allegedly conflicting city
ordinance relates solely to self-government, the analysis stops, because

the Constitution authorizes a municipality to exercise all powers of

local self-government within its jurisdiction. On the other hand, if, as

is more likely, the ordinance pertains to concurrent police power

rather than the right to self-government, the ordinance that is in

conflict must yield in the face of a general state law.

Am. Financial Servs. Assn. v. Cleveland, 112 Ohio St.3d 170, 2006-Ohio-6043, 858

5 Both the State and Lima concede that Canton prong one is met. The disagreement is whether prongs two and three

are met.
7 In fact, Lima is arguing that its residency requirement was passed pursuant to its local self-government power, and

therefore Canton prong two fails.
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N.E.2d 776, 923, citing Twinsburg v. State Emp. Relations Bd. (1988), 39 Ohio St.3d
226, 228, 530 N.E.2d 26, overruled on other grounds, Rockj River, 43 Ohio St.3d 1. On
the contrary, if Lima enacted its residency requirement pursﬁant to its local self-
government power, the “analysis stops, because the Constitution authorizes a
municipality to exercise all powers of local self-government within its jurisdiction,” and
Lima prevails. Id.

{968} This result is also supported from the fact that the Canfon three-prong
preemption test was developed iﬁ order to determine whether a municipal ordinance must
.yiéld to the provisions of a state statute. Canton v. State, 95 Ohio St.3d 149, 2002-Chio-
2005, 766 N.E.2d 963, 99; Ohio Assn. of Private Detective Agencies, Inc. v. N. Olmsted,
65 Ohio St.3d 242, 244, 602 N.E.2d 1147. Canton prong two requires that: “the
ordiﬁance is an exercise of the police power, rather than local self-government.”
Therefore, if: (1) the Canton test determinés whether a municipal ordinance must yield to
the provisions of a state statute; (2) Canton prong two requires that Lima enacted its
residency requirement pursuant to the police power; and (3) Lima enacted its residency
requirement as an act of local self-government as the State argues; then, Lima’s
ordinance need nof yield to R.C. 9.481.

{969} Second, the State is appealing to the doctrine of statewide concern as an -
independent ground for preemption. That argument, however, was rejected by the Ohio

Supreme Cowrt in Am. Financial Servs., supra. The Ohio Supreme Court explained, “[w]e
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recognize, however, that the application of “statewide concern” as a separate doctrine has
caused confusion, because some courts have considered the doctrine a separate ground
upon which the state may regulate.” 2006-Ohio-6043, at §29, citing Dayton, 157 Ohio
App.3d 736, 2004-Ohio-3141, 813 N.E.2d 707, ﬂﬂ32—76. The Court in Am. Financial
Servs. clarified that thé statewide concern doctrine is part of the Canfon three-prong
preemption test and used to detérmine whether “the ordinance is an exercise of the police
power, rather than local self-government” (Canion prong two). Id. at 30.

{§70} Since we do not believe the State intended to admit that Canfon prong two
is lacking, we will pfoceed with the Canmton analysis, beginning with Lima’s first
argument that R.C. 9.481 is not a “genecral law” as required by Canton prong three. If
Canton prong three is met, we must determine whether Canton prong two is met;
however, if prong three is not met, then the Canton test fails and the inquiry is over.

{471} Prong three of Canton’s preemption test requires that the state statute is a
“general law.” 2002-Ohio-2005, at 9. Whether the state statute is a general law is, itself,
determined by a separate four-prong test. Id. at §21. To be a general law under prong
three of Canton’s preemption test, the statute must:

(i) be part of a statewide and comprehensive legislative enactment,

(2) apply to all parts of the state alike and operate uniformly

throughout the state, (3) set forth police, sanitary, or similar

regulations, rather than purport only to grant or limit legislative
power of a municipal corporation to set forth police, sanitary, or

similar regulations, and (4) prescribe a rule of conduct upon citizens
generally.
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Id. Lima argues that R.C. 9.481 does not meet prongs three and four of the Canton
general law test. We agree.

A Police, Sanitary, or Similar Regulation

{472} The Court in Canton explained that “general laws” within Section 3, Article
XVIII of the Ohio Constitution means “statutes setting forth police, sanitary or similar
regulations and not statutes which purport only to grant or to limit the legislative powers
of 2 municipal corporation to adopt or enforce police, sanitary or other similar
regulations.” 2002-Ohio-2005, at 31, citing W. Jefferson v. Robinson, 1 Ohio St.2d 113,
205 N.E.2d 382, at paragraph three of the syllabus. The pertinent language of R.C. 9.481
provides: “[e]xcept as otherwise provided in division (B)(2) of this section, no political
subdivision shall require any of its employees, as a condition of employment, to reside in
any specific area of the state.” Thus, on its face, R.C. 9.481 clearly purports “to limit the
legislative powers of a municipal corporation to adopt or enforce police, sanitary or other
similar regulations.” Id.

{973} However, in Canton the Court determined that paragraph three of
Robinson, supra, really meant “that a statute which prohibits the exercise by a
municipality of its home rule powers without such statute serving an overriding statewide
interest would directly contravene the constitutional grant of municipal power.”
(Emphasis added). Id., citing Clerfmont Environmental Reclamation Co. v. Wiederhold

(1982), 2 Ohio St.3d 44, 48, 442 N.E.2d 1278. Thus, the critical inquiry in this case is
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whether allowing political subdivision employees to reside in any part of the state is an
“overriding state interest.”

{974} The Court in Canfon did not explain what it meant by “overriding state
interest,” nor did it definitely conclude that the law at issue in that case was one sﬁch
“overriding state interest,” Rather, the Court in Canfon merely concluded that “R.C.
3781.184(C), on its face, appears to serve an overriding state interest in providing more
affordable housing options across the state.” (Emphasis added). 2002-Ohio-2005, at §33.
The Court in Claremont, on the other hand, concluded that the issue of “whether there
will be safe and properly operated hazardous waste disposal facilities within this state to
receive the potentially dangerous wastes from Ohio industry and, by so doing, prevent
such wastes from fouling our water and countryside” was an overriding state interest. 2
Ohio St.3d at 49.

{975} Even if there may be a state inferest at stake in this case, it is not an
‘overriding” one. When passing R.C. 9.481, the General Assembly declared its intent to
recognize “[t]he inalienable and fundamental right of an individual to choose where to
live pursuant to Section 1 of Article I, Ohio Constitution.” Sub. S.B. No. 82, §2.
However, “[i]nterpretation of the state and federal Constitutions is a role exclusive to the
judicial branch.” Beagle v. Walden (1997), 78 Ohio St.3d 59, 62, 676 N.E.2d 506.
Although the citizens of Ohio may have a right to determine where they live under
Article 1, Section 1, citizens do not have a right to live where they want and demand

employment with a particular employer. See Smeltzer v. Smelterzer (Nov. 24, 1993), 7th
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Dist. No. 92-C-50, at *1, citing Allison v. Akron (1974), 45 Ohio App.2d 227,343 N.E.2d
128; Cutshall v. Sundquist (C.A. 6, 1999), 193 F.3d 466, 479; Morgan v. Cianciola (Dec.
28, 1987) 7th Dist. No. 87 C.A. 130, at *1 (“The constitution does not guarantee the right
to hold a specific job with a particular employer, but, rather, the right ‘to follow a chosen
trade or occupation, and to earn a livelihood for oneself * * *.°7),

{976} Certainly the preservation of a Constitutional right would be an “overriding
state interest” on the same scale as the State’s interest in protecting the water supply from
hazardous waste. However, there is no constitational right to choose where one lives
and, at the same time, demand employment from an unwilling employer, So, the State’s
interest in prohibiting political subdivisions from passing residency restrictions is not an
‘overriding’ one, like the State’s interest was in Claremont, supra.

{477y On the other hand, Lima’s interest in establishing residency as a
qualification of employment is substantial. The Mayor of Lima gave several important
reasons for the residency requirement; specifically it:

(1) promotes the City’s interest in the employment of individuals who

are highly committed to the betterment of the City where they
both live and work; ‘

(2) enhances the quality of work performance by employing
individuals who are knowledgeable about and aware of issues and
conditions in the City; '

(3} promotes the employment of individuals with a greater empathy
for the real and long term concerns and problems of the people of
Lima;

(4) promotes the development and maintenance of a workforce with a

greater personal stake in working to ensure the City of Lima’s
improvement and progress over the long term;
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(5) promotes the availability of resident employees who are easily
available for emergency situations and who can respond promptly
if on-call for certain duties;

(6) promotes the ability of the City to maintain a workforce that
reflects the racial and ethnic diversity of its population and its
absence would undermine those efforts;

(7} produces economic benefits that flow to a city from having

‘ resident employees which are of a particular importance in an
economically depressed city such as Lima;

(8) promotes the value of real estate in the City;

(9) promotes the development and maintenance of strong
neighborhoods anchored by stable, wage-earning City employees
and their families; and

(10) promotes numerous other benefits to the City of Lima and helps
avoid other harms.

(Mayor of [.ima Affidavit at 8). In addition to these reasons, the qualification, duties, and
selection of municipal officers has traditionally been within 2 municipality’s home rule
authority. State ex rel. Lentz, v. Edwards (1914), 90 Ohio St. 305, 107 N.E. 768.); State
ex rel. Frankensiein v. Hillenbrand (1919), 100 Ohio St. 339, 343-345, 126 N.E. 309;
State ex rel. Mullin v. Mansfield (1971), 26 Ohio St.2d 129, 269 N.E.2d 602; Northern
Ohio Patrolmen’s Benev. Assn. v. Parma (1980), 61 Ohio St.2d 375, 402 N.E.2d 519,
State Personnel Bd, of Reﬁiew v. Bay Village Civ. Serv. Comm. (1986), 28 Ohio St.3d
214, 216, 503 N.E.2d 518. The Ohio Supreme Court has extended the home rule
authority to the appointment and regulation of police officers and other civil service
functions as well. Harsney v. Allen (1953), 160 Obio St. 36, 40, 113 N.E.2d 86, citing
State ex rel. Lentz v. Edwards (1914), 90 Ohio St. 305, 107 N.E. 768, State ex rel.‘ Regetz
v. Cleveland Civ. Serv. Comm. (1995), 72 Ohio St.3d 167, 169, 648 N.E.2d 495, citing

State ex rel. Canada v. Phillips (1958), 168 Ohio St. 191, 151 N.E.2d 722; State ex rel.
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Meyers v. Columbus (1995), 71 Ohio St.3d 603, 606, 646 N.E.2d 173, citing State ex rel.
Bardo v. Lyndhurst (1988), 37 Ohio St.3d 106, 108, 524 N.E.2d 447; State ex rel. Hipp v.
N. Canton (1996), 75 Ohio St.3d 221, 224, 661 N.E.2d 1090. Lima has a similar interest
in the qualifications of its other employees as well, and exercising legislative anthority in
furtherance of this interest should be within the home rulerauthority_

{478} Even if the State had an ‘overriding’ interest in this case, R.C. 9.481 has
several exceptions similar to the law in Canton, which defeats the State’s proposed
interest. The Court in Canfon recognized that the State’s proposed interest in passing
R.C. 3781.184(C) was to provide affordable housing options across the state; however
the law had an exception for restrictive covenants in private deeds. 2002-Ohio-2005 at
€33, citing R.C. 3781.184(D). The Court in Canfon found that this exception actually
defeated the State’s purpose; and therefore, the law failed to set forth police, sanitary, or
similar regulations and only served to limit the legislative authority of municipalities. Id.

{479} The General Assembly’s purpose in passing R.C. 9.481 was:

* # % to generally allow the employees of Ohio’s political subdivisions

to choose where to live, and that, it is necessary to generally prohibit

political subdivisions from requiring their employees, as a condition of

employment, to reside in any specific area of the state in order to
provide for the comfort, health, safety, and general welfare of those
public employees.
Sub. S.B. No. 82, §3. First, R.C. 9.481, like R.C. 3781.184(C), on its face exempts
private parties and the State, itself. R.C. 9.481(C). Second, like R.C. 3781.184(C), R.C.

9.481 has two further exemptions for “volunteers” and for employees required to respond
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to ‘emergencies’ or ‘disasters.” R.C. 9.481(E)(2)(a); (B)(2)(b). Thus, R.C. 9.481 has
exemptions that defeat its purpose of generally prohibiting residency restrictions, and,
like the law at issue in Canton, fails to set forth police, sanitary, or similar regulations.

{980} We, therefore, find that R.C. 9.481 does not set forth police, sanitary, or
similar regulations but merely limits the municipality’s power to do the same, and
prohibiting political subdivisions from requiring residency as a ﬁondition of employment
is not an overriding state interest sufficient to meet prong three of Canton’s general law
test.

B. Prescribing a Rule of Conduct on Citizens Generally

{981} Prong four of Canton’s general law test requires that the statute “prescribe a
rule of conduct upon citizens generally.” 2002-Ohio-2005, at §21. The Court in Canton
explained that a general law “is [not] a limitation upon law making by municipal
legislative bodies” and has “no special relation to any of the political subdivisions of the
state.” 2002-Ohio-2005, at 934, 38, citing Youngstown v. Evans (1929), 121 Ohio St.
342, 168 N.E. 844 (Statute providing “that all municipal corporations shall have general
power ‘to make the violation of ordinances a misdemeanor, and to provide for the
punishment thereof by fine or imprisonment, or both, but such fine shall not exceed five
huﬁdred dollars and such imprisonment shall not exceed six months™ does not prescribe a
rule of conduct upon citizens generally.); Schneiderman v. Sesanstein (1929), 121 Ohio
St. 80, 84, 167 N.E. 158 (speed limits), quoting Froelich v. Cleveland (1919), 99 Ohio St.

376, 386, 124 N.E. 212; Clermont, 2 Ohio St.3d 44 (hazardous waste facility).
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{982} This same standard has been applied by the Ohio Supreme Court in other
home rule cases. Robinson, | Ohio St.2d at 117 (statute that purported to grant a
municipality power to license solicitors does not prescribe a rule of conduct upon citizens
generally); Linndale v. State (1999), 85 Ohio St.3d 52, 55, 706 N.F. 2d 1227 (prohibiting
local law enforcement officers from issuing speeding and excess weight citations on
interstate freeways does not prescribe a rule of conduct upon citizens generally).

{483} Like the statutes in Canton, Youngstown, and Linndale, R.C. 9.481 only
purports to limit a municipality’s legislative power and has a special relationship to the
state political subdivisions. R.C. 9.481’s plain language states: “[e]xcept as otherwise
provided in division (B)(2) of this section, no political subdivision shall require any of its
employees, as a condition of employment, to reside in any specific area of the state.”
R.C. 9.481 is, on its face, a limitation of local legislative power and applies only to
political subdivisions. As such, it fails prong four of Canton’s general law test.

C. Conclusion of Canton’s General Law & Preemption Tests

{484} R.C. 9.481 fails prongs three and four of Canton’s general law test;
therefore, R.C. 9481 does not preempt Lima Ordinance Né. 201-00 since it fails
Canton’s fhree—part preemption test. 2002-Ohio-2005, at Y9, 21. Because we have
determined that R.C. 9.481 fails prong three of Canfon's preemption test and all fhree
prongs must be met, we need not consider the parties’ arguments on whether R.C. 9.481

also fails prong two of Canfon’s preemption test. 2002-Ohio-2005, at 9. Since R.C.
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9.481 fails Canton’s preemption test, it violates Section 3, Article XVIII of the Ohio
Constitution, 2002-Chio-2005, at 939.
{185} Lima’s second assignrﬁent of error is, therefore, sustained.
ASSIGNMENT OF ERROR NO. 111
THE TRIAL COURT ERRED IN NOT FINDING R.C. 9.481

VIOLATES ARTICLE 1II, SECTION 26 OF THE OHIO
CONSTITUTION,

{486} In its third assignment of error, Lima argues that the trial court erred in not
finding that R.C. 9.481 violates Article II, Section 26 of the Ohio Constitution (the
Uniformity Clause). Since we have decided that R.C. 9.481 violates Section 3, Article
XVII of the Ohio Constitution, we need not decide whether it also violates the
Uniformity Clause. Canton, 2002-Ohio-2005, at §39; Linndale, 85 Ohio St.3d at 55.

V. Conclusion

{987} A few closing remarks are appropriate before we conclude. We understand
that residency requirements have a real impact on Ohio citizens and are often felt most by
working families. Were we members of the Ohio Legislature, our decision might be
different than that required of us today, We, however, are judicial officers and have taken
an oath to uphold the Ohio Constitution and the laws of this State—and to that oath we
hope to be found faithful by those who havc. so entrusted us. Thﬁs constrained, we
summarize our conclusions of law:

{488} R.C. 9.481 was not validly enacted pursuant to Article 11, Section 34 of the

Ohio Constitution, because Section 34’s language, legislative history, and case law
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support finding that laws providing for the ‘general welfare’ ‘of employees’ must have, at
minimum, some nexus between their legislative end and the working environment.

{89} R.C. 9.48f is not a éeneral law under Canton that would preempt Lima
Ordinance No. 201-00; therefore, R.C. 9.481 violates Section 3, Article XVIII of the
Ohio Constitution. Lima Ordinance No. 201-00 is a valid exercise of local self-
government pursuant to Section 3, Article XVIII of the Ohio Constitution and prevails,
R.C. 9.481 ndtwithstanding.

{990} Having found error prejudicial to the appellant herein in the particulars
assigned and argued, we reverse the judgment of the trial court and remand for further
proceedings consistent with this opinion.

Judgment Reversed and
Cause Remanded.

ROGERS, P.J. and WILLAMOWSKI, J., concur.

fjlr
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