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STATEMENT OF THE CASE AND FACTS
The Statement of the case and Statement of facts prbvided by the State of Ohio
(hereinafter Appellant) in this action will be sufﬁéie_nt and amicus curiae Fraternal Order

of Police of Ohio, Inc. (FOP) will not duplicate those statements here.

STATEMENT OF PUBLIC INTEREST AND CONSTITUT IONAL QUESTION
| This case presents several constitutional questions; to wit;

1. Does O.R.C. 9.481 as enacted on May 1, 2006 violate Article II Section 34 of the
Constitution of the State of Ohio?

2. Does O.R.C. 9.481 as enacted on May 1, 2006 violate Article II Section 26 of the
Constitution of the State of Ohio? , '

3. Does O.R.C. 9.481 as enacted on May 1, 2006 violate Article XVIII Section 3 of -
the Constitution of the State of Ohio? '

In this case the decision of the court of appeals affects every political subdivision
and ail -employees employed by those entities throughouf the State of Ohjo. The public’s
interest in the issue of residenéy is pro.foundly affected if the étatutory language enacted
b}Ir the legislature in O.R.C. § 9.481 is not held to be applicable statewide.

The ruling in the court of aﬁpéals, if penﬁ_itted to stand, undermines the authority.
currently afforded tb_the General Assembly in its law making capacity. Thdusands‘of
citizens in the State of Ohio are employed by the municipalities that are covered By.this :
statute. By enacting O.R.C. § 9.481, ther General asscmjt)ly under has recognizedr-
residency as a term or conditibn of cmﬁloyment and has codified a general law that is to
be implemented statewide. The statute gives employees the freedofn to choose their place
of residence while the ordinance at jssue requires them to live within the City .Iir'nits.

Lima ordinance 201-00 clearly prohibits what O.R.C. §9.481 allows. The ordinance must




therefore be rendered void. Stru'theresr v. Sokol (1923), 108 Ohio St. 263, 755 N.E.2d
857. In light of the ramifications faced by the membel;ship of the FOP and the citizenry of
Ohio the Courrt of Appeals decision must be overturned. |

T'he decision of the court of appeals is contrary to the statute and to prevailing
precedent on this subject. The decision violates the Constitution for the State of Ohio by
elevating the status of the Home-Rule ?rovi’sion. O. Const. Article XVIII Section 3 grants
municipalities limited éuthority to create ordinanées affecting its Lemployees unless the
ordinance as created conflicts with State law. Where a general law such as OR.C. §
9.481 has been enacted pursuant to O. Const. Article 1 Section 34, the general law

- prevails over a local ordinance when as here the law as enacted is of statewide concern.

vi




ARGUMENT |
PROPOSITION OF LAW NO. 1:

ORC. § 9.481 WAS ENACTED PURSUANT TO THE

AUTHORITY GIVEN TO THE GENERAL ASSEMBLY UNDER

ARTICLE II SECTION 34 OF THE STATE OF OHIO

CONSTITUTION, IT THEREFORE SUPERSEDES ANY AND ALL

PROVISIONS ACTING TO THE CONTRARY. .

The City of Lima édntends that O.R.C § 9.481 violates Article II Section 34 of tile'
Ohio Constitﬂtion. In fact Articie II Section 34 grants the Ohio General ASscmbly br;)ad
discretion when enacting laws effecting the éomfort, health, safety and general welfare of
~ employees. City 'of Rocky River v. Staré Emploifment Relations Boafd (1989), 43 Ohio
St.3d 1. Under Article II Section l34 “the General Assem_bly retains exclusive
constitutional power and its decisions are entitled to due deference. Brady v. Safety-Kleen
Corp. (1991), 61 Ohiq St.3d 624,632y N. Ohio Patrolmen’s Benevolent Assn. w. Parﬁw
(1980}, 61 bhio St.2ci 375,377, 15 0.0.3d 450, 402 N.E.2d 519.
| | The sole function of the éourt of appeals in this case was 1o determine \;vhether or
not the law as enacted exceeds the limits of legislative power afforded the Genéral‘
Assembly. State ex rel. Bishop v. Mt. Or@b Villagé School Dist. Bd.- of Edn. (1942), 139
Ohio St. 427, 438, 22 0.0. 494, 40 N.E.2d 913. It is well established that legislative
actions possess a strong presumptién of constitutionality. In order to overcome that
-presumptior-l the City of Lima w_as‘required to prove beyond a reasonable doubt that the
legislation and the Ohio Constitution are incompatible. The City of Lima failed to meet
this burden in the court of appealé. Dickman v. Defenbacher (1955), 164 Ohio St. 142;
128 N.E.2d 59; Kelleys- Island Caddy Shac_k,_ Inc. v. Zaino; 96 ‘Ohio St.3d 375, 2002-

Ohio-4930, 775 N.E.2d 489. The Ohio courts have fufther held that a statute "must be

enforced unless it is in clear and irreconcilable conflict with some express provision of




" the constitution.” Spivey v, Ohio (N.D.Ohio 1998), 999 F.Supp. 987, 999. OR.C.§ 9.481
is not in conflict with any section of the constitution. |

The City of Lima argues that O.R.C. § 9.481 confl.ilc'ts with Article XVIII Section
3 (the Hbme Rule Provision) This Article gives municipalities the right to exercise all
- powers of local self govemmc;,nt and to adoﬁt and enforce within their limits such local
police, sanitary and other similar regulétions as are not in con,ﬂipt with general‘la\#s. This
Article clear‘ly limits the authority of municipalities wherer a conﬂic:t with law is found. If
it is determined that the ordinance prohibits what the State law permits, the State law
prévai‘ls.- Strufhers v. Sokol (1923), 108 Ohio St. 263, 755 N.E.2d 857.
| This case is not limited to the implementatioﬁ of an ordinance under local self
government. To the conffary, it involves a matter of statewide concern and involves a
law of a general nature because O.R.C. § 9.481 operates uniformly throughout every
county in the State of Ohio. It therefore does not violate Article IT Section 26 of the Ohio
Consﬁtﬁtian It is applicable to every political subdivision within the state. American
Financial Services Assn. v. Cleveland (2006), 112 tho S5t.3d 170, 5875 N.E.2d 776.

In Reading v. Pub Util. Comm. (2006), 109 Ohio St.3.d 193 this Court held that
“It is a fundamental principle of Ohio lawr that, pursuant to the “statewide concern”
doctrine, a municipali_ty may not; in regulatioﬁ of lqcal matters, infringe on matters of
generﬁl and statewide concern.” The Court has continuously upheld this principle. State
ex rel. Evans v Moore(1982), 69 Ohio St.2d 88, 431 N.E.2d 311. The statute regulates
residency for cit_izené throughout Ohio. As such the City of Lima’s home rule concerning
residency can not stand. Several courts throughout Ohio have reviewed this matter and

the majority have held that O.R.C. § 9.481 is constitutional and prevails over the various




ordinances involved in each of those cases. '

The Third District Court of Appeals (opinion at page 9) and the City of Lima both
concede that if O.R.C. § 9.481 was validly enacted pursuant 0 Article II section 34 of the
Ohio Constitution then OR.C. § 2.481 supersedes the Lima residency ordinance.
Without question, O.R.C. § 9481 was vaiidly enacted under the authority granted the
General Ass_embly by Article II Section 34 of the Constitution for the State of Ohio. That
is clearly established by the unambiguous language contain.ed in that section,

The Third District Courf of Appeals overstepped its bounds when it décidcd to
explore the policy and wisdom of this statute. The court dissected the statute aﬁd applied
its own interpretation to the intent of the legislature. The fact that the court mﬁy,have ,
disagreed with the legislature does not give it anthority to override a statute that is within
the exclusive jurisdiction of the legislature. In interpreting a statute, the courts are bound
- by the Vlanguage enacted by the General Assembly, the courts are tor give effect to the
words contained in the statute. The courts are not to place tﬁeir own interpretation on
those words nor can they displace the words contained therein. State v. White, 103 Ohio
St.éd 580, 2004-Ohio-5989, 817 N.E.2d 393; see, also, State v. Cress, 112 Ohio St.Sd 72,
2006-Ohio-6501, 858 N.E.2d 341, |

The General Assembly and not the Third District Court of Appeals is the branch
of Vs£ate government charged by the Ohio Constitution under Article II section 34 with.

creating policies that protect the well being of the citizens of Ohio. The General

! City of Lima v. State of Ohio (Feb16, 2007}, Allen C.P. No CV 2006-518; City of Cleveland v. State of
Ohio (Feb. 23, 2007), Cuyahoga C.P. No. 590414, 06-590463; Ciry of Akron v. State of Ohio (Mar. 30, - _
2007) Summit C.P. No. 2006-05-2759; City of Dayton v. State of Ohio (Jan. 6, 2007) Montgomery C.P. No.
06-3507; City of Cincinnati v. State gof Ohio (Oct. 31, 2007) Hamilton C.P. No. Ao604513 ; Ciry of
Youngstown v. State of Ohio (Nov. 7, 2007) Mahoning C.P. No. 06 CV 167T,AFSCME, Local #74 v City of
Warren (Sep. 29, 2007) Trumbull C.P. No. 2006 CV 0148%; City of Toledo and City of Oregon v, State of
Ohio, (July 27, 2007), Lucas C.P. No, C106-3235




' Aésembly by enacting O.R.C. § 9.481 has not transgressed the limits of its legislative
power so as to render that section unconstitutional. 'fo the contrafy thé statute emb.races
the lanéuage contained in the Chio Constitution.
Thé_langu_age in O.R.C. § 9481 is clear and unambiguous. The Third District
Court of Appeals had no authority to inter;ﬁrct_ the language i-n O.R.C. § 9.481, but was
iﬁstead obligated to apply the statute és writ'tan. Symmes Twp. Bd. of Trustees v. Smyth
(2000), 87 Ohio St.3.d 549, 553, 721 N.E.2d 1057. Under- Se-cti(.)ﬁ 34, Article II of the
-Ohio Constitution, "[1Jaws may Bc i)assed' * * * providing for the comfort, health, safefy
and general -welfare of all employees; and no other provision of the constitution shall
iﬁlpair or limit this power." Therefore, the statutory ri:gh_t to fesidency is a vested right
which takes 'precedenée oner the -authority granted to the City of Lima_und_er the Home
Rule Ameﬁdmcnt. State ex rel. Reuss v. Cincinnati (1995), 102 Ohio App.3d 521, 524,
657 N.E.2d 551. The court below should have rendered a decision upholding the
| residency _c_‘la_use in O.R.C. § 9.481. The court -had no authority to hold otherwise.

PROPOSITION OF LAW NO.2:

THE THIRD DISTRICT COURT OF APPEALS COMMITTED

REVERSABLE ERROR WHEN IT HELD THAT O.R.C. § 9.481

DID NOT AFFECT TERMS AND CONDITIONS OF

EMPLOYMENT.

In' City of St. Bernard v. State Employment Relations Board (1991), 74 Ohio
App.3d 3, 598 N.E. 2d 15, the First District Court of Appeals held that residency was a
mandatory subject of collective bargaining because it affects wages, hours terms and
conditions of employment. It logically follows that the restriction in O.R.C. § 9.481

affects wages, hours, terms and conditions of employment since it provides for the

~ comfort, health, safety and gencral welfare of public efnployees’.




The City of Lima argued and the Court of Appeals held that residéncy affects the

- qualifications for employment as opposed to the conditién_s of employment for those
affected. That argumentl makes no sense. If an employee had to reside within the
limitations contained in Lima’s ordinance upon hire and but could later after hiring mox}e, '
without suffering @y ramjfications there v&ould be no need for O.R.C. § 9.481, because‘
employees would be free to'move to the residence of their choice. In reality an.employee
who moves after being hired by the employer irs subject to termination of employment.
That alone establishes résidency as a condition of employment.

Ironically, the Lim;'«.l ordinance itself defines ,r.eslidency as a condition of
employment. City of Lima Ordinance # 7201-00 as passed on October 23, 2000 ._
specifically says “... on and after the dﬁte of passage of this ordinance, that z_l_s a condition-
of permanent employmenf, ;\vith the City all such employees shall live in a primary
residenéy within the borporale b_oundaries of the municipalit_y.” It is apparent from the
language contained in the ordir}ance that while residency may begin as a qﬁaliﬁcation for -
employment, but this requirement does not end once an applicant becomes an employee
in the City. |

The Lima ordinance makes it clear that once an épph'cant 1s hired, residen-cy
becomes a continuing condition of empioyment. An employee who is hired b},; the City
of Lima can not take the position and then move to Maysville for example. Were that to | :
happen the Employer would then argue that the employee was subject to termination. We
no longer live undef the cbnditions that existed in 1912. In 2008 choice of residence is
paramount to maintaining a Comfort'abl'e, healthy and safe lifestyle. No one -can deﬁy that

the crime rate in different areas of Ohio varies. Employees have the right to decide how




- much risklthey wish to expose upon themselves and their families.

Tt is also undeniable that education Systeins vary throughout the state. There are
" numerous other con-siderat.ions that households, especially thosg with children, should be
able to consider, such as; are there any children of the same age in the area, are thére
places where my child can safely play outéide, is this an affordable area and so on. In
7_ Vma'ny circumstances employees need to consider the available resources in the area,
hospitals, specialized physicians, pub]ic transportation, and recreational facilities etc..
There are areas of the st_éte where an employee may be able to find a larger more
ﬁffordable home or acreage. .The reasons for allowing empldyees the freedom to choose
the location of their residence far outWeigh the reasons for residchéy requirements. After
all an employee who is comfortable is a better employee. Returning to the comforts, of
home is vital to the maintenénce of a healthy mental state; OR.C. § 9.481 provides for
the comfort, health and safety and general welfare of the émployees effected.

Article IT Section 26 of thé Ohio constitution requires the uniform operation of all
laws of a general nature. OR.C. § 9.481 is a law of general nature. This section asr
enacied operates uniformly upon every person within its operative provisions as
constitutionally required. The law as enacted conforms with every prdng of fhe
requirements outlined in Canton v. State of Ohio, 95 Ohio St.3d 149 (2002). Canton
states that a general law must; |

1. Be part of a statewide and comprehensive legislative enactment,

2. apply to all parts of the state alike and operate uniforﬁnly throughout the
state, ‘ : 7 -

3. set forth police, sanitary, or similar regulations rather than purport only to
grant or limit legislative power of a municipal corporation to set forth police,

sanitary, or similar regulations, and
4. prescribe a rule of conduct upon citizens generally.




O.R.C. § 9.481 satisfies each of the four prongs listed above. O.R.C. § 9.481 and
the residency ordinancé for the City of Lima are iﬁ direct conflict. The statute takes
precedence over the ordinance. The ordinance is more associated with an exercise of
police power rather than of local self government. ORC. § 9.481 qualifies as a general
law as it provides for the uniférm regulation of residency for public employees in Ohio.
The residency statute serves an overriding statewide interest by allowing all employees
who are similarly situated, to lécate affordable residences based upon their individual -
needs. Canton, Supra. This is not a law that affects the City of Lima in isolation. This
law affects empioyees in several occupatiéns throughout the entire State of Ohio. There
afe currently ordinances throughout the State of Ohio that restfict an en‘ipioyee’s freedom
_fo choose a residence. O.R.C. § 9.481 is not limited to the City of Lima. Instead it
establishes.rules regarding residency covering employees for municipalities all over the
.State of Ohio.

‘ Thé z_lpplic_able ordinances in the State of Ohio are each in conflict with O.R.C. §
9.481.. In order to meet the Canton re’quireme'nt each of these ordinances must be
eliminated. Once O.R.C. § 9.481 is established as the prevailing law, the residency issue
will operate uniformly throughout the state. This statute is a general law and it must be

given preference over the Lima City ordinance.




- PROPOSITION OF LAW.NO. 3

O.R.C. § 9481 IS A GENERAL LAW AFFECTING THE PUBLIC
HEALTH, SAFETY, MORALS OR GENERAL WELFARE OF
EMPLOYEES THROUGHOUT THE STATE OF OHIO.

The FOP represents 26, 000 members located throughout the State of Ohio. The
FOP’s membership is located in every county in Ohio. A host of the political
subdivisions/municipalities represented by the FOP have enacted ordinances that conflict
with this statute. Each member employed by one of those political
' subdjvis.ionsfmunicipalities is affected by O.R.C. § 9.481. If the decision of the Allen
County Court of Appeals is permitted to stand, thereby permitting the infringement of the
Lima ordinance on citizens throughout- the state, the membership of the FOP statewide
will lose a right established by -O.R.C'. § 9.481. This statute as passed by the Gene}al
Assembly provides for the comfort, health, safety and general welfare of the FOP’s
mémber_ship.
" The intent of the General Assembly in enacting O.R.C. § 9.481 was referenced in
the bill itself. The General Assembly explained its intent as follows:
Section 2. In enacting section 9.481 of the Revised. Code in this act, the General
Assembly hereby declares its intent to recognize both of the following:
(A) The inalienable and fundamental right of an individual to choose where
to live pursuant to Section 1 of Article I, Ohio Constitution. -
(B) Section 34 of Article II, Ohio Constitution, specifies that laws may be
passed providing for the comfort, health, safety, and- general welfare of
all employees, and that no other provision of the Ohio Constitution

impairs or limits this power, including Section 3 of Article _XVIH, Ohio.
Constitution, :

SECTION 3. The General Assembly finds, in enacting section 9.481 of the Revised Code
in this act, that it is a matter of statewide concern to generally allow the employees of
Ohio's political subdivisions to choose wheré to live, and that it is necessary to generally
prohibit political subdivisions from requiring their employees, as a condition of




employrﬁent, to reside in any specific area of the state in order to provide for the comfort,
health, safety, and general welfare of those public employees.

Sub.S.B. 82
In its decisibn, the Third- District Court of Appeals specifically contradicts the
findings of the Géneral Assembly. The court had ho right to do $0.
The prohibition contained in O.R.C. § 9.481, does not apply to the City of Lima
.in iso]atioh. 'fhe current Lima ordinance 201-00 prevents uniformity by subjecting its
employees to a local residency restriction. O.R.C. § 9481 on the other hand applies
-residency uniformly‘ to every citizen in the State of Ohio. The statute does not merely
restrict the ability of the City of Lima to enact ordinances. To the contrary, it sets forth -
regulations for the implementatioﬁ of reéidency that apply to all those affected. Ohio’s
residency- statute i8 a gehéral law that is.ﬁar( of a comprehensive and uniform statewide
enaégﬁient setting forth regulations that prescribe a general rule concerning the
application of residency on public c_mp]ojreeé in Ohio. American Financial, Supra.
Conclusion
OR.C. §9.481 is a law of general nature and therefore prevails over Lima’s
ordinance which 1s in direct éonﬂict with the_ia_w as written. The statute is Conétitutional'
and affects Ohio citizens Statewide. The Lima residency ordinance conflicts with
statutory léw and_ is therefore void. The decision of the court of appeals undermines the

intent of O.R.C. §9.481.




For the foregoing reasons, Amicus Curiae FOP respectfully requests that this
Court accept jurisdiction in this case and thereafter reverse the decision of the Court of

Appeals.

Respectfully submitted,
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IN THE COURT OF COMMON PLEAS OF ALLEN COUNTY, OHIO

CITY OFLIMA,OHIO % . |
S o CASE NO.: CV2006 0518
 Plaintiff * : "
-y~ *
STATE OF OHIO o ORDER
| - - DECLARATORY JUDGMENT
Defendant h i B

. II"IIUVI'I,'l'Ill"“"rllll'.l_.ll'IIll"l'lllliIllI!llI.IIIlIlll'llIlIt'I_illIl.llli

T hi.s matter.i s before the Court upon the Cofnpla-im' for D‘ec]arfatbry
Judgment and Tnjunctive Relief filed by the Plaintif, City of Lima, on May
22,"2'00‘6 for an Order declaring that Ohio R—e?ised Code 9.481 be declared
unconstitutional: Both City of ‘Lima and Defendant, State of —Oh'i'o, have
filed their respective well reasoned Mo’tior;s for Summary J udg-mgnt and
RﬁS;pons'eS. -The' Court has éon"s,idcrcd ﬂie respective arguments of the

“parties, afﬁéavits_ and applicable law, without hearing, |
- STATEMENT OF FACTS
In 1912, Ohio -citizens voted to amend the Ohio Ccnstitution to

include several provisions that expanded the powers of municipalities,




including the énthofity to adbp_t their own Chaz;ter, Whi&l are rgferre‘d' to as
'thé Home Rule Amendment. Seé Ohio Const. Art. XviiL

Section 3 of Article XVIII of lthe Ohio Constitution p'r-ovides
7- “[m]umclpalmes Shaii have authorlty io exercise all powers of lacal self-
government and to adopt and enforce wﬂhm their limits such local pohce
sanitary-a-nd 'cher similar reguiations, as are not conﬂict with general
laws.” | .-

Article XV1II, Section 3 of the Ohio Constltutlon grams .
_ anumclpahtles two separate types of authonty (a) to regulate matters of local
se.—lf,—government 'an‘d (b)to adopt a-nd enforce police regulations that do not
conflict with State’s gcneral 1aws

| As it apphcs to the instant case, the origlnal Charter for the City of

‘- Lima was adgpted by its electorate.on November 2, 1920. Section 72 of _the
Lima City Charter was amended in 1974 'to ‘speciﬁ'c'ally allow the Lima City -
Council to -detéfmine by .Orc.h'nance, whether {0 establish a residen(:y_ | |
requireﬁ;cnt fpr city employees. |

On October 23, 2000, Lima City Council passed Ordinance 201-00
which, “establishéd_ a requirement for persons appointed byt-he Mﬁyor.as
employees of the City on and after tﬁcr date of passagé of this Ordin-ance,' that

as a condition of employment with the City all such emplovees shall liveina.




primary permanent residency within the corporate bouﬂndar_ies of the
municipality.” (emphasis added)

) As noted by D'efendaﬁt, the denei‘al Assembﬁiy‘ found that there are
-appmxi.ma.tely 125 éities and 13 villages i;l th'e'State. of Ohio that subject
théir :_emp’loyee}s to residency rgstr’iotibns. See Ohio ‘Legisiative Services
Commission’s “Fiscal Note and Local Iinpab’t Stat¢ment” fét’tached as
Defeﬁdant’s Exhibit C).

On May 1, 2006, the Chio Ge.nerél 'Assemb’l-y enacted RC 9481 to
insure ;‘t‘hﬁt cmpléyccs-@f all Ohio political subdivisibs would no longer be
thwaﬁed in exercising their fre'edoni:to- choose where they want to ‘ﬁ-ve-in_ thé
” State of Ohio. |
Specifically, O.R.C. 9.481(B)(1) provides:

‘;ﬁxcept as otherwise proviaed in division (B)(2), of this section, 1o
‘political subdivision shall require anv of its emplovees, as a condition

of employment, to reside in any specific area of the state.” (emphasis
added) S '

The General Assembly in adopting R.C. 9.481(B)(2)(b), the
exception, provided that pelitical subdivisions had the ability to legislate in
this area 'if they seek “to insure adequate response times by certain

employees of political subdivisions to emergencies or disasters while
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insuring thaﬁ those employees generally are free lo reside thro.ughou‘ti the
state.” 7.
ISSUE
~ The issue in this case is whether a-st_aie slatute,.sﬁeciﬁcally O.R-.C.

© 9.481 as-enacted by the General Assémbly which prevides.employees of
Ohio’s political subdivisions with freedom to choose Wﬁere they want to
live, is uncohsiitution_al because it conﬂi.cts with Section 3, Article XVIII of
~ the Ohio Constitution that restricts this freedom ‘(Lirha'_'Ofdinance' 201-0‘0), _

Pursuant to Civil Rule 56, summary judgment.is -appfopriate if: (1)
there 1s no issuerof material fact; (2) the lmoving paf_ty is entitled to judgment
as a méﬁer of Ié@; and (3) reasonable minds can come to bu_t ohe conclusion
anc'_i that conclusion is ad?érse to tha party against whormn the,fnation for
| sﬁm_ma__rf; judgment is made, who is entitled 10 have the evidence construed
most's-tro.ngly_ in'his or her favbf. State ex rel. Céssels v. Dayton City School. -
Dist, Bd. of Ld (1994), 69 Ohio St.3d 217,219; See Temple . Wed:; “
Unitéd, Inc. (1977), 50 Ohio St.2d 317, 327. VThe burden of showing no
genuine issue exists as to any material fact falls upon the moving party.
Harless v. Willis Day 'Wa?ehousiﬁg Co. (1978), 54 Ohio .S:t;'Zd 64, 6.

’I‘he"O'hid Sﬁpreme Court has established the standards for granting

summary judgmentunder Civ, R. 56 when a party asserts that a nonmoving




party has no evidence to establish an essenti,alr‘clrcment of the nonmoving
party’s case. Dresher v. Burt (1996), 75 Ohio St.3d 280, Civ. R. 56(E)
requires the nonmoving party {0 gc beyond the pleadings, affidavits, or by
 the depesitions, answers to interrogatories, and admissions on file, and
designate specific facts showing that there is a genuine issue for tnal,
Dresher at 289 (citing Celotex Corp. v. Catrett (1986), 477 U.S. 317). The
last two sentences of Civ. R. 56(E) provide that;
When a motion for summary judgment is made and supported
as provided in this rule, an adverse party may not rest upon the
mere allegations or denials of his pleadings, but his response,
by affidavit or as otherwise provided in the rule, must set forth
specific facts showing that there is a genuine issue for trial. If
he does not so respond, summary judgment, if appropriate,
shall be entered against him,
Accordfn’gly, if the moving party has satisfied its initial burden, the
nonmoving party then must set forth specific facts showing that there is a
genuine issue for trial, and if the nonmovant does not respond, summary
judgment, if appropriate, shall be entered against the nonmoving party.
Dresher-at 293.
The City of Lima claims that it has a compelling interest in its
residency requitements in that the societal and economic benefits as outlined

in its brief are crucial to the City’s on-going vitality and long-term

redevelopment efforts. Furthef, it is claimed that by adopting a residency




provision into the Charter of the City of Lima, the people of the City of
,Li.rna have cxcrclised the powers of local self-government that are
'spec.irﬁ-cally conferred upon them bﬁz Article XVIII, Sections 3 and 7 of the
Ohio Coﬁfstituﬁﬁn.

The Court finds that the Oliio General Assembly made a legislative

| finding that it is a matter of statewide concern (emphas-is. added) to generally
allow thc employees 6f Ohio’s political subdivisions to choose where to live
- and that it is necessary to genefa!i‘.y prohibit political subdivisions from |
requirin.g their employees, as a condition of enﬁplsymcnt, to reside in any
~ specific area of the State in order té- provide for the comfort, health, safety
'a;n'd general welfare of thdse employees. See 126 S.B. 82, Section 3.
prrev:er, the Ohio Legislative Ser.vice -Commission.recognized that the
_ px-ohibitiﬁn contained in the Act..as‘it relates to municipal corporations may
violate the “Home Ruie;’ provisions of the Ohio Constitution, It noted that,
' “re_sidency.rcquiremgpts for municip.a-l- cmployees most.likely are a matter of
local 'rsel'f-gov-emment, which can be overcome only when there is a state law
express:iﬁ-g a matter of statewide concern.”
.7 HOME ﬁULE
The City of Lima claims, plain and simple, that this a “Home Rule”

‘¢ase. Further, the Court.is dir_ected by the City of Lima that it need look ho




further than the case of Am. Financial Servs.r Assn. v. Clevelq:zd, 2000-
Qhio, 6043 for auth‘o,ﬁty'ih dccicﬁng in its favor,
Am. Financial, supra, provi des_: |

The first step ina Home-Ru}é'aﬁa]ysis is to-determine “whether the |

matter in question involves an exercise in local self-government or an .

exercise of local police power.” . . . If an allegedly conflicting city

ordinance relates solely 1o Self-govel nment, the anaiysm stops because
the Constitution authorizes a municipality to exercise all powers of
loyal self-government within its jurisdiction, , -

There has been much c’onf_usion in this are_a. As stated iﬁ Am.
Financial, S.upra; atiﬁa-ragraph‘ 29, . .. the application Qf. “statewide
concern” a$ a separa.tg-doctrinc B_as caused confusion, . . . becausé_ soxﬁc
cé_urts h;we consideredh the doctr_ine a séparate ground upon which the state
' maf régulafe. : .. . “[S}tatewide concern” describes the extent of state police’
ﬁoWer which_was left unim;ﬁaired'by the ad'opti'on of the Home Rule -
Amendments, as wéll as . . . those areas of authority which are outside the
outer limits of “local” pov}er, i;e., those matters which are neither ‘lo-cal seiif--
govcmment’ nor “police and sanitary regulations.”

Therefore the “statewide concern doctrine” falls within the ex1st1ng
framework of what is called the Canton test '(Cantan v. State, 95 Ohio St.3d
149, 2002-Ohio-2005, 766 N.E.2d 963.)

The City of Lima claims that Q.R.C. 9.48, as a matter of law, isnota -

general law but-a local law. The “Canton test” provides:




“In Canton v.-State, 95 Ohio St.3d 149 . . . we announced a 4-part test
defining what constitutes-a general law for the purposes of home-rule
analysis: “a statute must (1) be part of & statewide and comprehensive
legislative enactment, (2) apply to all parts of the state alike and

. operate uniformly throughout the state, (3) set forth police, sanitary or
similar regulations rather than purport only to grant or limit legislative
‘power of a municipal corporatien to setforth police, sanitary or
similar regulations, and (4) preseribe a rule of conduct upon citizens
‘generally.” See Am. Financial, supra, paragraph 32. R

' The City of Lima further contends that O.R.C. 9.481 clearly fails to

meet paﬁs 3and 4 of the “Canton test.” The law, it is claimed, as written is
- ¢learly only a prohibition against the authonty of the state 8 p{)hncai

subdw:smns_, not as a regulation for the populous as a whole, There_f_or.c,
based upon the Canton analysis required by the Am. Financial court,
O.R.C. 9,481 fails on its merits,

The State of Ohio argues that the City’s Home Rule contention must

fail because the Ohio Supreme Court has already declared that the General
- Assembly’s authority to regulate under Atticle II, Section 34 of the Ohio
Constitution is constitutionally éupen'or to, and can not be impaired or
ncga_t‘ed by, the City of Lima’s Home Rule authority under Article XVIII,
Section 3 (the Home Rule Amendment).

The Court finds that pursuant to Article II, Section 34 of the Ohio

Constitution, the General Assembly undeniably has the authority to enact




laws that provide for the comfort, health, safe,ty and gcﬁeral welfare of ~ -
empioyees. S_peciﬁca’i}y, Sectioﬁ 34 states:

Laws may be passed fixing. dnd reguiatmg the hours of labor,

* establishing & minimum wage and providing for the comfort
health, safety and general welfare of all employees: and no further
nrovisions of the constitution shall impair-or limit thxs power.
(emphasm added) ,

The State of Ohio argues that the Czty of Rocky River v. State
Employment Relations Bd., et.al. (1989), 43 Ohio St.3d 1 is the authority
for the detenriination of the instant case. (This case is referred to often as
“Rocky River IV) The Ohio Supreme Court in City ofRocky River, supra,
conclﬁdcd that “the Iahguag‘e of Section 34 is so clear and unequivocal that
rés_ort.ié scéondﬁry sources, such as the constitutional debates, 1s actually
unnecessary. Where the language :of a statute or co.nstitutiénal _p_rovis.ion is
| cféa'r and unambiguous, rit is the duty cﬁ’ thé courts to enforce the prOvi.sioné
as written.” Supra, at 15,

In detenhining the coﬁstitutionaiity of O.R.C. 9.481, the Cobﬁ.is .
- cognizant of the long established principle requiring courts to presume tﬁe_
constitutionality of legislative enactments. State,: ex rel. Jackman v. Court
of Common Pleas (1967), 9 Ohio St.2d 159. This presumption can only be

overcome by proof beyond a reasonable doubt, that the legislation and the




Conétitutién are clearly incompatible. State, ex rel. Dic_kmar; v,
Defenbacher (1955), 1§_4 Ohio St. 142,

B Based upon the presumptioh of constitutionality and the analysis in
Rocky River 1V, the Court finds that the f‘inzﬂ phrase of Section 34, which ‘-
'states.“’no other provision of the Constitution shall i.mpa;r or lémit this -
po.ﬁ?:r,” means just that. As quoted by; the State a_nci as reasoned by the Ohtio
Supreme Court in Rocky River i ¥, “How can it éeﬁously be maintained thﬁf .
the home-rule amendment is s-omehlow. exempt f'ro_mi_'this ﬁ-andate? Section
34 should not be clearet or more 'u'nequivocal';’-’ Sz}p:*a, at 16. Thefeﬁ;re, |
the Ohm Supreme Court held that ‘A‘Scctio_.n 3, Article XVIII of the Ohio |

:.Const_ituﬁon, the Home Rulc Provision, may not be interposed to impair,
limit or negate” iégislation val’idly. enacted pﬁrsufant to Article I1, Section 34.

| As it applies to the instant case and pursuaﬁt 10 Rocky River IV, the
City ;o.f' Lima’s Home Rule argument need not be considered Eecause
legislation enacted under Séction 34 éan_ not be impaired by legislation
enacted under the Home Ru]c-Amen’dxﬁcm. Since the Ohio G¢neral
Assemb!y_énacted OR.C. 9.4.8,1 pursuant to its Section 34 powers, the City
of Lima’s Ordinance enacted under the Home Rule Amendment can not

im_pair., limit or negate O.R.C, 9.481.
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| | The Court further finds that a res-id_en;:y requifement isi-a.‘condition of
employiment, City of St Berﬁéi‘d v State Emp. Relations B‘d. a* Di-s_-tr:ict-
1‘99:1'_), 74 Ohio App.BG 3, 6. Since resjdency requ'ircmcnté are clearly a
condition of -emﬁloj}ment, the régula’:tio_n of 1resi_d§:ncy requi’-remeﬁts in O.R_.C._
9.481 is concerned w_i_t’h the general wé]fayepf-_ pizb}ic cmp.lc)yees and the |
staté_ s;tatute. “may no¥ be affected in any way bf the “Home Rule”
| Amendment.” Rocky River IV, supra, at 13.
o I'ﬁ tﬁe instant action, the Ohi-o General .Asse_mbl_y considered thisto be
a situation where the public interest necessitated ]e\girsl-dtive-action_. It |
enacfed O.R.C. 9..481 to address anﬁ modify existiﬁ_g concerns. Jurists may
| 'n"qt agree thé-t such remedy is the besf or most effec_tive means of resolving
| the prﬁb]cm. Nex}elihelesé; the remedy must be upheld uniéss it constitutes a
pi-ain affront to a specific provisioh of .the Coﬁstjmtion, American Ass’n. of
Univ. Professors v. Central State Univ, (1999), 87 Ohio St.3d 55, 61. Even
though a “Home Rule” analysis is unnecessary, for the réasons set‘-fcrt-h |
ébo.ve, the Court shall do so in the aite_rhative.

| iPeoﬁ]-e change. Society changes. And, as a result, laws change.

'Y'ejars ago a residency requirement may have been just a m_after of local
c,o.n'éefn. The _Couri is reminded of the .1950 Tenneésce Emi,e'Ford,sonrg

“Sixteen Tons™:
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“You load sixtcen tons, what dé_ you get

Another day older and deeper in debt

Saint Peter don’t call me "cause I can’t go

I owe my soul to the company store.” |

Compare the above to the 2005-2006 Thomas L. Friedman book
entitled T he World is Flat (A Brief History of the Twenty-first Century);
Farrar, Sfraus & Giroux, 19 Union Square West, New York, NY 10003;
First updated and expanded edition 2006. This bo_ok accounts the great
changes taking place.in our time, as lightning swift advances in-tg;ﬁhnolOgy
and aommuniéations bring pcep}e;ﬁll over the globe together and put us in
touch as never before.

T lhe Court finds :the issue of 'residency'requ irement is a 1ﬁatter of
: stétéwide concern due'to the extraterritorial effects that residency
. Tequirements have on other communities throughout the State of Ohio.
Since this is an issue of statewide concérn,.residen'cy' requ.irementrs.is a
matter that has passed from one exclusively of local self-government to .ﬁn-e
of statewide concern and is properly addressed by statewide ]egislétiﬁn.
While powers granted under the Home Rule Amendmient relate to local
“matters, “even in tﬁe regulation of such local matters a municipality may net
| ~ infringe on matters-of general and statewide interest.” Cievefand Electric

Huminating Co. v. City of Painesville (1968), 15 Ohio St.2d 125,129.

12




The Court notes a New York case for the proposition that a city’s |
home-rule authority did not supersede a state statute. In the case of
Uniforined Firefighters Assn., ef al. v. City of New York, et al, (1980), 50
N.Y.2d €5, the court concluded that the City’s Home Rule authority did not
supersede a state statute dealing with a matter of state concern, namely the
residency of municipal officers arid employees. The Court stated
~ specifically, “while the structure and control of the municipal service
de;iamnents'is an issue here and may be considered of local concern within
the meaning of municipal home rule . . . the residence of their members,
“unrelated to j_o.b:_p’erfbﬁnan'ce or departmental 'ofganization is a matter of
.State—widxe coneern not subject to the Home Rule.”

Further, the Court finds that a “Canfon test” is not neceséary but even

if the same is applied, the City of Lima’s argument fails.

1. Generally permitting employees of political subdivisions
through the State of Ohio to live where they choose while
providing political subdivisions with a process for enacting
specific exceptions, constitutes a statewide and
comprehensive legislative enactment in and of itself.

2. 0. R C. 9.481 operates uniformly throughout the State of
Ohio because the statute applies across the State to all
included within the statute’s operative provisions.

3. Subject of providing employees of political subdivisions
throughout the State of Ohio with the freedom to choose

where they want to live is of a general nature for all of these
employees. Specifically, the law’s subject not only affects

13



employees of the City of Lima by providing them with the
freedom to choose where they want to live, but it also affects
employees of every other political subdivision within the
State of Ohlo in the same manner. :

4, OR.C. 9481 qualiﬁes as an exercise of police power.
State’s police power embraces regulations designedto
promote public convenience or the general prosperity or
welfare, as well as those specifically intended to promote the

public safety-or the public health. (Quoted from Wessel V.
'Tmzberlake(wlfi) G935 Ohio St. 21, 34.)

5. O.R.C. 9.481 proscribes a rule of conduct on citizens
generally. As noted by the State, the statute applies to
political subdivisions; but “the practical effect of the
legislation and common sense tells us-“that:O.R.C. 9.481 has

" a direct impact on the conduct of employees of political

subdivisions generally.”” City of Canton, supra, at 155,

As atesult, the Court declares that O.R.C. 9.481 is constitutional

' p’ufs'uan't to the docirine of statewide concern, thus trﬁm.ping-'and/or

-superseding ail conflicting local laws including that enacted p.u’rsﬁant to the

City’s power of local self-government (Ordihance#20 1-00).

The Court further finds that the Ohio General Assembly in enacting
O.R.C. 9.481 declared its intent to recognize . . . Section 34 of Article I,
Ohio Constitution, which specifies that laws may be passed providing for the :
comfort, health, safety and general welfare of all employees and that no

_other provision of the Ohio Constitution: impairs or limits this power,

 including Section 3 of Article XVIII, Ohio Constitation.
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Since the General Assembly concluded that it is necessary to provide
re;ﬁp]'o_yeies of Ohio’s poﬁ_tical sﬁb&ivisions with the right to_rcsidcanywhere o
they WISh to live, the enactr’ﬁcnt of O.R.C. 9.481(C) undou’btedly bears a real
and substantial relation to public health, safety and Weifa;e. Further, by |
providing employees of every Ohio political sub&iviéion with the ability to.
choose where they want to live, the .Ohile Genefa] Assembly has provided for |
the general welfare of these individuals with a law that is neither arbitrary -
nor‘:unreasoﬁable.- |

The Court f‘inds‘ that the Plaintiff, City of Limgi has not overcome the
hcavy burden of the presumption- of const:tutzenahty | o

O.R.C. 9, 481 was iawfuliy enacted by the Ohio General AssemMy 10
prow;qde'fo.r the general welfare of employees of Ohio’s poh.t;ca]
Sub&iviéibns, sn addition to being a matter of statewide cdnc.e:m. Since the
Ohio General Assembly’s authority Ité legislate in this area is
constitutionally superior to the City of Lima_’s Home Rule authority te enact
loéaﬁ laws that ban employees from Iiving'outsidc the city’s corporate
boundar-ies,_thé City of Lima's t)rdinance #201-00 enacted on Octeber 23,
2000 must succumb 1o State Law, | | |

Plaintiff, City of Lima’s Motion for Summary Judgment is denied. |
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Defendant, State of th'o"s Motion for Summary Ju&.gmeﬁt is well
taken and ‘t'hg same is-__grantedf ” - | ) .
Therefore, the Court finds thai O.R.C.9.48] Suﬁérseaes thé_afbresai-d "
- City of Lima’s Ordinance impos_ihg' residency requirements and is - |
constitutienal in all réspe.ct’s as a matter of law. Plaintiff, City of ‘Lim‘a, to
pay costs. .
- This is a final appealable Order.

1T IS SO ORDERED.

Al T

Dated: 1/ /% 5’7

VAR : WARREN, Judge =
cc: . .Anthony Geiger o
- Frank M. Strigari

Henry Arnett
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STATE OF QHIC ) : INTHE COURT OF'COMMONPLEAS .

CUYAHOGA COUNTY )

Case No. 590414

City of Cleveland )
Plaintiff, )
)
. ¥s..

State of Ohio }
' )
' )
_ Defendant. )

and’

State of Ohio ex rel. Cleveland Fire ) Case No. 06-590463

Fighters Assoc. Loc. 93 of the ) '

Infernational Assog. of Fire Fighters, )
R )

et al.
. '_ 'Pla;iﬁﬁff—reiators, ) " ORDER _
- DECLARATORY JUDGMENT
Vs, | |
Frank G. J Qcks‘on, et al. )
Defendant-respondents. )

Pet_g‘r J ,‘C‘orrig'_an, I: _

Since 1982, the City of Cleveland (“City”) has imposed a requiremenf on ali its
emp}byées that, as a condition of employment, all empioyaés musi-reside' within the city.
This requi-r;:ment is e_mbodigd in Section 74 of the. City Chartei‘. Those employecs wﬁo

_ | ap not compiy with the charter faﬁc tennina{ion. On May 1, 2006, Sub.S.B, 82, c‘odiﬁed
as RC. 9.481_', became law, R.C. 9481 provides' that “no political subdivisibn .shéil
require any of its. e,mﬁluyees, as a condition of employment, to reside in any specific area

- of the state.” R.C. 9_.481 ®@)(1). | Thus, by the enactment of this bill, the stage was set
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creaiing a direct conflict fbétw_ecn a local law aﬁﬁ state la*..'v. In the face of this new -law,
léwsuiis were immedihfely filed across .the state asking, for ‘coilrt intqi_"vention and
guidance as -many politicai'subdiﬁsions ha{’e enacted similar residcnc;y requirements.
See e:g., Frazemal Order of Police, Akwon Lodge No. 7 etal v. Czty of Akron, et al. Case
" No. CV-2006-05—2797 (Summit Cty. C. P.);, American Federation of State County and
| , Muniqpa-l Employees; Local #74:, et al. v. C‘zty of Warren, et al. Case No. 06-CV-1489
* {Trumbull ny. CP.); City of Lima v. State of Ohio Case No, CV2006-0518 {Al-lén '
_-Cty.‘C P.[recently uﬁhé‘ld state iaw} These instant cases, Case Nos. 590414 and 590463,
- are typical of the ongoing litigation. |
In Case No. 590414, the City secks a declaratory 3udgment that R.C. 9. 481 is an
ﬁﬁ50nstimtibnal law becanse it improperly attempts to deprive the City of _Well-deﬁned | :
POWers of local self-government accorded to it by Section 3, Arﬁcle_ KVIHI of the Dhioc
Consti-futién {the 'Homz_a Ru]e Amendment). In Case No. 590463, the -Fircﬁgﬁter and
Police Uniohé (“safety forces”) and the State of Ohio (“State™) ﬁléd a complaint--against
the Cny and other municipal defendants secking a dcclaranon that Section 74 of the Clty
Charter is preempted by R.C. 9481 accordmg to Sectxon 34 Amda I of the Ohio
Con;;tirution. As both cases concern the same issue, i.e., whether R.C. 9;481 15
constitutional, this Court consolidated the cases fi:;r review. Shorily after nonsolidaﬁﬁn,
the Court set a bricﬁng schedule for dispositive motions; Thereafier; all p.arti'es filed
summaryjﬁdgnient motions.
The -parties agree that there is no issue. of material fact and that the only lissue to
" be decided is one of law, thus, the matt& is appropriate for summary disposition. Civ. R.

56. Moreover, a declaratory judgment is appropriate if a real controversy exists between
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the parties; the controversy is justiciable; and sjae‘edy relief'is nemﬁs’arjr to presen?é the -
rightsj of 'the parties. Bﬁrger Br@uirigCo. v Ohio Liguor Control Comm. (1973}, 34 Ohio
St.2d 93, 97 Ini applying this standa:rd‘,l this court must remember that the provisions of
‘the. Decia:ator)i Judgment Act are remedial and “shall be liberally oonsﬁued and-
 administered ” R.C. 2721.13, |

| The fii‘si inquiry requires the existence of a real controversy between the parties,
which 16 met when there is “a genuine dispute between parties having adverse legﬁ
interests of sufficient iimmediacs; and reslity to warrant the issuance of a declaratory
judgment.” Wagner v. Cleveland (1988), 62 Ohio.App.3d 8, 1-3. This inéuiry is
answered in the affirmative since there .is_ a real legal dispute as.td Wheﬁler’Secﬁoﬁ_-’M of
‘the City (fharter is supersed:cd as a matter of law by the enactment of R.C. 9.481.. :
Moreover, the safety forces must comply with the local chiarter provision or lose their
livelihood. Thus, this issue immediately impacts them. -

) _Né,x,t; in detem@g wheﬂler‘ 4 controversy is justiciable in nature, the question
concerns whether the issues are ready for judicial resoluﬁon and there is a hardship to the
parties if relief is denied. Burger Brewing Co. v. Oﬁz‘o Liguor Control Comm. (1973), 34
Ohio St.2d 93, 97. These rsqujmm@:nts are easily met. On May 1, 2_006,‘Sub.S.B-. 82
‘went into effect and the issues presented became ready for judicial resolution. By that
date, Mayor Frank J ackénn had disseminated a letter to all city employees establishing
the City’s position ﬂlaI_Sﬁb.S.B. 82 was not a valid legislative act and had no application
1o the City. The letter aléo exprésse‘d the City’s intent to ferminate the emial{;yment-of
any employee whé. attempted to exercise his or her rights under Sub.S.B. 82. Thus, the

safety forces litigants, are canght in a dilemma; whether to exercise their constitutional
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rights as- declared in R.C. 9.481 (i, the inaliensble and :ﬁm.d-ameﬁtral Tight ‘of an
indi{ridual to chose where to live pu:suani to‘r S'ccﬁon 1 Article T of the Ohio Constitution,
ag set foxﬂl in Section 2 of R C. 9. 481) and fac3 the possibility of termination by their
employer or forego - the exercise of their constitutional right and. mamtam their -
employmenit. | |
Finallﬂf',‘ the Jast requirement, that speedy relief is necessary to preser-;re the rights
of the par{les, is also met. Three of the individuals named as plaintiffs in this_.su.it 7
subntitted requests for an exemption from the City’s residency requirement. All three
'reéuestswere denied. And, every day that the plaintiffs are pfecl_ud‘ed from residing ina .. -
- location of their choosing is an infringement of their ﬁéhts provided for inR.C. 9.481.
lAccordineg, the plaizlti_fﬁs havg established tha& relief is obtainable under the Declaratory :-
Judgment Act. Thus, the issué presented in these cases, whether R.C. 9.481 ‘:is a valid
 exercise of General As;embly a.uﬂaozitf, is appropriate for dét:!'émtory judgment review.
_ The iss;ue before this Cowrt is whether this statitory enactment is constitutional.
When the. constitutionality of a statute is at issue, this Court is _mindﬁﬂ of the well-
establishéd 'pr'incip]e that courts are requited 1o presume the constimtiona_li‘cf of
}egi_slative enactments; Benevolent Assn. v. Parma. {1980, 61. Ohio St.2d 375. To |
overcorhe this strong presumption of constitutionality, the challenger of the law must.
provide proof, beyond a reasonable doubt, that-the ieé.slation and the Constitution are
clearly incompatible. Rocky River v. State Employnient Relatiéns Bd. (1989), 43 Ohio
. St.3d 103, 111. |
The City asserts that. R.C. 9.481 is unconstitutional because it denies a -

municipality its-home rule power, guaranteed By Section 3, Article XVIII of the Ohio

#mﬁeau.%GZSh




- Constitutionl 1o require residency as a qualjﬁcaﬁ'on for emplojnnefit.of its eﬂqp]eyﬁeg a
matter, the City contends, of purely ]oca-]. concern. However, the State and safety forces.
contend that R.C. 9,481 is a valid exercise of 'General Assemb].y auﬁmn‘iy pursuant to
Section 34, Articte HI of the Ohio Coxi'stimtioﬁ and as sﬁ.ch, superbedés the: ho:ﬁé rule
power in Sccﬁop 3, Article XVIIL. This court agrees with the State and safety Vforces.

Secti.t:;n;?:, Article XVIII pmvides:.-

‘-‘Muniéipaﬁﬁes shall have authority to exercise all: powers of local éclf—
government and 1o adopt and enforce within their himits such local police, sanitary and
other s‘imiiar,fegulatinns, as are not in oonﬂic’t ‘-wiﬂa general laws.” _

This .provisjoﬁ, con‘ﬁnqnly rcfengd to as the “Home Rule Amendment,” grants
authority to mmﬁcipaliﬁes to legislate in areas of local s'elf-gpverﬁment. Canton v. State. .
of Ofifo {2002), 95 Chio St.Sd‘ 149, However, th.e Supremé Court of Ohio has detenninﬁd
that the powers of Iéca_l self-govemﬁzent under the Home Rile Amendment are not
unlim_ited, City.of Reading v. Pubh’é Utilities Commission. of Ohio (2006), 109..0hi0 8t.3d
193, In fact, even 1ssues of local concern must yield to matters of general and_statewide
interest. Cleveland Electric ﬂiurninatf}:g Co. v. City of Painesville (1968), 15 Chio St.2d
125, 129. |

In Cleveland Electric, the court held that regulation of electric utilities is a,.rrraatterr
of statewide concem that preempts all local regﬁ]aﬁons of electric utilities. In so holding,
the court reasoned that ‘;[i]f the résu]t tof a municipal act] affects only the municipality
itself, with no extraterritprial effects, the subject is clearly within the power of llécal self-
'govemment and is 2 matler for the determination of the municipality.” 1d, at 129,

However, if the impact of a local regulaﬁ.on is not confined to the particular municipality
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and “affects the ,general public of the state as -a"ﬁhﬁie mb.re’than it does the ioéﬂ
inhabitants the matter ﬁasses ﬁo_ﬁ; what was a matter for '1oca1 go?emmen‘g to a matter of
general state interest.” 1d.
thn the issue is one imrolving a statewide concemn, another provision of the
Ohio Constitution is implicated._ This is Section 34, Article IiI-.and if states: |
“Léws may be passed fixing and regulating the hours of labor, establishing a
minimum wage, and providing \for the coﬁafort, health, safety and general welfare of all
employees; and no oiihé'r provision of ﬁae co:istimtion shall impair ﬁr limit this power.”
'In_bonstruing this -provision, the Supre:ﬁe Cour{ of 'Omp determined that the
provision constitutes a broad grant of authority to the- icgisiéturﬂ to providé fbr the
;w'elfare of all working .peopfie, and that no -other provision, including the home Tule |
provision, may impair the General Assembly’s i:aower under Section 34, Article XVIIL
State ex rel. Bd. of Trustees of Pension Fund v. Bd, of Trustees of Relief Fund (1967), 12
" Ohio St.24 105. |
Thus, the focus.is whether R.C. 9.481 is a law of statewide concern that impacts
| the gene‘rai welfare of working people. Clearly, the answer to this __question is yes. In
fact, the statute itsel{states in Section 3: | |
“The General Assembly finds, in enacﬁng ._s*lactiﬂn 9.481 *** that it is a matter of
statewide concern to generally allow the employees of Ohio’s political subdivisions to
choose \;?here to live, and that it is nécessaxy to generally prohibit political subdivisions - .
- from requiring their employees, as a condition of employment, o reside in ény specific
area of the state in-order to provide for the comfort, health, safety; and general welfare of

those public employees.”
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R.C. 9.481 was enacted to provxde for thz genera] welfare for full-time employees

' of all of Ohlo s political subdmslons by aliowmg them to choose where they want {o

live. Thus, the law provides these employees the freedom to reside in a location thatisin

the best interc_sf of their families and falls sq.ua'rel.y-withiﬁ the authority graiitcd 't_é the

. General Asseﬁﬁly under Section 34, Article 11. The Court rejects the Cﬂy’s ai-gumcnt

iﬁle-l-t R,_C.: 9_.4-3 1 attempts to create a right to demand c_ify emplo},anéﬁt while choosing to
live 'élsewhere. The én}y -I-Jig_htrcreaied by the statute is the right to choose whereto .iive;

The _-C-'iqr.alsc argues that the law '-violateé Section 26, Article 11 (the Uniformity
Clauﬁe:’ “all laws, of a general nature, shall have a uniform operation I}udugﬁaut-"the
state”) because it applies oniy to full—ﬁ;ne, employees and not volunieers or pari-time
employees and allows .a ptﬁitical suﬁdivisidﬁ to require residency in the coumty or .
ad;aceﬂt counties. See R.C. 9, 481 (A)(Z) B)(1); B)(2)(a); (B)(Z)(b) The Court. ﬁnds
10 such wolatlon,

) When cons1deﬁng -wheihﬁr é. statute violates the Uniformity Clause, courts must
m@nﬁn “(1) whether the statute is a ]aw ofa géneral' :61' special nature, and (2) whether
the statute operates uniformly throughout the state.” DeSeﬁco, Inc. v. Akron (1‘99_9); 84
Ohio St.3d 535, 541.

The first part of the test has already been established. The second part of the test
is slso met, Tn State ex rel, Stanton v. Powell (1924), 109 Ohio St. 383, 385, the Supreme
Court of Ohio stated that;

“[the Uniformity C]ause} was not illtendﬁd to render invalid every IaW wlﬁchdoes
not operate upon all persons, property or political subdivisions within the state, It'is

sufficient if a law operates upon every persoii included within its operative provisions,
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provided such operative provisions an_aﬁot aﬂ;itram“ly and unnecessarily restricted. And
fhc- 'iaw is equally valid 1f it contains provi_s'ic-ans which permit it to operate upon every
locality #\-{herc certain specified conditions i)reyaii. A law operates as an -unreasonable
cias.siﬁ;:a;ztion where it seck-sr 1o create artificial diéﬁncti.ons.where- 1o real 'disﬁnc.tion
exists.” |
Thus, &e test is not whether the stah;te,appii:es to all employees or classifications
ﬁf empl_'oyeés. " Instead, the test is whetﬁer- the statute applies to all areas of the state
equglly. Here 'tlie uniformity of R.C. 9.481 is established because the law operates on
=e§ery political subdivision and every person inc]uded {fuil-time employeés) within its
,ﬁperativﬁ provisions and these provisions are not arbitn;uy_ or ﬁnnecessaﬁly resﬁictive.
Why the General Aséembiy chose to inéi'ude only fill-time employees and allows a -.
political subdivision to require ré_side‘ncy'in the écsunty or adjacent counties is immaterial,
_Thé éity’s ar_gmnents‘raise political questions that are best addressed by the General
Assemb]y.-: _
| Finally, fhe City contends that RC 9.481 is -unconsﬁmﬁonél because it violates
Section 28, Aricle T of thethio Constitution: “the General Assembly shall have no
'power to pass *¥* laws impairing the obli_gatibﬁ of contracts ***.”  Specifically, the
City argues that R.C. 9.481 unconstitutionally impairs contracts because it mtcﬁeres with
.ag'reements made between the City and its employees concerning .th‘e .em,piayegs:
,reéi_dence.‘ ThlS argument lacks ment. -
" Despite the general pﬁhibiﬁon found in Section 28, Article Il of the .Ohio
| 'Consﬁmﬁon_doeé'not bar all interference with contracts, In fact, Section 28, Article I

jspeciﬁca]ly allows for laws that impair the right to contract if it is enacted to provide for
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the comfort, health, s#fety, aad general We_:lfare.of m1§yees. Ohio Edison Co. -v,-APower
Sizirié Comm, (1978), 56 Ohio St:2d 212, '217—21-8, | |

The General Assembly exiaressly 'de,cla;red its_ intent in enacting R.C. 9.481 to
' provide _fof ﬁ'ae coinfq:tﬁ, health, safety and general \ve'lfaré.of the citizens of'.Dhio.- See
Section. Z(B) of Sub.S B. 82: | o

“In enaotmg section 9.481 of the: Revised Code in this act, the General Assembly :
hﬁr#lﬁy declares its intent to recognize *** Section 34, of Atticle II; Ohio Constitution,
specifies that Jaws may be péssed providing for the comfort; health, safety, and general
welfare of all employees, and that no other provision of the Ohio Constﬁutxon unpaxrs or
lnmts this power, including Section 3 of Aﬂlcle XVIIL, Chio Constltuhon

This Court finds that bry‘provxdmg ‘employecs of political subdivisions with the -
ability to (.zhbose-wheré they want tc;, live, the General Aéscmbly has provided for ﬁae
genérai ﬁdfare of these individuals with a law that is- neither axbit;ary nor unreasonable.

The Court summarily rejects the City’s argument that previous cases have upheld
local residency requirements. None of these decisions andlyzed the 1cgahty of resxdency
requirements subsequent to the enactment of R.C, 9.481,

The City attempts to divert the Court’s analysis of the constitutionality of R.C. |
9,481 by interjecting predictions of dire and irrep.arabie financial harm that th'é Cify andr
-its.expen claim with certainty. This.Com cannot speo;_ﬁlate as to the a'ccni‘acy of the
‘crystal ball that prognosticates these employées will all abandon their neighborhoods and
neighbors in a mass exodus of biblic;_"d_ proporiions. chever, the City may ezﬁploy its:
_cénsiderabic resourqes. 10 entice its employees to live in the Ci‘ty'by any lawful incentiﬁe.s

available in the same manner the City uses to aftract businesses, tourists and other
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sources of revenue, Clearly, requiring residcﬁcy' s a qu'al'i_ﬁcaﬁon of, empley;ﬁeﬁt .
guaranfécs captive employee taxpayers, but does not guarantee'the efficacy of the -
workforce. ﬁe City implies empioyeﬁs wiall .not_ be as effectiveor rﬂ'.w.rill.-n-ot care aboutthe -
quality of their work without resideﬁcy- forcing their ﬁnancial or emotional investment ih
_ the_community._ The Court rejects such rationale and the imp]ica;ion that whé_re one,
" resides affects. t'he quality of the work pcrfoﬁned. The hard-working, dedicated and
- compassionate. qualities found in resident employees today is- a function of -théir
individual personalities and integrity and notlral function of where they live, To suggest
_ othefwise, impugns those very qualities necessary for an cﬂ'ectivg workforce including
those risking their lives in the City’s safety forces. | | o

| Having considered and rejected all the City’s argmnénts, this Court grants |
SUnIHary jx_idgmcnt m favor of ﬁw State and -ih'e safety.fbrces -and denies summary
judgmént in fgvgr of the City. Inso ruling, this court specifically determines that R.Cf '
© 9.481 was lawfully enacted by the General Assembly to provide for the general welfare
of cmployges of Ohio’s political ‘subdiviSiphs and is 2 matter of statewide concem.
Section 34, Article II of the Ohio Constitution is the controlling constitutional provision, _
and conflicting local Iéws passed _puréuant to the bity’s home rule power.found in Section
3, Article XVII must succumb to state law. R.C. 9.481 is cémstitutional and is upheld.

IT 1S SO ORDERED.

Date: February 13, 2007
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