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MEMORANDUM

The Defendant-Appellant seeks leave to file delayed appeal in this matter. He was

detained from filing a timely Notice of Appeal because of delays in obtaining the "Opinion and

Judgment Entry" from the Second District Court of Appeals. (See attached exhibits)

This appeal stems from the original judgment entry of Montgomery County Court of

Common Pleas, dated September 11, 2006, involving two felony charges of theft (beyond the

scope), both fifth degree felonies.

As previously stated, despite numerous request, Appellant was not provided the required

Judgment Entry and Decision from the Appellate Court in a timely manner. This prevented

Appellant from being able to comply with the time requirements of this court and therefore

should not be held against Appellant.

Therefore, Appellant prays that this request be granted for relief to file this delayed

appeal.

An Affidavit in Support along with supporting exhibits are attached hereto.

Respectfully submitted,

1^2^^^
Randall L. Webb
Defendant-Appellant, pro se
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Certificate of Service

I hereby certify that a copy of the foregoing Motion for Delayed Appeal was forwarded

by regular first-class United States Mail, postage prepaid to Montgomery County Prosecutor's

Office, Mark J. Keller, Assistant Prosecuting Attorney at: 301 West Third Street, Fifth Floor,

Dayton, Ohio 45422, this 71h day of January, 2007.

RANDALL L. WEBB, # 498637
c/o London Correctional Institution
P.O. Box 69
London, Ohio 43140-0069
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AFFIDAVIT IN SUPPORT
OF MOTION FOR DELAYED APPEAL

I, Randall L. Webb, affiant herein, after first being sworn and cautioned do make the

following statements and believe them to be true and accurate:

1) I am the Defendant-Appellant in the stated cause and have knowledge of the facts

presented herein.

2) I was unable to comply with the mandatory filing requirement because of not being

provided a copy of appellant court's opinion and judgment entry.

3) I requested the opinion and judgment entry no fewer than two times by mail and once by

having relatives call the clerk for a copy.

4) After not being provided a timely copy of needed documentation, I filed a notice of

appeal with the clerks office without such documentation, which was denied.

5) On the 6`h day of December, 2007, I received a copy of the opinion and judgment entry

from the Appeals Court, which was 47 days after the opinion was issued. (See Exhibit A)

6) The postmark on the envelope containing the opinion and judgment entry is December 4,

2007, which is still after the required deadline imposed by the 45 day rule for filing a

timely notice of appeal. (See Exhibit B)

7) I was acting in pro se capacity concerning the filing of my appeal and related

documentation, and because of such, I should have been provided a timely copy of the

documentation.
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Affidavit In Support

State v. Randall L. Webb

page 2

8) This request is in good faith and not being of a frivolous nature.

9) I am indeed not guilty of the charges levied against me and the efforts for relief

being sought will prove such.

10) I believe that I am entitled to the relief being sought for cause.

AFFIANT FURTHER SAYETH NAUGHT

RANDALL L. WEBB, #498637

This being swom and subscribed before me, a Notary Public, and in compliance with the laws of

the State of Ohio this day of 12007.

(SEAL)

KIM A. °AGELS
Notary Public, State of Ohio

My Cammission Expires 2•7 B•2005

NOTARY PUBLIC
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FtT OF APPEALS FOR MONTGOMERY CDl1NTY, OHIO

STATE OF OHIO

PlaintifF-Appeliee

V.

RANDALL L. WEBB

+G.A. CASE NO. 21814

T C. NO. 05 CR 766
05 CR 2d08

(Criminal Appeal from
Defendant-Appellant Common Pleas Court)

t'1PIfdlON

Rendered on the 19"` day of bctobar , 2007.

MARK J. KELLEi:t, Atty. Reg. No. 0078489, Assistant Prosecuting Attorney, 301 W. Third
Street, 5" Floor, Dayton, Ohio 45422

Attorney for Plafnfiff-Appellee

RANDALL L. 'Vt1E86, #498-E37, London Correctional Inst'duQion, P. 0. Box 89, London,
Ohio 43140

aJ".--fe n Lfailt-AppelizlnS

WOLFF, P.J.

Randall L. Webb appeals from a Judgment of the Montgomery County Court ol

Common Pleas, wfiich denied his request to withdraw a plea of no contest.

The state alleged that Webb used his position as an employee at a foreclosure

Th1E COUftT oF APPEAL$ Ut OH10
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prevention company to obtain funds from his victims under the guise that he would assisi

them in avoiding foreclosure. In fact, the allegations continued, Webb kept the money

himseif, and the victims lost their itomes in foreclosure.

On May 20, 2005, Webb was indioted on five counts of theft from Virgiriia Gibson,

which allegedly occurred between July 1, 2003, and September 3, 2004 (Case No. 2005

CA 766). Each of these counts alleged that Webb had knowingly obtained or exerted

control over Gibson's property beyond the scope of her express or implied consent. Or

July 15, 2005, Webb was indicted on a similar count of theft from Erio Pauai (Case No.

2005 CA 2408). On January 10, 2006, the state sought to loin these cases for tfia

because of the simiiarity of the offenses, The trial court granted the motion, and trial wa,

scheduled for fiNarck130, 2006.

The ttiai date was continued several times due to requests for continuances

Webb's "motion to'ivi#hdrawcounsel," and other motions. On June 21, 2006, Webb waivec

his right to counsel.. He subsequently filed many more motions seeking to delay ft stan

of trial. On August 7, 2006, N1ebb entered no contest pleas to all of the attarges, Or

August 28, 2006, Webb filed a motion to withdraw his no contest ple7, The trial cour

overrufed the motion, The court sentenced Webb to one year of imprisonment on ea&

count on theft. It ordered that the sentences in Case No, 2003 CA 766 be servec

concurre,rrtly, but consecutively with the sentence in Case No. 2005 CA 2408.

Webb raises seven assignments of error on appeal.

I. "[THEaTRIAL COURT ERRED WHF_Pt IT OVERRULED DE.FENDANT'S MOTiOfS

TO WITHDRAW H!S NO CONTEST PLEA, PRIOR TO SENTENCING WITHOllI

CONDUCTING AN ABUSE OF DISCRETION [SIC]."

Tr3E couK-rov nrrenr,s or oHio
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Webb claims that he "set forth the best reason that can be asserted for withdrawint

his plea, i"" that he was nat guilty and that he had obtained 'several reports ant

documentation' after the plea hearing, which demonstrates [hisj innocence;'

Webb's mot9on to withdraw his plea did not elaborate on his claim that he hat

received "reports and documentatittn" after the plea hearing which demonstrated hit

innocen:ce. They were not attached to the motion, and the nature of the alleged "reports'

is unclear. Likewise, when he appeared before the court, Webb did not provide an)

specific information about the evidence he cltrirned to have uncovered. He said he "hat

a clearer perspective'"' of what went into the whole thing Involving the actual company'

that he had worked for and that the "dooumentation " which was not produced, "Furthe

proves what [he] said ail along, that S heJ was not guilty,"

°A defendant's mntlon to withdraw a guilty plea, made before sentencing, shouid be

freely and llberallygranted, provided the movant demonstrate:s a reasonable and legitimatiE

basis for the withdrawal." State v. Xie (1992), 62 Ohio S0d 521, 527, 584 N.E-2d 715

The trial court reasonably conctuded that Webb's bare assertion that he had uncoverec

new information failed to make this threshold showing. Thus, the court did not err ir

denying Webb's motaon to withdraw his plea,

The first assignment of error is ovetruled.

II. "t`THE] TRIAL COURT ERRED WHEN IT OVERRULED C?EFENLiANT'E

MOTION TO SEPARATE TRIAL OF tNd(CTh,iENTS CREATING PREJUDICE lh

APPELLANT'S ABILITY TO OBTAIN A FAIR TR1AL.."

Webb claims that he was prejudiced by the trial court's decision to allow the Gibsor

and Arlai thefts to be tried together,

TNE COURT 6F APPEALS OF OHIO
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The state offered the following argument in favor of joinder:

"ln both cases [Webb] metwith individuals whose homes were Inthe early stage 101

foreclosure. He convinced both victims that he could help them avoid foreclosure by a

system of payments. In both cases he collected the money but the money was never paid

towards the mortgages. Both victims lost a significant amount of monBy and ultimately losi

homes due to [Webb`s] conduct.

"[T[he unique plan and scheme used by [Webb) wili make each relevant to [the]

other to show [Webb's] identity, motive, opportunity, intent, preparation, plan, knowtedge

and absence of mistake or accident."

Crtm.R. &(A) provides that "[t}we+ or more offenses may be charged In the same

indictment'"" if the oftenses charged "We ofthe same Qr stmitar character, or are based

on the-act or transaction, or are based on two or more acts or transactions connected

together or constttuting parts of a common scheme or plan, or are p-art of a course ai

criminal ar>nduct °.loinder is iiberally permitted to conserve judieiaf resources, reduce the

chance of incongruous results in successh+e trials, and diminish lrsconvenience to the

witnesses. State v. Torres (1981), 66 Ohio St.2d 340, 343, 400 N.E.2d 401. An accusec

may mcve for separate tria€s, but he has the burden to affirmative[y demonstrate that hic

right to a fair trial will be prejudiced by the joinder. Crim.R. 14; State v. Lott (1990), 51

Ohio St.3d 160, 555 N.E.2d 293. i=or an appellate court to reverse a trial court's rulinc

denying severance, the defendant must demonstrate that the trial court abused itt

discretaon. id.

In our view, the similarity in the offenses alleged involving Gibson and Ariai justi#iec

7'I+ti touK'r or' arrEnts OF OHIO
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the,]oinder of the otfenses at trial under the criteria set forth in Crim.R, 8. Webb's only

argument in opposiYion to the joinderwas a very general claim that he would be prejudicec

thereby. He did not present any factual basis upon which to conclude that there would be

pre]ud€ce. Thus, he did not aftirmatlvely demonstrate that his right to a fair trial was

nompromised,

The second assignment of error is overruled.

Ill. °[THE] TRIAL COURT ERRED THROUGH OVERRULING MOTION TC

DISQUALIFY AND PROCEEDING WITH SENTENCENG HEARING VIOt_ATING

DEFENDANT'S RIGHT TO A FAIR TRIAL GUARANTEED 8Y THE DUE PRDCES&

CLAUSE OF THE FIFTH AMENDMENT OF THE UNITED STATES Gt7NSTITIfTIQN."

Webb claims that his tiue process rEghts were violated because two judges whc

presided crverthe case in the common pleas court were biased against him.

We addressed the'issue of appeals based on judicial bias in State v. Frye (Dec. 12

1997), Clark App.. No. 95-CA-118. We concluded:

"Sectton 5(C), Article IV of the Ohio Constitution grants the Chief Justice or tai,

designee exclusive jurisdiction to hear a claim that a common pleas judge is biased o

prejudiced, The Supreme Court of Ohio has held that'(s]ince only the Chief Justice or hiE

designee may hear disqualification matters, the Court of Appeals (is] without authorlty tc

pass upon disqual'sfication or to vold the judgment of the trial court upon that basis.' 8ee,

v. Crlh`ifh (1978), 54 Ohio St,2d 44U, 447-42, 377 N.E.2d 775; see also Sfate v, Dougher€y

(1994), 99 Ohio App.3d 265, 268-69, 650 N,E.2d 495 (finding no jurisdiction on thit

question in a direct appeal from criminal conviction and sentence). Following this principle

this court has concluded that R.C. 2701.03 provides the exclusive means by which :

TF[E CUURTOF APr€>A4S Ur• OHIO
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litigant may claim that a common pteasjudge is bfased and p€ejucticed. Jones v. B11Trnghan

(1995), 105 Ohio App.3d 8, 111,663 N.E.2d 657. Thus, this court lactcs the juristlictian tc

find that the trial court committed the error which appellant assigns. *`

For the reasons set forth in Frye, ihe third assignment of error is overruled.

IV. "[TI-tEJ TRIAL COURT ERRED ti`! RENDERING AN ORDER OF RESTITUTIOt*

WHICH WAS NOT C{4NSISTEPJT'WITH THE EVIDENCE AND CLAII4l, FURTHER 11

WAS AN ABUSE OF DISCRETION FOR NOT CONDUCTING A HEARING PRIOR TC

REST1TiJTItaN BEINr, f)f`tDERED:"

Webb claims that the restitution awards in both cases are unsupported by the

fndictments or the evidence p€esented.

The triaf court ordered Webb to pay $8,399 in restitution In the Gibson case anc

$14,820 in the Arvai case. He cfaims that neither of these amounts was supported by the

record, The state responds that the courtwas rrot required to h41d a hearSng on restitutior

if the amount was not disputed, and it assetts that Webb did not dispute the amount unti

`approximatety a month and a haff of#er entering his plea." The state also asserts that the

amount of restitution was supported by the record.

At a hearing on June 15, 2006, at which plea negotiations were dlscussed, Webt

Inquired about restitution. The prosecutor responded:

"«•" I would have to have a calculator and add it up at this point. I know I've done tl

before. I don't have the figures in front of ine.

"As part ef the discovery, we have reoeEpts from the Gibsons, including $932, $200,

$890, $50, $640, $650, $104, $200, $620. That would be with respect to one victim. I

believe the other victim is in that same range.."

I'HE COURT OP APPEALS OF GIIIU
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The court then stated:

"So, lt would be about 42-, 4500 each or something in that rangs.°

The pre-sentence investigaticn ("PSI") stated that Gibson had given Webb $8,38(

in cash over fourteen months. No documentation of this amount was provided. Witt

respect to Arvai, It stated that Anrai had given Webb an initial payment of $1,817 and tha'

Arvai's wife had produced one check payable to Webb for $250. The prosecutor alst

stated in the PSI that Arvai had gcven Webb at least $14,820. Again, no docunrentatiar

ofthisamountwasprovided. Thetndictmen.tspecifiedthateachcoun;tlnvolvedmorethar

$500: This is the full extent of the record with respect to restitution. Obviously, the value

c.anfltat to some extent.

We agree w+ith Webb that the evidence presented was Insufficient to support ths

restitutlon awardsheretn. Anorderofrestftution mustbesupportesl bycompetent, credibk

evidence in the record from which the court can discern the amount of the restitution to o

reasonabte degree of certalnty. State v. Gears (1993), 135 Ohio App.3d 297, 300, 73;

N.E..2d 683; State v. Coilins, MontgomeryApp, Na 27510, 21688, 2007-qhio-5385. Witt

respect to each raf the victims, there is no evidence to substantiate the court's restitutior

prders4ko a reasonable degree of certainty," Thus, we will remand for a hearing on the

issue of restitution atwhictt additiortal evidenCe can be presented.

The fourth assignment of error Is susta6ned.

V. "[THE] TRIAL COURT ERRED WHEN INTRUSION INTO ATT(7RhlEY-CL[ENl

RELATIONSHIP BY CONTACTING ATTORNEY WHICH APPELLANT WAS SEEKINC

TO REPLACE CURRENT TRiAL COUNSEL WHICH VIOLATED APPELLANT'S SIXTI-

AMENDMENT RtGtiTS.,"

THE COURT OF APPEALS Of 01410
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Webb claims that the court violated his attorney-client privilege by communicatinc

with an attorney that he was trying to hire.

For saveral weeks before his triat, Webb claimed that he was dissatisfied with hk

attorney and that he was attempting to hire a new one. He obtained four continuancec

during this time. Webb claimed that he was trying to hire attorney George Katchmer. A,

a hearing on June 19, 2006, the court stated:

"COURT: I think that either the State called Mr. Katchmer or our bailiff did.

"COIiRT: They said that they wera not going to repre"nt you. Is that right, Ms

Dodd [the prosecutor]?

'MdS. DODD: Yes, your Honor. I spoke to Mr. Katchrner and his partier was

on speakerphone at the time and they advised they had not been retained. And had the?.

been retained, t.heywould have immediately filed a notice of appearance andthey haven'

done so. And as such - and they had no intention of doing so."

Based on Katohmer's representaGon, ctrnveyed to the couxt through the prosecutor

the court indicated that tte matter would proceed to trial the foliowing week. The court atsc

ordered someone from Rion and Rion (Webb's previous counsel) to accompany him "fol

whatever purpose„" atthr3ugh it was fairly clear at that point that Webb intended tc

represent himself.

In a criminal matter that is about to go to trial, the existence of the attorney-cllen,

relationahip woufd not be privileged lnfonnation. Although the court's order that the Rioni

should continue to be present at the proceedings while atlowing Webb to represent himset

was unorthodox, it did not violate either Webb's right to counsel or the attorraey-clien

THF. COURT OF API'EALS OF UPIFO
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privileqe-

Webb also argues that the trial court Enterfered with his efforts to hire new counse

by "not grant[ingJ the motion to allow [hirr ►] to obtain new counsel:" However, Webb wae

not represented by appointed counsel. Thus, he did not need thecouR's perrnission to hire

a new attorney. The record indicates that he simply did not follow through on doing so,

The fifth assignment of error is overruted.

Vt. "THE TfitAL COURT E RRED WHEN IT 5'ENTENt1EL) THE APPELLANT TC

A MORE-THAN-THE-MINIMUM AND MAXIMUM PRISON TERM CONTRARY TO THE

RULE OF t_EhlITY.

V11. "THE TRIAL COURT ERRED WHEN IT SENTENCED THE AF!pELLANT TC

A tuYORE-TkIAN-THE-MINIMItM AND MAXIMUM PFttSOhf TERM IN VIOLATION OF

APPELLANT'S RtGliT TO DUE PROCESS."

In 1us sixth and seventh assignments of error, Webb argues that he should havs

received the minimum sentence for his oifenses. He ctaims that his sentences violated the

rule of lenlty and his right to due process.

The rule of lenity is a principle of statutory construction that prohibits a court trorr

interpretina a criminal statute so as to increase the penalty it imposes on a detendan,

where the intended scope o€the statute is ambigubus. Uaskal v. U.nite<f States (1990), 49E

U.S. 103,107-108,111 S.Ct, 461, ttappties only wherethere is an ambigufty In a statute

or a conflict between multiple statutes. See United States v. Canter (1997), 52U U.S. 259

266,1 1 7 S.Gt. 1219. Webb has not pointed te any ambiguity in the statutes under whick

he was sentenced. Therefore, the rule of len[ty is not applicable to the present case.

Webb also claimsthat, under State v, Foster,1S29 Ohio St.3d 1, 2006-phio-855, 84E

TtIL COURT OF APPHAL9 OF 01110
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Iq.E2d 470, trial courts are prohibited from imposing any sentence otherthan the miniinum

sentence because any greater sentence would require findings by the jury or admissions

by the accused. Webb misstates the hotding in Foster. As we have pointed out mar ►y

times, the suprerne court severed the provisions that it found to be unconstitutional ir

Foslet, Including R.G. 2924.14(f3), whhictt related to non-mfnimum sentences, R.C.

292;1..14( E)(4), which related to cone;ecutive sentences, and R. C. 2929.14(C), which related

to maximum sentences. Id, at ¶97, 198. In light of this botding, trial courts now have ful

discretion to impose a prison sentence within the statutory range and are no tongel

required to make findings or to give their reasons for imposing non-minimum oi

consecutive sentences on an offender. Id. at 11i00; State v. Mathis, 109 Ohio S#.,3d 54;

2006-6hlo-655, 845 N.E=.2d 1,126. The supreme court expressly rejected the suggesttor

thatthe remetiyforsentences imposed under the unconstitutional sentencing schemewas

the imposition of a mandatory minimum sentence. Foster at ¶'ItTD; State v. Payne, 114

Ohio 8t.3d 502, 2007-0ho4642, 873 At.E.2d 308, ¶25.

The trial court sentenced Webb to the maximum sentence on each count bui

ardered that flve of the six counts run concurrently. The triat court did not abuse ita

discretion in Imposing this sentence.

The sixth and seventh assignments of error are overruled.

The judgment of the triai court will be reversed with respect to restitution anc

remanded for a hearing on that issue. In all other respects, the judgment of the trial courl

will be affirmed.

BROGAN, J. and FAIN, J., concur.

THL COURT 0-F AP7EAl,S OF tl}fi0
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Copies trs alled to;

Mark J. Keller
Randall L. Webb
Hon. Gregory F. Singer

THE COURT OF APPAALS OF 01114
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Piaintiff-Appellee

RANDALL L, WEBB

C.A: CA.SE NU. 21$14

T.C. NO. 05 CR 766
05 CF2 2408

FtNAt- ENTBY
l7efendantxAppeliant

MIKE FAIN. Judge

THE cOVR'roF APP8rIL5 OF OkIIO

Pursuant to the opinion of this court tertdered on the 13tb day of

October , 2047, the judgment of the trial court is affirmed in part, reversed in part, and the

Sriatter #s rernatiGled for ft7rkherproceedfnf}s consistent witil this court's opinion.

Costs to be paid as follows: 50% by plaintiff-appellee; 50°lo by defendant-appetlant.
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Gaxxt a£ Appeafia af M411r

JUDGES
JAMES A. BROGAN, DAYTON
WILLIAM H. WOLFF, JR., DAYTON
MIKE FAIN, DAYTON
THOMAS J. GRADY, SPRINGFIELD
MARY E. DONOVAN, DAYTON

SECOND APPELLATE DISTRICT
41 NORTH PERRY STREET
DAYTON, OHIO 45422-2170

(937) 225-4464
1-800-609-4652

FAX NO. (937) 496-7724

COUNTIES
CHAMPAIGN
CLARK
DARKE
GREENE
MIAMI
MONTGOMERY
RONALD E. MOUNT, Esq.
COURT ADMINISTRATOR

December 17, 2007

Randall L. Webb, tk498-637
London Correctional Institute
P.O. Box 69
London, Ohio 43140-0069

Re: State v. Webb,
Montgomery Cty. App. Case No. 21814

Dear Mr. Webb:

This will acknowledge receipt of your letter of November 20, 2007, received by the Court

on November 29, 2007.

Although I am not the Clerk of Court, pursuant to your request, enclosed herewith are time-
stamped copies of the Final Entry and Opinion issued by the C.ourt on October 19, 2007.

Sincerely,

Nc.jz).-^
Ronald E. Mount. Administrator
Second District Court of Appeals

REM: jrm
Enclosures
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