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MEMORANDUM

The Defendant-Appellant seeks leave to file delayed appeal in this métter. He was
detained from filing a timely Notice of Appeal because of delays in obtaining the “Opinion and
Judgment Entry” from the Seéond District Court of Appeals. (See attached exhibits)

This appeal stems from the original judgment entry of Montgomery County Court of
Common Pleas, dated September 11, 2006, involving two felony charges of theft (beyohd the
scope), both fifth degree felonies.

As previously stated, despite numerous request, Appellant was not provided the required
Judgment Entry and Decision from the Appellate Court in a timely manner. This prevented
Appellant from being able to comply with the time requirements of this court and therefore
should not be held against Appellant.

Therefore, Appellant prays that this request be granted for relief to file this delayed
appeal.

An Affidavit in Support along with supporting exhibits are attached hereto,

Respectfully submitted,

andndd [l
Randall L. Webb
Defendant-Appellant, pro se




Certificate of Service

I hereby certify that a copy of the foregoing Motion for Delayed Appeal was forwarded
by regular first-class United States Mail, postage prepaid to Montgomery County Prosecutor’s
Office, Mark J. Keller, Assistant Prosecuting Attorney at: 301 West Third Street, Fifth Floor,

Dayton, Chio 45422, this 7™ day of January, 2007. )
,é'fmfla,ff gf’f/i-’} L

RANDALL L. WEBB, # 498637
¢/o London Correctional Institution
P.O. Box 69

London, Ohio 43140-0069




AFFIDAVIT IN SUPPORT
OF MOTION FOR DELAYED APPEAL

1, Randall L. Webb, affiant herein, after first being sworn and cautioned do make the

following statements and believe them to be true and accurate:

1)

2)

3

4)

5

6)

7)

1 am the Defendant-Appellant in the stated cause and have knowledge of the facts

presented herein.

I was unable to comply with the mandatory filing requirement because of not being

provided a copy of appellant court's opinion and judgment entry.

1 requested the opinion and judgment entry no fewer than two times by mail and once by

having relatives call the clerk for a copy.

After not being provided a timely copy of needed documentation, I filed a notice of

appeal with the clerks office without such documentation, which was denied.

On the 6" day of December, 2007, 1 received a copy of the opinion and judgment entry
from the Appeals Court, which was 47 days after the opinion was issued. (See Exhibit A)

The postmark on the envelope containing the opinion and judgment entry is December 4,
2007, which is still after the required deadline imposed by the 45 day rule for filing a-
timely notice of appeal. (See Exhibit B)

I was acting in pro se capacity concerning the filing of my appeal and related
documentation, and because of such, I should have been provided a timely copy of the

documentation.



Affidavit In Support
State v. Randall 1, Webb
page 2

8) This request is in good faith and not being of a frivolous nature.

9) Iam indeed not guilty of the charges levied against me and the efforts for relief

being sought will prove such.
10} I believe that I am entitled to the relief being sought for cause.

AFFIANT FURTHER SAYETH NAUGHT 7

l{ﬁ)ﬁ’"ﬂdﬂ a ﬁﬂ&/z,%

RANDALL L. WEBB, #498637

This being sworn and subscribed before me, a Notary Public, and in compliance with the laws of

the State of Ohio this / 77? day of ﬂW’L’ , 2007.

(SEAL) NOTARY PUBLIC

KIM A. PAGELS
Naotary Public, State of Ohio
My Camenission Expires 2.18-2008
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IN THE COURT OF APPEALS FOR MONTGOMERY GOUNTY, OHIO
STATE OF OHIO |
Plaintif-Appeliee | : C.A. CASE NO. 21814
v, : T.C. NO. 05 CR766

(8 CR 2408

RANDALL L, WEBB
{Criminal Appeal from

Defendant-Appallant ; Common Pleas Court)

..........

OPINION

Rendered onthe _ 19" day of _QOctober |, 2007.

MARK 4. KELLER, Atty. Reg. Mo, 0078469, Asslstant Prosecuting Attorney, 301 W, Third
Street, 5" Floor, Dayten, Ohio 45422

Attornay for Plaintiff-Appelice
RANDALL L. WEBB, #498-837, London Corectional Instifution, P. 0. Box 89, Lendon,

Chio 43140
- Defendant-Appeliant

WOLFF, P.J4.
Randall i.. Wabb appeals from a Judgment ¢of the Monigomery County Court ol
Common Pleas, which denied his request @d withdraw a plea of no contest.

The state alleged that Webb used his pas.ilior! as an employee at a foreclosure

'FHE CDURT o AE’PEALb €J]' {'}H !0
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prevention cémpany to obtain furids from his victims under the guise that he would éssiéi
them in avolding foreclosure. In fact, the allegalions continued, Webb kept the monay
himself, and the victims lost their homes in foreclosure,

Gin May 20, 2005, Webb was indicted on five counts of theft from Virginia Gibson,
which allegedly occurred between July 1, 2003, and September 3, 2004 {Casa No. 2008

CA 766). Each of these counts alleged that Webb had knowingly obtained or exerted

contral over Gibson’é property bayond the scope of her express or imp.!ied consent. Or
July 15, 2005, Webb was indicted on a similar count of theft from Eric Arvai (Casa No.
2005 CA 2408). On January 10, 2008, the state sought to join these cases for tia
because of the similarity of the offenises, The trial court granted the mation, and trlal was
schéduled for March 30, 2006.

The triai déte was continued several times due to requests for conlinuances
Webb's "motion to withdraw counsel,” and ofher motions, On June 21, 2008, Webb waivec
his right to counsel. He subsequently filed many more motions seeking o delay the stan
of trial. On August 7, 2008, Webb entered no contest pleas to all of the charges, Or
August 28, 2006, Webb filed a motion to withdraw his no contest plea. The trial cour

overruled the motion, The court sentenced Wabb to one year of imprisonment on eaoct

concurrently, but conseculively with the sentence in Case Ng, 2005 CA 2408,

Webb raises seven assignmenis of error on appeal.

I “[THE)TRIAL COURT ERRED WHEN IT QVERRULED DEFENDANT S MOTION
TO WITHDRAW HIS NO CONTEST PLEA, PRIOR TO SENTENCING WITHOUT

count on theft., It orderad that the sentences in Case No. 2005 CA 766 be servec
CONDUCTING AN ABUSE OF DISCRETION [SIC)."

“ THE COURT OF AFPBALS OF OHID

Ltdiai e eis ~Almwdr mm marmtammary Ah efhralimaoe otthace cfm?d3ncl-et=1222A770 11/7Q/90007
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Wekb claims that he "set forth the best reason that can be assertad for withdrawing
his plea, *** that he was not guilty and that he had obiained 'several reports anc
documentation’ after the piea hearing, which demonstrates [his] innocence,”

Weabb's motion to withdraw his plea did not elaborate on his ¢laim that he ha¢

received “reports and documentation” after the plea hearing which demonstrated his
innocance. They were not attached to the motion, and the nature of the alleged “reports'

is unclear. Likewise, when he appeared before the court, Webb did not provide any

specific information about the evidence he claimed to have uncovered. He said he "hac
a clearer perspactive *** of what went into the whole thing tnvoiving the actual company'
that he had worked for and thed the "documentation,” which was not produced, “furthe
proves what [he] said all along, that {he] was not guilty,"

“A defandant's motlon o withdraw a guﬁty plea, made before sentencing, should be
frealy and fiberally granted, provided the movant demonsirates a reasonable and legitimate
hasis for the withdrawal” State v. Xie (1992), 62 Ohio St.3d 521, 527, §84 N.E2d 718
The trial court reasonably concluded that Webb's bare assertion that he had uncoverec
new Information failed to make this threshold showing. Thus, the court did not etr ir

denying Webb's motion to withdraw his plea.

The first assignment of etror is overrulad.
il "'{THE} TRIAL COURT ERRED WHEN IT OVERRULED DEFENDANT'S
!1 MOTION TO SEPARATE TRIAL OF INDICTMENTS CREATING PREJUDICE b
APPELLANT'S ABILITY TO OBTAIN A FAIR TRIAL."

Webb claims that he was prejudiced by.tha trial court's decision o altow the Glbsor

and Arlal thefts to be tried together.

THE COURT ?F_ﬂP’PEALS OF OHEO

httnsHlurarn lerke oo montgomerv.oh.us/profimage onbase.cfm?docket=12224220 11/29/2007
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The state offered the following argument in favor of joinder:

"In both cases [Webh] met with individuals whose homes were |n the early stage of
foreclosure. He convinoed both victims that he could help them avold foreclosure by a
systern of payments. In both cases he collected the money but the money was never paid

towards the mortgages. Both victims Iost a significant ameunt of money and ultimately losi
rtheir homes due to [Webh's] conduct. |
{ .

*[Tlhe unique plan and scheme used by [Webb] will make each ralevant to {the]
other to show [Webb's] identity, motive, opportunity, inlent, preparation, ptan, knowledge
and absence of mistake or accident.”

Crim.R. B{A) provides thal “[fjwo or more offenses may be charged in the same
indictment *** if the offenses charged “**are of the same or similar character, or are based
on the.act or tranéaction‘ or are based on two or more acls or transactions connected
together or constituting parts of a common scheme or plan, or are part of a course of
‘eriminal conduct.” Joinder is fiberally permittad to conserve judicial resousces, reduce the

chance of incongruous results in successive trials, and diminish inconvenience to the

witnesses. Stale v. Tores (1981), 66 Chio St.2d 340, 343, 400 N.E.2d 401. .An accusec
may move for separate trials, but he has the burden 1o affirmatively demonstrate that his
right to a fair trial will be prejudiced by the joinder. Crim.R. 14; Stafa v. Loff (1990), 51
Ohio 81.3d 1680, 555 N.E.2d 293, For an appellate court o reverse a tria! courf's ruling
denying severance, the defendant must demansirate that the trial court abuged its
discretion. /d.

* Inourview, the similarity in the offenses alieged involving Gibson and Arlai justifiec

THE COURT OF APPEALS OF ORIO
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the jninde:rbf the offenses at trial under the criteria set forth in Crim.R. 8. Webb's only

argument in opposition to the joinder was a very genesal claim that he would be prejudice
thereby. He did not present any factual basis upon which to conclude that there would be
prejudice.  Thus, he did not affirmatively demonstrate that his right to a falr trial was
compromised, |

The second assignment of error is overruled.

. “[THE} TRIAL COURT ERRED THROUGH OVERRULING MOTION TC
DISQUALIFY AND PROCEEDING WITH SENTENCING HEARING VIOLATING
DEFENDANT'S RIGHT TO A FAIR TRIAL GUARANTEED BY THE DUE PROCESS
CLAUSE OF THE FIFTH AMENDMENT OF THE UNITEE‘;l ETATES CONSTITUTION.”

Webb claims that his due process rights were viclated because two judges whc
presided over the case in the common pleas court were biased against him.

We addressed the issue of appeals based on judicial bias in State v. Frye{Dec. 12
1997), Clark App. No. 96-CA-118. We concluded:

“Section 5{C), Article ¥V of the Ohic Constiiution grants the Chief Justice or his
designes exclusive jurisdiction to hear a claim that a common pleas judge is biased o
prejudived., The Supreme Court of Ohio has held that '{s]ince only the Chief Ju:ét%ca orhis
designee may hear digqualification matters, the Court of Appeals fis] without authority t¢
pass upon disqualification or to vold the judgment of the trial court upon that basis.” Bee.
v, Griffith (1978), 54 Ohio 5t.2d 440, 441-42, 377 N.E.2d 775: see also Stale v, Dougherts
(1894}, 89 Ohio App.3d 265, 268-68, 650 N.E.2d 495 {finding no jurisdiction on this

- guestion in a direct appeal from criminal conviction and sentence), Following this principle

this court has concluded that R.C. 2701.03 provides the exclusive means by which ¢

THE COURT OF AFPEALS OF QHID

hitee Harany nlark o0 mantonmery oh ne/nra/imace onhace cfm?docket=12224220 11/29/2007
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'iitigant may claim that a commaon pleas judge Is blased and prejudiced. Jones v. Billinghan
(19953, 105 Chio App.3d 8, 11, 663 N.E.2d 657. Thus, this court lacks the junsdiction i
find that the trial courl committed the error which appeliant assigns. ™"

For the reasons set forth in Frye, the third assignment of error is overruled.

V. *[THE] TRIAL COURT ERRED IN RENDERING AN ORDER OF RESTITUTION
' WHICH WAS NOT CONSISTENT WITH THE EVIDENCE AND CLAIM, FURTHER 1T
WAS AN ABUSE OF DISCRETION FOR NOT CONDUCTING A HEARING PRIOR TC
RESTITUTION BEING ORDERED."

Webb claims that the restitution awards in both cases ars unsupported by the
indictments or the evidence preserited.

The trial court ordered Webb io pay $8,390 in restitution in the Gibson casé anc
$14,820in the Arval case. He claims that neither of these amounts was supported by the
record; The stale responds that the court was not required fo hold a hearing on resfitutior
if the amount was not disputed, and it agserts that Webb did not dispute the amount unti

approximately a month and a haff after entering his plea.” The state also asserts that the

amouni of restitution was supported by the record,

At a hearing on June 15, 2008, at which plea negotiations were discussed, Webt
inquired about restitution. The prosecutor responded:

| would have to have a calculator and add it up at this point. | know ['ve done il
before. | don't hava the figures in front of me. -

"As part of the discovery, we have receipts from the Gibsons, including $932, $200,
$800, $50, $640, $650, $100, $200, $620, That would be with respect to one victim. |

beliave the other victim is in that same range.”

THE COURT OF APPEALS OF OHIO
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Thﬁ court then stated:

“So, It would be about 42—, 4500 each or something in that range.”

The pre-sentence investigation (“PSI") stated that Gibson had given Webb $8,38(
in cash ovar fourteen months, No documentation of this amount was provided. Witk
reépect fo Arvai, it stated thamwai had given Webb an initial payment of $1,817 and tha
Arvai's wife had produced one check payable to Webb for $250. The prosecutor alsc
stated in the PSI that Arvai had given Webb at least $14,820, Again, no documentatior
ofthis amaunt was provided. The indictment spacified that each count involved more thar
$500. This iz the full exient of the record with respect to restitution. Obviously, the values
gonflict to some extent.

We agree with Webb that the évidenﬁe presented was insufficient to suppaort the
restitution awards herein. Anorder of restitution must be supported by compatent, credible
gvidence in the record from which the court can discem the amount of the restitution to ¢
reasonable degree of ceﬁaint?._ Btate v. Gears (1898), 135 Ohic App.3d 297, 300, 731
N.E.2d 683; State v. Collins, Montgomery App. No. 21510, 21688, 2007-Ohio-5365, Witt
respect to each of the victims, thera is no evidence to substantiate the courf's restitutior
orders “to a reasonable degree of cortainty.” Thus, we will remand for a hearing on the
issue of restifulion &t which additional evidence can be presenied.

The fourth asslignment of error Iz sustained.

V. "'[THE] TRIAL COURT ERRED WHEN INTRUSION INTO ATTORNEY-CLIENT
RELATIONSHIP BY CO‘NTACTING ATTORNEY WHICH APPELLANT WAS SEEKING
TO REPLACE CURRENT TRIAL COUNSEL WHICH VIOLATED APPELLANT'S SIXTH
AMENDMENT RIGHTS." |

THE ‘CQUK? OF AFPEALS OF OHIOQ
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Webb claims that the court viclated his attorney-client privilege by ccmmunicatiﬁg
with an atiorney that he was trying to hire. ,

For several weeks before his trial, Wehb claimed that he was dissatisfied with his
attorney and that he was attempting to hire a new ons, He obtained four continuances
durlng this time. Webb claimed that he was trying 10 hire attorney George Katchmer. A
a hearing on June 18, 2006, the courl stated:

“COURT: | think that either the State called Mr. Katchmer or our haliff did.

*COURT: They said that they were not going to represent you. s that right, Ms
Dodd [the prosecutor]?

"WiS. DODD: Yes, your Honor. | spoke to Mr. Katchmer and his partner was alsc
on spaakerphone at the time and they advised they had not been relained. And had they
been retainad, they would have immediately filed a notice of appearance and they haven”
done 50. And as such — and they had no intention of doing s0."

Based on Katchmer's representation, conveyed to the court through the proseculor
the court indicatad that the matter would proceed to trial the following week. The court alsc
orgered someone from Rion and Rion {Webb's previous cox.insai‘; to acoompany him "fol
whatever purpose,” although it was falrly clear at that point that Webb intended tc
represent himself,

in & criminal matter that is about to go to trial, the existence of the attomey-clien
relationship would not ba privileged information. Although the gourt’s order that the Riont
should continue to be present at the proceedings while allowing Webb to represent himse!

was unorthodox, it did not violate either Webb's right to counsel of the attarney-clien

THE COURT OF APPEALS OF OHIC

——- ~ledde ansmAntramary nh nefnron/imace onbase.cfm?docket=12224220 1 1./29./2007
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privilé.éé_

Webb also argues that the trial court interfered with his efforts to hire new counse
by *not granifing] the motion té allow [him] to obtain new oounsel.” However, Webb was
not represented by appointed counsel. Thus, he did not need the court's permission to hire
a new attorney. The record indicates that he simply did not follow through on doing so,

The fifth assigrment of error is overruled.

V1. “THE TRIAL COURT ERRED WHEN IT SENTENCED THE APPELLANT TC
A MORE-THAN-THE-MINIMUKM AND MAXIMUM PRISON TERM CONTRARY TO THE
RULE OF LENITY.

Vil “THE TRIAL GOURT ERRED WHEN {T SENTENCED THE APPELLANT TC
A MORE-THAN-THE-MINIMUNM AND MAXIMUM PRISON TERM IN VIOLATION OF
APPELLANT'S RIGHT TO DUE PROCESS."

In his sixth and seventh assignments of error, Webb argues that he should have
received the minimum sentence for hisoffenses. Heclaims that his sentences viclated the
rute of lenlty and his right o due process.

The rule of lenity is a principle of statutory construction that prohibits a court from
interpreting a oriminal statute so as to increase the penally it imposes on a defendan
whars the intended scope of the statute is ambigudbus. Meskalv, United Btates (1990), 498
U 8. 103, 107-108, 111 8.Ct, 461, It applies only whare there is an amblgulty In & statute
or a conflict between rnuiﬁple statutes. See United States v. Lanjer {1997), 520 U.8. 259
266, 117 8.Ct. 1219. Webb has not pointed to any ambiguity in the statutes under whic
he was sentenced. Therefare, the rule of lenlty is not applicable to the present case.

Webb also clairns that, under Stafe v, Foster, 109 Ohip 8t.3d 1, 2606-Ohio-856, 845

THE COURT OF APPEALS GF OHIO
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N.E.2¢ 470, trial courts are prohibited from imposing any sentence other than the minimum
sentence because any greater sentence would require findings by the jury or admissions
by the accused, Webb misstates the holding in Fosler. As we have pointed out many
times, the supreme court severed the provisions that it found to be unconstitutional ir
Fosker, including R.C, 2920.14(B), which related to non-minimum sentences, R.C.
2829.14(E}4), which related to consecutive senfences, and R.C. 2928, 14(C), which related
to maximum sentences, Id, at 1187, 198, In light of this holding, tri«al.cﬂuﬁs now have ful
discretion to impose a prison sentence within the slatutory rangs and are no longer
required to make findings of to give their reasons for imposing non-minimum o
consecutive santences on an offender, Id. at 100; Stale v. Mafhis, 109 Ohio 51.3d 54,
2006-Ohio-B68, B46 NL.E.2d 1, §128. The supreme court expressly rejected the suggestior
that the remedy for sentences imposed under the unconstitutional sentencing scheme was
the impasition of a mandatory minimum sentence. Foster at 1100; Stafe v. Payne, 114
(Ohio S4.3d 502, 2007-Ohio-4642, 873 M.E.2d 308, 725,

The trial court sentenced Webb to the maximum sentence on each count bul
ordered that flve of the six counts run concurrently, The trial court did not abuse ils
discretion in Impaosing this sentence.

The sixth and seventh assignments of error are overruled.

The judgment of the trial court will be reversed with respect to restitution anc
remanded for a hearing on that issua. In all other respects, the judgment of the trial court

will be affirmen.

----------

- BROGAN, J. and FAIN, J., concur,

THE COURT OF APFEALS OF GH_ED
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Copies maited to:

“ THE COURT OF AFPEALS OF OHIO

Mark J. Keller
Randall ... Webb
Hon. Gregory F. Singer
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO
. k STATE OF OHIO |
}\\J : Figintiff-Appelles : C.A CASE NO., 21814

R : T.C.NO, 05CR 766
08 CR 2408

RANDALL L. WEBB
Defendant-Appellant

..........

Pursuant to the opinion of this court rendered on the 191 h day of
Gctober 2007, the judgment of the trial court is affirmed in part, reversed in pari, and the
matter 15 remardaed for further proceedings consistent with this court's opinian.

Costs 1o be paid as follows: 50% by plaintiff-appetles; 50% by defendant-appellant.

:}W

JA}M}:EA BROGAN, Judﬁ)é/
M he <o

MIKE FAIN, Judge

THE COURT OF APPEALS OF OHIO
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Tourt of Appeals of Ohin

JUDGES COUNTIES
JAMES A. BROGAN, DAYTON : CHAMPAIGN
WILLIAM H. WOLFF, JR., DAYTON SECOND APPELLATE DISTRICT CLARK
MIKE FAIN, DAYTON 41 NORTH PERRY STREET DARKE
THOMAS J. GRADY, SPRINGFIELD © DAYTON, OHIO 45422-2170 GREENE
MARY E. DONOVAN, DAYTON (937) 225-4464 MIAMI
1-800-608-4652 MONTGOMERY
FAX NO. {937) 496-7724 RONALD E. MOUNT, Esq.

COURT ADMINISTRATOR

December 17, 2007

‘Randall L, Webb, #498-637
London Correctional Institute
P.O. Box 69

London, Ohio 43140-0069

Re;  State v. Webb,
Montgomery Cty. App. Case No. 21814

Dear Mr. Webb:

This will acknowledge receipt of your letter of November 20, 2007, received by the Court
on November 29, 2007.

Although I am not the Clerk of Court, pursuant to your request, enclosed herewith are time-
stamped copies of the Final Entry and Opinion issued by the Cowrt on October 19, 2007,

Sincerely, |

Yoo B et

Ronald E. Mount, Administrator
. Second District Court of Appeals

REM: jrm
Enclosures
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