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STATEMENT OF THE CASE

Kevin Keith was indicted on February 22, 1994 and charged with three counts of

aggravated murder each carrying a statutory aggravating circumstance of engaging in conduct

involving the purposeful killing of two or more people. A jury trial began on May 10, 1994, and

the jury returned guilty verdicts on all counts on May 26, 1994. At the sentencing hearing on

May 31, 1994, the defense presented no mitigating evidence. The jury subsequently returned a

recommendation of death on all three counts, and the court imposed that sentence.

Harry Reinhart, Stephen Cockley, and Carol Wright represented him on direct appeal.

The Third District Court of Appeals affirmed Keith's conviction and death sentence on April 5,

1996. See State v. Keith, 1996 Ohio App. LEXIS 1720 (1996) and State v. Keith. 1996 Ohio

App. LEXIS 1721 (1996). Keith filed a timely notice of appeal on June 30, 1994. This Court

denied Keith's direct appeal on October 1, 1997. State v. Keith, 79 Ohio St. 3d 514 (1997).

On August 3, 2007, Keith filed in the Court of Appeals a delayed application for

reopening his direct appeal, pursuant to State v. Murnahan, 63 Ohio St. 3d 60 (1992) and Ohio R.

App. P. 26(B), a motion to correct the appellate record, a motion to file documents under seal,

and a motion to transfer documents.' The Court of Appeals denied his application on September

19, 2007. Keith filed a timely notice of appeal to this Court on October 12, 2007. On December

17, 2007, the record from the Third Appellate District was filed with the Clerk of this Court.

1 Keith originally filed under the case number for his successor post-conviction appeal. On
August 2, 2007, the Court of Appeals denied the application to reopen under that case number,
since it cannot reopen a pending case. On August 3, 2007, Keith filed his application for
reopening under the correct case number and moved the court to transfer his exhibits to the
correct case number.
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Keith's case is one in which the death penalty was affirmed for an offense committed

prior to January 1, 1995. Thus, his appeal to this Court from the court of appeals is an appeal of

right. See Sup. Ct. R. II, § 1(A)(1).

STATEMENT OF FACTS

On the evening of February 13, 1994, Marichell Chatnian, her seven-year-old daugliter,

Marchae, and Marichell's aunt, Linda Chatman, were shot to death at the Bucyrus Estates

Apartments, apartment 1712-B. Richard Warren, Marichell's boyfriend, and Marichell's young

cousins, Quanita and Quinton Reeves, were also shot, but they survived.

Police think of Kevin Keith and malce a quick arrest.

Kevin Keith and several others had just been arrested on January 21, 1994, for drug

trafficking. The drug raids that produced these arrests were due in part to police informant Rudel

Chatman. Other than Richard Warren, all of the victims in the Bucyrus Estates shootings were

related to Rudel Chatman. The police assumed there was a connection, and they immediately

thought of the Keith faniily. See id. at 741-42) (At the scene, police discussed Rudel Chatman's

informant status, and the last name Keith was mentioned early on.)

There was a very large black man (Karie Walker) who was brand new to the apartment

complex wliere the shootings happened. When the cops questioned the surrounding neighbors

after the shooting, several people mentioned seeing a large black man. Kevin Keith, like Karrie

Walker, also happens to be a very large black man. Further, Keith and Walker are half-brothers.

A drug informant's family was targeted, and a large black man was rumored to have been

at the scene. That was all police needed to know, and Keith was arrested at home less than two

days later. (See id. at 508) (search warrant of Keith's house conducted at time of arrest.)
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The planting of a name

The surviving male adult, Richard Warren, did not lose consciousness after being shot.

He was able to reach Ike's Restaurant nearby. Warren then told several witnesses he did not

know who shot him. (See id. at 240) (Warren told witness Christine Mullins at scene that he did

not know who had shot him); (Ld. at 305) (Warren told on scene officer David Koepke that he did

not know who had shot him); (id. at 620) (Warren told witness Jeffrey Augsburger at scene that

he did not know who had shot him); (id. at 623) (Warren told witness Dody Roberts at scene

that he did not know who had shot him). Emergency personnel arrived, and Warren was rushed

to Bucyrus Hospital and then flown to Grant Medical Center. (Id. at 285.)

The following day, "shortly after noon" on February 14, 1994, Bucyrus Police Captain

John Stanley provided him with the names of four different "Kevins." (Ld. at 774.) On an

unrecorded phone call, Warren picked the name Kevin Keith. That evening, two police

detectives interviewed Warren in his hospital room, and they showed him a composite of six

photos. Warren picked Keith's picture out of the photo lineup.

Keith's trial counsel challenged Richard Warren's identification of Keith as the person

who shot him. (Ld. at 230) ("We have lineups of which there are rules and regulations governing

that lineup so that it is fair to the Defendant.... [T]he man's name and the testirrmony with regard

to the same should be suppressed..."). At the hearing to suppress Warren's identification of

Keith, the State presented the testimony of Captain Stanley. Stanley countered the inference that

police influenced Warren's identification by explaining that the police were first contacted by

Warren tlirough his nurse, "Amy Gimmets."2 (Ld. at 226). This nurse called Stanley on

Warren's behalf, before any police officer had contact with Warren, and told him that Warren

2 The actual name of the nurse who called Stanley is Amy Whisman (now Amy Petryk.) See
attached affidavit.
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recalled the name "Kevin." (Id. at 220, 223-24). It was only after that call that Stanley provided

"Keith" as one of the potential last names. (Ld. at 221). The court found that there was "no

suggestion" and refused to suppress the testimony. (Ld. at 232).

The State's case

None of the State's first eight witnesses established Keith had anything to do with the

shootings. Christine Mullins, an employee of Ike's Restaurant, testified about calling 911 after

"a man come in that was shot." (Id. at 242). On cross-examination, Mullins said that man did

not know who had shot him, and "he said [the shooter] was wearing ainask." Id. She said that,

in addition to her questions to Wairen, "everybody there" asked Warren if he knew who shot

him. (Id. at 243). Warren just said it was a masked man. Id.

Joy McClarren was the dispatcher for the Bucyrus Police. (Id. at 244). Her testimony

just involved receiving a 911 call and dispatching officers to the scene. (Ld. at 245).

Thomas Britner was the rental manager and maintenance man for Bucyrus Estates, and he

testified about the time of the gunshots. (See id. at 247) ("One of the renters came down to the

apartment, it was a few minutes after 9:00 and said he heard shots.") His testimony also

described the layout of the apartment and the location of the victims. (Ld. at 248-51). On cross-

examination, Britner testified about Karrie Walker, a very large, "heavyset" black man who was

new to Bucyrus Estates and not well-known to the apartnient complex residents. (Id. at 254-58).

Troy Matavia was the paramedic who arrived first at apartment 1712-B. He testified

about exarnining the victims at the scene and treating those victims who were still alive. (Id. at

267-71). He transported Marchae Chatman to the hospital. (Id. at 271).

Mike Hassinger was an EMT on scene at apartment 1712-B. He testified about loading

Quinton Reeves into the emergency squad and transporting him to the hospital. (Ld. at 276-77.)



Scott Baldosser was a deputy sheriff for the Crawford County Sheriff's Department who

responded to the scene at apartment 1712-B. (Id. at 278.) He testified about helping the

paramedics, and that Quinton and Quanita Reeves "were in pretty serious shape." (Id. at 279.)

On cross-examination, he testified that Quanita did not know who shot her. (Id. at 280.)

Don Cordray was the paramedic who responded to Ike's Restaurant. (Id. at 283.) He

testified about treating Richard Warren at Ike's, as well as Warren's medical condition at that

time. (Id. at 284-85.) He further testified about transporting Warren to Bucyrus Hospital and

then flying him to Columbus. On cross-examination, he said Warren made no comments to him

that night about who shot him. (Id. at 285-86.)

Dr. Patrick M. Fardal was the forensic patliologist wlio performed the autopsies of Linda

Chatman, Marchae Chatman, and Marichell Chatman. (Id. at 289-90.) He testified that all three

victims died as a result of gunshot wounds. (Id. at 292-95.) Dr. Fardal further testified that he

recovered tliree bullets from Marichell's body, and he gave them to the Bureau of Criminal

Investigations. (Id. at 296-97.)

Officer Koepke questions bystanders and victim's family and collects snow imprints.

David Koepke was a police officer with the city of Bucyrus who responded to the call

from Ike's Restaurant. (Id. at 298-99.) He testified about seeing Warren covered in blood in a

restaurant booth, and he helped apply pressure to Warren's wounds until the ambulance arrived.

(Id. at 299-300.) On cross-examination, Officer Koepke testified that Warren was coherent,

conscious, and stated that he did not know who had shot him. (Id. at 305.) Officer Koepke

"asked him often" who had shot him, but Warren did not give either a first name or a last name.

(Id.)
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Officer Koepke then went to apartment 1712-B to help, and he was instructed to "check

for witnesses and question people outside." (Ld. at 302.) He spoke to "family of the victims and

friends," as well as other apartment residents. ld. While doing this, he learned from several

witnesses that "tliere was a large black man in the area." (Id. at 306.) (See also id. at 307, 311-

12.) (Many of those witnesses later determined that the large black nian they reported seeing

was Karie Walker.) (See id. at 626-27, 630, 636.)

Officer Koepke also testified about discovering a tire imprint and a license plate imprint

in a snow bank by the parking lot. (Id. at 302-3.) He positioned his cruiser in a way as to protect

that evidence from being disturbed, and he took pictures of it. (Id. at 303.)

Shooting victim Richard Warren

Richard Warren was the surviving adult male from the shooting. He testified that the

night of the shooting, he was with Marichell Chatman and her seven year-old daughter, Marchae,

at Marichell's apartment in Bucyrus Estates. Marichell was also babysitting her cousins, Quanita

and Quinton Reeves. (T.p. 334.) Linda Chatman arrived at the apartment at 8:45 p.m: to pick up

Quanita and Quinton. (Id. at 335.)

Shortly thereafter, Wairen opened the door and saw a man walking away from the door.

(Id. at 336.) The man asked to talk to Linda Chatman, and she walked outside with him. (Id.)

Warren recalled that he asked Marichell who the man was, and she told him that "his name was

Kevin ... and that he was involved in a big drug bust "(Id. at 338.)

Both Linda and the ntan then came back into the apartment. (Id.) The man had a short

conversation with Warren, then drank a glass of water. (Id. at 338-39.) During all of this, he

was wearing a mask or a shirt that covered his mouth and nose. (Id. at 352) ("He was big and

black and had a turtleneck shirt - to the best of my knowledge, a turtleneck shirt pulled up over
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half his face.") Warren claimed the man drank a glass of water through that shirt or mask. (Id. at

372-73.)

After drinking the glass of water, the man pulled out a nine millimeter handgun from a

bag he carried and told everyone to lie on the floor. (Id. at 340-41). Warren testified that

Marichell referred to the gumnan by nanie: "She said, `You know, Kevin, we didn't do

anything."' (Id. at 342.) To that, Warren testified, the gunman told Marichell not to say his

name, and Marichell began to plead with him not to hurt them. (Id. at 342-43). Right before

shooting Marichell in the head, the gunniau responded, "Well, you should have thought about

this before your brother started ratting on people." (Id. at 343.)

Warren stated he heard several gunshots, one striking him in the jaw and two in the back.

(Id. at 343-44.) Once Warren heard the apartment door close, he ran out of the apartment and

went to Ike's restaurant. (Id. at 344.) On the way to Ike's Restaurant, he was shot an additional

time in the buttocks but was able to get to the restaurant. (Id.).

Despite having heard the name "Kevin" at least "tlu•ee or four times," Warren then told

no less than five different witnesses that he did not know who shot him. (Id. at 349.)

Bucyrus Estates resident Nancy Smathers

Nancy Smathers was a Caucasian resident of Bucyrus Estates, and she lived in apartment

1726-E. She testified that she saw a large black man run to a car shortly after the shootings. She

saw the man drive into a snow bank, get out of the car, rock the car to free it from the snow bank,

and then drive away. (Id. at 381-385.) Smathers admitted that, when she first saw the driver get

stuck in the snow, she thought it was just "how the other people behave in the project "(Id. at

394) (emphasis added.) She then, from the witness stand, identified Kevin Keith as the driver of

that car. (Id. at 385.)
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She admitted that, the first time she spoke to police, she told them that she could not

identify the driver. (Id.) But that was because she "couldn't see distinct features like.the color

of his eyes." (ld.) And Smathers adniitted that, when she talked to police the second time, she

could not identify the person. (Ld. at 390-91.) Then, over a month later, she spoke to police a

third time. (Ld. at 391.) This time, after seeing Keith's picture on the news as the man arrested

for the murders, Smathers told police that was 90 percent sure that was the man she saw driving

the car. (Id. at 391-92.)

Smathers also admitted that, the first time she spoke to police, she said the car was a light

cream color. (Ld. at 388-89.) But she "couldn't, you know, with the lights and stuff, see the

exact color." (Id. at 389.) Still, she confirmed that, "I know it was a white, cream, light

yellow." (Id.) (Either way, the car that the State ultimately "proved" was Keith's getaway car

was described as green or gray.) (See id. at 448, 509.)

When Smathers spoke to police the fourth time, five days before trial, she told them that

she saw Keith back at the scene "a half hour, four-five [sic] minutes to maybe an hour" after he

left in the getaway car. (Ld. at 402.) She recalled Keith lurking "around wllere they were taking

the plaster cast." (Id. at 400. See also id. at 398-99.) Officer Koepke testified, however, that he

did not see Keith there at all that night. (Id. at 313-14.)

Officer John Beal and Keith's girlfriend, Zina Scott

Officer John Beal testified that he was the first officer on scene at the apartment. (Ld. at

407.) He had walked over from the back of Ike's Restaurant, and he saw a large pooled area of

blood in the snow in the area between Bucyrus Estates and Ike's. (Ld. at 405-6.) He also

testified about the large crowd of angry, grief-stricken, confused bystanders, milling around

apartment 1712-B.
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Zina Scott was Keith's girlfriend, and she testified that Keith was living with her in the

home she was buying. (Id. at 408-9.) She testified that she worked at the General Electric plant,

and Keith took her to work in her blue car and picked her up at 11:00 p.m. (Id. at 410.)

Keith's friend drives the supposed `getaway car' to visit Keith in jail.

Melanie Davison visited Keith in jail on March 5, 1994, under the fake name "Sherry

Brown." (Id. at 418.) She brought Kevin a pair of maroon sweatpants that had marijuana

concealed in them. The car she drove to the jail was a 1982 Oldsmobile Ornega with a license

plate ending in 043. (Id. at 424-25.) These numbers matched the imprint taken regarding "the

Keith incident over there at the apartments." (Id. at 425.)

On-again, off-again police chief Edward Wilhite (then Patrohnan Wilhite) impounded the

car. Melanie Davison never testified regarding this car or whether Keith even had access to it,

because she was facing charges regarding smuggling that marijuana into the jail that day. (See

id. at 415) ( According to Prosecutor Wiseman, "[Melanie Davison] is not going to testify. She

hasn't been convicted and she would take the Fifth Amendment.")

The Oldsmobile was registered to Alton Davison, Melanie's grandfather. (Id. at 443.)

Mr. Davison testified that his granddaugliter used his car, because her Oldsmobile sometiines did

not operate. (Id. at 447-48.) He testified that he tried to help her financially, since she was

likely on public assistance, and he wanted "to help her keep her car going so she could use it to

go to school." (Id. at 448.)

Mr. Davison testified that he had four tires put on the car in August of '93, and those tires

also would have fit his granddaughter's car. (Id. at 444, 448.) He did not know, however,

whether his granddaughter's car had needed tires. (Id. at 448.)

9



The tire treads recovered from Davison's car did not match the tire casts made from the

scene. (Yezzo Deposition, p. 14, 23-25.) But the State's expert looked at a picture of the tires

Alton Davison had purchased and testified that those tires were "similar in tread design" to the

tire imprint left in the snow. (Id. at 14.) (See also id at 23-25.) There was no evidence, however,

as to how many other tires to which those treads were "similar in tread design."

BCI Agent David Barnes testified about taking photos of and creating plaster casts of the

tire tracks and license plate. (T.p. 474-78.) He also took a shoe print from what looked like it

was a rumiing gait. (Id. at 482-83.)

On cross, Agent Barnes admitted he could not tell when the imprint of the license plate

numbers was left there. (Id. at 478-79.) He admitted that he did not check the parking lot for

any other car that had a license plate ending in 043. (Id. at 479.) And he acknowledged the three

pages worth of vehicle registrations ending in 043, just from the Crawford County and Richland

County area alone, and one belonged to a person with the victims' last name. (Id. at 479-80.)

Based on Nancy Smathers' description that it was the getaway car that got stuck in the

snow, the State focused in on the last three numbers of the license plate. Thus, the State's theory

was that Alton Davison's car was the getway car, and Keith supposedly changed the tires on the

car to prevent being linked to the scene by tire tracks. (T.p. 838-39.)

The rest of Smathers' description of the car was apparently irrelevant. Smathers testified

that the car was "a white, cream, light yellow" (Id. at 389), but Alton Davison's car was

described as green or gray, but never light-colored. (See id. at 448, 509.) Smathers reported the

car she saw was a two-door car (Id. at 312), but Davison's car was a four-door car. (Id. at 529.)
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And no one ever considered why Keith would change the tires, but leave the license plate

on. This is all the more confusing, considering Smathers testified that Keith was supposedly

there when they were taking the plaster cast of the license plate nunibers. (See id. at 400.)

A 9mm shell casing was found near the GE plant.

Famella Graham testified about the bullet casing she found by the curb in front of her

house. (Id. at 427-28.) That bullet casing matched the bullet casings at the scene of the

shootings. (See id. at 439, 566, 572.) Since Grahani's house was near the General Electric plant

(Id. at 426), and Zina Scott was picked up by Keith at the General Electric plant (Id. at 410), the

State said it connected Keith to the murders. (Id. at 840.)

No forensic evidence at all connected Keith to this crime.

Forensic testing was conducted on the inside of Alton Davison's car. (Id. at 18-19, 27.)

As the prosecutor put it, they attempted to "gather every shred of possible evidence in this case."

(T.p. 853.) Still, there was not a scrap of evidence in the car that linked it to Keith or to the

scene. (Yezzo Deposition, pp 18-19, 27.)

Robert Setzer was a Senior Special Agent with BCI, and he testified about collecting

clothing, fingerprints, and blood from the victims. (Id. at 485.) Senior Special Agent Larry

Hardin testified about collecting fingerprints, a drinking glass, and other evidence from the crime

scene, as well as clothing, shoes, and other articles from Keith's residence. (Id. at 516, 521,

523.) Hardin also collected evidence from Davison's car. (Id. at 530.)

Setzer testified that blood could splatter onto the shooter when a person is shot a close

range. (Id. at 489.) And despite the close range at which the assailant shot Marichell Chatman

(Id. at 343), Setzer admitted that none of the forensic evidence collected linked Keith - or his

home - to the crime. (Id. at 490.)
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The child victims - Quanita and Quinton Reeves.

Neither child testified, but the defense played in their case-in-chief Quanita's tape-

recorded interview with police.

Quinton and Quanita Reeves were shown the same photo lineup that the police showed

Warren. Neither child identified Keitli as the gmunan. (Ld. at 715-21, 753-54.) In her police

interview, Quanita said she was shot by her "daddy's friend, Bruce." (Id. at 715.)

Quanita specifically said the man who shot her was not in the photo line-up that included

Keith. (Id. at 720.) Upon being asked if the picture of Keith was the man she knew as Bruce,

she said no. (Id. at 721.) Also, unlike Warren, she never claimed to have heard the name

"Kevin."

Inexplicably, her mother was permitted to testify to exactly the opposite - that Quanita

called Kevin Keith "Bruce." (Id. at 805-06.) Quanita's father testified that he was friends with

Bruce Melton and his brother, Rodney.. (Id. at 705.) Bruce Melton testified that he was "a very

close friend" of Quanita's father. (Id. at 812.) At the time of the trial, the three men were facing

charges involving pharmacy break-ins and burglaries across Ohio. (Id.)

Daddy's friend Bruce and his brother, Rodney

Bruce Melton and his brother Rodney Melton were called to testify. (See id. at 672, 756,

810.) Both Meltons denied involvement in the murders. See id. 763, 811.) The State had

Bruce stand up next to Keith to illustrate that Bruce is smaller than Keith, and would not be

mistaken for a large black man. (Id. at 811.) Bruce testified that he is 5'9" and 160 pounds.

(Id.)

Lieutenant Chandler admitted on cross-examination that a witness had spotted a thin

black man running away from Bucyrus Estates toward a neighboring community. (Id. at 470.)

12



Officer Koepke had also heard that there was a smaller black male ruiming away from Bucyrus

Estates after the murders. (Id. at 309.) That man was of average build and was wearing dark

clothing. (Id. at 310.) Shannon Byrum also testified that he saw someone thin, "approximately

5'8" to 6' tall" running from the neighboring community between 9:30 and 10 p.m. the night of

the shootings. (Id. at 642.)

Sheriff Ronny Shawber was contacted at the scene of the crime by Rodney Melton.

Sheriff Shawber testified that while was sitting in his patrol car at the crime scene, he was

approached by Rodney Melton. (Id. at 670.) Shawber was familiar with Melton because he had

previously done "investigations on him for drug dealing." (Id.) Melton asked him "if the bullet

used was ajacketed bullet, a solid bullet 9mm" because his son was killed in Detroit by the same

type of bullet. (Id.) Thomas Nicholson, a firearm examiner in the Bureau of Criminal

Identification and Investigation, testified that the bullets he examined from the crime scene were

9mm Lugar caliber; each with a full metal jacket. (Id. at 565.)

Melton also made sure to tell Sheriff Shawber that his car was broken down. (Id. at 671.)

(Melton also went to the police departnient later and told the dispatcher to tell his classmate

Captain Corwin that his car was not working.) (Id. at 758.)

Rodney Melton testified that he did not question Shawber about the bullets that were used

in the shooting, but said he did have a son that was killed in Detroit (Id. at 678-79.) Melton also

stated that he owned a "light tannish, cream" colored 1979 Chevy Impala and used to own a car

with the license plate LAJ043. (Id. at 675.) Melton said he got the plate in 1984 but could not

remeniber if the numbers or letters came first. (Id. at 679.)
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Members of the Melton family contact defense counsel implicating Rodney Melton.

When the court reconvened the following Monday, defense counsel informed the court

(in the absence of the jury) that he had been contacted by a relative of Rodney Melton over the

weekend. (Id. at 695.) Banks said she told him the family knows Rodney has killed a German

storekeeper, a jewelry store owner, two men in Detroit and two men in Georgia and feels he is

involved in this case. (Id. at 696.) Banks said she told him that Rodney "is in on the killings."

(Id. at 699.) The relative also told Banks that if somebody came forward then other people would

not be killed because Rodney "would be out in two or three years and continue to kill." (Id. at

696-697.) The prosecutor requested that the jury should be sent home for the day to straighten

the situation out. (Id. at 702.) However the court reconvened shortly thereafter and continued

with the trial without mentioning anything about this matter. (Id. at 702.)

Keith had an alibi.

Gracie Keith, Keith's aunt, testified that she saw him at her house at 9:00 p.m. on the

night of the shootings. (Id. at 685.) She was in her bedroom when Keith arrived and he said "Hi

Gracie May" and at that time she looked at her watch and it was 9:00 p.m. (Id. at 686.) The

prosecutor tried to show that she made a prior conflicting statement in an interview when she

stated she could not say Keith was with her during the murders because "she did not know what

time it was." (Id. at 688-689). She explained her statement on re-direct by stating she did not

know what time the murders occurred. (Id. at 689.)

Judith Rogers testified that she saw Keith at Melanie Davidson's apartment in Mansfield,

Ohio at 8:30 p.m. on the night of the shootings. (Id. at 690-691.) She went upstairs to

Davidson's apartment to use the phone and Keith answered the door. (Id. at 691.) She watched

Keith and Davidson leave at 8:45 p.m. in a blue car. (Id. at 691-692.) Rogers was sure of the
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time because she saw them when the show "Living Single" was on and it came on at 8:30 p.m.

(Id. at 691.)

The jury convicts Keith.

The jury deliberated for a day and a half before returning guilty verdicts on all counts.

Keith's counsel presented no mitigating evidence, but for a presentencing report. The jury then

recommended death.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Kevin Keith requests that this Court grant his Application for Reopening under Rule

26(B) of the Rules of Appellate Procedure and State v. Murnahan, 63 Ohio St. 3d 60 (1992). He

was denied the effective assistance of counsel during his direct appeal. An application should be

granted if a colorable issue exists regarding whether he was denied the effective assistance of

appellate counsel. The deficient performance of Keith's appellate counsel deprived him of

evidence to support his innocence.

Good cause for filing this application
after the 90-day time limit

Keith can show good cause for filing outside the 90-day requirement. Ohio R. App. P.

26(B)(2)(b). Keith was represented by the same counsel from the origination of his direct appeal

proceedings, throughout post-conviction, federal habeas corpus, and his successor post-

conviction proceedings. Harry Reinhart and Carol Wright were Keith's counsel from 1994 until

April 25, 2007. Keith could not have called his own counsel ineffective while they still

represented him.

Keith's case is distinguishable from cases in which this Court denied reopening. In State

v. Gumm, 103 Ohio St. 3d 162 (2004), the Court denied reopening since "other attorneys did
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pursue federal habeas relief on Gumm's behalf beginning in 1998." Id. at 163. Unlike Gumm,

Keith was represented by the same counsel (except for the withdrawal of Stephen Cockley) until

this past spring. And Keith is not trying to "rely on his own alleged lack of legal training to

excuse his failure to comply with the deadline." State v. Twyford, 106 Ohio St. 3d 176, 177

(2005).

Keith had two options at the conclusion of his direct appeal. He could either continue his

appeals with his current attorneys, or he could fire those attorneys, file a pro se application for

reopening based on the ineffective assistance of appellate counsel, and hope for new attorneys,

despite the fact that he was no longer constitutionally entitled to counsel. See State v. Crowder,

60 Ohio St. 3d 151, 152 (1991). See also Pennsylvania v. Finley, 481 U.S. 551, 555 (1987)

("[T]he right to appointed counsel extends to the first appeal of right, and no further"). Keith

chose the former.

At the conclusion of his direct appeal proceedings, Keith had become familiar with his

appellate counsel, and they were familiar with Keith's case. In other words, despite the fact that

appellate counsel had missed critical issues on direct appeal, Keith's alternative seemed worse.

As Keith had previously learned with trial counsel Jaines Banks - who was not even certified to

litigate death penalty cases - an indigent defendant does not have access to counsel of choice.

State v. Murphv, 91 Ohio St. 3d 516, 523 (2001).

Furthermore, in order to be considered timely, Keith would have had to file his

Application for Reopening by December 30, 1997. At that time, Keith still did not know the

outcome of his post-conviction petition, since the trial court did not issue its decision until

February 4, 1998. Instead of firing his counsel before he knew if they had successfully argued

for his post-conviction relief, Keith continued his appeals witli his attorneys.
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Keith should not be faulted for hoping that Reinhart and Wright - who are both

experienced, well-respected attorneys - would eventually advocate effectively for him and

convince a court of his imiocence. As Keith discovered, however, even experienced, well-

respected attorneys can be ineffective. See Glenn v. Tate, 71 F.3d 1204, 1207 (6th Cir. 1995)

("[B]oth of Glenn's court-appointed lawyers were experienced criminal defense attorneys," but

the Sixth Circuit found them to be ineffective).

This would not be the first time that experienced appellate counsel missed critical issues.

For example, in Williams v. Anderson, 460 F.3d 789 (6th Cir. 2006), the Sixth Circuit found that

"appellate counsel was ineffective...." Id. at 801. But that sanie attorney (State v. Williains, 38

Ohio St. 3d 346 (1988)) who was found to be ineffective in that particular case has also won

several capital direct appeals before this Court. See State v. Pless, 74 Ohio St. 3d 333, 340

(1996), State v. Roberts, 110 Ohio St. 3d 71, 95 (2006), State v. Williams, 103 Ohio St. 3d 112,

113 (2004), State v. Williams, 99 Ohio St. 3d 493, 518 (2003), State v. Green, 81 Ohio St. 3d

100, 105 (1998).

Keith also did not have the option of keeping his attomeys, while also filing an

application for reopening pursuant to Murnahan. It is well-settled that "counsel cannot

realistically be expected to argue his own incompetence." State v. Cole, 2 Ohio St. 3d 112, 114

(1982). An actual conflict of interest bars counsel from raising it. State v. Lentz, 70 Ohio St. 3d

527, 529 (1994). And filing it pro se or with another attorney would be akin to filing a

malpractice suit against his attomeys while they still represented him. See Jamison v. Collins,

100 F. Supp. 2d 521, 572 (S.D. Ohio 1998) ("If new counsel does raise the ineffectiveness of

co-counsel, he could open the door to a malpractice suit for his co-counsel....") See also Holmes

v. Norris, 32 F.3d 1240, 1241 (8th Cir. 1994) ("The same lawyer has (until now) represented
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Holmes throughout the case: at trial, on direct appeal, in the state-court post-

conviction proceeding, and in the first federal habeas proceeding. One could hardly expect that

lawyer to argue his own ineffectiveness with any degree of conviction or persuasiveness. To

make such an argument places a lawyer in the sharpest sort of conflict of interest, a conflict

between his client and himself. This sort of conflict is surely "cause" to excuse Holmes's failure

to raise counsel's ineffectiveness in his first habeas petition.")

Keith raises these issues at the earliest time possible. Since "good cause can excuse the

lack of a filing only while it exists, not for an indefinite period," he is filing this within 90 days

of when the court granted the withdrawal of first appellate counsel. State v. Fox, 83 Ohio St. 3d

514, 516 (1998). The trial court granted foimer appellate counsel's Motion to Withdraw on May

9, 2007; Keith filed his Murnahan on August 3, 2007.

Appellate counsel were ineffective for failing to raise meritorious
issues - issues that further support Keith's actual innocence.

After reviewing Keith's direct appeal brief, it is apparent that his appellate attorneys

were prejudicially ineffective for failing to raise meritorious issues. See Apx. Former appellate

counsel failed to raise several substantial errors for review by this Court. Thus, that failure

deprived Keith of meaningful appellate review, and appellate counsel wasted Keith's opportunity

to unravel the shoddy case against an innocent man.

This Court has placed great importance on the meaningful appellate review of capital cases

required by R.C. § 2929.05. State v. Maurer, 15 Ohio St. 3d 239, 246-247 (1984). The

meaningfulness of that review is directly dependent on the effectiveness of appellate counsel.

Once a capital defendant is convicted and sentenced to death, his appeals as of right become

critical. Errors that counsel present on the first appeal can make the difference between life and

death.
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The Due Process Clause of the Fourteenth Amendment guarantees the effective assistance

of counsel on a criminal appeal as of right. Evitts v. Lucev, 469 U.S. 387 (1985). While appellate

counsel has no constitutional duty to raise every single non-frivolous issue requested by a criminal

defendant, counsel must still exercise reasonable professional judgment in presenting the appeal.

Jones v. Barues, 463 U.S. 745, 751 (1983).

Failure to present meritorious issues for review constitutes ineffective assistance of

appellate counsel when "the issue[s] not presented [were] clearly stronger than issues that

counsel did present." Franklin v. Anderson, 434 F.3d 412, 429 (6th Cir. 2006) (internal citations

omitted). There is nothing stronger than Keith's innocence, and proving that required counsel to

alert this Court to the errors and lies in the case against Keith.

Keith's former appellate counsel could have and should have recognized the errors

pointed out below. Keith was prejudiced by his appellate counsel's ineffectiveness in that, had

any of the following meritorious propositions of law been raised, there is a reasonable

probability that the outcome of his direct appeal would have been different. Strickland v.

Washin on, 466 U.S. 668, 695 (1984). (In the following Propositions of Law, Keith specifically

addresses each claim of appellate counsel's ineffectiveness under the Strickland standard.)

19



PROPOSITIONS OF LAW

Proposition of Law No. I

A defendant is denied his due process rights and right to a fair trial when
the State disseminates false information and no efforts were taken to
insure that an impartial jury was seated. U.S. Const. amends. VI, VIII,
XIV; Ohio Const. art. I, §§ 10, 16.

A. Police committed misconduct and tainted the jury pool when they provided
information to the press that was wholly false and incriminated Keith.

The Mansfield News Journal ran an article entitled "3 Survivors Finger Kevin Keith" the

day before Keith's trial began. See A-13. That ill-timed article contained false information,

reading that "both [the surviving children] identified Keith from their hospital beds" as the

shooter. Id.

The defense moved for a change of venue, since the pretrial publicity - and specifically

this article - foreclosed the opportunity for Keith to receive a fair trial. T.p. 2-3. Most

disturbing was that the false information came from the Bucyrus Chief of Police. Id. at 12, 42-

48.

Jodi Andes, the article's author, testified at the venue change hearing that she had wanted

to do a "preview article on the trial" to run the day before the trial began. Id. at 12. She

interviewed Chief Beran for it. Id. Beran informed her that both children identified Keith, but he

was not sure if the children would end up testifying. Id. at 42, 44.

B. The trial court abused its discretion when it denied motion to change venue, failed
to insure that an impartial jury was seated, and then reinforced any prejudice by
informing jurors of a "motion to suppress some evidence."

The trial court erroneously denied the motion to change venue. After hearing testimony

related to the motion, the court stated that it was not going to enter a formal ruling regarding

venue change until further attempts to seat jury were conducted. T.p. 49. But it went on to say -
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without any further voir dire on the matter - that it was the ruling of the court that there was

little or no effect on the jurors from the Mansfield News Journal article. Id.

The judge's conclusion was based on the two questions he had previously asked the

prospective jurors. The first question, to all the prospective jurors, was:

"[I]s anybody familiar with the article that appeared in the Mansfield
News Journal last night?" T.p. 20.

Several jurors raised their hands. T.p. 20. The judge then asked his second question to those

who had identified themselves as having read the article:

"Out of those people alone that indicated that, do you feel you can put that
article out of your minds and decide this case solely on the evidence that
comes from the witness stand and the exhibits admitted into evidence
during the trial?" Id. at 21.

The majority of the jurors who answered the second question answered in the affirmative.

One juror stated, "I think I can put it out of my mind." Id. at 22 (emphasis added). The judge

ended his inquiry - noting that "[i]t appears everybody is saying they can put this article out of

their minds and decide this case solely on the evidence" - without polling the entire jury. Id. at

23. A juror later admitted on his own that he "read that story in the paper" and "the more I

thought about it, I just don't think I would be very fair." Id. at 152.

It is questionable whether the jurors even knew to which article the judge was referring.

One identified himself as being faniiliar with the article, but he did not appear to be referencing

"3 Survivors Finger Keith." See T.p. 20-21 ("1 read part of the black box last night on the front

page.") as compared to A-13 and A-14 (no `black box.')

This generic questioning was not sufficient to ferret out the prejudicial influence of that

article or the other publicity. This is especially troublesome considering at least3 five of the

3 Keith is unsure if he has a complete copy of the questionnaires.
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jurors who convicted and sentenced Keith to death stated on their questionnaires that they read

the Mansfield News Journal regularly.

The judge also did not poll the jurors about whether they knew of the article (as opposed

to having personally read it.) One juror stated that he knew about the article, but did not read it,

and the judge stated: "I didn't ask that question. I was going to get into that after this one." T.p.

22. But the judge never ended up asking that question. See id. at 22-196.

Further, Keith Garrison - a juror who ultimately convicted Keith - was not present for

the judge's two questions. He showed up on the second day of voir dire. Id. at 52. He was never

asked if he had seen the article, despite the fact that he acknowledged to the court that he had

heard of Keith. Id. No one even asked him how he "knew of' Keith. See id. at 51-201.

The Supreme Court has "long held that a careful and searching voir dire examination

provides the best test of whether prejudicial pretrial publicity prevents the seating of a fair and

impartial jury from the community." State v. Roberts, 110 Ohio St. 3d 71, 85-86 (2006).

"Without an adequate voir dire the trial judge's responsibility to remove prospective jurors who

will not be able impartially to follow the court's instructions and evaluate the evidence cainiot be

fulfilled." State v. Jackson, 107 Ohio St. 3d 53, 64 (2005)(citing Rosales-Lopez v. United States,

451 U.S. 182, 188 (1981)).

The jurors were never told that the article "3 Survivors Finger Kevin Keith" was full of

false information. Instead, while telling jurors to avoid seeing any further publicity about the

case, the judge added, "I say this not to cast any finger at the media to indicate that they don't

print things or write things correctly. [] My worry is basically that sometimes they have access to

certain information basically that is not admissible or is hearsay or basically is their reporter's
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observations of what they feel the facts inay be." T.p. 39. Essentially, the jurors were instructed

that what was printed is correct, but just not admissible in court.

To make matters worse, the next day the judge told the jurors that he was discharging

them for the day because there had been some "motions to suppress possibly some evidence."

Id. at 203. Surely upon hearing this, the jurors did not think it was the prosecastion that wanted to

suppress evidence. Then, when neither Quanita nor Quinton Reeves testified, it is not a stretch to

imagine the inaccurate and prejudicial conclusion that a juror could have drawn.

It was prejudicial for jurors to have read or heard about "3 Survivors Finger Keith." But

then the judge told them what the media prints is not necessarily untrue, though possibly

inadmissible. And then the judge told them that there was a motion to suppress filed. These

cannot be impartial jurors. It is the trial court's responsibility to discover and correct issues of

bias - not to compound those issues. See Jackson, 107 Ohio St. 3d at 64.

C. Appellate counsel were ineffective under Strickland v. Washington.

The article "3 Survivors Finger Keith," contained false information with the Bucyrus

Chief of Police as the source. T.p. 12, 42-48. On top of that, the judge told the jurors that what

the media prints is not necessarily untrue, though possibly inadmissible, and then that there was a

motion to suppress filed. "Consequently, the failure of ... appellate counsel to appeal this issue

amounted to ineffective assistance of counsel." Franklin, 434 F.3d at 428.

Keith's jurors could not have been impartial jurors. Appellate counsel recognized several

issues with regard to the jurors and to the faulty voir dire process in this case. See Keitli, 79

Ohio St. 3d at 518-22. See also id, at 526-28. It was unreasonable for appellate counsel to omit

this issue. "The service of a biased juror was a constitutional defect that should have been, but

was not, raised on direct appeal." Franklin, 434 F.3d at 428.
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Proposition of Law No. II

A defendant is denied the right to effective assistance of counsel when his
counsel's performance falls well below professional standards of
reasonableness. U.S. Const. amends. VI, VIII, XIV; Ohio Const. art. I, §§
10,16.

A. Defense counsel failed to call nurse "Amy Gimmets" to further challenge the
eyewitness identification and prove that Captain John Stanley testified falsely,4 and
counsel failed to object when the State produced her out-of-court statements
without showing she was unavailable.

Captain John Stanley testified that nurse Amy Gimmets called him to say that, upon

coming out of surgery, Warren identified the person who shot him as "Kevin." T.p. 226-7. The

State used this nurse's call - and her use of the name Kevin - to rebut the assertion that the

police improperly provided Wan•en with the name Kevin. See, e.., id. at 771 (Prosecutor

Wiseman asked, "And so by the time you talked to Mr. Warren, you already heard the name

Kevin used by the nurse; is that correct?" Stanley responded, "That's correct.") Counsel did not

call Gimmets to refute Stanley's testimony.

As an initial matter, this Court should know that Keith's argument on this issue has

changed since he initially filed his application for reopening in the Third District Court of

Appeals.5 Keith has discovered new evidence that concerns this claim, but he acknowledges that

an application for reopening is not the proper forum for evidence dehors the record. The new

evidence does not detract from the claim, and the ineffectiveness of both trial and appellate

counsel are apparent on the record alone.

4 Keith currently has a Motion for New Trial Based on Newly Discovered Evidence pending in
the Crawford County Court of Common Pleas in front of Judge Thomas P. Curran.
5 Keith has obtained an affidavit from nurse Amy Petryk, who was actually the nurse who called
Captain John Stanley, and she has sworn under oath that she never told Stanley the name
"Kevin" (or any other name). Keith has also obtained an affidavit from Pauline Stamm, who
deals with Human Resources for Grant Medical Center, and she has sworn under oath that there
has never been a person by the name of "Amy Gimmets" employed at Grant as a nurse or in any
other capacity. See A-12 and A-13.
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1. Trial counsel were ineffective under Strickland v. Washineton.

Amy Ginunets was a material witness against Keith. Keith challenged Richard Warren's

identification of Keith as the shooter, due to improper suggestion tactics by the police. The State

relied on Gimmets' words to rebut that challenge. At the very least, defense counsel sliould not

have relied upon the State's version of what Warren's nurse told them.

Defense counsel called Captain John Stanley in its case-in-chief in order to demonstrate

the improper suggestion that led to Warren identifying Keith. Counsel was on the right track, but

he should have affirmatively named Gimmets as a witness 6 At the least, he should have

objected to the introduction of her out-of-court statements, without the prior showing of

unavailability. See Ohio v. Roberts, 448 U.S. 56 (1980). Even the transcript of the phone

conversation between Gimmets and Stanley should have raised red flags for defense counsel:

"Hi, this is Amy Giminets. Letting you know that the name of the patient --
the patient has identified the assailant. I guess, his first name is Kevin. He
doesn't know the last name but he said if you talk to Dameon who was
Marcella -- which is I guess the victim, her brother is Dameon and Dameon
knows Kevin's first name. And apparently the patient and Marcella were
boyfriend and girlfriend. "

The caller never identifies herself as a nurse, and she never states from where slie is

calling. She also fails to name the "patient" to which she is referring, which seems to indicate

that this was not the first conversation concerning the matter. Only the caller herself could

answer the questions raised by this transcript.

6 Had counsel even gone far enough as to put Amy Gimmets on his witness list, he likely would
have looked for an address for her. See Ohio R. Crim. P. 16(C)(1)(c). At that point, defense
counsel would have discovered that it is extremely unlikely that a person named Amy Gimmets
called John Stanley, since she does not appear to exist. Counsel could have confirmed that, at
the least, Gimmets was not a nurse of Richard Warren's, as her name is not contained in any of
Richard Warren's medical records.
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Naming Amy Gimmets as a defense witness would have fit with defense counsel's trial

strategy. Counsel used cross-examination to point out that the evidence against Keith does not

exist. Counsel affirmatively called State's witnesses as his own to show that the witnesses

against Keith had been improperly influenced, as well as to establish that the police made a rush

to judgment when they arrested Keith. He even called as witnesses the two brothers believed to

be the actual perpetrators of the crimes, and put the victim's father on the stand.

Objecting to the introduction of her out of court statements would have required the State

to establish her unavailability. The State would also have had to prove some indicia of reliability

in Gimmets' statements. Roberts, 448 U.S. at 66. Considering "Nurse Gimmets" name appears

nowhere in Warren's medical records, reliability would have been difficult for the State to prove.

2. Appellate counsel were ineffective under Strickland v. Washineton.

It is difficult to understand how appellate counsel could read the transcript of Keith's trial

and still fail to raise this issue. The testimony concerning Richard Warren's identification of

Keith is wholly contradictory. Since the State repeatedly claimed that Amy Gimmets was the

first person to provide the name "Kevin" to police, one would think she should have been there

to testify. The State's failure to produce her was a violation of Keith's Sixth Amendment right to

confront the witnesses against him, and the defense's failure to name her as a witness was

unreasonable.

Warren was on a ventilator until February 14, and he testified that he was not able to talk

until the evening of February 14. Id. at 367. Yet Captain Stanley claimed that his telephone

conversation with Amy Gimmets led into his telephone conversation with Warren, and those

conversations occurred "shortly after noon." Id. at 774. In other words, Captain Stanley

somehow has a recording of a phone conversation with Warren before Warren could even speak.
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Then, nurse John Foor testified for the State on rebuttal and said that he was the one who

informed the Bucyrus Police of the name Kevin. Id. at 781. This contradicts Captain Stanley's

testimony. Foor then contradicted Warren's testimony by claiming that, although Warren was

unable to speak at that time, Warren communicated the name "Kevin" to him by writing it down.

Id. at 778. But Warren testified that he did not write down the name "Kevin." Id. at 368.

Instead, Warren said he could not talk so he used sign language to relate the name

"Kevin." Since the hospital staff did not know sign language, Warren said it was not until his

father arrived that Warren could relay the name to anybody.' Id.

Keith's appellate counsel apparently recognized the error in trial counsel's failure to

object to hearsay when Captain Stanley testified. See State v. Keith, 79 Ohio St. 3d 514, 535

(1997) ("Keith also objects to counsel's failure to object to hearsay when Captain Stanley

testified at a hearing on the motion to compel discovery relating to the name array he presented

to Richard Warren in the hospital"). But, as this Court found, they failed to demonstrate

prejudice. Testimony from the declarant of that out-of-court statement would have provided that

prejudice.

Keith's defense at trial basically contained two aspects. The first strategy was to put the

State's case on trial. Trial counsel challenged the State's case in exactly the way Keith continues

to challenge it - by pointing out that the evidence against him does not exist, the witnesses

against him have been improperly influenced, and the police made a rush to judgment when they

arrested Keith.

7 But at 1:00 on February 14 - eight hours after Warren supposedly told his father this -
Warren's parents told hospital security that the assailant's name was unknown. See A-14; t.p.
778.
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B. Defense Counsel failed to voir dire jurors about pre-trial publicity.

Several jurors adniitted to having read the article "3 Survivors Finger Keith." Id. at 20-23.

Five of those who convicted and sentenced Keith to death acknowledged on their questionnaires

that they read the News Journal regularly. See exhs. C-N. This was important because the

Bucyrus Chief of Police provided false facts to the paper. Beran told the News Journal that both

children identified Keith as the person who shot them. T.p. 12.

1. Trial counsel were ineffective under Strickland v. Washington.

Defense counsel failed to voir dire jurors about the effect of the pre-trial publicity.

Counsel recognized the prejudicial effect of that inaccurate article (t.p. 2-3), but never posed a

single question to the jurors about whetlier they had been influenced by it. But "the seating of a

biased juror who should have been dismissed for cause requires reversal of the conviction."

Hughes v. United States, 258 F.3d 453, 463 (6th Cir. 2001) (citing United States v. Martinez-

Salazar, 528 U.S. 304, 316 (2000)). Counsel never asked about any of the pretrial publicity in

order to ferret out those j urors who were biased.

Counsel's perforniance in voir dire was deficient across the board. For example, the father

of one of the seated jurors was the ex-Bucyrus Police Chief. When asked about this by the

prosecutor, she claimed her father's previous occupation would not have any impact on her

credibility determination. T.p. 161. Defense counsel siniply asked, "So you grew up in a police

family?" And then he moved on to questions about her knowledge of problems in the county

Health Department and her experiences in bowling.

There can be no strategy behind counsel's failure to question the jurors about the false

article and its effect. "To permit this would be to allow trial counsel to waive the defendant's

right to an impartial jury." Franklin v. Anderson, 434 F.3d 412, 428 (6th Cir. 2006).
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"[P]art of the guarantee of a defendant's right to an impartial jury is an adequate voir dire

to identify unqualified jurors." Morgan v. Illinois, 504 U.S. 719, 729 (1992). Counsel

recognized the prejudicial effect of the inaccurate article. Once the Court denied his motion to

change venue, defense counsel's voir dire became that much more important. "[A] careful and

searching voir dire provides the best test of whether prejudicial pretrial publicity has prevented

obtaining a fair and inipartial jury from the locality." State v. Bavless, 48 Ohio St. 2d 73, 98

(1976).

2. Appellate counsel were ineffective under Strickland v. Washin2ton.

Keith's jurors could not have been impartial jurors. Appellate counsel recognized several

issues with regard to the jurors and to the faulty voir dire process in this case. See Keith, 79

Ohio St. 3d at 518-22. See also id. at 526-28. Trial counsel abdicated his duty to conduct "a

careful and searching voir dire." Bayless, 48 Ohio St. 2d at 98. It was unreasonable for

appellate counsel to omit this issue.

There can be no strategy behind counsel's failure to question the jurors about the false

article and its effect. "To permit this would be to allow trial counsel to waive the defendant's

right to an impartial jury." Franklin v. Anderson, 434 F.3d 412, 428 (6th Cir. 2006).

Proposition of Law No. III

Cumulative effect of errors renders the trial and sentence unreliable and
unfair. U.S. Const. amends. VI, XIV; Ohio Const. art. I, §§ 9, 16.

The cumulative effect of these errors is more egregious because of the scant evidence

against Keith. He is linked to this crime by inconsistent and incredible "eyewitness" testimony,

and a ludicrous connection to the car that was supposedly the getaway vehicle.

Keith has maintained his innocence from the moment he was arrested. The police

focused on him as a suspect immediately, since a large black nian was reported at the scene and
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because the victims were related to the police informant responsible for Keith's recent drug

trafficking arrest. Although these two aspects admittedly made Keith a legitimate lead, the

evidence ultimately did not match up. Instead of aclcnowledging their mistake, the State pursued

Keith and did what it could to create a case against him.

Warren stated he did not know who shot him. Id. at 242, 305, 623. He did not see his

face because of the mask. Id. at 242, 623. But later, despite the mask/turtleneck and his initial

impression that he would not recognize the shooter's face, Warren identified Keitli. Id. at 366.

He eventually fecalled clearly that the shooter's name was "Kevin." Id. at 351. Yet Quanita

Reeves said nothing about the name "Kevin" being said several times. See id. at 712-722. She

also called her attacker "Bruce." Id. at 715.

Nancy Smathers was a supposed "eyewitness." In her first police statement, she

identified a large black man getting in a car but said she probably would not be able to identify

him. Id. at 389, 391. Weeks later - and after talking to officers of the Bucyrus Police

Department - she was 90% sure Keith was the man she had seen. Id. at 391. Further, the car

she described did not match the car the State asserted Keith used as the getaway vehicle.

There was no real evidence presented against Keith, and the cumulative errors from his

trial establish that he was wrongfully convicted. Without evidence, Keith cannot constitutionally

be executed. See Herrera v. Collins, 506 U.S. 390, 417 (1993).

Proposition of Law No. IV

The State violates the Defendant's Sixth Amendment right to confront
the witnesses against him when it uses out-of-court, testimonial
statements, identifying the Defendant, and there is no showing that the
witness is unavailable.

Captain John Stanley testified that nurse Amy Gimmets called him to say that, upon

corning out of surgery, Watz•en identified the person who shot him as "Kevin." T.p. 226-7. The
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State used this nurse's call - and her use of the name Kevin - to rebut the assertion that the

police improperly provided Warren with the name Kevin. See, e^., id. at 771 (Prosecutor

Wiseman asked, "And so by the time you talked to Mr. Warren, you already heard the name

Kevin used by the nurse; is that correct?" Stanley responded, "That's correct.") The State used

Gimmets' out-of-court statement at both the suppression hearing and in the trial phase.

Nurse Amy Gimmets was the first person to identify Keith by his first name. She was

supposedly a medical professional, and she reportedly called the police to tell them that Richard

Warren remembered "Kevin."

As this Court and the United States Supreme Court has held, the objective witness test is

the appropriate test to determine whether her statements were testimonial. See State v. Siler, 116

Ohio St. 3d 39, 45 (2007)("[W]e adopted the objective-witness test from Crawford, stating, `For

Confrontation Clause purposes, a testimonial statement includes one made 'under circumstances

which would lead an objective witness reasonably to believe that the statement would be

available for use at a later trial."')(quoting Crawford v. Washington, 541 U.S. 36, 52 (2004)).

This Court further held, "In determining whether a statement is testimonial for Confrontation

Clause purposes, courts should focus on the expectation of the declarant at the time of making

the statement; the intent of a questioner is relevant only if it could affect a reasonable declarant's

expectations." Siler, 116 Ohio St. 3d at 45.

Appellate counsel were ineffective under Strickland v. Washington.

Crawford was decided in 2004. Since Keith's appeal was filed several years prior to that,

appellate counsel were not operating under the Supreme Court's mandate in Crawford and

should not be held to its standard. Still, the law at the time was Ohio v. Roberts, 448 U.S. 56

(1980), and the State was required under Roberts to - at the least - make a showing that Amy
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Gimmets was unavailable. Thus, appellate counsel were unreasonable for their failure to raise

this as an issue.

Under Roberts, "when a hearsay declarant is not present for cross-examination at trial,

the Confrontation Clause ...requires a showing that he is unavailable." Id. at 65. The State

made no showing whatsoever that Gimmets was unavailable. They certainly made no showing

of sufficient "indicia of reliability." See id. at 66.

Keith's entire defense was based on the State's influence of witnesses. The State

countered this argument with the statements Warren made to Amy Gimmets. Appellate counsel

could not have mistaken what the trial defense was - counsel Banks spelled it out for them. See

t.p. 358 ("[P]art of our defense is that the state has put these names and pictures into [Warren's]

mind.")

Proposition of Law No. V

An appellant is entitled to a complete and correct record on appeal.

Appellate counsel were ineffective for failing to raise a timely motion for the inclusion of

the questionnaires in the record. C£ State v. Williams, 73 Ohio St. 3d 153, 161 (1995). Rule

9(E) of the Ohio Rules of Appellate Procedure provides for the appellate record to be corrected if

there is an omission from the record. Ohio R. App. P. 9(E). This Court has stated that appellate

counsel must employ the provisions of App. R. 9(E) in order to preserve the right to appeal any

errors contained in the omitted or incorrect material. State v. Brewer, 48 Ohio St. 3d 50, 60-61

(1990).

In Brewer, appellate counsel raised as error the trial court's failure to record bench

conferences during a capital trial. 48 Ohio St. 3d at 61. This Court held that the claim was

waived because counsel "failed to invoke the procedures of App. R. 9(C) or (E) to reconstruct
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what was said or to establish its importance." Id. See also State v. Tyle , 50 Ohio St. 3d 24, 41-

42 (1990). The jury questionnaires from Keith's trial are an important part of his appellate

record.

Further, the United States Supreme Court has "emphasized ... the importance of

reviewing capital sentences on a conzplete record." Dobbs v. Zant, 506 U.S. 357, 358 (1993)

(emphasis added). And "meaningful appellate review" plays a "crucial role...in ensuring that the

death penalty is not imposed arbitrarily or irrationally." Parker v. Dueeer, 498 U.S. 308, 321

(1991). This is especially necessary because the petitioner's "life" interest (protected by the

"life, liberty and property" language in the Due Process Clause) is at stake in the proceeding.

Ohio Adult Parole Authority v. Woodard, 523 U.S. 272 (1998) (five Justices recognized a

distinct "life" interest protected by the Due Process Clause in capital cases above and beyond

liberty and property interests).

Prooosition of Law No. VI

The lower court erred in denying Keith's Application for Reopening his
direct appeal, and it failed to address Keith's good cause for the delay.

The Court of Appeals denied Keith's Application for Reopening because it was untimely,

and it found that Keith failed to show good cause. Specifically, that court stated, "Appellant may

not rely on his own alleged lack of legal training to excuse his failure to comply to the most basic

of requirements." A-8. But Keith never claimed that it was his own lack of legal training that

prevented him frorn arguing his appellate counsel's ineffectiveness, and the Court of Appeals

never addressed the actual cause for Keith's untimely filing. Keith was represented by the same

counsel - except for the withdrawal of Cockley - from the time he began his appeals in 1994

until Apri125, 2007.
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Proposition of Law No. VII

The lower court erred in denying Keith's Motion to Correct the Record
with the jury questionnaires.

Keith moved the lower court to correct the record with his jury questionnaires. The Third

District Court of Appeals denied that motion without explanation. A criminal defendant on

appeal in Ohio is entitled to a complete record. State ex rel. Spirko v. Court of Appeals, 27 Ohio

St. 3d 13, 18 (1986).

The jury questionnaires from Keith's trial are an important part of his appellate record. See

State v. Murahy, 91 Ohio St. 3d 516, 530 (2001) ("Unfortunately, the Uuror] questionnaires are

not in the record....... ) See also State v. Davis, 108 Ohio St. 3d 1501 (2006); State v. Johnson,

104 Ohio St. 3d 1430 (2004); State v. Hand, 102 Ohio St. 3d 1414 (2004). Keith has raised as

error in his Application for Reopening the failure of the trial court and defense counsel to insure

Keith's right to a fair trial, in light of the pretrial exposure and misconduct of the police. The

jurors' questionnaires are relevant to these claims of error, This Court should correct the record

and order the trial jurors' questionnaires to be certified into the appellate record.

As it currently stands, the record on appeal in Keith's capital case is not complete or

accurate. Rule 9(E) of the Ohio Rules of Appellate Procedure provides that, "if anything

material to either party is omitted from the record by error or accident ... the court of appeals, on

proper suggestion or of its own initiative, may direct that the omission or misstatement be

corrected, and if necessary that a supplemental record be certified and transmitted." Ohio R.

App. P. 9(E). This Court maintains jurisdiction to correct the record.

It should be noted that, after the verdict was rendered, the trial court went to great lengths

to conceal the jurors' identities. In order to adhere to the trial court's order to keep the jurors

anonymous, Keith requests leave to file the identifying questionnaires and verdict form under
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seal. Those questionnaires have already been delivered to the court, as they were transmitted

with the record from the lower court.8

RELIEF REQUESTED

Genuine issues exist about Keith's deprivation of the effective assistance of appellate

counsel. "[P]rejudicial errors were made in the trial court and ... ineffective assistance of

appellate counsel in the prior appellate proceedings prevented these errors from being presented

effectively to the court of appeals." Ohio R. App. P. 26(B), Staff Note. He requests this Court

grant this Application so he can file a new appellate brief.

Respectfully submitted,

OFFICE OF 111-E-b,HIO PUB

Assistant State Public Defender

TYSOI FLEM09 - 0073135
Assistant State Public Defender

8 East Long Street, 11th Floor
Columbus, Ohio 43215
614-466-5394
614-644-0708 - Fax

COUNSEL FOR KEVIN KEITH

8 Keith's current counsel had to identify and put together the jury questionnaires. Counsel
acknowledges that they may be missing pages, and invites the State to correct them if necessary.
Even incomplete, however, they support Keith's argutnent in his Application for Reopening by
showing those jurors read the Mansfield News Journal regularly. See Motion to Correct Record.
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of this MERIT BRIEF OF APPELLANT

KEVIN KEITH was served by U.S. mail to Clifford J. Murphy, Assistant County Prosecutor,

112 East Mansfield Street, Rm. 305, Bucyrus, Ohio 44829`69 this k^6 ofjanuary, 2008.

Assistant State Public Defender

269298
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO,

Appellee,

V.

KEVIN KEITH,

Appellant.

Court of Appeals Case No. 98 AP 0005
Trial Court Case No. 94 CR 0042

. REGULAR CALENDAR

AFFIDAVIT OF RACHEL TROUTMAN

STATE OF OHIO )
)

COUNTY OF FRANKLIN )

I, Rachel Troutman, after being duly sworn, hereby state as follows:

1. I am an attorney licensed to practice law in the state of Ohio since 2003. I have
been an assistant state public defender in Ohio since 2003. My primary area of
practice is capital litigation.

2. Due to my focused practice of law and my attendance at death-penalty seminars, I
am aware of the standards of practice involved in the appeal of a case in which the
death sentence was imposed or reconimended.

3. The Due Process Clause of the Fourteenth Amendment guarantees effective
assistance of counsel on an appeal as of right. Evitts v. Lucey, 469 U.S. 587
(1985).

4. The initial responsibility of appellate counsel, once the transcript is filed, is to
ensure that the entire record has been filed with the appellate court. Appellate
counsel has a fundamental duty in every criminal case to ensure that the entire
record is before the reviewing courts on appeal. Ohio R. App. P. 9(B); Ohio Rev.
Code Ann. § 2929.05 (Anderson 1995); State ex rel. Spirko v. Judges of the
Court of Appeals. Third Appellate District, 27 Ohio St. 3d 13, 501 N.E. 2d 625
(1986).



5. After ensuring that the appellate record is complete, counsel must then review the
record for purposes of issue identification. This review of the record not only
includes the transcript, but also the pleadings and exhibits.

6. For counsel to properly identify issues, they must have a good knowledge of
criminal law in general. Most trial issues in capital cases will be decided by
criminal law that is applicable to non-capital cases. As a result, appellate counsel
must be informed aboutthe recent developments in criminal law when identifying -
potential issues to raise on appeal. Counsel must remain knowledgeable about
recent developments in the law after the merit brief is filed.

7. Since the reintroduction of capital punishment in response to the Supreme Court's
decision in Furman v. Georgia, 408 U.S. 238 (1972), the area of capital litigation
has become a recognized specialty in the practice of criminal law. Numerous
substantive and procedural areas unique to capital litigation have been carved out
by the United States Supreme Court. As a result, anyone who litigates in the area
of capital punishment must be familiar with these issues in order to raise and
preserve them for appellate and posteonviction review.

8. Appellate representation of a death-sentenced client requires recognizing that the
case will most likely proceed to the federal courts at least twice: first on petition
for Writ of Certiorari in the United States Supreme Court, and again on petition
for Writ of Habeas Corpus filed in a federal district court. Appellate counsel must
preserve all issues throughout the state court proceedings on the assumption that
relief is likely to be sought in federal court. The issues that must be preserved are
not only issues unique to capital litigation, but also case-and fact-related issues,
unique to the case, that impinge on federal constitutional rights.

9. It is a basic principle of appellate practice that to preserve an issue for federal
review, the issue must be exhausted in the state courts. To exhaust an issue, the
issue must be presented to the state courts in such a manner that a reasonable
jurist would have been alerted to the existence of a violation of the United States
Constitution. The better practice to exhaust an issue is to cite directly to the
relevant provisions of the United States Constitution in each proposition of law
and in each assignment of error to avoid any exhaustion problems in the federal
courts.

10. It is important that appellate counsel realize that the capital reversal rate in the
state of Ohio is eleven percent on direct appeal and less than one percent in post-
conviction. It is my understanding that forty to sixty percent (depending on which
of several studies is relied upon) of all habeas corpus petitions are granted.
Therefore, appellate counsel must realize that in Ohio, a capital case is very likely
to reach federal court and, therefore, the real audience of the direct appeal is the
federal court.



11. Based on the foregoing standards, I have identified several issues that should have
been evaluated by appellate counsel and presented to this Court. These issues are
meritorious and warrant relief. Had former appellate counsel presented these
errors to this Court, it is my belief that Appellant would have been given relief.
Thus, appellate counsel's failure to present these errors raises genuine issues as to
whether Kevin Keith was denied effective assistance of appellate counsel.

12. The Propositions of Law identified in Appellant's Application were not presented
to this Court in Keith's direct appeal.

13. Based on my evaluation of the record and understanding of the law, I believe that
these errors should have been presented for review. These errors would have
been preserved for federal review.

14. Therefore, Kevin Keith was detrimentally affected by the deficient performance
of his former appellate counsel.

Counsel for Appellant Kevin Keith

Sworn to and subscribed before me
thi,4^rj^'day of January, 2008.

TERI SLACK
- C^L'S7i:.y:iCSTATECF0410

-hIY Cl;iJi!;IJ3iU;ti'[iJ'iSi$ nPn"Ii.9, 20-U1
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NOTICE OF APPEAL

Appellant, Kevin Keith, hereby gives notice of appeal to the Supreme Court of Ohio

from the judgment of the Court of Appeals, Third Appellate District, entered in State v. Keith,

case number 98 AP 005, on September 19, 2007, denying appellant's application for the

reopening of his direct appeal. This is an appeal as of right. State v. Mumahan, 63 Ohio St.3d

60 (1992). The appellant is under a sentence of death for an offense committed prior to January

1, 1995. S.Ct. Prac.R.II(1)(A)(1). 11

Respectfully submitted,
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Assistant State Public Defender
Counsel of Record
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SEP 10 2007
SUESEEVEFIS

CRASNROfiD COUNTY CLERK

IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF OHIO

CRAWFORD COUNTY

STATE OF OHIO,

PLAINTIFF-APPELLEE,

V.

KEVIN KEITH,

DEFENDANT-APPELLANT.

CASE NO. 3-98-05

JOURNAL
ENTRY

This cause comes before the Court on appellant's application for reopening

of direct appeal pursuant to App.R. 26(B), motion to correct appellate record,

motion to file documents under seal, motion to transfer documents, and appellee's

response in opposition to the motions.

Upon consideration the Court finds that appellant's application was filed on

August 3,2007, and the appellate judgment was filed on Apri15, 1996. The

application was clearly not filed within ninety days of the judgment, as required by

App.R. 26(B)(1). The ninety-day requirement in the rule is applicable to all

appellan ts. See State v. Twyford (2005), 106 Ohio St.3d 176; and State v.

Winstead (1996), 74 Ohio St.3d 277.

Appellant also argues that he was precluded for more than eleven years

A-7



Case No. 3-98-05 - 7oumal Entry - Page 2

from filing the application to reopen because he was represented by the same two

or three attomeys throughout his direct appeals, federal court proceedings, and

successor post-conviction actions. Appellant asserts that he is unskilled at law

and, thus, could not have called these attorneys ineffective. 'I'he Court finds such

argument to be without merit and, therefore, we find no "good cause" for the

application being filed untimely. App.R. 26(B)(1) and 26(B)(2)(b). Contrary to

his assertion, we do not agree that appellant raises this claim "at the earliest time

possible." Appellant may not rely on his own alleged lack of legal training to

excuse his failure to comply to the most basic of requirements. See State v. Otis

(1995), 73 Ohio St.3d 39; and State v. Mitts, 8`h App.No. 68612, 2002-Ohio-7457.

Accordingly, the application for reopening is not well taken. Because there

is no appeal pending in this Court, the remaining motions are denied as moot.

It is therefore ORDERED that appellant's application for reopening of

direct appeal, motion to correct appellate record, motion to file documents under

seal, and motion to transfer documents be, and the same hereby are, DENIED at

the costs of the appellant for which judgment is hereby rendered.

It is further ORDERED that the envelope containing the alleged "original"

exhibits C through 0 to appellant's application and motion to supplement, having
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been improperly filed on July 20, 2007, is stricken from the record and the Clerk of

this Court is instructed to immediately return same to counsel for appellant.'

DATED: September 19 , 2007

/jlr

JUDGES



OHIO
NEW$ BUREAU INC.

CLEVELAND, OHIO 44115
2161241-0675

NEItS JtR1RNAl
110rIEla, OH.
Ptt CIRC. 44,923

. MFIY-9-54

3 survnor s fin
iet Riehard Waxrexi eB- or aggavated attempted murder s

^?ected.to teatify:l•{eVin, lntheFeb.l3killings,';.

.t5.eit,kl Wa8 the jY,1Lro111axi ^ nicbarci Warren, who escaped •
in 33ucy2'liB 8f.lDOtiri^B death by'runnJng ta safety after

• 1 befng shot four times, la expected

REVIx SI;ITTI

ByJodi Andes
N,,.,1.+r nd
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' Though it has been reported
that the killings were done as
vengeance against one of Marich-
ell Chatman's brothers who was
an infarmant for police in a drug
case age;nd Keith, Beran is still
retU9sg to contLrm or deny the
rumors. •

Kelth is charged with four
counts of aggravated tratficdng
from a January case. Those
charges are still pending.

The night of the lallings, more
than 20 shots were tred into the
Marion Avenue aparhnent in
Bucyrus. A stray bullet.casing
that matches those R-om the
apartment is one piece orcircum-
stantial evidence police have
against Keith, Beran said-

The casing was found on South
Walnut Street, not far from the
General Electric Plaat Beran re-
fused to speculate bow the casing
got there, but Keith has told the
News Journal that be was at the
GE plant the night of Feb. 13 to
pickup his fiancee.

James Banks, Keith's attorney,
i filed a notice of alibi in the crime
iwith the courts last week saying
:that Keith was at his aunt's home
earlier that night

In addition, Banks said, Keith
was with a friend, Melanie David-
son, wben he visited his Crestline
relatives. Later, Keith went to
Ma.nsfield; where Davidsoniives.

Keith has pleaded not guilb+ to
the charges, and his relatives
have publicl,y supported him and
maintained his innocence. Police
have said that none of the clothes
conns red pmm Keith's Crestline
home had bloodstains on them-

Although a gun has not been
found, police theorize that a.Teo-B
9mm semi-automatic was used.
The assault-style handgcin can be
equipped with clips that tio'Id be-
tween 20 and 36 bullets, Beraa/
said.



IN THE COURT OF COMMON PLEAS
CRAWFORD COUNTY, OHIO

STATE OF OHIO,

Plaintiff, . CASE N0. 94 CR 0042

vs.

KEVIN KEITH,

Defendant.

IN THE STATE OF OHIO

COUNTY OF LICKING

Judge Thomas Patrick Curran

DEATH PENALTY CASE

AFFIDAVIT OF AMY PETRYK

)
) ss
)

I, Amy Petryk, after being duly sworn according to the law state as follows:

1) My maiden name is Amy'Whisman, and in February of 1994, I was a nurse at Grant Hospital
in Columbus. My shift was 7 a.m. to 7 p.m. at that time.

2) I was present when Richard Warren woke up from surgery, and I extubated him. At that
point, I called the Bucyrus Police Department and told them that Richard Warren was able to
speak.

3) I did not ask Richard Warren for the name of the person who shot him, and Richard Warren
never told me the name. I did not call Captain Stanley and tell him about any name that Warren
had given to me. I only called to let the police know he was ready to talk to them.

4) I am a nurse, and I felt that identifying the assailant was the job for the police. I would not
have wanted to be a witness in court, so it was my practice to avoid that type of situation.

Ftuther affiant sayeth naught.

Sworn to d subscribed in my presence
this o2 day of July, 2007.

Notary Pnblic ^•``RY pU•. ...%

,^.a

Date

RUTH Y. SAWYER
Notary PubGc, State of Ohio

My Commission Expires
November 21, 2009
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IN THE COURT OF COMMON PLEAS
CRAWFORD COUNTY, OHIO

STATE OF OHIO,

Plaintiff, CASE NO. 94 CR 0042

vs.

KEVIN KEITH,

Defendant.

Judge Thomas Patrick Curran

DEATH PENALTY CASE

AFFIDAVIT OF PAULINE STAMM

IN THE STATE OF OHIO

COUNTY OF FRANKLIN

I, Pauline Stamm, after being duly sworn according to the law state as follows:

1) My name is Pauline Stamm, and I am the Service Center Coordinator for the Human
Resources Department at Ohio Health.

2) I examined Ohio Health's employment records for a nurse named Amy Gimmets.

3) From my review of these records, a person by the name of Amy Gimmets has never been
employed at Ohio Health as a nurse or in any other capacity.

4) My review of Ohio Health's employment records included the early 1990s, the late
1990s, and the present.

5) If a person named Amy Gimmets had been employed through Ohio Health at Grant
Medical Center or any other Ohio Health Hospital her name would have appeared in the records
I reviewed.

Further affiant sayeth nau.-ht.

Sworn to a?}d subscribed in my presence
this/A6--1121av ofNovernber, 2007.

nFEXLA W
^MO7AAY PlJBUC, STA1E QF pHIp

M1' CMMSsiOn EVires 11-05-08 A-13

Pauline Stamm

^&tl
Date
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THE CONSTITUTION OF THE UNITED STATES
AMENDMENTS TO THE CONSTITUTION

US CONST AMENDMENT V

No person shall be lreld to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury, except in cases
arising in the land or naval forces, or in the militia, when in actual service in time
of war or public danger; nor shall any person be subject for the same offence to
be twice pttt in jeopardy of life or limb; nor shall be compelled in any criminal
case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use,
without just compensation.
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THE CONSTITUTION OF THE UNITED STATES
AMENDMENTS TO THE CONSTITUTION

US CONST AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the accusation;
to be confronted with the witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the Assistance of Counsel for his
defence.
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THE CONSTITUTION OF THE UNITED STATES
AMENDMENT'S TO THE CONSTITUTION

US CONST AMENDMENT VIII

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishnients inflicted.
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THE CONSTITUTION OF THE UNITED STATES
AMENDMENTS TO THE CONSTITUTION

US CONST AMENDMENT XIV

Section 1

All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the
privileges or inununities of citizens of the United States; nor shall any State
deprive any person of life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the equal protection of the laws.

Section 2

Representatives shall be appottioned among the several States
according to their respective numbers, counting the whole mimber of persons in
each State, excluding Indians not taxed. But when the right to vote at any
election for the choice of electors for President and Vice President of the United
States, Representatives in Congress, the Executive and Judicial officers of a
State, or the members of the Legislature thereof, is denied to any of the male
inhabitants of such State, being twenty-one years of age, and citizens of the
United States, or in any way abridged, except for participatiott in rebellion, or
other crime, the basis of representation therein shall be reduced in the proportion
which the number of such male citizens shall bear to the whole nuinber of male
citizens twenty-one years of age in such State.

Section 3

No person shall be a Senator or Representative in Congress, or elector
of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a
member of Congress, or as an officer of the United States, or as a inen ber of any
State legislature, or as an executive or judicial officer of any State, to support the
Constitution of the United States, shall have engaged in insurrection or rebellion
against the same, or given aid or comfort to the enemies thereof. But Congress
may by a vote of two-thirds of each house, remove such disability.

Section 4

The validity of the public debt of the United States, authorized by law,
including debts incurred for payinent of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the
United States nor any State shall assume or pay any debt or obligation incurred
in aid of insurrection or rebellion against the United States, or any claim for the
loss or emancipation of any slave; but all such debts, obligations and clain s shall
be held illegal and void.

Section 5

The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.
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CONSTITUT'ION OF THE STATE OF OHIO
ARTICLE I. BILL OF RIGHTS

Current through 1995 portion of 121st G.A., laws passed and filed through 12-
31-95.

0 CONST I § 9 BAIL; CRUEL AND UNUSUAL PUNISHMENTS

All persons shall be bailable by sufficient sureties, except for capital
offences where the proof is evident, or the presumption great. Excessive bail
shall not be required; nor excessive fines iinposed; nor cniel and unusual
punishments inflicted.
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CONSTITUTION OF THE STATE OF OHIO
ARTICLE I. BILL OF RIGHTS

Cuwrent tlu'ough 1995 portion of 121st G.A., laws passed and filed through 12-

31-95.

0 CONST 1§ 10 RIGIITS OF CRIMINAL DEFENDANTS

Except in cases of inipeachment, cases arising in the army and navy, or
in the militia when in actual service in tinie of war or public danger, and cases
involving offenses for which the penalty provided is less than imprisonment in
the penitentiary, no person shall be held to answer for a capital, or otherwise
infamous, cnme, unless on presentment or indictment of a grandjtuy; and the
number of persons necessary to constitute such grand jury and the number
thereof necessary to concur in fmding such indictment shall be determined by
law. In any trial, in any cotut, the party accused shall be allowed to appear and
defend in person and with counsel; to demand the nature and causc of the
accusation against him, and to have a copy thereof; to meet the witnesses face to
face, and to have compulsory process to procure the attendance of witnesses in
his behalf, and a speedy public trial by an impartial jury of the county in which
the offense is alleged to have been committed; but provision may be made by
law for the taking of the deposition by the accused or by the state, to be used for
or against the accused, of any witness whose attendance can not be had at the
trial, always securing to the accused means and the opportunity to be present in
person and with counsel at the taking of such deposition, and to examine the
witness face to face as fully and in the same manner as if in court. No person
shall be oompelled, in any criminal case, to be a witness against hin self; but his
failure to testify may be considered by the cottrt aud jury and may be the subject
of comment by cotmsel. No person shall be twice put in jeopardy for the same
offense.
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CONSTITUTION OF THE STATE OF OHIO
ARTICLE I. BILL OF RIGHTS

Current through 1995 portion of 121st G.A., laws passed and filed through 12-
31-95.

0 CONST I § 16 REDRESS FOR INJURY; DUE PROCESS

All courts shall be open, and every person, for an injury done him in his
land, goods, person, or reputation, shall have remedy by due course of law, and
shall have justice administered without denial or delay. Suits niay be brought
against the state, in such couits and 'nt such tnanner, as may be provided by law.
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OHIO REVISED CODE

TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2929. PENALTIES AND SENTENCING

PENALTIES FOR MURDER

ORC Aim. 2929.05 (2008)

§ 2929.05. Appellate review of death sentence

(A) Whenever sentence of death is imposed pursuant to sections 2929.03 and 2929.04 of the Revised Code, the
court of appeals, in a case in which a sentence of death was imposed for an offense committed before January 1,
1995, and the supreme court shall review upon appeal the sentence of death at the same time that they review the
other issues in the case. The court of appeals and the supreme court shall review the judgment in the case and the
sentence of death imposed by the court or panel of three judges in the same manner that they review other criminal
cases, except that they shall review and independently weigh all of the facts and other evidence disclosed in the
record in the case and consider the offense and the offender to detemiine whether the aggravating circumstances the
offender was found guilty of conunitting outweigh the mitigating factors in the case, and whether the sentence of
death is appropriate. In determining whether the sentence of death is appropriate, the court of appeals, in a case in
which a sentence of death was imposed for an offense conunitted before January 1, 1995, and the supreme court
shall consider wltether the senteuce is excessive or disproportionate to the penalty imposed in similar cases. They
also shall review all of the facts and other evidence to determine if the evidence supports the finding of the
aggravating circumstances the trial juty or the panel of three judges found the offender guilty of connnitting, and
shall determine whether the sentencing court properly weighed the aggravating circumstances the offender was
found guilty of committing and the mitigating factors. The court of appeals, in a case in which a sentence of death
was imposed for an offense convnitted before January 1, 1995, or the supreme court shall affirm a sentence of death
only if the particular court is persuaded from the record that the aggravating circumstances the offender was found
guilty of committing outweigh the mitigating factors present in the case and that the sentence of death is the
appropriate sentence in the case.

A court of appeals that reviews a case in which the sentence of death is imposed for an offense conunitted before
January 1, 1995, shall file a separate opinion as to its findings in the case with the clerk of the supreme court. The
opinion shall be filed within fifteen days after the court issues its opinion and shall contain whatever information is
required by the clerk of the supreme court.

(B) The court of appeals, in a case in which a sentence of death was imposed for an offense committed before
January 1, 1995, and the suprenie court shall give priofity over all other cases to the review of judgments in which
the sentence of death is iniposed and, except as otherwise provided in tltis section, shall conduct the review in
accordance with the Rules of Appellate Procedure.

(C) At any time after a sentence of death is imposed ptirsuant to section 2929.022 [2929.02.2] or 2929.03 of the
Revised Code, the court of conunon pleas that sentenced the offender shall vacate the sentence if the offender did
not present evidence at trial that the offender was not eighteen years of age or older at the time of the conunission of
the aggravated murder for which the offender was sentenced and if the offender shows by a preponderance of the
evidence that the offender was less than eighteen years of age at the tinre of the conmrission of the aggravated
inurder for which the offender was sentenced. The court is not required to hold a lteariug on a motion filed pnrsuant
to this division unless the court 5nds, based on the motion and any supporting information submitted by the
defendant, any information submitted by the prosecuting attorney, and the record in the case, inclttding any previous
hearings and orders, probable cause to believe that the defendant was not eighteen years of age or older at the time
of the commission of the aggravated murder for which the defendant was sentenced to death.
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Ohio App. Rnle 9

Ohio Rules Of Appellate Procedure
Title II Appeals From Judgments And Orders Of Court Of Record

Rule 9. The record on appeal

(A) Composition of the record on appeal.

The original papers and exhibits thereto filed in the
trial court, the transcript of proceedings, if any,
including exhibits, and a certified copy of the docket
and jonmal entries prepared by the clerk of the trial
court shall constitute the record on appeal in all
cases. A videotape recording of the proceedings
constitutes the transcript of proceedings other than
hereinafter provided, and, for purposes of filing, need
not be transcribed into written form. Proceedings
recorded by means otlter than videotape must be
transcribed into written form. When the written form
is certified by the reporter in accordance with App. R.
9(B), such written form shall then constitute the
transcript of proceedings. When the transcript of
proceedings is in the videotape medium, counsel
shall type or print those portions of such transcript
necessary for the court to deterntine the questions
presented, certify their accuracy, and append such
copy of the portions of the transcripts to their briefs.

In all capital cases the trial proceedings shall include
a written transcript of the record made during the trial
by stenographic means.

(B) The transcript of proceedings; dnty of appellant
to order; notice to appellee if partial transcript is
ordered.

At the time of filing the notice of appeal the
appellant, in writing, shall order from the reporter a
complete transcript or a transcript of the parts of the
proceedings not already on file as the appellant
considers necessary for inclusion in the record and
file a copy of the order with the clerk. The reporter is
the person appointed by the court to transcribe the
proceedings for the trial court whether by
stenographic, phonogramic, or photographic means,
by the use of audio electronic recording devices, or
by the use of video recording systems. If there is no
officially appointed reporter, App.R. 9(C) or 9(D)
may be utilized. If the appellant intends to urge on
appeal that a finding or conclusion is unsupported by
the evidence or is contrary to the weight of the
evidence, the appellant shall include in the record a

transcript of all evidence relevant to the findings or
conclusion.

Unless the entire transcript is to be included, the
appellant, with the notice of appeal, shall file with the
clerk of the trial court and serve on the appellee a
description of the parts of the transctipt that the
appellant intends to include in the record, a statement
that no transcript is necessary, or a statement that a
statement pursuant to either App.R. 9(C) or 9(D) will
be submitted, and a statement of the assignments of
error the appellant intends to present on the appeal. If
the appellee considers a transcript of other parts of
the proceedings necessary, the appellee, within ten
days after the service of the statement of the
appellant, shall file and serve on the appellant a
designation of additional parts to be included. The
clerk of the trial court shall forward a copy of this
designation to the clerk of the court of appeals.

If the appellant refuses or fails, within ten days after
service on the appellant of appellee's designation, to
order the additional parts, tlre appellee, within five
days thereafter, shall either order the parts in writing
from the reporter or apply to the court of appeals for
an order rcquiring the appellant to do so. At the time
of ordering, the party ordering the transcript shall
arrange for the payment to the reporter of the cost of
the transcript.

A transcript prepared by a reporter under this rule
shall be in the following form:

(1) The transcript shall include a front and back
cover; the front cover shall bear the title and number
of the case and the name of the court in which the
proceedings occurred;

(2) The transcript shall be firmly bound on the left
side;

(3) The first page inside the front cover shall set
forth the nature of the proceedings, the date or dates
of the proceedings, and thejudge orjudges who
presided;

(4) The transcript shall be prepared on white paper
eight and one-half inches by eleven inches in size
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with the lincs of each page numbered and the pages
sequentially numbered;

(5) An index of witnesses shall be included in the
front of the transcript and shall contain page and line
references to direct, cross, re-direct, and re-cross
exanrination;

(6) An index to exhibits, whether adniitted or
rejected, briefly identifying each exhibit, shall be
included following the index to witnesses reflecting
the page and line references where the exhibit was
identified and offered into evidence, was adinitted or
rejected, and if any objection was interposed;

(7) Exltibits such as papers, maps, photographs, and
similar items that were admitted shall be firmly
attached, eitlrer directly or in an envelope to the
inside rear cover, except as to exhibits wlrose size or
bulk makes attachment impractical; documentary
exhibits offered at trial whose admission was denied
shall be included in a separate envelope with a
notation that they were not admitted and also
attached to the inside rear cover unless attachment is
impractical;

(8) No volume of a transcript shall exceed two
hundred and fifty pages in length, except it may be
enlarged to three hundred pages, if necessary, to
complete a part of the voir dire, opening statements,
closing arguments, or jury instructions; when it is
necessary to prepare more than one volume, each
volume shall contain the nuinber and name of the
case and be sequentially numbered, and the separate
volumes shall be approximately equal in length.

The reporter shall certify the transcript as correct,
whether in written or videotape form, and state
whether it is a complete or partial transcript, and, if
partial, indicate the parts included and the parts
excluded.

If the proceedings were recorded in part by videotape
and in part by other media, the appellant shall order
the respective parts from the proper reporter. The
record is complete for the purposes of appeal when
the last part of the record is filed with the clerk of the
trial court.

(C) Statement of the evidence or proceedings when
no report was made or when the transcript is
unavailable.

If no report of the evidence or proceedings at a
hearing or trial was made, or if a transcript is
unavailable, the appellant may prepare a statement of

the evidence or proceedings from the best available
means, including the appellant's recollection. The
statement shall be served on the appellee no later than
twenty days prior to the time for transmission of the
record pursuant to App.R. 10, who may serve
objections or propose amendments to the statentent
within ten days after service. The statement and any
objections or proposed amendments shall be
forthwitlt submitted to the trial court for settlement
and approval. The trial court shall act prior to the
time for transtnission of the record pursuant to
App.R. 10, and, as settled and approved, the
statement shall be included by the clerk of the trial
court in the record on appeal.

(D) Agreed statement as the record on appeal.

In lieu of the record on appeal as defined in division
(A) of this ivle, the parties, no later than ten days
prior to the time for transmission of the record
pursuant to App.R. 10, may prepare and sign a
statenient of the case showing how the issues
presented by the appeal arose and were decided in the
trial court and setting forth only so many of the facts
averred and proved or sought to be proved as are
essential to a decision of the issues presented. If the
stateinent conforn s to the truth, it, together with
additions as the trial court niay consider necessary to
present fully the issues raised by the appeal, shall be
approved by the trial court prior to the time for
transmission of the record pursuant to App.R. 10 and
shall theu be certified to the court of appeals as the
record on appeal and transmitted to the court of
appeals by the clerk of the trial court within the time
provided by App.R. 10.

(E) CorTection or modification of tlre record.

If any diffcrence arises as to whether the record truly
discloses what occurred in the trial court, the
difference shall be submitted to and settled by that
court and the record made to conform to the truth. If
anything material to either party is omitted from the
record by error or accident or is n isstated therein, the
parties by stipulation, or the trial court, either before
or after the record is transmitted to the court of
appeals, or the court of appeals, on proper suggestion
or of its own initiative, may direct that omission or
misstatement be corrected, and if necessary that a
supplemental record be certified and transmitted. All
other questions as to the form and content of the
record shall be presented to the court of appeals.
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Ohio App. Rule 26

Ohio Rules Of Appellate Procedure
Title III General Provisions

Rule 26. Application for reconsideration; application
for reopening

(A) Application for reconsideration.

were not considered on the merits in the case by any
appellate court or that were considered on an
incomplete record because of appellate counsel's
deficient representation;

Application for reconsideration of any cause or
motion submitted on appeal shall be made in writing
before the judgment or order of the court has been
approved by the court and filed by the court with the
clerk for journalization or within ten days after the
announcement of the court's decisiott, whichever is
the later. The filing of an applicatiott for
reconsideration shall not extend the time for filing a
notice of appeal in the Supreme Court.

Parties opposing the application shall answer in
writing within ten days after the filing of the
application. Copies of the application, brief, and
opposing briefs shall be served in the manner
prescribed for the service and filing of briefs in the
initial action. Oral argument of an application for
reconsideration shall not be permitted except at the
request of the court.

(1) A defendant in a criminal case may apply for
reopening of the appeal from the judgment of
conviction and sentence, based on a claim of
ineffective assistance of appellate counsel. An
application for reopening shall be filed in the court of
appeals where the appeal was decided within ninety
days from journalization of the appellate judgment
unless the applicant shows good cause for filing at a
later time.

(2) An application for reopening shall contain all of
the following:

(a) The appellate case number in which reopening
is sottglrt and the trial court case number or numbers
from which the appeal was taken;

(b) A showing of good cause for untimely filing if
the application is filed more than ninety days after
journalization of the appellate judgment.[;]

(c) One or more assignments of error or arguments
in support of assignments of error that previously

(d) A sworn statenient of the basis for the claim that
appellate counsel's representation was deficient with
respect to the assignnients of error or arguments
raised pursuant to division (B)(2)(c) of this rule and
the manner in which the deficiency prejudicially
affected the outcome of the appeal, which niay
include citations to applicable authorities and
references to the record;

(e) Any parts of the record available to the
applicant and all supplemental affidavits upon which
the applicant relies.

(3) The applicant shall furnish an additional copy of
the application to the clerk of the court of appeals
who shall serve it on the attorney for the prosecution.
The attotney for the prosecution, within thirty days
from the filing of the application, may file and serve
affidavits, parts of the record, and a memorandum of
law in opposition to the application.

(4) An application for reopening and an opposing
meniorandum shall not exceed ten pages, exclusive
of affidavits and parts of the record. Oral argument of
an application for reopening shall not be pernutted
except at the request of the court.

(5) An application for reopening shall be granted if
there is a genuine issue as to whether the applicant
was deprived of the effective assistance of counsel on
appeal.

(6) If the court denies the application, it shall state in
the entry the reasons for denial. If the court grants the
application, it shall. do both of the following:

(a) Appoint counsel to represent the applicant if the
applicant is indigent and uot currently represented;

(b) Impose conditions, if any, necessary to preserve
the status quo during pendency of the reopened
appeaL

The clerk shall serve notice of joumalization of the
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entry on the parties and, if the application is granted,
on the clerk of the trial court.

(7) If the application is granted, the case shall
proceed as on an initial appeal in accordance witb
these ntles except that the court niay limit its review
to those assignnrents of error and arguments not
previously considered. The time limits for
preparation and transmission of the record pursuant
to App. R. 9 and 10 shall run from joumalization of
the entry granting the application. The parties shall
address in their briefs the claim that representation by
prior appellate counsel was deficient and that the
applicant was prejudiced by that deficiency.

(8) If the court of appeals determines that an
evidentiary hearing is necessary, the evidentiary
hearing may be conducted by the court or referred to
a magistrate.

(9) If the court finds that the performance of
appellate counsel was deficient and the applicant was
prejudiced by that deficiency, the coutY shall vacate
its prior judgment and enter the appropriate
judgment. If the court does not so find, the couit shall
issue an order confirming its prior judgment.

(C) [Ruling upon application for reconsideration.]

If an application for reconsideration under division
(A) of tltis rule is filed with the corut of appeals, the
application shall be ruled upon within forty-five days
of its filing.



Ohio Crim. R. 16

Ohio Rules Of Criminal Procedure

Rule 16. Discovery and Inspection

(A) Demand for discoyery.

Upon written request each party shall forthwith
provide the discovery herein allowed. Motions for
discovery shall certify that demand for discovery has
been made and the discovery has not been provided.

(B) Disclosure of evidence by the prosecuting
attomey.

(1) Information subject to disclosure.

(a) Statement of defendant or co-defendant

Upon motion of the defendant, the court shall order
the prosecuting attomey to permit the defendant to
inspect and copy or photograph any of the following
which are available to, or within the possession,
custody, or control of the state, the existence of
which is known or by the exercise of due diligence
may become known to the prosecuting attorney:

(i) Relevant written or recorded statements made
by the defendant or co-defettdant, or copies thereof;

(ii) Written summaries of any oral statement, or
copies thereof, made by the defendant or co-
defendant to a prosecutittg attomey or any law
enforcement officer;

(iii) Recorded testiniony of the defendant or co-
defendant before a grand jury.

(b) Defendant's prior record.

Upon motion of the defendant the court shall order

the prosecuting attomey to furnish defendant a copy

of defendant's prior criminal record, which is

available to or within the possession, custody or

control of the state.

or within the possession, ct stody or control of the
state, and which are material to the preparation of his
defense, or are intended for use by the prosecuting
attorney as evidence at the trial, or were obtained
from or belong to the defendant.

(d) Reports of examination and tests.

Upon motion of the defendant the court shall order
the prosecuting attorney to pemnit the defendant to
inspect and copy or photograph any results or reports
of physical or mental examinations, and of scientific
tests or experiments, made in connection with the
particular case, or copies thereof, available to or
within the possession, custody or control of the state,
the existence of which is known or by the exercise of
due diligence may become kttown to the prosecuting
attorney.

(e) Witness names and addresses; record.

Upon motion of the defendant, the court shall order
the prosecuting attorney to furnish to the defendant a
written list of the names and addresses of all
witnesses whom the prosecuting attorney intends to
call at trial, together with any record of prior felony
convictions of any such witness, which record is
within the knowledge of the prosecuting attorney.
Names and addresses of witnesses shall not be
subject to disclosure if the prosecuting attomey
certifies to the court that to do so may subject the
witness or others to physical or substantial economic
harm or coercion. Where a motion for discovery of
the names and addresses of witnesses has been made
by a defendant, the prosecuting attorney may move
the court to perpetuate the testimony of such
witnesses in a hearing before the court, in which
lrearing the defendant shall have the right of cross-
exanilnation. A record of the witness' testimony shall
be made and shall be admissible at trial as part of the
state's case in chief, in the event the witness has
become unavailable through no fault of the state.

(c) Documents and tangible objects.

Upon naotion of the defendant the court shall order
the prosecuting attomey to perntit the defendant to
inspect and copy or photograph books, papers,
documents, photographs, tangible objects, buildings
or places, or copies or portions thereof, available to

(f) Disclosure of evidence favorable to defendant. -

Upon motion of the defendant before trial the court
shall order the prosecuting attorncy to disclose to
counsel for the defendant all evidence, known or
which may become known to the prosecuting
attorney, favorable to the defendant and material
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either to guilt or punishment. The certification and
the perpetuation provisions of subsection (B)(1)(e)
apply to this subsection.

(g) In camera inspection of witness' statement.

Upon cotnpletion of a witness' direct examination
at trial, the court on motion of the defendant shall
conduct an in camera inspection of the witness'
written or recorded statement with the defense
attonrey and prosecuting attorney present and
participating, to determine the existence of
inconsistencies, if any, between the testimony of such
witness and the prior statement.

If the court determines that inconsistencies exist,
the statement shall be given to the defense attorney
for use in cross-examination of the witness as to the
inconsistencies.

If the court determines that inconsistencies do not
exist the statement shall not be given to the defense
attorney and he shall not be permitted to cross-
examine or comment thereon.

Whenever the defense attorney is not given the
entire statement, it shall be preserved in the records
of the court to be made available to the appellate
court in the event of an appeal.

(2) Information not subject to disclosure.

Except as provided in subsections (13)(1)(a), (b), (d),
(f), and (g), this rule does not autltorize the discovery
or inspection of reports, memoranda, or other intenial
documents made by the prosecuting attorney or his
agents in connection with the investigation or
prosecution of the case, or of statements made by
witnesses or prospective witnesses to state agents.

(3) Grand jury transcripts.

The discovery or inspection of recorded proceedings
of a grand jury shall be governed by Rule 6(E) and
subsection (B)(1)(a) of this mle.

(4) Witness list; no comment.

1'he fact that a witness' name is on a list fumished
under subsections (B)(1)(b) and (f), and that such
witness is not called shall not be commented upon at
the trial.

(C) Disclosure of evidence by the defendant.

(1) Information subject to disclosure.

(a) Documents and tangible objects.

If on request or motion the defendant obtains
discovery under subsection (B)(1)(c), the court shall,
upon motion of the prosecuting attorney order the
defendant to permit the prosecuting attorney to
inspect and copy or photograph books, papers,
documents, photographs, tangible objects, or copies
or portions thereof, available to or within the
possession, custody or control of the defendant and
which the defendant intends to introduce in evidence
at the trial.

(b) Reports of examinations and tests

If on request or motion the defendant obtains
discovery under subsection (B)(1)(d), the court shall,
upon motion of the prosecuting attomey, order the
defendant to permit the prosecuting attomey to
inspect and copy or photograph any results or reports
of physical or mental examinations and of scientific
tests or experiments made in connection with the
particular case, or copies thereof, available to or
within the possession or control of the defendant, and
which the defendant intends to introduce in evidence
at the trial, or whiclr were prepared by a witness
whom the defendant intends to call at the trial, when
such results or reports relate to his testimony.

(c) Witness names and addresses.

If on request or motion the defendant obtains
discovery under subsection (B)(1)(e), the court shall,
upon motion of the prosecuting attoniey, order the
defendant to fiirnish the prosecuting attorney a list of
the names and addresses of the witnesscs he intends
to call at the trial. Where a motion for discovery of
the names and addresses of witnesses has been made
by the prosecuting attomey, the defendant may move
the court to perpetuate the testimony of such
witnesses in a hearing before the court in which
hearing the prosecuting attomey shall have the right
of cross-examination. A record of the witness'
testimony shall be made and shall be adniissible at
trial as part of the defendant's case in chief in the
event the witness has become unavailable through no
fault of the defendant.

(d) In camera inspection of witness' statement.

Upon completion of the direct examinatiott, at trial,
of a witness other than the defendant, the court on
motion of the prosecuting attomey shall condttct an
in camera inspection of the witness' written or
recorded statement obtained by the defense attorney
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or his agents with the defense attomey and
prosecuting attorney present and participating, to
determine the existence of inconsistencies, if any,
between the testimony of such witness and the prior
statentent.

If the court determines that inconsistencies exist
the statement shall be given to the prosecuting
attorney for use in cross-examination of the witness
as to the inconsistencies.

If the court deternunes that inconsistencies do not
exist the statement shall not be given to the
prosecuting attorney, and he shall not be permitted to
cross-examine orconunentthereon.

Whenever the prosecuting attorney is not given
the entire statenient it shall be preserved in the
records of the court to be made available to the
appellate court in the event of an appeal.

(2) Information not subject to disclosure.

Except as provided in subsections (C)(1)(b) and (d),
this rule does not authorize the discovery or
inspection of reports, memoranda, or other internal
documents madc by the defense attomey or his
agents in connection with the investigation or defense
of the case, or of statements made by witnesses or
prospective witnesses to the defense attorney or his
agents.

(3) Witness list; no comment.

The fact that a witness' name is on a list funrished
under subsection (C)(1)(c), and that the witness is not
called shall not be commented upon at the trial.

(D) Continuing duty to disclose.

If, subsequent to compliance with a request or order
pursuant to this rule, and prior to or during trial, a
party discovers additional matter which would have
been subject to discovery or inspection under the
original request or order, he shall promptly niake
such matter available for discovery or inspection, or
notify the other party or his attomey or the court of
the existence of the additional matter, in order to
allow the cottrt to modify its previous order, or to
allow the other party to make an appropriate request
for additional discovery or inspection.

(E) Regulation of discovery.

(1) Protective orders.

Upon a sufficient showing the court may at any time
order that the discovery or inspection be denied,
restricted or deferred, or niake such other order as is
appropriate. Upon motion by a party the court may
permit a party to make such showing, or part of such
sliowing, in the forni of a written statement to be
inspected by the judge alone. If the court enters an
order granting relief following such a showing, the
entire text of the party's statement shall be sealed and
preserved in the records of the court to be made
available to the appellate court in the event of an
appeal.

(2) Time, place and manner of discovery and
inspection.

An order of the court granting relief under this ntle
shall specify the time, place and manner of making
the discovery and inspection permitted, and may
prescribe suclt terms and conditions as are just.

(3) Failure to comply.

If at any time during the course of the proceedings it
is brought to the attention of the cotut that a party has
failed to contply with this rule or with an order issued
pursuant to this rule, the court may order such party
to permit the discovery or inspection, grant a
continuance, or prohibit the party from introducing in
evidence the material not disclosed, or it niay make
such other order as it deenis just under the
circumstances.

(F) Time of niotions.

A defendant shall make his motion for discovery
within twenty-one days after arraignment or seven
days before the date of trial, whichever is earlier, or
at such reasonable time later as the court may permit.
The prosecuting attomey shall make his motion for
discovery within seven days after defendant obtains
discovery or three days before trial, whichever is
earlier. The motion shall include all relief sought
under this rule. A subsequent motion may be made
only upon showing of cause why such motion would
be in the interest of justice.
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Ohio S. Ct. Prac. RLILE II

Rules Of Practice Of The Supreme Court Of Ohio

RULE II. INSTITUTION OF APPEALS; NOTICE
OF APPEALS

Section 1. Types of Appeals.

(A) Appeals from Courts of Appeals.

(1) Appeals of right.

An appeal of a case in wltich the death penalty has
been affirmed for an offense conunitted prior to
January 1, 1995, an appeal from the decision of a
court of appeals under App.R. 26(B) in a capital case,
or a case that originated in the court of appeals
invokes the appellate jurisdiction of the Supreme
Court and shall be designated an appeal of right. The
Supreme Court will render judgment after the parties
are given an opportunity to brief the case on the
merits in accordance with S.Ct.Prac.R. VI.

(2) Claimed appeals of riglrt.

(B) Appeals fronr Adtninistrative Agencies: Board of
Tax Appeals; Public Utilities Commission; Power
Siting Board.

An appeal that involves review of the action of the
Board of Tax Appeals, the Public Utilities
Commission, or the Power Siting Board invokes the
appellate jurisdiction of the Supreme Court. The
Supreme Court will render judgment afler the parties
are given an opportunity to brief the case on the
merits in accordance with S.Ct.Prac.R. VI.

(C) Appeals from Courts of Common Pleas.

(1) An appeal of a case in which the death penalty
has been imposed for an offense committed on or
after January 1, 1995, invokes the appellate
jurisdiction of the Supreme Court and shall be
designated an appeal of right. The Supreme Court
will render judgment after the parties are given an
opporhmity to brief the case on the merits in
accordance with S.Ct.Prac.R. VI and XIX.

An appeal that claims a substantial constitutional
question, including an appeal from the decision of a
court of appeals uuder App.R. 26(B) in a noncapital
case, may invoke the appellate jurisdiction of the
Supreme Court and shall be designated a clainred
appeal of right. In accordance with S.Ct.Prac.R. III,
the Supreme Court will detem ine whether to accept
the appeal.

(3) Discretionary appeals.

An appeal that involves a felony or a question of
public or great general interest invokes the
discretionary jurisdiction of the Supreme Court and
shall be designated a discretionary appeal. In
accordance with S.Ct.Prac.R. III, the Supreme Court
will determine whether to accept the appeal.

(4) Certified conflict cases.

A case in which the court of appeals has issued an
order certifying a conflict under Article IV, Section
3(B)(4) of the Ohio Constitution invokes the
appellate jurisdiction of the Supreme Court. In
accordance with S.Ct.Prac.R. IV, the Supreme Court
will act upon the court of appeals order.

(2) An appeal of a case contesting an election under
section 3515.15 of the Revised Code shall be
designated att appeal of right. The Supreme Court
will render judgment after the parties are given an
opportunity to brief the case on the merits in
accordance with S.Ct.Prac.R. VI.

Section 2. Institution of Appeal from Court of
Appeals.

(A) Perfection of Appeal.

(1) (a) To perfect an appeal from a coutt of appeals
to the Supreme Court, other than in a certified
conflict case (which is addressed in S.Ct.Prac.R. IV),
the appellant shall file a notice of appeal in the
Supreme Court within 45 days from the entry of the
judgment being appealed. The date the court of
appeals filed its judgment entry forjoumalization
with its clerk, in accordance with App.R. 22(E), shall
be considered the date of entry of the judgment being
appealed. If the appeal is a claimed appeal of right or
a discretionary appeal, the appellant shall also file a
memorandum in support ofjurisdiction, in
accordance with S.Ct.Prac.R. III, at the time the
notice of appeal is filed.
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(b) Except as provided in divisions (A)(2), (3),
and (4) of this section, the time period designated in
this rule for filing a notice of appeal and
memorandum in support of jurisdiction is mandatory,
and the appellant's failure to file within this time
period shall divest the Supreme Court ofjurisdiction
to hear the appeal. The Clerk of the Supreme Court
shall refiise to file a notice of appeal or a
memorandum in support of jurisdiction that is
tendered for filing after this time period has passed.

(2) (a) If a party timely files a notice of appeal in
the Supreme Court, any other party may file a notice
of appeal or cross-appeal in the Supreme Court
within the later of the time prescribed by division
(A)(1) of this section or 10 days after the first notice
of appeal was filed.

(b) A notice of appeal shall be designated and
treated as a notice of cross-appeal if it is filed both:

(i) after the original notice of appeal was filed in

the case;

(ii) by a party against whom the original notice
of appeal was filed.

(c) If a notice of cross-appeal is filed, a combined
memorandum both in response to appellant/cross-
appellee's memorandum and in support of jurisdictiou
for the cross-appeal shall be filed by the deadline
imposed in S.Ct.Prac.R. III, Section 4.

(3) (a) In a claimed appeal of right or a
discretionary appeal, if the appellant intends to seek
from the Supreme Court an imn ediate stay of the
court of appeals judgment that is being appealed, the
appellant may Sle a notice of appeal in the Supreme
Court without an accompanying memorandum in
support of jurisdiction, provided both of the
following conditions are satisfied:

(i) A motion for stay of the court of appeals
judgment shall accompany the notice of appeal.

(ii) A copy of the court of appeals opinion and
judgment entry being appealed shall be attached to
the niotion for stay.

(b) A memorandum in support ofjurisdiction shall
be filed no later than 45 days from the entry of the
court of appeals judgment being appealed. The
Supreme Court will dismiss the appeal if the
memorandum in support ofjurisdiction is not timely
filed pursuant to this provision.

(4) (a) In a felony case, when the time has expired
for filing a notice of appeal in the Supreme Court, the
appellant may seek to file a delayed appeal by filing a
motion for delayed appeal and a notice of appeal. The
motion shall state the date of enhy of the judgment
being appealed and adequate reasons for the delay.
Facts suppotting the motion shall be set forth in an
affidavit. A copy of the court of appeals opinion and
the judgment entry being appealed shall be attached
to the motion.

(b) A memorandum in support of jurisdiction shall
not be filed at the time a motion for delayed appeal is
filed. If the Snpreme Court grants a motion for
delayed appeal, the appellant shall file a
memorandum in support of jurisdiction within 30
days after the niotion for delayed appeal is granted. If
a memorandum in support of jurisdiction is not
timely filed after a motion for delayed appeal has
been granted, the Supreme Court will dismiss the
appeal.

(c) The provision for delayed appeal applies to
appeals on the merits and does not apply to appeals
involving postconviction relief, including appeals
brougltt pursuant to State v. Murnahan (1992), 63
Ohio St.3d 60, 584 N.E.2d 1204, and App.R. 26(B).
The Clerk shall refuse to file motions for delayed
appeal involving postconviction relief.

(B) Contents of Notice of Appeal.

(1) The notice of appeal shall state all of the
following:

(a) The name of the court of appeals whose
judgment is being appealed;

(b) The case name and number assigned to the
case by the court of appeals;

(c) The date of the entry of the judgment being
appealed;

(d) That one or more of the following are
applicable:

(i) The case involves affirmance of the death
penalty;

(ii) The case originated in the court of appeals;

(iii) The case raises a substantial constitutional
question;
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(iv) The case involves a felony;

(v) The case is one of public or great general
interest;

(vi) The case involves termination of parental
rights or adoption of a minor child, or both;

(vii) The case is an appeal of a court of appeals
detemiination under App.R. 26(B).

[See Appendix A following these rules for a
sample notice of appeal from a court of appeals.]

(2) In an appeal of right under Rule II, Section
1(A)(1), appellant shall attach to the notice of appeal
a date-stamped copy of the court of appeals judgment
entry that is being appealed. For purposes of this tule,
a date-staniped copy of tlre court of appeals judgment
entry shall mean a copy bearing the file stamp of the
clerk of the couit of appeals and reflecting the date
the court of appeals filed its judgment entry for
joumalization with its clerk under App.R. 22(E). If
the opinion of the court of appeals serves as its
judgment entry and is in excess of 10 pages, a date-
stamped copy of the cover page of the opinion may
be filed in lieu of the complete opinion.

(3) In a discretionary appeal or claimed appeal of
right, if a party has timely moved the court of appeals
to certify a conflict under App.R. 25, the notice of
appeal shall be accompanied by a notice, in
accordance with S.Ct.Prac.R. IV, Section 4(A), that a
motion to certify a conflict is pending with the court
of appeals.

(C) Notice to the Court of Appeals.

The Clerk of the Supreme Court shall send a copy of
the notice of appeal or cross-appeal to the clerk of the
court of appeals whose judgment is being appealed.

(D) Jurisdiction of Court of Appeals after Appeal to
Supreme Court Is Perfected.

(1) After an appeal is perfected from a court of
appeals to the Supreme Court, the court of appeals is
divested ofjurisdiction, except to take action in aid of
the appeal, to rule on an application timely filed with
the court of appeals pursuant to App.R. 26, or to rule
on a motion to certify a conflict under Article IV,
Section 3(B)(4) of the Ohio Constitution.

(2) In all appeals from a court of appeals, the court
of appeals retains jurisdiction to appoint counsel to
represent indigent parties before the Supreme Court

where a judgment of the court of appeals is being
defended by a defendant or upon order of the
Supreme Court that counsel be appointed in a
particular case.

Section 3. Institution of Appeal fi'otn Adininistrative
Agency.

(A) Appeal from the Board of Tax Appeals.

(1) A notice of appeal from the Board of Tax
Appeals shall be filed with the Supreme Court and
the Board within 30 days from the date of the entry of
the decision of the Board, include a copy of the
decision being appealed, set forth the claimed errors,
comply with the service requirements of Rule XIV,
Section 2(B)(2), and otherwise be in conformance
with section 5717.04 of the Revised Code.

(2) If a party timely files a notice of appeal in the
Supreme Court, any other party may file a notice of
appeal pursuant to section 5717.04 of the Revised
Code..

(B) Appeal from the Public Utilities Commission.

(1) A notice of appeal from the Public Utilities
Conunissiott shall be filed with the Supreme Court
and with the Commission within the time specified in
and in conformance with sections 4903.11 and
4903.13 of the Revised Code and sections 4901-1-
02(A) and 4901-1-36 of the Ohio Administrative
Code.

(2) If a party files a notice of appeal in the Supreme
Court, any other party may file a notice of cross-
appeal pursuant to section 4903.13 of the Revised
Code. The notice of cross-appeal shall be filed within
the later of the time prescribed by section 4903.11 of
the Revised Code or 10 days after the first notice of
appeal was filed.

(C) Appeal from the Power Siting Board.

A notice of appeal or cross-appeal from the Power
Siting Board shall be filed with the Supreme Court
and the Board in accordance with division (B) of this
section and pursuant to section 4906.12 of the
Revised Code.

Section 4. Filing of Joint Notice of Appeal.

Where there are multiple parties appealing from the
same decision of a court of appeals or an
administrative agency, appellants may join in the
filing of a single notice of appeal.
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Section 5. Name of Case on Appeal.

Except in appeals from the Public Utilities
Conunission or the Power Siting Board, an appeal
shall be docketed underthe case nanie assigned to the
action in the court or agency whose decision is being
appealed.
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