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STATEMENT OF THE INTERESTV(_)F AMICUS CURIAE

The Ohio School Boards Association (hereinafter feferred to as “OSBA”™) respectfully
comes before this Court as an Amicus Curiae. |

OSBA is private, not-for—ijroﬁt, state wide organization comprised of public school
district boards of education in which 99.9% of Ohio public schools are members. OSBA"S

_purpose is to encourage and advance public education through local citizen responsibility.

The plain meaning of the applicable statute, relevant legislative history, aﬁd rulings of
this Court clearly establish that a school district board of education is immune from liability for
acts of negligence reéulting in harm that occurs off school grounds. A contrary finding could
subject districts to a significant threat of litigaﬁon and liability that is unwarranted by the law.
Additionally, a school district does not act in a wanton or reckless manner when it grants an
individual access to students absent knowledge that the individual poses a risk of hérm to
students. Furth;ar, Ohto school diétricts are not required by law to‘conduct criminal background
checks on school volunteers or facility users, and-do not act in a wanton or reckless mannet by
electing not to run the background checks. Ohio districts would face an overwhelming burden if
this Court finds that dlstncts bave a responsibility to conduct criminal background checks on all
'1nd1v1duals who either volunteer in a school district or who use school facilities. For these
reasons, and the reasons- set forth herein, the Ohio School Boards Association respectfully urges
this Court to uphold the decisions of the Trial and Appeals Courts.

STATEMENT OF THE CASE AND FACTS

Amicus Curiae hereby adopts the Statement of Case and Facts set forth in the Brief of

Appellee.



ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1:Under former R.C. § 2744.02(B)(4), a political subdivision
may only be liable for injuries, death, or loss to persons caused by negligence when

~ the injury, death, or loss occurs on the grounds of a building used in connection with
a government function. ‘ '

Ohio law gives broad immunity to political subdivisions, subject only to specific
statutory exceptions. R.C. § 2744.02. At issue here is the exception under the former R.C. §
© 2744.02(B)(4) which states: -

Except as otherwise provided in section 3746.24 of the Revised

Code, political subdivisions are liable for injury, death, or loss to

persons or property that is caused by the negligence of their

employees and that occurs within or on the grounds of buildings

that are used in connection with the performance of a

governmental function, including, but not limited to, office

buildings and courthouses, but not including jails, places of

juvenile detention, workhouses, or any other detention facility, as

defined in section 2921.01 of the Revised Code.
As Plaintiff has observed, R.C. § 2744.02 as a whole has been the subject of much litigation and
statutory revision in an effort to claﬁfy this sometimes ambiguous law. Plaintiff’s Brief, pg. 14.
This confusion notwithstanding, the paramount rule of statutory interpretation is that “where the
language of a statute is clear and unambiguous, it is the duty of the court to enforce the statute as |
written, making neither additions to the statute nor subtractions therefrom.” Hubbard v. Canton
City School Bd, of Edn. (2002), 97 Ohio St.3d 451, 454, 2002-Ohio-6718.

At the crux of the present matter is the question of whether the immunity exception under
the former R.C. § 2744.02(B)(4) requires that the actual injury, death, or loss resulﬁng from the
negligence of a political subdivision’s employee occur on the grounds of buildings that are used

in connection with the performance of a governmental function. In other words, can the

Plaintiffs get around the immunity law and hold Massillon liable when the assaults by the Chess



Federation coach did not occur on school grounds, but instead occurred in' the personal
automobille of the Chess Federation coach, at the residénce of the Chess Federation Coach, and at
agas station inconnected and'unrelated to the school?

Despite Plaintiff's assertions to the contrary, a plain reading of the former R.C. §
2744.02(B)(4) reveals little ambiguity on the issue of where the injury must occur. The key
phrase of this exception is “and that.” RC § 2744.02(B)(4)7(fonner Ver_sion). This phrasé, one
that distinguishes this exception from the others in the former R.C. § 2744.02, indicates that
 there are two distinct requirements for the exception .tb apply. The first requirement is that the
injury be “caused by the negligence of [the political subdivision’s] employee[].” Id. The second
requirement is -that the injury “eccur within or on” the property of the political subdivision.
When taken on the whole, or by its constituent parts, the exception in the former R.C. §
2744.02(B)(4) plainly has two distinct requirements — one regarding the cause of the injury and
the other regarding the situs of the injury. |

| Without the conjunction “and” separating the two distinct requirements of formér R.C.‘ §
2744.02(B)(4) the statute would have a very different meaning, the meaning championeci by
f'laintiff. By taking out “and” the statute would read “political subdivisions are liable for injury .
e that is causeci by the negligence of their employees and that occurs within or on the grounds of
buildings that are usedrin_' connection with . . . a government function.” R.C. § 2744.02(B)(4)
(former version, Sfrike-through added). Without “and” seﬁarating the cause of injury and situs of
injury requirements an argument could be made that there would be only-one- requirement for the
exception to apply: that a government employee acted negligently on government property to

cause the injury. Because the General Assembly included the conjunction “and” the plain



meaning of the former R.C. § 2744.02(B)(4) is fhat.the injury mﬁst be caused by a government
employee “and” the injury-must occur on government property.

This Court recognized_ the distinct situs requirement of the former R.C. § 2744.02(B)4)
in Sherwin-Williams Company v. Dayton Freight Lines, Inc. (2006), 112 Ohio St.3d 52, 2006-
Ohio-6498. In Sherwin-Williams the plaiﬁtiffs \.Nere people injured in a car accident on an
interstaté highway. The-plaintiffs alleged that the poor visibility that caused the wreck was the

result of a scrap fire set by village employees. They sued the village citing R.C. §

2744.02(B)(3), the immunity exception for nuisances. The village claimed the exception was .

inapplicable because the injury did not occur on village property. ‘This Court was asked if there
was a situs of injury requirement in R.C. § 2744.02(]5)(3), and it held that there ﬁas not, Id. at
55. Thus, the village could be held liable for the car accidents..

' ., By way of explanation the Court distinguished the exceptioﬁ in (B)(3) from that in
(B)(4): “Former R.C. 2744.02(B)(4) démonstrates that the G_enéral Assembly is perfectly capable
of limiting the reach of a political subdivision’s liability to injuries or losses that occur on
property within the political subdivision,” ,Id' at 55. The (B)(3) exception by its plain language '
only required that the nuisance causing the injury occur on government property: “[Plolitical
subdivisions are liable for injury, death, or loss fo persoﬁs or property caused by their failure to
keep . . . public grounds within the political subdivisions . . . free from nuisance.” Id. at 54-55
tquoting R.C. § 2744.02(B)(3)). In .contrast, according to this Court, fhe language of the
exception 1n the former (B)(4) “Hmit[s] the reach of a political subdivision’.'s liability to injuries
or lﬁsses that occur on property within the political subdivision.” Id. at 55.

- Plaintiff argues that it is “bizarre” and “arbitrary” to understand this Court’s Sherwin-

Williams. decision to mean that the exception in the former (B)(4) only applies to injuries that



occur on goVemment property. Plaintiff’s Brief, pg. 15. Plaintiff suggests that despite the clear
language of this Court’s decision perhaps it was not referring to the situs of the injury but rather
to the situs‘of tl-lercause of the injury. : Id. Respectfully, if anything is bizarre, it is Plaintiff’s
suggested interpretation of the distinction between (B)(?)) and the _former- (B)(4) made in
Sﬁemin—Williams. - Surely this Court was not citing the language of thg former R.C. §
2744.02(B)(4)' to show an example of an exception fo immunity in situations where the situs of
the cause of the inj.ury is on government property; the language of (B)(3) clearly' does this and it.
was the language directly at issue in Shemin-.Williams. Rather, this Court cited to the former
(Bj(4) to show how it was different from (B)(3): (B)(4) is an exception to immunity that only
applies to situations where the situs of the injury itself is on government property.

Plaintiff also posits several arguments to Vthe'effect tha’rt‘ to read Sherwin-Williams as
clarifying that the former RC § 2744.02(B)(4) only applies when the situs of the injury is on
government property is to reject substantial legislative history and case law that indicates
otherwise. As for the legislative }.Jj‘story preceding and subsequent to Sherwin-Williams, it is
clear that thé General Assembly did not intend for the R.C. § 2744.02(3)(4) excepﬁon to apply at
all to facts such as those at issue in the present matter. In 1996 the General Assembly clarified
(B)(4) by addmg that for the exceptmn to apply the harm must be “due to physical defects within
or on the grounds of’ government property. 1996 Ohio Laws File 244 (H. B 350). The act that
made this amendment was declared unconstitutional in 1999, and the physical defects language
was removed. Ohio Academy of Trial Lawyers v. Sheward (1999), 86 Ohio St.3d 451, 1999-
Ohio-123. Thé General Assembly subsequently reinserted the physical defects requirement in
2001 in S.B. 108, and again 1n 2002 in SB 106. 2001 Ohio Laws File 26 (8.B. 108); 2002 Ohio |

Laws File 239 (S.B. 106). The physical defects requirement remains to this day. R.C. §



2744.02(B)(4) (current version). Far from indicating, as Plaintiff asserts, that this Court was
mistaken in finding a situs of injury requirement in the former R.C. § 2744.02(B)(4), the
~ legislative history of the statute clearly indicates that the General Assembly aiways intended for
the exception to only apply when the injury was suffered on government property.

Along these lines, the current lénguage of R.C. §2744.02(B)(4) is instructive insofar as it
- clarifies the significance of parallel language in the prior version which is at issue in the present
matter: The current (B)(4) states that:

+ [Plolitical subdivisions are liable fﬁr injury, death, or loss to person or property

that is caused by the negligence of their employees and that occurs within or on

the grounds of, and is due fo physical defects within or on the grounds of,

buildings that are used in connection with the performance of a governmental

functjon ... [.] R.C.§2744.02(B)(#) (current versiqn, emphasis added).
Only the italicized language is different from that in the former (B)(4). Thé key phrase “and
that,” discussed above, has been retained to divide the cause of injury requirement from the situs
reqmrement The question, then, is to what does the situs requirement refer?

The new language in R.C. § 2744, 02(B)(4) makes it abundantly clear that the situs
requirenient refers to the injury itself, not the negligenc_e that causes the injury. The new
language serves to clarify the pridr language that surrounds it. It answers the qucstion. bf what
must oceur within or on the grounds of government property. The injury must occur within or on
the grounds, because only the‘inj‘ury could be “due fo physical defects within or on the grounds
of government property.” The part of (B)(4) after “aﬁd that” cannot refer to the cause of the
injury because it makes no sense to say that an émployee’s negligence is “due to physical défects
within or on the grounds of government property.”

If the legiélamre wished for the immunity exception to apply regardless of the sifus of an

injury, surely it would have changed the law to indicate this during its “numerous modifications



and clarifications over the years.” Plaintiff’s Brief, pg. 15. Inétead, recent -revis_ions make it
even clearer that for the (B)(4) exception to apply the injﬁry must occur on government property..
Thus, legislative history indicates that the sifus requirement refers to the injury itself, not the
cause of ﬁe injury.

Plaintiff also w;ongly argues that substantial cdse law indicates that the situs requirement
of the fo_rmer R.C. -§ 2744.02(B)(4) refers to the negligence that caused the injury. Plaintiff cites |
Hubbard v. Canton City School Boérd of Education (2002), 97 Ohio St.3d 451, 2002-Ohio-6718,
as standing for the proposition that the only requirement to imposé liability under the former
B4 exception is that the government employee’s negiigence must occur on government
property. 'Plaintiff’s Brief; pg. 17. In Hubbard the plaintiffs were students who had been
sexually assaulted by a school employee on school grounds. Huéybard, 97 Ohio St.3d at 451-
452. The plaintiffs argued that the district was liable for negligent retention and supervision. d.
at 452. The Court remanded the case, concluding that plaintiffs had met the requirements of the
| former R.C. § 2744.02(B)(4). Id. at 455.

The Hubbard court ﬁever suggested that the location of the injuries was irrelevant‘to the
ép‘plication'of the former R.C. § 2744.02(13)(4). This Court was very clear in delimiting the issue
in Hubbard: “The issue presented for review is whether [R.C. § 2744.02(B)(4)] should be limited
to negligence in connection with physical defects within or on the grounds of governmental
buildings.” Id. at 452. To emphasize this point, the syllabus ﬁaragraph concludes by stating that
the former (B)(4) “is not confined to injury resulting from physiéal defects or negligent use of
grounds or buildings.” The fact that the injuries occurred on government property was
important, but it was not in dispute. After noting that the injuries occurred on school property m

the second paragraph of its opinion the Court went on to analyze the real issue, whether the cause



of the injury héd to be related to physical defects for the former (B)(4) exception to apply. Id. at
451-452, The Court concluded that the: former R.C. § 2744.02(B)(4) did not re;qﬁire that an -
injury be related to -physical defects. Asa r-ésult, both prbngs of tﬁe former (B)(4) were met: the
injury was caused by the negligence of a school employee and the injury occurred on school
grounds. _ _

Plaintift also-cites Eeck v. Adam Wholesalers of Toledo, Inc. (—Sept. 28, 2001), 2001 WL
1 155820, in support of its contentiop that the situs of the injury is irrelevant. In Beck the plaintiff
was the parent of a child who wandered off the school playground onto a U.S. highway. Id. at *
1. The child was literally inches off of school property when he was struck by traffic and killed.
Id. At trial the school district successfully argued that the former R.C. § 2744.02(B)(4) required
the injursr to occur on school proﬁeﬁy. Id at*5. The appe_llate court observed that “[u]nder the
specific facts of this case, particularly focusing on the continuous chain of events” that led to the
accident the court would not apply a “narrow interpretation” of the former (B)(4) to “this
particular case” because the child was only off property by “a matter of inches.” Id. (emphasis

| added).

With due respect to the Sixth District Court 6f-Appeals, its holding in Beck is a textbook
illus_tration of thg old adage that “bad facts make bad _law.” Nobody can deny the horrifying
nature of the .chjld’s death. However, in reversing summary judgment against the child’s parent

“the court apparently felt that it was stretching the bounds of the law, as illustrated by its emphasis
on the “speciﬁc;’ and “particular™ facts of this case. Id. The court also apparently recognized
that the situs of the injury is important for the former R.C. § 2744.02(B)(4) analysis, or else it
would not have been so careﬁli to point out that the child was off of school property by only “a

matter of inches.” Id.



Despite its hesitance to apply the former (B)(4) Vexception in this situation (and the trial
cou;_‘t’s refusal to do so), the appellate court found liability to avoid the appearance of doing
nothing in fhe face of such a terrible tragedy. Unfortunately, in so doing the couﬁ ignored the
plain language of the statute regarding the situs of the injury, and the ruling stands out as being
in conflict with this Court’s ju%isprudence. While this slight reformulation of the former (B)4)
is problematic, if Beck were to be applied in the present situation where the harm was not inches
off of school property, but raﬁer many miles away in areas over which the school had absolutely
no control, it would constitute a major judicial revision of existing law.

" In fairness to the Sixth District, its decision in Beck was renderea during a tumultuous
time for R.C. § 2744.02. One legislative revision of the law had already been rejected as
uﬁconstitutional by this Court. OGhio Academy of Trial Lawyers v. Sheward (1999), 86 Ohio
8t.3d 451, 1999-Ohio-123. This Court had also accepted the Hubbard case interpreting (B)(4),
but subsequently dismissed it as improvidently allowed (the case was later accepted again and
decided). Hubbard v. Canton City School Bd. of Edn. (2000), 88 Ohio St.3d 14, 2000-Ohio-260.
It was not until after the Sixth Circuit’s Beck decision that this Court provided much needed
clarity on (B)(4) in Hubbard in 2002 and Sherwin-Williams in 2006. The Beck court rendered its
decision without the_ benefit of guidance from these important subsequent decisions by this
Court. Because the Beck decision was rendered before Ohio Suﬁreme Court decisions aﬁd
subsequent legislative revisions clarified the meaning of R.C. § 2744.02(B)(4), it is of no value
in analyzing the present matter. |

In summary, the plain meaning, the case law, and the legislative history support a reading
of the former R.C. ‘§ 2744.02(B)(4) that includes two requirements: 1) a negligent act by a

government employee and 2) an injury on government grounds. In this case at least the second




of these requirements is not met. Because the injury to the children occurred away from school

grounds Massillon is protected by Ohio’s broad immunity law and no exception applies_.

Proposition of Law No. 2: Pursuant to R.C. 2744.03(A)(S), a political
subdivision is immune from liability if the injury complained of resulted
from an employee’s exercise of judgment and discretion unless the judgment
or discretion was exercised with malicious purpose, in bad faith, or in a
wanton or reckless manner. Appellee did not have a duty to conduct criminal
background checks on volunteers or school facility users, and therefore did
not act in a wanton or reckless manner by not obtaining a background check
on Smith. '

'Even'if the Court determines that an exception to-grant of immunity applied to theéc
facts, this Court must conclude that Appellee did not act in a wanton and reckless manner by
failing to conduct a criminal background check on Smith, and must therefore uphold the Trial
Court and .Court of Appeals’ decisions that ruled Appellee mét the standard in R.C.
| 2744.03(A)(5) to bar liability. | |
| Former-R.C. 2744.03(A)(5) states:

(A) In a civil action brought against a political subdivisidn or an employee of a
‘political subdivision to recover damages for injury, death, or loss to persons or
property allegedly caused by an act or omission in connection with a

governmental or proprietary function, the following defenses or immunities may
be asserted to establish nonliability:

(5) A political subdivision is immune from liability if the injury, death, or
loss to persons or property resulted from the exercise of judgment or
discretion in determining whether to acquire, or how to use, equipment,
supplies, materials, personnel, facilities, and other resources, unless the
judgment or discretion was exercised with malicious purpose, in bad faith,
or in a wanton or reckless manner.

In Tighe v. Diamond (1948), 149 Ohio St. 520, the Court defined wanton misconduct as
behavior that “comprehends an entire absence of all care for the safety of others and an

indifference to consequences.” The Court further stated that wanton misconduct involved a

10



failure to exercise any caré toward individuals;to whom a duty of care is owed when the chance
for injury is great and the actor is aware of such danger. /d. Finally,_the Tighe Court ruled that it
18 not necessary that an -inju'ry be intended or that there be any ill will on the part of the actor or
“toward the person injured as a result of such conduct. Id, see also Robertson v. Dept. of Public
Safety (Ohio Ct. Cl. 2005) 2005 WL 2364817,-2005-Ohio-5069.

Appellants readilybopcede that Appellee did not act with malicious purpose or in bad
.faith to permit Smith access to school facilities and students. Plaintiff’s Brief, pg. 29. Hdwever,
Appellapts do claim that Appellee acted in a wanton or reckless maﬁner, in large part by failing
to conduct a crirninal background check on Smith. Plaintiff’s Briéf, pg. 29. Appellant’s claim
fails for three reasons. First, Appellee had no knowledge of the risk that Smith might harm
students, and therefore did not fulfill a critical requi_rement in the definition of wanton or reckless
behavior. Second, VOhio law clearly establishes a board of education such as Appellee ha,s no -
duty to conduct a criminal background check on a-échool facility user that enters schobl property

after hours to use the school fazcilities. Third, Ohio law places -no mandatory duty on school

| districts to obtain a criminal background check of a school volunteer, especially absent any
knowledge of concrete facts that would indicate the individual in any way poses a threat to
students.

In this case, Appellees had no pri_or knowledge that Smith presénted a danger to students,
and therefore did not act in a wanton or reckless ma-nner. The Tighc Court explicitly stated
wanton misconduct requires awareness of danger iﬁ addition to a failure to exercise any care
towards individuals to whom a dutSz is owed. Tighe v. Diamond (1948), 149 Ohio St. 520.
Appellee had no reason to suspect Smith might harm students at the time Appellee permitted

Smith to coach the chess club. Without this key knowledge of danger, Appellee could not

11




possibly have acted wantonly or recklessly in its decision to permit Smith to have access to
students, and to not conduct a criminal background check prior to access. A contrary decision
would completely disregard the necessary and vital element of knowledge in the definition of
wﬁnton behavior.

Furthef, it is patently clear ;thét' Smith was not a volunteer at the district, but was instead
'merely a facility user. The chess organization that appointed Smith as a coach had requested use
of facilities after school hours to provide chess instruqtion. Students voluntarily remained after
school o participate. Additionally, the organization, not the school district, provided all |
neceésary suppliés, guidance and supi)ort for the activities. This Court must easily reach the
conclusion that Smith was a facility user and not ‘a volunteer.

Appellants postulate that Appellee had a general duty to oversee all aqtiviﬁes of a facility
user conducted on school property even if the activities occurred after school hours and were
untelated to instruction. Aﬁpellants also argue that Appellee acted in a wanton or reckless
manner in failing to conduct a backéound check on Smith. Plaintiff’s Brief, pg. 30. In essence,
Appellants would like to expand a district’s duty to include the requirement that a school district
run a background check on all facility users that utilize the avajlability of district property. An

: overview of the law regarding school facility use illustrates that such a finding would place an
incredible strain on school districts and the community, and would subject districts to a
significant threat of liaﬁility.

A board of education is req_uiréd by law to permit responsible organizations and members
of the community to use school facilities -for entertainment and education purposes by
community members. R.C. §3313.76. A school district board of education has the discretion to

determine whether a group is responsible, as stated in State ex. rel Greisinger v. Grand Rapz’ds

12



Bd. of Ed. (Ohio App. 6th Dist. 1949) 88 Ohio App. 364, 372-373, but must generally ascertain
only if the- group' is financially _accouﬂtable and capahle of rational thought. Further, RC
§3313.77 djctatesrthat a boa_urd of education “upon request and payment of ﬁ reasonable fee,_ shall
- permit the use of any schoolhouse and rooms and the grounds and other property under its
~ control for any branch of education, learning, or the arts. . . 7 Additionally, Ohio law requires a_
board of education .to permit facility use for political meetings and polling places. See, R.C.
, §3313.78' and R.C. §3501.29. These provisions require a board of education to piovide access to

school facilities for an éxtensi;\fe list of uses, including but not limited to: educational instruction

of aﬁy type, religious practice, arts, civic, sociﬁl ot recreational meetings, entér_taininent, polling
- places, voter regiétration, political rheetings aﬁd campaigning, public library purposes, etc.

In summation, a board of education has a very limited ability to refuse a facility user the
opportﬁnity to use school property when school is not in session. Despite ﬂlis fact, Appellants
seek to extend the duty for school districts to conduct background checks on all facilities users.
_A finding in favor of Appellants would do just that. If this Court determines a school district is
liable in tort law for its failure to conduct a background check on a facility user that enters schpol-
proi)erty, even absent any knowledge of danger as occurred in this instance, Ohio disfricts would
face a staggering administrative and financial strain,r as well as the potential for significant
liability. Such a bro.ad finding would encompass background checks to members of the Boy or
Girl Scouts, church staff and members that hold church services after‘ schodl hours, each and
every voter that enters a school building to vote, and a virtually limitless number of other
community members that walk through the schéolhouse door. School districts would be expected

to obtain and monitor.each and every background check required by such an interpretation, and

13



would be forced to absorb the administrative costs of ’_[his monumental task. The time and
finances nécessary for such a task would be significant to say the least.r

This conclﬁsion would ultimately dissuade or even prohibit the community at large from
utilizing school fécilities. Coﬁl'rm_mity memberé would be forced to absorb a portion of the
increased financial costs of administering background checks to all participants. A further
question would arise as .to what districts must do if facility users faﬂ the criminal background
check. A strict interpretation of such ﬁnﬂing'would'require a diétrict to deny access even when
school is no longer in sessién and such individuals pose no threat to students. A school district is
in ﬁo position to refuse access of community members to participate in daily activities such as
voting and attending church services.. In this case, school district. facilities would no longer
~ function as a vital éommunity center and discussion forum. Neither the school district nor
* community would benefit from sucha preposterous conclusion. |

Lastly, if this Court determines Smith was a school volunteer and not just a facility user,
the Court must conclude Appellee did not act in a wanton or reckless manner by permitting
Smith to volunteer at the school without first conducting ﬁ criminal background check.
Appellants repeatedly cite R.C. §3319.39 in an attempt to restablish that Appellee had a duty to
run background checks on all volunteers who pr.'ovided services to the district. Plaintiff’s Brief,
pgs 1.17, 19. The legislative history of school criminal background checks verify that Appellees’
reliance on R.C. §3319.39 to prove wanton and reckless behavior is erroneous and misplaced.

The former RC §3319.39, as applicable at the time Smith served as a district volunieer,
re;quired school districts to run criminal background checks for district applicants seeking
employment that would be responsible for the care, custody or confrol of students {emphasis

added). R.C. §3319.39 stated in part:
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Except as provided in division (F)(2)(b) of section 109.57 of the
Revised Code and division (I) of this section, the appointing or
hiring officer of the board of education of a school district, the
governing board of an educational service center, or of a chartered
nonpublic school shall request the superintendent of the bureau of
criminal identification and investigation to conduct a criminal
records check with respect to any applicant who has applied to the
school district, educational service center, or school for
employment in any position as a person responsible for the care,
custody or control of a child.

The law further defined “applicant™ as:

A person who is under final consideration for approintment or
employment in a position with a board of education, governing -

" board of an educational service center, or a chartered nonpublic
school as a person responsible for the care, custody and control of
a child, except that “applicant” does not include a person already
employed by a board or chartered nonpublic school in a position of
care, custody or control of a child who is under consideration for a
different position with such board or school.

As a volunteer, Smith was not appointed or paid by Appellee, nor did Appellee formally
consider Smith for district employment, Further, Appellee repeatedly established the district had
no control over Smith’s wotk and maintained only limited supervision of his acts as a facility
user. Clearly, a volunteer in a position such as Smith’s cannot be included under the RC 3319.39
definition of applicant. Therefore, the statute cannot be cited by Appellants for the proposition
that school districts have a duty by law to conduct background checks for volunteers, and that by
failing to do so, a district acts in a wanton or reckless manner.

Further, Appellants have conveniently overlooked the fact that the legislature has passed
separate statutes to regulate the requirements of criminal background checks for school
volunteers, and that statutory law unequivocally states that the requirement to run a criminal

background check on a school volunteer is permissive and not m;indatory. R.C. § 4117.103

permits a school district to accept volunteers in any position that does not require state licensure
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or certification. Although not in place at the ﬁme Smith served as a chess coach in 1997, R.C.
§109.575 establishes a district must pfovide notice to all volunteers who will have unsupervised |
access to students on a regular basis that the volunteers may be subject to a criminal béckground
check at the school’s discretion. If the General Assembly intended for a background check to be |
a .manda'tdry duty of school districts with _réga:rds to volunteers, it could have most certainly
fnade it a requirement. It did not do so. Therefore, a school district does not act in a -ﬁanton or
reckless manner and with complete disregard for the safety of students when.it decides not to
conduct a background check on school volunteers, especially when the district has no knowledge
of facts that indicate a particular volunteer may p;:ase a threét to students.

The legislative history of §109.575 further demonstrates that the legislature intended a
school district’s duty to provide background checks for school voiunteers to rerﬁain
discretionary. "_I‘hé General Assembly passed R.C. §109.575 under Senate Bill 187. 2000 Ohio
Laws File 292 (SB 137). The bill as introduced required Vschool districts and other government
dgencies to conduct background checks on volunteers that had unsupervised access to students if
requésted to do so by a parent. 2000 Chio L‘aWs File 292 (SB 187, introduced). However, the.
version of the bill as enrolled and adopted by the legislature specifically removed this provision
and mandated instead that school districts could at théir discretion conduct background checks
on volunteers. Most importantly, a blanket duty to conduct background checks for all volunteers

"was never required in any versions of the bill.

Additionally, the bill as initially introduced by the Senate required a district to terminate
all services or remove a volunteer from a position that allows unsupervised access to students
immediately if a volunteer was found to have committed any of the listed disqualifying offenses.

2000 Ohio Laws File 292 (SB 187, enacted). However, the adopted version of the bill authorized |
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a district, again at its discretion, to retain a volunteer with unsupervised access to children in the
same position whose background check revealed any listed offenses, provided the district sent a
notice to parents. The legislature unequivocally _established' through Senate Bill 187‘ that 1t
intendgd school disfricts to be empowered to exercise a gréat'amount of discretion With regards
to schoql volunteers. As a result, the law ensured that districts remained flexible and able to
obtain a breadth of volunteer services to fulfill district objectives.

It is important to note that the legislature .has subsequently amended the statutes that
réquire mandatory background cheqks for employees who work in school districts through
Substitute House Bill 190. 2007 Ohio Laws File 30 (Sub. H.B. 190). Specifically, the bill
expanded the requirement for districts to conduct criminal background chiecks to include all
employees, regardless of whether the employees are responsible for the care, custody or cc;ntrol
of children. Howéver, the legislature once again exc_ludéd volunteers in the mandatory
* requirement, and further chose not to amend the statutes governing volunteer background checks
'in accordance with Substitute House Bill 190 changes. |

The legislature demonstrated by its refusal to extend the new requirements of Substitute
House Bill 190 to volunteers that it never intended, and still does not intend, background checks
for volunteers to be maﬁdatory. 2007 Ohio Laws File 30 (Sub H.B. 190). Therefore, thj_ls Court
must conclude that the -Board had no duty to run a background check on Smith, and did not éct in
a wanton and reckless manner by choosing in its discretion not to obtain a.background check on
Smith or any other volunteers. A determination of liability would contradict the very intent of the
legislature ag illustrated by the history of criminal background checks in school districts, and

would significantly overextend the fequirements for school districts regarding volunteers.
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Finally from a practical standpoint, if this Court detennihed Appellee had a duty to run
-background checks on volunteers to avoid negligence lié.bi'lity, the Court \&ould significantly
deter use of volunteers in .Ohio school dist’ricts-. Under this scenario, a board of education would
be unable to accept volunteer services unless it conducted a criminal background check on each
and every volunteer. A district would bé forced either to incur the cost of these checks or to place
the burden of. the cost on volunteers themselves. .

The consequences of suph a requirement are apparent. A school district would be much
less i.n_clined to accept volunteer services if it were required to incur significant additional
administrative costs, as well as the looming threat of potential negligence liability. Further,
volunteers would bé less likely to i)rovide their skills and labor if they were required to pay a fee
for the sefvices. This conclusion could detrimentally impact the value of education a district
could provide, and would ultimately interfere with the district’s ability to obtain necessary
_services in a cost effective ﬁanner. Financially constrained districts that rely on volunteers to
profiide a substantial émount of otherwise unobtainable services would be most harmed by such
a ruling. Finally, districts would lose the intrinsic value added by community involvement if
voluhteers were deterred from providing their services, This Court could not intend such a costly
and harmﬁll.consequence to Ohio school districts.

The situation presented in this case is unfortunate and disheartening. However, Appellee -
' fully complied with duties imposed by Ohio law regarding backgroﬁnd checks for facility users
and volﬁnteers, and cannot be found to have acted in a willful or wanton manner in deciding not
to conduct a background check on Smith in accordance with the law. If this Court rules that
Appellee failed its duty because it chose not to run a criminal background check on Smifh as

Appellants postulate, the Court would place a significant burden on districts and community
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members in the future. Ultimately, this burden would decrease the effectiveness of the education
system in Ohio and would cause a repercussion of unfortunate consequences to the great.
detriment of all school districts in the state.

CONCLUSION

Amicus Curiae respectfully requests that this Court find in favor of Appellee, Massillon
City School District Board of Education for the aforementioned reasons.
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DECISION AND JUDGMENT ENTRY

PIETRYKOWSKI, P.J.

*1 This is an appeal from the Sandusky County Court of Common Pleas,
which granted summary judgment in favor of appellee, Bellevue City Schools
Board of Education, against appellant, Antoinette Marie Beck, Administratrix
of the estate of Christian Anthony Beck, deceased. For the reasons that
follow, we reverse the decision of the trial court.

This matter arose as a result of the tragic death of Christian Anthony Beck,
six years old, on February 26, 1998. On that date, Christian was struck by a
semi tractor trailer, operated by an employee of Adam Wholesalers, Inc.,
durlng an outdoor recess at York Elementary School, in Bellevue, Ohio.

On appeal, appellant sets' forth the following four assignments of error:

“1. The trial court erred in finding that the nuisance exception to immunity

in R.C. 2744.02(B)(3) is not applicable.

“II, The trial court erred in interpreting R.C. 2744.02(B)(4) as requiring
- that injury, death, or loss occur on the grounds of the school.
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“II. The trial court erred in finding that defendant Bellevue City Schools
‘Board of Education is afforded immunity for an alleged ‘exercise of
discretion” pursuant to R.C. 2744.03(A)(5). :

“IV. The trial court erred in finding no genuine issue of material fact with
regard to defendant Bellevue City Schools Board of Education's recklessness,
so as to satisfy the exception to immunity in R.C. 2744.03(A}(5).

“V. The trial court erred in refusing to find R.C. Chapter 2744
unconstitutional.” _ ‘

The relevant facts of this case are as follows. On February 26, 1998,
Christian Beck was in pre-first grade at York Elementary School which is
located in Bellevue, Sandusky County, Ohio, along U.S. Route 20. Weather
permitting, Christian received two fifteen minute recess periods daily. On the
date of the accident, Christian's recess periods were from 11:30 to 11:45
a.m. and 1:00 to 1:15 p.m. At the 1:00 p.m. recess there were
approximately one hundred fifty children on the playground supervised by
Rebecca Cotterill, a first grade teacher, and Laura Thompson, a teacher's
aide in the severe behavioral disability class ("SBH"). '

In her deposition Beverly DeBlase, principal at York School, described the
playground schematics. To the west of the school, students were not to go
past the busses. The boundary to the north was the school building and
playground equipment. The students were not to go behind the building. The
eastern boundary was the main or original part of the building. Finally, the
southern boundary, which was in front of the school and adjacent to U.S.
Route 20, was even with some playground equipment. There was a yellow
line on the blacktop to indicate the boundary. Several feet beyond this line
were orange cones which were to prevent vehicular traffic from entering the
playground..

Thompson testified that during recess she was primarily responsible for
her SBH students. She testified that she was not aware of the yellow line
and that it served as part of the southern playground boundary. She did
testify. that the students generally were not to go beyond the playground
“equipment south of the building. '

*2 On the date of the accident, Thompson was supervising her children at
the merry-go-round, south of the buiiding. She left the children but as she
looked back to make certain they were following her instructions, she
spotted Christian trying to pick up a ball and running toward the cones. Once
she realized he was not stopping, she began “screaming” at him to try and
get him to stop. Thompson testified that Christian kept kicking the ball
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further toward the road each time he attempted to pick it up. She then saw
him get hit by the semi truck.

During her deposntson Cotterill testified that at the start of the 1:00 p.m.
recess on the date of the accident, she was busy making certain that the
-children who had gotten in trouble during the prior recess were sitting along
a wall where they were to stay as punishment. Cotterill next noticed
Thompson running toward her and saying that someone had been hit.
Cotterill went to Christian and immediately ascertained that he was dead.

Regarding playground rules, Cotterill testified that each teacher reviewed
them with their students, She indicated that she felt that a verbal warning
about playground safety and boundaries was sufficient to inform the younger
students. Cotterill further testified that playground balls had crossed the
vellow line on several occasions and, on each occasion, the stuclent would
inform a teacher and the teacher would retrieve it.

Appe!lant commenced the instant action on April 27, 1998, naming as
defendants appellee Believue City Schools Board of Education, which
operates York School, semi truck driver Floyd D. DeCair and his employer
Adam Wholesalers, Inc. On March 8, 1999, appellant filed her first amended
complaint. As to appellee, the complaint alleged negligence in its failure to
~erect a fence, failure to activate the school zone flashing lights during
recess, and failure to maintain an effective barrier or boundary. Appellant
further alleged that appellee failed to provide aclequate supervision of the
children during recess.

Appellee filed a motion for summary judgment arguing that it was entitled
to immunity pursuant to R.C. Chapter 2744, The trial court granted
appellee's motion for summary judgment on April 22, 1999, On appeal, this
‘court remanded the case finding that the trial court improperly relied on the
amended version of R.C. Chapter 2744 found unconstitutional in State ex
rel, Ohio Academy of Trial Lawyers v. Sheward (1999), 86 Ohio St.3d 451.
See Beck v. Adam Whaolesalers of Toledo, Inc. (June 2, 2000), Sandusky -
App. No. 5-99-018, unreported. We did, however, consider and find not
well-taken appellant’s eighth assignment of error which argued that R.C,
Chapter 2744 was unconstitutional.

On remand, on June 27, 2000, appeliee filed its motion for summary
judgment again arguing that it was immune from liability pursuant to R.C.
Chapter 2744. The trial court again granted appellee’'s motion for summary
judgment based upon R.C., Chapter 2744 immunity, and this appeal
followed.
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*3 At the outset we note that when reviewing a motion for summary
judgment, this court must apply the same standard as the trial court. Lorain
‘Natl. Bank v. Saratoga Apts. (1989), 61 Ohio App.3d 127, 129. Civ.R. 56(C)
provides that summary judgment can be granted only if (1) no genuine issue
of material fact remains to be litigated, (2) viewing the evidence in a light
most favorable to the nonmoving party, reasonable minds can reach but one
conclusion and that conclusion is adverse to the nonmoving party, and (3)
the moving party is entitled to summary judgment as a matter of law..
Horton v. Harwick Chem. Corp. (1995), 73 Chio St.3d 679, paragraph three
of the syllabus. The party moving for summary judgment has the burden of
showing that there is no genuine issue of material fact on the essential
elements of the nonmoving party's claim. Dresher v. Burt (1996}, 75 Ohio
St.3d 280, 293. If the moving party satisfies this burden, the nonmoving
party has a reciprocal burden, as outlined in Civ.R. 56(E}, to set forth
specific facts demonstrating a genuine issue exists for trial. Id.

In determining whe_ther appellee Is entitled to sovereign immunity
pursuant to R.C. Chapter 2744, we must answer four questions. We must
first determine (1) whether or not appellee is a political subdivision, (2)
whether appellee was engaged in a governmental or proprietary function,
(3) if any of the exceptions to the general grant of immunity under R.C.

 2744.02(B) apply, and (4) whether appellee is entitled to a defense or
 qualified immunity under R.C. 2744.03(A).

Appellant, in her assignments of error, argues that appellee is not immune
from liability based upon the nuisance exception, R.C. 2744.02(B)(3).
Appellant also argues that, under R.C. 2744.02(B)(4), the death or injury
need not have occurred on school property and, further, that there were
physical defects on the property. Further, appellant contends that appellee is
not entitled to the exercise of discretion defense under R.C. 2744.03(A)(5)
in that appellee was reckless. Finally, appellant claims that R.C. Chapter
2744, in toto, is unconstitutional. We shall address each assignment of error
in order.

In her first assignment of error, appellant argues that the trial court erred
when it rejected her argument that the condition of the playground at York
Elementary School created a nuisance. Specifically, appeilant contends that
appellee improperly maintained the yellow line and failed to mstall fencing
and activate the “school zone” flashing lights.

R.C. 2744.02{A)(1) creates a general grant of immunity to governmental
~entities. It provides:

v x x ¥ Except as provided in division (B) of this section, a political
subdivision is not liable in damages in a civil action for injury, death, or loss
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to person or property allegedly caused by any act or omission of the political
subdivision or an employee of the political subdivision in connection with a
governmental or proprietary function.”

*4 Tt is undisputed that a school district is a political subdivision. R.C.-
2744.01(F): Hall v. Bd. of Edn. (1972), 32 Ohio App.2d 297. Further, the
parties do not dispute that appellee was engaged in a governmental
function. Thus, pursuant to R,C. Chapter 2744, appellee is entitled to
immunity from civil liability. We must now address whether the nuisance
exception to immunity is applicabie.

R.C. 2744.02(B)(3) requires that a political subdivision “keep [its] public
roads, highways, streets, avenues, alleys, sidewalks, bridges, agueducts,
viaducts, or public grounds within the political subdivisions open, in repair,
and free from nuisance, * * *.” Such failure may result in civil liability.

In support of her argument that the nuisance exception applies under the
facts of this case, appellant cites franks v. Lopez (1994), 69 Ohio St.3d 345;
Cater v. Cleveland (1998), 83 Ohio St .3d 24; and Siebenaler v. Montpelier
{1996), 113 Ohio App.3d 120.

In Franks, the Ohio Supreme Court found that a question of fact remained
regarding whether the township created a nuisance by failing to maintain an
existing sign's ability to refiect. The court, however, rejected the argument
that defective design or construction or /ack of signage constitutes a
nuisance. Id. at 349-350. '

Cater and Siebenaler involve injuries associated with municipality-owned
swimming pools. In Cater, the Ohio Supreme Court held that the trial court
erred in directing a verdict in favor of the city, where the trier of fact should
have determined whether the glare from the reflection off the glass panels
which obstructed visibility into the pool “created an unreasonable risk of
harm[.}” Cater at 31. In Siebenaler, this court examined whether the alleged
slippery condition on a diving board ladder amounted to a failure to keep the
grounds in repair and free from nuisance under R.C. 2744.02(B)(3). We
ultimately found that appellants failed to demonstrate that the ladder was
poorly maintained or a nuisance. Siebenaler at 124,

Upon review of the above cases and the body of case law interpreting R.C.
2744.03(B)(3), we are reluctant to stretch the nuisance exception to include
the absence of a fence or flashers involved in this case. The cases we have
reviewed finding issues of fact as to nuisance address conditions existing on
the property, not the lack of a condition. Uniike Franks, we can find no legal
duty requiring appellee to erect a fence or activate the flashers. ENL Franks
stands for the proposition that once the fence or flashers had been erected
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or activated, ap;jellee would be charged with the responsibility of proper
maintenance. :

- EN1. In fact, R.C. 4511.21(B)(1)(a) provides, in part:

“Nothing in this section or in the manual and specifications for a uniform
system of traffic control devices shall be construed to require school zones to
be indicated by signs equipped with flashing or other lights, or giving other
special notice of the hours in which the school zone speed limit is in effect.”

In Cater, the court found the glare emanating from the wall of glass panels
was an obstruction to visibility. In this case, appellant argues that the faded
yellow line may not have been visible to Christian and may have been a
cause of the accident.

*5 Actual or constructive notice is a prerequisite under R.C.
2744.02(B)(3). Harp v. City of Cleveland Heights (2000}, 87 Qhio St.3d 506,
513. There is evidence that appellee had, at minimum, constructive notice of
the faded condition of the yellow line. Beverly DeBlase, principal at York
School, testified that the yellow line was the partial southern playground
boundary and, when asked if the line was faded stated “probably, yes.”
Rebecca Cotterill, one of the playground supervisors on the date of the
accident, stated that she did not know how bright or faded the line was but
that it had been there for years.

Based on the foregoing, as a matter of law we find that civil liability may
be imposed under R.C. 2744, OZ(B)(B) Accordingly, appellant's first
assignment of error is well-taken.

In appellant's second assignment of error, she argues that the trial court
erroneously interpreted R.C. 2744.02(B)(4) as requiring that the injury,
death or loss complained of must have occurred on school grounds. The
statute reads: :

“[P]olitical subdivisions are liable for injury, death, or loss to persons or-
property that is caused by the negligence of their employees and that occurs
within or on the grounds of buildings that are used in connection with the
performance of a governmental function, including, but not limited to, office
buildings and courthouses, * * * 7

In its September 27, 2000 judgment entry, the trial court engaged in a
lengthy discussion regarding the statutory construction of the above statute.
The court reviewed the grammatica! construction as weli as legislative intent
and concluded that the injury, death or loss had to occur on school property.
The court then concluded that because Christian was struck while in the
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roadway, the exception did not apply. Under the specific facts of this case,

particularly focusing on the continuous chain of events which culminated in

the accident, we reject such a narrow interpretation of the statute. We agree

with appellant that the foreseeability and proximity aspects in this particular

case cannot be ignored. Denying review under R.C, 2744.02(B)(4) based
upon a matter of inches leads to an absurd result.

We must now address whether, as a matter of law, potential liability exists
under R.C. 2744.02(B)(4). Appellee correctly asserts that this court, in
Tijerina v. Bd. of Edn. of Fremont (Sept. 30, 1998), Sandusky App. No. S-
98-010, unreported, adopted the principle that "R.C. 2744.02(B)(4) applies
only to negligence which occurs in connection with the maintenance of
school property.” In Tijerina, a junior high school student with a known heart
condition died of a heart arrhythmia after attending gym class. We found
that the exception to immunity provided in R.C. 2744.02(B)(4) was not
available because appellant alleged only the negligence of the school
officials, not a physical defect in the school building or grounds or |mproper
maintenance relative thereto, B2 |

- EN2. Acknow!edging a split among the districts, the Supreme Court of Ohio,

in Hubbard v. Canton City School Bd. of Edn. (1999), 84 Ohijo St.3d 1486,
accepted the Fifth Appellate District's proposed issue for certification in its
December 7, 1998 judgment entry which set forth: ® ‘Is the exception to the
political subdivision immunity found in R.C. 2744,02(B}(4), effective 7/1/89,
applicable only to negligence occurring in connection with the maintenance

of school property or equipment, or to physical defects within or on the
grounds of school property?’ ™ The action, however, was subseguently
dismissed as being improvidently allowed. See Hubbard v. Canton City
School Bd. of £dn. (2000), 88 Ohio St.3d 14.

Noteworthy though not the current law, H.B. 350 amended R.C.
2744.02(B)(4)to read: ™ * * * political subdivisions are liable for injury,
death, or loss to person or property that is caused by the negligence of their
employees and that occurs within or on the grounds of, and is due to
physical defects within or on the grounds of, buildings that are used in
- connection with the performance of a governmental function * * *,7

- (Emphasis added.)

*8 In the instant case, we find that no genuine issue of fact exists as to
any actual physical defects on schoo!l grounds. Appellant has set forth no
-evidence that the absence of flashers during recess or a fence around the
‘playground constitutes a “physical defect” as contemplated by the statute.
Further, there is no evidence that a fence or flashers were required by law.
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With regard to the actual maintenance of the property, appellant contends
that the yellow line, or the “border” which the children were not permitted to
cross, was faded and thus improperly maintained. As set forth in our
‘analysis of appellant's first assignment of error, appellee admitted that the
yellow itne was faded.

Based on the foregoing, we find as a matter of law that civil Ilabmty under
R.C. 2744,02(B)(4) may be imposed. Appellant's second assignment of error
is well-taken. :

Appellant's third and fourth assignments of error relate directly to the

availability of the defenses and immunities under R.C. 2744.03(A). In her
" third assignment of error, appellant contends that the maintenance of the
line was not a discretionary act and, thus, appellee is not entitled to

 immunity under R.C. 2744.03(A). In her fourth assignment of error,

appellant, arguing alternatively, asserts that even assuming that the-
~ maintenance of the line was discretionary, issues of material fact exist as to
whether appellant acted recklessly.

R.C. 2744.03(A) provides a mechanism by which a defendant may “regain”
its immunity status when the activity at issue falls within one of the
exceptions under R.C. 2744.02(B). Relevant to the instant case, R.C.
2744.03(A) provides:

“(A) In a civil action brought against a political subdivision or an employee
of a poiitical subdivision to recover damages for injury, death, or loss to '
"persons or property allegedly caused by any act or omission in connection
with a governmental or proprietary function, the following defenses or
immunities may be asserted to establish nonliability:

WOk ook ok

“(3) The political subdivision is immune from liability if the action or failure
to act by the employee involved that gave rise to the claim of liability was
within the discretion of the employee with respect to policy-making, .
planning, or enforcement powers by virtue of the duties and responsibilities
of the office or position of the employee. - '

WOk koK
“(5) The political subdivision is immune from liability if the injury, death,
or loss to persons or property resulted from the exercise of judgment or

discretion in determining whether to acquire, or how to use, equipment,
supplies, materials, personnel, facilities, and other resources, unless the
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judgment or discretion was exercised with malicious purpose, in bad faith, or
in a wanton or reckless manner.”

In interpreting the above provisions, the Supreme Court of Ohio has held
that the nonliability provisions under R.C. 2744.03 must be read more
narrowly than the exceptions to immunity under R.C. 2744.02(B), “or the
structure of R.C. Chapter 2744 makes no sense at all.” Greene Cly.

- Agricultural Soc. v. Liming (2000), 89 Chio St.3d 551, 561.

*7 As to appellee's potential liability under R.C. 2744.02(B)(3), the Fifth .
Appellate District has held that where an alleged negligent act of a political
subdivision constitutes a nuisance, the “discretionary” defenses under R.C.
- 2744.03(A)(3) and (5) do not apply. Jones v. Shelly Co. (1995), 106 Ohio
~ App.3d 440, 445, citing Scheck v. Licking Cty. Comm rs. (July 18, 1991L
Licking App. No. CA-3573, unreported.

The Supreme Court of Ohio has also suggested that the maintenance of a
nuisance does not involve the type of discretion contemplated in R.C.
2744.03(A)(3) and (5). Franks v. Lopez, 69 Ohig St.3d at 349. Specifically,
the Franks court, addressing a township's failure to maintain existing
signage, stated:

“Overhanging branches and foliage which obscure trafflc signs,
malfunctioning traffic signals, signs which have lost their capacity to reflect,
or even physical impediments such as potholes, are easily discoverable, and
the elimination of such hazards involves no discretion, policy-making or
engineering judgment. The political subdivision has the responsibility to
abate them and it will not be immune from liability for its failure to do so.”
Id.

See, also, Cater v. Cleveland, 83 Ohio St.3d 24, 30-31, where the court
found that R.C. 2744.02(B)(3) was applicable and that it was for the trier of
fact to determine whether the city created an unreasonable risk of harm.

Regarding the liability provision under R.C. 2744.02(B)(4), the Supreme
Court of Ohio, in Perkins v. Norwood City Schools (1999), 85 Ohio St.3d
191, found that:

“the decision of whom to employ to repair a leaking drinking fountain is
not the type of decision involving the exercise of judgment or discretion
contempiated in R.C. 2744.03(A)(5). Such a decision, under the facts of this
case, is a routine maintenance decision requiring little judgment or
discretion.” Id. at 193 .
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~ In Hall v. Ft. Frye Loc. School Dist. Bd. of Edn. (1996), 111 Ohio App.3d
690, the appellant was injured when he stepped on an exposed sprinkler
head during football practice on his high school practice field. Id. at 693.

 Finding that the R.C: 2744.03(B)(5) defense to liability was not available,

the court distinguished the board's decision to purchase and install the
sprinkler system from maintenance of the system. Id. at 699-700. The court
noted that the installation of the sprinkler system was a discretionary act
which was immunized from liability. Id. at 700. As to maintenance, however,
- the court stated:

*[T]he mamtenance of the school’s irrigation system by appenee s
employees is a totally separate matter that does not involve the exercise of
such judgment or discretion. The decision to allocate resources, i.e., *how to
use, equipment * * * or facilities,” has been made and is lmmumzed
However, once that policy is put into effect, appellee's maintenance
procedures must be performed in a reasonably safe manner. If the evidence
establishes that appellee negligently maintained the irrigation system
through arbitrary and random attempts to cover the sprinkler heads, liability
may be.imposed pursuant to R.C. 2744.02(B)(4}.” Id.

*8 Appellee, in response to appellant’s arguments relative to R.C.
2744.03(B)(5), cites this court's decision captioned Banchich v. Port Clinton
Pub. School Dist. (1989}, 64 Ohio App.3d 376. In Banchich, we determined
that R.C. 2744.03(A)(5) was available as a defense to the manner in which a
teacher instructed and supervised his students and his maintenance and
inspection of a power jointer used in carpentry class. Id. at 378.

Upon review, we agree with appellant that the more recent
pronouncement of law in Perkins, supra, is applicable in this case. The
decision to place the yellow line on the playground for the purpose of using it
as a portion of the southern boundary falls within the defenses to liability as

a “discretionary” act. However, once the line was in place and the children
were instructed to stay north of the line, the maintenance of the line cannot
be considered a discretionary act. According|y, the defenses and immunities
set forth in R.C. 2744.03(A)(3) and (5) are not applicable in this case and
appellee may be exposed to civil liability under R.C. 2744.02(B)(3) and {4).

Accordingly, appeliant's thlrd assignment of error is well-taken. Based
upon our disposition of appellant's third assignment of error, we find
appellant's fourth assignment of error moot.

In appellant's fifth and final assignment of error she claims that the trial
court erred when it failed to find R.C. Chapter 2744 unconstitutional. This
claim was rejected in appellant's prior appeal in this matter and we find that
it is barred by the doctrine of res judicata. See Beck v. Adam Wholesalers of
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 Toledo, Inc. (June 2, 2000), Sandusky App. No. $-99-018, unreported.
- Appellant's fifth assignment of error is not well-taken.

On consideration whereof, we find that substantial justice has not been
done the party complaining, and the judgment of the Sandusky County
Court of Comimon Pleas is reversed and the case is remanded for further
proceedings consistent with this decision. Court costs of this appeal are
assessed to appellee, '

JUDGMENT REVERSED.
A certified copy of this entry shall constitute the mandate pursuant to

App.R. 27. See, also, 6th Dist.Loc.App.R. 4, amended 1/1/98.

RESNICK and KNEPPER, 13., PIETRYKOWSKI, P.J., concur.

Chio App. 6 D|st ,2001,
Beck ex rel. Estate of Beck v. Adam Wholesalers of Toiedo Inc.
Not Reported in N.E.2d, 2001 WL 1155820 (Ohio App. 6 Dist.)

END OF DOCUMENT

(C) 2008 Thomson/West. No Claim to Orig. US Gov. Works.

0000011



Not Reported in N.E.2d, 2005 WL 2364817 (Ohio Ct.CL.), 2065 -Ohio- 5069

CHECK OHIO SUPREME COURT RULES FOR REPORTING OF OPINIONS AND
WEIGHT OF LEGAL AUTHORITY,

Court of Claims of Ohio.
John D. ROBERTSON, Indiv., etc. Plaintiff
V.
DEPARTMENT OF PUBLIC SAFETY, etc., et al. Defendants
No. 2001-09214.
Sept. 12, 2005.

Background: Decedent's estate brought action against Department of
Public Safety as result of fatal accident that occurred when decedent’s
vehicle was struck by vehicle being operated by highway patrol trooper
during high speed chase.

Holding: The Court of Claims, Bettis, J., held that trooper engaged in both
willful and wanton mlsconduct for whlch Department could be held liable.
Claim granted.

Robert F. Linton, Jr., Stephen T. Keefe, Jr., Cleveland, Ohio, Janet
McCamley, Beachwood, Ohio, for Plaintiff.

Peter E. DeMarco, James P. Dinsmore, Assistant Attorneys General,
- Columbus, Ohio, for Defendants.

DECISION

BETTIS, J.

*1 {9 1} Plaintiff brought this action assertlng survivorship and wrongful
death claims on behalf of the heirs and next of kin of decedent. Joseph
Robertson. The claims arise as result of a fatal accident that occurred when
Robertson's vehicle was struck by a vehicle being operated by Trooper Lee
Sredniawa, an employee of defendant, the Ohio State Highway Patrol
(OSHP). At the time, Sredniawa was responding to an emergency call. The
issues of liability and damages were bifurcated and the case proceeded to
trial on the issue of liability.

{1 2} At issue is OSHP's liahility under the provision that creates an
exception to governmental immunity, as set forth in R C. 2744.02(B)(1)
which provides in pertinent part: .




{9 3} * * * ¥ political subdivisions are liable for injury, death, or loss to
person or property caused by the negligent operation of any motor vehicle
by their employees when the employees are engaged wuthm the scope of
their employment and authority.”

{9 4} The statute provides a defense to such liability where: “[a] member
of a municipal corporation police department or any other. police agency was
operating a motor vehicle while responding to an emergency call and the
operation of the vehicle did not constitute willful or wanton misconduct [.}"
(Emphasis added.) R_.C. 2744. 02(B)(1)(a)

{9 5} In Baum v. Oh:o State Highway Patrol 72 Ohio St.3d 469, 472, 650
N.E.2d 1347, 1995-Ohio-155, the Supreme Court of Ohio held that, while
OSHP is clearly an agency of the state and not a political subdivision, “[i]t
would be illogical and unfair to subject state troopers to greater liability than
all other officers in the state performing the same duties in the public
interest; * * * Accordingly, public policy dictates that a trooper responding
to an emergency call be cloaked with the same [evel of immunity as every
- other peace officer who might also be responding to that call.”

{‘ﬂ 6} The court therefore concluded that, in the absence of wiliful or
wanton misconduct, OSHP is immune from liability for injuries caused by
patrol officers In the operation of their vehicles while respondmg to an
emergency call. Id. at the syllabus

{1[ 7} There is no dispute that Sredniawa was involved in an emergency
call at the time of the accident, The gravamen of this case is whether
Sredniawa's conduct was willful or wanton £

FN1. Subsequent to trial, plaintiff withdrew his claim of negligence against
OSHP dispatcher Darlene Jones.

{9 8} The incident in guestion occurred on January 11, 2001, in Howland

" Township, Ohio. It was a Wednesday morning, traffic was light, and the

roads were clear and dry. Shortly after 2:00 a.m., Sredniawa observed a
vehicle running a red light. He began to follow the vehicle and when he was
close enough to signal the driver to make a stop, he activated his overhead
lights. The driver slowed down and pulled his vehicle into a nearby parking
lot. As Sredniawa followed, he notified his post that he was making the stop
and called in the vehicle's license number. However, the driver suddenly
accelerated out of the parking lot. Sredniawa then informed his post that the
driver was fleeing. Within approximately one minute after calling in the
license number, Sredniawa was advised of the address of the individual to
whom the vehicle was registered and the probable identity of the driver. It
was suspected, and uitimately confirmed, that the driver was Colin Roberts.
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*2 {1 9} When Roberts accelerated out of the parking lot, he crossed two
lanes of traffic, drove into a ditch, and went through a yard before heading
northbound on State Route (S.R.) 46. Sredniawa suspected that Roberts was
intoxicated. He then activated his siren and gave chase; his overhead lights
were already operating. He called his dispatcher to give his location and the
direction he was heading. The call put other law enforcement authorities who
were monitoring their radios on notice that a pursuit was in progress.
Roberts' vehicle was clocked at speeds of 80 to 85 miles per hour (mph) and
Sredniawa observed that it was “all over the road” and nearly crashed
several times.

{9 10} Roberts' vehicle then turned west onto North River Road. By this
time, both Roberts and Sredniawa were driving at speeds in excess of 100
mph. Roberts' vehicle was weaving across the roadway and, at one point,
drove left-of-center over the crest of a hill. As the chase continued along
North River Road, the surroundings became less rural/residential and more
commercial. There were two intersections ahead of the drivers. Roberts sped
through the first intersection, at North River and North Roads, still traveling
at speeds of approximately 100 mph. Sredniawa noted a Howland police
officer at the intersection, slowed somewhat to check for traffic, then
continued his pursuit. As he accelerated through the intersection, Roberts
gained almost 100 yards on Sredniawa.

{9 11} The vehicles then quickly approached the next intersection, at
North River and Elm Roads. Joseph Robertson was in his vehicle, stopped for
a red light, headed southbound, at that intersection. Also at the intersection
was a Bazetta Township police cruiser, driven by Officer Nick Papalas.
Papalas was stopped at Joseph's left, with his overhead lights and siren
activated. Although he had proceeded to the intersection after hearing of the
pursuit on his radio, he and Sredniawa had no means of direct radio
communication. As Sredniawa approached the intersection, he noted
Papalas' vehicle positioned beside plaintiff's, then went through the
intersection against the red light to continue the pursuit. However, as the
light turned green for the east and westbound lanes, Joseph drove his
vehicle into the intersection where it was struck broadside by Sredniawa's."
The two vehicles then struck another vehicle, driven by Bree Masaitas, that
had been headed eastbound and was stopped west of the intersection.
Joseph Robertson was killed, his passenger, Paul Ottum, was injured and
Bree Masaitas was slightly injured.f¥2 The entire chase lasted two minutes
and 27 seconds and covered an area of 3.1 miles.

FN2. A collateral action was filed against Bazetta Township, et al., in the
Trumbull County Court of Common Pleas on August 29, 2001. The trial court
~ granted summary judgment in favor of defendants. The stay of proceedings
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was then set aside in this court and the case proceeded to trial. Subsequent
to this court's liability trial, the Eleventh District Court of Appeals issued an
opinion reversing the common pleas court's entry of judgment in favor of
defendants. Thereafter, OSHP filed a “notice of change of status of
connected case” in this court. As a result of a status conference conducted
with the parties on July 27, 2005, this court elected to issue its liability
decision notwithstanding R.C. 2743.02(D) and the change of status of the
connected case.

{9 12} Plaintiff contends that Sredniawa deliberately ignored mandatory
duties imposed under OSHP policy and Ohio law and that his conduct was
both wiliful and wanton.

{9 13} Defendants argue that Sredniawa had the authority to engage in
each and every act that he undertook. Defendants also contend that, after
the pursuit began, Sredniawa had the authority to continue the pursuit, to
exceed the speed limit, and to go through red lights in the process; thus, he
did not purposefully or willfully engage in any wrongful conduct. Further,
defendants maintain that the applicable policies and state law do not contain
specific limitations of authority but, rather, they encompass some reliance
upon experience, judgment, and discretion in the course of a pursuit. It is
defendants’ position that Sredniawa was an experienced trooper and that he
at all times exercised his judgment and discretion in a reasonable manner.
Thus, defendants deny liability.

*3 {{ 14} Both parties presented expert witness testimony in addition to
their fact witnesses. Plaintiff called two experts: Michael M. Cosgrove, Ph.D.,
and Michael J. Hunter. Defendants' expert was Sergeant Charles Jones of
OSHP. ™3 The parties also submitted numerous.exhibits, including the
videotape of the pursuit taken from Sredniawa's vehicle. Upon review of the

evidence, the testimony, and post-trial briefs of the parties, the court makes
" the following determination.

- EN3. All three experts were highly qualified and their credentials are well-
documented in the record. Briefly, however, Dr. Cosgrove is a nationally
recognized authority in police pursuit cases with more than 20 years
.experience in law enforcement. Michael Hunter is a retired, former OSHP
trooper with 28 years of experience, including ten years as a post
commander where he was a member of the internal review board for his
district. Sergeant Jones received an appointment to OSHP Training Academy
and served as course director for the division's Emergency Vehicle
Operations course. He is also certified driving instructor for the Ohio Peace
Officer Training Academy.
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- {9 15} The parties do not dispute that there is a distinction between
“willful” and “wanton” misconduct as those terms are used under R.C,
2744.02(B)(1)(a) and that there is no immunity if an officer's operation of
his vehicle in response to an emergency call is either willful or wanton.

{1 16} The Supreme Court of Ohio addressed these distinctions in Tighe v.
Diamond (1948), 149 Ohio St. 520, 80 N.E.2d 122. With respect to willful
misconduct the court stated that it ™ * * * jmports a more positive mental
condition prompting an act than does the term ‘wanton misconduct.” ‘Wilful
misconduct’ implies an intentional deviation from a clear duty or from a
definite rule of conduct, a deliberate purpose not to discharge some duty
necessary to safety, or purposely doing wrongful acts with knowledge or
appreciation of the likelihood of resuiting injury.” (Cltatlons omitted. ) Id. at
527, 80 N.E.2d 122,

{9 173} Further, the court stated that “[iln order that one may be gui!ty of
‘wilful misconduct,” an actual intention to injure need not be shown.” Id.
Rather, the intention underlying such misconduct relates to the intent to
commit mlsconduct not the result. Id.

{ 18} With respect to wanton misconduct, the court stated that it
“comprehends an entire absence of all care for the safety of others and an

indifference to consequences. It implies a failure to exercise any care toward
" those to whom a duty of care is owing when the probability that harm wiil
result from such failure is great, and such probability is known to the actor.
It is not necessary that an injury be intended or that there be any ill will on
the part of the actor toward the person injured as a result of such conduct.
Wanton misconduct is positive in nature while mere negligence is naturally -

-negative in character ” (Internal citations omitted.) Id. at 526, 80 N.E.2d
122.

{1 19} The duty of care owed by Sredniawa is set forth in both OSHP
policies and Ohioc law. The evidence is clear that he knew, understood, and
‘was trained to follow the same. OSHP Procedure No, 200.06-01, concerning
motor vehicle pursunts and roadblocks, states in pertment part, at section B,
that: ,

{9 20} “1. A primary goal of the Division is the protection of life and
property while enforcing the traffic and criminal laws of the state.

{] 21} “2. Officers of this Division will pursue violators within the limits of
safety, while using other methods to identify or arrest the individual.

{4 22} 3. A pursuit is only justified when the necessity of the
apprehension outweighs the level of danger created by the pursuit.
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*4 {9 23} “4. The following information must be taken into consideration
prior to :nltlatmg or continuing a purswt

*a. Seriousness of the offense:
“b. Possibility of apprehension;

“c. Area the pursmt will take place in (e.g., business, residential, rural,
etc.);

“d. Current trafﬁc vol-u_me;'

“e. Current road and weather conditions;

“f. What, if any, assistance is avaiiab.!e to the officer;

W ok ok ok ' | |

*g. Knowlédge of the identify of the driver and/or occupants.
{924y " x % |

{9 25} "6. * * * the intent [of the policy] is to provide general guidelines
for pursuit that will help ensure apprehensions within the limit of safety.”

{9 263} In addition, R.C. 4511.03, “Emergency vehicles to proceed
cautiously past red or stop signal,” provides that:

{4 27} “The driver of any emergency vehicle or public safety vehicle,
when responding to an emergency call, upon approaching a red or stop
signal or any stop sign shall sfow down as necessary for safety to traffic, but
may proceed cautiously past such red or stop sign or signal with due regard
for the safety of all persons using the street or highway.” (Emphasis added -

Y

{9 28} A review of the language of the above provisions of OSHP policy
and Ohio law generally reveals that safety is the paramount concern during

a police pursuit. Indeed, Procedure No. 200 .06-01, section H.1., states that:
“Pursmt at high speeds is extremely dangerous. Any tactic contemplated at
high speed must take into consideration all of the factors surrounding the
incident. Safety is always the foremost factor to be considered.” Moreover,
the evidence shows that OSHP trains its troopers that there are no
exceptions to their mandatory duties during a high-speed pursuit and that
adherence or non-adherence to these safety statutes may also impact’
whether an officer's conduct during a pursuit is deemed willful or wanton.
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{9 29% In this case, the speed at which Sredniawa was driving when he
entered the North River and Elm Road intersection is the conduct of most
concern. While there were no hazardous or adverse road or weather
conditions, and other officers had heard of the pursuit on their radios and
were available to assist, other factors warranted caution. Applying the
criteria set forth in Procedure No. 200.06-01, Section B 4(a)-(9g),
Sredniawa's own testimony establishes that, by the time he reached this last.
intersection, he knew: 1) that he had been pursuing an offender who had
- committed only a minor traffic violation; that the offender might be driving
under the influence; 2) that the offender had gained ground and that the
possibility of apprehension had diminished; 3) that the area of the pursuit
had changed from rurai to a commercial; 4) that there was likely to be
increased traffic in the area because of several 24-hour businesses located
near the intersection; 5) that a well-known feature of the road was a hill
approximately 200-300 feet from the intersection that limited the view of
drivers approaching or waiting at the intersection; 6) that he did not know
whether Papalas “was there” to join in the pursuit or whether he actually had
the intersection secured; and 7) that he had been provided with identifying
information concerning the registered owner of the vehicle which he was

pursuing.

*5 {4 30} Additionally, as Sredniawa approached the North River and Elm
Road intersection, he knew that he had a mandatory duty under R.C.
4511.03 to slow down as necessary, proceed cautiously, and to act with due
regard for the safety of the public. According to the testimony of both of
plaintiff's experts, adherence to these mandates requires that an officer slow
his vehicle to a speed which would permit him to stop if traffic came into the
intersection.

{9 31} The testimony of plaintiff's expert Michael Hunter was particularly
persuasive regarding the question of Sredniawa's speed as he approached
and drove through the North River and Elm Road intersection. Hunter noted
that Sredniawa's vehicle was traveling at 71 mph, or 105 feet per second as
it entered the intersection. According to his calculations, if Sredniawa had
slowed to within the speed limit of 35 mph, or approximately 51 feet per
second, it would have doubled his time to view and ascertain whether the
intersection could be entered safely. Hunter opined that if Joseph Robertson
had continued into the intersection at the speed he was traveling (about 10
mph), and Sredniawa had braked to the speed limit (but still traveled
through the red light), no collision would have occurred, even if Sredniawa
did not brake any further in reaction to the presence of Joseph’s vehicle.
Instead, however, the evidence shows that Sredniawa's vehicle actually
accelerated two seconds. prior to the collision, just as Joseph Robertson's
vehicle was moving into the intersection. '
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{4 32} The testimony of plaintiff's expert Dr. Cosgrove was particularly
persuasive on the question of whether Sredniawa complied with OSHP
policies. For example, Cosgrove emphasized that Sredniawa knew and was
trained to follow Procedure No. 200.06-01, section B(3), which clearly states
that a pursuit is “only justified when the necessity of the apprehension
outweighs the level of danger created by the pursuit.” In Cosgrove's opinion,
there was a low need to apprehend in this case compared with the high risk
of danger to the public that Sredniawa's pursuit of Roberts involved. He
stated with conviction that: “the only thing more dangerous than a drunk
driver on the roads is an officer chasing a drunk driver.” He also stated that
once a pursuit is terminated, the recklessness of fleeing drivers typically
decreases from the level generated by the pursuit. Cosgrove was critical of
Sredniawa's conduct and lack of adherence to OSHP policy and Ohio iaw at
several points, not just at the North River and Elm Road intersection. He
“opined that the pursuit should have ended when Roberts turned left off S.R.
46 and on to North River Road because of the commercial area ahead.

{1 33} In contrast, defendants' expert, Sergeant Jones, opined that
Sredniawa's conduct throughout the pursuit was reasonable, appropriate,
and well within OSHP policy. He noted that Sredniawa had a duty under R.C.
5503.02 to enforce Ohio's criminal and traffic laws. In Jones' view,
Sredniawa's decision to initiate the pursuit of Roberts was in accordance with
that duty and was justified by probable cause. Jones maintained that, as the
pursuit continued and Roberts' driving became increasingly reckless, it
became more necessary to apprehend him. Jones opined that Sredniawa
acted in accordance with his duty and in the public interest by continuing his
efforts to apprehend Roberts. He also noted that knowledge of the registered
owner of a vehicle was not enough for Sredniawa to make a positive
identification because it was possible that the vehicle was stolen or illegally
acqguired. With respect to Sredniawa’'s conduct at the North River and EIm
Road intersection, Jones noted that Roberts had sped through the
intersection at more than 100 mph whereas Sredniawa's speed was
calculated at about 70 mph at that point; he opined that the 30 mph speed
difference demonstrated that Sredniawa did, in fact, reduce his speed before
entering the mtersectton

- *6 {9 34} As noted previously, all three experts were highly qualified,
competent witnesses, However, the court finds that the testimony of
plaintiff's experts was more consistent with the totality of the evidence and
more credible than that of Sergeant Jones. Based.upon the totality of the
evidence, the court finds that Sredniawa engaged in willful misconduct as he
~approached and entered the North River and Elm Road intersection. Until
that point, the court finds that he acted reasonably and within his authority.
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{9 35} The approach to the North River and EIm Road intersection is
significant for several reasons. Foremost, there was the hill on North River
Road of which Sredniawa was well aware. He was also well aware that the
hill obstructed his view of vehicles at the intersection and limited those
drivers' view of his approaching vehicte. Roberts had shown no sign of
- slowing down and was continuing to drive extremely dangerously. Sredniawa
had already lost ground when he braked at the previous intersection.
Sredniawa also knew that, unlike the previous intersections, there were 24-
hour business establishments in the area where there was likely to be traffic.
The evidence of record amply demonstrates that if Sredniawa was going to
slow down significantly prior to entering the intersection, he needed to begin.
to do.so very close to the time that he crested the North River Road hill.

{1 367} It is also significant that Sredniawa did not know for sure that
Papalas had secured the intersection and that plaintiff was not going to
proceed into the intersection when his light turned green. He had no direct
communication with Papalas. He acknowledged that he had a duty to slow
down as necessary for safety to other motorists and to proceed with due
regard whether or not there was an officer present at the intersection. He
acknowledged that he could not assume anything when engaged in a high-
speed pursuit.

S

{1 377} Lastly, it is significant that Sredniawa was an experienced trooper
~with an exemplary record for identifying and apprehending drunk drivers. He
was deservedly proud of his record. However, the evidence is clear that he
knew and understood that a high-speed pursuit is justified only when the
necessity of the apprehension outweighs the level of danger created by the
pursuit, When asked whether the pursuit in question had been worth it,
Sredniawa replied that the question was unfair; that he had arrested a lot of
drunk drivers, had probably saved some lives as a result, that he would not
do anything different in retrospect, and.that he was doing his job.

{9 38} Based upon these factors, and considering all of the evidence and
testimony presented, the court finds that Sredniawa did not simply make a
bad judgment call at this point in the pursuit but, rather, that he had
determined before he even crested the hill that he was going to continue to
pursue Roberts instead of discharging the duties he knew that he was
required to perform for the safety of motorists at the intersection. Instead of
~ slowing down as necessary for safety to other motorists, the evidence
establishes that Sredniawa chose to accelerate through the intersection in
order to keep pace with the fleeing suspect. Accordingly, the court concludes
that Sredniawa intentionally deviated from a clear duty, that he acted with a
deliberate purpose not to discharge his mandatory safety duties, and that he
purposefully engaged in wrongful conduct with full knowledge that high-
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speed pursuits are extremely dangerous and that the likelihood of injury was
high if another motorist entered the intersection as he sped through it. As
such, his conduct was willful, See Tighe v. Diamond, supra, at 527, 80
N.E.2d 122, '

*7 {9 39} As noted previously, the court must also examine the question
whether Sredniawa engaged in wanton misconduct. In order to reach that
conclusion, the court must find an entire absence of all care for the safety of
others and an indifference to consequences. Defendants argue that the fact
that Sredniawa had on his overhead lights and siren, and that he slowed to
some degree before entering the intersection, demonstrates that he
exercised some care. The court disagrees.

- {1140} In Hunter v. City of Columbus (2000), 139 Ohio App.3d 962, 746
- N.E.2d 246, the Tenth District Court of Appeals rejected that same
argument, stating that it was “a simplistic analysis.” While recognizing that
the fact that the lights and siren were on is a matter that can be considered,
- the court noted that “[ulnder that criteria, you could drive an emergency
vehicle in any manner that you please and not be guilty of wanton or
reckless misconduct simply because you activated your siren and lights.
Even looking where you are going or applying one's brakes meets the
literalistic, but not legal, definition of ‘any care.” If ‘any care’ is construed in
that fashion, the exception becomes virtually meaningless.” Id. at 970, 746
N.E.2d 246. Thus, the court concluded that “the driver's conduct must be
evaluated based upon all of the circumstances at the time.” Id. at 971, 746
N.E.2d 246. :

{1 41} While the standard for wanton misconduct is different than that for
willful misconduct, many of the same facts are relevant to the analysis. For
example, even though Sredniawa had on his lights and sirens, he knew that
his view of the intersection was obstructed by the hill leading up to it. As
such, the effectiveness of his lights and sirens as warning devices was at a
minimum. Moreover, as in Hunter, supra, at 968, 746 N.E.2d 246, the
conduct occurred in the winter season; thus, “an operator of an emergency
vehicle can reasonably assume that drivers have more difficuity hearing
sirens because of the car windows being closed and radios and heaters being
operated.” The testimony shows that, as Sredniawa was approaching the
intersection, he could not hear Papalas' siren because it was masked by his
own; thus, it s reasonable that Joseph Robertson's ability to hear

Srednlawa s siren would have been masked by the sound of Papalas’.

{9 42} Again, as discussed in connection with the analysis of willful
misconduct, Sredniawa knew that he was required, without exception, to
approach the intersection with caution and to slow down to a speed that
would permit him to stop if traffic came into the intersection. He knew that
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there are no exceptions to the duties imposed on him under OSHP policy and
Ohio law, and that R.C. 4511.03 prohibited heedlessly running a red light in
the course of a high-speed pursuit. Nevertheless, Sredniawa acknowledged
that, upon noticing Joseph Robertson's vehicle at the intersection, he could
not make eye contact with the driver, or see that there was a passenger In
 the vehicle, because his view was blocked by Papalas' vehicle. He had no
idea what Papalas’ intentions were, and no idea what Joseph Robertson
couid or could not see.

*8 {9 43} In light of this evidence, and considering all of the surrounding
circumstances, the court concludes that Sredniawa also engaged in wanton
misconduct in that he failed to exercise any care for the safety of others and
his actions demonstrate an indifference to the consequences.

{9 44} In summary, the court concludes that Sredniawa engaged in both
willful and wanton misconduct for which defendants can be held liable.
Judgment shall, therefore, be entered in plaintiff's favor.

{9 45} Finally, at the clrose of the proceedings, plaintiff asserted a claim of
spoilation concerning the destruction of OSHP's internal investigation
documents of Sredniawa's conduct. '

{1 46} The elements of a claim for spoliation of evidence, are as follows:
*(1) pending or probable litigation involving the plaintiff, (2) knowledge on
the part of defendant that litigation exists or is probable, (3) willful
destruction of evidence by defendant designed to disrupt the plaintiff's case,
(4) disruption of the plaintiff's case, and (5) damages proximately caused by
the defendant's acts[.]” Smith v. Howard Johnson Co., Inc., 67 Ohio St.3d
28,29, 615 N.E.2d 1037, 1993-0Ohig-229,

- {1 47} Here, in light of the abundance of other evidence that plaintiff
received and presented, it cannot be said that plaintiff was prejudiced or
that his case was disrupted. Further, the court is not convinced that the
destruction of the documents was “willful” in the sense that there was “an
intentional and wrongful commission of the act.” See White v. Ford Motor
Co. (2001), 142 Ohio App.3d 384, 387, 755 N.E.2d 954. Accordingly, the
spoilation claim is DENIED.

JUDGMENT ENTRY

This case was tried to the court on the issue of liability. The court has
considered the evidence and, for the reasons set forth in the decision filed
concurrently herewith, judgment is rendered in favor of plaintiff in an _
amount to be determined after the damages phase of the trial. The court
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shall issue a separate entry scheduling a date for the trial on the issue of
damages. | '

Ohio Ct.Cl.,2005.
Robertson v. Dept. of Public Safety '
Not Reported in N.E.2d, 2005 WL 2364817 (Ohio Ct.Cl.), 2005 -Ohio- 5069

END OF DOCUMENT
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OH ST § 2744.02 . Page |
R.C. § 2744.02 '

BALDWIN'S OHIO REVISED CODE ANNbTATED
TITLE XXVII. COURTS--GEMERAL PROVISIONS-—-SPECIAL, REMEDIES
CHAPTER 2744. POLITICAL SUBDIVISION TORT LIABILITY

Copr. © West Group 2001. ALl rights resefved

2744.02 POLITiCAL SUBDIVISION NOT LIABLE FOR IMJURY, DEATH, OR LOS3; EXCEPTIONS (FPRE
1996 H 350 VERSION}

<Note: See also following versions, note under Notes of Decisions, and'casenote for
" Chio Academy of Trial Lawyers v Sheward.>

(A) (1) For the purposes of this chapter, the functions of political subdivisions are
hereby classified as governmental functions and proprietary functions. Except as
provided in divisien (B) of this section, a political subdivision is not liable in damages
in a eivil action for injury, death, or loss to persons -or property allegedly caused
by any act or omission of the political subdivision or an employee of the political
subdivision in connection with a governmental or proprietary function.

(2) Subject to statutory limitations upon their monetary jurisdiction, the courts of
common pleas, the municipal courts, and the county courts have jurisdiction to hear and
determine civil "actions governed by or brought pursuant to this chapter.

(B) Subject to sections 2744.03 and 2744 .05 of the Revised Code, a political subdivision
is liable in damages in a civil action for injury, death, or loss to persons or property
allegedly caused by an act or omission of the political subdivision or of any of its
employees in connection with a governmental or proprietary function, as follows:

(1) -Except as otherwise provided in this division, political subdivisions are liable
for injury, death, or loss to persons or property caused by the negligent operation of
any motor vehicle by their employees upon the public roads, highways, or streets when
the employees are engaged within the scope of their employment and authority. The
following are full defenses to such liability:

(a) A menber of a municipal corporation police department or any other pdlice agency
was operating a motor vehicle while responding to an emergency call and the cperation
of the vehicle did not constitute willful or wanton misconduct; '

(b) Amember of a municipal corporation fire department or any other firefighting agency
was operating a motor vehicle while engaged in duty at a fire, proceeding toward a place
where a fire is in progress or is believed to be in progress, or answering any other
emergency alarm and the operation of the vehicle did not constitute willful or wanton
misconduct; : -

(c) Amember of an emergency medical service owned or operated by a political subdivision
was operating a motor vehicle while responding to or completing a call for emergency
medical care or treatment, the member was heolding a valid commercial driver's license

“©® 2008 Thomson/West. No Claim to Oz

0000024



OH ST § 2744.02 : Page 2 .
R.C. §2744.02

issued pursuant to Chapter 4506. or a driver's license issued pursuant to Chapter 4507.
of the.Revised Code, the operation of the vehicle did not constitute willful or wanton
misconduct, and the operation complies with the precautions of section 4511.03 of the
Revised Code.

(2) Except as otherwise provided in section 3746.24 of the Revised Code, political
subdivisions are liable for injury, death, or less to persons or property caused by the
negligent performance of acts by their employees with respect to proprietary functions
of the political subdivisions. '

(3) Except as otherwise provided in section 3746.24 of the Revised Code, political
subdivisions are liable For injury, death, or loss to persons or property caused by their
failure to keep public roads, highways, streets, avenues, alleys, sidewalks, bridges,
aqueducts,viaducts,cmfpublicgroundswithhnthepoliticalsubdivisionsopen,inrepair,
and free from nuisance, except that it is a full defense to such liability, when a bridge
within a municipal corporation is involved, that the municipal corporation does not have
the responsibility for maintaining or inspecting the bridge.

(4) Except as otherwise provided in section 3746.24 of the Revised Code, political
subdivisions are liable for injury, death, or loss to persons or property that is caused
by the negligence of their employees and that occurs within or on the grounds of builidings
that are used in connection with the performance of a governmental function, including,
but not limited to, office buildings and courthouses, but not including jails, places
of juvenile detention, workhouses, or any other detention facility, as defined in section
2921.01 of the Revised Code.

(5) In addition to.the circumstances described in divisions (B} (1) to (4) of this
section, a political subdivision is liable for injury, death, or loss to persons or
_ property when liability is expressly imposed upon the political subdivigion by a section
of the Revised Code, including, but not limited to, sections 2743.02 and 5581.37 of the
Revised Code. Liability shall not be construed tc exist under ancther section of the
Revised Code merely because a responsibility is imposed upon a political subdivision
or because of a general authorization that a political subdivision may sue and be sued.

CREDIT(3)
(l§94 5 221, eff. 9-28-94; 1989 H 381, eff. 7-1-89; 1985 H 176)

<Note: See also following versions, note under Notes of Decisions, and casenote for
Chio Academy of Trial Lawyers v Sheward.> :

~
L

R.C. § 2744.02
OH ST § 2744.02

END OF DOCUMENT
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R.C. § 3319.39

BALDWIN'S OHIO REVISED CODE ANNOTATED
TITLE XXXIII. EDUCATION--LIBRARIES
CHAPTER 3319. SCHOOLS--SUPERINTENDENT; TEACHERS; EMPLOYEES
RECORDS AND REPORTS
. Copyright (1997) by Banks-Baldwin Law Publishing Company, A West
Publishing '
Affiliated Company. All rights reserved.

3319.39 CRIMINAL RECORDS CHECK; DISQUALIFICATION FROM
EMPLOYMENT

(A)(1) Except as provided in division (F)(2)({b) of section 109.57 of the :
Revised Code and division (I) of this section, the appointing or hiring officer
of the board of education of a school district, the governing board of an
educational service center, or of a chartered nonpublic school shall request
the superintendent of the bureau of criminal identification and investigation
to conduct a criminal records check with respect to any applicant who has
applied to the school district, educational service center, or school for
employment in any position as a person responsible for the care, custody, or
control of a child. If the applicant does not present proof that the applicant
‘has been a resident of this state for the five-year period immediately prior to
the date upon which the criminal records check is requested or does not
provide evidence that within that five-year period the superintendent has
requested information about the applicant from the federal bureau of :
investigation in a criminal records check, the appointing or hiring officer shall
request that the superintendent obtain information from the federal bureau
of investigation as a part of the criminal records check for the applicant. If
the applicant_presents proof that the applicant has been a resident of this
state for that five-year period, the appointing or hiring officer may request
that the superintendent include information from the federal bureau of
investigation in the criminal records check.

(2) A person required by division (A)(1) of this section to request a criminal
records check shall provide to each applicant a copy of the form prescribed
pursuant to division (C)(2) of section 109.572 of the Revised Code, provide
to each applicant a standard impression sheet to obtain fingerprint
impressions prescribed pursuant to division (C)(2) of section 109.572 of the
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Revised Code, obtain the completed form and impression sheet from each
applicant, and forward the completed form and impression sheet to the
superintendent of the bureau of criminal identification and investigation at
the time the person requests a criminal records check pursuant to division
(A)(1) of this section.

(3) An applicant who receives pursuant to division (A)}(2) of this section a
copy of the form prescribed pursuant to division (C)(1) of section 109.572 of
the Revised Code and a copy of an impression sheet prescribed pursuant to
division (C)(2) of that section and who is requested to complete the form

~ and provide a set of fingerprint impressions shall complete the form or
“provide all the information necessary to complete the form and shall provide
the impression sheet with the impressions of the applicant's fingerprints. If
an applicant, upon request, fails to provide the information necessary to
complete the form or fails to provide impressions of the applicant's
fingerprints, the board of education of a school district, governing board of
an educational service center, or governing authority of a chartered
nonpublic schoo! shall not employ that applicant for any position for which a
criminal records check is required pursuant to division (A)(1) of this section.
(B)(1) Except as provided in rules adopted by the department of education
in accordance with division (E) of this section and as provided in division
(B)(3) of this section, no board of education of a school district, no
governing board of an educational service center, and no governing
authority of a chartered nonpublic school shall employ a person as a person
responsible for the care, custody, or control of a child if the person
previously has been convicted of or pleaded guilty to any of the following:
(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11,
2903.12, 2903.13, 2903.16, 2903.21, 2903.34, 2905.01, 2905.02, 2905.05,
2907.02, 2907.03, 2907.04, 2907.05, 2907.06, 2907.07, 2907.08, 2907.09,
2907.21, 2907.22, 2907.23, 2907.25, 2907.31, 2907.32, 2907.321,
2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911,12, 2919.12,
2919,22, 2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02,
2925.03, 2925.04, 2925.05, 2925.06, or 3716.11 of the Revised Code, a
violation of section 2905.04 of the Revised Code as it existed prior to July 1,
1996, a violation of section 2919.23 of the Revised Code that would have
been a violation of section 2905.04 of the Revised Code as it existed prior to
July 1, 1996, had the violation been committed prior to that date, or a
violation of section 2925.11 of the Revised Code that is not a minor drug
possession offense, or felonious sexual penetration in violation of former
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section 2907.12 of the Revised Code; :
(b) A violation of an existing or former law of this state, another state, or
the United States that is substantially equivalent to any of the offenses or
violations described in division (B)}(1)(a) of this section.

(2) A board, governing board of an educational service center, or a
governing authority of a chartered nonpublic school may employ an
applicant conditionally until the criminal records check required by this
section is completed and the board or governing authority receives the
results of the criminal records check. If the results of the criminal records

~ check indicate that, pursuant to division (B)(1) of this section, the applicant
“does not qualify for employment, the board or governing authority shall
release the applicant from employment.

(3) No board and no governing authority of a chartered nonpubhc school
shall employ a teacher who previously has been convicted of or pleaded
guilty to any of the offenses listed in section 3319.31 of the Revised Code.
(C)(1) Each board and each governing authority of a chartered nonpublic
school shall pay to the bureau of crimina! identification and investigation the
fee prescribed pursuant to division (C}(3) of section 109.572 of the Revised
Code for each criminal records check conducted in accordance with that
‘section upon the request pursuant to division (A)(1) of this section of the
appointing or hiring officer of the board or governing authority.

(2) A board and the governing authority of a chartered nonpublic school may
charge an applicant a fee for the costs it incurs in obtaining a criminal
records check under this section. A fee charged under this division shall not
exceed the amount of fees the board or governing authority pays under
division (C)(1) of this section. If a fee is charged under this division, the
board or governing authority shall notify the applicant at the time of the
applicant's initial application for employment of the amount of the fee and '
that, unless the fee is paid, the board or governing authority will not
consider the applicant for employment.

(D) The repotrt of any criminal records check conducted by the bureau of
criminal identification and investigation in accordance with section 109.572
of the Revised Code and pursuant to a request under division {A)(1) of this
- section is not a public record for the purposes of section 149.43 of the
Revised Code and shall not be made available to any person other than the
applicant who is the subject of the criminal records check or the applicant's
representative, the board or governing authority requesting the criminal
records check or its representative, and any court, hearing officer, or other
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necessary individual involved in a case dealing with the denial of
employment to the applicant.

(E) The department of education shall adopt rules pursuant to Chapter 119.
of the Revised Code to implement this section, including rules specifying
circumstances under which the board or governing authority may hire a
person who has been convicted of an offense listed in division (B)(1) of this
section but who meets standards in regard to rehabilitation set by the
department. .

-~ (F) Any person required by division (A)(1) of this section to request a
criminal records check shall inform each person, at the time of the person's
_initial application for employment, of the requirement to provide a set of
fingerprint impressions and that a criminal records check is required to be
conducted and satisfactorily completed in accordance with section 109.572
of the Revised Code if the person comes under final consideration for
appointment or employment as a precondition to employment for the school
district, educational service center, or school for that position.

(G) As used in this section:

(1) "Applicant" means a person who is under ﬁnal consideration for
appointment or employment in a position with a board of education,
governing board of an educational service center, or a chartered nonpublic
school as a person responsible for the care, custody, or control of a child,
except that "applicant" does not include a person already employed by a
board or chartered nonpublic school in a position of care, custody, or control
of a child who is under consnderation for a different position with such board
or school.

(2) "Teacher" means a person holding an educator license, internship
certificate, or permit issued under section 3319.22, 3319.28, or 3319.301 of
the Revised Code and teachers in a chartered nonpublic school.

- (3) "Criminal records check" has the same meaning as in section_109.572 of
the Revised Code.

(4) "Minor drug possession offense" has the same meaning as in section
2925.01 of the Revised Code.

(H) If the board of education of a [ocal school district adopts a resolution -
requesting the assistance of the educational service center in which the local
district has territory in conducting criminal records checks of substitute
teachers under this section, the appointing or hiring officer of such
educational service center shall serve for purposes of this section as the
appointing or hiring officer of the local board in the case of hiring substitute
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teachers for employmént in the local district.

(1) The requirements of this section shall not apply to a person holding a
certificate of the type described in section 3319.281 of the Revised Code
who applies to a school district or school for employment in an adult
instruction position under which that person is not responsible for the care,
custody, or control of a child. | |
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As Introduced

123rd General Assembly

Regular Session S. B. No. 187

19952000

SENATORS JCOHNSON-WHITE-CUPP-WATTS

To

A BILL
amend sections 109.57 and 1092.572 and to enact
section 109.574 of the Revised Code to provide,

upon the request of a child's parent orx guardian,

for BCII criminal records checks regarding any

peréon who is an employee or volunteer of z
specified type of institutien, crganization, or
local government entity that provides specified
services tc children and who regularly has

unsupervised access to a child.

BE IT ENACTED BY THE GENERAL ASSEMELY OF THE STATE OF OHIOQ:

Section 1. That sections 109.57 and 109.572 be amended and

section 109,574

follows:

aof the Revised Code be enacted to read as

Sec. 109.57. {A) (1) The superintendent of the bureau of

criminal identifiecation and investigation shall procure from

wherever procurablé and file for record photcgraphs, pictures,

descriptions, fingerprints, measurements, and other information

that may be pertinent of all persons who have been convicted of

committing within this state a felony, any crime constituting a

misdemeanor on the first offense and a felony on subsequent

offenses, or any misdemeanor described in division (A) (1} {a) of

hitp://www.legislature.state.oh.us/BillText123/123 SB 187 1 Y.him
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section 109.572 of the Revised Code, of all children under
eighteen years bf_age who have been adjudicated delinquent
children for committing wifhin this state an act that would be a
felony or an offense of violence if.committed by an adult or who
have been convicted of or pleaded guilty to committing within

2

this state a felony or an offense of violence, and of all
well-known and ﬁabitual criminals. The person in charge of any
county, mﬁlticounty, nmunicipal, municipal-coﬁnty, or
multicounty-municipal jail or workhouse, community-based
correctional facility, halfway house, alternative residential
facility, or state correcticnal institution and the perscn in
charge of any state institution having custody of a.person
sﬁspected of having committed a felony, any crime constituting a
misdemeanor on the first offense and a feleny on subséquent
offenses, or any misdemeanor described in division (A) (1) (a) of
séction 109.572 of fhe Revised Code or having custody of a child
under eighteen fears of age with respect tc whom there is
brobable cause to believe that the child may have committed an
act that would be a felony or an offense of violence if committed
by an adult shall furnish suchrméterial to the superintendent of
the bureau. Fingerprints, photographs, or other descriptive
information of a child who is under eighteen years of age, has
not been arrested or otherwise taken into custody for committing
an act that would be a felony or an offense. of violence if
committed by an adult, has not been adjﬁdicated a delinguent
child for committing an act that would be a felony or an offense
of violence if committed by an adult, has not been convicted of

or pleaded guilty to committing a felony or an offense of
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violence,'and is not a child with respect to whom there is
vrobable cause to believe that the child may have committed an
act that would be.a felony or an offense of violence if committed
bf an adult shall not be procured by the superintendent or
fu;nished by aﬁy person in charge of any county, . multicounty,
municipal, municipal-county, or multicounty-municipal jail or
workhouse, community-based correctional facility, halfway house,
alternative residential facility; ar staté correctional
institution, except as authorized in section 2151.313 of the
Revised Code.

(2} Every clerk of a court of record in this state, other

than the supreme court or a court of appeals, shall send to the

superintendent of the bureau a weekly report containing a summary

of each case involving a felony, involving any crime constituting
a misdemeanor on the first offense and a felony on subseqguent
offenses, involving a misdemeanor described in division {(A) (1) (a)
of section 109.572 of the Revised Code, or involving an
adjudication that a child under eighteen years of age is a
delinquent child for committing an act that would be a felony or
an 6ffense of violence if committed by an adult. The clerk of
the cou?t of common pleas shall include in the report and summary
the clerk sends under this division all information described in
divisions (A) {2} (a) to (f) of this section regarding a case
beforé the court of appeals that is served by that clerk. The
summary shall be written on the standard forms furnished by the

" superintendent pursuant to division (Bj of this section and shall
include the following information:

(a) The inecident tracking number contained on the standard

http://www.legislature.state.oh.us/BillText123/123 SB 187 1 Y.him
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forms furnished by the superintendent pursuant‘to division {(B) of
this section;

(b) The style and number‘of the case;

tc} The date of arrest;

{d) The date that the person was convicted of or pleaded
guilty to the offense, adjudicated a delingquent child for
committing the act that would be a-felony or an offense of
violence if committed by an adult, found not guilty of the
offense, or found not to be ‘a delinguent child for committing an
act that would be a felony or an offense of violence if committed
by an adult, the date cf an entry dismiséing the charge, an entry
déclaring a mistrial of the offense in which the person is
discharged, an entrf finding that the person or child is not
ccmpétent té stand trial, or an entry of a nolle prosequi, or the
date of any other determination that constitutes final resolution
of.the case;

(e) A statement of the original charge with the section of

4

the Revised Code that was alleged to be violatea;

(f) TIf the person or child was convicted, pleaded guilty,
or was adjudicated a delinguent child, the sentence or terms of
probaticn imposed or any other disposition of the offender or the
delinquent child.

If the offense invelved the disarming of a law enforcement
officer or an attémpt to disarm a law enforcement ocfficer, the
clerk shall clearly state that fact in the summary, and the
superintendent shall ensure that a.clear statement of that fact
is placed in the bureau's records.

{3) The superintendent shall cooperate with and assist
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sheriffs,.chiefs of police, and other law enforcement officers in
the establishment of a coﬁplete system of criminal idéntification
and in obfaining finﬁerprints and other means qf identification
of all persons arrested on a charge of a felony, any crime
constituting a misdemeanof on the first offense and a felony on
subsequent offenses, or a misdemeanor described in division
{AJ(l](a]rof section '108.572 of the Revized Code and of all
children under eighteen years of age arrested or otherwise taken
into custody for committing an act that would be a felony or an
offense of vioclence if committed by an adult. Thé superintendent
also shall file for record‘the fingerprint impressions of all
personé confined in a county, multicounty, municipal,
municipal-county, or multicounty-municipal jail or workhouse,
community-based qorrectional facility, nhalfway house, alternative
residential facility, or state correcticnal institution for the
violation of state laws and of all children under eighteen years
of age who aré confined in a county, multicounty, municipal,
municipal-county, or multicounty—municipél jail or workhouse;
community-baged correctional facility, halfway house, alternative
residential facility, or state correctional institution or in.any
facility for delinguent children for committing an act that would
be a felony or an offense of violence if committed by an adult,
and any other information that the superintendent may recaive

5

from law enforcement officials of the state and its political
subdivisicns.

(4} Thé superintendent shall carry out.Chapter 2950, of
_the Revised Code with respect to the regisération of persons who

are convicted of or plead guilty to a sexwally oriented offense
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and with respect to all other duties imposed on the bureau under
that chapter.

{B) The superintendent shall-prepare aﬁd furnish to every
county, multicounty, municipal, municipal-county, or
multicounty-municipal jail or workhouse, cOmmﬁnitywbased
correctional facility, halfway house, alternative residential
facility, or state correctional institution and to every clerk of
a court in this state specified in division {A)(Z) of this
section standard forms for reporting the information required
under division (A) of this sectibn. The standard forms that the
superintendent prepares pursuant to this division may be in a
tangible format, in an electronic format; or in both tangible
" formats and electr&qic formats.

{C}) The superintendent may cperate a center for
electronic, automated,. or other data processing for the storage
and retrieval of information, data, and statisticé pertaining to
crimipals and to children under elighteen vears of age who are
adjudicated delingquent children for committing an act that would
be a felony or an offense of violence if committed by an adult,
criminal activity, crime prevention, law enforcement, and
criminal justice, and may establish and operate a statewide
communications network to gather and disseminate information,
data, and statiétics for the use of law enforcement agencles.

The superintendent may gather, store, retrieve, and disseminate
infoermation, data, and statistics that pértain to children who
are unde; eighteen years of age and that are gathered pursuant to
sections 109.57 to 109.61 of the Revised Code together with
information} data, énd statistics that pertain té adults and that

are gathered pursuant to those sections.
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(D) The infermation and materials furnished to the
superintendent pursuant to divisioﬁ (A) of this section and
informa£ion and materials furnished to any board or person under
division (F) or {(G) of this section are not public-fecords undex
section 149.43 of the Revised Code.

(E} The attorney géneral shall adopt rules, in acéo;dance
with Chapter 119. of the Revised Code, setting forth the
procedure by which a person may receive or release information

gathered by the superintendent pursuant to division (A) of this

section. A reasonable fee may be charged for this service. 1If a

temporary employment service submits a request for a

determination of whether a person the service plans to refer to

an employment position has been convicted of or pleaded guilty to

: ah offense listed in division (A) (1), (3), (4), or (5) of section

105.572 of the Revised Code, the regquest shall be treated as a
single request and only one fee shall be charged.

{FY (1) &s used in divisicn (F) (2) of this sectiomn, "head
start agency” means an entity in this state that has been
approved to be an agency for purposes of subchapter 1I of the
"ocommunity Economic Development Act,” 95 Stat. 4895 (1981), 42
U.S.C.A. 9831, as amended.

{2) (a) In addifion to or in conjunction with ény reguest
£hat is required to be made under section 109.572, 2151.86,
3301.32, 3301.541, 3319.3%, 3701.881, 5104.012, 5104.013,
5126.28, 5126.281, or 5153.111 of the Revised Code, the board of
education of any school district; any county board of mental
retardation and developmental disabilities; any entity under
contract with a county board of mental retardation and

developmental disabilities; the chief administratocr of any
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chartered nonpublic school; the chief administrator of any home
health agency; the chief administrator of or person operating any
child day-care center, type A family day—-care home, or type B

family day-care home licensed or certified under Chapter 5104. of

the Revised Code; the administrator of any type C family day-care

7

home certified pursuant to Section 1 of Sub. H.B. 62 of the 12lst
general assembly or Section 5 of Am. Sub. S.B. 160 of the 121st
general assembly; the chief administrator of any head start
agency; or the executive director of a public children services
agency may request that the superinténdent of the bureau
investigate and determine, with respect to any individual who has
applied for employment in any position after October 2, 1989, or
any individual wishing to apply for employment with a board of
education may reguest, with.regard to the individual, whether the
bureau has.any iﬁformation gathered under division {A) of this
section that pe;tains to that individual. On receipt of the
'request, the superintendent shall détermine whether that
information exists and, upoﬁ request of the person, board, or
entity regquesting information, alsc shall request from the
federal bureau of investigation any criminal records it has
pertaining to that individual. Within thirty days of the date
that the superintendent receives a regquest, the superintendent
shall send to the board, entity, or person a report of any
information that the superintendent determines exists, including
information contained in records that have been sealed under
section 2953.32 of the Revised Code, and, within thirty days of
its receipt, shall send the board, entity, or person a repoft of

any information received from the federal bureau of
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investigation, other than information the dissemination of which
is prohibited by federal law.
(b) When a board of education is required to receive

information under this section as a prerequisite tc empioyment of

an individual pursuant to section 3319.39 of the Revised Code, it

may accept a certified copy of records that were issued by the
burean of criminal idéntification and investigation and that are
presented by an individual applying for eﬁployment with the
district in lieu of requesting that infprmation itself. In such
a case, the board shall accept the certified copy issﬁed‘by the
bureau in order to make a photocopy of it for that individual's

8

employment application doéuments and shall return the certified
copy to the individual. In a casé of that nature, a district
only shall accept a certified copy of records of that nature
within one year after the date of their issuaﬁce by the bureau.

(3) The state board of education may request, with respect
to any ind;vidual who has applied for employment after October 2,
1989, in any position with the state board or the department éf
education, any information that a school district board of
education is apthorized to requeét under division (F}(é} of this
section, and the supefintendent of the burean shall proceed as 1if
the request has been réceived from a schoel district board of
education under division (F) {2} of this secticn.

{4) When the superintendent of the bureau receives a
‘request for information that is authorized under section 3315.291
of the Revised Code, the superintendent shall proceed as if the
request has been received from a school district board of

education uﬁder division (F) (2). of this section.
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t5) ﬁhen a recipient of an OhloReads classroom or
community reading_grant paid under section 3301.86 dr 3301.87 of
thé Revised Code or.an entity approved by the ChioReads ccuncil
regquests, with respect to any individual who applies to
participate in prbviding any program or service through an entity
approved by the OhioReads council or funded in whole or in part
by the grant, the informaticn that a school district board of
.education is authorized to reguest under divisicn (F) (2} (a} of
this section, the superintendent of the bureau shall proceed as
if the request ®as HAD been received from a school district board
of educatioﬁ under division (F){2)(a) of this section.

{6} WHEN A RELIGIOUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL,
ATHLETIC, OR SERVICE INSTITUTION OR ORGANIZATION CR LOCAL
GOVERNMENT ENTITY REQUESTS, PURSUANT TO SECTION 109.574 OF THE
REVISED QODE‘ANb WITH RESPECT TO ANY CURRENT EMPLOYEE QR
VOLUNTEER OF THE INSTiTUTION, ORGANIZATION, OR ENTITY AS
DESCRIBED IN THAT SECTION, THE INFORMATION THAT A SCHOOL DISTRICT

9

BOARD OF EDUCATICN IS5 AUTHORIZED TO REQUEST UNDER DIVISION
(E} (2} (a) OF THIS SECTICN, THE SUPERINTENDENT OF TﬁE BUREAU SHALL
PROCEED AS IF THE REQUEST HAD BEEN RECEIVED FROM A SCHOOL
DISTRICT BOARD OF EDUCATION UNDER DIVISION (EX(Z)(Q) OF THIS
SECTION, EXCEPT AS SPECIFICALLY PROVIDED OTHERWISE BY SECTION
109.574 OF THE REVISED CODE. '

(GY In additicn to or in conjunction with any request that
is required ta be made under section 173.41, 3701.881, 3712.09,
3721.121, or 3722.151 of the Re%ised Code with respect toc an
individual who has applied for employment in a position that

involves providing direct care to an older adult, the chief
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administrator of a PASSPORT agengy that provides services through
the PASSPORT program created. under section 173.4b of the Revised
Code, home health agency, hosplce care program, home licensed
under Chapter 3721. of the Revised Code, adult day-care program
operated pursuant to rules adopted under section 3721.04 of the
Revised Code, or adult care facility may reguest that the
superintendent of the bureau investigate and determine, with
respecf to any individual who has applied after January 27, 1937,
for employment in a position that does noﬁ involve providing
direct care to an older adult, whether the bureau-has any
information,gathered under division {A5 of this section that
pertains to that individual. On receipt of the request, the
superintendent shall determine whether that information exists
and, on reguest of the administrator requesting information,
shall also reduest from the federal bureau of investigation any
criminal records it has pertaining to that individual. _Within
thirty days of the date a request is received, the superintendent
shall send to the administrator a report of any information
determined to exist, includiné information contained in records
that have been sealed under section 2953.32 of the.Révised Code,
and, within thirty days of its receipt, shall send the
administratof a report of any information received from the
federal bureau of investigation, octher than infcermation the

10

dissemination of which is prohibited by federal law.

{H) Informatioh obtained by a board, administrator, or
other person under this section is confidential and shall not be
released or disseminated. |

(I} The superintendent may charge a reasonable fee for
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providing information or c¢riminal records under division (F) (2}
or (G} of this section.

Sec. 108.572. (B) (1) Upon receipf of a request pursuant
to section 2151.86, 3301.32, 3301.541, 3319.39, 5104.012,
5104.013, or 5153.111 of the Revised Code, a completed form
prescribed pursuant to division (C) (1} of this section, and a set
of fingerprint impressions obtained in the manner described in
division (C) (2} of this section, the superintendent of the bureau
of criminal identification and investigation shall conduct a
criminal recoids check in the manner described in division-{B) aof
‘this section to determine whether any information exists that
indicates that the person who is the subject of the request
previcusly has been convicted of or pleaded guilty td any of the
following:

{a) A wviolation of gection 29%03.01, 2903.02, 2903.03,
2903,04, 2903.11, 23%03.12, 2503.13, 2503.16, 2903.21, 2903.34,
2605.01, 2905.02, 2905.05, 2907.02, 2907.03, 2207.04, 2907.05;
2907.06, 2907.07, 2907.08, 2907.09, 2907.21, 2907.22, 2807.23,
2907.25, 2907.31, 2907.32, 2907.321, 2907;322, 2907.323, 2911.01,
2911.02, 2911.11, 2911.12, 2919.12, 2919.22, 2919.24, 2919.25,
2923.12; 2923.13, 2923.161, 29825.02, 2925.03, 2925.04, 2925.05,
2925.06, or 3716.11 of the Revised Code, felonious sexual
penetration in violation of former section 2507.12 of the Revised
Code, a violation of section 2905.04 of the Revised Code as it
existed prior to July 1, 1896, a violation of section 29819.23 of
the Revised Code that would have been a violation of section
2905.04 of the Revised Code as it existed prior to July 1, 1996,
had the violation been committed prior to that date, or a
violation of section 2925.11 of the Revised Code that is not a

i1
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- minor drug possession offense;

{(h) A violation of an existing of former law of this
state, any other state, or the United States that is
substantially equivalent to any of the offénses listed in
division (A)(l)(é)'of this section.

(2} ©On receipt of a request pursuant to section 5126.28 of
the Revised Code witﬁ respect to an applicant for employment in
any position with a county board of mental retardatioﬁ and
developmental disabilities orrpuréuant to section 5126.281 of the
Revised Code with respect to an applicant for employment in a
position with an entity contracting with a county beard for
employment in a position that involves providing service directly
to individuals with meﬁtal retardation and deve;opmental
disabilities, a completed form prescribed pursuant to division
(C) (1) of this section, and a set of fingerprint impressions
ocbtained in the manner described in division (C) (2) of this
gsection, the superintendent of the bureau of crimiﬁal
identification and investigation shall conduct a criminal records
.check. The superintendent shall conduct the criminal records
check in the manner descriﬁed in division (B) of this Seétion to

determine whether any information exiéts that indicates that the
person who is the subject of the request has been convicted of or
pleaded guilty to any of the following:

(a) A violation of section 29%03.01, 2903.02, 2903.03,
2903.04, 2903.11, 2903.12, 2903.13, 2503.16, 2903.21, 2903.34,
2905.01, 2905.02, 2905.04, 2905.05, 2%07.02, 2907.03, 2207.04,
2907.05, 2907.06, 2907.07, 2907.08, 2907.0%, 2907.12, 29%07.21,

- 9807.22, 2907.23, 2907.25, 29%07.31, 2807.32, 2907.321, 2907.322,

2907.323, 2911.01, 2911.02, 2%11.11, 2911.12, 2915.12, 2519.2%,
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2919.24, 2919.25, 2923.12, 2923.13, 2923.161, 2925.02, 2925.03,
or 3716.11 of the Revised Code;

(b) BAn existing or former law of this state,'any other
‘ state, or the United States that is substantially equivalent to
any of the offenses listéd iﬁ division (A)(Z)(a) of this section.

12

{3) On receipt of a request pursuant to section 173.41,
3712.09, 3721.121, or 3722.151 of the Revised Code, a completed
form prescribad pursuant to division (C) (1) of this section, and
a sef of fingerprint impressions obtained in thg manner described
in division {C)f2) of this sectibn, the superintendent of the
bureau of criminal‘identification'and investigation shall conduct
a criminal records check with respect to any person who has
applied for empldyment in a position that involves providing
direct care to an older adult. The superintendent shall conduct
the criminal records check in the manner described_in division
(B) of this section to determihé whether any information exists
that indicates that the person who is the subject of the request
previously has been convicted of or pleaded guilty to any of the
following: |

{a) A violation of sectiomn 2903.01, 2903.02, 2503.03,
2903.04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2903.34,
2905.01, 2905%.02, 2905.11, 2905.12, 2%07.02, 2907.03y 2907.05,
2907.06, 2907.07, 2907.08, 25%07.092, 2907.12; 2907.25, 2907.31,
2907.32, 2907.321, 2907.322, 2%07.323, 2911.01, 2911.0Z, 2911;11,
2911,12, 2%11.13, 2913.02, 2913.03, 29%13.04, 2913.11, 2913.21,
2913.31, 2913.40, 2913.43, 2913.47, 2913.51, 2919.25, 2921.36,
2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.11, 2925.13,

2995.22, 2925.23, or 3716.11 of the Revised Code;

http://www legislature state.oh.us/Bill Text123/123_SB_187_1_Y.htm

.465

466

469

©470

471

473

475

476

477

- 479

480

481

482

483

484

486

487

488

491

492

493

495

496

498

499

A Vi A 8 S =

6000044
2/6/2008



e WA T M SR LSRR RS g T T

(b} An existing or former law of this-state, any other
state, or the United States that is subétaﬁtially equivalent to
any of the offenses listed in division (A)(3)(a].of this section.

{4) On receipt of a request pursuant tc section 3701.881
of the Revised Code with respect to an applicant for‘émployment
with a home health agency as a person responsible for the care,
custody, or control of a child, a completed form prescribed
pursuant to_diﬁision (CY (1) of this section, and a set ofr
fingerprint impressions cobtained in the manner described in

‘division (C){2) of this section, the superintendent of the bureau
of c;iminal identification and investigation shall conduct a

13

criminal records check. The superintendent shall conduct the
criminal records check in the manner described in diviéion (B) of
this section to determine whether any information exists that
indicates that the person who is the subject of fhe request
previously has been convicted of or pleaded guilty to any of the
follqwing:

{a) A violation of section 2903.01, 2503.02, 22%03.03,
| 2903,04, 2903.11, 2903.12, 2903.13, 2903.16, 2903.21, 2%03.34,
2905.01, 2905.02, 2905.04, 2905.05, 2907.02, 2%07.03, 2907.04,
2507.05, 2907.06, 2907.07, 2907.08, 2907;09, 2907.12, 2907.21,
2807.22, 2807.23, 2907.25, 2907.31, 2907.32, 2907.321, 2907.322,
2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 291%.12, 2919.22,
2919.24, 2919.25, 2923.12, 2923.13, 29%23.16l, 2925.02, 2925.03,
2925.04, 2925.05, 2925.06, or 3716.11 of the Revised Code or a
violation of section 2925.11 of the Revised Code that is not a
minor drug possession offense;

{b) An existing or former law of this state, any other
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state, or the United States that is substantially equivalent to
any of the offenses listed in division (&) (4) (a) of this section.
-{5) On receipt of a request pursuant to section 3701.881

of the Revised Code with respect to an applicant for employment
with a home health.agenﬁy in a position that involves providing
direct care to an older adult, a completed form preécribed
pursuant to division (é)(l) of this section, and a set of
fingerprint impressions obtained in the manner described in
division (C)(2) of this section, the superintendent of the bureau
of criminal identification and investigatioﬁIShall condﬁct a
criminal records check. The superintendent shall conduct the
criminal records check‘in the manﬁer described in division (B) of
this zection to determine whether any information exists that
indicates that the person who is the subject of the request
previously has been convicted of or pleéded.guilty to any of the
following:

| .(a) A violation of section 2903.01, 2903.02, 2903.03,

14

2603.04, 2903.11, 2903.12, 2903.13, 2903.16, 29%03.21, 2903.34,
2905.01, 29%05.02, 2905.11, 2905.12, 2907.02, 2907.03, 22807.05,

2907.06, 2907.07, 2907.08, 2907.09, 2%07.12, 2807.25, 2907.31,

2907.32, 2907.321, 29%07.322, 2907.323, 2911.01, 2911.02, 2911.11,

2911.12,.2911.13, 2913.02, 2913.03, 2913.04, 2913,11, 2913.Z21,
2913.31, 2913.40, 2913.43, 2913.47, 29%13.51, 2919.25, 2921.36,
__2923.12, 2923.13, 2923.161, 2925.02, 2925.03, 2925.11, 2925.13,
2925;22, 2925.23, or 3716.11 of the Revised Code;

(b} Bn existing or former law of this state, any other
state, or the United States that is substantially equivalent to

any of the offenses listed in division {(A) (5) (a) of this section.
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(6) When conducting a c¢riminal records check upon a
request pursuant to section 331%.39% of the Revised Code for an
applicant who is.a teacher, the superintendent shall determine
whether any informatién exists that indicates that the péréon who
is the subject of the request previousiy has been convicted of o£
pleaded gquilty to any offense specified.in section 3519.31 of the
Revised Code.

(7) Not later than thirty days after the date the
superintendent receives the request, completed form, and
fingerprint impressions, the superintendent shall send the person
who made the request any information, other than information the
dissemination of which is prohibited by federal law, the
superintendent detérmines exists with.respect teo the person who
is the subject of the request that indicates that fhe person
previously has been convicted of or pleaded guilty to any offense
listed or described in division (AY (1), (2), (3}, (4), oxr (5} of
this section. The superintendent shall send the person who made
the request a'copy of the list of offenses specified in division
(AY {1y, (2)Y, (3), (4), or (5) of this section. If the reguest
was made under section 3701.881 of the Revised Code with regard
to an applicant who‘may be both responsible for the care,
custody, or control of a child and involved in providing direct
care to an older adult, the superintendent shall provide a liét

15

of the offenses specified in divisicns (A) (4) and (5) of this
section.

(B) Thé superinténdent shall conduct any criminal records
'check'requested'under section 173.41, 2151.86, 3301.32, 3301.541,

3319.3%, 3701.881, 3712.09, 3721.121, 3722.151, 5104.012,
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_5104.013, 5126.28, 5126.281, or 5153.111 of the Revised Code as
follows: | |

(1) The superintendent shall review or cause to be
‘reviewed any relevant information gathered and compiled by the
bureau under division (&) of seétion 109.57 of the Revised Code
that relates to the person who is the subject of the request,
including any relevant information contained in records that have
been sealed under sedtion 2953.32 of the Revised Code;

(2} If the fequest received by the superintendent asks for
information from the federal bureau of investigation, the
superintendent shall request frbm the federal bureau of
investigation any information it haé with respect to the person
who is the subject of the request and shall review or cause to be
reviewed any information the suéerintendent receives from that
bureéu.r

(C) (1) The superintendent shall preécribe a form to obtain
the‘information necessary to conduct a criminal records check
from any perscon for whom a criminal records chéck is required by
section 173.41, 2151.86, 3301.32, 3301.541, 3319.39, 3701.881,
3712.09, 3721.121, 3722.151, 5104.012, 5104.013, 5126.28,
5126.281, or 5153.111 of the Revised Code. THE FORM THAT THE
SUPERINTENDENT PRESCRIBES PURSUANT TC THIS DIVISION MAY BE IN A
TANGIBLE FORMAT, IN AN ELECTRONIC FORMAT, OR IN BOTH TANGIBLE AND
ELECTRONIC FORMATS. |

{2} The superintendent shall prescribe standérd impression
sheets to obtain the fingerprint impressions of any person for
whom a criminal records check is reguired by section 173.41,
2151.86, 3301.32, 3301.541, 3319.39, 3701.881, 3712.09, 3721.121,
3722.151, 5104.012, 5104.013, 5126.28, 51Z6.281, 5r 5153.111 of

16
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the Revised Code. Any person for whom a records check is
required by any of those sections Shall‘obtain the fingerprint
impressions at a county sheriff's cffice, municipal police
department, or any othéi entity with the ability to make
fingerprint impressions on the standard impression shests
prescribed by the superintendent, The office, department, or
entity may charge the person a reasénable fee for making the
impressions. THE STANDARD IMPRESSION SHEETS THAT THE
SUPERINTENDENT PRESCRIBES PURSUANT TO THIS DIVISION MAY BE IN A
TANGIBLE FORMAT, IN AN ELECTRONIC FORMAT, OR IN BCTH TANGIBLE AND
ELECTRONIC_ FORMATS.

(3} Sﬁbject to division (D) of this section, the
superintendent shall érescribe and charge a reasonable fee for
providing a criminal recordé check requested under section
173.41, 2151.886, 3301.32,:3301.541, 3319.3%, 3701.881, 3712.09,
3721.121, 3722.151, 5104.012, 5104.013, 5126.28, 5126.281, or
5153.111 of the Revised Code. The person making a criminal
records reguest under section 173.41, 2151.86, 3301.32, 3301.541,
3319.39, 3701.581, 3712.09, 3721.121, 3722.151, 5104.012,

. 5104.013, 5126.28, 5126.281, or 5153.111 of the Revised Code
shall pay the fee prescribed pursuant to this division. A person
making a request under section 3701.881 of the Revised Code for a
criminal records check for an applicant who may be both
responsible for the care, custedy, or control of a child and
involved in providing direct care to an older adult shall pay one
fee for the request.

(D} A determination whethér_any information exists that
indicates that a person p;eviously has been convicted of or

pleaded guilty to any offense listed or described in divigion.
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{A)(l)(a)Aor {b), kA)(Z}(a) or (b), (A)(3)(a) or (b), (B)(4)(a)
or (b), or (A){5)(a) or (b) of this section that is made by the
superintendent with respect to information considered in a

criminal recordé check in accordance with this section is vélid

for the person who is the subject of the criminal records check

17

for a period of one year from the date upon which the
superintendent makes the determination. During the period in
which the determination in regard to a person is valid, if
.another reguest under this section”is made for a criminal records
éheck for that pexson, the superintendent shall provide the
information Fhat is the basis for the superintendent's initial
determination at a lower fee than the fee prescribed for the
initial criminal records check.

(E) As used in this section:

(1) "Criminal records check" means any criminal records
éheck condu&ted by the superintendent of the bureau of criminal
identification and investigation in accordance with division (B)
of this section.

(2} V”Minor drug possession offense” has the same meaning
as in section 2925.01 of the Revised Code.

(3) "Older adult” means a persoh age sixty or older.

Sec. 109.574. (A) AS USED IN THIS SECTION:

(1) "CURRENT EMPLOYEE OR VOLUNTEER" MEANS ANY PERSCN WHO,
AT THE TIME IN QUESTION AND REGARDLESS OF WHETHER THE PERSON
COMMENCED THE PERSON'S EMPLOYMENT OR VOLUNTEER STATUS PRIOR TO,
ON, OR AFTER THE EFFECTIVE DATE OF THIS SECTION, IS EMPLOYED ON A
FOLL-TIME OR PART-TIME BASIS, QR I3 A VOLUNTEER ON A FULL-TIME OR

PART-TIME BASIS, IN ANY POSITION THAT ENABLES THE PERSON ON A
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REGULAR BASIS TO HAVE UNSUPERVISED ACCESS TO A CHILD.

(2) "CRIMINAL RECORDS CHECK" HAS THE SAME MEANING AS IN
SECTION 109,572 OF THE REVISED CODE.

(3) "UNSUPERVISED ACCESS TO A CHILD" MEANS THAT THE PERSON
IN QUESTION HAS ACCESS TO A CHILD AND THAT EITHER OR BOTH OF THE
FOLLOWING APPLY:

(a) NO OTHER PERSON OVER EIGHTEEN YEARS OF AGE#IS PRESENT
IN THE SAME ROOM WITH THE CHILD, OR, IF OUTDOORS, NO OTHER PERSON
IS WITHIN A THIRTY-YARD RADIUS OF THE CHILD.

(b) THE PERSON IN QUESTION ESTABLISHES OR ATTEMPTS TO
ESTABLISH A RELATIONSHIP OF TRUST WITE THE CHILD.

18

(B} (1) (a) SUBJECT TO DIVISICN (G) OF THIS SECTION, A
RELIGIOUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL, ATHLETIC, OR
SERVICE INSTITUTION OR ORGANIZATION OR LOCAL GOVERNMENT ENTITY )
THAT PROVIDES CARE, TREATMENT, EDUCATION, TRAINING, INSTRUCTIDN,
SUPERVISION, OR RECREATION TO CHILDREN SHALL REQUEST THE
SUPERINTENDENT OF THE BﬂREAU OF CRIMINAL IDENTIFICATION AND
INVESTIGATION TO CONDUCT, IN ACCORDANCE WITH bIVISION_(E){G]rOF
SECTION 109.57 OF THE REVISED CCDE, A CRIMINAL RECORDS CHECK WITH
RESPEéT TO ANY CURRENT EMPLOYEE OR VOLUNTEER OF THE INSTITUTION,
ORGANIZATION, OR ENTITY WHO ON A REGULAR BASIS HAS UNSUPERVISED
ACCESS TO A CHILD IF BOTH OF THE FCLLOWING APPLY:

(i) A PARENT OR GUARDIAN OF A CHILD FOR WHOM THE
INSTITUTION, ORGANIZATION, OR LOCAL GOVERMMENT ENTITY FPROVIDES
SERVICES MAKES A WRITTEN REQUESf TO THE INSTITUTION,
ORGANIZATION, OR ENTITY THAT A CRIMINAL RECORDS CHECK BE

CONDUCTED WITH RESPECT TO THAT EMPLOYEE OR VOLUNTEER.

(1i) THE PARENT OR GUARDIAN PAYS THE FEE IDENTIFIED IN
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DIVISION (D) OF THIS SECTION.

(b) THE REQUEST FOR A CRIMINAL RECORDS CHECK THAT A
RELIGIOUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL, ATHLETIC, OR
SERVICE TNSTITUTION OR ORGANIZATION OR LOCAL GOVERNMENT ENTITY IS
REQUIRED TO MAKE UNDER DIVISION (B) (1) (a) OF THIS SECTION SHALL
CONSIST OF A REQUEST FOR THE INFORMATION A SCHOOL DISTRICT BOARD
OF EDUCATION MAY REQUEST UNDER DIVISION (F)(2)(a) OF SECTION
109.57 OF THE REVISED CODE AND SHALL BE ACCOMPANIED BY THE FORM
AND STANDARD IMPRESSTON SHEET PRESCRIBED BY THE BUREAU OF
IDENTIFICATION AND INVESYTIGATION UNDER DIVISION (C) OF SECTION
109.572 OF THE REVISED CODE,

(c) IF THE CURRENT EMPLOYEE OR VOLUNTEER IN RELATION 70
WHOM A REQUEST IS TO BE MADE UNDER DIVISION (B) (1) OF THIS
SECTION DOES NOT PRESENT PROOF THAT THE CURRENT EMPLOYEE OR
VOLUNTEER HAS BEEN A RESIDENT OF THIS STATE FOR THE FIVE-YEAR
PERTOD IMMEDIATELY PRIOR TO THE DATE UPON WHICH THE CRIMINAL
RECORDS CHECK IS REQUESTED OR DOES NOT PROVIDE EVIDENCE THAT

1%

WITHIN THAT FIVE-YEAR PERIOD iHE SUPERINTENDENT HAS REQUESTED
-INFORMATION ABOUT THE CURRENT EMPLOYEE OR VOLUNTEER FROM THE
FEDERAL BUREAU OF INVESTIGATION IN¥ A CRIMINAL RECORDS CQECK, THE
RELIGIOQUS, CHARITABLE, SCIENTiFIC, EDUCATIONAL, ATHLETIC, OR
SERVICé'INSTITUTION OR ORGANIZATION OR LOCAL GOVERNMENT ENTITY
MAKING THE REQUEST SHALL REQUEST THAT THE SUPERINTENDENT OBTAIN
TNFORMATION FROM TEE FEDERAL BUREAU OF INVESTIGATION AS PART OF
THE CRIMINAL RECORDS CHECK FOR THE CURRENT EMPLOYEE OR VOLUNTEER.
IF THE CURRENT EMPLOYEE OR VOLUNTEER PRESENTS PROOF THAT-THE
CURRENT EMPLOYEE OR VOLUNTEER HAS BEEN A RESIDENT OF THIS STATE

FOR THAT FIVE-YEAR PERICD, THE RELIGIOUS, CHARITABLE, SCIENTIFIC,
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EDUCATIONAL, ATHLETIC, OR SERVICE INSTITUTION OR ORGANIZATION OR
LOCAL GOVERNMENT ENTITY MAY REQUEST THAT THE SUPERINTENDENT
OBTAIN INFORMATION FROM THE FEDERAL BUREAU OF INVESTIGATION AS
PART OF THE CRIMINAL RECORDS CHECK.

{d) THE SUPERINTENDENT OF THE BUREAU CF CRIMINAL
IDENTIFICATION AND INVESTIGATION SHALL PERFORM A CRIMINAL RECORDS
CHECK REQUESTED UNDER DIVISION (B)(1)(a) OF THIS SECTION IN
BCCORDANCE WITH DIVISION (F) (6} OF SECTION 109.%57 OF THE BEQISED
~ CODE.

{2y A RELIGIOUS, CHARITABLE, SCIENTTFIC, EDUCATIONAL,
ATHLETIC, OR SERVICE INSTITUTION OR ORGANIZATION OR LOCAL
GOVERNMENT ENTITY REQUIRED BY DIVISION (B)(1){a) OF THIS SECTION
TO REQUEST A CRIMINAL RECCRDS CHECK SHALL PROVIDE TO EACH CURRENT
EMPLOYEE OR VéLUNTEER IN RELATION TO WHOM A REQUEST IS MADE UNDER
DIVISION (B) (1) (a} OF THIS SECTION FOR A CRIMINAL RECORDS CHECK A
COPY OF THE FORM PRESCRIBED PURSUANT TO DIVISION (C) (1) OF
SECTION 109.572 OF THE REVISED CODE, PROVIDE TO THAT CURRENT
FMPLOYEE OR VOLUNTEER A STANDARD IMPRESSION SHEET TO OBTAIN
FINGERPRINT IMPRESSIONS PRESCRIBED PURSUANT TO DIVISION (C) (2) OF
THAT SECTION, OBTAIN THE COMPLETED FORM AND IMPRESSION SHEET FROM
THAT CURRENT EMPLOYEE OR VOLUNTEER, AND FORWARD THE COMPLETED
FORM AND IMPRESSION SHEET TO THE SUPERINTENDENT OF THE BUREAU OF
CRIMINAL IDEﬁTIFICATION AND INVESTIGATION AT THE TIME THE

20

INSTITUTIdN, ORGANIZATION, OR ENTITY REQUESTS A CRIMINAL RECORﬁS
CHECK PURSUANT TO DIVISICON (E)(;]ig) OF THIS SECTION WITH RESPECT
TO THAT CURRENT EMPLOYEE OR VOLUNTEER.

(3) ANY CURRENT EMPLOYEE OR VOLUNTEER WHO RECEIVES

PURSUANT TO DIVISION (B) (2} OF THIS SECTION A COPY OF THE FORM
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PRESCRIBED PURSUANT TO DIVISION (C) (1) OF SECTION 109.572 OF THE
EEVISEﬁ CODE AND A CORY OF AN IMPRESSION SHEET PRESCRIBED
PURSUANT TO DIVISION (g)(Z) bF THAT SECTION AND WHO IS REQUESTED
TO COMPLETE THE FORM AND PROVIDE A SET OF FINGERPRINT IMPRESSIONS
SHALL, COMPLETE THE FORM OR PROVIDE ALL OF THE INFORMATION
NECESSARY TCO COMPLETE THE EORM AND SHALL PROVIDE THE IMPRESSION
SHEET WITH THE IMPRESSIONS OF THE CURRENT EMPLOYEE'S OR
VOLUNTEER'S FINGERPRINTS. IF A CURRENT EMFLOYER ORVVOLUNTEER,
UPON REQUEST, FAILS TO PROVIDE THE INFORMATION NECESSARY TO
COMPLETE THE FORM OR FAILS TC PROVIDE IMPRESSIONS.CF THE CURRENT
EMPLOYEE'S OR VOLUNTEER'S FINGERPRINTS, THE RELIGIOUS,
CHARITABLE, SCIENTIFIC, EDUCATIONAL, ATHLETIC, CR SERVICE
INSTITUTION OR ORGANIZATION OR LOCAL GOVERNMENT ENTITY PROMPTLY
SHALL EEMOVE THE CURRENT EMPLOYEE OR VOLUNTEER FROM ANY POSITION
THAT ENABLES THE CURRENT EMPLOYEE OR VOLUNTEER ON A REGULAR BASIS
TO HAVE UNSUPERVISED ACCESS TO A CHILD. -

(C) (1) EXCEPT AS PROVIDED IN DIVISION (C){(3) OF THIS .
SECTION, A RELIGIOUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL,
ATHLETIC, OR SER#ICE INSTITUTION OR ORGANIZATION OR LOCAL -
GOVERNMENT ENTITY THAT REQ&ESTS A CRIMINAL éECORDS CHECK PURSUANT
TO0 DIVISION (B} OF THIS SECTION PROMPTLY SHALL. REMOVE THE CURRENT
EMPLOYEE OR VOLUNTEER IDENTIFIED IN THE REQUEST FROM ANY POSITION
THAT ENABLES THE CURRENT EMPLOYEE OR VOLUNTEER ON A REGULAR BASIS
T¢O HAVE UNSUPERVISED ACCESS TO A CHILD IF THE INFORMATION
REQUESTED UNDER THIS SECTION.FROM'THE BURFAU OF CRIMINAL
IDENTIFICATION AND INVESTIGATION INDICATES THAT'THE CURRENT
EMPLOYEE OR.VOLUNTEER PREVIOUSLY HAS BEEN CONVICTED OF OR.PLEADED
GUILTY TO ANY OF THE FOLLOWING OFFENSES:

(a) ANY OFFENSE UNDER THE LAW OF THIS STATE THAT IS A

21
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FELONY COR ANY OFFENSE UNDER A FORMER LAW OF THIS STATE THAT WAS A
fELONY AT THE TIME IT WAS COMMITTED; |

(b) ANY OFFENSE COMMITTED UNDER THE LAW OF A STATE OTHER
THAN THIS STATE OR UNDERVTHE LAW OF THE UNITED STATES THAT, IF
COMMITTEb IN THIS STATE, WOULD.BE A FELONY UNDER THE LAW CF THIS
STATE;

{Q) ANY SEXUALLY ORIENTED OFFEWSE, AS DEFINED IN SECTION
2950.01 OF THE REVISED CODE, OTHER THAN A VIOLATION OF SECTION
2905.03 OF THE REVISED CODE, COMMITTED UNDER THE LAW OF THIS
STATE, ANOTHER STATE, OR THE UNITED STATES.

(2) UPON RECEIPT CF A NOTIFICATION OF THE RESULTS OF A
CRIMINAL RECORDS CHECK FROM fHE BUREAU OF CRIMINAL IDENTIFICATION
AND INVESTIGATION THAT WAS REQUESTED PUBSUANT TO DIVISIOWN fﬁ) oF
THIS SECTION, THE RELIGIOUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL,
ATHLETIC, QR SERVICE INSTITUTION CR CRGANIZATION QR LOCAL
GOVERNMENT ENTITY THAT RECEIVES-THE NOTIFPICATION PROMPTLY SHALL
NOTIFY THE PARENT OR GUARDIAN WHO REQUESTED THE CHECK WHETHER THE
CHECK SHOWED, OR DID NOT SHOW, THAT THE CURRENT EMPLOYEE OR
VOLUNTEER WHO IS THE SUBJECT OF THE CHECK PREVIOUSLY.HAS BEEN
CONVICTED OF OR PLEADED GUILTY TC ANY OF THE OFFENSES LISTED IN
DIVISION (C) (1) QF THIS SECTION. TIF THE CHECK SHOWED THAT THE
CURRENT EMPLOYEE OR VOLUNTEER PREVIOUSLY. HAS BEEN CONVICTED OF OR
ELEADED GUILTY TO ONE OR MORE OF THOSE OFFENSES, THE NOTIFICATION
TO THFE PARENT OR GUARDIAN SHALL STATE THE FACT OF THE CONVICTION
OR GUILTY PLEA BUT SHALL NOT IDENTIFY THE COFFENSE OR OFFENSES.

IF THE CURRENT EMPLOYEE OR VOLUNTEER WAS HIRED OR ACCEPTED AS A
VOLUNTEER TO THE POSITIDN.THAT ENABLES THE CURRENT EMPLOYEE OR
VOLUNTEER ON A REGULAR BASIS TC HAVE UNSUPERVISED ACCESS TO A

CHILD AS A RESULT OF THE CURRENT EMPLOYEE OR VOLUNTEER SATISFYING
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APPLICABLE REHABILITATION STANDARDS OR PERSCNAL CHARACTER
STANDARDS ADOPTED BY THEIAPPROPRIATE REGULATOR§ ENTITY AS
DESCRIBED IN DIVISION (Q)(s] OF THIS SECTION, THE NOTIFICATION
ALS0O SHALL STATE THAT FACT AND THAT THE LAW DOES NOT REQUIRE THE
REMOVAL OF THE CURRENT OFFICER OR EMPLOYEE FROM THE POSITION THAT

22

ENABLES THE CURRENT OFFICER OR EMPLOYEE ON A REGULAR BASIS TO
HAVE‘UNSUPERGISED ACCESS TO A CHILD. TIF THE PARENT OR GUARDIAN

' OF MORE THAN ONE CHILD REQUESTED A CHECK REGARDING THE SAME
CURRENT EMPLOYEE OR VOLUNTEER, THE INSTITUTION, ORGANIZATION, OR
ENTITY SHALL PROVIDE THE NOTIFICATION UNDER THIS DIVISION TO EACH
REQUESTING PARENT OR GUARDIAN, THIS SECTION DOES NOT REQUIRE THE
INSTITUTION, ORGANIZATION, OR ENTITY TO TRANSFER, TERMINATE THE
EMPLOYMENT OR VOLUNTEER STATUS, OR IMPOSE ANY OTHER SANCTION,
OTHER THAN THE SANCTION DESCRIBED IN DIVISION (C) (1) OF THIS
SECTION, AGAINST A CURRENT EMPLOYEE OR VOLUNTEER WHO IS THE

_ SUBJECT OF A CRIMINAL RECORDS CHECK IF THE CHECK SHOWED THAT THE
CURRENT EMPLOYEE OR VOLUNTEER PREVIOUSLY HAS BEEN CONVICTED OF OR
PLEADED GUILTY TO ONE OR MORE OF ‘THE OFFENSES LISTED IN DIVISION
(C) (1) OF THIS SECTION:

(3) A RELIGIOUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL,
ATHLETIC, OR SERVICE INSTITUTION OR ORGANIZATION OR LOCAL
GOVERNMENT ENTITY THAT REQUESTS A CRIMINAL RECORDS CHECK PURSUANT
TO DIVISION (B) OF THIS SECTION AND THAT RECEIVES INFORMATTON
FROM THE BUREAU OF CRIMINAL IDENTIFTCATION AND INVESTIGATION
PURSUANT TO THE REQUEST THAT TNDICATES THAT THE CURRENT EMPLOYEE
OR VOLUNTEER IDE&TIFIED IN THE REQUEST PREVIOUSLY -HAS BEEN
CONVICTED OF OR PLEADED GUILTY TO ANY OFFENSE IDENTIFIED IN

DIVISION (C}{1l) ©OF THIS SECTION IS NOT REQUIRED TO REMOVE THE
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CURRENT EMPLOYFE OR VOLUNTEER FROM A POSITION THAT ENABLES THE
CURRENT EMPLOYEE DR-VOLUNTEEﬁ'ON A REGULAR BASIS TO HAVE
UNSUPERVISED ACCESS TO A CHILD IF THE CURRENT EMPLOYEE OR
VOLUNTEER WAS HIRED OR ACCEPTED AS A VOLUNTEER FOR THAT POSITION
AS A RESULT OF THE CURRENT OFFICER OR EMPLOYEE SATISFYING
APPLICABLE-REHABILITATiON STANDARDS OR PERSONAL CHARACTER
STANDARDS ADOPTED BY THE APPROPRIATE REGULATORY ENTITY PURSUANT
TO DIVISION (E) OF SECTION 2151.86, 3301.32, 3301.541, 3319.39,
5104.012, OR 5153.111 OF THE REVISED CODE, DIVISION (EF) OF
SECTTON 173.41, 3701.881, 3712.09, 3721.121, OR 3722.151 OF THE
REVISED CODE, DIVISTON (G} OF SECTION 5104.013 OF THE REVISED

23

CODE, OR DIVISION (ﬁ) OF SECTION 5126.28 OF THE REVISED CODE.
(D) (1) A WRITTEN REQUEST FOR A CRIMINAL RECORDS CHECK
SUBMITTED.BY 5 PARENT OR GUARDIAN UNDER DIVISION (B) OF THIS
 SECTION MAY IDENTIFY MORE THAN ONE CURRENT EMPLOYEE OR VOLUNTEER
FOR WHCM THE CHECK IS REQUESTED. |
(2) . IF A PARENT OR GUARDIAN OF A CHILD SUBMITS A WRITTEN
REQUEST UNDER DIVISION (B) OF THIS SECTION FOR A CRIMINAL RECORDS
CHECK OF ANY CURRENT EMPLOYEE OR VOLUNTEER, THE PARENT OR
GUARDIAN, AT THE TIME OF SUBMITTING THE REQUEST, SHALL PAY TO THE
RELIGIOUS, CHARITABRLE, SCIENTIFIC, EDUCATIONAL, ATHLETIC, CR
SERVICE INSTITUTION OR CRGANIZATION OR LOCAL GOVERNMENT ENTITY TO
WHICH THE REQUEST WAS SUBMITTED THE FEE, IF ANY, PRESCRIBED
PURSUANT TO DIVISION (I) OF SECTION 108.57 OF THE REVISED CODE.
THE PARENT OR GUARDIAN SHALI, PAY A SEPARATE FEE FOR EACH WRITTEN
REQUEST SO SUBMITTED OR, IF MORE THAN ONE CURRENT EMPLOYEE OR
VOLUNTEER TS IDENTIFIED ON A WRITTEN REQUEST SO SUBMITTED, FOR

EACH CURRENT EMPLOYEE OR VOLUNTEER SC IDENTIFIED ON THE WRITTEN.
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REQUEST. THE RELIGIéUS, CHARITABLE,.SCIENTIFIC, EDUCATIONAL,
ATHLETIC, OR SERVICE INSTITUTION OR ORGANIZATION OR LOCAL
GOVERNMENT ENTITY TC WHICH THE REQUEST WAS SUEMITTED SHALL
FORWARD EACH FEE PAID IN RELATION TO THE REQUEST TO THE BUREAU OF
CRIMINAL IDENTIFICATION AND INVESTIGATION AT THE SAME TIME THAT
THE TINSTITUTION, ORGANIZATION, OR ENTITY REQUESTS THE
SUPERINTENDENT OF THE BUREAU, PURSUANT TO DIVISION (B) OF THIS
SECTION, TO CONDUCT A‘CRIMINAL RECORDS CHECK OF THE CURRENT
EMPLOYEES QR VQLUNTEERS IDENTIFIED IN THE REQUEST.

{(E) THE REPORT OF ANY CRIMIMAL RECORDS CHECK CONDUCTED BY
THE BUREAU OF CRIMINAL IDENTIFICATION AND INVESTIGATION PURSUANT
TO A REQUEST MADE UNDER DIVISION (B) OF THIS SECTION IS NOT A
PUBLIC RECORD FOR THE PURPOSES OF SECTION 149.43 OF THE REVISED
CODE. AND SHALL NOT BE MADE AVAILABLE TO ANY. PERSON OTHER THAM THE
CURRENT EMPLOYEE OR VOLUNTEER TO WHOM IT PERTAINS, THE RELIGIOUS,
CHARITABLE, SCIENTIFICf EDUCATIONAL, ATHLETIC, CR SERVICE
INSTITUTION OR ORGANIZATION OR LOCAL GOVERNMENT ENTITY REQUESTING

24

THE CRIMINAL RECbRDS CHECK, AND ANY COURT, HEARING CFFICER, OR
OTHER NECESSARY INDIVIDUAL INVOLVED IN A CASE DEALING WITH THE
CURRENT EMPLOYEE OR VOLUNTEER. THIS DIVISION DOES NOT LIMIT OR
RESTRICT THE PROVISION OF INFORMATION PURSUANT TO DIVISION (C)(Z)
OR {(G) (2) OF THIS SECTION TC A PARENT OR GUARDIAN WHO MADE A
REQUEST FOR A CRIMINAL RECORDS CHECK OF THE CURRENT EMPLOYEE OR
VOLdNTEER.

(F) AT THE TIME OF A PERSON'S INITIAL APPLICATION TO ANY
RELIGIOUS, CHARITABLE, SCIENTIFIC,. EDUCATIONAL, ATHLETIC, OR
SERVICE INSTITUTION OR ORGANIZATION OR LOCAL GOVERNMENT ENTITY

FOR APPOINTMENT OR EMPLOYMENWT ON A FULL-TIME OR PART-TIME BASIS,

¢
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OR AS A VOLUNTEER ON A FULL-TIME OR PART-TIME BASTS, IN ANY
POSITION THAT WILL ENABLE THE PERSON ON A REGULAR BASIS TO HAVE
UNSUPERVISED ACCESS TO A CHILD, THE INSTITUTION, ORGANIZATION, OR
ENTITY SHALL INFORM THE PERSON THAT, IF THE PERSON IS APPOINTED
OR EMPLOYED TO OR ACCEPTED-AS A VOLUNTEER IN TﬁE POSITION, THE
PERSON SUBSEQUENTLY MIGHT BE REQUIRED TO PROVIDE A SET OF
IMPRESSIONS OF THE PERSON'S FINGERFRINTS AND A CRIMINAL RECORDS
CHECK SURSEQUENTLY MIGHT BE CONDUCTED WITH RESPECT TC THE PERSON
IN ACCORDANCE WITH DIVISION (B) OF THIS SECTION. NOT LATER THAN
THIRTY DAYS AFTER THE EFFECTIVE DATE OF THIS SECTION, EACH
RELIGIOUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL, ATHLETIC, OR
SERVICE INSTITUTION OR ORGANIZATION OR LOCAIL GOVERNMENT ENTITY
THAT PROVIDES CARE, TREATMENT, EDUCATION, TRAINING, INSTRUCTION,
SUPERVISION, OR RECREATION TO CHILDREN SHALL NOTIFY EACH CURRENT
EMPLOYEE OR VOLUNTEER THAT THE CURRENT EMPLOYEE OR VOLUNTEER
SUBSEQUENTLY MIGHT BE REQUIRED TO PROVIDE A SET OF IMPRESSIONS OF
THE CURRENT EMPI,OYEE'S OR VOLUNTEER'S FINGERPRINTS AND THAT A
CRIMINAL RECORDS CHECK SUBSEQUENTLY MIGHT BE CONDUCTED WITH
RESPECT TO THE CURRENT EMPLOYEE OR VOLUNTEER IN ACCORDANCE WITH
DIVISION (B} OF THIS SECTION.

(@) (1) DIVISIONS (B) AND (C) OF THIS SECTION DO NOT APPLY
REGARDING ANY CURRENT- EMPLOYEE OR VOLUNTEER OF A RELIGIOQUS,
CHARITABLE, SCIENTIFIC, EDUCATIONAL, ATHLETIC, OR SERVICE

25

INSTITUTION OR ORGANIZATION OR LOCAL GOVERNMENT ENTITY THAT
PROVIDES CARE, TREATMENT, EDUCATION, TRAINING, INSTRUCTION,
SUPERVISION, OR RECREATION T¢ CHILDREW IF, WITHIN THE |
TWELVE-MONTH PERICD PRECEDING THE MAKING OF A REQUEST BY A PARENT

OR GUARDIAN FOR A CRIMINAL RECORDS CHECK OF THE CURRENT EMPLOYEE
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OR VOLUNTEER PURSUANT TO DIVISION (B) OF THIS SECTION, EITHER CF
THE FOLLOWING QCCURRED:

(a) - THE RELIGIOUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL,
ATHLETIC, OR SERVICE INSTITUTION OR ORGANIZATION OR LOCAL
GOVERNMENT ENTITY REQUESTED A CRIMINAL RECORDS CHECK REGARDING
THE CURRENT EMPLOYEE OR VOLUNTEER UNDER SECTION 2151.86, 3301.32,
3301.541, 3319.39%, 3701.881, 5104.012, 5104.013, OR 5153.111 OF
THE REVISED CODE, AND THE CRIMINAL RECORDS CHECK DID NOT REVEAL
ANY PRIOR CONVICTION OF OR PLEA OF GUILTY TO AN OFFENSE LISTED IN
DIVISION (C) (1) OF THIS SECTION.

{b) THE RELIGICUS, CHARITABLE, SCIENTIFIC, EDUCATIONAL,
ATHLETIC, OR SERVICE INSTITUTION OR ORGANIZATION OR LOCAL
GOVERNMENT ENTITY REQUESTED A CRIMINAL RECORDS CHECK REGARDING
THE CURRENT EMPLOYEE OR VOLUNTEER UNDER DIVISION (B) OF THIS
SECTION, AND THE CRIMINAL RECORDS CHECK DID NOT REVEAL ANY PRIOR
CONVICTION CF OR PLEA QF GUILTY TO AN OFFENSE LISTED IN DIVISION
(C) (1) OF THIS SECTION.

(2y IF A PARENT OR GUARDIAN OF A CHILD MAKES A WRITTEN
REQUEST PURSUANT TC DIVISION (B} OF THIS SECYICN FOR A CRIMINAL
RECORDS CHECK OF A CURRENT EMPLOYEE OE VOLUNTEER OF A RELIGIOUS,
CHARITABLE, SCIENTIFIC, EDUCATIONAL, ATHLETIC, OR SERVICE
INSTITUTION OR ORGANIZATION OR LOCAL GOVERNMENT ENTITY THAT
PROVIDES CARE, TREATMENT, EDUCATION, TRAINING, INSTRUCTION,
SUPERVISION, OR RECREATION TO CHILDREN, AND IF, PURSUANT TO
DIVISION (G) (1} OF THIS SECTION, DIVISIONS-(E) BAND (Q) OF THIS
SECTION DO NOT APPLY REGARDING THE CURRENT EMPLOYEE OR VOLUNTEER,
THE INSTITUTION, ORGANIZATION, OR ENTITY IS NOT REQUIRED TO
REQUEST THE SUPERINTENDENT OF THE BUREAU OF CRIMINAL
IDENTIFICATTON AND INVESTIGATION TO CONDUCT A CRIMINAL RECORDS

26
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CHECK WITH RESPECT TO THAT CURRENT EMPLDYEE OR: VOLUNTEER, BUT THE
INSTITUTION, ORGANIZATION, OR ENTITY PROMPTLY SHALL NOTIFY THE
PARENT QR GUARDIAN WHO REQUESTED THE CHECK THAT A PRIOR CHECK
CONDUCTED WITHIN THE PRECEDING TWELVE MONTHS DID NOT SHOW THAT
THE CURRENT EMPLOYEE OR VOLUNTEER PREVIOUSLY HAS BEEN CONVICTED
OF OR PLEADED .GUILTY TO ANY CGFFENSE LISTED IN DIVISION (C)(1l) OF
THIS SECTIOWN.

Section 2. That e#isting sections 109.57 and 109.572 of

the Revised Code are hereby repealed.
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