
IN THE SUPREME COURT OF OHIO

Michael K. Cundall, et. al.

vs.

Plaintiffs,

U.S. Bank, N.A,
Predecessor Trustee, et al.

Defendants.

®8--0314
On Appeal from the
Hamilton County Court
of Appeals, First
Appellate District

Court of Appeals
Case Nos. C070081

C070082

NOTICE OF FILING OF THE FIRST APPELLATE DiSTRICT'S DECISION

DENYING MOTION To CERTIFY A CONFLICT BY DEFENDANT-APPELLANTS

RiCHARD W. CAUDILL, EXECUTOR; KEVEN E. SHELL, ANCILLARY ADMINISTRATOR;

RICHARD W. CAUDILL, SUCCESSOR TRUSTEE; KEVEN E. SHELL, SUCCESSOR TRUSTEE;

WILLIAM P. MARTIN II, SUCCESSOR TRUSTEE; D. SCOTT ELLIOTT, SUCCESSOR TRUSTEE;

G. JACK DONSON, JR., SUCCESSOR TRUSTEE; AND MICHAEL CAUDILL, SUCCESSOR TRUSTEE

James B. Hehner, Jr. (0002878) (COUNSEL OF RECORD)

Julie W. Popham (0059371)

Robert M. Rice (0061803)
Erin M. Campbell (0079083)
Helmer, Martins, Rice & Popham, Co. L.P.A.
600 Vine Street, Suite 2704
Cincinnati, Ohio 45202
(513) 421-2400
Fax No. (513) 421-7902
sunuort e fcalawfirm.com

OF COUNSEL:

Taft, Stettinius & Hollister, LLP
425 Walnut Street, Suite 1800
Cincinnati, Ohio 45202

COUNSEL FOR DEFENDANT-APPELLANTS, RICHARD W. CAUDILL, EXECUTOR; KEVEN E. SHELL,

ANCILLARY ADMINISTRATOR; RICHARD W. CAUDILL, SUCCESSOR TRUSTEE; KEVEN E. SHELL,

SUCCESSOR TRUSTEE; WILLIAM P. MARTIN II, SUCCESSOR TRUSTEE; D. SCOTT ELLIOTT,

SUCCESSOR TRUSTEE; G. JACK DONSON, JR., SUCCESSOR TRUSTEE; AND MICHAEL CAUDILL,

SUCCESSOR TRUSTEE



Peter L. Cassady, Esq. (0005562) (CoUNSEL OF RECORD)
Beckman Weil Shepardson LLC
300 Pike Street, Suite 400
Cincinnati, Ohio 45202

COUNSEL FOR DEFENDANT-APPELLANTS, CAROLINE KOONS, KATHLEEN KOONS, MAURA

KOONS, JEREMY KOONS, MORGAN KOONS, DEBORAH KOONS GARCIA, JOHN F. KOONS, IV, AND

JAMESB.KOONS I

Donald J. Mooney, Jr. (0014202) (CoUNSEL OF RECORD)
Pamela A. Ginsburg (0071805)
Uhner & Beme LLP
600 Vine Street, Suite 2800
Cincinnati, Ohio 45202

COUNSEL FOR DEFENDANT-APPELLANTS, CHRISTINA N. KOONS, NTCHOLAS KOONS BAKER, AND

CARSON NYE KOONS BAKER

Susan Grogan Faller, Esq. (0017777) (COUNSEL OF RECORD)

Frost Brown Todd LLC

2200 PNC Centre
201 East Fifth Street
Cincinnati, Ohio 45202

COUNSEL FOR DEFENDANT-APPELLEE, U.S. BANK, PREDECESSOR TRUSTEE

Richard G. Ward, Esq. (0037613) (COUNSEL OF RECORD)
Drew & Ward Co., L.P.A.
One West Fourth Street, Suite 2400
Cincinnati, Ohio 45202

COUNSEL FOR PLAINTIFF-APPELLEES, MICHAEL K. CUNDALL, INDIVIDUALLY AND

AS SUCCESSOR TRUSTEE

William H. Blessing, Esq. (0006848) (COUNSEL OF RECORD)

Law Offices of William H. Blessing
119 East Court Street, Suite 500
Cincinnati, Ohio 45202

COUNSEL FOR DEFENDANT-APPELLEES, MICHAEL K. CUNDALL, JR., COURTNEY FLETCHER

CUNDALL, AND HILLARY CUNDALL



Wijdan Jreisat (0063955) (COUNSEL OF REcoRD)
Katz Teller Brant & Hild
255 E. Fifth Street, Suite 2400
Cincinnati, Ohio 45202

COUNSEL FOR DEFENDANT-APPELLEES, PETER B. CUNDALL, PETER B. CUNDALL, JR., KATIE

MIKULA, SARA C. KERSTING, KYLE KERST[NG, ALEX KERSTING, AND JEFFREY KERSTING



NOTICE OF FILING OF DECISION OF COURT OF APPEALS
DENYING CERTIFICATION OF A CONFLICT

Defendant-Appellants hereby give notice of filing the attached January 24, 2008 decision

of the Hamilton County Court of Appeals, First Appellate District denying a Motion to Certify

Conflicts as to the First Appellate District's December 28, 2007 opinion in case Nos. C0700081

& C0700082

By their Motion to Certify Conflicts, Defendant-Appellants Richard W. Caudill,

Executor; Keven E. Shell, Ancillary Administrator; Richard W. Caudill, Successor Trustee;

Keven E. Shell, Successor Trustee; William P. Martin II, Successor Trustee; D. Scott Elliott,

Successor Trustee; G. Jack Donson, Jr., Successor Trustee; Michael Caudill, Successor Trustee,

Christina N. Koons; Nicholas Koons Baker; Carson Nye Koons Baker; Caroline Koons; Kathleen

Koons; Maura Koons; Jeremy Koons; Morgan Koons; Deborah Koons Garcia; John F. Koons,

IV; and James B. Koons, argued in part that the First Appellate District's refusal to apply the

Ohio Supreme Court's tender rule to fiduciaries conflicts with the decision of the Fourth

Appellate District in Lewis v. Mathes, 4th Dist., 161 Ohio App. 3d 1, 2005 Ohio 1975.

The same day that the First Appellate District denied the Motion to Certify Conflicts, the

Eighth Appellate District released its opinion Weisman v. Blaushild, 8th Dist. No. 88815, 2008

Ohio 219. While Defendant Appellants assert in their Memorandum in Support of Jurisdiction

that both Weisman and Lewis conflict with the decision of the First Appellate District, the First

Appellate District likely had no opportunity to review the Weisman decision in denying the

Motion to Certify Conflicts.
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Respectfully submitted,

t ler..OOO78&
(COUNSEL OF RECORD)

Julie W. Popham (0059371)

Rice (0061803)Robert M .
Erin M. Campbell (0079083)
Helmer, Martins, Rice & Popham, Co. L.P.A.

OF COUNSEL:

Taft, Stettinius & Hollister, LLP

Counsel for Richard W. Caudill, Executor; Keven
E. Shell, AncillaryAdministrator; Richard W.
Caudill, Successor Trustee; Keven E. Shell,
Successor Trustee; William P. Martin II, Successor
Trustee; D. Scott Elliott, Successor Trustee; G. Jack
Donson, Jr., Successor Trustee; Michael Caudill,
Successor Trustee



IN THE COURT OF APPEALS

FI12ST APPELI..ATE DIBTRICT OF OHIO

HAMILTON COUNTY, OHIO

MICHAEL K. CUNDALL, APPEAL NO. C-07008i
INDIVIDUALLY AND MICHAEL K. C-o7o082
CUNDALL, SUCCESSOR TRUSTEE, (Consolidated Trial Nos.

A-o403452 andA-o4o8943)

Appellants,

vs.

U.S. BANK, N.A., PREDECESSOR
TRUSTEE, ET AL.,

ENTRY OVERRULING MOTION :
TO CERTIFY CONFLICTS

Appellees.

This cause came on to be considered upon the motion of the appellees to

certify conflicts under App. Rule 25(A) and upon.the memorandum in opposition.

The Court finds that the motion is not well taken and is overruled.

To The Clerk:

Enter upon the Journal^of"t)[ie Court on JAN 2 4 200^er order of the Court.

By:
Presiding Judge



CERTIFICATE OF SERVICE

I certify that on February 7, 2008, a copy of this Notice of Filing was sent by ordinary

U.S. mail to the following counsel:

Richard G. Ward, Esq. (0037613)
Drew & Ward Co., L.P.A.
One West Fourth Street, Suite 2400
Cincinnati, Ohio 45202
Counsel for Plaintiff-Appellees
Michael K. Cundall, Individually
and as Successor Trustee

Wijdan Jreisat (0063955)
Katz Teller Brant & Hild
255 E. Fifth Street, Suite 2400
Cincinnati, Ohio 45202
Counsel for Appellees
Peter B. Cundall, Peter B.
Cundall, Jr., Katie Mikula,
Sara C. Kersting, Kyle Kersting,
Alex Kersting and Jeffery Kersting

Susan Grogan Faller (0017777)
Frost Brown Todd LLC
2200 PNC Centre
201 East Fifth Street
Cincinnati, Ohio 45202
Counselfor Defendant-Appellee
U.S. Bank, Predecessor Trustee

William H. Blessing, Esq. (0006848)
Law Offices of William H. Blessing
119 East Court Street, Suite 500
Cincinnati, Ohio 45202
Counsel for Defendant-Appellees
Michael K. Cundall, Jr.,
Courtney Fletcher Cundall, and Hillary Cundall.

Peter L. Cassady (0005562)
Beckman Weil Shepardson LLC
300 Pike Street, Suite 400
Cincinnati, Ohio 45202
Counsel for Appellees
Caroline Koons, Kathleen Koons,
Maura Koons, Jeremy Koons,
Morgan Koons, Deborah Koons Garcia,
John F. Koons, IV, and James B. Koons.

Donald J. Mooney, Jr. (0014202)
Pamela A. Ginsburg (0071805)
Ulmer & Beme LLP
600 Vine Street, Suite 2800
Cincinnati, Ohio 45202
Counsel for Defendant-Appellees
Christina N. Koons, Nicholas Koons Baker and
Carson Nye Koons Baker
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