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EXPLAINATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL

QUESTION

In addition to the issues of general interest raised by the other Defendants in their

Memoranda in Support of Jurisdiction, this case also presents issues of first impression for this
Court concerning interpretation of the new Ohio Trust Code (“OTC™),! effective January 1,
2007, Specifically, the Court of Appeals’ decision raises concern over the OTC provisions’
retroactivity and purported jurisdiction over the trust beneficiaries involved in this case. In
addition to the OTC issues, the Court of Appeals also created an issue of general interest when it
failed to hold that the statute of limitations for unjust enrichment had run.

Trusts are increasingly popular vehicles for estate planning, wealth management, and
other needs. The prefatory note of the Uniform Trust Code states: “The primary stimulus to the
Commissioners’ drafting of the Uniform Trust Code is the greater use of trusts in recent
years... This greater use of the trust, and consequent rise in the number of day-to-day questions
involving trusts, has led to a recognition that the trust law in many States is thin.”*

There are innumerable trusts situated in Ohio and on any given day, undoubtediy,
thousands of beneficiaries receive distributions from those trusts. The as-yet uninterpreted OTC,
coupled with the Court of Appeals’ decision in this case, create several issues of general interest
and raise constitutional questions regarding the administration of trusts—areas in which trustees,
beneficiaries and courts need guidance in order to interpret and carry out this new law’s terms.

The OTC is based on the Uniform Trust Code (“UTC™). Twenty states have adopted the

UTC, but there is very little case law throughout the United States construing its provisions,

! Ohio Revised Code Chapters 5801 through 5811.
? Uniform Trust Code (2000), National Conference of Commissioners on Uniform State Laws,
Prefatory Note.




especially those provisions that are at issue in this case. Accordingly, the jurisprudence of other
states is unhelpful in providing interpretive guidance.
The OTC provisions at issue in this case are the following:

(1) OR.C. § 5802.102(B), the jurisdictional provision of the OTC, which states: “With
respect to their interests in the trust, the beneficiaries of a trust having its principal place of
administration in this state are subject to the jurisdiction of the courts of this state regarding any
matter involving the trust, By accepting a distribution from the trust, the recipient submits
personally to the jurisdiction of the courts of this state regarding any matter involving the trust.”

(2) O.R.C. § 5811.03(A)(3), the retroactive provision of the OTC, which states that the
OTC “applies to judicial proceedings concerning trusts commenced before the effective date of
those chapters unless the court finds that application of a particular provision of those chapters
would substantially interfere with the effective conduct of the judicial proceedings or prejudice
the rights of the parties, in which case the particular provision does not apply, and the
superseded law applies.” (Emphasis added.)

(3) O.R.C. § 5811.03(A)(S), which states that the new OTC does not affect an act done
before the effective date of [the new OTC].”

(4) Official comment to section 1106 of the Uniform Trust Code, which states that
“[t]his code cannot be fully retroactive, however. Constitutional limitations preclude retroactive
application of rules of construction to alter property rights under {rusts that became irrevocable
prior to the effective date.”

Appellants take issue with the Court of Appeals’ decision for several reasons. First, the
Court of Appeals retroactively applied the OTC to this case and found jurisdiction by improperly

bootstrapping the retroactive provisions of the OTC to the jurisdiction provision of the OTC. In




fashioning this forced result, the Court of Appeals conducted a superficial and cdnclusory
“discussion,” of the retroactive provisions of the OTC. The Court of Appeals held, in a
rationale-deficient, one-two-three punch that (1) the “affect an act” portion of the OTC “is not
applicable,” (2) that retroactive application would not substantially interfere with the proceedings
because the case was “in its infancy,” and, (3) that the Koons Beneficiaries’ rights were not
prejudiced because the court had jurisdiction over them even without the OTC. Second, the
Court of Appeals compietely disregarded and failed to discuss the constitutional issues involved
in the retroactive application of a statute. Finally, the Court of Appeals incorrectly applied
Ohio’s long-arm statute and due process requirements, and held that jurisdiction was proper even
applying pre-OTC law.”

Receiving guidance on the proper interpretation of items 1 through 4 above are of
extreme importance, not only to the Koons Beneficiaries and the issues in this case, but to other
courts, trustees and beneficiaries alike, as well as for the orderly administration of all trusts
throughout the state. With respect to item 1, it is important to clarify whether passively receiving
limited distributions from a trust submits a beneficiary to personal jurisdiction within the state.
Specifically, it is important to reconcile how such an isolated and unsolicited event meets Ohio
long-arm and constitutional due process considerations that require “minimum contacts” and
“purposeful availment” before personal jurisdiction will attach.

With respect to item 2, there is very little guidance available as to what the terms
“substantially interfere” with judicial proceedings and “prejudice the rights of the parties” mean

relative to the retroactive application of the OTC. The Court of Appeals held, without

® The Court of Appeals also ignored the fact that the Cundall Cross-Claimants/Appellees have no
stake in this litigation, and, therefore, had no standing to sue. Any interest they had in Share B
of the 1976 Grandparents® Trust was extinguished upon Bud’s death in March 2005. (T.d. 135,
pp. 13-14).




elaborating upon the meaning of the term, that keeping the beneficiaries as parties in the case
would not “substantially interfere” with the case’s judicial proceedings. It is difficult to
understand how the Court of Appeals reached this conclusion considering the fact that, in doing
so, the Court of Appeals is using the OTC to reinstate previously dismissed defendants into a
previously dismissed case. This case was fully briefed and argued in the trial court prior to the
OTC’s effective date. Under the pre-OTC law the case was dismissed; now, with the OTC, it has
new life. The Court of Appeals’ decision creates interference that is nothing but substantial.

Furthermore, it is even more difficult to understand how the Court of Appeals” decision
to retroactively apply the OTC to find personal jurisdiction does not “prejudice the rights” of the
Koons Beneficiaries. By remaining parties to the litigation and being required to defend the case
at hand, the Koons Beneficiaries and their assets are now exposed to potentially substantial
personal liability, Their required participation in the case prejudices both their personal rights
and their property rights. A survey of case law throughout states that have adopted the UTC
indicates that this term has not been interpreted. Moreover, the comments to the Uniform Trust
Code provide no instruction. Supreme Court guidance is necessary to interpret the meaning of
these impactful terms.

With respect to item 3, the OTC states that it will not “affect an act done before the
effective date of fthe new OTC].” The Court of Appeals glossed over this argument in its
decision by stating in a parenthetical that “[t]he statute also says that the new code ‘do[es] not
affect an act done before the effective date of those chapters.” The Koons Beneficiaries make
much of this provision, but it is not applicable to the issue of jurisdiction in this case.” The

Court of Appeals, however, does not offer any justification or authority to explain its blanket




conclusion. This is probably because, again, no court has interpreted this term despite the fact
that there is great public interest in doing so.

Moreover, as stated in item number 4, in acknowledging that the OTC cannot always be
retroactively applied due to constitutional limitations, there exists an additional constitutional
question regarding the retroactivity of the OTC. In the instant case, it works to create
jurisdiction where none existed before. The Court of Appeals retroactively applied the OTC
despite the fact that, as the comment to the UTC notes, such application must be done cautiously
as there is a strong presumption in the Ohio and federal constitutions against the retroactive
application of substantive laws. The Court of Appeals did not discuss or even mention the grave
constitutional implications of retroactively applying the jurisdiction provisions in the instant case
despite the substantive effect that such an application has on the Koons Beneficiaries. This
deficiency is perhaps the most glaring error that the Court of Appeals made in this case and, thus,
the greatest reason for this Court to accept jurisdiction in this case. 1t is dangerous for courts to
plainly ignore such long-standing constitutional considerations without analysis or mention.

Tn addition to the OTC issues, the Court of Appeals also created an issue of general
interest when it failed to hold that the statute of limitations for unjust enrichment had run. This
failure adversely affects the Koons Beneficiaries and other similarly situated individuals because
the running of the statute of limitations is another ground for dismissal in this case. Furthermore,
the failure to dismiss these claims potentially places the Koons Beneficiaries’ assets at risk since
the remedy that the Cundalls seek is the imposition of a constructive trust. The public has a valid
interest in ensuring that statutes of limitations, and in turn their interests, are protected and
upheld, especially in cases where plaintiffs seek to recover damages from defendants after the

statute of limitations has run.



STATEMENT OF THE CASE AND FACTS

The Appellants for this Memorandum are three of the four children and five of the seven
grandchildren of John F. Koons, I (“Bud™) (Bud’s children and grandchildren are collectively
referred to as the ;‘Koons Beneficiaries”).* As evidenced on the face of the Complaint, not one
of the Koons Beneficiaries is an Ohio resident, and none of them have contacts with this state
that justify personal jurisdiction.5 Further, none of Plaintiff’s Complaint, First Amended
Complaint, Proposed Second Amended Complaint, nor any other pleading filed with the Court
by Plaintiff or the Cross-Claimants, provided facts to suggest such jurisc:‘lic:tion.6

Plaintiff/Appellee Michael Cundall and his children, the Cross-Claimants/ Appellees,
(respectively, “Plaintiff Cundall” and “Cross-Claimant Cundalls,” or collectively, the
“Cundalls”) filed their claims in an attempt to unwind and renege on their consent to a
transaction 22 years after it occurred.” These claims have been asserted against the Koons
Beneficiaries because the Cundalls believe the Koons’ assets are somehow tied to this decades-
old transaction.

One of the claims against the Koons Beneficiaries is for unjust enrichment. As a result
the Cundalls seek to impose a constructive trust against the Koons Beneficiaries assets,
wherever located, The Cundalls seek relief for unjust enrichment despite the fact that the statute
of limitations for this claim has clearly run, even in the case of the Cross-Claimant Cundalls who
were minors at the time of the transaction at issue.

Just four days after the OTC’s effective date, the Trial Court dismissed the Cundalls’

claims against the Koons Beneficiaries for lack of personal jurisdiction. The Cundalls appealed

4 Bud’s other child and two grandchildren are separately represented in this action.
5(T.d. 77, p. 7-10); (T.d. 182, p. 9).

6 (T.d. 2); (T.d. 60); (T.d. 156, pp. 4-74).

T(T.d.).



that decision and the Court of Appeals held that the jurisdiction provision of the OTC applied
retroactively and that applying such would not substantially interfere with the judicial
proceedings or prejudice the rights of the parties. The Court of Appeals further held that even
applying pre-OTC law, there were grounds for jurisdiction against the beneficiaries though it
failed to support this assertion. The Court glossed over the portion of the OTC that stated that
the retroactive application must not “affect an act done before the effective date of the chapters.”
In addition, the Court completely ignored the constitutional analysis that is required before
retroactively applying the OTC. Further, the Court of Appeals refused to dismiss the unjust

enrichment claim against the Koons Beneficiaries despite the fact that the applicable six-year

statute of limitations for that claim and the remedy of constructive trust had long-since run.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

In addition to the Propositions of Law offered by the other Defendants asking the Court
to accept jurisdiction in this case, these Defendants offer the following Propositions of Law:

PROPOSITION #1: Out-of-state beneficiaries of an Ohio Trust who passively

receive distributions from a trust are not subject to personal jurisdiction under the

OTC or pre-OTC law.

When defendants are not residents of the state, the Ohio Supreme Court mandates that the
court determine whether the state’s “long arm™ statute and applicable civil rule confer persenal
jurisdiction, and, if so, whether granting jurisdiction under the statute and rule would deprive the

defendant of the right to due process of law under the Fourteenth Amendment to the United

States Constitution.¥ Not one Koons Beneficiary is an Ohio resident, Ohio’s long arm statute

8.U.8. Sprint Communications Co. v. Mr. K’s Foods, Inc. (1994), 68 Ohio St.3d 181, 183-84, 624
N.E.2d 1048, 1051.




and applicable Civil Rule do not confer personal jurisdiction, and there are insufficient minimum
contacts to constitutionally confer jurisdiction upon the Koons Beneficiaries.

First, and most importantly in this case, Ohio’s long arm statute does not confer personal
jurisdiction because there exists no “purposeful availment,” no action or affirmative conduct on
the part of the Koons Beneficiaries.” Being a beneficiary of a trust is a passive event, Itisa
designation that hapg‘aens to that beneficiary as a result of some other person’s act. There is
nothing purposeful that the beneficiary does in order to obtain that designation.

The Court of Appeals summarily held that “[a]ccepting funds from a trust with its situs in
Ohio firmly establishes jurisdiction under Ohio’s long-arm statute. In doing so, however, the
Court, failed to cite any case law in support of its holding aside from the general and conclusory
assertion that accepting a distribution from an Ohio trust means that you “have dealings with”
the state. This assertion, however, is contrary to other case law in which courts have held that
the mere creation of an Ohio trust “is not sufficient to invest [a] Court with personal jurisdiction
over the non-resident defendants.”!® In light of this, and the active nature of the conduct
required by the long-arm statute, it is difficult to see how the passive acceptance of what may
have only been a single disbursement from a trust suddenty becomes a jurisdiction-submitting
act for those beneficiaries. This is especially true in the case at hand, where the Cundalls are
trying to hold the Koons Beneficiaries liable for something that happened over 20 years ago.

In addition to the failure of Ohio’s long-arm statute, the U.S. Supreme Court and the

Ohio Supreme Court have held that a non-resident defendant must have purposely established

Y O.R.C. § 2307.382.

9 Hoover v. Society Bank of Eastern Ohio N.A., 1991 U.S. Dist. LEXIS 19073, at *36 (Hoover
involved an Ohio trust whose sole asset for many years was stock. The court dismissed two non-
resident defendants for lack of personal jurisdiction and stated “Plaintiffs must demonstrate
specific actions which fall within the parameters of Ohio’s long arm statute sufficient to make
the assertion of personal jurisdiction over the non-resident defendants constitutional).




“minimum contacts” with Ohio in order that jurisdiction over a defendant not violate his or her
due process rights. I “The constitutional touchstone is whether the non-resident defendant
purposely established contacts in Ohio so that the defendant should reasonably anticipate being
haled into court there. '

The Court of Appeals held in this case that “a regular beneficiary of an Ohio-
administered trust meéts the requisite minimum contacts in Ohio to support personal
jurisdiction.” It further held that the distributions were of a “continuous and systematic nature”
such that the “Koons Beneficiaries carried on activities in Ohio and benefited from its law.” In
so holding, the Court of Appeals improperly cited several cases in which businesses had initiated
contact with or transacted business in Ohio. The Goldstein™ case cited by the Court of Appeals
involved the defendant mailing financial statements to Ohio investors; the U.S. Sprint
Communications’ case involved shipping products to Ohio and making solicitous telephone
calls to Ohio; the Kentucky Oaks’’ case involved a lease with an Ohio corporation and mailing
checks to Ohio. These cases are very different than the passive and unsolicited acceptance of
distributions at issue here.

Furthermore, the Court of Appeals assumed that the Koons Beneficiaries had accepted

multiple distributions from the trusts at issue. The Court incorrectly concluded, in a struggle to

Y tnt’l Shoe Co. v. Washington (1945), 326 U.S. 310; Burger King Corp. v. Rudzewicz (1985),
471 U.S. 462, 474; State ex rel. Toma v. Corrigan (2001), 92 Ohio St.3d 589, 593, 752 N.E.2d
281.

22 State ex rel. Toma, 92 Obio St.3d at 593.

13 Goldstein v. Christiansen (1994), 70 Ohio St. 232, 1994 Ohio 229, 638 N.E.2d 541.

Y U.S Sprint Communications Co. v. Mr. K’s Foods, Inc. (1994), 68 Ohio St.3d 181, 1994 Ohio
504, 624 N.E.2d 1048.

'S Kentucky Oaks Mall v. Mitchell’s Formal Wear, Inc. (1990), 53 Ohio St. 3d 73, 559 N.E.2d
477.



find “minimum contacts” and, thus, jurisdiction, that there was an ongoing, elevated level of
involvement in the trust amongst the beneficiaries that simply did not exist.

Enactment or application of the OTC does not change these due process requirements.
Because they have not purposely established minimum contacts with Ohio, jurisdiction over the
Koons Beneficiaries in this case will violate their due process rights regardless of whether the
OTC or the pre-OTC law is applied.

PROPOSITION # 2: Using the new OTC jurisdiction provision to retroactively find

jurisdiction over out-of-state trust beneficiaries who were previously dismissed for

lack of jurisdiction substantially interferes with those judicial proceedings.

Retroactive application of this personal jurisdiction provision would substantially
interfere with these judicial proceedings because the trial court dismissed the Koons -
Beneficiaries based on the law as it existed before the OTC’s effective date, January 1, 2007. In
its decision, the Court of Appeals only superficially “discussed” this and the other retroactive
provisions of the OTC discussed in Propositions 3 and 4, below. Such dismissive treatment 18
contrary to the established tenets of statutory interpretation. Courts must give effect to the clear
and unambiguous language that is used in a statute. 6 The Court of Appeals disregarded this
requirement when it glossed over these OTC exceptions and summarily concluded that the
exceptions did not apply with barely a mention, much less an explanation of its reasoning.

The law applied by the trial court was the law as it had stood for the decades at issue in
this case, at the time Plaintiff Cundall filed his Complaint, and throughout the lower court’s
proceedings, until four days before the trial court issued its decision. Applying this new law on

appeal would render the trial court proceedings irrelevant and would amount to the Cundalls

16 Bockover v. Ludlow Corp. (1986), 23 Ohio St.3d 190, 194, 492 N.E.2d 149, 153,

10



getting a second bite of the apple under a new legal standard. It is difficult to imagine a greater
interference with a judicial proceeding than reinstating it after dismissal.

PROPOSITION # 3: Using the new OTC jurisdiction provision to retroactively find

jurisdiction over out-of-state trust beneficiaries who were previously dismissed for

Iack of jurisdiction prejudices the rights of those beneficiaries.

The OTC prohibits retroactive application of its personal jurisdiction section because the
change in the law would prejudice the rights of the Koons Beneficiaries by subjecting them to
the jurisdiction of the Ohio courts where they were not subject before. Prior to the OTC
enactment, however, the acceptance of a distribution by any out-of-state beneficiary, without
more, was insufficient to subject him or her to personal jurisdiction in Ohio.'” Retroactive
application of this section would prejudice the rights of the Koons Beneficiaries by purportedly
creating personal jurisdiction where none existed before. Thus, by remaining parties to the
litigation and being required to defend the case at hand, the Koons Beneficiaries and their assets
are now exposed to potentially substantial personal liability. Remaining a party to the litigation
prejudices the beneficiaries’ personal rights and their property rights.

PROPOSITION # 4: Using the new OTC jurisdiction provision to retroactively find

jurisdiction over out-of-state trust beneficiaries who were previously dismissed for

Iack of jurisdiction “affects an act done before the effective date of [the OTC).”

The OTC also states that the retroactive provisions must “not affect an act done before

the effective date of those chapters.”'® Using the OTC’s personal jurisdiction section to change

7 0.R.C. § 2307.382 (enumerating affirmative conduct required for a defendant to be reached by
this long-arm statute); Int 'l Shoe Co. v. Washington (1945), 326 U.S. 310; Burger King Corp. v.
Rudzewicz (1985), 471 U.S. 462, 474 (requiring purposeful establishment of sufficient minimum
contacts); see also, (T.d. 182) (The trial court determined this court lacked personal jurisdiction
over the Koons Beneficiaries, despite general allegations that they received distributions from
trusts).

B O.R.C. §5811.03(A)5).

11




passive, innocuous pre-OTC “acts” (being a beneficiary and accepting distribution) to -
jurisdiction-submitting acts is specifically prohibited by the OTC. In simple terms, applying the
OTC’s personal jurisdiction provision retroactively not only affects, but completely alters the
legal significance of these acts, all of which were done years before the effective date of the
OTC.

PROPOSITION #5: Retroactive application of the OTC to create jurisdiction over

out-of-state trust beneficiaries where none existed before is unconstitutional.

The OTC and its official comments readily recognize that in some circumstances,
retroactive application would be unconstitutional. This reflects the general rule that a retroactive
statute is unconstitutional, and therefore cannot be applied, if it alters property rights."

The Ohio Constitution states; “The genera] assembly shall have no power to pass
retroactive laws, or laws impairing the obligation of contracts.”® As this Court held in
Rubermaid, Inc. v. Wayne Cty. Aud.?! a retroactive statute is substantive and violates the state
constitution if it impairs vested rights, affects an accrued substantive right, or imposes new or
additional burdens, duties, obligations or liabilities as to a past transaction.”

The United States Supreme Court has likewise established a deep-rooted presumption
against tetroactive legislation due to the effect it has on the rights of others.”? In Hughes dircraft
Co. v. U.S.,” the Court specifically addressed this presumption in the context of jurisdictional

statutes and unanimously provided the standard for when a jurisdictional statute cannot be

19 Bielat v. Bielat (2000), 87 Ohio St. 3d 350, 721 N.E.2d 28; Hughes Aircraft Co. v. U.S. (1997),
520 U.S. 939,117 S.Ct. 1871.

2 Ohio Const. Art. 11 § 28.

21 95 Ohio St.3d 358, 2002-Ohio-2338, 767 N.E.2d 1159.

2 See e.g., Landgraf v. UST Film Products (1994), 511 U.S. 244, 265, 114 S.Ct. 1483, 1497;
Hughes Aircraft Co. v. U.S. (1997), 520 U.S. 939, 946, 117 S.Ct. 1871, 1876,

2 520 U.S. 939, 117 S.Ct. 1871, The same analysis applies to the retroactive application of a
statute that concerns personal jurisdiction.

12




retroactively applied. The Court stated: ““[The new _sta;ﬁute at issue]...creates jurisdiction where
none previously existed; it thus speaks not just to the power of a particular court but to the
substantive rights of the parties as well. Such a statute, even though phrased in “jurisdictional”
terms, is as much subject to our presumption against retroactivity as any other.”*! Retroactive
application of the jurisdictional statute in the instant case is also a statute that “confer(s]
jurisdiction where before there was none.””

Applying the jurisdiction provision of the OTC retroactively to this case reveals that this
provision is clearly substantive. Subjecting the Koons Beneficiaries to jurisdiction in Ohio to
account for a past transaction where such jurisdiction did not previously exist, imposes new
burdens, duties, obligations and potential liabilities upon the Xoons Beneficiaries. Applying this
statute would impermissibly impinge upon the substantive property rights of the Koons
Beneficiaries and is therefore presumed unconstitutional under both U.S. and Ohio law.

In perhaps its most glaring omission, the Court of Appeals never even made mention of
this important constitutional consideration. despite the fact that the practical effect upon the
Koons Beneficiaries’ is that their property rights may be changed. This change in the law, if
applied, would subject the Koons and their property to claims that the Cundalls could not have

asserted under the superseded law. Retroactively applying laws is something that cannot be

taken lightly,

2 1d, at 951, 1878 (emphasis in original; citations omitted).

> Republic of Austria v. Altmann (2004), 541 U.S. 677, 721, 124 S.Ct. 2240, 2267 (Kennedy, J.
dissenting, but specifically agreeing with majority opinion on the issue of retroactive application
and citing Hughes at 951 with approval).

13




PROPOSITION # 6: The statute of limitations for unjust enrichment is six years,
which begins to run on the date that the money or property was allegedly
wrongfully retained. Any remedy for constructive frust that flows from unjust
enrichment is unavailable when the underlying statute of limitations for unjust
enrichment runs.

Statutes of limitations are put in place to ensure fairness to the defendant, encourage
prompt prosecution of causes of action, suppress stale and fraudulent claims and avoid
inconvenience engendered by delay.”® The statute of limitations for unjust enrichment is six
years” and has lapsed with respect to the claims of the Cross-Claimant Cundalls in this case
because it began to run against them on the date that the money or property was allegedly
wrongfully retained”®

The limitations period for any unjust enrichment claim by Cross-Claimants began to run
in 1984 when the stock was sold back to CIC, and has long since lapsed.”’ Cross-Claimants
were minors at the time of the stock sale, even if that fact tolled the statute of limitations until the
Cross-Claimants were 18 years of age, the limitations period has still run. The youngest Cross-

Claimant turned 18 in 1995, in which case, the six-year statute of limitations ran in 2001.%

26 o Stricker v. Jim Walter Corp. (1983), 4 Ohio St.3d 84, 88, 447 N.E.2d 727, 731.

2T OR.C. § 2305.07 (“An action upon a contract not in writing, express or implied, or upon a
liability created by statute other than a forfeiture or penalty, shall be brought within six years
after the cause thereof accrued.”). See also, Ignash v. First Serv. Fed. Credit Union (10 Dist.),
unreported, Case No. 01AP-1326, 2002 WL 1938412, 2002-Ohio-4395.

2 LeCrone v. LeCrone (10 Dist. 2004), unreported, Case No. 04AP-312, 2004 WL 2806387,
2004-Ohio-6526 (citations omitted).

2 The same statute of limitations bans Plaintiff from pursuing his ¢laim for unjust enrichment in
Count Four of his Second Amended Complaint, which the Court of Appeals ordered the trial
court to allow to be filed. See, Court of Appeals Opinion at 20.

3 The Cross-Claimant Cundalls lack standing to bring the present action as their standing was
based on their status as discretionary income beneficiaries of the Grandparents® Trust which
status was extinguished when Bud died in March 20035, at which point their father, Plaintiff
Cundall, became entitled to all the principal and income to which the Cross-Claimants could
have had an interest (T.D. 60, pp. 40-41)
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Any claim for relief of constructive trust is also barred by the statute of limitations. The
statute of limitations for imposition of constructive trust as a claim for relief is four years under
O.R.C. § 2305.09 and has lapsed. The limitations period for constructive trust begins to run
from the time of the alleged unlawﬁﬂ transfer to the constructive trustee.®! Since the stock was
sold back to CIC in 1984, CIC became the constructive frustee of such stock and the limitations
period for the constructive trust claim began to run on the date of the purchase and has long-
since lapsed.

Furthermore, imposition of a constructive trust as a remedy for unjust enrichment is also
time barred. The Supreme Court of Ohio held, “[i]f the cause of action in which imposition of a
constructive trust is sought as a remedy is barred by a statute of limitation, the imposition of a

32 Thus, Appellces cannot recover by way of constructive

constructive trust is likewise barred.
trust because their claim for unjust enrichment is barred by the statute of limitations.
In the case at hand, the Court of Appeals refused to even consider the statute of

limitations that applied to the unjust enrichment claims of the Cross-Claimant Cundalls against

the Koons Beneficiaries.>

CONCLUSION

For the reasons discussed above, the case involves matters of public and great general
interest and a substantial constitutional question. The Appellant requests that this Court accept

jurisdiction in this case so that the important issues presented will be reviewed on the merits.

31 See Peterson v. Teodosio (1973), 34 Ohio St.2d 161, 297 N.E.2d 113; sce also, Veazie v.
McGugin (1883), 40 Ohio St. 365.

32 Peterson, 34 Ohio St.2d at 172, 297 N.E.2d at 120.

33 Though the trial court never reached the statute of limitations issue in dismissing the Koons
Beneficiaries, this Court may affirm dismissal of the claims of the Cross-Cundalls for lack of
subject matter jurisdiction, or other independent grounds found on the record. Joyce v. General
Motors Corp. (1990), 49 Ohio St.3d 93, 96, 551 N.E.2d 172, 174.
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This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial conrt is afﬁrmed in part, reversed in part, and cause
remanded for the reasons set forth in the Opinion filed this date.

Further, the court holds that there were reasonable grounds for this appeal,
allows no penalty and orders that costs are taxed under App. R. 24,

The court further orders that 1) a copy of this Judgment with a copy of the
Opinion attached constitutes the mandate, and 2J the mandate be sent to the trial

court for execution under App. R. 27.

To The Clerk:
Enter upon the Journal of the Court on December 28, 2007 per Order of the Court.

N =

Presiding Judge




i

L

MICHAEL X, CUNDALL, INDIVIDUALLY,
and MICHAEL X, CUNDALL, SUCCESSOR

_ TRUSTEE,
Plaintiff-Appsllant,

Vs,
U.8, BANK, N.A, PREDECESSOR TRUSTEE,

RICHARD ‘W, CAUDILL BXECUTOR OF

THE BSTATE OF JOHN F KOONS, 1II,
DECEASED, KEVEN E, SHELL, ANCILLARY

ADMINISTRATOR OF THE ESTATE OF :

JOHN F, KOONS, III, DECEASED, KEVEN
SHELL,  SUCCESSOR TRUSTEE

E :
RICHARD W, CAUDILL, SUCCESSOR
Do

TRUSTEE, WILLIAM P, MARTIN 11,
SCOTT ELLIOT JACK DONSON, JR.,

'IN THE COURT OF APPEALS

o
”m | FIRST APPELLATE DISTRICT OF OHIO %
| @%@%

HAMILTON COUNTY, OHIO

"”%< N

» APPEAL NOS. C-070081

C-070082

i TRIAL NO. A- 0602080

MICHAEL CAUDILL DEBORAH KOONS
GARCIA, JOHN F, KOONS IV, ‘JAIQ%FS;NI;

KOONS,  CAROLINE M,
KATHLEEN M, KOONS BAKER, MAURA L.,

KOONS, JEREMY B. KOONS, MORGAN N,
KOONS CHRISTINA KOONS, NICHOLAS

KOONS BAKER, and CARSON 'NYE KOONS :

BAKER,
~ Defendants-Appeliecs,

PETER B. CUNDALL, et al,,
Defendants,

and

MICHAEL R, CUNDALIL, JR,, COURTNEY
FLETCHER CUNDALL,and HILLARY

CUNDALL,

Cross-Claimants/Defendants-
Appellants,

. OPINION,
PRESENTED TO THE CLERK
OF COURTS FOR FILING
~ DEC % 8 2007
. COURT OF APPEALS
222 8
%TEE 8 ;::
25y P> -
.:r«gs,: o {
e

%
%0 &%f?

oy
—_——— e ———



OHIO FIRST DISTRICT COURT OF APPEALS

Civil Appeal From: Hamilton County Court-of Common Pleas

Judgment Appealed From Is; Affirmed in Part, Reversed in Part, and Cause
Remanded

Date of Judgment Entry on Appeal: Deceraber 28, 2007

Drew & Ward and Richard G. Ward, for Plaintiff-Appellant,
William H. Blassing for Cross-Claimants/Defendants-Appellants,

g'mslf Brown Todd, LLC, and Susan Grogan Faller, for Defendant-Appellee U.S.
ank,

Peter L. Cassady, Brian G. Dershaw, and Beckman, Weil, Shepardson, LLC, for
Defendants-Appeliees Deborah Koons Garcia, John F. Koons, IV, James B, Koons,
Caroline M. Koons, Kathleen M, Koons, Maura L. Koons, Jeremy B. Koons, and

Morgan N, Koons,

Donald J, Mooney, Jr., Pamela K. Ginsburg, and Ulmer & Berne, LLP, for
Defendants-Appellees Christina Koons, Nicholas Koons Baker, and. Carson Nye

Koons Baker,

James B, Helmer, Jr., Julie W. Papham, Robert M, Rice, Erin M. Campbell, and
Helmer, Martins, Rice & Popham and Taft, Stettinius & Hollister, LLP, for
Defendants-Appellees Richard W. Caudill, Executor, Keven E. Shell, Ancillary
Administrator, Richard W: Caudill, Successor Trustee, Keven E. Shell, Successor
Trustee, William P, Martin I1, Successor Trustee, D, Scott Elliott, Successor Trustes,
G. Jack Donson, Jr., Successor Trustee, and Michael Caudill, Successor Trustee,

Please note: This case has been removed from the accelerated calendar,



OHIO FIRST DISTRICT COURT OF APPEALS

MARK P, PAINTER, Judge.

{§1}  Michael Cundall sued a group of defendants for tortious breach of
fiductary duty, a c_onstructive trust, a declaratory judgment, an accounting, and
related rellef. The suit alleged egregious breaches of trust, The trial court
dismissed the case, Michael and his children, the eross-claimants, now appeal.
We reverse the trial eourt’s judgment in all respects except for the dismlissal of

11.8. Bank,

L Two Trusts

{42} John F, Kooﬁs, Sr, ("John"—we use first names because many of
the parties have the same Jast names) was president and chief executive officer of
Central Investment Corporation (“CIC"), which had criginally owned the Burger
Brewing Company in Cincinnati, but had - diversified into soft-drink bottling, -

'\.Nhich prospered long after.the breweiy had closed., John F. Koons, 11, (?'Bud")
suceeeded his father as ﬁl-esident and CEQ of CIC. .(Another corporation, Koons-
Cundall-Mitchell, was a holding company for CIC gstoclc. To make the case
simpler to uriderstand, we refer to both as CIC.). _

(% In 1976, John and his wife, Ethel, created a trust (“the
Grandparents Trust”). The'y placed 6,309 s_hares of CIC stock in the trust, Bud
Sta_rvad as trustee of the Grandparents Trust from its creation, 'I;he trust
document instructed the trustee to equally divide the initlal assets into Fund A
(“the Koons Fund"), for the benefit of Bud's children, and Fund B (“the Cundall

Fund”), for the benefit of John and Ethel's daughter Betty Lou Cundall's children,
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And it directed the trustee to divide equally any additional amounts dontribu.ted'
by any petson, unless the amounts were specifiéal]y earmarked for one of the
funds, The two funds wére to be separate for accounting and distribution
purposes, The trust dooument specifically prevented. Bud from distributing the
income or principal of the trust either to Bud directly or for his benefit, But it -
gave Bud the power to "seH any assets of the trust Ifor c¢ash “without being subject
to the laws of the state or nation,” whatever that méy mean. '

{14} Betty Lou created a separate trust in 1977, The Betly Lou Trust
contalned 10,077 shares of CIC stock. U.S. Bank (formerly First National Bank of
Cincinnati, Firstar, and Star) was the trustee of the Beity‘r Lou Trust Ifl-'om Its
inception until 1996, US Bank also served as th'é cammercial banker for Bud's
cofnpany, CIC. . _

N5} In 1983, Buﬂ offered to purchase the Cundall fémily's shares of Clé
stock, including the shares that were in the Cundal] Fund and the i}etty Lou Trust,
Bi.rd’s fivst offer, for $155 per share, was refused. Shortly thereafter, CIC purchased '
company staci( from Elnl()th{’.I: sharcholder, Lloyd Miller, at $328 per .share.

{46} Michael alleged that Bud had approachéd him and his sih]ihgé-—t};\e
beneficiaries of the Cundall Fund—and told them that he would stop distributing
dividends and that th.e,CIC' shares would be worth ﬁothing if ti.ley' did rllolt sell. (As
sole trustee for the Grandparents Trust, ' Bud‘ had the unfettered p.OWer to
distribute income or principal as he saw fit) In 1984, the Cundall family sold
back to the company all their shares of CIC, from both the Cuﬁ;]all Fund and the
Betty Lou 'frust, for $210 per share; $118 less f)er share than what Miller had

received for his shares. The Cundalls signed documents that purported to release

4
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the trustees—Bud as trustee of the Grandparents Trust and U.S. Bank as the
trustee for the Betty Lou Trust—from any liabllity for the sale in exchange for
their “congent” to the sale. That is, Bud, as fiduciary, procured a release from the
beneficiaries for selling the trust stock to his own s:larporation.

(7} Michaels “bullying” allegation was just that and, as with all other
allegations, remains to be proved. But if it is true, it is a p-atently egregious
“violation of a fiduciary duty. And even if it is nat true, there is a strong
presumption that the dealings were unfair. |

8 In. 1992, Bud Koons signed a “Dmsmn of Trust" doa,umeﬁt. It
divided the Grandparents Trust into two new trusts, A (“the Koons Truqt") ana B
("the Cundal] Trust”). At that time, the CIC stock that remained in ‘the Koons B
Trust was worth $1,011 per éhare. But the allegedly “equal” trusts were equal no
longer: the Koons Trust was valued at 7$,-q-,656,908 and the Cundall Trust was
valued at $536,431, Bud resigned as trustee of the Koons Trﬁst, but continued
serving s trustee for the Cundall Trust.until his death in 2005, Odd. |

{19} In19906, U ‘S Bank was 1'emoved as trustee of the Betty Lou Tt'ust.

{1]10} In February 2005, Pepsiamericas Inc. bought CIC for $'3009 74 Pex

share, or apploxlmﬂtely $340 million. In March 20085, shortly after Papsi bought:

CIC, Bud died,

N. Who Will be Trustee?

{411} The original trust instrument that had created the Grandparents
Trust named three successor trustees if Bud ceased to be the trustee, Shortly

after Bud died, one of three named successor frustees began examining the trust,
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He wrote a letter to another named sticcessor trustee questioning tl'w huge
disparity in Ivalues,rsi'nce the assets ware supposed to be gvenly split, and
speculated that any trustee.or lawyer who knew or should have known about the
disparity could be exposed to jﬁersona] ltability.

{112} All three of the named successor truéteés decline'd to serve as
fiduciaries. The trust speclfled that in the event that the three were unable or
unwﬂhng 10 serve as trustee, U.S. Bank would hc appomted as the trustee, U.8,
Bank eventuaIIy also declined to serve as trustee,

mxn Michael apparently became aware of the dispamty in i:he funds and
petitioned the trial court to become Bud's successor as tlie tmstee of the

Grandparents Trust, He took over as the trustee In Novlember' 2005.

. Case Filed and Dismissed

{f[14} In March 2006, Michael filed su'it against IBud’s estate, the
sucessgsor trustees, the Koons children a;1d granachil_dren, tiae_ Cﬁﬁdall- cﬁildreﬁ
and grandchildren, and U.8. Bank. According to Michael,-he ﬂamed evei'ydne go _
that any of the beneficiarles could come forward and make whatever clai‘l.'ns they
wanted, Some of the Cundalls filed cross-claims against Bud“s estate, the
truste;es, anld the Koons beneficiaries.

(915} Michael alleged that Bud had breached his fiduciary duty to the
beneficiaries of the Cundall Fund by mishandling the trust funds. Purther, he
alleged that Bud and U.S. Bank had breached their fiduciary duties and defrauded

. the Cundalls by misrepresenting the trug value of the CIC stock and by self-dealing,
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{916} In January 2007, the trial court dismissed the case on a Civ.R,
12(B) motion, holding that the Cundalls were ;*equimd to tender the considération
they had received from the‘ 1984 sale of their CIC stock before bringing suit, 'i‘he
tefal court dismissed with prejudice U.S, Bank and Bud's agtate on statute-of-
limitations grounds, It dismissed without prejudice the out-of-state Koons
beﬂeﬁciaries for lack of personal jurisdiction, The trial court also denied &s moot
Michael's motion to file a second amended complaint and all other pending

motions, This appeal followed,

1V, Assignmenits of.l:"rmr

{17} Michael agserts seven assignments of ertoni*. He contends that the
trial court erred by (1) granting the motions to diémiss on theé basis of the "ltender
rule”; (2) dis‘regardi-n‘g the facts alleged in the corﬁbiaint anﬂ coﬁsidering
documents outside of the complaint on a Civ.R. 12(B)(6) motion; (3) granting U.S,
Bank's motlc-n to dismiss on statute-of-limitations grounds; (4) dlsmmsmg the
claims against Bud’s astate; (5) dcnymg Michael’s motion 16 file a second amended |
complaint; (6) granting the out-of- state defendants motions to dlsmlss for lack of
personal jutisdlctwn and (%) denying Michael's sequest for an accountmg

{118} The Cundall children also assert assignments of error that overlap

Michaal’s first, fourth, and sixth assignments of error, so we consider these together,

V. Tender not Necessary

{919} In 1984, CIC bought back all of its shares in both the'Cundzﬂl Fund

of the Grandparents Truat and the Betty Lou Trust. The Cundalls signed releases
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purporting to discharge Bud—the trustee of the Grandparents Trust—and U.S.
Bank~—the trustee of tﬁe Betty Lou Trust—from all liability stenllming from the .
transaction. | |
_ {920} The trial court, relymg on Haller v. Borror Corporation,
dismigsed the Lunda]ls cﬂse primarily becauge the Cundalls had not tendered
back the money that they had received from the stock transaction, But Haller is
nat controlling here. |

{421} _fialler was a personal-injury tort case. The Ohio‘Sup-réme Court
Jnid out the'}'ulea for tender in tort cases, If a release is procured by frand in the‘
factum—when a misrepresentation prevents a méetin’g 61" th’e minds abdu.t the
nature of the document—the release is void, and thus a tendm is not quuned
But if a lelease is procured by fraud in the md‘ucement——whan the party
understands  the document, but is induced to s1gn by a fr_auduient :
misrep'reaentation within the docﬁméntwkthe release i8 voidable, and the party is
required to tender any consideration given in return for the rellease before filing
sﬁit. The goal in the latter situation is to -relstciare the'parties tort'he status quo -
ante; fhat is, where tliéy were hefore they setf}ed t‘he case, In an all'tln’sda.ngt-h
transaction, it would be manifestly unfﬁir to have a party keep the money in.‘che
meantiine and argue that they should get more, |

{922} The dlf'terentlatian of types of fraud in Haller does not apply to this
case, Haller was a personal-injury case involving an arm';ﬂe‘ngth trans'act'ion,

and there was no fiduciary relationship between the parties.

-1 (1990), 50 Chio St.g4d 10, 552 N.E.od 207,
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423} But “ordinary rules of fraud or-undne influence do ﬁot app}y whére
there is a fiduclary relationship."s
{124} We hm}e_-found no Ohio' cases—or any ;:ases; from anywhere—
directly on poir’lt on thé tender issue, probably because no one has been clever or
audac;.ious enough to propose such a theary, |
| {125} None of the cases cited in support of the tender theory inw'::}'ve a
fiduciary relationship in which the fiduciary benefited from o trdnsai.étion with fhe
pafty who was owed a fiduciary duty. In Lewis v Mathes s for example, the
plaintiff clalmed that the defendants had breached a flduclary duty. But nothmg
in the case suggestad that a ﬁducla:y re atlonshxp existed, becf\use the plamuffs
and the defendants were equal sharcholdels in a corporation, We hawe found no
case in any jurisdiction that requires a ‘tender when a fiduciary has allegedly
breached its duty by self-dealing, And we will surely not create such a
'require;nent here. | | | |
{426} In this case, both U.8. Bank and Bud weré trustees, and 'thusl they
“were in fiduciary.relationships with the Cundallss Therefore, both U.8. Bank and
Bud undertoak a duty pf loyalt;}. The duty of loyalty arises not from a provision in
the tx.'ust, but on account of the trustee-beneficiary relationship.s The duty of
loyalty requires a trustee who has a parsonal stake in a trarnsa_c_tion to adhére toa

particularly high standard of behavior.¢ The duty of loyalty is “the essence of the

2 Muth v, Maxton (3954), 53 0.0, 263, 119 N.E.2d 162,

3 161 Ollo App.ad 1, 2005-Cltio-1975, 829 N.E.2d 318.

4 O'Netll v, O'Netll, 169 Ohio App.gd 852, 2006-Ohio-6426, 865 N E.2d 917, at 18,
53 1Sr.ott Truets (5 Ld 2007) 1077, Section 17.2,

6 ] '
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fiduciary relationship,”s Fiduciaries have the 'burda‘n of proving the "‘perfect
fairness and honesty” of a transaction that was enltert;.d into during the fiduciary
re]étionship.a Whether the fidueiary has demonstrétedl the fairness of a
transaction is a question of fact for a jury.»

{ﬂZ?}‘.Fiducia-ries have a duty fo “administer the trust solely in the
interests of the beneficiaries, v Perhapé Justice Cardozo stated it best: “Many
forms of conduct permissible in a workaday woﬂd for those -acting at arm’s,
length, are forblddan to those bound by flducmly t1es A trustee 35 held to
something stricter than the morals of the market placo Not honesty alone, but
the punctilio of an honm the most sensitive, is then the standard of behawm "

{28 This “punct:ho of an honor" will be enforced by this court,

{929} Some defendants contend that because the Grandparents Trust
instrumient gave Bud unfettered discretion to sell assets for cash Mth'but"‘bekn—g
subject to the Iéws’ of Ok;io," the transaction could not have bgeﬁ ffaudui]ent.
Nonseﬁse. What law ﬁas the trustee under—none? Bud clearly- was under the
jurisdiefion of Ohio and was therefore subject tﬁ Ohio's laws; and a trustee may
not “take advantage ﬁf llibera] provisionsl of & trust inst}‘uxneﬁt to relieve himself

from the legal resﬁonsibility-of a fiduclary under thée law,”» - Statutory and

7 Boxx, Of Punctilios and Paylmoks. ‘The Duty of Loya]ty Under the Uniform 'I‘ruat Code (2002),
67 Mo.L.Rav, 297, 280, quoting Shepherd, The Law of Fiducinries (1981), 48, .
8 Atwater v. Jones {1902}, 24 Ohio C.C. (N.8.) 328, 34 Ohlo C.D. 6o5; Kime v, Addlesperger
(1903); 2 Ohie C.C. (N.8.) 270, 277, 14 Ohio €. 1D. 497; Peterson v, Mltcf]f’ne (1947) 79 Ghio App.
125, 133, 71 N.B.ad 510,

» Monaghan v. Rietzke (1949), 85 Ohlo App. 497, 501, 89 N.E.2d 159

w R.C, 5808.02. Ses, also, Restatement of the Law 24, Trusts (1502), Sectmn 170; 853 Rounds,
Tax Management' Estates, Gifts, and Trusts: Fiduclary Liability of Trustees and Personal
Representatives (2003), A-25, .

u Mefnhard v, Saimon (1928), 249 N.Y. 458, 404, 164 N.Ti. 545,

w Iy e Bstate of Binder (1940), 137 Ohio 8. 26, 43-44, 27 N.E.2d 939,

10
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common law govern the rights and responsibilities of fiduoiaries.s And even
though the new Ohio Trust Code mandates that a trustee is not liable for breach
of trust if the beneficiary has consented to the conduct,» that provision does not
apply if the consent isl procured by improper conduct of the trustee, a fact that
| Michael alleged. Fu.irthermore, the transaction in (uestion took place in 1984,
long before the 2007 Ohlo Trust Code was enactea,

{430} Bven if we ‘wer.e to disregard the sta'tufo.ry laws of | Dhio., the.
common law would still apply, and a fiduciary duty st'il-l.w.ould exist. Thus Bud
and U.S, Bank had the highest duty‘ to act solely in the Flundalls’ besi' in?erest's‘ -
concerning both the signing of the releases and the sales of CIC stock.r Perhaps
they did. But it is their burden to so prove. |

{f31} Whena fiduciary—or an entity connected with the f1ducmry-ends .
up with property orlglnally in the trust, bells ring and sirens wail.

932} Se}f-deallngwwfhen trustees uge the trust property for _fhe.ir own
personal benefit—is considered “particularly egregious behavier.™s | Andr any
direct dealings between a frustee and a ba‘neﬂcialry m"e “viewed with suspicion."'i

{1[553} Many jurlsdictions have held that transactions between a fiduciary
and a beneficiary entered into during the fiduciary relationship are presumptively

fraudulent,® Other jurlsdictions have held that releases will not be upheld if one

1 Biddulph v, Delorenzo, 8th Dist. No. 83808, 2004-Ohlo-q50%, at 1]2?

4 R,C. 5810.00. ’

35 See, also, Restotoment of the Law 2d, Trusts {1092), Sections 170 and 206,

1 Bgy Horwood and Welven, Tax Managemcnt Tistates, Gifts and Trusts: Managing Litigation
Riska of Fiduciaries (2007), A-18,

7 Bogert, Trusts & Trustees, (2 Bd.1995) 542, Section 943.

¥ Qe e.g., Grubb v, Bstate of Wade (Ind, App 2002), 768 N.B.2d 957, 962; Brown v, Commerciaf
Natl. chic (1968), o4 INlLApp.2d 273, 279, 237 N.Ead gé7; Bimbaum v, Birnbaum
(N.Y.App.1986}, 117 A.D.2d 409, 416-417, quoting /n re Rees' Estate (1947), 72 N.Y.8.2d 598, 599.

i1
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‘party is at a disadvantage because it has depended on the fiduciary to protect its
interests,» or if the release protects the fiduclary against fraud, violates public

policy, or relieves the ficluciary of a duty imposed by law,a

Vi, Releases Are Highly Suspect

{934} After examining Ohio statutes, Ohio case law, .aud other
jurisdictions’ case law, we believe that documents §11at putport to release a
fiduciary from liability co_ncerning 4 transaction that oceurred. during the
fiduclary relationship, where the fiduciary has gained some beneflt, a.'r'e highly
suspeﬁt. And a beneficiary may challenge this. type of transaction without
teﬁdering back the consideration given for the release—the so-called “tender rule”
has absolutely no gpplicatio.n in the fiduciary setting,

(935} Bud and U.S. Bank gained from the . releases because they
purported to absolve them from any potential liability, even if the stoclc-.sa!-e itself.
was 1 breach of their fiduciary duties,

{936} Bud, and pei;haps U.8. Baﬁlc, also gainaed from the stock sale. Bud
was CEO of the corporation that bought the shares, Bud’s side. of fhe family
benefited from the unequal division of the trust, U.S. Bank wag the commercial

banker for the corporation,

1 Gugel v, Hiscox (1910}, 122 N.Y.8. 557, 138 A.D. 61. . .
2 United States v. United States Cartridge Co. (C.A.8, 1952), 108 T.2d 450, 464. See, also, Arst v,
Stifel, Nicolous & Co, {D.Kan.1997), 954 F.8upp. 1483, 1493, quoting Belger Cartage Serv. v.
Holland Construction (1978), 224 Kan, 320, 330, 582 P.2d 1111, Mid-America Sprayers, Inc. v,
Untted States Fire Ins, Co. (1983), 8 Kan.App.2d 451, 455, 660 P.ad 1386; Ganley Bros. v. Butler
Bros. Bldg. Co. (Minn,1927), 212 N.W, 602, 604 : :

12
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{937 In a slightly different context, a New York com;t put it thus: “{Any]
acquisition of the shares of the beneficiaries by one of the fiduciaries Imust be
dealt with as presumptively void unless éffirmative proof is. made by the
fiduciaries that their dealings with each beneficiary was in ev;ary instance
aboveboard and fully informative. The fiduciaries in such cireumstances have the
obligation to show afflrmatively not .only that they acted I‘in good faith but that
they VO]-unteéred to the beneflciaries every bit of .infom.mti'on.which personal
inquiry by the beneficiaries would have disclosed.”»

. {538} If the peleasés and stock sales are to be proved valid Iin this case,
the burden iz on the fiduciaries to show that they acted with the‘utmost good faith
and exercised the most serupulous honesty toward the beneficiaries, placed the
beneficiaries’ interests before their own, did not use the advantage of their t_l'ﬁstee
positions to gain any benefit at the beneficiaries’ expense, and did not place
themselves in a position in which their ipterests might have conflicted with their
fiduciary obligations,s

{439} We are awc:tre of the argument that since ﬁud did not himself
purcha{sé the share.s——ltlhey were purcl}ased by'i'he corporatidn he was CEO and
majority shareholder of—it was not technically self-dealing, -This court has

previously, and correctly, rejected that argument.

a1 Birnbaum v. Birnbaum (1986), 503 N.Y.8.2d 451, 117 AD.24 409, quuting Jn re Roes' Estate

(1047}, 72 N.Y.8. 24 598, 509

23 See, 0.5, Ativater p, Jones, supra; Bacon v, Donnet, oth Dist. No, 21201, 2003-Chio-1301, at 1Y
29-30; Sehoch v, Bloom (1965) § Ohio Mise, 155, 158; In.re Guardianship of Marshall (May 26,
1998), 12th Dist. Nos, CAg6-11-23¢9 and CA96-11-244; 3 Scott, Trusts (5 Ed.2007) 1078, Section
17.2, _ ' :

o1 In re Trust U/W of Woltering (1999), 1at Dist, No. C-970¢13,
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{440} Therefore, the Cundalls were not required to tender back the
congideration. The trial court erred by dismissing Michael and his children’s

claims on this ground. The Cundalls’ first assignment of error is sustained.

Vil Civ.R. 12(B): Evidentiary Matarials

{1[41}' An appéals court reviews a trial court’s entry of a Civ.R. 12(B)
dismissal de novo.« When determining the validity of a dismiésal under the rule,
we accept as true all factual allegations in the comp!ain’é.u_‘ | |

‘ {1]’42}' Civ.R. 12 lstates, “When a motion to dismiss for failiire.to state a
claim vpon which relief can be granted presents matters bgtside the pl'ead'i'ng and

such matters are not excluded by the court, the motion shall be tfgated as a motion
for smﬁmary judgmént and disposed of as ﬁrovided in Rule 56" IMichelal argues
that the trial court erfed by considering documents outside the pleadings and by
not considering the entire i;ruat document. Michael had filed a Civ.R, 12(F) motion
to strilke the'docuﬁnents attached to the defendants’ motions to dismiss, |
{943} There is no evidence that the trial court falled to consider the entire
trﬁat document. But the trial eourt might have improperly' congidered gyidence _
outside the pleadings. L .
{€44} The trial court considered the Idocume‘nts.that released U.S, B'a.nk

and Bud from }iability and the lelters .conc_el'ning the stock transaction, Both

were attached to Bud’s personal representatives’ motion to dismiss,
P

24 Pé;rrysbur'g Twp, u. Rossford, 103 Ohio St.ad 79, 2004-Ohin-4362, 814 N.E.2d 44, at 15,
5 1d, )
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{45} The Ohio Supreme Court has determined that a court may _conéider
documents outside the complaint to ascertain whether it has subject'-matte.r
jurisdicﬁon under Civ.R, 12(B)(1)#¢ This court has held that a trial court rﬁay
consider documents that ave referred to or incorporated in the complaint. In
this case, the complaint specifically referred to the ‘releases. Therefore, the
releases were properly conéidered by the 'tri-ai court, |

{146} The complaint did not rvefer to the_ letters that’ detailed the sale
terms. The trial couyt did not state for what purpose it had considered the letters.
If the court considered ;;ﬁe letters for the purpose o.f detern-iining if it had
jurisdiction over the -cas;e, it did so properly. | The court could only consider
materials that established the relevant dates for statute-of-Nmitations purposes,

{547} But the 'c'ourt was not permitted to consider the letters for Civ.R,
12(B)(6) purposes. The complaint discussed the stock sla.le, but did not
incorporate or spz;,cifically refer to the letters. '

| {748} We do not know for what purpose the trial court c‘onmdered these
letters bamuse the trial court § entry focused predommant]y on the tender issue
as its reason for granting the Civ.R. 12(B) motlons._ But our dectsmn mak_es the -

issne moot,

viil, U.8. Bank—Motion to Dismiss

{949} This court reviews the trial court’s Civ.R, 12 decisions de novo, so

we consider whether each set of defendants should have been dismissed from the

6 Southgate Development Corp. v, Golumbia Gas T ansmission Corp. (1976), 48 Ohio St.2d 211,
358 N.E.2d 526, paragraph one of the syllabus,
27 Cpors v, Fifth Third Bank, 1st Dist. No. C-050927, 2006-Ohio- 4505, at L
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case. The trial court dismissed U.8. Bank from the case because the statute of
limitations had run. We agree with the trial court’s determination. US .Bank
was out of the pleture in 1995 when it ceased to be the trustee for the Bettsz Lou-
Trust, and the statute of limitations began to run at that time, -

{115(}} In the amended complaint, Michael alleged that U.8. Bank had
served ag the trustee of the Betty Lqu Trust and that it had breached its fiduclary
duty. In 1984,.when CIC bought back its stock from thﬁe Betty Lou Trust, U.§,
Bank was both the trustee of the Betty Lou Trust and the commercial banker for
CIC. Michael alleged fhﬁt U.5. Bank had breached its fiduciary duties to the
Cundalls by particiﬁating in and enabling the stoek sale, which was not fu the best
interests of the beneficiaries. He alleged that U.S. Bank had engaged in self-
dealing by apprﬁving a stock sale that wQuId have benefited one of its powerful
customers, Further, Michael alleged that U.S. Bank knew and mlsxepressnted the
true value of the stock, and that Michael had not discovered the ﬂaud until after
Bud's death in 2005. |

{1{51}‘ 1.8, Bank argues that the statute of l-imitatiolns Eegan to run in -
1084, when the transaction had occurred, Altermitively, it 'argues that its last
involvement in the trust was in 1996, well outside the ’r'our«year limitations
period, Fmally, zt argnes that the Cundalls could not have recent]y d!scovexed
fraud, because they claimed that they had been bu]hed by Bud in 1984 to sell the 7
stock, and because CIC had purchased back 1ts stock back from another pa_rson

for a higher price several months before the Cundalls solq their stock,

16
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(452} The statute of limitations for breach of a fiduciary duty ané fraud is
four years.e¢ For a trustee, the statute of limitations will not begin running until
ti‘ua fiduclary relationship has ended.» The statute of limitatlons does not begin
to rurt in actions for fraud until thel fraud is discovevéd’ or, through reasonable
diligence, ought to have been discovered.a

{53} The “'discovery rule’~the tolling of the statute of limitations unti]
fraud is discovéred—*is not available to those who should have discovered fra‘ud.,
but failed to discover it due to neglect or willful ignorance,s

{954} We believe that if the Cundalls had exercised laasonable diligence,
.they would have discovered any alleged fraud the 1,8, Bank had perpetltated on
them." In 1984, they knew that CIC had purchased Miller's shares at a much
higher price. They al'sg knew that (.5, Bank was CIC's commereial banker,

{155} We do not know why the Cundalls removed U.S, Bank as trustee
from j:he Betty Lou Trust in 1996, But once that relationship ended, it was the
~ Cundalls’ responsibility to invesl‘igatg whether any fraud had taken plac@d_urfng
the trdsteeship‘ Thérefore, the statute of limitation began to ﬁm in 1696, when
0.8, Bank cea'sed to serve as trustee of the Betty I_;Oll.l Trust, and the limttzitions

period ended in 2000,

28 R.C, 2305.00, '
29 Gtate ex rel, Lien v, House (1044), 144 Ohio 8t, 238, 247, 58 N.E. zd é75.

30 Id.; Wooten v, Republic Savings Bank, 2nd Dist. No. 06-CA-24, 2007-Ohiv-3804, at 143
Harris v, Liston (1999), 86 Ohio St.ad 203, 207, 714 N.1.3d 377,

2 Cline v, Cline, 7th Dist, No. 05 CA 822, 2007-0hin-1391, at 123,
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IX, Limitations and'Presentment: Bud Koons

{56} The trial court dismissed Michael’s claims and ths Cuondall
defendants’ cross-claims agalnst the trustees for _sevet"al of Bud’s trusts and the
personal representatives of Bud's estate because Michs}al had. Brought the suit
outside the Iimifations- period, Bud’s representatives and the suc.cessor trustees
argue that R.C, 2117.06 haried Michael and the Cundall defendants from hringing
claims against Bud’s estate.

{9571 R.C. 2117.06 requires all claims against an estate to be presented .
within six months of the &ecedent’s c'ieaéh_.ag But the statite only applies to claims’
that pursue recovery agaiqst the estate, R.C. 2'117.06((3) states that the six-month
statute of limitations does not apply unless “any recovery on a claim * * * [comes]
from the assets of an estate.”

{q58) If Michaél and the Cundall cross-claimants plari to pursue re}:ove;‘y
strictly against Bud’s trusts, life insurance .policies, pension plans, or other .
monies that have passed or will pass outside Bud’s estate, the time limits in R.C.
2117.06 do not apply. As noted above, R.C. 211.7.66(@) mak.es sxceptions for
plaintiffs who wish to recover from sources other than the estate, And Mickael
was not required to allege in his complaint that he wag relying solely oﬁ the trus;é
for recovery ratheir than on the assets of Bud's estéte.na |

{459} Many estatel-planning. devices ensure that property is A[')assed
outside of probate, Some of these are trusts, life insurance, pehgian plans,

pavable-on-death accounts, and advances made prior to death. Any property that

» R,C, 2117.06(B).
2 Wells v. Michael, 1oth Dist. No. 05AP-1353, 2006- Ohio-5871, at fize.
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passes outside of probate is not part of the estatess If Michael and the Cundall
Crogs- clalmants prove their allegations against Bud, they may pursue recovery

agamst any property that has passed or will pasgs outside of the estate.

{960} The pet'sonal representatives and suceessor trustees also argue that
the Cundalls’ claimg were barred by the four-year statute of limitations, Not so,
Michael filéd well within the limitations period, He alleged that Bud, as the
trustee of the Cundall Fund, had fallen below the staﬁdard ‘of care and had
breached his fiduciary duty. The statute of limitations f01 tortjous breach of trust
begins to run when the trustee ceases to serve as trustee,s Here, Bud served as
. the trustee of the Cundall Fund of the Grandparents Trust (and later the Cundall
Trust) until e died in 2005, so the statute of limitations will expire in 2009,

{'{fﬁli "I'hus R.C. 2117.06 did not prave:mt Michael and the Cundall cross-
claimants from making a claim against Bu_c]"s estate; because they are’ pursuing
recovery against property that will pass or has passed outside Bt{d’s,estat'e. And
the four-year statute of limitations began running when Bud ceased to be the

trustee of the Cundall Trust at his death in 2005,

X, Second Amended Complaint

62} Michael filed the original complaint on March 3. He amended his
complaint on March 24, On June 1, all the nonCundall defendants flled moéions

to dismiss. Michael sought to file a second amended complaint on July 18..

34 1d, '
37 State ex rel, Lien v, House (1944}, 144 Ohio St, 238, 247, 58 N.E.2d 675, See, al%o, Cassner v,
Bank One Trust Co., NLA,, 1oth Dist, No, 03AP-1114, 2004-0Ohio-3484, at J20; Hasmmcm v. First
Natl, Bank & Trust Co (1946) 79 Ohio App. 37, 38 68 NLE.2d 325,
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{463} Civ.R. 15 provides that a party may amend its pleading once befmjg
a responsive pleading is fiied. Otherwise, « party must obtain leave; of the cc;uft to
amend its complaint. The rule states that “[lJeave of court shall be fraely giveﬁ
when justice so 'requires.”‘ The rule encourages liberal amendment, '“Whmje'it is
possible that the plaintiff, by an amended comﬁlaint, may set forth -a claim upon
which f‘e)lief.c can be granted, and it is tendered timely and in good fait_ﬁ and no
reason is apparent ov disclosed for denying leavs, the denial of Teave to file 'such
amended complaint is an abuse of d-iscretion."!{ﬁ _

{464} The trial court erroneously dismissed the case due to lack of a
tender and determined that Michael's motion to file a second amended complaint .
was f.uti]é.‘ As discussed earlier, Michasl was not required to tender chk the
conmideration, We hold that the denial of leave for a second amendmept was

erroneous, and npon remand, the trial court should allow the amended complaint.

Xt Jurlsdiction

{65} Michael and the Cundall cross-clnirrluants»cohtend that ,th.e ‘trial
court erred by 'di'smissing the claims against out-of-state trust beneficiaries for
lack of pérsonal_jurisdiction. The out-of-state Koons defendants argue that they
had no minimum contacts with Ohio, that the Ohio long-arm statute did not reach
them, that R.C. 5802.02 could not apply to them retroactively, and that Michael

was attempting to use in rem jurisdiction as a “wormhole” to in personam

# Peterson v, Teodosto (1973}, 34 Ohio St.2d 1.61, 175, 207 N.E2d 113,
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jurisdiction, Because we;'are convinced that Ohio has personal jurisdiction over
all defendants, it is not necessary to discuss in rem juriscﬁctibn—-oi* wormholeﬁ.

{966} The Cunclaﬂs had the burden of establxshmg the trial court's
Juxisdwtlon v In response to a motion to dismiss, the Cundalls were 1equired
only to make a prima facie case of jurisdiction.®t We review the trial court's grant
of the jurisdictional. motlon de novo.» ‘

- {467} RC. 5802.02 became effective January 1,I 2007, four days before
the trial court's entry of dasmlssal and ten months after the original complaint,
The statute gives Ohio Jurlsdmtlon over both trustees and, beneﬁmames of a trust
located in Ohio for any dispute involving the trust,w According to R.C, 5811.03,«t
which describes the retroactive applicability of the newly enacted Ohio Trust
' Cnde, R.C. 5802.02 governs all judicial ploceedmgs commenced pmm to'Janvary
1, 2007 unless it would “subﬁt'mtiaﬂy interfere with the effectt ve conduet of the
Judlclal proceedmgs or prejudice the rlghts of the partles ” (’I‘he staiute also says
that the new code “dofes] not affect an act done before the effective datc of those
chapters,” The.Koops defendants make much of this provision, but it is not.
applicable to the issue of jurisdiction in this cése.) | - |

.{1168} Retroactive application of R.C. 5802;02 would not substantially
interfere with the judicial proceedings, This case is in its infancy, The record
veflects that little, if any, discovery has been conducted related to the 'issues on

appeal,

w Ginchett! v, Holmes (1984), 14 Ohio App.3d 306, 307, 471 N, E.24 165.
#Id atgo7.
3% Information Leosing Corp. v, Bcuter 18t Dist, No, Cvozoogg. 2002-Ohio-3930, 4.
40 B.C. 5802,02(B).
1 RE. 5B1103(A)(E).
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{969} Nor would the retronetive application of R.C. 5802.02 prejudice
the rights of the parties, because Ohio courts could have taken jurisdiction over
the .out-of-state Koons defendants even without the statute, They took the

money, and with that came jurisdiction,

Xil. Even Without the Statute, Jurisdiction Is Proper

{470} The Cuﬁdalls had to demonstrate (1) that jurisdiction m}er the out-
of—staté trust beneficiaries was proper under Obifo's long-arm statute and
applicable civil rule,# and {2) that the exercise of persdnﬂl jurisdi-ctibn over the
out-of-state  trust Eénelﬁciaries would compc;t‘f with 'federai due-proces;s
l'equire,m'énts.ﬂ | | |

{971} Ohio's long-arm statute dolineates thos'e' instances that render
defendﬂr;m amenable to ' the jurisdiction of Ohio.ﬁﬁ. .Included among these
provisions is a grant ‘of jurisdiction when a person "[trsfmsactsl]' any buginess in
this state,”s Courts construe "éransac‘:ting any business” broacﬁy, and the phrase
includes. “having .dea]ings with,"s  Courts resolve questions about the
applicability of R.C. 2307.382(A)(1) and Civ.R. 4.3tA)( 1) on "highly pértiéul'arié_éd
fact situations, thus rendering any generalization tmwarrantéd,"a?l _ -

{§72) The Koons defendants ave beneficiaries of frusts established and

administered in Ohio, Clearly, the Koons defendants have dealingsAwi‘th Ohio—

4 R.C, 2307482 and CivR, 4.3

49 Goldstein v, Christiansen, 70 Ohio 8t,ad 282, 235, 1994-Ohio- 229, 638 N B.2d 541,

M R.C., 2307.382(4A),

46 R,C. 2307.382(A)1).

16 Goldstein, supra, at 236; Kentueky Oaks Mall Co. 1. Mitehell's Formal Wear, Inc. (1090), 53
Olio 8t.3d 73, 75, 559 N.E2d 477.

a7 Undted Statey Sprint Communications Co. Partnership v, K's Fnocls {16994), 68 Ohio St. 3d 184,
385, 1994-0Ohio-504, 624 N.E.2d1048,
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tlhey have accepted money from the trusts. Accepting funds frofn a trust with its
situs in Ohio firmly establishes jurjsdiction under Ohio’s long-arm statute.

. {973} Jurisdicﬁbﬁ over the Koons defendants also comports with federal
due-process requirements, In Mullane v. Central Hmmum: Bank & Tru.st.C’o,, the
United -States Supreme Cou'ri: addressed a- state’s I'ight to preside over issues
concerning trusts: “[Tlhe i‘merestl of each state in providing means to close trusts
that exist bjﬂ thé grace.of its laws and ave administered under the étxﬁawision of
its courts is so insistent and rooted in custom ag to establish beyond doubt the
right of its courts to determine the interests of all claimants, resident or
nonroesident, plOVlded 1ts procedure accords full opportunity to appear and be
heard,"# Although this case only addreesed closmg a trust, it c]eaz]y should apply
to the adm-inistt'ation of trusts i-n general, |

{974} The tllial cotl-lrt also had juriadictidn over the Koons defendants
undey International Shoe Co. v. Washingtons and fts p‘rogény. ' Dué'proées_s
vequires that a nonresident defendant have certain minimum contacts with the
forum state such that the maintenance of the sui.t does ncﬁ offend I;‘tl'ayditionéal
notons of fair play and.substantial justice.”» The Supreme Co_ui't emphaéfzed
that the minimum-contacts analysis “cannot simply 'be mechanical or
quantitative,” and that whlether due process is sqtisfied.depends “upon the quality

and nature of the activity."n

48 (1950), 339 U.S, 306; 70 8. CL, 652.
9 (1945), 326 1.8, 310, 66 §.Ct. 154.
a0 Id, ak 316, .

&t 1d. at 319.
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{978} International Shoé provided gome general gui_deposts for
jurisdictional questions. Jurisdiction is firmly established when the defendant’s
activities are “[not ‘only] continuous and systematic, but also give rise to the‘
liabjlitles sued on."s= Continuous and systematic activities can also be “so
substantial and of sueklx"a nature as to justify suit against it on caﬁses,of action
arising from dealings sntirely distinet from those activities,”ss Finally, even single
acts committed within the forum can confér jurisdiction over a nonresident
defendant “because of their nature and quality and the circumstances of their
commission, s ' . _ |

{476} We hold that a regular beneficiary of an OhiDrﬂdI’_ﬂil’!i_St@l“eé trist
meets ;che requisite minimum contacts in Ohio to support paréoneﬂ ju'risdiction
under federal constitutioqal standards, By accepting ldistvibutions from an Chio
trust, the Koons defendants carried on activities in Oin'o and benefited from its
laws, These activities were of a cantinﬁous and systelﬁatic nature sﬁcl{' that
maintenan.ce of this suit in Ohio does not offend trladitional notions cf fair piay
and substantial justice, _ ' |

{477} The Supreme Court added another layer to the due»broces’s )
analysis in  Asahi Memls Indus. Co, v, Super:'ml’ Court.s | Through a
“reasonableness” inquiry, a court must consider the burden on the defenda'nt, the
interests of the forﬁm state, and the plaintiff’s interest in obtaining relief s It .

must also weigh the “interstate judicial system's interest in obtaining the most

=1d. et 317, .

i Ic, nt 918,

s I,

56 (3987), 480 U.8. 102, 108-109, 107 8.Ct, 1020,
§8 13, at 113
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efficlent reso[u-’tion of conirdver&fes; and the shared interest of the éevéral states
in furthering fundamental substantive social policies,"s In Asafi, these factors
divestad that court of jurisdiction, but in Burger K‘ing. u. Rudzewicz, the Suprems
Court explained that these factors may “serve to estabh’sﬁ the reasonableness of
jurisdiotion upon a lesser showing of minimum contacts than would otherwise be
required.”ss

(478} Here, the Asali factors strengthen the :'easp-nallaleness of Ohio’s
Jurisdiction over the Konns' defondants. The interstate Judicial system’s interest
in obtaining the most efficient resolution of the controversy weighs heavily
against the Koonses' position. It Is unclear whether Michael would be able to
bring suit in any other forum, B-ut gven if that is pt-)ssiblel. Ohio ,és the situs of the
trust is the best«positioned_staie to fashion a potential -1'erhec1'y. 'I‘h‘e nonregident
~ defendants are scattered throughout the country, The-only reasonable site for
this litigation is Ohilo. We are aware of the bufrde'n‘ that the nonresident
defendants falce by litigating in Ohio, but conclude that the Asahi factors operate
against them in this case. ’

§179} Winally, it cannot be said that being an ongoing benefi;:iafy, of an
Ohio-established-and-administered  trust 16 a “random,” “fortuitous,” or
“attenuated” contact, or the “unilateral activity of another p.al'tf,"w As fittingly
articulated in the official comment to Section 202 of the Uniform Trust Code, “[it

seems] reasonable to require beneficiaries to go to the seat of the trust when

———

5 1d,, quoting World-Wide Volkswagen Corp. v, Wopdson (1'980), 444 11,8, 286, 100 5.0, 559.
58 Murger King Corp. v, Rudzewicz (1985), 471 U.8. 462, 477, 105 8.Ct, 2174.
60 Iel, at 474,
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litigation has been institu_.ted there concerning a trust in wh’-ichAthey claim
beneficial interests, nlmch_ as the rights of shareholders of a corporation can be
determined gt a corporaté seat. The settlor has indicated a prineipal place of
administration by its selaction of a trustee or otherwise, and it i's reasonable o
subject rights under the trust to the jurisdiction of the Court whefe the trust is
properly administered,” 'l

(980} This is in keeping with the Supreme Co.uri"s explanation of the role
.of foreseeability in the perlsormhju risdietion analysis. “[The] foreseeability that is
ritical to due progess .analysis * * * is t_lhatlthe defendant’s cbhduc;'t and .-
connection with the forum State are such tha't_ he should reasonably anticipate

being haled into court there,”®

Xill, 8ut the Statute Applies

{1181i Effectivé only ddy_s before the trial court rendered its opinion, R.C.
5802.02 codified what was 'alreqdy the law of personal jurisdiction aﬁ' it relatéa: to
trustees and beneficlaries of an Ohio trust, We agree with the Oh'i-o Ieéislature, as
well as the ‘other 19, other jurisdictions ghat have adnpied the .ﬁnifcn'm_ Trust. '
Code,s that the provision for personal jurlsdletion over those persons whc; accept -'

a distribution from a state-administered trust is constitutional.ss And we note

% Burger King Corp., supia, at 475, quoting World-Wide Volkswagen Corp., 444 U.S, at 297,

6 Kansns, Nebraska, Wyoming, New Mexico, Digtrict of Columbla, Utah, Maine, Tennessee, New
Hampshire, Migsouri, Arkansas, Virginia, South Carolina, Oregon, North Carolina, Alabama,
Florida, Pennsylvania, and North Dakota, '

62 Uniform Trust Code 202; R.C. 5802,02,
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that we have found no c'.ou'rt that has held this or any other provisioﬁ of the UTC
unconstitutional,s

{982} Because. Ohic’s exercise of jurisdiction. over the out-of-state
defendants con‘ln-ports with the state'é long-arm statute as well as due-process
reuuirements, the retroactive application of R.C, 5802.02 does not prejudice the
parties, Even without the statute, jurisdiction is proper in Ohio, Furthermore,
the retroactive appl.icai;ion 9f R.C. 5802,02 would not substantially interfere with
the judicial proceedings. Thus, R.C. 5802.02 applies, apd Ohio j'urisdiction over

the out-of-state Kaons defendants in this case is proper,

X1V, Constructive Trust

{483} 1If the Cundalls are able to prove their allegationé, they will be
entitled to compensatory and perhaps punitive damages, .~ |

{984} The Koons defen dants argue that the statute of limitations bars any
claim for a constructive trust because the sfatute of limitations for a ép’nstrhctiv'e
trust begins to run on the date of the initial transfer, Not so. St:gt_u‘és of
limitation attach to causes of action,» That the remeciy is a coﬁstructij:fe t.ruét is
irrelevant because, as we have already stated, the Cundalls’ cause of action arose
wher! Bud ceased to be the trustee, |

{85} A constructive truqt is an equltab!c remedy that corrects umust

enrichment, % When a person owng legal title to property, but equlty lecogmzes

. & See, a.g., In re Trust Created by Inman (2008), 269 Neb. 376, 603 N\W.2d 514; In re Harris
Tesmmenzas' y Trust (2004), 275 Kan. 944, 60 7.5d 1109,

84 Peterson v. Teodosio (1973), 34 Ohin St.ad 161, 172, 207 N.E.2d 111,

65 ﬁstam of Cowling y. Estate of Cowling, 109 Oio 8t. 34 296, 2006-Ohio- 2418 847 N, E 2d 4085,
at%ig
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that the person should not retain all or some of the benefit of that property, a
court may impose a constructive trust, which converts the owner into 8 trustes,f
A constructive trust ‘is usually imposed when property has been obtained
wrongfully,

{986} 1If the Cundalls are able to prove that Bud wrongfully acquired the
CIC stock, and that his descendants .ﬂnd trusts are legél owners of properi’y that
rightfully belongs to the Cundalls, a construetlve trust would be appropriate,
When property is wrongfully obtained by the wrongdoer, and the ‘wrangdoer
subsequently t-r'ant;fel's' the property tor third parties, '8 court wi!l impose a
constructive trust on that pmpea'ty o [Jpon ramand Lhe Cundalls will boax the

“burden of proving that the comtshould impose a construetive trust, o

XV, Accountmg

{ﬁ[S?} Mich agl mguas that the trial court erwd by denying his. roquest for
at accnuntmg of the trusts,

{488} By stutute,® a trustee must provide reports to current beneficiaries,
Since Micﬁael is not a current beneficiary of any of the trusts adm'i_nist;-:i'ad by any
of the defendants, the statute does not apply. -

({89} But once-v the parties continue with discdvery, M-i.cha'el wil] have A

right to any nonprivileged documents the patties have concerning the trusts.

66 Tdl,

&7 Y, mt G26,

& Id, at Y=0.

o R.C. 5808.11,
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. Civ.R. 26 allows partics to obtain discfovery 'oh any matter relevant to the action,

as long as the matertal is not privileged.

XVi, Reversed, Except as fo {8, Bank

{90} For the foregoing reasons, we affirm the trial court’s dismissal of
U.,S. Bank hecause the limitations period had run, We reverse all other aspects of
the trial court's judgment and remand this case for further proceedings.

, Judgment affivmed in part, and
reversed in part, and cause remanded,

HENDON and DINKELACKER, JJ,, concur.

' Please Note. _ '
The court has recorded its own entry on the date of the release of thig opinion,
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f THE COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

MICHAEL K. CUNDALL, et al., : Case No. A0602080
Plaintiffs, : Judge Ethna M. Cooper
V.
: ENTRY GRANTING
U.S. BANK, N.A., TRUSTEE, et : DEFENDANTS® MOTIONS TO
al., : DISMISS
Defendants, :

This matter is before the Court on Defendants’ Motions to Dismiss. Having
reviewed the Motions to Dismiss, Plaintiffe® Memorandum in Opposition, the
Supplemental Memoranda, all pertinent pleadings, and having considered the oral
argument of counsel presented to the Court on October 16, 2006, the Court finds the
Motions to Dismiss well-taken for the reasons that follow.

L BACKGROUND

This action arises from a 1984 sale of stock in a closely-held family corporation.
In 1984, Plaintiff and his family sold all of their shares in the Koon-Cundall-Mitchell
Corporation (“KCM") to Central Investment Company (“CIC™.) In his First Amended
Complaint, Plaintiff Michael Cundall alleges that his Uncle, John F. Koons, III (“Bud
Koons™), used his power and influence in CIC and as the trusiee appointed to various
family trusts to “threaten and cajole” his sister’s family, (the Cundall family), into
providing “releases and/or consents” in connection with the sale of stock owned by the

Cundall family and stock held in trust for their benefit.?

' KMC was a holding company whose sole asset was shares of CIC.
* A more detailed history of the Koons/Cundall families, the family corporation and the
trusts at issue is provided in the First Amended Complaint, the parties’ briefs,rap_g oral argument

on the Motion to Distniss. ‘ _—

l D71527142
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In addition, Plaintiffs allege that U.S. Bank, also a former trustee, breached its
fiduciary duty by, among other things, knowingly concealing the true value of the stock
in an attempt to mislead the Plaintiffs and failing to sesk court approval for the
transaction.

Plaintiffs further allege that through the alleged breach of their respective
fiduciary duties, Defendant U.S. Bank and the deceased Bud Koons, engaged in conduct
that unfairly benefited Koons beneficiaries to the detriment of Cundall beneficiaries.
Consequently, in bringing this action for tortious breach of fiduciary duty, constructive
trust, declaratory judgment, accounting and related relief, Plaintiffs have sued the
personal representatives of the estate of Bud Koons, successor trustees of various Koons
trusts and the beneficiaries of various trusts in addition to U.S. Bank.

* ¥ %

At the heart of Plaintiffs’ complaint are the stock sale and the accompanying
releases allegedly obtained and “achieved through duress, coercion, overreaching and
undue influence™ by an uncle who used “various threats and cajoling” * and a bank who
allegedly concealed the true value of the stock in an effort to please its other clients, Bud
Koons and CIC. Although Plaintiffs refer to a specific transaction and release in their
First Amended Complaint, Plaintiffs fail to mention any operative dates or attach a stock
purchase agreement or releasc to their complaint. Aliso significantly missing from the
First Amended Complaint is an allegation that the Plaintiffs (or any Cundall) returned the
consideration they were given in exchange for the release. As discussed below, because a

releasor may not attack the validity of a release for fraud in the inducement unless he first

* The Plaintiffs further claim that because of the discretionary powers of their uncle
trustee, they were afraid to challenge him. (First Amend. Compl. at 1 E.}



tenders back the consideration he received for making the release, all claims related to the
1984 stock sale and release are barred as a matter of law. Haller v. Borror Corp. (Ohio
1990), 50 Ohio St.3d 10, 552 N.E.2d 207, (paragraph two of the Syllabus),

11. LAW

A, Ohio Civil Rule 12(B){6) Standard

Civ. R. 12(B)(6) dismissal “motions are procedural in nature and test the
sufficiency of the complaint, When ruling on a Civ.R. 12(B)(6} motion, courts consider
all factual allegations in the complaint to be true and make all reasonable inferences in
favor of the nonmoving party.” Coors v. Fifth Third Bank, 1 Dist. No, C-050927, 2006~
Ohio-4505, § 12, 2006 WL 2520322 (slip op.). Before this Court can grant a dismissal of
a complaint, it must appear beyond doubt that the plaintiff can prove no set of facts
warranting a recovery. Id. However, a plantiff’s “factnal allegations must be
distinguished from unsupported conclusions. Unsupported conclusions are not deemed
true, nor are they sufficient to withstand a dismissal motion.” Id.

Moreover, in considering a motion to dismiss for failure to state a claim, the mere
submission of evidentiary material in support of a dismissal “does not require a court to
convert the motion into onc for summary judgment. A trial court has the power to
exclude the extraneous evidencel.]” Id. at § 10, While a court should not rely on
evidence outside the complaint when resolving a Civ. R. 12{B)(6) motion, the court may
consider materials that are referred to or incorporated in the complaint. Id. at¥ 11, 13,

When ruling upon the dismissal motions in this case, the Court relies solely upon
the First Amended Complaint, excluding from its review all extrancous evidence not

referred to or incorporated in the complaint. Thus, the Court may consider the letters



from the Cundalls embodying the terms of the stock purchase agreement and releases
attached to the Personal Representative’s Motion to Dismiss as the stock purchase

agreement and the release were referred to in the First Amended Complaint.
B. Release/Tender Rule

A release of a cause of action for damages is generally an “absolute bar to a later
action on any claim encompassed within the release. To avoid that bar, the releasor must
allege that the release was obtained by fraud and that he has tendered back the
consideration received for his release.” Hafler, 50 Ohic St.3d 10, at 13 (emphasis added,
internal citations omitted). Tender is required where the fraud alleged would render the
release voidable. If, on the other hand, the fraud alleged would render the release void,
no tender of consideration is required and none need be alleged. Id. citing Picklesimer v.
Baltimore & Okio RR. Co. (1949), 151 Ohio St. 1, 84 N.E.2d 214,

Whether a release of liability is void or voidable upon an allegation of fraud will
hinge on the nature of the fraud alleged. “A release obtained by fraud in the factum is
void ab initio, while a release obtained by fraud in the inducement i1s merely voidable,”
Id. |

A release is obtained by fraud in the factum, and is void ab initio, “where an
intentional act or misrepresentation of one party precludes a meeting of the minds
concerning the nature or character of the purported agreement.” Id. In such cases, the
releasor fails to understand the nature or consequence of the release as a result of “device,
trick or want of capacity” and the releasor has no intention to sign such a release. Haller,

50 Ohio St.3d at 13 citing Picklesimer, 151 Ohio St. at 5.



However, a “release of Hability procured through fraud in the inducement is
voidable only, and can be contested only after a return or tender of consideration.”
Haller, 50 Ohio St.3d at 14, Cases of fraud in the inducement are those in which the
plaintiff admits that he released his claim for damages and received consideration
therefore, but asserts that he was induced to do so by the defendant's fraud or
misrepresentation. *““The fraud relates not to the nature of the release, but to the facts
inducing its execution.” ... In that event, there is no failure of understanding of the party
to be bound by the release .,. Rather, the releasor claims that he was induced to grant the
release upon the wrongful conduct or misrepresentation of the person so benefited, The
misrepresentation may concern the economic value of the claim released, and wrongful
conduct may include even coercion and duress.” Haller, 50 Ohio St.3d at 14 citing
Picklesimer, supra, and National Bank v. Wheelock (1895), 52 Ohio St. 534, 40 N.E. 636.
“Whether the fraud as alleged is in the factum or in the inducement is an issue of law for
the court.” Id. at 14-15.

As recognized by the Ohio Supreme Court, the foregoing distinctions between
fraud in the factum and fraud in the inducement reflect two well-settled principles of law:
“First, the law favors the prevention of litigation by the compromise and settlement of
controversies. Second, a releasor ought not be allowed to retain the benefit of his act of
compromise and at the same time attack its validity when he understood the nature and
consequence of his act, regardless of the basic nature of the inducement employed.”
Haller, 50 Ohio St.3d at 14 (emphasis added).

The plaintiffs in Haller, like Plaintiffs here, did not allege thal they failed to

understand the release they signed. Rather, they alleged that the value of the



consideration paid was misrepresented to them and that their release was procured
through duress. As the court noted in Haller, “neither canse constitutes fraud in the
factum, They are purely matters of fraud in the inducement. The pleadings therefore set
up an allegation of a settlement agreement and release that is only voidable, and in order
to attack that release for fraud, the Hallers were first required to tender back the
consideration they received.” Id.

Likewise, in Lewis v. Mathes (4 Dist.), 161 Ohio App.3d 1, 8, 2005-Ohio-1975, §
17, 829 N.E.2d 318, the plaintiff alleged fraud in the inducement rather than fraud in
factum when he sought to avoid the release he executed on the ground that the individual
defendants and the Corporation misrepresented the Corporation's earnings and, therefore,
misrepresenied the value of his one-third interest in the Corporation.

HL ANALYSIS

Assuming there was fraud, as the Court must on a motion to dismiss, there is no
question that, as a matter of law, the fraud alleged — coercion, duress, misrepresentation
of value — is fraud in the inducement. Under established Ohio case law, Plaintiffs cannot
bring suit on the reieased claims without having tendered the consideration the Cundalls
received in the transaction in which they granted the releases. Such tender had to be
made prior to filing suit and Plaintiffs were required to allege the fact of tender in the
First Amended Complaint. Plaintiffs have done neither.

Notwithstanding the foregoing, Plaintiffs argne that the tender rule should not
apply in this case for several reasons. First and foremost, Plaintiffs argue ti;lat the tender
rule does not apply in this fiduciary duty case because “self-dealing by a trustee is

presumptively fraudulent.” (Plaintiffs’ Suppl. Opp. Memo., p. 1.)



However, the Court has found no recognized exception to the tender rule
announced by the Ohio Supreme Court in Haller. Nor, has the Court found any authority
to suggest that it should look outside of the fraud in the factum/fraud in the inducement
framework prescribed by the Ohio Supreme Court in Haller for a case involving a self-
dealing trustee, particularly where, as here, the fraud alleged by Plaintiffs so clearly
constitutes fraud in the inducement. Regardless of the basic nature of the inducement
altegedly employed here (i.e. self-dealing by a trustee),” there is simply no authority that
would permit the Court to disregard Obio Supreme Court precedent and so elevate the
status of these Plaintiffs that they should somehow be permitted to keep the benefit of
their bargain while challenging its validity at the same time.

Plaintiffs also argue that the tender rule should not apply to them because, as the
beneficial owners, the “Cundalls already owned all the stock at issue™ and since all that
the Cundalls received was the value of their stock, there was no separate consideration
for the release.” (Plaintiffs’ Suppl. Opp. Memo., p. 3, 4.) In Lewis, supra, the court
rejected a strikingly similar argument. In that case, the plaintiff argued that he should not
be required to return the $68,000 consideration that he received in order to maintain his
causes of action because (1) the monetary consideration he received was solely for the
purchase of his stock at the value determined by the corporate valuation, and (2) he
received no monetary consideration in exchange for the mutual release. Lewis, 2005-
Ohio-1975. As the court in Lewis noted, in the absence of the stock purchase agreement

and mutnal release, the defendants were not obligated to buy the plaintiff’s shares at any

“ Although Plaintiffs allege that U.S. Bank breached its fiduciary duty in agreeing to the
stock sale and release, the Court can perceive no basis for Plaintiff’s unsupported conclusion that
U.S. Bank engaged in “self-dealing” when U.S. Bank stood to gain nothing of consequence as a
result of the stock sale.



price. Id. at §28. Thus, the Plaintiff was required to return the consideration that he
received to avoid the release and pursue his causes of action against the defendants. 1d. at
9 30, 32.

Plaintiffs aliege nothing in the First Amended Complaint to demonstrate that CIC
was required or obligated to purchase the Cundalls’ stock. Indeed, the premise of
Plaintiffs* complaint is that the Cundalls were coerced into selling their stock — not that
others were forced to purchase their stock. Furthermore, Plaintiffs do not allege or point
to anything in the trust agreements that would necessarily preciude the Cundalls from
selling their stock or CIC from purchasing it. On the contrary, nothing in the trust
agreement prohibits the sale of family stock. The trust expressfy authorizes the sale or
exchange of any asset, without limitation.?

Plaintiffs cannot avoid the tender requirement because there is ne preexisting
obligation to sell or purchase the stock nor is there any other basis to sever the stock
purchase and the releases. Akin to the situation in Lewis, the stock purchase agreement
here {embodied in the letters from the Cundalls), specifically refets to and incorporates
the releases signed by the Cundalls as a condition of the sale. Accordingly, the
consideration received, the agreement to sell the stock, cannot be severed from the
reieases.

Ill. CONCLUSION

For the foregoing reasons, the failure to tender and to allege tender requires
dismissal of all claims of all parties related to any claim encompassed in the releases. The
Court is not aware of any circumstances that would necessarily foreclose the possibility

that Plaintiffs or the Cundalls might tender the consideration received. Accordingly, the

* See Grandparent’s Trust, Article IT and TV(3).



dismissal of the claims and cross-claims herein based on the failure to tender must be
without prejudice.

In addition, for the reasons stated in the Defendants’ respective briefs, the Court
also finds merit in the Defendants’ arguments to dismiss: (1) with prejudice the claims
against U.S. Bank on statute of fimjtation grounds; (2) without prejudice the claims
against out-of-state Koons beneficiaries for lack of personal jurisdiction; and, (3) with
prejudice the claims against the personal representatives of the Koons Estate for failure to
present the tort claims within the statutory period.

Because the proposed Second Amended Complaint does not allege tender,
Plaintiffs’ Motion for Leave to File a Second Amended Complaint is denied as futile. All
other pending motions are denied as moot.

There is no just cause for delay.

IT IS SO ORDERED.

Judge Ethna M. Cooper )
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