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THIS IS A CASE OF PUBLIC OR GREAT GENERAL INTEREST

The lower Courts in this matter have now twice intervened in the affairs of an

Ohio partnership in complete contravention of its partnership agreement. In the instant

case, the lower courts have gone so far as to "gift" to one of the partners approximately

$120,000.00. This is an addition to nearly $700,00.00 awarded to that partner as

damages in a prior case, Schafer v. RMS Realty, 138 Ohio App. 3d 244 ("Schafer 1"), as

a result of actions by the partners specifically approved in the partnership agreement.'

In the prior litigation, the lower court determined that partners can breach their fiduciary

duties by precisdly following the signed partnership agreement. In the instant case, the

lower courts have completely ignored the partnership agreement, as well as

fundamental tax and accounting principles, even in the absence of any finding of

breach of fiduciary duties. Enough is enough.

This case obviously is of public and great general interest to those thousands of

Ohioans who paiticipate in partnerships. Until now, the law of Ohio was clear that "...

the respective rights of partnership members depend primarily on the specific

provisions contained within the partnership contract." Spayd v. Turner, Granzow &

' The partnership agreement in question directed that partnership funds be
raised through capital contributions and provided a mechanism for adjusting the capital
accounts if a partner was unable to contribute. When a capital call for required funds
was approved by a majority of the partners, one partner objected claiming that he was
unable to make his contribution. In spite of the partnership agreement, the trial court
permitted the jury to determine that by voting for and proceeding with the capital call,
the partnership and the majority of its partners violated their fiduciary duty to the
objecting partner and "converted" a portion of his partnership interest. Under the lower
courts' ruling, though the conduct of a partner may be perfectly valid under the
partnership agreement, the price of engaging in that conduct was an adverse award of
significant tort damages.
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Hollenkamp (1985), 19 Ohio St.3d 55, 59. Because of the lower courts' decisions, the

sanctity of partnership agreements have been completely compromised by the lower

courts.

Ironically,;in the memorandum in support of jurisdiction filed in Schafer l, the

Appellants argued that the lower courts' rulings make it impossible for partners to

determine their rights and obligations in relation to their partnerships, permit endless

litigation into partners' motives for voting to follow their partnership agreements, and

invite any partner who is in the minority on any issue to have a jury determine whether

or not he has been treated fairly whenever a majority of the partners makes a decision

as permitted by a partnership agreement with which he disagrees. This is exactly what

has occurred in this case since Schaferl.

What should be recognized at the outset, is that the complex issues presented in

this case have only arisen because of the lower courts' intervention into the

partnership's affairs in Schafer I. By effectively eradicating an express provision of the

partnership agreement that dealt with the internal financial affairs of the partnership, the

lower courts have forced the partnership and partners to attempt reconcile its affairs

with what is left of the partnership agreement and in accordance with sound tax and

accounting principles.

Initially, the trial court held that the partnership could not reconcile its affairs due

to the doctrine of resjudicata. The court of appeals reversed that finding, but then once

again ignored the partnership agreement, as well as sound tax and accounting

principles, comirig to the clearly erroneous conclusion that a partner is not required to
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make any capital contribution as did the remainder of the his partners in order to enjoy

the benefits of his partnership interest. The lower courts also determined that the

partner is entitled to $119,244 of the capital contributed by his partners upon dissolution

of the partnership.

This case, combined with Schafer l, has set a precedent for the complete

derogation of the validity and effectiveness of partnership agreements in Ohio. The

issues presented have never been addressed by this Court Accordingly, the Appellants

respectfully request the Court to examine this case on behalf of not only the parties to

this action, but every partnership and partner in Ohio.

II. Statemerit of The Facts and Case

RMS Realty is an Ohio Partnership. It is governed by a partnership agreement

executed on December 19, 1986 (the "Partnership Agreement"). RMS was formed

specifically to acquire and develop one property, a 5.2 acre piece of commercial real

estate in Montgomery County, Ohio. The partners are Harley Rinzler, Barrett Rinzler,

Marc Mayerson, Michael Mayerson, Richard Mayerson, Jerald Mayerson and Brenda

Rinzler and Appellee, Everett Schafer ("Schafer"). The partnership is managed by a

former partner, Allan Rinzler ("Rinzler"), (Schafer's partners and Rinzler will be

collectively referred to as the "Individual Defendants").

In 1994, RMS entered into a long-term lease with Sun TV that called for Sun TV

to construct a 50,000 square foot building on the partnership's property, and requiring

RMS to pay Sun TV a $2,000,000 allowance for construction costs. In accordance with

the Partnership Agreement, RMS determined to raise the $2,000,000 through capital

3



contributions from the partners, which were due on May 3, 1995. At the time, Schafer

was a 25% partner, meaning, under section 5 of the partnership agreement, that he

held a 25% interest in "[t]he net profits or net losses of the Partnership ... ." To

maintain that share in the expanded partnership business, his capital contribution would

have been $500,000. However, Schafer did not make his capital contribution, even

though the other partners offered to lend him the money, and the remaining RMS

partners paid the entire $2,000,000.

The second paragraph of Section 4 of the Partnership Agreement is a capital

adjustment provision that addresses what happens when an RMS partner fails to make

a capital contribution:

In the event that any Partner is unable to make his required contribution,
the necessary funds may be raised by the Partnership from one or more
of the remaining Partners. In that event, the capital accounts, as adjusted,
shall then'be the basis for adjusting the profit and loss percentages in
Paragrapfi 5.

The partnership's attorney made the adjustments, as of May 3, 1995, to the

capital accounts and the profit and loss percentages required because of the receipt of

the $2,000,000 in new capital. The pre-May 3, 1995 capital accounts of RMS totaled

$626,365. Of that amount, Schafer's 25 % share was $156,587. After the $2,000,000

of new capital w^s contributed on May 3, 1995, the total capital of the partnership

increased to $2;626,365. Since Schafer did not make a contribution, his capital

account remained $156,587 under Section 4, however, his percentage of the total

(post-contribution) capital decreased from 25% to 5.9621%. From May 3, 1995,

through the present, Schafer has been treated as a 5.9621 % partner of RMS, and has

received 5.9621% of the partnership's distributions, and all other items of income,
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depreciation, etc., even though he has failed to make any part of the $2,000,000 capital

contribution.

On September 19, 1995, Schafer filed suit against RMS, his partners and

Rinzler, claiming, among other things, that 19.0379% of his pre-contribution partnership

interest had been converted as a result of the exercise of Section 4. Schafer I was tried

to a jury in July 1997. The jury awarded Schafer $695,400 for the conversion of 19% of

his partnership interest, based on Schafer's evidence of what a 19% interest in the

partnership's land (the pre-contribution asset) was worth. The judgment was affirmed

by the Second District Court of Appeals ("Court of Appeals"). A Notice of Appeal and

Memorandum in Support of Jurisdiction were filed in this Court on August 17, 2000;

however, the Court did not accept jurisdiction. On December 5, 2000, the Individual

Defendants paid to Schafer $695,400 in satisfaction of his judgment, together with

$233,006 in interest. The partnership business continued, collecting rents and paying

the proceeds to the partners, including Schafer.

On January 4, 2001, Rinzler sent Schafer a letter explaining that since Schafer

had been compensated for the loss of his 19.0379% partnership interest by the

payment of the conversion judgment, he had to account to the partnership for what he

had gained: 5.9621% of the benefit of the $2,000,000 that the other partners had

contributed, or $119,242. When Schafer chose not to make the payment, the

partnership obtalned a legal opinion that concluded that Schafer should contribute

5.962% (rounded to 6%) of the $2,000,000, plus interest, to the partnership:

Assuming Schafer's damages were fully compensated by the payment
for the nineteen percent (19%) interest, there is no reason why the
Partnership Agreement provisions should not apply to his retained six
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percent (6%) interest and require him to contribute $120,000 (plus
interest) to the partnership (his prorata share of the $2,000,000 capital
contribution).

Thereafter, Schafer filed this Iawsuit.2

On June 22, 2004, the trial court granted summary judgment in favor of Schafer,

primarily on the basis of res judicata, with regard to his obligation to pay $119,242

either to the RMS partnership or his other RMS partners. The parties, then tried the

remaining limited issues of whether Schafer was entitled to receive $119,244 (the

amount of Schafer's capital account transferred to other parties upon payment of the

judgment) upon'dissolution of the partnership, and whether the partnership should be

dissolved. On September 26, 2006, the Trial Court issued a Decision, Order and Entry

determining thatSchafer was to receive $119,244 of the $2,000,000 contribution upon

dissolution of the partnership and that the partnership should not be dissolved. It is

from the decision of the lower courts that Schafer is not required to pay the $119,242 to

the partnership, br to the other RMS partners, as his share of the $2,000,000

contribution; and the decision of the lower courts that Schafer should receive, upon

dissolution, $119,244 that he did not contribute, that the Appellants now appeal.3

Ill. Argument

2 Ironically, Schafer also elected to remove his transferred basis from RMS.
Schafer made an election under §1033 of the Internal Revenue Code not to recognize
taxable gain from the $695,000 payment of the judgment. By making the §1033
election, Schafe'r likewise acknowledged that a portion of his tax basis in RMS had
been reduced and will be transferred to the other property he acquires in order to
complete the §1033 election transaction.

' The Difference between the $119,244 reallocated from Schafer's capital
account and the $119,242 required capital contribution is explained by different
methods of "rounding" in the calculations.
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Proposition of Law No. 1:

A Partner that Previously Obtained a Judgment for the Decrease in His
Partnership Interest Resulting from a Capital Adjustment Provision may be
Required to Contribute Capital based upon His Adjusted Ownership
Interest.°

The lower courts erroneously determined that RMS cannot require Schafer to

contribute $119,242, representing his share of the $2,000,000 capital contribution

utilized to build the Sun TV building. The RMS partnership agreement had a

mechanism in place to address a situation wherein a partner was unable to make his

share of a call for capital. In Schafer f it was determined that exercising this agreed-

upon provision resulted in a conversion of 19% of Schafer's partnership interest. The

lower courts have now determined that in addition to receiving nearly $700,000 in

damages for the judicial sale created by the conversion judgment, Schafer can continue

to receive 5.9621% of the profits of RMS without making any contribution, and have

awarded Schafer 5.962% of his partners' $2,000,000 contributions upon dissolution.

The lower courts have, once again, completely ignored the express provisions

of the Partnership Agreement in favor of their own notions of how the partnership

should be operated. A contribution by Schafer is specifically contemplated by the

Partnership Agreement. Again, the $2,000,000 was for the express purpose of carrying

out Section 4 of the Partnership Agreement providing that:

The partners shall make capital contributions from time to time
in such amounts as may be required to carry out the purposes

" Alternatively, if Schafer is not required to contribute the $119,242, he
should not receive $119,244 upon dissolution of the partnership and his profit
distributions should be adjusted accordingly.
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of the Partnership.

Accordingly, the basic obligation of Schafer to contribute, as his partners have

contributed, is exactly what is permitted under Section 4 of the Partnership Agreement.

The lower courts have completely ignored this contractual obligation.

Section 4 of the RMS partnership agreement also specifically addressed the

issue of a partner's failure to pay his share of a capital contribution by allowing him to

remain in the partnership, but reducing that partner's overall percentage of ownership in

the entire post-cbntribution assets. The amount in the partner's capital account

remained unchanged; however, the partners' percentage of net profits and losses was

reduced as a result of the contribution by the other partners.5 In the prior litigation,

Schafer successfully argued that the exercise of this express provision would constitute

a breach of fiduciary duties and a conversion of his pre-contribution partnership

interest. However, the payment of the conversion judgment resulted in a judicial sale of

the pre-contribution partnership interest that Schafer claimed that he lost. Further,

Schafer's rejection of Section Four, and payment of the judgment created an

imbalanced parthership by failing to reconcile the individual partners capital accounts

and profit distributions with the $2,000,000.00 contributed by some, but not all, of the

RMS partners.

Fairness and common sense dictate that the RMS partnership is entitled to

reconcile the after-effects of the prior litigation. The lower courts have denied that

5 The original operation of Section Four.of the RMS Partnership Agreement
would have left Schafer with a smaller percentage interest in a "larger pie", i.e., the
original RMS assets plus the $2,000,000.00 contributed by the other RMS partners.
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opportunity.6 The conversion judgment resulted in the eradication of the intended

result of Section Four. It is the position of the Appellants that, post-judgment, an

adjustment based upon the $2,000,000 contribution can and should be made by the

partnership in order to equitably and fairly balance the RMS partnership accounts and

distributions, and comply with sound tax and accounting principles as required by the

Partnership Agreement.'

!f Schafer is required to contribute $119,242, his 5.9621% of the $2,000,000

contribution, the individual capital accounts of RMS will be in balance, Schafer will have

made a contribution commensurate with his 5.9621 % distributions that have resulted

from the $2,000,000 contribution since May 3, 1995, and Schafer would logically

receive that contribution back upon dissolution of the partnership.

Ironically, in Schafer 1 the Court of Appeals acknowledged that the $2,000,000

contribution made by his partners would result in a windfall to Schafer:

An argument might be made that Schafer's damages should have
been offset by some amount to reflect his retention of a six percent
interest in the partnership assets that were substantially increased
as a result of the Sun deal. However, Defendants did not file a
counterclaim on this issue, did not present evidence at trial on what
such an amount might be, and did not ask for a jury instruction

6 If the prior litigation had turned out differently, i.e., the adjustments
provided in Section Four were determined to be "rightful," there would have been no
need for further adjustments, the Partnership Agreement would control, and no
contribution would be required of Schafer.

' Again, the original capital adjustment provision contained in Section 4 of
the RMS partnership agreement provided a transition between the pre-contribution
RMS affairs and the post-contribution RMS affairs. Whereas the judgment and the
payment of the judgment resulted in certain adjustments pertaining only to the pre-
contribution RMS partnership in a manner other than that prescribed by Section Four.
The result left the post-contribution RMS affairs to be reconciled.
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concerning an offset to the claimed damages. Schafer I Court of Appeals
Opinion, pp. 53-54.8

Despite the Court of Appeal's acknowledgment of the imbalance created by

Schafer's successful conversion claim, the lower courts have now refused to allow the

Appellants to reconcile their partnership affairs with Schafer with the remaining portions

of the Partnership Agreement and fundamental tax and accounting principles.

What the lower courts have refused to recognize is that by suing for conversion

and seeking money damages, rather than seeking a return of any partnership interest

he purportedly lost, Schafer essentially opted to be a 5.9621% owner of RMS. Under

Ohio law when a party begins an action in conversion for the value of goods wrongfully

taken he "in effect abandons his property as of that time, to the wrong-doer, and

proceeds for its value; so that when judgment is obtained and satisfaction made, the

property is vested in the defendants, by relation, as of the time of the taking or

conversion." Acheson, 2 Ohio St. at 206 (emphasis added). "The whole proceeding

relates to the time of the taking or conversion." Id.; see also Pence v. Jordan (Clark Co.

November 20, 1981), 1981 Ohio App. Lexis 13101.

Since May 3,1995, Schafer has been receiving 5.9621% of all partnership

income, depreciation and distributions arising from the assets of RMS, including the

Sun TV building' Yet, Schafer has never paid for any portion of the building's

$2,000,000 cost; even though he has been fully compensated for any lost pre-

$ The foregoing language clearly indicates that the issue of what the Court
of Appeals called an "offset" in Schafer l was clearly not litigated, although it "might"
have been litigated. It is universally recognized that where a potential counterclaim is
dependent upon the outcome of prior litigation, it is neither a compulsory counterclaim
nor barred by the doctrine of res judicata.

10



contribution interest in RMS. In order to bring Schafer's capital account into balance

with his ownership interest, Schafer must be required to either contribute his share of

the capital contribution to RMS or reimburse his partners for having made that

contribution.

Proposition of Law No. 2:

The Payment of a Money Judgment for Conversion Results in a Judicial
Sale of the Converted Propertv

Proposition of Law No. 3:

A Partner is Not Entitled to Both the Proceeds of a Conversion Judgment
for the D'ecrease in His Partnership Interest Resulting from a Capital
Adjustment Provision and the Full Amount Reflected in His Capital Account
Prior to the Payment of Such Judgment.

As previously noted, the lower courts have determined that Schafer is not

required to contribute his 5.9621% share of $2,000,000 contribution from which he

currently derives 5.9621% of the profit distributions. However, the lower courts, adding

insult to injury, h i ave further determined that Schafer will receive the $119,244 that he

didn't contribute upon dissolution of the partnership. This is simply illogical, unfair and

punitive.

The lower courts have completely ignored Section 3(b) of the RMS partnership

agreement, which states:

A capital account shall be established for each Partner and shall be
maintained in accordance with sound tax accounting principles.
(Unless expressly noted to the contrary, all references to capital
accounts in this Agreement are to capital accounts maintained in
accordance with sound tax accounting principles.)

Thus, while the partnership agreement does not define the capital accounts, it
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does define how they are to be maintained. The rules for the maintenance of capital

accounts in accordance with sound tax accounting principles are found in the Treasury

regulations prorriulgated pursuant to the Internal Revenue Code, specifically Treas.

Reg. § 1.704-1(b)(2)(iv). The capital account maintenance rules for transferred

partnership interests are found in Treas. Reg. § 1.704-1(b)(2)(iv)(I), which provides:

The capital accounts of the partners will not be considered to be
determined and maintained in accordance with the rules of this
paragraph (b) (2)(iv) unless, upon the transfer of all or a part of
an interest in the partnership, the capital account of the transferor
that is attributable to the transferred interest carries over to the
transferee partner.

In other words, because Schafer's 19.0379% interest in RMS was transferred to his

partners when they paid his conversion judgment, the portion of his capital account

"that is attributable to the transferred interest carries over to" his partners. Simply

stated, it is moved from his capital account to theirs.

Again, the law in Ohio is that when a party sues for conversion, "[t]he party in

effect abandons<,his property as of that time, to the wrong-doer and proceeds for its

value; so that when judgment is obtained and satisfaction made, the property is vested

in the defendants, by relation, as of the time of the taking or conversion." Acheson, 2

Ohio St. at 205; see also Shorey v. Martin, 1998 Ohio App. LEXIS 3046 (1998); 18

Ohio Jur. 3d Conversion and Replevin § 2 at 342. The property is transferred from the

plaintiff to the defendants. In effect, it is a judicial sale. The lower courts failed to

recognize or apply this fundamental concept. See Court of Appeals Opinion, p. 24 ("the

judgment did not...result in an actual sale of Schafer's 19.0379% interest to his other

partners.").
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Thus, the 19.0379% that Schafer "sold", and the 19.0379% that his partners

"bought", would also be reflected in his portion of the RMS capital account. The capital

account "is a means of keeping track of a partner's interest in the partnership from an

accounting or tax perspective." Marshack v. Wells Fargo Bank (C.D. Cal. 1994), 163

B.R. 575, 578. It is not a "debt" or "right to payment". Id. The payment of the judgment

completed the transfer of the entire 19.0379% pre-contribution partnership interest to

Schafer's partners. The adjustments to the capital accounts of the partners "track" that

transfer. Thus, when the partners "bought" 19.0379% of Schafer's partnership interest,

that same 19.0379% of his capital account, which "tracked" the capital portion of the

purchased asseis, was also transferred. The percentage of the capital account

transferred is not a separate asset.

However, the lower courts have treated Schafer's capital account as an

independent asset, separate and apart from the partnership interest "purchased" by his

partners as a result of paying the conversion judgment. According to the lower court,

the "damages" paid to Schafer have no effect upon his capital account and that upon

dissolution of RN1S, Schafer is entitled to receive 5.9621% of all partnership assets,

including 5.9621% of the $2,000,000 capital contribution to which he has contributed

nothing. This determination is completely contrary to the partnership agreement and

Ohio law, and is unfair, inequitable and inappropriate. Schafer is not entitled to receive

upon dissolution 5.9621 % of $2,000,000 contributed by his partners, unless he makes

his proportionate contribution to the partnership.

Simply stated, the lower courts are awarding Schafer an additional $119,242, by
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allowing him to "take out" monies that he never"put in." Allowing Schafer to receive

5.9621% of all the partnership's assets including a share of his partner's $2,000,000

contribution upon dissolution without making his 5.9621% contribution is in complete

contravention of the Partnership Agreement as well as "sound tax and accounting

principles". When Schafer was compensated for the loss of his 19.0379% partnership

interest for nearly $700,000, this would have included any "capital" within the $700,000

of assets purportedly converted. In turn, a proportionate share of his capital account

would necessarily be reallocated or "tracked" to other partners. Again, the capital

account is not aseparate asset; it is a reflection of contributions made by the individual

partners. Thus, the Court of Appeal statement that: Schafer was entitled [after the

payment of the judgment] to retain the entirety of his $156,587 capital interest" is simply

wrong! It is bad;law, bad accounting and bad policy for the lower courts not to

recognize the "judicial sale" created by the conversion judgment. More importantly, it is

symptomatic of the continuous trend of Ohio's courts to intervene into the affairs of

partners and ignore their express agreements, and it should be addressed by this

Court.

II. Conciusion

There is no rule, nor should there be a rule, of law prohibiting a business entity

from conducting its business in response to, and consistent with, a prior legal judgment

and its own partnership agreement. If courts are going to intervene into the manner in

which any entity may conduct its business, that entity must be permitted to exercise its

business judgment to act in reaction to, and in accordance with, such judicial
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intervention. In the instant case, the courts previously determined that the capital

adjustment provision contained in Section 4 of the RMS partnership agreement that

adjusted the pre-contribution and post-contribution accounts and affairs of the

partnership worked an injustice upon one of the partners. The law clearly does not

contemplate that a new injustice be placed upon the other partners. It was

unreasonable for the lower courts to determine that the other partners now have

absolutely no oplportunity to attempt to reconcile the current partnership affairs in

accordance with the prior judgment. Such an adjustment should be permitted where it

is logical, equitable and in accordance with sound tax and accounting principles. The

Appellants have only asked that Schafer be required to contribute his pro rata, 5.962%,

share of the capital contribution from which he derives his 5.9621 % of profit

distributions and other benefits. Not only have the lower courts blocked the partnership

from seeking this contribution, they have "gifted" Schafer $119,244 of his partners'

money. For Schafer to receive $119,244 from the RMS capital assets upon dissolution

that he never contributed, in addition to the $695,400 that he received as damages, is

simply punitive.

Accordingly, the Court should accept jurisdiction to review whether Schafer can

be required to cbntribute his 5.9621% of the $2,000,000 capital contribution, or whether

his profit distributions and distribution upon dissolution should be decreased to reflect

his failure to make any contribution, pursuant to the Partnership Agreement and as

determined by sound tax and accounting principles.
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Michael Mayerson, Richard Mayerson, and Jerald Mayerson (collectively, "the individual

Defendants"), and RMS Realty ("RMS") appeal from a judgment ofthe Montgomery County

Court of Common Pleas, which concluded that Everett Schafer did not have to pay

$119,242 to RMS and that RMS could not reduce Schafer's capital account by $119,244.

For the following reasons, the t(al court's judgment is affirmed.

The underlying facts of this litigation are largely undisputed.

RMS is an Ohio general partnership. The partnership is governed by a partnership

agreement executed on December 19, 1986. RMS was formed to acquire and develop a

5.2 acre piece of real estate on Springboro Pike across from the Dayton Mall. Originally,

there were three general partners: Allan Rinzler ("Rinzler"), Jerald Mayerson ("Mayerson")

and Everett Schafer ("Schafer"). Rinzler and Mayerson each held a 37.5% partnership

interest; Schafer held a 25% partnership interest. In 1987, Rinzler transferred all of his

partnership interest to his wife, Brenda. Subsequently, in December 1993 and January

1994, Brenda conveyed part of her interest to the couple's sons, Barrett and Harley. At all

relevant times, Allan Rinzier remained as trustee and continued to manage the property.

In 1993 and 1994, Mayerson also transferred a small part of his interest to his sons, Marc,

Michael and Richard.

In 1994, RMS entered into a long-term lease with Sun TV whereby Sun would

construct a 50,000 square foot building on the front four acres of RMS's property. Upon

completion, RMS would reimburse Sun a maximum of $2,000,000 for the construction.

Sun would then lease the building from RMS Realtyfor $500,000 peryear for twenty years,

with two five-year options.

RMS determined that it would raise the $2,000,000 through capital contributions,
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which were due on May 3, 1995. Capital contributions are governed by section four of the

partnership agreement. Under that. provision, partners "shall contribute in cash a

percentage of the total contribution required, equivalent to his percentage interest in the

Partnership profits and losses." If a partner fails to make the required contribution, the

necessary funds may be raised from the remaining partners. If the remaining partners

raise the necessary funds, °the capital accounts, as adjusted, shall then be the basis for

adjusting the profit and loss percentages *""."

Prior to the call for a capital contribution, RMS's capital totaled $626,365; Schafer's- .

capital account was $156,587, which constituted 25% of the partnership's capital. Under

section four of the partnership agreement, Schafer was obligated to contribute $500,000,

representing 25% of $2,000,000. Schafer was unable to raise the money, and he did not

make a capital contribution. The remaining partners made the entire $2,000,000 capital

contribution.

Afterthe new capital was contributed on May 3, 1995, the partnership's total capital

equaled $2,626,365. Because Schafer did not contribute, his share of the total capital

decreased from 24.9993% to 5.9621% ($156,587/$2,626,365).

On September 19, 1995, Schafer filed suit against RMS, the partners, and Rinzler,

asserting claims for dissolution and an accounting, breach of contract, promissory

estoppel, quantum meruit, conversion, breach of fiduciary duty, fraud, ilegligence,

intentional infliction of emotional distress, and a real estate commission. Schaferv. RMS

Realty, Montgomery Case No. 1995 CV 3284 ("Schafer P'). Prior to trial, the court granted

summary judgment against Schafer on all claims except conversion, breach of fiduciary

duty, and the real estate commission.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



4

Beginning on July 14,1997, the case was tried to a jury. After deliberations, the jury

found in Schafer's favor on the conversion claim and awarded $695,400 in damages. By

way of interrogatories, the jury specifically found that the individual Defendants converted

19% of Schafer's partnership interest, that the conversion was a proximate cause of

damage to Schafer and thatthe amount of damages was $695,400. The jury furtherfound

that both RMS and the individual Defendants had breached their fiduciary duty by failing

to disclose information and by instituting a wrongful capital call. The court did not allow the

jury to decide damages on that claim. The jury also found that Schafer was entitled to an

accounting. It found in favor of the Defendants on Schafer's claim for real estate

commissions.

After the trial, Schafer filed various motions, including a motion for prejudgment

interest and a motion for dissolution. RMS and the individual Defendants filed motions for

judgment notwithstanding the verdict and for a new trial. The trial court overruled the

Defendants' motions. A hearing on Schafer's motions was held before a magistrate.

Subsequently, the magistrate rejected each of Schafer's motions, and the trial court

adopted the magistrate's decision.

RMS and the individual Defendants appealed the trial court's judgments and

Schafer cross-appealed. On June 23, 2000, we affirmed the trial court's judgments.

Schafer v. RMS Realty (2000), 138 Ohio App.3d 244, 741 N.E.2d 155. In our opinion, we

rejected the Defendants' assertion that Schafer's action for breach of fiduciary duty was

barred as a matter of law. We held that actions taken in accordance with a partnership

agreement could constitute a breach of fiduciary d uty if the partners have improperly taken

advantage of their position in order to obtain financial gain. Id. at 273. We thus concluded
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that Schafer could properly bring an action for breach of fiduciary duty if the defendants I

acted in bad faith or in a duplicitous manner by voting for and proceeding with the capital

call. Id: at 274. We further concluded that the trial court did not err in overruling the

motions for directed verdict and for judgment notwithstanding the verdict. We reasoned:

"Although factual disputes existed, the record contains ample evidence that the

Mayerson and Rinzler interestsjoined together and issued a capital call in orderto squeeze

Schafer out of a lucrative deal, dilute his partnership interest, and take the profit for

themselves. Thus, while the partnership agreement allowed the partners to vote for capital

calls 'as required for the purposes of the partnership,' the majority's ability in this regard

. was 'encumbered by [the]. supreme fiduciary duty of fairness, honesty, good faith, and

loyalty' to their minority partner." (Citations omitted.) Id. at 278.

For the same reasons, we found that the jury's verdict on Schafer's claim of breach

of fiduciary duty based: on the capital call was not against the manifest weight of the

evidence. We iikewise found that the jury's verdict on the breach of fiduciary duty claim

based on Defendants' failure to disclose information was not against the manifest weight

of the evidence.

As for Schafer's conversion claim, we rejected the defendants' assertion that Ohio

does not recognize claims for conversion of intangible assets. We stated: "[C]onversion

was an appropriate basis for recovery in the present case. Specifically, Schafer had an

undisputed interest of twenty-five percent in RMS before the capital call. *** Based on the

alleged wrongful acts of the defendants, Schafer lost nineteen percent of his property

interest and the defendants' asserted control over the property, in opposition to Schafer's

claim." Id. at 285. Addressing the merits of Schafer's claim, we affirmed the juys award
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of $695,400 to Schafer, stating:

"The individual defendants additionally contend in assignment of error 'F' that

Schafer did not have a property interest that was converted because the increase in

partnership assets never belonged to Schafer. According to defendants, Schafer did not

pay for the building and never owned that property. Therefore, Schafer had no property

interest that was converted. We reject this argument because it simply misstates the

evidence.

"As we mentioned earlier, when the RMS partnership began, Schafer had a twenty-

five percent interest in the only partnership asset, i.e., a 5.22-acre commercial property that

was originally purchased for $800,000. Between 1986, when the propertywas purchased,

and May 3,1995 (the day the money for the capital call was due), the fair market value of

the undeveloped property (including both the front and back parcels) had appreciated to

approximately $3,660,000. Twenty-five percent of that amount is $915,000, and nineteen

percent is $695,400. When Schafer's interest was diluted by about nineteen percent, on

May 3, 1995, the decrease in value was, therefore, $695,400. Schafer testified that this

was the total amount of his damages as of May 3, 1995. He also specifically said that he

did not take the value of the building into consideration because he did not contribute to

its purchase. The jury then awarded $695,400 to Schafer. Significantly, this amount did

not include any increase in partnership assets caused by the construction of the Sun

building ($2,000,000). Consequently, we find that defendants are being less than candid

when they say that Schafer had no property interest to be converted.because he did not

pay for the building. We further note that no defendant put on any evidence disputing

Schafer's analysis of the fair market value of the property as of May 3, 1995. In fact,
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Rinzier's own proformas used a value of $3,000,000 for the undeveloped four-acre Sun

parcel, without taking the value of the Sun building or the back parcel of land into account.

"An argument might be made that Schafer's damages should have been offset by

some amount to reflect his retention of a six-percent interest in partnership assets that

were substantially increased as a result of the Sun deal. However, defendants did not file

a counterclaim on this issue, did not present evidence at trial on what such an amount

might be, and did not ask for a jury instruction concerning. an offset to the claimed

damages. In fact, as we said, defendants did not really dispute Schafer's testimony about

damages during the jury trial. Therefore, while other methods of calculating damages

could have been used, defendants waived this matter by failing to present any such

alternatives to the trial court or to the jury. See, e.g., Crandall v. Fairbom (May 7, 1999),

Greene App. Nos. 98CA0111 and 98CV0329, unreported, at 3, 1999 WL 318365 (parties

may not complain on appeal about error which they induced)." Schafer, 138 Ohio App.3d

at 286-287.

Without going into further detail about our opinion; we overruled Defendants'

remaining assignments of error, as well as Schafer's assignments of error concerning his

request for an accounting, attorney fees, punitive damages, prejudgment interest, and

dissolution.

On December 5, 2000, the $695,400 judgment, plus $233,007 in interest, was paid

to Schafer.

On January 4, 2001, Rinzler sent Schafer a letter requesting that he pay 5.9621%

of the $2,000,000 that the other partners had contributed in order to "account to the

partnership for what you have gained in addition to the payment you received for your

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



8

loss." Rinzler explained: "The operation of the capital adjustment provision in the RMS

partnership agreement assumes that a partner will not be compensated for the loss of a

portion of his or her partnership iriterest. Indeed, the fact that you have been compensated

for your loss distorts the true state of affairs of the partnership unless you contribute

$119,242." The letter requested that Schafer make the payment, plus interest of

$68,245.63, by January. 22, 2001. Schafer did not make the requested. payment.

When Schafer did not make the payment, Mayerson requested a partnership

meeting. A meeting was held on April 9, 2001. After the meeting, the partnership

requested Attorney Jonas Gruenberg to render a legal opinion on Schafers obligation to

make a capital contribution with respect to his retained six percent partnership interest. In

correspondence dated July 30, 2001, Gruenberg informed the partnership that "Schafer

can and should be required to make the approved capital contribution (plus interest) based

on his retained six percent (6%) partnership interest. Any pther interpretation yields a

distortion of economic results and goes beyond the jury decision in the litigation."

Gruenberg further recommended that if, "after review of this opinion, Mr. Schafer persists

in his position[,] I recommend that the partnership file a declaratory judgment action to

obtain the court's guidance and authority."

On July31, 2001, Rinzler sent a copy of Gruenberg's letter to Schafer and reiterated

the request for payment of the capital contribution plus interest. Schafer continued to

dispute that he was required to make the requested payment.

On August 16, 2001, Schafer initiated the present lawsuit (Montgomery Case No.

2001 CV4426) againstthe individual Defendants, RAM Group,' and RMS, alleging claims

' RAM Group is a different partnership of Rinzler and Mayerson.
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of breach of the partnership agreement, conversion, breach of fiduciary duty, fraud;

conspiracy, civil false claim/civil extortion, and conversion of profits, and seeking a

declaratory judgment, preliminary and permanent injunction, dissolution of RMS, and

punitive damages. RMS responded with counterclaims for breach of contract, unjust

enrichment, and breach of fiduciary duty, and it further requested a declaratory judgment

and an accounting. The individual Defendants and RAM Group sought the same

counterclaims and relief. They also asserted additional counterclaims for indemnification,

tortious interference with business relations, and abuse of process, and they sought

declaratory judgments for wrongful dissolution and with regard to lis pendens.

On July 16, 2003, the defendants filed a joint motion for summary judgment and

Schafer filed a motion for partial.summary judgment. Defendants sought summary

judgment on all of their counterclaims and Schafer's claims. Schafer sought summary

judgment on. all but one of the counterclaims and on his claims for breach of the

partnership agreement and for a declaratory judgment that the demand that he pay

5.9621 % of $2;000,000 is wrongful.

On January 22, 2004, the trial court overruled in part and sustained in part each of

the motions. Central to the court's decision, the court ruled that the defendants'

counterclaims that Schafer was required to pay $119,242 or, put differently, 5.9621% of

$2,000,000, to RMS or to the individual defendants was barred by the doctrine of res

judicata. The court denied summary judgment to all parties on Schafer's claim for breach

of the partnership agreement.

The court granted Defendants' motion for summary judgment on Schafer's claims

for conversion, civil extortion, lost profits, and fraud. The court overruled Defendants'
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motion as to Schafer's claims for breach of fiduciary duty and for conspiracy, and as to his

request for an injunction, dissolution of RMS, and punitive damages.

As for Defendants' counterclaims, the court granted Schafer's motion for summary

judgment on defendants' claims for declaratory judgment, accounting, breach of contract,

unjust enrichment, breach of fiduciary duty, indemnification, abuse of process, and tortious

interference with contracts and business relationships. The court denied his motion on the

counterclaim for the alleged wrongful filing of a lis pendens. The trial court indicated that

Schafer had not moved for summary judgment on the individual Defendants' claim for

wrongful dissolution of the partnership.

On September 20, 2005, the parties agreed that Schafer's claim for dissolution of

the partnership, as well as any unresolved issues of what he would be entitled to receive

upon his death or dissolution, would be tried to the court. The parties further agreed to

dismiss with prejudice all other claims on which the parties had nofbeen granted summary

judgment in the court's January 22, 2004 order, but that they would retain any right of

appeal with regard to the claims that had been adjudicated in the January 22, 2004 order.

Schafer also agreed to execute all documents necessary to remove the lis pendens from

RMS's property.

A trial on the dissolution of RMS and on Schafer's rights upon dissolution was held

in September 2005. On September 26, 2006, the trial court denied Schafer's request for

judicial dissolution of the partnership. The court reiterated that RMS may not reduce

Schafer's capital account by $119,244, and that it may not treat the defendants'

$2,000,000 capital call contributions as a loan to the partnership. The court further

indicated that, upon dissolution, profits and losses should be allocated according to their
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partnership interest, which for Schafer, at the present time, was 5.9621%.

RMS and the individual Defendants appeal, raising four assignments of error. The

first two assignments concern the trial court's determination that res judicata applied, and

we will address them together. The third addresses the merits of Defendants'

counterclaims that Schafer was required to pay $119,242 to the partnership. The fourth

addresses the court's determination regarding Schafer's entitlement to 5.9621% of the

RMS capital account upon dissolutiori of the partnership. We will address them in turn.

1. "THE TRIAL COURT ERRED IN DETERMINING THAT SCHAFER IS NOT

REQUIRED TO PAY HIS 5.9621% OF THE $2,000,000 CAPITAL CONTRIBUTION

BECAUSE SUCH CLAIM IS BARRED BY THE DOCTRINE OF RES JUDICATAAND AS

A COMPULSORY COUNTERCLAIM IN THE PRIOR LITIGATION."

li. "THE TRIAL COURT ERRED IN DETERMINING THAT THE CLAIMS OF THE

APPELLANTS WERE RIPE IN THE PRIOR LITIGATION ON THE FALSE ASSUMPTION

THATTHE APPELLANTS WERE CLAIMING THAT SCHAFER HAD TO PAY 5.9621 % OF

THE $2,000,000 CONTRIBUTION EVEN WHEN SECTION 4 OF THE PARTNERSHIP

AGREEMENT WAS BEING APPLIED."

In their first assignment of error, Defendants assert that the trial court erred in

determining that their claim for $119,242 was barred by res judicata and constituted a

compulsory counterclaim.

Compulsory counterclaims are governed by Civ.R. 13(A), which provides:

"A pleading shall state as a counterclaim any claim which at the time of serving the

pleading the pleader has against any opposing party, if it arises out of the transaction or

occurrence that is the subject matter of the opposing party's claim and does not require for
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its adjudication the presence of third parties of whom the court cannot acquire jurisdiction.

But the pleader need not state the claim if (1) at the time the action was commenced the

ciaim was the subject of another pending action, or (2) the opposing party brought suit

upon his claim by attachment or other process by which the court did not acquire

jurisdiction to render a personal judgment on that claim, and the pleader is not stating any

counterclaim under this Rule 13."

The Supreme Court of Ohio has set forth a two-pronged test for determining

whether a claim is a compulsory counterclaim under Civ.R. 13(A): (1) does the claim exist

at the time of serving the pleading, and (2) does the claim arise out of the transaction or

occurrence that is the subject matter of the opposing claim. 'Rettig Enters., Inc. v. Koehfer,

68 Ohio St.3d 274, 277, 1994-Ohio-127, 626 N.E.2d 99, citing Geauga Trnck & Impfement

Co. v. .;uskiewicz (1984), 9 Ohio St.3d 12, 14, 457 N.E.2d 827. "If both prongs are met,

then the present claim was a compulsory counterclaim in the earlier action and is barred

by virtue of Civ.R. 13(A)." Id.

Claims may also be barred by application of the doctrine of res judicata. "Res

judicata is a doctrine of judicial preclusion. It states that'[a] valid, final judgment rendered

upon the merits bars all subsequent actions based upon any claim arising out of the

transaction or occurrence that was the subject matter of the previous action"' Lamar

OutdoorAdvertising v. City of Dayton Bd, of ZoningAppeals, Montgomery App. No. 18902,

2002-Ohio-3159, quoting Grava v. Parkman Twp. (1995), 73 Ohio St.3d 379, 653 N.E.2d

226, paragraph one of the syllabus (emphasis added), 1995-Ohio-331. "The prior

judgment must be an order or decree entered on the merits by a court of competent

jurisdiction." Id., citing Nonvood v. McDonald (1943), 142 Ohio St.299, 52 N.E.2d 67.
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The trial court found that Defendants' claims were barred by res judicata and were

compulsory counterclaims with the following reasoning:

"The Court finds that the Defendants' assertion that the Plaintiff owes either the

partnership, or the individual partners, $119,242, is barred by res judicata because it was

part of the prior litigation and because it was a compulsory counterclaim in the 1995 suit.

The basis of the 1995 suit was that the Defendants had wrongfully made a capital call

because the Plaintiff could. not contribute the percentage of the capital that was

proportionate to his ownership interest. The jury found that the Defendants converted

approximately 19% of the Plaintiffs partnership interest so that he was leftwith a 5.9621%

partnership interest. The Defendants['] claim for the Plaintiff to pay a portion of the

$2,000,000 capital call accrued as soon as he failed to do so, but still enjoyed the benefit

without contributing his share. If the Plaintiff had hot filed the 1995 suit,. the Defendants

would have still had a claim for the Plaintiffs share. The Defendants' claim was not

dependent on the outcome of the 1995 suit. If the Court had found that the PlaintifPs 19%

interest had not been converted, the Defendants were still entitled to have claimed that the

Plaintiff was required to contribute his 5.9621 % to the original capital call. It is of. no

consequence that the remaining partners paid Plaintiff for the 19% of the PlaintifPs interest

at the time [of] the satisfaction of the judgment. From the moment the Plaintiff enjoyed the

benefits of the partnership without making his alleged proportional contribution in May

1995, the Defendants' claim existed. Therefore, this counterclaim satisfies the first prong

of the test to determine whether it is compulsory. Furthermore, the Defendants'

counterclaim satisfies the second prong of the two part compulsory counterclaim test

because it arises out of the same transaction as the 1995 suit. Both the 1995 suit and the
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Defendants' counterclaim stem from the Sun TV deal and the capital contributions used

in financing that project.

"The Court further notes that the Defendants could have explicitly provided for this

situation by including a provision in the partnership agreement. The partnership agreement

could have specified that in the event that a partner is unable or unwilling to make a

required capital contribution and the other partners contributed.his share of funds, then the

non-contributing partner must pay his share of the capital contributions based on the re-

adjusted profit and loss percentages. The agreement DOES NOT do so.

"The Court also notes that Defendant[s] previously argued in'the 1995 suit'the very

same arguments they now raise. In their Motion for a Judgment NOV and New Trial, filed

October 16; 1997, Defendants stated 'the amount awarded must necessarily take into

account the benefit he [Shaffer [sic]] received from the capital contributions made by the

other partners, $120,000.00.2 Thus, the jury award should be reduced by this amount

based upon the uncontroverted evidence presented at triat'. Motion, supra at 4. The triat

court denied the Defendant's [sic] argument for a $120,000.00 offset. Decision and Entry

February 12;1998. Thereafter, Defendant[s] again argued for the same offset in the Court

of Appeals case #CA17673. ***

"Therefore, Defendants DID raise the claims they now assert in their prior litigation

and they were denied. Res Judicata could not be more apparent." (Footnote sic.)

RMS and the individual defendants assert that their claim against Schafer for the

2Although the amount stated was $120,000 (calculated as 6% of $2,000,000)
this figure was actually referring to the same $119,242 claimed herein. Shafer's
actual partnership interest of 5.9621% had been rounded off to 6% in Defendant's
argument.
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payment of $119,242 was not ripe at the time he filed his first lawsuit and, thus, was not

barred by the doctrine of res judicata. In support of their assertion, Defendants cite to

numerous cases, mostly from other jurisdictions, which purportedly hold that a claim is not

a compulsory counterclaim if it is dependent upon the resolution of another claim. RMS

does not challenge that the claim arose out of the same transaction or occurrence as the

opposing claim.

Defendants assert that the trial court's application of res judicata is based, in part,

on a mischaracterization of their claim. They argue that, prior to the jury's verdict, the

parties had operated under section four.of the partnership agreement. Under that

provision, Schafer's failure to contribute pursuant to the capital contribution call resulted

in a reduction of his interest in the partnership capital from roughly 25% to 5.9621 %. The

parties agree that, under section four, Schafer was not required to pay anything in order

to be a 5.9621% owri.er. However, Defendants also note that Schafer "was not to be

compensated for the 19% reduction in his pre-contribution interest."

Defendants state thattheir current claim for $119,242 arose because Schafer was

paid for the 19% reduction in his ownership interest. In their view, the judgment in the

1995 action and the payment of that judgment to Schafer created a sale by Schafer of his

19% interest to the other partners. They state that the verdict on the conversion claim

overrode the partnership agreement and its remedy for this situation. thus, they assert:

"In the instant case it is abundantly clear that the Appellants' claims for the

$119,242.00 did not mature or ripen until the existence of a judgment and satisfaction of

that judgment in the prior litigation. In fact, under Ohio law, the remaining partners' interest

in Schafer's 'converted' 19.0379% interest did not even vest until the satisfaction of that
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judgment. While it was certainly conceivable that a claim could arise, such claim was

totally dependent upon the outcome of the litigation and the satisfaction of the judgment.

Until that time, the claim was indefinite and inchoate such that it was not a compulsory

counterclaim by any stretch of the imagination. In fact, if judgment had uitimately been

rendered in favor of the Apptellants [sic] in the prior litigation, the current claims would not

have matured or ripened at all.

"Again, any determination as to the actual existence of the claim could only be made

upon judgment, and satisfaction of that judgment, when Schafer successfully avoided the

application of the second paragraph of Section 4 of the Partnership Agreement dealing

with non-contributing partners. It was only when that provision was successfully avoided

by Schafer, that Schafer's obligation for his 5.9621 % of the $2,000,000 capital contribution,

or in the alternative, that the remaining partners became entitled to common law

contribution or indemnification for that portion of the $2,000,000.00 that they had

contributed on behalf of Schafer, definitively arose. Similarly, it was only at that point that

the capital accounts of RMS became out of balance."

In its answer and counterclaim, RMS asserted that the payment Schafer received

for the loss of his 19.0379% partnership interest in RMS created a "windfall" to Schafer in

the amount of $119,242. The individual defendants likewise asserted in their answer and

counterclaim that, "now that Schafer has been'compensated' for approximately 19% of his

RMS interest, he has, since 1995, been a 5.9621 % owner of the entire RMS assets,

inciuding the $2M capital contribution made in 1995 bythe remaining partners; accordingly,

Schafer now owes his 5.9621% share of the $2M contribution, totaling $119,242 plus

interest from May 3, 1995." Defendants' counterclaims, as more fully described in their
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appellate brief, did not exist at the time that Schafer's complaint in the first action was filed.

Clearly, unless Schafer prevailed in the first action, no claim based on the "forced sale" of

his partnership interest would exist. Accordingly, Defendants' counterclaims for $119,242

do not meet the first prong of the Koehlertest, and they did not constitute a compulsory

counterclaim in the first action.

The question remains, however, whetherthe counterclaims arenevertheless barred,

under the doctrine of res judicata, by Schafer ! and by this court's affirmance of that

judgment.

In their motion for judgment notwithstanding the verdict, Defendants claimed that

the jury award of $695,400 must be offset by $120,000, arguing: "[I]t is undisputed that the

PlaintifFs partners paid $2,000,000.00 for the Sun TV building through capital contributions.

The Plaintiff necessarily enjoys 6% additional value of the $2,000,000.00 capital

contributions, or $120,000.00."

Defendants' argument to the trial court in their motion for judgment notwithstanding.

the verdict did not assert that Schafer's allegedly improper "additional value" arose as a

consequence of the.verdict. Rather, they seem to have argued that Schafer was

improperly receiving a benefit from the other's partners' $2,000,000 contribution merely

because he did not contribute any money. The trial court in that case did not discuss the

request for an offset in detail. Rather, it simply denied the request for a reduction in the

$120,000 judgment, stating that the "jury finding on damages is supported by exhibits and

testimony."

In addressing Defendants' assignments of error on appeal, we construed

Defendants' argument as asserting that Schafer had no interest in the Sun TV building and
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that he should not receive the benefit of the increased value resulting from its construction

when he failed to contribute to it. As we quoted above, the individual defendants asserted

in that appeal that "Schafer did not have a property interest that was converted because

the increase in partnership assets never belonged to Schafer. According to defendants,

Schafer did not payforthe building and never owned that property. Therefore, Schafer had

no property interest that was converted." With regard to damages specifically, we stated

that Defendants failed to raise a counterclaim, argue at trial, or request a jury instruction

for reduced damages "to reflect his retention of a six-percent interest in partnership assets

that were substantially increased as a result of the Sun deal."

The trial court in the present case construed their argument as asserting that

Schafer should not benefit from the construction of the building, which was financed by the

$2,000,000 contribution of his partners, when he did not contribute to the capital call. The

trial court's decision September 26, 2006, which addressed Defendants' motion to

reconsider the application of res judicata, supports the conclusion that Defendants' claim

in the first action was that Schafer's damages were too high. The nature of the claim was

clearly illustrated by the trial court, as follows:

"Plaintiffs evidence in that prior trial was that the cumulative value of RMS real

estate at the time of the capital call was $3,660,000.00. Plaintiff lost 19% (25% to 6%) of

the partnership, or 19% of $3,660,000.00, which equals the $695,400 the jury awarded.

The problem with using this method to calculate Plaintiffs conversion damages is that it

does NOT compare what Plaintiff lost with what Plaintiff had left after the 1995 capitai call.

Before the capital call the plaintiff had 25% of $3,660,000.00, or $915,000.00. After the

capital call $2,000,000.00 infusion, the total value of RMS was $3,660,000.00 plus the
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$2,000,000.00, or $5,660,000.00. Plaintiffs interest after the capital call was then 6% of

$5,660,000.00 which is $339,600.00. Therefore, Plaintiffs interest went from a value of

$915,000.00 to $339,600.00, for a loss of $575,400.00, not the $695,400.00 which was

awarded. That $575,400.00 amount of loss is precisely $120,000.00 less than the

$695,400 the jury actually awarded. ***"

As concisely summarized by the trial court in its September 26, 2006 decision,

Defendants' requested offset in the first action was based on their belief that Schafer

should not benefit from the appreciation of the building that resulted from the construction

of the Sun TV building when he did not contribute to it. We agree with the trial court that

Defendants are barred from raising that claim again.

We disagree with the trial court, however, in its conclusion that the $119,242

counterclaim in this action is the same as the claim for a $120,000 (rounded) offset

presented in Schafer f. The counterdlaim asserted in this action alleges that the verdict on

the conversion action created a "forced sale" of Schafer's 19% interest in the partnership

and resulted in an imbalance in the partnership accounts, and that Schafer must now pay

$119,242 to retain his 5.9621 % interest: In our view, the present counterclaims were not

- and could not have been - raised in the prior action.

Accordingly, the trial court erred in finding that Defendants' counterclaims for

$119,242 were barred by res judicata and as a compulsory counterclaim. However, in light

of disposition of the third assignment of error, infra, we find the trial court's error to be

harmless.

The first and second assignments of error are overruled.

Ill. "THE TRIAL COURT ERRED IN NOT REQUIRING SCHAFER TO PAY HIS

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



20

5.9621% SHARE OF THE $2,000,000 CAPITAL CONTRIBUTION FOR THE SUN TV

BUILDING, PLUS INTEREST FROM MAY 3, 1995, OR, IN THE ALTERNATIVE, TO

REIMBURSETHE INDIVIDUAL DEFENDANTS IN A LIKEAMOUNT FORHAVING MADE

HIS SHARE OF THE CONTRIBUTION."

In their third assignment of error, Defendants assert that the trial court erred in not

granting,summary judgment to them on their claim for $119,242. Again, they argue that

the payment of the judgment on the conversion claim "created an imbalance within the

capital accounts of RMS" and that Schafer should be required to pay $119,242 "in order

to continue receiving 5.9621 % of the profit distribution and that share of the capital account

($119,242) upon dissolution." Although the trial court initially rejected Defendants'

arguments on res judicata grounds, it expounded on that ruling in its September 26, 2006

judgment and found Defendants' arguments to be without merit. As set forth below, we

agree with the trial court.

To understand Defendants' arguments, a reiteration of capital adjustments is

beneficial. Rinzer provided these calculations to Schafer in his August 13, 2001

correspondence.

The parties do hot dispute that Schafer originally held a 25% interest in the

partnership. The following table indicates the relative capital accounts of the partners prior

to the capital call and the litigation between the parties.

Name Capital Account Percentage

Harley Rinzler $31,319 5.0

Barrett Rinzler $31,319 5.0

Brenda Rinzler $172,251 27.5
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Michael Mayerson $31,319 5.0

Richard Mayerson $31,319 5.0

Marc Mayerson $31,319 5.0

Jerald Mayerson $140,932 22.5

Everett Schafer $156,587 24.9993

TOTAL: $626,365 100%

The parties also do not dispute that, after the capital contribution call on May 3,

1995, Schafer's ownership interest was reduced to 5.9621% in accordance with section

4 of the partnership agreement, as indicated below.

Name Capital Contribution New Capital Balance Percentage

Harley Rinzler $133,333 $164,652 6.2692

Barrett Rinzler $133,333 $164,652 6.2692

Brenda Rinzler $733,334 $905,585 34.4806
Michael Mayerson $133,334 $164,652 6.2692

Richard Mayerson $133,333 $164,652 6.2692

Marc Mayerson $133,333 $164,652 6.2692

Jerald Mayerson $600,000 $740,932 28.2113

Everett Schafer $156,587 5.9621

TOTAL: $2,000,000 $2,626,365 100%

Although Schafer's capital account balance after the capital call represented a

5.9621% partnership interest, Defendants assert that the jury verdict on Schafer's

conversion claim in the first litigation "overrode" the application of Section 4 of the

partnership agreement and resulted in a forced sale of 19.0379% of Schafer's 25%

ownership interest to the other partners. In other words, Defendants assert that they

purchased 76.1516%, or $119,244, of Schafer's interest in the partnership when they paid
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the judgment. This amount was calculated as: $156,587 (25% interest) - $37,343

(5.9621% interest) = $119,244 (19.0379% interest purchased).3

In accordance with Defendants' claim that they purchased 76.1516% of Schafer's

partnership interest, Defendants contend that Schafer's capital account needed to be

reduced by $119,244 to reflect that purchase. The partnership thus reduced Schafer's

capital account by $119,244 and reallocated that money to the partners in proportion to

their interests, as follows:

Name I Capital Adjustment I New Capital Balance I Percentage

Harley Rinzler 17,950 1172,602 16.5719

Barrett Rihzler 17,950 1172,602 6.5719.

Brenda Rinzler 143,723 1949,308 36.1453

Michael Mayerson 7,950 172;602 6.5719

Richard Mayerson 7,950 172;602 6.5719

Marc Mayerson 7,950 172,602 6.5719

Jerald Mayerson 35,771 776,703 29.5733

Everett Schafer 1 (-119,244) 137,343 1.4219

TOTAL: 2,626,365 1100%

The result of this capital adjustment was that, although Schafer was a 5.9621% owner,

Schafer's capital balance was no longer 5.9621 % of the partnership's total capital. As

stated by Defendants, the accounts were now "out of balance." According to Defendants,

in order for Schafer to retain a 5.9621 % interest, he would need to repay the other partners

$119,242. This is the amount that the other partners paid for Schafer in response to the

3As noted by the trial court, the difference between $119,244 and $119,242
can be explained by different methods of rounding by Defendants.
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capital call, and this amount would then be deducted from the other'partner's capital

accounts.

Although Rinzler's charts of the capital balance adjustments illustrate the purchase

of Schafer's partnership interest after the capital call, Defendants' arguments may be more

easily understood by considering the "purchase" to have occurred just prior to the capital

contributions. Stated simply, Defendants argue that, when they purchased 19.0379% of

Schafer's 25% interest, Schafer agreed to be a 5.9621% owner - with a capital balance

of $37,343 - at the time of the capital call. Thus, Schafer was required to contribute

5.9621% of $2,000,000, which amounts to $119,242: Because Schafer has failed to pay

in accordance to the capital call, his capital balance of $37,343 is "out of balance" with his

5.9621% ownership interest. Defendants argue this can only be remedied by Schafer's

payment of $119,242.

Defendants' capital adjustment of $119,244 is premised on the assumption that the

jury verdict "overrode" section 4 of the.partnership agreement and that the payment of the

judgment for conversion constituted a forced sale of Schafer's 19.0379% interest, which

the jury determined had been converted by Defendants.

As Defendants correctiy state, a judgment for conversion generally imposes the

fiction of a "forced judicial sale" and requires the defendant to pay the full value of the

converted property. Acheson v. Miller (1853),2 Ohio St. 203; Conley v. Caudill, Pike App.

No. 02CA697, 2003-Ohio-2854, ¶8 n.2. As stated in Acheson: "The party [plaintiffj in effect

abandons his property, as of that time, to the wrong-doer, and proceeds for its value; so

that, when judgment is obtained and satisfaction made, the property is vested in the

defendants, by relation, as of the time of the taking or conversion." See, also, Shorey v.
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Martin (July 2, 1998), Cuyahoga App. No. 72802. Damages for conversion are thus

determined by the value of the property at the time of the conversion. Fisher v. Barker,

159 Ohio App.3d 745, 2005-Ohio-1039, 825 N.E.2d 244; 1110.

We disagree with Defendants' application of the foregoing authority. While a

judgment in Schafer's favor on his conversion claim resulted in a relinquishment of his right

to the 19.0379% interest in the partnership that he had previously held, the judgment did

not override section 4 of the partnership agreement nor did it result in an actual sale of

Schafer's 19.0379% interest to his other partners. In short, Schafer's decrease from a

25% interest to a 5.9621% interest pursuant to section 4 remained effective. This

decrease is what section 4 contemplated when a partner failed to make a capital

contribution. As stated by the trial court, the partnership agreement does not require

partners to make a capital contribution in the amount of their decreased interest after the

application of section 4.

Defendants assert that "Treasury Regulations of the Internal Revenue Service

require that the portion of Schafer's capital account attributable to the 19.0379%

transferred interest also be transferred to Schafer's partners. This represents what

Schafer's partners bought. When a partner sells a portion of his partnership interest, he

sells his portion of his capital account as reflected on the books of the partnership. Thus,

the $119,244 of Schafer's capital account was property transferred in accordance with the

Treasury Regulations and the partnership agreement

Treas. Reg. 1.704-1(b)(2)(iv)(1) governs transfers of partnership interests. It

provides, in relevant part:

"The capital accounts of the partners will not be considered to be determined and

THE COURT OF APPEALS OF OHIO

SECOND APPELLATE DISTRICT



25

maintained in accordance with the rules of this paragraph (b)(2)(iv) unless, upon the

transfer of all or a part of an interest in the partnership; the capital account of the transferor

that is attributable to the transferred interest carries over to the transferee partner. (See

paragraph (b)(2)(iv)(m) of this section for rules concerning the effect of a section 754

election on the capital accounts of the partners.) ***." 26 C.F.R. 1.704-1.

In our view, Treas: Reg. 1:704-1(b)(2)(iv) is a red herring. As Defendants stated in

their motion for summary judgment: "Again, Schafer remains a 5.9621% RMS partner.

However, certain computations were made for tax reporfing purposes that benefitted all the

partners, including Schafer."

The $695,400 in damagesthatthe individual defendants were required to pay were

tort damages. By paying the judgment, Defendants compensated Schafer for the

19.0379% interest that he lost due to the wrongful capital contribution call, which the jury

found constituted a breach of the other partners' fiduciary duty to him. In return,

Defendants were entitled to retain their portion of the 19.0379% interest that Schafer lost

due to the wr•ongful capital call. Stated simply, the payment of the judgment should have

. had no effect on the capital accounts of the partners. As aptly stated by the trial court:

"The *** fundamental flaw with the Defendants' position is that THE JUDGMENT

PAYMENT OF THE $695,400 TO THE PLAINTIFF WAS NOT, IS NOT, AND SHOULD

NOT BE TREATED AS A CONTRIBUTION OF CAPITAL TO THE PARTNERSHIP. The

money was paid to Plaintiff, not the partnership. It may well be that for tax basis purposes

there has been a shift in tax basis from the Plaintiff to Defendants for the portion of

Plaintiff's interest that was converted, but that tax basis calculation is different from the

partnership 'capital account' designed to be a reflection of the various partners' interests."
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To construe the damages payment as a sale, as Defendants propose, would not

only allow Defendants to engage in wrongful conduct with near impunity but would permit

Defendants to reap an additional benefit from their wrongful conduct. Schafer's

partnership interest dropped from 25% to 5.9621% as a result of the capital call. Had the

jury concluded that this capital call was in accordance with Defendants' fiduciary duty to

Schafer, he would have remained at 5.9621% without requiring additional capital

contributions from him. Under Defendants' theory, their payment of vatue for 19.0379%

of Schafer's partnership interestwould leave Schaferwith a 1.4219% partnership interest,

assuming that Schafer did not make any additional capital contribution pursuant.to the

capital call. (We again acknowledge that Defendants have repeatedly agreed that Schafer

is a 5.9621% owner of the partnership. However, that concession appears to be coupled

with the assertion that the books are now "out of balance" and can only be remedied by an

additional $119,242 contribution.by Schafer.) Schafer should not be worse off after

receiving a judgment in his favor against Defendants, and Defendants should not reap an

additional 4.47% benefit from their wrongful conduct.

In short, Defendants had no reasonable basis to make the $119,244 capital

adjustment. Schafer was entitled to retain the entirety of his $156,587 capital investment.

We find that the trial court's decision of September 26, 2006 nicely articulates our

rationale:

"* * Plaintiff enjoys 5.9621% of the profits (or losses) of the partnership, including

the assets and profits of the partnership attributable to the two million dollar capital call in

which he did not participate. However, 5.9621% is Ptaintiffs adjusted percentage of

interest calculated according to the partnership agreement capital adjustmentprovision ***.
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[A]Ilowing Defendants to reduce Plairitiff's 'capital account' by $119,244 will have a

disastrous effect on Plaintiff's investment by reducing Plaintiffs percentage of total capital

and increasing the other partners' percentage of the total capital. In that event, routine

profit distributions, made at Plaintiffs 5.9621% rate of.profit/loss percentage, would

disproportionately further reduce the Plaintiffs 'capital account.' PlaintifPs eventual

distribution upon dissolution will be substantially reduced or even non-existent. Essentially,

the Court distinguishes the 'capital account in the partnership agreement for reflection of

partners' interest in the partnership, from the adjusted tax basis 'capital account for the

partners to determine their taxable income or loss. The latter was affected by the

Defendants' conversion of partnership interest, the former was not."

The third assignment of error is overruled.

IV. ."THE TRIAL COURT ERRED IN DETERMINING THAT SCHAFER IS

ENTITLED TO 5.9621% OF THE RMS CAPITAL ACCOUNT UPON DISSOLUTION OF

THE PARTNERSHIP, INCLUDING 5.9621% OF THE $2,000,000 THAT HE DID NOT

CONTRIBUTE."

In their fourth assignment of error, Defendants claim that the trial court erred in

determining that Schafer was entitled to 5.9621% of the RMS capital account upon

dissolution. They argue that Schafer should not receive $119,244, which he did not

contribute, upon dissolution.

In addressing Schafer's rights upon his death or the dissolution of the partnership,

the trial court ruled:

"According to the partnership agreement, upon dissolution, after the payment of

RMS Realty's creditors and payment of any indebtedness or obligations to the partners,
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the assets of RMS Realty shall be applied to the payment of the partners to the extent of

their capital accounts, which are adjusted to reflect the gain or loss allocated upon the sale

of the partnership property. In other words, if upon: dissolution RMS Realty's property is

sold at a profit, the profit is allocated to the partner's capital accounts according to each

partner's partnership interest. Therefore, 5.9621% of the profit would be allocated to

Plaintiffs capital account. The capital accounts are adjusted again to reflect payment of

the partnership debt owed to creditors and partners (other than capital and profits) with

each partner discharging the obligations equal to his partnership interest. Therefore,

Plaintiffs capital account will be adjusted to reflect a payment of 5.9621% of the

aforementioned partnership debt. Last, the partners will receive a payment to the extent

of their respective final capital accounts. The Court adopts, by way of example, the

prospectivz distributions testified to by Attorney Caspar at Plaintiffs Exhibit 124, BatPs

pages 840 and 850."

Defendants assert that allowing Schafer to receive, upon dissolution, 5.9621% of

the $2,000,000 contributed by his partners is an "unjust windfall," unless Schafer makes

such a contribution. In essence, Defendants make the same basic argument as in their

third assignment of error, i.e., that Schafer must make a capital contribution of $119,242.

Our disposition of the third assignment of error resolves this assignment of error as

well. Because Schafer's 5.9621 % partnership interest is a result of his failure to contribute

to the capital call, in accordancewith section 4 of the partnership agreement, Schafer need

not contribute any additional funds to be entitled to 5.9621% of the partnership assets

upon dissolution. We find no error in the trial court's ruling.

The fourth assignment of error is overruled.
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The judgment of the trial court will be affirmed.

FAIN, J. and DONOVAN, J., concur.
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Neil F. Freund
Wayne E. Waite
James M. Hill
Robert A. Pitcairn, Jr.
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