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IN THE COURT OF APPEALS OF OHIO e, }G? "f.,‘b’/

SECOND APPELLATE DISTRICT J6 w/o
MONTGOMERY COUNTY

FRANCES B. MANDELBAUM

Plaintiff-Appellant : Appellate Case No. 21817
. Trial Court Case No. 98-DR-1400

STANLEY E. MANDELBAUM

Defendant-Appellee

DECISION AND ENTRY
January __29th, 2008

PER CURIAM:
7 This matter is before the court on the App. R. 25(A} motion of Defendant-Appellee

Stanley Mandelbaum to certify a conflict. Plaintiff-Appellant Frances Mandelbaum has
not responded to the motion. The alleged conflict cases are Kingsolver v. Kingsolver,
Summit App. No. 21773, 2004-Ohio-3844, Buchal v. Buchal, Lake App. No. 2005-L-095,
2006-0hi6—3879, and Tsai v. Tien, 162 Ohio App.Sd 89, 2005-0Ohio-3520, 832 N.E.2d
809. These decisions were rendered by the Ninth, Eleventh, and Fifth Appellate
Districts, respectively.

Before we can certify a conflict, we must first find that our judgment conflicts:

“with the judgment of a court of appeals of another district and the asse_rted
confllict must be ‘upon the same question." Second, the alleged conflict must be on a rule

'of law — not facts. 'Third, the journal entry or opinion of the certifying court must clearly
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set forth that_ rule of law which the certifying court contends is in conflict with the
judgment on the same question by other district.courts of appeals.” Whitefock v. Gilbane |
Bldg. Co., 66 Ohio St.3d 594, 596, 15_393-Ohio-223, 613 N.E.2d 1032 (emphasis in
original). | | B

Mandelbaum contends that we should certify a conflict with Kingsolver on -two'
related, but distinct issues. The first issue. is whether R.C. 3105.18(F) requires a trial
~ court to find that a change of circumst.ances is “substantial” in order for the court to have‘
jurisdiction to modify a spousal support award. The second issue is whether R.C.
3105:18(F) requires a trial court to find that a change in. circumstances was not
contemplated by the parties at the time- of the prior order in order for t_he court to have
jurisdiction to modify a spousal support award. We disagree that these issues are
distinct, as we did ﬁot treat them separately in our opinion. See, generally,Mandellqaum
V. Mande[baum Montgomery App. No. 21817, 2007~ Oth 6138.

Our opinion in Mandelbaum held that before a court may modify spousal support :
there must be a substantial change of circumstances that was not contemplated by the
patties at the time of the original decree. 2007-Otilo-6138, at f 91. Among other things,
we discusséd a co.nﬂibting opinion by the Ninth District Court of Appeals decision in
Kingsolver, which 'had held that:

“trial couﬁs have jurisdiction to modify spousal support based on ‘any’ change, -
rather thén a substantial change in circumstances. * * * [T]herefore, * * * once any
change in circumstances occurs, the trial court must only analyze whether spousal
' support is'still appropriate, and if so, the amount that is reasonable.” Mandelbaum, at 1

28, citing Kingsolver, 2004-Ohio-3844, | 12 and 22-24.
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We noted in Mandelbaum that the Ninth District had relied on 1986 amendments
to R.C. 3105.18, which ad.dressed a trial court’s authdrity to modify existing alimony or
spousal support orders. The Ninth District cdncluded that the Ohio General Assembly's
1 -failure to specifically define a “change of circumstances” in 1986, had caused Ohio
courts to supplerﬁent the statute with a judicial definition requiring a substantial change in
circumstances. Kingsolfver, 2004-Ohio-3844, at {] 17. The Ninth District ad_difiona!ly

concluded that the General Assembly had amended R.C. 3105.18 again in 1991, fo

- |l rectify the lack of a definition. The added language, in R.C. 3105.18(F), stated that "a

change.of circumstances includes, but is limited to any increase or voluntary decrease in |
'the party’s wages, salary, bonuses, living expenses, or medical expenses.” Kingso!ver,
2004-Ohio-3844, at 1 17.
| We noted in Mandelbaum that:

“The Ninth District concluded that the word ‘any’ was unambiguous, and that the
Ohio legislature did not intend the term to mean ‘substantial’ or ‘drastic.’ * * * The Ninth
District recognized that this interpretation broadened a trial court's authority to modify
support orders, but found this consistent with prior case law giving trial courts broad
discretion in determining whether spousal suppolrt should be awarded.” Mandelbaum,
2007-Ohio-6138, at [ 32. | |

Accordingly, the -Ninth District concluded in Kingsofver that trial courts had
jurisdiction to modify spousal support orders based on a finding that any change in
circumstances had occurred_. The Fifth and Eleventh Appellate District subseqdently
agreed with the Ninth District in the Buchal and Tsai cases. See Buchal, 2bos-omo-

3879, at ] 14, and Tsai, 2005-Ohic-3520, at § 18. However, most other appellate
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districts, including our own, continued to require a substantial change in circumstances
that was not coh’femplated at the time of the prior order. Mandelbéum, 2007-Ohio-6138,
at 1 33.

Notably, Mandelbaum specifically disagreed with the legal conclusions of the
Ninth District Cc_)urt of Appeals. Unlike the Ninth District, we Concluded that requiring a
substantial change of circumstances#vas nota response to the 1886 amendments.
instead, Ohio pourts had used this standard for more than 100 years prior to 1986, as a
prerequisite for modifying alimony orders. Id. at { 36. Wé also noted that the 1986
améndments to R.C. 3105.18 were intended to address confusion among Ohio cou‘rts;
about whether courts had the power to modify spousal support in dissolution cases
where the parties had agreed to reserve jurisdictidn. Id. at 48-59. Before the 1986
amendmen;ts, some courts had refused to allow modification, even where the parties had
agreed to reserve jurisdicti;n. Id.

We also noted that after the 1986 amendments, Ohio cdurts had continued to
routinely apply a substantial change in circumstances as a threshold requifement for
modifying afimony, without any dispute oVer the standard. ‘Id. at 1] 65. We saw no
evidence that the 1991 amendments were intended to significantly change a requirement
that had been applied for many years. ld. at  70-81. We' also noted that Ohio courts
had routinely followed this requirement for well over a decade after the amendments
became effective in 1991. Id. at {81. Accordingly, we concluded that:

“In view of the well-established nature of the existing law since 1885, and the
legislature's failure to even mention what would have been a significant change, we do

not share Kingsolver's view of the 1991 amendments. If these amendments were
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intended to disrupt law tha_t had been established for many years, and had intended to
confer jurisdiction on frial courts for ‘any’ change in circumstances, regardless of the
magnitude of the change, the General Assembly would iike!y have said so. Furthermore,
as a matter of public policy, the General Assembly would not have intended to confer
unrestricted ability on-titigants to continually re-open judgments to re-litigate support
issues, particularly since it had restricted jurisdiction in 1986. And, as we mentioned
| beforé, there ié no indi-cation that any significant events, including conflicting case
' interpretations ér struggle applying the law, had occurred between 1986 and 1990, when
the stafute was again amended.” Id. at ] 82.
Unlike the Ninth District,r we also concluded that the legislature’s use of the word
“any” in R.C. 3105.18(F) was ambiguous. in this regard, we noted that before 1991,
wages, salaries, bonuses, 'medica{ expenses, and living expenses were not among the
factors_speciﬁcally listed in R.C. 3105.18. Therefore, the legislature could simply have
intended to provide further gUidance about appropriate items that should be included in
deciding if a chénge of circumstances had occurred. Id. at  83-87. Iﬁ addition, we
noted that: |
“The legislature could also have used ‘any’ as an all-inclusive term designating all
items within a particular category. Foréxample, living expenses’ and ‘medical expenses’
| are broad categories. The use of the word ‘any’ eliminates arguments about whether a
specific type of expense within these categories coufd be considered in deciding if a
change of circﬁmstances has occurred. We find these interpretations more logically |
consistent with the history and purpose of alimony and spousal support modification than

Kingsolver's conclusion that ‘any’ change of circumstances confers jurisdiction on courts

THE COURT OF APPEALS OF QHIO
SECOND APPELLATE DISTRICT




to modify o prior orders.” Id. at {| 88.

Accordingly, we concluded in Mandelbaum that:

“when R.C. 3105.18(F) became effective in 1891, the General Assembly did not
intend to change the well-settlied requirement that before rnodification of a spousal
support order can be permitted, the change in circumstances fnust be substantial‘ and
: m'ust not have been contemplated at the time of the prfor order. * * * As v;;e noted in
Heckman, to reach any othér result would open the courts to a deluge of requeéts for
modification, no matter how trivial.” Id. at § 91, citing Heckman v. Heckman, Clark App.
No. 2004-CA-62, 2005-Ohio-6141, at 1] 22. |

Based on the preceding discussion, we conclude that our opinion in Mandelbaum
conflicts on a rule of law with the opinion of the Ni‘nth District Court of Appeals in | |
Kingsolver v. Kingsolver, Summit App. No. 21773, 2004-Ohi0;3844, the opinion of the
Eleventh District Court of Appeals rin Buchal v. Buchal, Lake App. No. 2(50.5;L-095, 2006-
Ohio-3879, and the opinion of the Fifth District .Court of Appeals in Tsai v. Tien, 162 Ohio
App.3d 89, 2005-Ohio-3520, 832 N.E.2d 809. Having concluded that a conflict exists,
we certify the following question to the Ohio Supreme Court for review_ and consideration:.

May a trial court modify spousal support under R.C. 3105.18 without finding that:
(1a 'substantial change in circurhstances has occurred; and (2) the change was not
contemplated at the time of the original decree?

IT 1S SO ORDERED.

N b T

MIKE FAIN, Judge
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E. DONOVAN, Judge

Yo b fie =

SUMNER E. WALTERS, Judge

Copies to:
Charles D. Lowe | Cynthia Martin
50 East Third Street . 90 E Franklin Street

~ Dayton, OH 45402 Belibrook, OH 45305

THE COURT OF APPEALS OF QHIO
SECOND APPELLATE DISTRICT




Montgomery County, Ohio - Scanned Document

Page 1 of 32

R A T

+ ¥ rﬁ:?ﬁ & 3¥

. R T

‘ ;,_“1;.“._“_",5, i w13
IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
MONTGOMERY COUNTY

FRANCES B. MANDELBAUM
4 . Plaintif-Appeffant Appellate Case No. 21817

-~ ' Trial Court Case No. $8-DR-1400

STANLEY E. MANDELBAUM ; (Civil Appeal from Common Pleas
. Court, Domestic Relations Dvision)

Defendant-Appelice

OPFINION
Rendered on the 16" day of November, 2007.

...........

Attorney for Plaintiff-Appellant

Woodcroft Trall, Suite A, Beavergreek, Ohio 45430
Attorney for Defendant-Appelles

.............

FAIN, J.

‘appeals from the award of spousal suppont.’

'"The parties will be referred tu in this opinion as Frances and Stanley.

3!
—

CHARLES D. LOWE, Atty. Reg. #0033209, 1500 Kettering Tower, Daytan, Ohlo 45423

MARK EDWARD STONE, Atty. Req. #9024486, Stone & McNamee Co., LPA,, 42

Plaintiff-appellant Frances Mandelbaum appeals from an order reducing her spousal

suppart from $1,500 to $925 per month. Defendant-appeliee Stanley Mandelbaum cross-
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Frances contends that the trial court abused its discration by failing to impute rental
income for the purpose of modifying spousal support. Frances also contends that the trial
court erred in fafling 1o consider incoma that Stanley receives by sharing expense with his

new spouse and by failing to consider incame that Stanley deducied from his business

ravenue for the benefit of his new spouse.

Stanley contends that the tial cour erred in making the spousal support reduction
effective on March 8, 2008, rather thart in May, 2008, when his motion o reduce support
was fifed. |

Ve conclude that the trial court erred in failing to consider, as a threshoid matter,
whether the changes in the padies’ circumstancés were substantial and wete not
eontemplated at the time of the prior order, Althnugﬁ the parties reserved junsdiction in
the decree to modify spousal suppott, R.C. 3106.18(E), also requires a substantialchange
of circumstances before a spousal support erder may be modified.

Accordingly, the judgment of the frial court is Reversed, and this cause Is

Rernanded for further proceedings.

|
The finat judgment and decree of divorce was filed in December, 2000. Atthe time,

the Mandelbaums had been married for more than forty years. The decrae contained the

|| following provisions periinent to spousal support;

“1, SPOUSAL SUPPORT, The Husband agrees to pay to the Wife, as and for

spousal suppor, the sum of $18000.00 per year, payable in monthly instaiiments of

1 $1.500.00 per month, beginning with August 1, 2000, to be discharged in equal amounts

THE COURT QF AFFEALS OF OHID
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according to the pay schedule of the Obligor Husband, ***
“Said spousal support shall be sconer teminated upon the Husband's death, the

Wife's death or the Wife's remarriage and shall be subject to the ongeing and contiruing

jurisdiction of this Court.

“Thé pgrﬁes shall, by April 30" of each calendar year, exchange their respective
personal income tax returns.

“Either party shall have the right to apply to this Ceurt for the purposes of modifying
the spousal support, due to a change in the financial circumstances of either party.

"It is the parties' infent that, for the purposes of spousal suppor, the parties’
! combined incmhea b egqualized beﬁvaen the two of them. The parties, in reaching an
agreement as to the annual spousal support payment of §$18,000.00 per year by Husband
to the Wife, have used $6E},9§0,{)0 of income for the Husband énd $25,137 of income for
the ‘i’\ﬁfg."

In May, 2008, Stanley filed 2 motion to reduce support, claiming that his income had

decreased from $60,900 to $17,675. The affidavit of financial disclosure filed with the
motion listed his income from Carilion Realty Company as $17.675. St%nley added
$15,309 in Soclal Security and pension income, and $111 of interast income for a total
income of $33,095. He then deducted the $18,000 in alimony to arrive at the figure listed
in his motion {about $17,000j.

Hearings oﬁ the motion were hald on three different days before a magistrate. The
lmagisiraie filed a decision in March, 2006, rejecting the nm!ién for 2 reduction, bésed on

the evidence and the credibility of the witnesses, The magistrate imputed income to
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Stanfey in the amount of §$14,700 per year based on Stanley's decision to voluntarlly
decrease his gross income by seiling'a rental praperty. Based on Séaniey’s grass income
of $84 405 and Francis's groas income of $40,239, the magistrate found that Stanley had
failed to show & change ip circumstances sufficient fo reduce spousal support.

Staniey filed timely objections from the magistrate’s decision, Withouttaking further
evidence or conducting a hearing in which it could assess the credibility of the witnesses,
the triat court found Stanley's income to be $61,678. The court concluded that there was
insufficient evidence to support a finding that Staniey had sold the rental property in an
effort o deprive Francis of spousal support. The court 2iso used a net rental income figure
for the properties Stanley retained and tid not allow depreciation taken on the properties

io be added back into Stanley's income. The court did not make any findings with regard

o whether & substantial changa in ciroumstances had occutrad.

i
For purmppses of convenience, we will consider ihe assignments of error out of order
and will slso combine the Second and Third Assignments of Error.  Frances's Second
Assignmeﬁt of Erroris as follows:
*THE TRIAL COURT ABUSED ITS DISCRETION BY NOT CONSIDERING THE
BENEFITS THAT APPELLEE RECEIVES FROM SHAH?NG LIVING EXPENSES WITH
HIS NEW SPOUSE N DETERMINING APPELLEE'S INCOME FOR THE PURP(QSE OF

i MODIFYING SPOUSAL SUPPORT."

Frances's Third Assignment of Emor is as follows:

http:/fwww.clerk.co.montgomery.oh.us/pro/image_onbase.cfm?docket=12459115
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THE TRIAL COURT ABLISED ITS DISCRETION BY NOT CONSIDERING THAT
APPELLEE CONTRIBUTES TO THE FINANCIAL WELFARE OFHIS NEW SPOUSE AND
| BY DEDUCTING EXPENSES FROMHIS OWN REVENUE Ti-iﬁ? RIGHTFULLY SHOULD.
f BE BORN [BIC] BY HIS NEW SPOUSE IN DETERMINING APPELLEES INCOME FOR
THE FE}RPQSE OF MQDIFY’NG SPOUSAL SUPPORT.”

Under these assignments of error, Frances contends thatthe trial court should have
considerad the income of Stanley;’s spouse, Carol, in modifying spousal support, given that
Staniey benefltted from sharing living expenses with a new spnuse, Frances further

contends that income that Stanley could have received as the 100% owner of Carilion

Realty, was improperly reduced by the expenses of maintéining a branch office and
promoting Carol's career. In response, Stanfey dlaims that the divorce decres Bmits the
court to merely equalizing the partiés‘ incomes and does ﬁot allow for consideration of the
factors in R.C. 3105.18 governing modification of spousal support.

We review spousa! support decisions for abuse of discretion, which means th e_it the
trial court's decision must have been arbitrary, unconscionable, or unreasonablke in order
to merit reversal. Norbud v. Norbut, Gresne App. No. D@CA«‘% 12, 2007-Chio-2966, at 9
14. Decisions are urreastonable i they are not supported by 2 sound reasoning process.
AAAA Entérprfses; inc. v Rivar Place Community Urban Redevelopment Corp. (1990), 50
Chio St.3d 157, 161, 563 N.E.2d 567, _ |

Under R.C. 3105,18(E), trial courts are deprivad of jurisdiction o modify spousal
support unless two condltions are satisfied: (1) the divorce decree must suthorize
modification; and (2) the court must determine “that the circumstances of either party have

changed.” Under R.C. 3105.18(F), a change in circumstances "incluéies but is not limited

SECOND APPELLATE DISTRICT
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to any increase or involuntary decrease in the party's wages, salary, bonuses, living
expenses, or medical expenses.” We have traditionally held that the f:ﬁ_ar;ga must be
| substantial and must not have been contemplated at the time of the pricr crdér, McHenry
v. MoHenry, Mr:fntgomery App. No. 20345, 20{]4-01150—_4@4?, at 9] 14, citing Tremaine v.
Trenﬁaﬁne (1995}, 111 Ohio App.3d 703, 706, 876 N.E.2d 1249. Accord, Norbul, 2007-
Ohio-2966, at | 15. Reveal v. Reveal, 154 Ohio App.3d 758, 761, 2003-Ohle-5338, 798
N.E.2d 1132, at 14, Conde v. Conde (Nov. 11, 2001), Montgomery App. No. 18858, 2001
WL 1468884, *2 and Phiflips v. Phillips (Mar. 31, 2000), Darke App. No. 98-CA-15061, 2000
WL 331789, *1.

The divorce decree in the case before us reserves jurisdiction o modify, leaving only
the issue of whaether a substantial chaﬁge of circumstances has cczcuréer.t that was not
conjempiated by the parfies. The tdal courfs magistrete rejected the moiion for
modification, finding that Stanley had failed to prove a substantial change of
creumstances. |0 padioutar, the magistrﬂté arrived at an income figure of $84,408 for
Stanley and $40,238 for Frances. Stanley's income included $14,700 that was imputed.
In this regard, the magistrate was froubled by the Tact that staﬁiay had sold an inccrﬁe-
'generaiing property and had voluntarily decreased his gross income while using the
proceeds to pay off about 580,000 in debt for a property purchased with his new wife, As
a result, the magistrate in'fputed an additional $14,700 in income to Slanley annually, The
magistrate did not find it inequitable to refuse to impute further income o Stanley based
on the fact that Stanley's new wife had failed to remit commissions to Stanley's realty

company, which paid for the expenses of a branch office.
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In ruling on Stanley’s objections, the trial court did nat consider whether a
substantial change of circumstances had occurred, but instead relied on the content of the
divorce decree. The court commented that the decree was silent as to how the parties had
arrived at the original income figures used to compute support and with regard to whether
the parties intended the equalization of income to be ongeing. However, the decree had
ordered the parfies to exchange :—innuai income Information. Because the decree retained
jurisdiction 1o modify spousal support, the tral court concluded that in the absence of
language o the contrary, the parties intended equalization to be ohgoing. While he frial
baurt did not specifically state that this nullified the pbligation to find a éuhstamial ¢hange
of circumsﬁe’mcas,.the court alse did not discuss the point. Furthermore, based on is
cém::!usion about “equalization," the trial court did not addreés the factors in R.C. 2105.18
that normally govern the detemination of the amount of spousal supportthatis reasonable
and appropriate. | |

The trial court also cenctuded that there was insufficient evidence to suppott @
finding that Stanley had sold the rental property to deprive his ex-wife of support.
Therefore, after failing to Impute income to Stanley and deducting business expenses for

Staﬁsiey’s rental praperties, the court found $40,239 inincome for Frances and $61,878 in

| income for Stanley. The court then decreased spousal support in the amount of $500 per

menth:
In view of $e standards we have historically applied, the issue becomes whether

the trial court erred in failing to address the Issue of a substantial change in ciraumstances.

 in Kingsofver v. Kingsoher, Summit App. No. 21773, 2004-Ohio-3844, the Ninth District

Court of Appeals held that tial courts have junisdiction to modify spousal support based

http://www.clerk.co.montgomery.oh.us/pro/image_onbase.cfm?ddcket=1 2459115
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on "any”’ change, rather than a substantial change in circumstances. Id. atf22. The Ninth
District, therefore, concluded that onee any change in circumstan cés oocurs, the trial court
i must only analyze whether spousal support is stilt appropriate, and if 5o, the amount that
1 is reasonable. Id. at Y 12, 23, and 24,

In reaching these conclusions, the Ninth District relied on 1986 amendmentsto R.C.
3105.18, ar}d_ further amendments to the statute irt_ 1891, According o the Ninth District,
the 1988 arrendments wers the ﬁrst fime the !egis lature had specifically aﬂ-drasaed the frial
court's authority to modify existing afimony or spousal support orders, The stat&{a. as
amended, indicated that a trial court entering a diverce decree or dissolution or marriage:
“*deoes not have jurisdiction to modify the amount or terms of atimony unless the court
- determines thatthe circumstances of either party have changed and unless * * * the decree

or a separation agreement * * * contains a provision spec?ﬁéaily authorizing {he court fo
modify the amount or terms of alimony.” ~ id. at § 18, quoting from R.C. 3105.18(0).2

The Ninth District concluded that Ohio ::éurt's supplemented R.C. 3105.18{0) with
a Judicial definition of "a change in circumstances® because the legistature had faited to
define this phra%e in the 1986 amendments, Id, at{[ 17, citing Leighnery. Leighner{‘léaﬁ}. '
33 Ohio App.3d 214, 215, 515 N.E.2d 625. In this regard, the Ninth Bistrict stated that:

“[Tihe Tenth District Appellate courtin Leighnierdefined a'change of circumﬁtances‘
as something 'substant’iai' and ‘not contemplated {by the parties] at the time of the prior
grader. * ' * After the court's decision in Leighner, however, the legislature once again

amended R.C. 3105.18. In January 1981, not only did the legislature add language which

allowed tial courts to modify both aimany and spousal support orders, but it also defined

“This section is currently codified as R.C. 3105.18(E).

] THE COLRT OF APPEALS OF QNI
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‘change of circumstances.' " Id. {emphasis in onginal).

The added language referred to by the Ninth District is contained in R.C.

3105.18(F), which was enacted as part of Am. H. B. §14. H. B. 314 was approved in
August, 1980, and the effective date of R.C. 3105.18{F} was in January, 1991, 143 Ohio
Laws, Part I, 5426, 5457, and 55516-17. R.C. 3105.18(F) has remained the same since
it affective date, and slates that: |

"Forpurposes of divisions (D) and {E) of this section, a change inthe circumstances
ﬂ of a party includes, but is net limited to, any increase or involuntary ::iec:reése inthe parly's
wages, salary, bonuses, !-iving expenses, or medical expenses.”

The Ninth District concluded that the word “any” was unambiguous, and that the
Ohio Eegisiamre did not intend the term to mean "substantial” or "drastic.” 2004-Ohio-3844,
at ] 21. The Ninth District recognized that this interpretation broadened a trial court's
authority to modify support orders, butfnund_this cmnsisteﬁr with prior case {aw giving frial
courts broad discretion in determining whether spousal support should be awarded. 1d. at
H 122, Both the Flith and Eleventh Appellate Districts have subsequently agreed with the
Ninth District. See Buchalv. Buchal, Lake App. No. 2005-L-085, 2008-Ohio-3879, at] 14,

However, many cther disfricts, including our own, continue to require a substantial
change of circumstances that was not conternplated at the time of the prior arder. See,
6.g.. Reveal, 154 Chio App.3d at 761 (Second Districty; Norbut, 2007-Ohio-2868, at 15
(Second District); Troffer v. Trotler, Allen App. No. 1-2000-86, 2001-Ohio-2122, 2001 WL
390066, *2 (Third Districty; While v. Whife (Mar. 3, 1998}, Scioto App. No. 87 CA 2511,

and Tsai v. Tien, 182 Ohio App.3d 89, 93, 2005-Ohlo-3520, 832 N.E.2d 808,
1998 WL 101353, "4 (Fourth District); Ortmann v. Qrimann, Lucas App. No. L-01-1045,

SECOND APPELLATE DISTRICT
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3002-Ohic-3685, 2002 WL 445049, *5 (Sixth District); Reeves v. Reeves, Jefferson App.

No. 08-JE-13, 2007-Ohio-4088, at 18 (Seventh District); Calabrese v. Calabrese,
Cuyahoga App. No. 88520, 2007-Ohio-2760, at | Qﬁ'(Eighth Districty, Sweeney v
Sweeney, Frankiin App. No. 08AP251, 2006-Ohic-6983, at 11 21 {Tenth District); and
Camahan v. Carnahan {1867), 118 Chio App.3d 393,'39?', 592 N.E.2d 1086 (Twelith
Distfi;t}‘ | |
tn Heckmanv. Heckman, Clark App. No. 2004-CA.62, 2005-Ohic-6141, we rejected
a position similar to the one advanced by Kingsolver. In thlé regard, we stated that:
“Finally, we address Ws. Heckman's contention that the trial cour ered by
determining thata suhsténtial change in ¢circumstanges, as opposad to any change at all,
is required for @ modification of spousai support. YWe agree with her claim that neither the

decree nor R.C, 3105.18 uses the word ‘substantial’ when discussing a modification of

{| spousal support. However, this court has interpreted the statute as requiring a substantial

change before a modification can be had. Sée, Tremaine, supra. Therefore, wa find no
error on the part of the trial court in requinng a substantiat change in circumstances as a

predicate for a modification of spousal support. A contrary holding would subject trial

_courts to innumerable motions to modify support orders upon the slightest change in the

parfies’ circun"ustansgs." Id, at ¥ 22, citing Tremaine v. Tremaine {1996), 111 Ohio App.3d
703, 676 N.E.2d 1248, '

We still agree with this view. Further, we disagree with Kingsofver, which was not
discussed in Meckman. As g prefiminary point of disagreemant, we note that requiring a
"substantial® changein ».:ircuméta nces was not ajudicial response to the 1986 amendments

to R.C. 3105.18. A'substantlal’ or “mat'eria%" change of circumstances was the standard

THE COURT OF APFEALS DF OHIO
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used for muée than ¢ne hundred years prior io 1986.as a requiremant for modification of
alimony. See Ciney v Walts (1885), 43 Ohio St. 489, 3 N.E, 354. In Oiney, ths trial court
had dismissed a husband's request to enjoin further alimony payments based on his ex-
wife’s remarriage. The Ohlo Supreme Court reversed the trial court and aflawed the
request for an injunction o proteed, commanting that:

“The real cantention touches the right and duly of the court in a case like this to
review, maodify, or vacate a former decree granting aimony payable in installments, by an
original suit or proceeding instituted for that purpose, when such power had not been
rasewed'hy the language and form of the former de&:ree, It ﬁas been deterniined by this
court that a decree for alimony is not necessarily affected by the subsequent marriage of
the wife, although such a marriage may, in some cases, have the effect of reducing the
ampunk. * * *

* 'By the general doctrine, and as practiced in the country whence our laws are

derived, aside, it seems, fr“on;a al considerations of the form of the decree, the court may,

from time to time, on any change in the circumstances of the parties, increase or reduce

the surn alfotted for alimony temporarily or permanently.” ** *

“In this issue, as in all others, what is once adiudged is not {o be refriad, Yet, asthe '

allowance is @ continuous support for the wife, changed facts may reguire an altered
decree. As observed by Dr. Ll;shington. *whefe there 15 2 méfeﬁaf afleralion of
circumstances, é change in the rafe of alimony may be made.’ " 43 Ohio St, at 507-08
{citations omitted) {emphasis added).

Notably, the Ohio Supreme Court referred in Olney to “any change in

clreumstances” as a generic deéc:ription of events that could potentially cause 2 reduction

SECOND APPELLATE DESTRICT
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ot increase in aimony. However, the condifion required for modiication was whether a

“material alteration” of circumsiances had occurred. The redson for requiring 2 material

|| alteration of circumstances was concem over finality of decrees and a recognition that

decrees should not fightly be set aside.

Subsequently, the Ohio Supreme Court held in Law v. Law {1201}, 84 Ohio St. 368,
375-76, B0 N.E. 560, that alimony is not subject to modification where it is fixed by court
pufé_uént to an agreement of the parties, in the absance. of fraud or mistake. Olney was
distinguished becavse it did not involve such an agreement. 1d. Thus, the general rule
fallawed by Ohio courts was that:

“Where the terms of 2n agreement between the parties have been approved by the

trial court, and have baén embodied by referencein the decree, such decree is not subject

- to modification upon petition by ona of the parties in the absence of fraud or mistaks, and

in the absence of a resarvation by the trial cowrt of jurisdiction with reference to the agreed
terms of alimony.” Taylor v. Taylor ( Dec, 18, 1875), Frankiin App. No. T5AP-358, 1975
WL 182031, *4 (citations omitled) |

Where an agreement did not exist, but the alimony was ordered by decree, the
general law applied was ihét:

“E]ven in the absence of a specific provision inthe decres retaining jurisdiction, thé

triat court may exsrclse its equity jurisdiction and modify the decree as it would relate to

periodic alimony payments upen proof of changed circumstances of the parties " 1975 WL,

182031, *8 {citafions omitted).
' I the latter event, the change in circumstances “must be malerialand not purposely

brought about by the complaining party, they must be considered on the basis that the
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judgment sought to be modified was proper when made, and they must be of such nature

or character that they could not have been reasonably anticipated and taken account of

1| at the time of the original irial or hearing.

“A change in.the financial candition of either the ex-husband or the ex-wife may
Justify modification of the alimony aw:afd., if the change is material or substantisi, and the
afllaged changé was net one which the trial court expected and probably madel atfowances
for when entering the original desree.” 1d. (Emphasis added; citations cmi!feﬁ}.

Thus, after 1885, and well before the amendment of R.C. 3105.18 in 1988, tho
courts adheréd' to ﬁ-:é concept of finality of decrees and the requirement of a material or
substantial change In aircumstahces hefore modifying an alimony or spousal support
decree. The refusal to allow modiﬁcatic-ﬁ in situations involving agreement of the parties

was recognized as harsh, but courts considered themselves bound to apply the rule inthe

‘absence of action by the Ohio Supreme Court or the General Assembly. Millerv. Miller

(C.B. 1958), 153 N.E.2d 355, 358 -359.

Iri 1878, the Ohio Supreme Court Issued a decision involving a request to terminate
afimony paymenis where the parties’ separation agreement did not reserve jurisdiction to
modify the agreement. Waife v. Wolfe {1975}, 46 Ohio St.2d 399, 350 N.E.2d 413, “Prior
to Wolfe, a separation agresment entered into by the parties to a divorce was treated as
a contract. A separation agreemer;t which was incorporated info the divorce decres was
not éubject to maodification by the court in the absence of mistake, misrepresentation, or
fraud, and inthe absence of a reservation of jurisdiction with reference thereto.” Riedinger
v. Riedinger (Apr. 29, 1962}, Franklin App. Nos. 81AP-137 and 81AP-1 QG, 1982 WL4142.

4.
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In Wolfe, the Ohio Supreme Court discussed the historical origins éf alimony and
'cunciuded that “most awards of property incident to a final divorce are readjustments of the
parly's property rights, and ' * * * whether in the judgment such adjustment is called
“alimany™ or “division of property” * = * (-has rnot been considerad) important.” ” 46 Ohio
i St.2d at 4117 {parentheticat material in original). The Ohio Supreme Court aiso stated that
the power ta award alimony had always been derived from the statutary law, which in its
present form sets out an eleven-factor guide for deciding first if aEEmoﬁy was "necessan”
“and secend, the * ‘nature, amount, and manner of payments of the sum a!lcﬁed as
‘alimony.” " 1d. at 414, In this regard, the Ohio Supreme Court observed that many of the
statutory factors had litthe relevance to possible need for sustenance, but were instead
pa:ﬁneﬂtté property settiement. id.

After extansively considering the issue of jurisdiction to modify, the Ohio Supreme
Cowrt concluded in Wolfe that prior cases in Ohio had aliuded to the “mviolability of an
-aﬁrmny decrse which is formuiated by the incorporation of an agreement of the parfies.”
‘ id. at 416, However, the court reviewed an annotation on modification of alimony decrees,
and noted that many courts aliowed modification of periodic payments for alimony sven
thaugh based on agreement, under one of the following three rationales: (1) public policy;
(2} the theory thait incorporated agreements are advisory, rather than binding on courts;
and (3) the concept that agreements lose their contractual nature once they are adopted
by acourt and are merged into the decree. Id. at 416, clling Annotation (1975}, 61 ALR.
3d 520, 55152,

The Ohio Supremé Court acknowledged that settlements of property rights are not

modifiable, but observed that it had previously adopted the view that obligations of child

Page 14 of 32
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The court then noted that:

time of divorce if the parties offer i for inclusion and merger info the decres. Ai that goint,
all that can be said is that it sets a falr al'gd -equiiab!e' finitial lewal of obligations,

“Such initially fair agreements may be renderad manifestly oppressive in countless
situations, such as where the custodian of the children falls fo provide proper care and
guidance, or wh erg the receiver of afimcmy makes no -éttempt at self-support™ ™ * orwhere
‘the sconomic situation of either ar both of the parties drastically changes. The helding in
this case, that a court has continuing modification jutisdiction over a!irh ony for sustenance
awards, is to assure that such awards are continually just” Id. at 418 (footnotes omitted).

Accordingly, Wolfe allowed courts to modify alimony, even though the parties had
reached agreement, and had also failed to provide for a reservation of jurisdiation in their

agresment. After Wolfe was decided, trial courts continued 1o require a substantial or

support and alimony are imposed not by contract but by decree, where an agreement is
incorporated in a decree. Therefore, the court adopled the merger doctrine for alimony
modification proceedings and held that a decree would not be subject to modification if the

alimony award “is not solely for support but is in setiemant of property rights.” 1d. at 418.

“ft is self-evident that 8 separation agresment, which purports to set a fair level of
alimony for sustenance, as well as divide and distribute the property of the parties and
settle their affairs, Is not necessarily continually fair and equitable thereafter. We may

assume that it is fair at the moment of its execution, and that it continues to be fair at the

material change of drcumstances before permitiing modiflcation of aﬁrmny."‘ Haoever,

Ses, e.g., Berische v. Bertsche (Dec, 12, 1976}, Warren App. No. 87, 1976 WL
180487, *1; Huffman v. Huffman (Aug. 8, 1878), Franklin App, No, 78AP-80, 1878 WL
217007, *3; Moore v. Moore (June 19, 1879), Franklin App. No. TBAP-755, 1878 WL
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while the substantial circumstances requirament remained unchanged, Wolfe's adoption
of implied reservation of continuing jurisdiction was the subi_ect of debate.
| In 1984! the Ohlo Supreme Court imited Wolfe to divorce actions, halding that trlal
courls do not retain continued jurisdiction to modify periodic alimony payments in
dissolution aclions. MeClain v. McClain (1884), 15 Ohio St.3d 28g, 473 N.E.2d B11,
syllabus. The decision in McClain was based on the consensual nature of separation
agresments that are incorporated into diseoiution :!ecreés and the legisiature’s removal of
alimony in 1975 from the matters over which trial courts retain jurisdiction under R.C.
3105.85(B), goveming dissolution actions, 1d. at 280-81. The dissent in McClain argued
that Wolfe’s continuing modification jurisdiction .was synonymous with the frial court's
inherent equitable jurisdiction. id. at 291 (Ford, dissenting).
| Irs 1984, the Ohio Supreme Court aiéo held that where the parties have agreed to,
and the trial court has decreed, sustenance alimany for an ascerizinable amount over an
asc;rtainabié tarm of feaé‘s. the award is not subject to modification absent an express
raservation cf}urisdiﬁtion. Colizoli v. Colizoli (12584), 15 Ohio 5t.3d 333, 336,474 N.E.2d
280. The Dhio Supreme court stated that this decision was not a retreat from Waife, which
sontinued to cqnimi when the amount and/or duration of alimony was indefinite. The court

stressed thal "where a decree incorporates an agresment of the parties which specifically

209130, *3; Mattoni v. Mattoni (Feb. 22, 1980), Lucas App. No. L-79-129, 1880 WL
351170, *3; Learmonth v, Learmonth (Mar, 3, 1981}, Franklin App. Mo, BOAP-537,
1881 WL 3030, *2; Davis v, Davis (Oct. 21, 1981), Clark App. No. 1568, 1881 WL
2578, *4, Forkapa v. Forkapa (Jung 26, 1981), Lucas App. No. L-8.3038, 1881 WL 5670,
*2, Bauarv. Bavuer (Apr. 15, 1882), Montgomery App. No. 7586, 1982 WL 3719, *1;
Riedinger v. Riedinger {Apr. 29, 1882}, Frankiin App. Nos, B1AP-137 and 81AP-1986,
1982 WL 4142, 4, Blakemore v. Blakemors 5 Qhio S6.3d 217, 220, 450 N.E.2d 1140;
and 8ingham v. Bingharn (1983), 9 Ohio App.3d 191, 450 N.E.2d 231,

THE COURT OF APFEALS OFf QHID
SECOND APPELLATE DISTRICT

http://www.clerk.co.montgomery.oh.us/pro/image_onbase.cfm?docket=124591135

Page 16 of 32

2/13/2008




Montgomery County, Ohio - Scanned Document

-f7-

i delineates the amount and duration of sustenance alimony, * * * such a decree shcutd_ be

| accorded its proper degree of finality.” 1d at 336.

Subsequently, in 1985, the Ohio Supreme Court again distinguished Welfe, in a

| case invalving a divorce decree, rather than a separation agreement. This time, the Ohio
Supreme Court stated that the trial court facks jurisdiction to modify sustenance alimony
awarded for a fixed petiod of years, even though the decree is subject to termination in the

event of remarriage, death, or cohabitation. Ressler v. Ressler(1985), 17 Ohio 8t.3d 17,

478 N.E.2d 1032, sylilabus. The Ohio Supreme Court observed that it was "promoting the

cencept that alimony decrees should possess a-dﬁgree of finakity and cerfainty,” and that |
| divorce decrees “determined by court order deserve the same finality as those ordered
| pursuantto an agreement.” Id. at 18-19. Justice Celebresze, in his dissert, reasoned that
fhe decres in queéiiun was insufficiently disiinguishabﬁe from the decree in Wolfe. Justice

| Ford agread, commenting that {he court's "re-examination of its principles ** * appears o

be the creation of an amerphous trial that is difficult 1o fallow.” 1d, at 21 (Ford, dissenting).

Treese problems were addressed when R.C. 3105.18 was amended by Am, H. B,

358, glfective May 2, 1986. See 141 Ohlo Laws, Part ll, 3388. Tha Senate Judiciary
| Committee Report for H. 8. 358 noted that existing law did not speéiﬁcaliy authorize
| alimony awards in actions other than alimony proceedings. Daespite this fact, courts had

-iudicia!!y recognized continuing jursdiction to modify periodic monetary payments in

divorce cases, evenwhere alimeny had been awarded pursuantica setttementagree ment
incorporated into a divorce decrea.  In contrast, trial courts did not view themselves as
having continuing jurisdiction te modify alimony that had been agreed fo and incorporated

into dissoldtion decrges. Am. H.B. 358, as reported by S. Judiciary, pp. 12, GChio

|
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Legislative Service Comm. 18851886, LSC Box 34. Duringits diﬁcﬂussiori of these points,
the Judiciary Committee Report referrad specifically to both Woife and McClaln. In
addition, the Judiciary Committee Report noted that:

“According 10 testimony before the House Civil and Commercial Law Comimittee,
sorﬁe Ohlo courts will not modify alimony agreed to in a separation agreement involved in

a dissolution of marriage casa even ifthe parties expresshy have provided inthe agreement

‘that the alimeny is modifiable by 2 court. The cours have concluded that the Revised

Code does not grant them continuing jurisdiction over alimony in such a case and that only

the General Assembly, not the parties to a proceeding, can confer jurisdiction on the

i courts.” Id, at 2.3 (emphasis in original).

H.B 358 pmbossd changes that would govemn muﬁiﬁcatian aforders inboth diugrce
and dissolution actions. Conéisient with the fact that only the legislature can confer
jurisdiction, new subsection (1Y) was added to R.C. 3106.18, and stated that:

i a mntinﬁing order for periodic pay;ments of monsy as alimony is entered in &
divorce or dissolution of matriage action that is determined on or after the effective date
of this amendment, the courl that enters the decree of divorce or dissolution does nat have

jurisdiction to modify the amount or terms of the alimony unless the court determines that

the circumstances of sither pardy have changed and unless one of the following applies:

“(1) in the case of a divarce, the decree or separation agreement of the parties to
the divaree that is incorparated into the decree contains a provision specifically authorizing
tha court to modify the amount or terms of alimony;

*2) in the case of a dissolution of marriage, the separation agreement that is

; approved by the court and incorporated inta the decree containe a provision specifically
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authorizing the court to madity the amount or ters of alimony.” 141 Ohio Laws, Part I,
3388, 3389
" As a jurisdictional matter, the amended statute required both a change of
‘ girgumstances and a reservation of jurisdiction. This was a change in the law as
established in Woife, since implied reservation of‘i;.srisdicﬁun would no longer be allowed.
In discussing existing law, the Judiciary Committee Report also stated that “changed
_ | circumstances commonly is {eic] the basis for such a medification.” Am. H.B. 358, as
! reported by 8. Judiciary, at 1. By referring to the common basis for maﬁiﬁﬁﬁnﬁ, the
legislature cﬂaar!y indicated an awarsness of the existing requirements being applied by
i courts.
 After the 1986 amendments fo R.C. 3105.15, Chio courts continued to routingly
‘apply a substantial change in circumstances as a threshold reqﬁiz‘emani for modification
| of alimony, As we mentioned, Kingsofver ciles the 1986 Tenth District Court of Appeais

decision in Leighner as supp!.emehting the 1886 amendments to R.C. $105.18 wilh a
i

judicial definition of “{‘Jhangéﬁ sircumsiances.” 2004-Ohio- 3844, at 'ﬂﬁ?. In our view,
Leighner simply applied well-established law that: |
"Wherg madification of an existing order for the payment of sustenance alimony s
requestad, the threshoid determinaﬁon is whether the order can be modified, which
requires é ﬁ'ndin'g of a change in circumstances since the order was entered, The change
in circumstances must be substantial and must be such as was not contemplated ot the
time of the prior qrdeh Only if the necessary prerequisite has been satisfied may the trial
court mcwé on to a consideration of whether the order should he modified.” Leighner

(1986), 33 Ohio App.3d 214, 215, citing Binghan {1883), 9 Chio App.3¢ 191, 458 N.E.2d
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Asis evident, the case cited by Leighner (Bingham) was issued well before the 1986
enactment of R.C. 3105.18{D). Consequently, the "substantial’ change of circumstances
requirement was not adopted as a result of the lack of definition In the statute.

Furthermare, the Tenth District would not have been in a position to adopt a judicial
definition in response o the alieged lack of definition of “changed circumstances” in R.C.

 3105.18(D), since R.C. 3105.18(0) speciﬁcaﬁy providad that it would apply only to

continuing orders for periodic alimony entered on or afler the effeciive date of the

amendments, which was May 2, 1985

The Tenth District dacision in Leighnerwas issued in June, 1888, which was only
about two months after the amendments, The original order for pericdic aimony ms
{ eighnerwas also entered two years before the request for medification was filed. 33 Ohio
_ App.3d at 215. Therefore, the perdinent events ooeurred well before the 1986
amendments, and R.C. 3105.18(D) did not even apply to the case. Consequently, the
Tenth District would have had no reason to “supplement” the lack of definiion in the
amended statulz, |
| in 1891, a number of changes to the domestic relations laws became effective,
including the addition of subsection (F) to R.C. 3105.18. See 143 Chio Laws,‘Far: {li,
5428-5457. -»‘!\s we noted, the Ninth District concl.udef; in Kingsefver that subsection (F)
was enacted for the purpose of giving frial courts broad jurisdiction, and o eliminate the

requirement of a substantial change of circumstances. Kingsolver, 2@04-0?&&3844.'&:: b

21
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| We see no indication thal this was the General Assembly’s intent. I contrasttothe
debate over implied reservation of jurisdiction, courts had routinely required a substantial
change of circumsiances in cases where the 1986 amendments applied, without any
indication of a dispate aver iﬁﬁefgaretaiinn of the amended statule. See, e.g., S0y v Sény
{August 2, 1080}, Franklia Aﬁp. No. 1367, 1990 WL 110268, *3 (original decree was filed
in 1988, reserving Jurisdiction to modify; appellate court required “substantial f:hange“ of

clreumstances :n 1990); Turefla v. Turella (Nov. 21, 1990}, Cuyahoga App. No. 57724,

1990 WL 180646, *2 (original decree was filed in October, 1986, court required sut&sianﬁa!

change” of dreumstances in 1890); and Coder v. Coder (June 13, 199&). Montgomery
App. No. 11738, 1980 WL 80564, *3 (original decree was filed in Qctober, 1887; court
applied substantial change of sircumstance in 1950}, '

Legistative history also fails to reveal any concern over jurisdictional issues in the

alirnony context. For example, in March, 1886, the 116" General A*._;sémbiy created a 15

member Domestic Relations Task Foree for the purpase of con_ducﬁng & comprehensive

review of Ghic's domestic relations law. The Task Force held eleven public hearings in

locations representing every region of the state. See The Domestic Relations Task Force
Final Report Submitied to the Ohio Geﬁerai Assembly pursuant to Sub. S, JR 12 ofthe
1 16™ General Assembly, p. 1. Following these public hearings, the Task Force Report was
submitted to the General Assembly in June, 1887, |

The Report noted that public testimony did not focus on the issus of alimony. Id.
at 10. However, the Report did contain some general comments on alimony. For
example, the Report discusséd alimany support payments and nationwide statistics on the

number of women being granted alimony, which had declined {o some extent batween
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1980 and 1884. After discussing the current state of the law on alimony, the Report
recommended that R.C. 3105,18(A) be amended to allow alimony out of tha marital estate
as the court deemed reasonable fo either party, The report concluded that this change
waould elarify what judges could consider as alimony. It would "exempt separate property
from distribution and reqﬁire alimony {0 be allowed only from marital property or as
maintenance baymants,". Id. at 14. However, the T-é:sk Force Report did not mention
sither R.C. 3105.18(D) or the existing standards for modifying alimony,

Recommendations wera made on a wide varisty of other subjects, including
resolving disputed custody and visitation issues in mediation; penalizing false repors of
“abuse during domestic relations cases; adoption of shared parenting laws; adoption of
factors to be considered in forming visitation orders; adoption of child support guidelines:
performance standards for domestic relations courts; and changes in domestic viclence
aws.

Subgequently, m July, 1980, the 1 18" General Assembly enacted M. B. 544, which
raplaced actlons for alimony only with actions for legal separation, established procedures
for distributing separate property and marital property in actions for divorse or legal
separation {new R.C. 31&5-1?1].; replaced “alimony” payments with *spousal support,”
and eliminated some existing factors used o determine the type and amount of spousal
support. Some new factors to be used in the spousal support determination ware alse
addéd. See 143 Ghio Laws, Part il 5426-545?, See also, Sub. H.B. 514, as reported by
S. Judigiary, p. 1., Ohio Leéislativa Service Comm, 1883-1000, LSC Box 43, And, of

course, H.B. 514 also added R.C. 3108.18{F).- Id.
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in discussing the existing law on spousal support, the Judiciary Committee Report

| for H. B. 514 indicated that currently, reasonable alimony could be awarded, and courts
were required to consider all relevant factors In defermining whether alimony was
| necessary. Id. at 6. This part of the Judiciary Committes Report did not mention existing

| law on modification of alimony.

In describing the operation of the proposed bill, the Judiclary Committee Report

| noted that courts would be able to award spousal support, but only after determining
il dishursement of property under the bil. id. at 7. With respect to modification, the

il Judiciary Committes Report stated only that:

“For the purposes of modifying a prior order for pericdic payments of money as

‘ spousal support in & divorce or dissolution action, or in an action for legal separation, a

change in circumstances of a party (which is necessary for modification) would inciude, but

not ke fimited fo any increase or involuntary decrease In the party’s wages, salary,
bonuses, living expenses, or medical expenses.” id.

Finally, the Judiciary Committee Report observed that the bill would eliminate
axisting specific requirements for detemmining the type and amount of afimony, such as
property brought to the mariage by gither party and confributions of a homemaker, Cther
factors were also being added. such as income of the parties from all sources, including
income from property “distributed” under the martial prc‘peﬂy.and separate property
divisian; mgniai conditions of the parties; and contributions of each party {0 the education
of the cther. Id. at 8.

| In contrast to the specific discussion of elements that were being eliminated and

changed in R.C. 3106.18(C), there were no similar remarks or comment on changes being
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i

made by R.C. 3105, 18(F). The amendrments 1o R.C. 3105.18 toak effectin January, 1991,
and Ohlo courts continuead for well over & decade to uniformiy apply the requirement of a
substarifial change of circumstances, untll the Kingsolver decision in 2004.

in view of the well-established naturs of the existin g"law since 1885, and the
legistature’s failure to even mention what would have been a significant change, we do not
share Kingsoiver's view of the 1981 amendments. ¥ these amendments were intended
to disrupt law that had been established for many years, and had intended 1o Cﬁnfer'
jurisdiction on trial courts for “any” change in circumstances, regardless of the mégnitude
of the change, the General Assemibly wolld likely have said éo. Furthemmors, as a matter
of public policy, the General Assembly weould rsdt have in'tend&d 1o confer urrestricled
abifity ort Itigants to continually re~open jﬁdgmmts o re-litigate supportissues, particutarly
sihce i had restricted jurisdiction in 1986. And, as we mentioned before, there s no
indication that ainy signiﬁcant avents, inciuding confliciing casa interpzatatiqns or struggle

app!ying the law, had occurred between 1986 and 1890, when the statute was again

amended.

We also do not find the language used by the Gensral Assembly to be free from

| ambiguity. Inassessing changes of sircumsiances priorto the 1991 amendments, many

courts had focused their attention on the factors specifically listed in R.C. 3105.18, For
example, in Connars v. Conners (Sept. 27, 1579), 78 AP-284, 1879 WL 239359, *3, the
court rejected a request for termingtion of alimony payments because there had beaen no
"substantial change of circumstances in any of the factors provided by R.C. 3105.18."
Amang the facts, raised, however, was a $5,000 increase in the ex-wife's salary since the

time of the original decree. id.
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' 7585, 1979 WL 200130, *3 {_ﬁﬁding that no substantial chaﬂge had occurred because the

plaintiffs gaming ability had not changed, “nor have any of the cother faciors in

3105.18(B}").

tripled. @ Ohio App.2d 191, 183

ftern {isted in R:C. 3106.18, See Tisdaie v. Tisdale (Dec. 5, 19886), Hocking App. No. 4385,

1986 WL 13656, *3 (holding that the trial court did not ert In finding & substantial change

circumstances has occurred. Olney, 43 Chio St 499, 508,

Rather than focusing on the increase in salary, the court stressad that the ex-wife's
parning ability had not increased since the divorce, because she had not received more
tralning, nor did she work for a different employer so that she could substantially increase

her salary. id. See also, e.g., Moore v. Moore (June 18, 1978), Franklin App. No, 78AP-

This does not mean that Ohio courts never considered increases in income. For
example, the court in Bingham observed that it was inconceivable that a substantial
change of circumstances had net accurred in the eight years since the original decree was

entered, “if only in view” of the fact that the support recipient's earnings had more than

Courts also considered changes in ﬁwihg rz-‘:x;!:?.ir:s&s;1 even though that was not an

of circumstances based on the éx«wife"s satisfaction of her morigage with post-decres
accidenf proceeds. This decreased the e_x—wife‘s living expenses and she raceived
voluntary contributions as well from a friend with whom she shared her home).
Nonetheless, priorto 1991, wages, salaries, bonuses, medical expenses, and living
expenses were not among the iterns specificafly listed In R.C. 3105.18. Sincethese ﬁeﬁa
wére not fisted, the legislature could simply have intendead to provide further guidance fo |

courts as to matters that are appopriately included in determining whether a change in

i THE COURY OF APPEALS OF OHIO
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The legislature could also have used "any” as an all-inclusive lerm designating all
itlems withina paﬁicufar-categoryt For example, “living expenses” and “medical expenses”
are broad categories. The use of the word "any” eiimin;des arguments about whether a
gpecific type of expense withiﬁ these catégﬂﬁes coutd be eansiéerad in deciding if 2
change of circumstances has ocouired, We find these inierprai_atiorns more logicadly

- consistent with the histéry and purposs of alimony and spousal support modification than
Kingsolver's conclusion that “any” change of circumstances confars jurisdiction on courts
.ta radify its prior orders, - _ |

Furthermare, some of the factors listed in R.C, 3105.18(B) before the 1891
aAmendmends, Iiké fhe ha ries’ ‘relafive assets and Babilities,” “axpectancies and
Inheritances,” and "property brought to the martiage,” were more relevant to decisions cr;.
property division than to support and maintenance.® See Sfevens v. Stevens (1986), 23
Ohio St.3d 115, 123, 482 N.E.2d 131 (Wright, concurring). Stevens Involved the issue of
whether a spouse’s confribution to her husband's professional degree should be
considered martial property subject tc division or as an element In reaching an equitable
award of alimany, T’ha Ohio Supreme Court adopted fhe latter position, deferring tu_ the
legistature for any changes in the domestic relations law on treatment of a professional
degree upon divorce, Id. at 120, n. 5.

| In a eoncurring opition, .iuétice Wright commenied on the fact that R.C. 3105.18
fisted factors more appropriate to property division, and on the fact that the lack of clarity

in the current “hybrid” statute made it difficult to interg;sei legislative ntent, Id. at123. The

R .C. 3105,18(B) was renumbered as R.C. 3105.18(C) in the 1991 amendments
and retains that desighation to date. See 143 Chic Laws, Part lll, 5428, 5458
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Partlil, at 5456-57. Again, increases or involuntary decreases in wages and expenses are
perfinent to the issue of spoussal support, and were considered by courts prior to 1991

However, they were not specifically included as pad of the equation before the 1981

amendmenis,

Accordingly, we conclude thatwhen R.G. 3105.18(F) became effective n 1 ot the
General Assembly did not intend fo change the well-setfled requirement that before
madification of a spousal support arder can be permitted, the change in circumstances

must be substantiai'anci must not have been contemplated at the time of the prior order.

8141, at 22,

1991 amendments to R.C. 3106.18 appear to address these soncerns by adding factors
for contributions of a spouse to ihe education and fraining of the other spouse,; by
eliminating certain factors refating to  “property division,” like “gxpectancies and
intieritances” and “property brought to the marrlage;” and by adding R.C. 3105.18(F),
which included matters more pertinent tomaintenance, likewa ges, salary, living expenses,

and medicalexpenses, under the calegory of a change of circumstances, 143 Ohio Laws,

McHanry, 2004-Ohio-4047, at 7] 14, citing Tremaine v, Tremaine (1896, 111 Ohio App.3d
703, 706, 676 N.E.2d 1249. As we noted in Hackman, to reach any other result would

dpen the courts fo a deluge of requests for modification, no matter how irivial. 2005-Chio-

Kingsulusrdiscauntad this concearn based on existing guidalines governing frivolous
pl_ea:iingﬁ and its belief that the use of the word “any” could not reasonably be
soniemplated to mean a nominal change. 2004-Ohio-3844, at 4] 23, n. 4. However, this
position contradicts Kingsolver's unqualified interpretation of the word "any” as meaning

* ‘ynmeasured or unfimited in amount, quaniity, number, time or extent.' ” 1d. at ] 21.
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Furthermore, guidelines on frivolous pleadings indicate that a pleading will be
considered frivolous if & is "not warranted under existing law.” R.C. 2323.51(A)2){(#). i
the word ‘any” means “unlimited in amount,” one would be hard-pressed fo argue that a
pteading raisihg even a nominal change in circumstances is not warranted under existing
law. Notably, this does not even teke into consideration the difficulty in deciding what
changes are more than nominal or are of sufficient magnitude to avoid sanclions for
frim!cus.mnduct, and the amount of litigation that could be spawned from padties
vontesting these matters.

" Inthe present case, the trial court’s failure to apply the correct legal standard was

an abuse of discretion, since decisions are unreasonable if they are not supported by a

sound reasoning process. AAAA Enterprises, Inc. {1980}, 50 Ohio St.3d 157, .16’1.

'Regardiess of tha terms of the divorce decree (whigh in this case was based on an

agreement raad intﬁ the record in open court), the parties could not agree to confer
jurisdiction on the coust. Subjeci-métterjurisﬂictibn “is always fixed and determined by taw
and cannot be conterred on the court by any consent or acguiescence of the parties.”
Polak v. Polak (Dec. 12, 1986), Montgornery App. No. 9883, 1986 WL 14245, *3. The
parties could agree to reserve jurisdiction in the decree, but R.C. 3105.18(E) .sets forth an
additional prerequisite for jursdiction that must be met,

© Accordingly, the order of modification in this case must be reversed, and this cause
must be remanded so that the trial court can consider whether a substantial change of
&ircumstanm has ococurred that was not comtemplated by tha parties at the time of the
original decree. if ihis threshold inguiry is satisfied, the court rﬁay then determing whather

the existing order should be modified and whal amount of support is reasonable and
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appropriate.®
Based on the preceding discussion, the Second and Third Assignments of Errgr are

sustamed.

Hi

Francss's First Assignment of Error is as follows:

“THE TRIAL COURT ABUSED ITS DISCRETION BY NOT INCLUDING OR NOT
IMPUTINGRENTS FROM THE BENCHWOOD RENTAL IN UETERM!N%&G APPELLEE'S
INCOME FOR THE PURPOSE OF MODIFYING SPOUSAL SUPPORT.”

Under this assignment of error, Frances contends that the trial court abused its

diseretion by failing to include certain income for purposes of modifying spousal support.

A property that Stanley owned on Benchwood Drive generated 314,700 in yearly rental

income, without deducting items like property taxes and insurance, butwas sold during the

*in this regard, we note that the trial court concluded that the spousal support
provisions in the decree are ambiguous. * ‘Agreements incorporated into divorce
. decrees are contracts and are subject to the rules of construction governing other
contracts,’ " Jackson v. Hendrickson, Montgomery App. No. 20866, 2005-Ohio-5231, at
1 7. “Whenever a clause in a separation agreement is desmed to be ambiguous, itis
the responsibility of the trial coutdt to interpret it. The trial court has broad discretion in
clarifying ambiguous language by considering not only the intent of the parties but the
aquilies invaived." in re Marriage of Seders (1987}, 42 Ohio App.3d 155, 156, 536
'NL.E.2¢ 1190 {emphasis added). In addition, "parol evidence is admissible to explain the
parties' understanding at the fime the agreement was made when contraciual
provisions are ambiguous and subject to different interpretations.” Scariz'v. Scartz
{Apr. 25, 1989), Franklin App. Nos. 88AP-724, 88AP-728, 1989 WL 43255, *2. Neither
ihe magistrate nor the trial court received any evidence as to the understanding of the
parties at the ime of their agreement, which could be heipful. We alsonote that an
equitable concept in assessing spousal support, is the benefit an individual receives
from sharing expenses with another. See Gaflo v. Gallo, Lake App. No, 2004-L-193,
2006-0hio-873, at Y 34, and McNutt v. Mcohuitl, Montgomery App. Neo. 20752, 2003-
Ohio-3752, at 1 15 (noting that * the ability to share expenses Is relevant in deciding
whether an obligor's claim of poverly is well-taken.”)
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pendency of the trial court proceedings. As we mentioned above, the magistrate imputed
income to Stanley in the amount of $14,700 per year based on Stanley's decision o

vciuhtarity decrease his gross income by selling & rental property. in ruling on Staniey’s

| objections, the court excluded the rental income because it found insufficient evidence that

-Stanley sold the property in Va.n affort to deprive Frances of support.

Frances contends that the trial court improperly allowed Stanlsy to benefit from
voluntary acts that reduced his income for spauéal support purbases and also eliminated
marital debt. The voluntary acts were Stanley's sale of the Benchwood property and his
subsequent use of sale funds to pay off mortgages on personal and marital property,
Slaniéy contends, however, that the Benchwood property was purchased with inherited
furds and that he did not have fo use his inheritance to produce income.

in view of our disposition of the First and Second Assignments of Ermh this
assignment of e?mf is moot. If the trial court reaches this issue on remand, we note forthe
court's guidance that'“changes in income within the context of & spousal support
modification must be involunfary and not brauéht on by the payor.” Addingfon v
Addinglon, Scioto App. No, 05CA3034, 2008-Ohic-4871, at 1 9. Bee also, Mefthom v.
Meihom (Jan, 30, 1989}, Montgomery App. No. 11139, 1989 WL 8452, *1.

We also nole that the magisirale’s decision, including the choice of imputing
income, was pramised on credibility, We have previonsly stressed that a magistrate is “a
subordinate officer of the trial court, not an independent officer performing a separate

function.” Wingard v. Wingard, Greene App. No. 2008.CA-09, 2005-0hio-7066, at T 17.

| As a result, the trial court does not assume the position of an appeliate court in raviewing

the magistrate’s work. 1d, Therefore, a de novo standard of review, not an abuse of
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discretion standard applies, and the trial court should not adopt the magistrate’s factual
findings uniess it agrees with them. Crosby v. McWiltiams, Mén!gomery App. No. 19855,
2003-Ohio-6083, at 1133-34.

Nevertheless, where a magistrate comments on credibiity and the trial court dueé
not take additional evidence as is authorized under Civ. R. 53(D)4)(b}, “the judgment of
the magistrate on issues of m‘eciiﬁii'rty is, absent pther evidenee, the tast word on the iszue
for sl practical purposes.” Quick v. Kwigtkowski, Montgomery App. Ne. 18820, 20 t}i-{}hia-
1498, 2001 WL 874406, *4. See also, MacConnelf v. Neflis, Montgomery App. No. 19824,
2004-0Ohio-170, at § 18, n.1 {indicating thai a trial court does nbt improperly defer o the
magistrate whera it gives “scme'ﬂefer&me to‘the magistrate’s credibility deferminations,”
but also independerntly considers the evidence before it). |

. In view of the disposition of the Second and Third Assigrnments of Error, the First

Assignment of Error is moot.

I,
Stantey's Cross-Assignment of Error is as follows:
“THE TRIAL COURT ABUSED ITS DISCRETION BY MAKING THE REDUCTION
IN SPOUSAL SUPPORT EFFECTIVE MARCH 6, 2006."
Under this aasign}nent of error, Stanley contends t'hat the trial court emed in its

choice of the effective date of the reduction in spousal support. The trial court reduced

support as of the date of the hearing before the magistrate, rather than the date on which

Stanley served Frances with the motion 1o reduce support.
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Accordingly, the Cross-Agsignment of Error is moot.

)\

is Remanded for further proceedi hgs ccﬁsistent with this apinion.

of the Chief Justice of the Supreme Court of Ohio.}
DONOWAN and WALTERS, JJ., concur.

Copies mailed to:

Charles D. Lows

Mark E. Stone
Hon, Denise L. Cross

Because this matter is being remanded, the cross-assignment of error is moot. We
‘do note that such decisions are subject 1o an abuse of discretion standard. See, e.g.,

Ridenour v, Ridenaur, Delaware App. No. D4CAF 12082, 2005-Ohlo-3822, at 1 18.

Frances's Second and Third Assignments of Eror having been sustained, and the
First Assignment of Error and Stanley's Cross-Assignment of Error having been overruled

as moot, the order of the trial sourt modifying spousal support is Reversed, and this cauge

{Han. Sumner E. Walters, retired from the Third Appeliste District, sitting by assignment
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Not Reported in N.E.2d, 2004 WL 1620723 (Ohio App. 9 Dist.), 2004 -Ohio- 3844
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c
Kingsolver v. Kingsolver
Ohio App. 9 Dist.,2004,

CHECK OHIQ SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,Ninth District, Summit

' County. :

John T. KINGSOLVER, Appellee
v.
Carole A. KINGSOLVER, Appellant.
No. 21773.

Decided July 21, 2004.

Background: Ex-husband and ex-wife filed motions
for modification of spousal support. The Court of
Common Pleas, Summit County, No. 21773, denied
motions, and ex-wife appealed.

‘Holdings: The Court of Appeals, Whitmore, P.J.,
held that:

(1) term “any,” as used in statute addressing
modification of spousal support and providing that
change in circumstances includes any increase or
involuntary decrease in party's wages, salary,
bonuses, living expenses, or medical expenses, does
not mean “substantial” or “drastic,” and

'(_Z_) change in circumstances existed, and thus, trial
court had jurisdiction to modify spousal support.

Revérsed and remanded,
West Headnotes
[1] Divorce 134 €77245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of
Propetty
134k230 Permanent Alimony
134k245 Modification of Judgment or
Decree
134k245(2) k.- Grounds and Rights of
Parties. Most Cited Cases
Term “any,” as used in statute addressing
modification of spousal support and providing that

change in circumstances includes anmy increase or
involuntary decrease in party's wages, salary,
bonuses, living expenses, or medical expenses, does
not mean “substantial” or “drastic;” statute merely
requires court to determine whether change has
occurred in party's economic status. R.C. §

3105.18(E.F).
[21 Divorce 134 €2245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of
Property ' :
134%230 Permanent Alimony
134k245 Modification of Judgment or
Decres :
134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
Change in circumstances existed, and thus, trial court
had jurisdiction to modify spousal support, where
evidence indicated that ex-husband's salary increased
from $84,696 to $134,889, that ex-wife's salary
increased from $16,000 to $25,746, and that child
was no longer living with mother, but was living with
sister in condominium supplied by ex-husband. R.C.

§.3105.18(E, F)

Appeal from Judgment Entered in the Cowt of
Common Pleas, County of Summit, Ohio, Case No.
21773,

Kenneth L. Gibson and Sharyl W. Ginther, Attorneys
at Law, Cuyahoga Falls, OH, for Appellant.
Robert H. Brown, Attorney at Law, Akron, OH, for

Appellee.

DECISION AND JOURNAL ENTRY

*1 This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

WHITMORE, Presiding Judge.

{9 1} Defendant-Appellant Carole A. Kingsolver has
appealed from a decision of the Summit County
Court of Common Pleas, Domestic Relations
Division that denied her motion for modification of
spousal support. This Court reverses and remands.

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works,
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{1 2} Defendant-Appellant -Carole A. Kingsolver
and Plaintiff-Appellee John T. Kingsolver were
married in Detroit, Michigan, on December 30, 1972,
Two children were born as issue of the marriage, to
wit: Jennifer and Laura. Appellee filed for divorce on
December 11, 1996. Appellant filed an answer and
counterclaim for a legal separation on February 26,
1997; she later withdrew her answer and
counterclaim. Before a trial was held on the matter,
however, Appellant filed a motion for conciliation
pursuant to R.C. 3105.091, wherein she requested the
trial court order the parties to undergo conciliation
for a period of ninety days and order the parties to
undergo counseling. The order was granted on
November 12, 1997,

{§ 3} The divorce was granted on June 9, 19938, A
separation agreement, which the parties had
previously emtered into, was incorporated into the

judgment entry of divorce. Appellant was designated

as the primary residential parent and legal custodian
of the minor child, Laura. Appellee was ordered to
pay Appellant child support in the amount of $800

per month, plus a monthly processing fee. The terms

of the divorce decree further provided that Appellee
would pay Appellant spousal support in the amount
of $1,500 per month, plus a 2% processing fee.

{'|I 4} On June 24, 2002 Appellee filed a motion for:
1) change of custody ™ 2) modification of spousal
support; 3) child support 4) referral to family court
services; 5) appointment of guardian ad litern; and 6)
attorney's fees. Specifically, Appellee requested an
order changing custody of Laura from Appellant to
him based on changed circumstances and to tsrminate
his spousal and child support obligations. On August
5, 2002, Appellant filed a motion to increase spousal
support. A hearing on the parties' motions was held
on August 13, 2002. In an order dated Aungust 23,
- 2002, the magistrate found that Laura was no longer
residing with Appellant, but living with her adult
sister in a condominium owned by Appellee. The
magistrate set another hearing to address the financial
issues (i.e., child support and spousal support) raised
by both parties.

FNIL. Appellée later withdrew the motion for
reallocation of parental rights.

{1 5} Another hearing was held on October 25,
2002. In an order dated November 26, 2002, the
magistrate found that in addition to Laura living in a
condominjium owned by Appellee, Appellant paid

“little or nothing” for Laura's expenses. The
magistrate further found that at the time of the
divorce, Appellee camned $84,696 and, “[flor some
reason not explained to the magistrate [,]” Appellant,
a homemaker at the time of the divorce, was
attributed earnings of $16,000. After the divorce, the
income of both parties changed. The magistrate
found that Appellee had retired, but that his anmial
income rose to $91,455, in addition to $43,434
pension he received annually. Appellant remained
unemployed and the magistrate concluded that “[i]t is
unlikely that she will enter the workforce.”She did,
however, receive $22,746 a year from Appelles's
pension, in addition to interest incore in the amount
of $3,000 a year. The magistrate concluded that
“It]he parties' relative positions have not substantially
changed since the divorce was granted” and that “[a]
change in the amount of spousal support to be paid
[was] not warranted.”The magistrate dismissed
Appellee's motion for change of custody; terminated
Appellee's child support obligation awarded
Appellee judgment against Appellant in the amount
of $3,500 for Laura's education expenses; and denied
both parties' motions for modification of spousal
support.

*2 {] 6} Appellant filed objections to the
magistrate's decision. Appellant argued that the trial
court erred in denying her motion for modification of
spousal support. She maintained that the magistrate
“failed to acknowledge and/or consider that, in
addition to his substantial increase in salary,
[Appellee] now annually receives 90% more than
{Appellant] in pension benefits. From this change
alone, the Magistrate erred by concluding that the
parties' relative positions ‘have not substantially
changed since the divorce was granfed.” ¥ Appellant
further argued that “the Magistrate erred when she
failed to consider the termination of child support and
the impact that loss of $800 per month in income
caused [Appellant's] ‘relative position.” Indeed, with
[Appellee’s] position $800 per month improved and
[Appellant's] position $800 per month worsened, the
differential on the ‘ledger” is $1,600 per month .” In
essence, Appellant contended that “[iJt was an abuse
of the Magistrate's decision [sic] and an error as a
matter of law for her to fail to find that the parties'
relative positions had substantially changed.”
Appellee filed a response to Appellant's objections.

{1 7} On September 15, 2003, the trial court
overruled Appellant's objections. The trial court
dismissed Appellee's motion for change of custody;
terminated Appellee’s child support obligation;
awarded Appellee judgment against Appellant in the
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amount of $3,500 for Laura's education expenses;
and denied both parties' motions for modification of
spousal support. '

f9 8} Appellant has timely appealed, asserting one
assignment of error.

I

Assignment of Error

[1}*THE TRIAL COURT ERRED IN HOQLDING
THAT [APPELLANT] HAD NOT SHOWN A
CHANGE IN CIRCUMSTANCES SUFFICIENT
TO PERMIT MODIFICATION OF THE SPOUSAL
SUPPORT SET FORTH IN A DECREE WHICH
EXPRESSLY RESERVES TO THE COURT THE
AUTHORITY TO MODIFY SPOUSAL SUPPORT
UPON A CHANGE OF CIRCUMSTANCES.”

{1 9} In Appellant's sole assignment of error, she has
argued that the trial court erred when it denied her
motion for modification of spousal support.
Specifically, Appellant has argued that the trial court
employed the wrong standard of review when it
determined whether there was a change of
circurmnstances warranting a modification in spousal
support.

{9 10} As an initial matter, this Court notes that a
trial court has broad discretion in determining a
spousal support award, including whether or not to
modify an existing award. Mottice v. Mottice (1997),
118 Ohio App.3d 731, 735, 693 N.E.2d 1179.Sckuliz

v. Schultz (1996). 110 Ohio App.3d 715, 724, 675

N.E.2d 55. Absent an abuse of discretion, a spousal .

support award will not be disturbed on appeal.
Sechultz, 110 Ohio App.3d at 724, 675 N.E.2d 55. An
abuse of discretion cormotes more than a mere error
in judgment; it signifies an attitude on part of the trial
court that is unreasonable, arbitrary, or
unconscionable. Blakemore v. Blakemore (1983), 5
Okio St.3d 217, 219. 450 N.E2d 1140. When
applying the abuse of discretion standard, an
appellate court may not substitute its judgment for
that of the trial court. Berk v. Maitthews (1990), 53
Ohio St.3d 161, 169, 559 N.E.2d 1301.

*3 {7 11}R.C. 3105.18 governs the trial court's
authority to modify an existing spousal support or
alimony order. In order for a trial court to modify the

amount or terms of spousal support, it must conduct a -

two-step analysis.Leighner v. Leighner (1986). 33
Chio App.3d 214, 215, 515 N.E.2d 625. In the first

step, the trial court must determine whether: 1) the
divorce decree contained a provision specifically
authorizing the cowrt to modify the spousal support;
and 2) the circumstances of either party have
changed. R.C. 3105.18(E); Leighner, 33 Ohio App.3d
at 215, 515 N.E.2d 625. A change of circumstances
“includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses.”R.C.
3105.18(F). The first step is jurisdictional in nature;
if the moving party is unable to satisfy the first step,
then the trial court does not have jurisdiction to

-modity the existing spousal order. R.C. 3105.18(E);

Leighner, 33 Ohio App.3d at 215,515 N.E.2d 623.

{1 [2} Once the trial court finds that the moving
party has satisfied the requirements of the first step,
that is it determines that there was a change of
circumstances and that the trial cowt retained
Jjurisdiction to modify spousal support, the trial cowrt
must next determine “whether or not the existing
order should be modified. ”(Emphasis sic.) Leighner,
33 Ohio App.3d at 215, 515 N.E.2d 623. The cowt in
Leighner explained that “[t}his latter inquiry involves
re-cxamination of the existing order in the light of the
changed circumstances, and requires a two-step
determination: First, is * * * alimony still necessary?
And, if so, what amount is reasonable?fd at 215
515 N.E.2d 625; see, also, Johnson v. Johnson (Dec.
23, 1993), 10th Dist. No. 93AP-§06, 1993 Ohio App.
LEXIS 6171, at *9 (noting that R,C. 3105.18(C)1)
modified Leighner to the extent that the frial cowt
need not find that spousal support is still “necessary,”
but must determine if it is “appropriate™). The trial
court should-look to the relevant factors listed in R.C.
3105.18(C) in addressing the last prong of the
Leighner two-step analysis. /d at 215, 515 N.E.2d

025, citing Bingham v, Bingham (1983), 9 Ohio
App.3d 191, 459 N.E.2d 231.

{§ 13} In the instant matter, the trial court denied
Appellant's motion for modification of spousal
support, stating;

“Aficr a review of the transcript, the Court concludes
that there has been no change of circumstances that
the. parties should not have conternplated at the time
of the divorce. The parties were aware when Laura
would emancipate and when [Appellee] would reach
retirement age. The possibility that [Appellee] may
obtain another position after retirement should have
also been contemplated because of his young
retirement age,”

{7 14} Based on the above cited Ianguagé employed
by the trial court, it is clear that the trial court only
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conducted the first step of the two-step analysis
outlined in Leighner.In Leighner the cowrt explained
that a “change of circumstances must be substantial
and must be such as was not contemplated at the time
of the prior order.”Here, the trial court stated that a
change of circumstances had not occurred because
the events that took place after the parties divorced
.should have been contemplated at the time of the
divorce. Although the trial court did not specifically
state that it did not have jurisdiction fo modify the
existing spousal support order, by concluding that
any changes that occurred should have been
contemplated by the parties or foreseeable at the time
of the divorce the trial court necessarily held that it
did not have jurisdiction to alter or modify the
~ support order.

*4 {4 15} Appellant has contended that the
definition of a “change of circumstances” applied in
Leighner, and in later Ninth District Appellate cases
like Moore v. Mpore (1997), 120 Ohio App.3d 488,
698 N.E2d 459, is no longer viable in light of the
statutory amendments to R.C. 3105.18(E).™2
Specifically, Appellant has argued that “[n]either the
1986 nor the 1991 statutory amendments [to R.C.
3105.18] incorporated any language which suggested
that a court's jurisdiction to modify support depended
upon a ‘drastic’ or even a ‘substantial’ change of
circumstances.”This Court, afier reviewing the
legislative history and judicial treatment of R.C.
3105.18, agrees with Appellant's assertion that a
moving party attempting to demonstrate a “change of
© circumstances” is not required to show that the
change was “substantial” or “drastic.”

FN2. This Court, and other appellate coutts,
have consistently relied on the holding in
Leighner, even after the 1991 amendment to
R.C. 3105.18. We have held that in order to
modify an existing spousal support order the
party requesting the modification must show
a change of circumstances that is
“substantial” (see Laubert v. Clark, 9th Dist.
No. 03CAQ077-M, 2004-Chio-2113. at §
8:Simecox™v. Simecox, 9th Dist. No. 21342,
2003-Ohio-3792, at § 5:Koch v. Koch, 9th
Dist. No. 02CA001-M, 2002-Ohio-4400, at

q__6; and Bowen v. Bowen (April 5, 2000),

- 9th Dist. No. 2944-M, at 3) or “drastic” (see
Mottice v. Mottice (1997). 118 Ohio App.3d
731, 693 N.E2d 1179:Zahn v. Zahn, Sth
Dist. No. 21541, 2003-Ohio-6124. at § 18
and Abate v. Abate (Mar. 29, 2000), Sth
Dist. No. 19560, at 17).

{§ L16JR.C. 3105.18 was enacted in 1358. As
originally enacted, R.C. 3105.18 did not specifically
provide for modification of existing alimony or
spousal support orders. Because such authority was
not specifically conveyed to the trial courts, the Ohio
Supreme Caurt heldthat the authority to modify an
existing support order was implied in the divorce
decree. Wolfe v. Wolfe (1976) 46 Ohio St.2d 399,350
N.E.2d 413, paragraph two of the syllabus; see, also,
McClain v. McClain (1984), 15 Chio St.3d 289, 290
473 N.E.2d 811 (limiting the scope of Wolfe ). It was
not until May 2, 1986, that the legislature specifically
addressed the trial court's authority to modify existing
alimony or spousal support orders. In 1986, the
following provision was added to R.C. 3105.18:

“(D) If a continuing order for periodic payments of
money as alimony is entered in a divorce or
dissolution of marriage action that is determined on
or after the effective date of this amendment, the
court that enters the decree of divorce or dissolution
of marriage does not have jurisdiction to modify the
amount or terms of the alimony unless the court
determines that the circumstances of either party
have changed and unless one of the following
applies:

“(1) In the case of a divorce, the decreé or a
separation agreement of the parties to the divorce that
is incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony;

“(2) In the case of a dissolution of marriage, the
separation agreement that is approved by the court
and incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony.”(Emphasis added.) R.C.
3105.18(D) as amended by Am. H.B. 858.

{9 17} The amended version of R.C. 3105.18§ fails to
provide 2 definition of “change of circumstances.” As
the Ohio legislature failed to statutorily define
“change of circumstances,” Ohio  courts
supplemented the statute with a judicial definition of
the phrase. As previously discussed, the Tenth
District Appellate court in Leighner defined a
“change of circumstances” -as  something
“substantial” and “not contemplated [by the parties]
at the time of the prior order.”Leighner, 33 Ohio
App.3d at 215, 515 N.E2d 625. After the court's
decision in Leighner, however, the legislature once
again amended R.C. 3105.18. In January 1991, not
only did the legislature add langnage which allowed
trial courts to modify both alimony and spousal -
support orders, but it also defined “change of
circumstances.” The following is the January 1, 1991
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version of R.C. 3105.18, as amended by
Am,.Sub.H.B. No. 514 {note that R.C. 3105.18 has
been restructured and subdivision (D) is now
subdivision (E)):*5 “(E) If a continuing order for
periodic payments of money as alimony is entered in
a divorce or dissolution of marriage action that is
determined on or after May 2, 1986 and before the
effective date of this amendment or if a continuing
order for periodic payments of money as spousal
support is entered in a divorce or dissolution of
marriage action that is determined on or after the
effective date of this amendment, the court that enters
the decree of divorce or dissolution of marriage does
not have jurisdiction to modify the amount or terms
of the alimony or spousal support unless the court
determines that the circumstances of either party have
changed and unless one of the following applies: '
“(1) In the case of a divorce, the decréee or a
separation agreement of the parties to the divorce that
is incorporated into the decree contains a provision
specifically authorizing the. court to modify the
amount or terms of alimony or spousal support;

“(2) In the case of a dissolution of marriage, the
separation agreement that is approved by the court
and incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony or spousal support.

“(F) For pwrposes of divisions (D) and (E) of this
section, a change in the circumstances of a parly
includes, but is not limited to, any increase or
involuntary decrease in the parly's wages, salary,
bonuses, living expenses, or medical expenses.” R.C.
3105.18, as amended by Am.Sub.H.B. 514,

{] 18} As cited above, the Ohio legislature has
defined “change of circumstances” to mean “any
increase or involuntary decrease in the party's wages,
salary,  bonuses, living expenses, or medical
expenses.”R.C. 3105.18(F). The statutory definition
of “change of circumstances” is not as narrowly
defined as Leighner's definition of “change of
circumstances.” The Leighner definition is more
restrictive because it not only requires a showing that
there is “any” change, but that such a change is
“substantial” and unforeseen. Thus, the party
requesting the modification in child support has a
greater or heavier burden of proving a change of
circumstances under the Leighner definition.

{f 19} Despite the statutory definition of “change of
circumstances” inserted into R.C. 3105.18 in January
1991, Ohio courts have continued to use the Leighner
definition of “change of circumstances.” It is this
Court's obligation, however, to correctly apply a
statute as it was intended by the legislature. In

carmying out this task, we are keenly aware of the
laws of statutory interpretation. The Ohio Supreme
Court has held that “[i]ln construing a statute, the
court's paramount concem is  legislative
intent.”(Alteration sic.} State ex rel Savarese v.
Buckeve Local School Dist. Bd of Edn.(1996), 74
Ohio St.3d 543, 545, 660 N.E.2d 463, citing State ex
rel._Solomon v. Police & Firemen's Disability &
Pension Fund Bd. of Trustees (1995), 72 Ohio St.3d
62, 65, 647 N.E.2d 486. The Ohio Supreme Court has
further explained:

*§ “In determining legislative intent, the cowrt first
looks to the language in the statute and the purpose to
be accomplished. If the meaning of the statute is
unambiguous and definite, it must be applied as
written and no  further interpretation s
necessary.”{Citations omitted.) Savarese, 74 Ohio
§t.3d at 545, 660 N.E.2d 463.

{f 20} Relying on prior Ohio Supreme Court case
law, this Court has also held that “[a] court may
interpret a statute only where the statute is
amhignous.” Downelly v. Kashnier, 9th Dist. No.
02CA0051-M, 2003-Ohio-639, at | 27. “To interpret
language that is already plain is to legislate, which is
not a function of the court.”Tolliver v. City of
Middletown (June 30, 2000), 12th Dist. No. CA99-
08-147, 2000 Ohio -App. LEXIS 2970, at *12, appeal
not allowed (2000), 90 Ohio St.3d 1450, citing Sears
v.. Weimer (1944), 143 Ohio St. 312, 55 N.E.2d 413.
A statute may be considéred ambiguous if its
language is susceptible to more than one reasonable
interpretation. State ex rel Toledo Edison Co. v.
Clyde (1996), 76 Ohio St.3d 508, 513, 668 N.E.2d
498.

{f 21} The term “any” is defined as “unmeasured or
unlimited in amount, quantity, number, time or
extent: up to whatever measure may be needed or
desired.”Webster's 3rd New International Dictionary

(1993) 97. The term “any” contained in R _.C.

3105.18(F) is unambiguous; the use of that term does

‘not yield more than one reasonable interpretation.
_Thus, this court need not attempt to interpret the

statute, but must apply the statute as written.-Based
on Webster's definition, this Court finds that the Ohio
legislature did not intend to have the term “any,” as
the word is used in R.C. 3105.18(F), interpreted to
mean “substantial” or “drastic.” 221t is obvious that
the term “any” is not as narrow in scope as the terms
“gubstantial” or “drastic.” This Comt believes that if
the Ohio legislature envisioned a more restrictive
standard for the phrase a “change of circumstances,”
it would have included such terms as *“substantial,”
“drastic,” “material,” or “significant” in the 1991
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amendments. Instead, however, the legislature chose
to use the term “any,” which refers to changes that
have an effect on the economic status of either party.

FN3. In addition to the requirement that any
change of circumstances be “substantial” or
“drastic,” the Leighner court also explained
that the changes should not have been
contemplated by the parties at the time of
the divorce. However, the stattory
amendments to R.C. 3105.18 do not require
that economic changes be reasonably

“unforeseeable. We find that such a limitation .

on the phrase “change of circumstances”
was also, therefore, not contemplated by the
Ohio Legislature.

{f 22} Our view of the legislature’s intent
undoubtedly broadens the trial court's authority to
" modify a'support order. Giving the trial court greater
authority to review a party's request for modification
of spousal support (or accept jurisdiction) pursvant to
this Court’s interpretation of the term “any™ 'is
consistent with prior case law that has held that a trial
court has broad discretion in determining whether
- spousal support should be awarded, and the amount
to be awarded. See Morsicé, 118 Ohio App.3d at 735,
693 N.E.2d 1179;Schultz, 110 Ohio App.3d at 724,
675 NE.2d 55. This Court, therefore, finds merit in
Appellant's argument that “[bly requiring-as a
jurisdictional prerequisite-that the change of
circumstances be °substantial’ or ‘drastic’ this court's
prior rulings unduly impairs] the discretion which
the legislature intended to confer upon the trial
courts.” -

*7 {1 23} In sum, we find that the holding in
Leighner remains good law with respect to the two-
part analysis that should be applied when a trial court
is asked to modify an existing spousal support order.
However, the Leighner definition of “change of
circumstances™ is no longer the appropriate standard
in determining whether -a ftrial court has the
jurisdiction to modify a support order. The term
“any,” as it is used in R.C. 3105.18(F), does not mean
“substantial” or “drastic.” In reviewing a party's
request to modify a spousal support, the frial court
need only determine whether a change has occurred
in the party's economic status (ie., an increase or
decrease in wages, salary, living expenses, or medical
expenses) affer the spousal support order was entered
into. The change could have less than a significant
effect on the party's economic status; it is within the
discretion of the trial court to decide whether a

change has, in fact, ocourred. ™

FN4. We note that existing guidelines
regarding the filing of frivolous pleadings
are necessarily incorporated into the change
of circumstances analysis. Moreover, it
cannot reasonably be said that the Ohio
Legislature's use of the word “any” change
was contemplated to mean any nominal
change or to condone the filing of frivolous
pleadings merely for the purpose of
harassment,

[2]41 24} Because this Court finds that the standard
for determining whether the trial court has the
authority to modify an existing support order
pursuant to R.C. 3105.18(E) is a showing that there
has been “any increase or involuntary decrease in the
party's wages, salary, bonuses, living expenses, or
medical expenses,” we find that the trial court erred
in holding that “there has been no change in
circumstances that the parties should not have
contemplated at the time of the divorce.”The
evidence presented at the hearing held on October 25,
2002, showed that Appellee's salary increased from
$34,696 a year to $134,889 a year. Appellant's salary
increased from $16,000 a vear, which was imputed to
her via a worksheet at the time of the divorce, to
$25,746 a year. The parties' also testified that Laura
was no longer living with Appellant, but with her
sister in a condominium supplied by Appellee. These
changés may oot be comsidered “substantial” or
“drastic” or unforeseen as was required by Leighner,
bui they most certainly qualify as “any™ increase or
involuntary decrease in the parties’ econpmic status.
As such, we find that the frial court had jurisdiction
to modify the spousal support order because a change
of circumstances had occurred- pursuant to R.C.
3105.18(E) and (F). This is not to say, however, that

the. trial court should have modified the spousal

support order. The trial court never addressed the
second step of the Leighner two-part analysis once it

“concluded that there was no change of circumstances.

This matter should be addressed by the trial court on
rertand, and in considering whether a modification of
spousal support is warranted the frial court must
remember to consider the  factors listed in R.C.

3105.18(C).

{§ 25} Appellant's assignment of error is well taken.

i
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{f 26} Appellant's sole assignment of error is
sustained. The judgment of the trial court is reversed
and the cause remanded for proceedings consistent
with this opinion.

*gTdgment reversed, and cause remanded.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County
of Summit, State of Ohio, to carry this judgment info
execution. A certified copy of this journal entry shall
constitute the mandate, pursuant to App.R. 27. '

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it
shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall
begin to run. -App.R. 22(E). The Clerk of the Court of
Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the
mailing in the docket, pursuant to App.R, 30.

Costs taxed to Appellee.

Exceptions.

BAIRD and BATCHELDER, JJ., coneur,

Ohio App. 9 Dist.,2004. :

Kingsolver v. Kingselver

Not Reported in N.E2d, 2004 WL 1620723 (Ohio
App. 9 Dist.), 2004 -Ohio- 3844

END OF DOCUMENT
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Court of Appeals of Ohio,Eleventh District, Lake
County,
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Civil Appeal from the Court of Common Pleas,
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000967.

Linda_D. Cooper, Painesvill, OH, for plaintiff-

appellee.
Wilbur N. Ischie, Painesville, OH, and Richard L.

Dana; Perry, OH, for defendant-appellant.

OPINION
CYNTHIA WESTCOTT RICE, I.
*1 {1 1} Appellant, Jeffrey Buchal, appeals from the
judgment entry of the Lake County Court of
Common Pleas, Domestic Relations Division
denying his motion to modify spousal support and
establish a termination date of his obligation. Upon
review, we find the trial court did not abuse its
discretion and therefore we affirm.

{7 2} The parties to the instant appeal were divorced
via final decree on September 15, 2000. As part of
the final decree, appellant was ordered to pay
appellee $1,000 per month in spousal support. The

_ judgment entry did not establish a termination date of
the support, but did reserve jurisdiction to modify the
order.

{1 3} (jn May 4, 2004, appellant filed a motion to
modify spousal support based upon a change in his
financial circumstances; appellant also moved the

court to establish a termination date. On September -

29, 2004, a hearing was held before the magistrate
during which a host of exhibits detailing, inter al., the
parties' refative financial positions. On November 2,

2004, the magistrate filed his decision and
determined appeilant's support obligation should be
reduced to $800 per month. However, the magistrate

- declined to provide a date on which appellant's

support obligation would be terminated.

{] 4} Both parties filed objections to the magistrate's
decision. On May 23, 2005, after considering all the
evidence, the trial court rejected the magistrate's
decision reducing the amount of spousal support but
adopted the magistrate's decision refusing to establish
a termination date. From this judgment enfry,
appellant now appeals and assigns two errors for our
review:

{1 5} ‘.‘[1.] The trial court erred in determining that

* Mr. Buchal was not entitled to a modification of his

spousal support obligation.

{9 6} “[2.] The trial court erred in failing to set forth
3 date for termination of Mr. Buchal's spousal
support obligation.”

{1 73 A trial court’s decision to adopt, reject, or
modify a magistrate's decision will not be reversed
absent an abuse of discretion. Bandish v. Bandish,
11th Dist. No.2002-G-2489, 2004-Ohio-3544, at 9§
13, An abuse of discretion is more than an error of
law or judgment; it implies the cowurt, in rendering its
decision, harbored an unreasonable, arbitrary or
unconscionable attitude. Blakemore v. Blakemore
(1983), 5 Ohio St.3d 217, 219.

{71 8} According to R.C. 3105.18(E), a trial court
may not modify an award of spousal support in a

divorce decree unless the circumstances of either
party have changed and the decree of divorce
specifically contains a jurisdictional reservation
authorizing the modification. See, Wantz v. Wantz
(Mar. 23, 2001), 11th Dist, No. 99-G-2258, 2001
Ohic App. LEXIS 1386, 5 A change in
circumstances is defined as, but is not limited to “any
increase or involuntary decrease in the party's wages,
salary, ‘bonuses, living expenses, or medical

expenses.” R.C. 3105.18(F).

{1 9} Once a court has determined a change of

circumstances exists, the moving party still bears the
burden of demonstrating the current support award is
no longer appropriate and reasonmable. See, R.C.
3105.18(C); Reveal v. Reveal, 154 Ohio App.3d 758,
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2003-Ohio-5335. at 4 14. In deciding whether the
movant has met his or her burden, the court *re-
examines the existing award in light of the changed

circumstances.” Gallo v. Gallo, 11th Dist. No.2004- -

L-193, 2006-Chio-873, at  _17.

*2 {7 10} Under his first assignment of etror,

appellant initially argues the trial court erred by
requiring a “substantial” change in circumstances as a
condition precedent to modifying the spousal support
order.

{0 11} In its judgment entry, the trial court utilized
the following statement of law to guide its analysis:

{1 12} “ ¢ trial court may modify an award of
spousal support if there has been a substantial change

in the circumstances of one or both of the parties. The

change in circumstances must not have been
confemplated at the time of the existing award.”
DeChyistefero v. DeChristefero, 11th Dist. No.2002-
T-0021, 2003-Ohio-2234, at 1 13.

{1 13} As a result, the trial court rejected the
magistrate's decision that there had  been “a
significant change in circumstances to warrant
reduction of the spousal support herein pursuant to

O.R.C, 3105.18(F)."

{f 14} We first note that a finding of a “significant”
or “substantial” change of circumstance is neither
necessary nor sufficient to support a modification of
a spousal award pursvant to R.C.3105.18(E)™ In
this respect, appellant's argument has merit.
However, an etror of this dimension is only
reversible if the record demonstrates the frial court
abused its discretion in arriving at its conclusion.
"That is, if, after observing the proper legal
requirements, the record demonstrates the trial court's
decision was reasonable in light of the evidence, we
have no choice but to affinn its-decision.

FNI, In DeChrisiefero, this court held that

the evidence put forth at the ftrial court

demonstrated a “substantial” change -in
circumstances which, vnder those facts,
justified modification of spousal support,
However, other cases, including additional
authority in- this District, have held the
change need not be substantial, See, Davis v.
Davis (Mar. 31, 2000}, 11th Dist. No. 98-P-
0122, 2000 Ohioc App. LEXIS 1443, 89,
Wantz, supra; Kingselver v. Kingsohver, 9th
Dist. No. 21773, 2004-Ohio-3844; Tsai v.

Tien, 162 Ohio App.3d 89, 2004-Ohio-3520
at 18-19.

{1 15} That said, appellant maintains ke put forth
sufficient evidence of an involuntary decrease in his
salary and therefore experienced a statutory change in

circumstances pursuant to R.C. 3105.18(F). We
disagree.

{f 16} Appellant testified that his income at the time
of the divorce was greater than that at the time of the
hearing because he was able to work regular
overtime. Afier the divorce, however, he transferred
departments at his place of employment. Appellant
was led to believe his new position would afford him
nearly “unlimited overtime.” It did not and at the
time of the hearing, his company ceased offering
overtime to his department.

{1 17} These circumstances notwithstanding,
appellant also testified he had turned down overtime
in a separate department “which [he did not] like
working  for.”  Accordingly, the evidence
demonstrates appellant could have worked overtime
but voluntarily declined the offers. As such, the court
could reasonably infer appellant's income decrease
was a result of his voluntary acts or omissions.
Therefore, the trial court did not abuse its discretion
wheén it found appellant failed to show a change of
circumstances pursuant to R.C. 3105.18(F).

{1 18} Next, appellant argues the trial court erred in
failing to find he suffered a sufficient change in
income to warrant a modification of his spousal
support obligation. As indicated above, were

_appellant's decrease in income involuntary, any

change would suffice to show a change in
circumstances. Because the evidence demonstrated
appellant voluntarily declined overtime which would
have placed him in a better financial position, his
change in income was insufficient to warrant a
modification. Moreover, while appellant did

‘experience a decreass in his income since the

divorce, the evidence demonstrated appellee's
household income was still only one-third that of
appellant’s. The court carefully considered appellant's
change of income in light of all other evidence and
determined the decrease in question was not
sufficient to merit a change of circumstance such that
the original support should be modified. We do not
believe this decision was unreasonable. Appellant's
argument is unavailing. :

*3 {1 19} However, assuming appellant put forth
sufficient evidence to demonstrate a change of

© 2007 Thomson/West. No Claim to Orig. U.3. Govt, Works.



Shp Copy

Page 3

Stip Copy, 2006 WL 2105508 (Chio App. 11 Dist.), 2006 -Ohio- 3879

(Cite as: Slip Copy)

circumstances, we believe he still failed to meet his
burden of showing a modification would be
reasonable and appropriate pursuant to the factors set
forth under R .C. 3105.18(C)(1).7*

FN2. Appellant asserts the appropriate
metric for evaluating a motion to modify
“spousal support is necessity. In this respect,
appellant argues appellee would not need his
spousal support if she was not supporting
their thirty-four year old son who does not
work and lives with appellee without
centributing to  household  expenses.
Appellant's statement of the law is the
relevant question is whether the support
order under consideration is appropriate and
reasonable under the circumstances. See,
R.C. 3105.18(C); see, also, DeChristefero,
supra, at § 15. inaccurate. While need is a
factor to consider, the relevant question is
whether the support order under
consideration is appropriate and reasonable
under the circumstances. See, R.C.

3105.18(C); see, also, DeChnstefero supra,
at 15.

{ 20} To wit, after considering the factors set forth
under R.C. 3105,18(C)(1), the court determined:

{f 21} “The parties' mariage had a duration of
almost 32 years. Herein, it was clearly contemplated
at the time of the divorce that Wife's modest
morigage payment of $213.00 per month would end
in a couple of years. Husband received the income
producing assets in the divorce; Wife received the
marital house and its equity. Further, even with
Husband choosing to decline whatever ‘minimal’
overtime he has been offered in the last few years, his
W-2 income in 2002 and 2003 is more than three
times that of Wife's. Thus, his retirement
contributions to his plan are at a higher rate than
Wife's.

{4 223« %+

{1 23} “Accordingly, the Court does not find that
Husband has sustained his burden of proof for the
modification of the spousa!l support The Court
rejects the Magistrate's Decision filed November 2,
2004 and finds the Husbands objections are not well-
taken and are denied.” '

{f 24} We again underscore that a trial court enjoys
considerable discretion in determining whether an

existing spousal support order should be modified.
Mottice v. Mottice (1997), 118 Ohio App3d 731,
735. Accordingly, where the trial court's judgment is
reasonable and supported by the evidence, an
appellate court is not free to substitute its judgment
for that of the trial court. Berk v. Matthews (1990), 53
Ohio St.3d 161, 169. Here, the frial court's judgment
is supported by the evidence and is neither arbitrary
nor unreasonable. Thus, appellant's first assignment
of error is without merit.

{1 25} Under his' second. a551gnment of error
appellant contends the trial court erred in failing to
set forth a termination date for his spousal support
obligation.

{] 26} In Kunkle v. Kunkle (1990}, 51 Ohio St.3d

64, paragraph one of the syllabus, the Supreme Court
of Ohio held “[e]xcept in cases involving a marriage
of long duration * ¥ ¥ an award of sustenance
alimony should provide for termination of the
award.” Moreover, this court has stated that “when a
trial court is modifying a spousal support order, it
should also consider whether a termination date of
spousal support should be established.” Griffith v.
Griffith (June 17, 1994), 11th Dist. No. 93-G-1778,
1994 Chio App. LEXIS 2664, at 12, However,

“establishing a termination date for spousal support is

not mandatory.” fd.

{f 27} Here, the trial court considered establishing a
termination date pursuant to appellant's motion.
However, the court declined to do so. In support of
its decision, the trial court emphasized the lengthy
duration of the marriage (thirty-two years).
Moreover, the evidence demonstrated appellee was
fifty-six at the time of the hearing and worked full-
time for $8 an hour. Although some of appellee's
income was directed at supporting the couple's thirty-
four year old son, the cowrt indicated appellee could
spend her spousal support in any way she desired.
The court ultimately held appellant's desire for
certainty in his personal financial planning does not
supersede the propriety of the support award.

*4 {4 28} Under the circumstances, the court was
not required to set forth a termination date. The court
decided not to do so and set forth its reasons for
declining appellant's request in its judgment entry.
Accordingly, we do not believe the trial court abused
its discretion. Appellant's second a551gnment of error
is without merit.

{1 29} For the foregoing reasons, appellant's
assignments of error are not well taken and the
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decision of the Lake County Court of Common Pleas,
Domgstic Relations Division, is therefore affirmed.

DONAID R. FORD, PJ., and COLLEEM M.
O'TOOLE, 1., concur.

Chio App. 11 Dist.,2006.

Buchal v. Buchal

Slip Copy, 2006 WL 2105508 (Ohlo App. 11 Dist),
_ 2006 -Ohio- 3879
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Tsai v. Tien
Ohio App. 5 Dist.,,2005.

Court of Appeals of Ohio,Fifth District, Stark
_ County. '
TSAI Appellant and Cross-Appellee,
V.
TIEN, Appellee and Cross-Appellant.
No. 2004CA00312.

Decided July 5, 2005.

Background: Former husband filed motion for
modification of child support and spousal support.
The Court of Common Pleas, Stark County, No.
2000DR01987, refused to modify spousal support,
- but did modify divorce judgment as to how former
husband was required to maintain life insurance for
children's benefit. Former husband appealed, and
former wife cross-appealed.

Holdings: The Court of Appeals, William B.
Hoffinan, J., held that:

. (1) statute governing modification of spousal support -
does not require a substaptjal change of
circumstances, and i

" () to amend provision of separation agreement
requiring former husband to maintain life insurance
for children's benefit until children were 25 years old,
former husband was required to file motion for relief
from judgment, not motion to modify separation
agreement.

Reversed and remanded.
West Headnotes
[1] Divoree 134 €2245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of
Property '
134k230 Permanent Alimony
134k245 Moedification of Judgment or
Decree _
134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases

Page 1

While statute governing modification of spousal
support requires more than a tominal change of
circumstances, it does not require a substantial

~ change of circumstances. R.C. § 3105.18(E).

121 Divorce 134 €-2286(3.1)

134 Divorce
134V Alimony, Allowances, and Disposition of
Property '
134k278 Appeal
134k286 Review
134k286(3) Discretion of Lower Court
134k286(3.1y k. In General. Most

Cited Cases .
Modifications of spousal support are reviewable
under an abuse-of-discretion standard —R.C. §
3105.18.

[3] Divorce 134 €245(2)

134 Divorce :
134V Alimony, Allowances, and Disposition of
Property
134k230 Permanent Alimony
134k245 Modification of Judgment or
Decree :

134k245(2} k. Grounds and Rights of
Parties. Most Cited Cases
To constitute a basis for modifying spousal support,
the change of circumstances required mmst be
material and not purposely bronght about by the
moving party and not contemplated at the time the
parties entered into the prior agreement or order.

R.C.§ 3105.18..
_L{l Divorce 134 €22245(3)

134 Divorce
- 134V Alimony, Allowances, and Disposition of

. Property

134k230 Permanent Alimony
134k245 Modification of Judgment or

Decree .
134Kk245(3) k. Application, Bill, or
Petition, and Hearing Thereof. Most Cited Cages

Burden of establishing the need for modification of
spousal support rests with the party seeking

modification. R.C. § 3105.18.

[5] Divorce 134 €52245(1)
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134 Divorce
134V, Alimony, Allowances, and Disposition of
Property
134k230 Permanent Almmny
134k245 Modification of Judgment or
Decree
134k245(1) k. Power and Authority.
Most Cited Cases
- Trial court had authority to- modify former husband's
spousal-support obligation; divorce decree provided
that trial court expressly retained jurisdiction with
respect to amount of spousal support. R.C. §

3105.18(E).
[6] Child Support 76E €221

76E Child Support
76EV Proceedings
76EV(D) ludgment

76Ek221 k. Amendment and Clarification.
Most Cited Cases )
In seeking to amend provision of separation
agreement requiring former husband to maintain life
insurance for children's benefit until children were 25
years old, former husband was required to file motion
for relief from judgment, not motion to meodify
separation agreement, which had been incorporated
into divorce judgment; language that former husband
sought to modify was clear and unambiguous. Rules

Civ.Proc., Rule 60(B).

*%810 Stanley R. Rubin, Canton, for appellant and
cross-appellee.

John_Werren, Canton, for appellee and cross-
appellant.

- WILLIAM B. HOFFMAN, Judge.

*91 *162 Appellant and cross-appellee, John Tsai,
appeals the September 8, 2004 judgment entry of the
Stark County Court of Common Pleas, Domestic
Relations Division, denying his motion to modify his
spousal-support obligation.  Appellee and cross-
appellant, Xiao-Ying Tien, appeals the section of the
September 8, 2004 judgment entry nfodifying the
parties' separation agreement relative to appellant and
cross-appellee's obligation to maintain a policy of life
insurance for the benefit of the parties' children
beyond the age of the children's majority.

**811 STATEMENT OF THE FACTS AND CASE

{4 2} The parties were married on June 24, 1988,

and two children were bomn as issue of their marriage.

Page 2

Appellant and cross-appellee filed a complaint for
divorce on December 21, 2000. On June 28, 2002,
the trial court issued a judgment entry and decree of
divorce, incorporating the parties' separation

. agreement. On August 5, 2002, appellant and cross-

-appelles filed a motion for modification of child and
spousal support. By judgment entry filed September
28, 2002, the trial court overruled the motion.

{1 3} On January 24, 2003, appellant and cross-
appellee again moved for modification of his child-
and spousal-support obligations.  The ftrial court
conducted an evidentiary hearing on February 26,

© 2004, In an amended magistrate’s decision, the
‘magistrate recormmended a reduction in appellant and
" crogs-appellee’s  child-support obligation from

$2.488.20 to $2,114.26 per month. The trial court
denied - the remainder of appellant and cross-
appellee’s motion for modification of his spousal-
support obligation, and modified the parties’ divorce-
decree provision requiring that appellant and cross-
appellee maintain life insurance for the benefit of the
parties' children until they reached the age of 18.2
On September 8, 2004, by judgment entry, the trial
court approved and adopted the amended magistrate's
decision, overruling the parties' objections.

FN1. The decree of divorce specified that
life insurance was to be maintained until the
children reached age 235.

{7 4} It is from the trial conrt's September 8, 2004
judgment entry that the parties now appeal.
Appellant and cross-appellee assigns as error:

{ 5}“I. The trial court abused its discretion in
refusing to modify appellant’s spousal support
obligation where his income had decreased by
$60,000, or 12%.”

. *¥02 {1 6} Appellee and cross-appellant assigns as

€rror:

{4. 7}*1. The trial court erred when it modified the
provisions of an in-court separation agresment,
incorporated info the parties’ 2002 decree of divorce, . ..
relative to cross-appellee's obligation to maintain a
policy of Life insurance for the benefit of the parties'
children beyond the age of the children's majority.”

{ B}“IL. Did the trial court commit reversible error
when it modified the provisions of an in-court
separation, incorporated into the parties' 2002 decree
of divorce, relative to cross-appellee's obligation to
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maintain a policy of life insurance for the benefit of
the parties' children beyond the age of the children's

majority?”

{1 9} We first address appellant and cross-appellee's
arguments. In his sole assignment of error, appellant
and cross-appellee maintains that the trial coutt erred
in denying his motion to modify his spousal-support
obligation despite a reduction in his income.

{1]{2][3] {y 10} Modifications of spousal support are
reviewable under an abuse-of-discretion standard.
Booth v. _Booth (1989), 44 Ohio ${3d 142, 541
N.E.2d 1028.In order to find an abuse of discretion,
we must determine that the trial court's decision was
unreasonable, arbitrary,  or  unconscionable.
Blakemore v, Bitkemore (1983}, 5 Ohio St.3d 217, 5
OBR 481, 450 NE.2d 1140. “Modification of a
spousal support award is appropriate only when there
has been a substantial change in the circumstances of
either party that was not contemplated at the time the
_ existing **812 award was made.”Moore v. Moore
{1997), 120 Ohio_App.3d 488, 491, 698 N.E.2d 459,
citing Leighner v. Leighner (1986). 33 Ohio App.3d
214; 215, 515 N.E.2d 625.S¢ce R.C. 3105.18(E). In
order to constitute a basis for modifying spousal
support, the change of circumstances required must
be material and not purposely brought about by the
moving party and not contemplated at the time the
parties entered into the prior agreement or oider.
Roberson v. Roberson (Nov. 29, 1993), Licking App.,
No. 93-CA-42, 1993 WL 500325.

{f I11}R.C. 3105.18 governs the ftrial court's
consideration in modifying an existing spousal-
support order, The statute states:

{9 2¥4E) If a continning order for periodic
payments of money as alimony is entered in a diverce
or dissolution of marriage action that is determined
on or after May 2, 1986, and before January 1, 1991,
or if a continuing order for periodic payments of
money as spousal support is entered in a divorce or
dissolution of marriage action that is determined on
or after Janmary 1, 1991, the court that enters the
decree of divorce or dissolution of marriage does not
have jurisdiction to modify the amount or terms of
the alimony or spousal support unless the court
determines that the circumstances of either party have
changed and unless one of the following applies:

*93 {9 13} “(1) In the case of a divorce, the decres
or a separation agreement of the parties to the divorce
that is incorporated into the decree contains a
provision specifically authorizing the court to modify

Page 3

the amount or terms of alimony or spousal support.

{1 14} “(2) In the case of a dissolution of marriage,
the separation agreement that is approved by the
court and incorporated into the decree contains a
provision specifically authorizing the court to modify
the amount or terms of alimony or spousal support.

{5 15} “(F) For purposes of divisions (D) and (E) of
this section, a change in the circumstances of a party
includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses.”

[4] {9 16} The burden of establishing the need for
modification of spousal support rests with the party
seeking modification. Tremaine v. Tremaine (1996),
111 Ohjo App.3d 703, 676 N.E.2d 1249,

[3] {7 17} It is clear that the trial court had authority
to modify the spousal-support obligation, as the
parties’ divorce decree provides, “The Court hereby
expressly retains jurisdiction with respect to- the
amount of spousal support.”

{f 18} Accordingly, we proceed to the statufory.
analysis set forth above and adopt the opinion of the
Ninth Disfrict Court of Appeals In Kingvolver v.

Kingsolver, 9th Dist, No. 21773, 2004-Ohio-3844,
2004 W1 1620723, holding that R.C. 3105.18 does

not require a substantial change in circumstances.
The Ninth District held:

{f 19}“In sum, we find that the holding in Leighner

[33 Ohio App.3d 214, 515 N.E.2d 625] remains good
law with respect to the two-part analysis that should
be applied when a trial court is asked to modify an
existing spousal support order. However, the
Leighner definition of ‘change of circumstances' is no
longer the appropriate standard in determining
whether a trial court has the jurisdiction to modify a
support order. The term ‘any,’ as it is used in R.C.
3105.18(F), does not mean ‘substantial’ or ‘drastic.’
In reviewing a party's request to modify a spousal
support, the trial court need only determine®**813
whether a change has occurred in the party's
economic status (i.e., an increase or decrease in
wages, salary, living expenses, or medical expenses)
after the spousal support order was entered into. The
change could have less than a significant effect on the
party's economic status; it is within the discretion of
the trial court to decide whether a change has, in fact,
occurred.” (Emphasis sic.)

*04 {1 20} While we find the statute requires more
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than a nominal change, we depart from prior holdings
requiring the party secking modification to
demonstrate a substantial change.

{1 21} The amended magistrate's decision held:

{4 22}“A court that enters a spousal support order in
a decree of divorce is authorized to meodify its

spousal support order if the agreement contains a
_ provision specifically authorizing the court to modify -

the amount or terms of the spousal support and the
circumstances of either party have changed since the

decree was-entered. O.R.C, 3105.18(E}.

{9 23} “ ‘Modification of a spousal support award is
appropriate only when there has been a substantial
change in the circumstances of either party that was
not contemplated at the time the existing award was
made.” Moore v. Moore (1997), 120 Ohio App.3d
488, 698 N.E.2d 459, citing Leighner v. Leighner
{1986), 33 Ohio App.3d 214, 215, 515 N.E.2d 623.
See O.R.C. 3105.18(E). To justify a modification of
sponsal support, there must be a drastic change in the
economic situation of either party. Caughenbaugh y,
Caughenbaugh [ (Apr. 1, 1987), 5th Dist. No. 33~
‘CA-86, 1987 WL, 9959). See also, Wolfe v. Wolfe
(1976), 46 Ohio_St.2d 399 [75 0.0.2d 474], 350
N.E.zd 413,

{1 24} “6. Only after satisfying this threshold
determination of a substantial change in
clreumstances may the court then proceed 1o a
consideration of whether or not the existing order
should be modified  This latter inquiry requires a re-
examination of the existing order in light of the
changed circumstances, and requires a two-step
determination:  First, is sustenance alimony still
necessary?  And, if so, what amount is reasonable?
In addressing the question of whether the existing
order should be modified, the trial court's discretion
is guided and limited by consideration of all relevant
factors, including those listed in O.R.C. 3105.18(B).
Leighner v, Leighner (1986), 33 Ohigp App.3d 214,
215, 515 N.E.2d 625. See also, Schwab v. Schwab
(August 23, 1999), Stark App. No. 98-CA-315 at 3
[1999 WL 668847] citing Norris v. Norris (1982), 13
" Ohio App.3d 248 {13 OBR 310], 469 N.E.2d 76.

{1 25} “7. The burden of persuasion with respect to
the modification sought remains with the movant.
Joseph v. Joseph (1997), 122 Ohio App.3d 734, 702
N.E.2d 949. See O.R.C. 3105.18(F).

{1 26} “8. ‘A change in the circumstances of a party
includes, but is not limited to, any increase or
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involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses.’
OR.C. 3105.18(F). The change of circumstances
must not have been purposely brought about by the
party seeking the modification. Roach v. Reach
(1989), 61 Ohio App.3d 315, 319, 572 N.E.2d 772,
774.

*95 {4 27} “9. The court has jurisdiction to address
the issue of spousal support-in this case. The parties
specifically reserved jurisdiction for medification of
the amount of monthly spousal support. The {3sue
before this court is whether a change of
circumstances exists which would justify a
modification of spousal support. As noted above,
Section 3105.18(F) indicates that an involuntary
decrease in a party's eamings **814 can be a change
of circumstance to justify modifying a spousal
support order. Flowever, case law has established
that a modification of a spousal support award is
appropriate only when there has been a substantial
change in the circumstances of either parly that was
not contemplated at the time the existing award was
made.  Clearly, Plaintiff's income has decreased
since the decree of divorce was filed. But definitely
not to the extent of causing a substantial change in
“ihe “circumstances of the Plaintiff nor to other
provisions contained within item number thirteen
(13), page four (4) of the parties' decree of divorce
remain in full force and effect unless specifically
modified herein.” (Emphasis added.)

8| 28} Upon review, we find that the trial court's
opinion is misguided and tainted by the analysis of a
substantial change in circumstances rather than the
appropriate standard set forth in Kingsolver
Although the trial court apparently went on to
conduct the second part of the statutory analysis, we
fear that its stated reliance upon the wrong standard
(substantial change) may well have influenced its
conclusion. Therefore, we believe that the interests
of fairness require us to sustain appellant's sole of
assignment of error and remand the matter to the trial
court to redetermine the motion to modify spousal
support using the Kingsolver standard for change of
circumstances. :

[61 {§ 29} On cross-appeal, appellee and cross-
appellant argues that the trial court erred in
modifying the parties' divorce decree incorporating
their separation agreement. The separation
agreement provides:

{4 30}“13. Plaintiff shall designate defendant as a
beneficiary of his life insurance to the extent of any
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unpaid spousal support due and owing Defendant in
the event of the death of the Plaintiff prior to paying
all spousal. support in full.  Plaintiff shall further
designate the minor children - of the parties as
beneficiaries of his life insurance providing a
$500,000.00 death benefit to each child, unless such
child attains 25 years of age. -The Plaintiff shall
provide proof of maintaining such life insurance to
Defendant at the end of each year.” :

{9 31} The trial court's September 8, 2004 judgment
entry modified the provision, finding:

19 32}%10. Item number thirteen (13) on page four
(4) of the parties' final decree of divorce is vacated to
the extent that it requires the Plaintiff to designate the
minor children of the parties as beneficiaries of his
life insurance *96 until sach child reachss 25 years
of age. Said requirement with regard to the children
is replaced with the following: Plaintiff shall further
designate the minor children of the parties as
beneficiaries of his life insurance providing a
$500,000.00 death benefit to each child, unless such

child attains the age of eighteen (18) years of age and '

is graduated from high school, whichever occurs
later.  All other provisions contained within item
number thirteen (13), page four (4) of the parties'
decree of divorce remain in full force and effect
unless specifically modified herein.”

{9 33} Appellee and cross-appellant argues that the
parties agreed to the original provision in order to
insure the availability of funds for the children's
college education.” - Appellee and cross-appellant
cites Ohio case law holding that it is sound public
policy to endorse agreements between parties to
provide a college education for a child even after
such child has reached the age of majority. Grantv.

Grant (1977), 60 Ohio App.2d 277, 14 0.0.3d- 249,
396 N.E . 2d 1037.

**815 {§ 34} Appellant and cross-appellee argues
that he never agreed to maintain the insurance
policies until his children reached 25 years of age.
Rather, he believed, at the time the parties agreed to
the terms. of the separation agreement, he was
obligated to maintain the insurance policies only until
the children reached the age of 18. He maintains
that. he did not sign the agreed entry and did not
review the language until after it had been filed. As
a result, appellant and cross-appellee moved the court
to modify the provision of the decree.

{1 35} Upon review, we find the trial court's
modification of the provision improper., Such terms
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in the consent decree could only be modified upon
the filing of a Civ.R. 60(B) motion. The language
sought to be modified was clear and unambiguous,
not requiring judicial interpretation, Appellant and
cross-appellee’s appropriate remedy lies in filing a
formal Civ.R. 60(B) motion for relief from judgment.

 Therefore, we decline to address either party's

arguments with regard to the merits of modification
at this time. ‘Appellee- and cross-appellant's
assignments of error are sustained.

{9 36} The September 8, 2004 judgment entry of the
Stark County Cowrt of Common Pleas, Domestic
Relations Division, is reversed, and this maiter is

‘remanded to the trial court for further proceedings.

“Judgment reversed and cause remanded.

BOGGINS, P.J., and EDWARDS, J., concur.
Chio App. 5 Dist.,2005.
Tsai v, Tien
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