
IN THE SUPREME COURT OF OHIO

FRANCES MANDELBAUM . On Appeal from the Montgomery
County Court of Appeals, Second

Appellee . Appellate District Court of Appeals
Case No. CA 21817

V.

STANLEY E. MANDELBAUM

Appellant

® 8 --- ^ ^ ^ ^

NOTICE OF CERTIFIED CONFLICT

Mark Edward Stone (0024486) (COUNSEL OF RECORD)
Stone & McNamee Co., L.P.A.
42 Woodcroft Tr., Ste. D
Beavercreek, Ohio 45430
(937) 427-9650
Fax No. (937) 427-9659
mstone@stoneandmcnamee.com
COUNSEL FOR APPELLANT STANLEY E. MANDELBAUM

Charles D. Lowe (0033209) (COUNSEL OF RECORD)
1500 Kettering Tower
Dayton, OH 45423
(937) 222-8091
Fax No. (937) 224-1292
COUNSEL FOR APPELLEE FRANCES MANDELBAUM

Notice

rm 191fi08

CLERK OF COURT
SUPREME COUR'l OF OHIO

Appellant Stanley E. Mandelbaum hereby gives notice that on January 29,
2008, the Montgomery County Court of Appeals, Second Appellate District issued



a DECISION AND ENTRY pursuant to App. R. 25(A) certifying that a conflict

exists.

The DECISION AND ENTRY of the Montgomery County Court of
Appeals, Second Appellate District certifying the conflict, and copies of the
conflicting court of appeals opinions, are attached.

Respectfully submitted,

MarkZdward Stone (0024486)
COUNSEL FOR APPELLANT
STANLEY E. MANDELBAUM

Certificate of Service

I certify that a copy of this Notice of Certified Conflict was sent by ordinary
U.S. mail to counsel for app l^ee, Charles D. Lowe, 1500 Kettering Tower,
Dayton, OH 45423 on the f-l^{^ day of February, 2908.

Mark Edward Stone (0024486)
COUNSEL FOR APPELLANT
STANLEY E. MANDELBAUM



^
•T^^`E'C

I I
4^2g ^/;LS

IN THE COURT OF APPEALS OF OHIO

'A 33
-i^^^: G;•^ l:r;,^,,

ty ^Ul;; '^
SECOND APPELLATE DISTRICT Grsp

MONTGOMERY COUNTY
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STANLEY E. MANDELBAUM

Defendant-Appellee

DECISION AND ENTRY
January 29th 2008

PER CURIAM:

This matter is before the court on the App. R. 25(A) motion of Defendant-Appellee

Stanley Mandelbaum to certify a conflict. Plaintiff-Appellant Frances Mandelbaum has

not responded to the motion. The alleged conflict cases are Kingsolver v. Kingsolver,

Summit App. No. 21773, 2004-Ohio-3844, Buchal v. Buchal, Lake App. No. 2005-L-095,.

2006-Ohio-3879, and Tsai v. Tien, 162 Ohio App.3d 89, 2005-Ohio-3520, 832 N.E.2d

809. These decisions were rendered by the Ninth, Eleventh, and Fifth Appellate

Districts, respectively.

Before we can certify a conflict, we must first find that ourjudgment conflicts:

"with the judgment of a court of appeals of another district and the asserted

conflict must be 'upon the same question.' Second, the alleged conflict must be on a rule

of law - not facts. Third, the journal entry or opinion of the certifying court must clearly
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set forth that rule of law which the certifying court contends is in conflict with the

judgment on the same question by other district courts of appeals." Whitelock v. Gitbane

Bldg. Co., 66 Ohio St.3d 594, 596, 1993-Ohio-223, 613 N.E.2d 1032 (emphasis in

original).

Mandelbaum contends that we should certify a conflict with Kingsotveron two

related, but distinct issues. The first issue is whether R.C. 3105.18(F) requires a trial

court to find that a change of circumstances is "substantial" in order for the court to have

jurisdiction to modify a spousal support award. The second issue is whether R.C.

3105:18(F) requires a trial court to find that a change in circumstances was not

contemplated by the parties at the time of the prior order in order for the court to have

jurisdiction to modify a spousal support award. We disagree that these issues are

distinct, as we did not treat them separately in our opinion. See, generally, Mandelbaum

v. Mandelbaum, Montgomery App. No. 21817; 2007-Ohio-6138.

Our opinion in Mandelbaum held that before a court may modify spousal support,

there must be a substantial change of circumstances that was not contemplated by the

parties at the time of the original decree. 2007-Oh1o-6138, at ¶ 91. Among other things,

we discussed a conflicting opinion by the Ninth District Court of Appeals decision in

Kingsolver, which had held that:

"trial courts have jurisdiction to modify spousal support based on 'any' change,

rather than a substantial change in circumstances. *^*[TJherefore, once any

change in circumstances occurs, the trial court must only analyze whether spousaj

support is still appropriate, and if so, the amount that is reasonable." Mandelbaum, at ¶

26, citing Kingsolver, 2004-Ohio-3844, ¶ 12 and 22-24.
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We noted in Mandelbaum that the Ninth District had relied on 1986 amendments

to R.C. 3105.18, which addressed a trial court's authority to modify existing alimony or

spousal support orders. The Ninth District concluded that the Ohio General Assembly's

failure to specifically define a "change of circumstances" in 1986, had caused Ohio

courts to supplement the statute with a judicial definition requiring a substantial change in

circumstances. Kingsolver, 2004-Ohio-3844, at ¶ 17. The Ninth District additionally

concluded that the General Assembly had amended R.C. 3105.18 again in 1991, to

rectify the lack of a definition. The added language, in R.C. 3105.18(F), stated that "a

change of circumstances includes, but is limited to any increase or voluntary decrease in

the party's wages, salary, bonuses, living expenses, or medical expenses." Kingsolver,

2004-Ohio-3844, at ¶ 17.

We noted in Mandelbaum that:

"The Ninth District concluded that the word 'any' was unambiguous, and that the

Ohio legislature did not intend the term to mean 'substantial' or'drastic.' * * * The Ninth

District recognized that this interpretation broadened a trial court's authority to modify

support orders, but found this consistent with prior case law giving trial courts broad

discretion in determining whether spousal support should be awarded." Mandelbaum,

2007-Ohio-6138, at ¶ 32.

Accordingly, the Ninth District concluded in Kingsolverthat trial courts had

jurisdiction to modify spousal support orders based on a finding that any change in

circumstances had occurred. The Fifth and Eleventh Appellate District subsequently

agreed with the Ninth District in the Buchal and Tsai cases. See Buchal, 2006-Ohio-

3879, at ¶ 14, and Tsai, 2005-Ohio-3520, at ¶ 18. However, most other appellate

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



-d-

districts, including our own, continued to require a substantial change in circumstances

that was not contemplated at the time of the prior order. Mandelbaum, 2007-Ohio-6138,

at¶33.

Notably, MandelbaE.+m specifically disagreed with the legal conclusions of the

Ninth District Court of Appeals. Unlike the Ninth District, we concluded that requiring a

substantial change of circumstances°Was not'a response to the 1986 amendments.

Instead, Ohio courts had used this standard for more than 100 years prior to 1986, as a

prerequisite for modifying alimony orders. Id. at ¶ 36. We also noted that the 1986

amendments to R.C. 3105.18 were intended to address confusion among Ohio courts

about whether courts had the power to modify spousal support in dissolution cases

where the parties had agreed to reserve jurisdiction. Id. at ¶ 48-59: Before the 1986

amendments, some courts had refused to allow modification, even where the parties had

agreed to reserve jurisdiction. Id.

We also noted that after the 1986 amendments, Ohio courts had continued to

routinely apply a substantial change in circumstances as a threshold requirement for

modifying alimony, without any dispute over the standard. Id. at ¶ 65. We saw no

evidence that the 1991 amendments were intended to significantly change a requirement

that had been applied for many years. Id. at ¶ 70-81. We also noted that Ohio courts

had routinely followed this requirement for well over a decade after the amendments

became effective in 1991. Id. at ¶ 81. Accordingly, we concluded that:

"In view of the well-established nature of the existing law since 1885, and the

legislature's failure to even mention what would have been a significant change, we do

not share Kingsolver's view of the 1991 amendments. If these amendments were

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



intended to disrupt law that had been established for many years, and had intended to

confer jurisdiction on trial courts for'any' change in circumstances, regardless of the

magnitude of the change, the General Assembly would likely have said so. Furthermore,

as a matter of public policy, the General Assembly would not have intended to confer

unrestricted ability on-fitigants to continually re-open judgments to re-litigate support

issues, particularly since it had restricted jurisdiction in 1986. And, as we mentioned

before, there is no indication that any significant events, including conflicting case

interpretations or struggle applying the law, had occurred between 1986 and 1990, when

the statute was again amended." Id. at ¶ 82.

Unlike the Ninth District, we also concluded that the legislature's use of the word

"any" in R.C. 3105.18(F) was ambiguous. In this regard, we noted that before 1991,

wages, salaries, bonuses, medical expenses, and living expenses were not among the

factors specifically listed in R.C. 3105.18. Therefore, the legislature could simply have

intended to provide further guidance about appropriate items that should be included in

deciding if a change of circumstances had occurred. Id. at ¶ 83-87. In addition, we

noted that:

"The legislature could also have used 'any' as an all-inclusive term designating all

items within a particular category. For example, 'living expenses' and 'medical expenses'

are broad categories. The use of the word 'any' eliminates arguments about whether a

specific type of expense within these categories coufd be considered in deciding if a

change of circumstances has occurred. We find these interpretations more logically

consistent with the history and purpose of alimony and spousal support modification than

Kingsolver's conclusion that 'any' change of circumstances confers jurisdiction on courts

THE COURT OF APPEALS OF OHIO
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-6-

to modify **" prior orders." Id. at ¶ 88.

Accordingly, we concluded in Mandelbaum that:

"when R.C. 3105.18(F) became effective in 1991, the General Assembly did not

intend to change the well-settled requirement that before modification of a spousal

support order can be permitted, the change in circumstances must be substantial and

must not have been contemplated at the time of the prior order. *** As we noted in

Heckman, to reach any other result would open the courts to a deluge of requests for

modification, no matter how trivial." Id. at ¶ 91, citing Heckman v. Heckman, Clark App.

No. 2004-CA-62, 2005-Ohio-6141, at ¶ 22.

Based on the preceding discussion, we conclude that our opinion in Mandelbaum

conflicts on a rule of law with the opinion of the Ninth District Court of Appeals in

Kingsolver v. Kingsolver, Summit App. No. 21773, 2004-Ohio-3844, the opinion of the

Eleventh District Court of Appeals in Buchal v. Buchal, Lake App. No. 2005-L-095, 2006-

Ohio-3879, and the opinion of the Fifth. District Court of Appeals in Tsai v. Tien, 162 Ohio

App.3d 89, 2005-Ohio-3520, 832 N.E.2d 809. Having concluded that a conflict exists,

we certify the following question to the Ohio Supreme Court for review and consideration:.

May a trial court modify spousal support under R.C. 3105.18 without finding that:

(1) a substantial change in circumstances has occurred; and (2) the change was not

contemplated at the time of the original decree?

IT IS SO ORDERED.

MIKE FAIN, Judge

THE COURT OF APPEALS OF OHIO
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SUMNER E. WALTERS, Judge

Copies to:

Charles D. Lowe Cynthia Martin
50 EasYThird Street 90 E Franklin Street
Dayton, OH 45402 Bellbrook, OH 45305
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FRANCES S. MANDELESAUM

Afaintilf-Appe(lant Appellate Case No. 21817

v. Trial CourtCase hlo. 98-DR-1400

STANLEY E. MANDELBAUM (£3vil Appeal from Common Pleas
Court. Damestic Relations Dlvision)

t7efendant-Appeftee

t]P1NIaN

Rendered on the 16", day of November, 2007.

CHARLES D. LOWE, Atty. Reg. 0033209, 1500 Kettering Tower, Dayton, Ohio 45423
Attotneyfor Plaintiff-Appellant

MARK EDWARD STONE, A.fty. Reg. #0024486, Stune & Mcl`lamee Co., L.P.A.. 42
1Maadcroft 7rai1, Sufte A. 8eavercreelr, Ohio 45430

Attorney for Defendant-Appeliee

FA1N, J.

Plainfrff-appellant Frances 1Nandelbaum appeals from an order reduoing her spousaf

supportfrom $1,500 to $925 per month. Defendant-appellee Stanley Mande9baum cross-

appeals from the award of spousal suppart.'

'The parties will be referred to in this opinion as Frances and Stanley.

-rrI l_ CoURT QF A1^P1tA L"s oF OH1t1
BECC)YL7 A€'I'ELLATE DISTRICT
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Frances contends that the trial court abused 'Rs discretion by failing to impute rental

incomefArthepurposeofmodifyingspousalsupport Francesalsocontendsthatthetria!

court erred in failing to consider income that Stanley receives by sharing expense with his

new spouse and by failing to consider income that Stanley deducted from his business

revenue for the benefit of his new spouse.

Stan3ey contends thatthetrial court erred in making the spousal support reduction

effective on March 6, 2006, ratherthan in May, 2005, when his motion to reduce support

was fE[ed.

We conclude that the trial court erred in failing to consider, as a threshoid matter,

whether the changes in the parties' circumstances were substantial and were not

cantempiated at the time of the prior order. Although the parties reserved jurisd'€ctia>n in

the decree to modify spousal support, R.C. 3105.18(f<), also requires a substantial change

of csrcranstanees before a spousal support order may be modified.

Accordingly, the judgment of the trial oourt is Reversed, and this cause is

Remanded for further proceedings.

I

ThefinatjudgmentanddeemeofdivarcewasfiiedinCJecember,2Q00. Atthetime,

the Mandelbaums had been married formore than forty years. The decree contained the

following provisions pertinent to spousal support:

1, SPOUSAt_ SUPPGRT. The Husband agrees to pay to the Wife, as and for

spousal suppoc#, the sum of $18,000.00 per year, payable in monthly insta3lments of

S1,50d.60 per month, beginning wlth August 1, 2000, to be discharged in equal amounts

T€(f COURT OF API'ENLS 0P t3t{rU
SECOND APPF,[.I.ATF. DiSTRiC7
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according to the pay schedule of the Obligor Husband. `* *

'S,aid spousal support shalt be sooner terminated upon the Husband's death, the

Wife's death or the Wife's remarriage and shall be subject to the ongoing and continuing

jurlsdiation of this Court.

"The parties shall, by Apri130{^ of each calendar year, exchange their respective

personal income tax returns.

"Either party shatt have the right to apply to this Courtfor the purposes of modifying

the spousal support, due to a change in the financial circumstances of either party.

"it is the parties' intent that, for the purposes of spousat support, the parties'

aornbined incomes be equalized between the two of them. The parties, in reaching an

agreernent as to the annual spousal support payment of $18,000.00 per year by Husband

to the Wife, have used $60,900.00 of inoonte for the Husband and $25,131 of income for

the Wife."

In May, 2005, Stanley filed a motion to reduce support, claiming that his income had

decreased from $60,900 to $17,675. The af#idavit of finanoial disclosure filed with the

motion listed his income from Caritton Realty Company as $77,575. Stanley added

$15;309 in Social Security and pension income, and $111 cf interest income for a total

income of $30,085. He then deducted the $18,000 in alimony to arrtve at the figure listed

in his motion (about$17,000).

Hea(ngs on the motion were held on three different days befure a magistrate. The

magistrate fited a decision in March, 2006, rejecting the motion for a reduction, based on

the evidence and the credibility af the witnesses. The magistrate imputed income to

THF. CouRTo]' ArPPAt.S OF ClFfIl)
5@COhi) APP$l.LATf: k)NTRIC7`
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Stanley in the amount of $14,704 per year based on Stanley's decision to voluntarily

decrease his gross income by selling a rental property. Based on Stanley's gross income

of $84,405 and Francis's gross income of 540,239, the magistrate found that Stanley had

failed to show a change in circumstances sufficient to reduce spousai support.

Stanieyfiiedtimelyobjeotionsfromthernagistrate'sdecfsion. YNittiouttakingfuriher

evidence or conducting a hearing in ivhich it could assess the eredibility of the witnesseS,

ie triai court found Stanley's income to be $61,876. The courtconciuded that there was

fficient evidence to support a®nding that Stanley had sold the rental property in an

tieprive Francis of spousal support. The court also used a net iin#ai Income ftgure

'or the propert9es Stanley retained and did not allow depreciation taken on the properties

a be added back into Stanley's income. The court did not make any findings with regard

o whether a substa.ntial change in circumstances had occurred.

II

For purposes of convenience, we wiil considerthe assignments of errorcut of order

and av3iE also oambine4#7e Second and Third Assignments of Errar. Frances's Second

Assignment of Error is as follows:

°TtiE TRIAL COURT ABUSED ITS DISCRETION BY NOT CONSIDERING THE

BENEFITS THAT APPELLEE RECEIVES FROM SHARING LIVING EXPENSES I+VIT14

HIS NEW SPOUSE IN DETERMINING APPELLEES INCOME FOR THE PURPQS>" OF

MODIFYING SPOUSAL SUPPflRT."

Frances's Third Assignment of Error is as follows:

"rHE COUIt"r OF APPF.ALS OF ClH10
SBGD^flY APPf,LL1TE UL4TRIC'T
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"THE TRIAL COURT ABUSED ITS DISCRETION 6Y NOT CONSIDERING THAT

APPELLEE CONTRlBUTES TO THE FINANCIAL WELFARE OF HIS NEV+J SPCSUSE AND

BY DEDUGTENG EXPENSES FROM HIS OWN REVENUE THAt R4GHTFULLYSHtIULD

BE BORN [SIC) BY HIS NEW SPOUSE IN DETERMINING APPELLEE'S INCOME FOR

THE PURPOSE OF MODIFYING SPOUSAL SUPPORT."

Under these assignrraents of error, Frances contends thatthe t€ial court should have

considered the incomeof Staniey's spouse, Garol, in modifying spousal support, given that

Stantay benefltted from sharing living expenses with a new speuse, Frances further

contends that income that Stanley could have reoeived as the 100% owner of Carillon

Realty, was improperly reduced by the expenses of maintaining a branch office and

promoting Caro1's career. In response, Stantey claims that the divorce decree limits the

court to merely equalizing the parties°fncomes and does not allow for consideraGon of the

factors in R.C. 3105.18 goveming modMcation of spousal support.

We review spousal support decisions for abuse of discretion, which meana thatthe

trial oourt's decision must have been arbitrary, unconscionable, or unreasonaks[e in order

to merit reversat !d[rrbut Y. Norbut, Greene App. No. 06-CA-112, 2007-Uhin-2968, at 1

14. Decisions are unreasonable if they are not supported by a sound reasoning process.

AAAA Enferprises, Inc. w_ FtiverPtace Community Urban Redevelopment Carp. (1990), 50

Ohio St.3d 157, 161, 553 N.E.2d 597.

Under R.C. 3105.18(E), trial courts are deprived of jurisdiction to modify spousal

support unless two condltions are satisfied: (1) the divorce decree must authorize

modification; and (2) the court must determine "that the cSrcumstances of either party have

changed." Under R.C. 3105.18(F), a change in circumstances "incfuzles but is notlimfted

THE. CGURT F)FAPPF'JiL$ OF 0N10
SL:COhtn APf"ELLATF DiSTR1CT
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to any increase or involuntary decrease in the party's wages, salary, bonuses, living

expenses:, or medical expenses:' We have traditlonally held that the change must be

substantial and must not have been contemptated at tfie time of the prior order. McHeniy

v. 1sdcHerray, Montgomery App. No. 20345, 2004-Ohio-4047, at ¶ 14, citing Tremaine v.

Tramaine (1995), 111 Ohio App.3d 703, 706, 676 N.E.2d 1249. Accord, Norbut, 2007-

4hio-2966, at ^ 15; Reveal v. Reveal, 154 Ohio App.3d 758, 761, 2003-Ohio-6385, 798

N. E.2d 1132, at514; Conde v. Conde (Nov.11, 2001), Montgomery App. No.18858, 2001

WL 4468894, "2 and Phillips v. Phillips (fvlar. 31, 2000), Darke App. No. 99-GA 9 501. 2000

WL 331799, "1.

The divorcedecree in thecase before us reservesjurisdiction to modify, leaving only

the Issue of whether a substantial change of circumstances has occurred that was not

contemplated by the parties. The trial oourt's magistrate rejected the motion for

modification, finding that Stanley had failed to prove a substantial change of

Circumstances- In particular, the magistrate arrived at an income figure of $84,408 for

Stanley and $40,239 for Frances. Stanley's income included $14,700 that was imputed.

In this regard, the magistrate was troubled by the fact that Stanley had so 6d an income-

generating properiy and had voiuntarily decreased his gross income white using the

proceeds ta pay of{ about 560,000 in debt for a property purchased wtth his newwife, As

a result, the magistrate imputed an additional $14,700 in income to Stanley annually. The

magistrate did nai find it inequitable to refuse to impute further income to Stanley based

on the fact that Stanley's new wife had failed to remft commissions to Stanley's realty

company, which paid for the expenses of a branch office-

'rfiE. C:U11RT OF APPEALS OF 014I4
SECOND A.1!PELt.ATE OISTEt1CT
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In ruling on Stanley''s objactions, the trial court did not consider whether a

ubstantial change of circumstances had occurred, but instead relied on thecontent+af the

ivorce decree. The court oommented thatthe decree was silent as to how the parties had

rdved at the original ineome figures used to compute support and vvith regard to whether

the parties intended the equalization of income to be ongoing. However, the decree had

ordered the parties to exchangeannuai income information. Because the decree retained

jurisdiction to modify spausat support, the triat court concluded that in the absence of

language to the contrary, the parties intended equalization to be ongoing. While the trial

court did not spedfically state that this nullified the obligation tofrnd a substantiat change

of circumstances, the court also did not discuss the point. Furthermore, based on Its

coneiusion about `equaiization," the trial court did not address the factors in R.C. 3105, 18

ormally govern the determination ofthe amount of spousal supportthat is reasonable

and appropriate.

The trial court also concluded that there was insufficient evidence to support a

finding that Stanley had sold the rental property to deprive his ex-wife of support.

efore, after failing to impute incame to Stanley and deducting business expenses for

Stanley's rental properties, the cpurt found $40,239 in income for Frances and $61,876 in

income for Stanley. The court then decreased spousal support in the amount of $606 per

month;

In view of the standards we have historicaity applied, the issue becomes whether

the triai courterred in failing to address the issue of a substantial change in circumstances.

In fCngsolver v. KingsohAer, Summd App. No. 21773. 2004-Ohio-3844, the Ninth District

Court of Appeals held that triai courts have jurisdiction to modify spousal support based

THE COLIR7 OF APPEALS 4F OHit}
SECONU APPELLATP r1kS'f'i21C'r
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,s.

on"any"change,ratherthanasubstantiatchangeincircumsiances. td.at¶22. The Ninth

District, therefore, concluded that once any change in circumstances aoaurs, the trial court

must only analyze whether spousal support is stil[ appropriate, and i6 so, the amount that

is reasonable. td. at¶ 12, 23, and 24.

In reaching these conciusions, the'Ninth District relied on 1986 amendments to R.C.

3105.18, and further amendments to the statute in 1991, According to the Ninth District,

the 1988 amendments were the first time the legislature had specificady addressed the trial

court's authority to modify existing alimony or spousal support arders. The statute, as

amended, indicated that a trial court entering a divorce decree or dissolufion or marriage:

°'does not have jurisdiction to modify the amount or terms of alimony unless the court

determinesthat the circumstancesof either party have changed and unless' ""the decree

or a separation agreement '** contains a provision specificalfy authorizing the court to

modify the amount or terms of alimony.' " Id. atI 16, quoting from R.C. 3105.18(D).s

The Ninth District concluded that Ohio courts supplemented R.C. 31 C35.18([7) with

a]udiciaE definition af "a change in circumstances' because the legfstature had faited to

definethis phrase in the 1986amendrnents, td, at¶ 17, citing Lerghnerv. Lethner(1986),

33 Ohio App.3d 214, 215, 515 N.E.2d 825. In this regard, the Ninth Distrfct stated that:

'[T]heTenth DistrictAppeli atecourt In Leighnerdefined a'ahange ofcircumstances'

as something 'substantial' and 'not contemplated jby the parties] at the time of the priar

order.' `'' After the court's decision in telghner, however, the legislature once again

amended R.C. 3105.18. In danuary 1961, not onlydid the legislature add languageWhich

allowed trial courts to modify both alimony and spousat support orders, but it also defined

^This section is currently codified as R.G, 3105.18(E).

'rRt CCtFRT OF APrFALS AV UFI W
Sf?C6ND AMLLA9'r. I)3STRICT
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'change otcircumstances.' ° Id. (emphasis in o6ginal).

The added language rererred to by the Ninth District is contained in R.C.

3105.18(F), which was enacted as part of Am. W. B. 514. H. B. 514 was approved in

its

Part 111, 5426, 5457, and 55516-17. R.C. 3105.18(F) has remained the same since

1990, and the effective date of R.C. 3105.18(F) was in January, 1891. 143 Ohia

ive date, and states that,

"Forpurposes of divisions (D) and (E) of this section, a change inthe circumstances

of a party includes, but is not 9imi€ed to, any increase or involuntary decrease in the party`s

wages, salary, bonuses, living expenses, or medical expenses.'

The Ninth t7istrict concluded that the word °any" was unambiguous, and that the

Ohio Eeg i slature did not intend the term to mean "substantiai" or"drastic." 2004-9hio-3844,

at 1121. The Ninth District recoynized that this interpretation breadened a trial court`s

authority to modify support orders, butfound this consistent with prEor case law giving trial

courts broad discret+on in determi ning whether spousal support should be awarded. Id. at

¶ 22. Both the Fifth and Eleventh Appellate Districts have subsequently agreed wKlt the

piinth t7lstrict. See &uchal v. Bvci7af, Lake App. No. 2005-L-095, 2006-Ohio-3879, atl 14,

and Tsai v. Tien, 162 OhioApp.3d 89, 93, 2005-Ohio-3520, 832 N.E.2d 809,

However, many otherdistricts, including ourown, continue to require a substantial

change of circumstances that was not contemplated at the time of the prior order. See,

e,g., ReveaG 154 Ohio App.3d at 761 (Second District); Norffut, 2007-C?hio-296B, at 115

(Second District); Trntterv. Trotter, Allen App. No. 1-2000-86. 2001-Ohio-2122, 2001 WL

390066, '2 (Third District); t9rllite v. While (Mar. 3, 1998), Scioto App. No. 97 CA 2511,

1998 WL 101353, '4 (Fourth Oistrict); Ortmann v. Ortmenn, LucasApp. No. L-01-1045,

'rHGCa7UftT6F APPEALS CIE (â Htt7
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2002-Ohio-3fi65, 2002 WL 445049, "5 (Sixth District); Reeves v Reeves, Jefferson App.

Na. O6-JE-A 2007-Ohio-4988, at 1 16 (Seventh District); Cata6rese v. zr-alakrese,

Cuyahoga App. No. 88520, 2007-Ohio-2760, at 120 (Eighth Ofstrfct), Sweeney v.

Sweeney, Franklin App. Na. 06AP251, 2006-Ohio-6883, at ¶ 21 (Tenth t7istrict), and

Camahan v. Camahan (1997). 118 Ohio App.3d 393, 397, 692 b1.E.2d 1066 (Twelfth

District).

In Meckman v. Heckman, ClarkApp. No.2f}04-CA-62. 2005-Ohlo-6141, we refected

a position simitarto the one advanced by Kingsotver, In this regard, we stated that:

"FinaBy, we address Ms. Heckman's contention that the trfat court erred by

determining that a substantial change In circumstances, as opposed to any ishange at all,

is required for a modiflcation of spousat support. We agreewith herclaim that neitherthe

decree nor R.C. 3145.18 uses the word 'substantial' when discussing a mod'rf'icataon af

spousal support. However, this court has interpreted the statute as requiring a substantiat

change before a modificatien can be had. See, Tremaine, supra. Theretore, we find no

error cn the part of the trial court in requiring a substantial change in circumstances as a

predicate for a modifpcation of spousal support. A contraty holding woutd subject trial

courtsta innumerabte mations to modify support orders upon the slightest change in the

parties' circumstances." Id. at l 22, citing Tremaine v. Tremaine (1996), 111 Ohio App.3d

703, 676 N.E1d 1249.

We still agree wlth this view. Further, we disagree with ffingsotver; which was not

discussed in Heckman. As a preliminary point of disagreement, we note that requiring a

"substantial° change in oircumsta nceswas not ajudicial response to the 1986 amendments

to R.C. 3105.18. A"substantlat" or "materiat" change of circumstances was the standard

Tnl COURT oF APPU'A 6S OF 01110
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used for more than ane hundred years prior to 1986.as a requirement for modification of

atimony. See Olney v, Watts (1885), 43 Ohio St. 499, 3 WE, 354. In Diney, the trial court

had dismissed a husband's request to enjoin further alimony payments based on his ex-

wife's remarriage. The Ohio Supreme Court reversed the trial court and allowed the

request for an lnjunction to proceed, commenting that:

"The real contention touches the right and duty of the court In a case like this to

review, morkfy, or vacate a former decree grarting akmony payable in irtsiaitments, by an

suit or proceeding instituied for that purpose, when such power had not been

reserved by the language and form of the former decree. It has been determined by this

court that a decree for alimony is not necessarily affected by the subsequent marriage of

the wife, although such a marriage may, in some cases, have the effect of reducing the

amount.

'By the general doctrine, and as practiced In the country whence our laws are

derived, askie, it seems, from all consideratitzns of the form of the decree, the court may,

from time to time, on any change in the circumstances of the parties, increase or reduce

the sum aNatted for alimony lempnrarly or permanently.' * * *

"in this issue, as in all others, what Is once adjudged is not to be retried. Yet, as the

atloviance is a continuous support for the wife, changed facts may require an altered

decree. As observed by Dr. Lushington, `where there is a material alteration of

cireurnstances, a change in the rate of alimony may be made.' " 43 Ohio St, at 507-08

(citations omitted) (emphasis added).

Notably, the Ohio Supreme Court referred in Otney to `any change in

circumstances" as a generic description of events that could potentially cause a reduction

TeC COURT or AVPEALS OF t7uta
SECt7N1] Ai"PGLL.4TIi UtSTRICT
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or increase in alimony. However, the condkion required for modifiaation was whether a

"materiai alteration" of ra'rcumstances had occut'red. The reason for requir€ng a materiat

alteration of circumstances was concem over finality of decrees and a recognition that

decrees should not lightly be set aside.

Subsequently, the Ohio Sup reme Court held in Law v. Law (1901), 64 t7hio St 369,

375-78, 60 N.E. 560, that alimony is not subject to modification where it is fixed by oourk

pursuant to an agreement of the parties, in the absence of fraud or mVstake. C3ineywas

distinguished because it did not involve such an agreement. Id. Thus, the general rule

followed by Ohio courts was that:

"Nd7here the terms of an agreement between the parties have been approved by the

trial court, and have been embodied by reference in the decree, such decree is not subject

to modification upon petition by one of the parties in the absence of fraud or mistake, and

in the absence of a reservation by the trial court of jurisdiction with reference tothe agreed

terms of alimony." Taylor v. Taylor ( t3eo. 18, 1975), Franklin App. No. 76AP-369, 1975

WL 182031, '4 (citat9ons onutted)

Where an agreement did not exist, but the aGrnony was ordered by decree, the

general law applied was that:

"(Ejven in the a bsence of a sperftprmuision in the decree retaining jurisdiction, the

trial court may exercise its equity jurisdietion and modify the decree as t"t would relate to

periodic alimony payments upon proof ot changed circumstances of the parties " 1975 WL

182031, '8 (citations omltted).

In the latter event, the change in circumstances "must be materiat a nd not purposely

brought about by the complaining party, they must be considered on the basis that the

'rHli COURTf3F APPEALS OF OHiO
SECp1dD APPELLATE QlSTRICT
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judgrnent sought to be modified was properwhen made, and they must be of suGh nature

or character that they could not have been reasonably anticipated and taken aecount of

at the time of the original trial or hearing.

"A change in.the financial condition of either the ex-husband or the ex-w'rfa may

justify modWication of the alimony award, if the change is rnaFerial or substanfial, and the

aileged change was not one which the trlal court expected and probably made allowances

for when entering the original deoree.' ld. (Emphasis added: citations omitted).

Thus, after 1885, and well befare the amgndment of R.G. 31E15.18 in 1986, Ohio

courts adhered to the coneept. of finatHy of decrees and the requirement of a material or

substantial change ln circumstances before modii'ying an aiimony or spousaf support

decree. The refusal to allow modification in situations involving agreement of the parties

was recognized as harsh, but coarrts considered themselves bound to appiythe rule inthe

absence of action by the Ohio Supreme Court or the. General Assembly. AAiller v. Miller

(O_P. 1958),153 N.E.2d 355, 358-359.

In 1975, the Ohio Supreme Court issued a decision invo#ving a request to terminate

alimony payments where the parties` separation agreement did not reserve jurisdiction to

modify the agreeement. Wolfe v.lNotfe (1976), 46 Ohio St.2d 399, 350 N.E.2d 413, "Prior

to tNndfe, a separation agreement entered into by the partles to a divorce was treated as

a contract. A separation agreement which was incorporated into the divorce decree was

not subject to modification by the court in the absence of mistake, misrepresentation, or

fraud, and in the absence of a reservation ofjurisdiction with reference thereto." Riedinger

v. Riedinger(Apr. 29,1982), FrankiinApp. Nos.81AP-137and 81AP-196, 1982V'dL4142,

'4_

THF; (;C)U[C7 OF APPEALS OF OHIO
SECOND APPE€,LA7'G DISTRICT
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in Wolfe, the Ohio Supreme Court discussed the historical origins of afimony and

concluded that"most awards of property incidentto a final divorce arereadjustments of the

party's property rights, and "*"" whether in the judgment such adjustment is ca6ted

"aiirnony" or °division of properly„ "' * (has not been considered) important' " 48 Ohio

St2d at 411 (parenthetical materiai In original). The Ohio Supteme Court also stated that

the power to award alimony had always been derived from the statutory fsw, which in its

present form sets out an eleven-factor guide for deciding first if alimony was "neressaryr"

and seCond, the "'nature. amount, and manner of payments of the sum allowed as

`alimony."' Id. at414, In this regard, the Ohio Supreme Gourt observedthat many of the

statutory factors hid little retevance to possible need for sus€enance, but were instead

perlrnentto property setttemerst. id.

After extensively oonsidering the issue ofjurisdiction to modify, the Ohio Supreme

Court concluded in Vt+affe that prior cases in Ohio had alluded to the "inviolability of an

alimony decree which is formutated by the incorporation of an agreement of the parties."

id.at416. However,thecour€reviewedanannotationonmodificationofalimonydecrees,

and noted that niany courts allowed modific.ation of periodic payments for alimony even

though based on agreement, under one of thefoitowing three rationales: (1) public policy;

(2) the theory that incorptsrated agreements are advisory, rather than tJinding on c.ourts;

and (3) the concept that agreements lose their contractual nature once they are adopted

by a court and are merged into the decree. fd. at 416, oiCing Annota€ion {9975}, 61 A.I.R.

3d 520, 551-52.

The Ohio Supreme Court acknowiedged that settlements of property rights are not

modifiabie, but observed that it had previousiy adopted the view that obligations of child

I
SGCONO APl"fl,E,t1TE. pIS'f'REC'P
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support and alimony are imposed not by contract but by decree, where an agreement is

incorporated in a decree. Therefore, the court adopted the merger doctrine for alimony

modification proceedings and held that a decree would not be subject to modification if the

alimony award "is not solelyfor support. but is in settlement of property rights." €d, at 418.

The court then noted that:

"it is self-evident that a separaUon agreemert, which purports to set a fair level of

alimony for sustenance, as well as divide and distribute tlie property of the parfies and

sattie their affairs, Is not necessarily continually faif and equi3ahle thereafter. We may

assume that it is fair at the moment of its execution, and that it continues to be fair at the

time ofdiworce if the parties offer it for inciusion and merger into the decree. At that point,

al€ that can be said is that it sets a fair and equitable `initial €evei' of obligations ""

°Such €nhia€9y fair egreements may be rendered manifestiy oppressive in countless

situations, such as where the custodian of the children falls to provkie proper care and

guidance,orwherathereceiverofalimonymakesno attempt at self-support "orwiiere

the economic situaGon of either or both of the parties drastically changes. The ho€ding in

this case, that a caurt has continuing modifacatlon jur9sdiction over alim ony for sustenance

is to assure that such awards are c;ontinuai€y just " id. at 41 &(footnotes omitted).

Acccrdingiy, INo[fe allowed courts to modify aiimony, even though the parties had

reached agreement, and had also failed to provide for a reservation of jurisdiction in their

agreement. After 4R/otfe was decided, trial courts continued to require a substantial or

material change of circumstances before permitt€ng modifiaation of alrmony.' However,

'See, e.g., Sertsctie v. SerCsche (Dec. 12, 1976), Warren App. No. 87, 1976 WL
190497, 11; Nuffrnan v. Huffman (Aug. 8, 1978), Frar3k€in App, No, 75AP-60,1978 WL
217007, "3, Moore v. Moore (June 19, 1979), Franklin App. No. 78AP-755, 1979 WL

T3dr CCYUR'r OF AI'YEAL$ OF 01i1E3
SECOND AFrEL[.A7`E O3sTRICT
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while the substantiaE circumstances requirement remained unchanged, WoTfe's adoption

of implied reservation of continuing jurisdictian was the subject of debate,

In 196+3, the Ohio Suprerne Court limited Wolfe to divorce actions, holding that trlat

courYs do not retain continued jurisdiction to modify periodic alimony payments in

dissolution actions. McClain v: McClain (1984), 15 Ohio St.3d 283, 473 N.E.2d 8'11,

ibus. The decision in McClain was based on the consensual nature of separation

agreements that are incorporated into dissolution decrees and the iegisfature's removal of

alimony in 1975 from the matters over which trial courts retain jurisdiction under R,G.

3105,05(8), goveming dissolution actions. 9d. at 250-91, The dissent in McClain argued

that 44'oife's oont3nuing modif•ioation jurisdiction was synonymous with the trial court's

Inherent equitable jurisdictton. id. at 291 (Pord, dissenting).

In 1984, the Ohio Supreme Court also heGd that where the part9es have agreed to,

and the trlat court has decreed, sustenance alimony for an ascertainabfe amount over an

ertainab3e term of years, the award is not subject to modificatton absent an express

reservation of jurisdiation. Cotizaf'i v. Colizolt (198A), 15 Ohio St.3d 333, 336.474 N.E.2d

280. The 4hioSupreme court stated that this decision was not a retreat from Wctfe, which

condnued to rdntrod when the amount and/or du ration of alimony was indsfufite. The coort

ed that "wh+ere a decree incorporates an agreement of the parties which specifically

209130,'3; Mattoni v. Mattnni (Feb. 22, 1980), Lucas App. No. L-79•129, 1580 WL
351170, *3; Learmonth v. Learmonth (Mar, 3,1981), Franklin App. No, 84AP-537,
1981 WL 3030, `2; Davis v. Davis (Oct. 21, 1981), Clark App. Na. 1568, 1981 WL
2576, 4; Forkapa v. Forkepa (Jun,e 26, 1981), Lucas App. No. L-8-305, 1981 UVL 5670,
`2; Bauerv. 8auer(Apr.15, 1982), Montgomery App. No, 7596, 1982 WL 3719, '1 ;
F2iedinger v. F7aedinger,(Apr. 29, 1982), Franklin App. Nos. 81AP-137 and 81AP-198,
1982 WL 4142,'4; Bfakemore v. 8lakemore 5 Ohio St.3d 217, 220, 450 N.EV2d 1140;
and r3ingham v. 8tngharn (1983), 9 Ohio App.3d 191, 459 N.E.2<t 231.

TIsH COURT OF .V'PEALS c?F oti3o
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cielineates the amount and duration of sustenance aiimony, '*' such a decree should be

its proper degree of finality." Id at 338.

Subsequently, in 1985, the Ohio Supreme Court again distinguished VVotfe, in a

case involving a divorce decree, rather than a separation agreement. This time, the Ohio

Supreme Court stated that the trial court lacks jurisdiction to modify sustenance alimony

awarded fo r a fixed period of years, even though the decree is subject to termination in the

event of remarriag e, death, or cohabitation. Ressier v. Resster(1985), 17 Ohio St.3d 17,

476 N.5.2d 1032, syllabus. The Ohio Supreme Court observed that it was "promoting the

concept that alimony decrees should possess a degree of finaFity and certainty," and that

divorce decrees "determined by court order deserve the samp finality as those ordered

pursuant to an agreement." ld. at 18-19. ,lusticeCalehreeze, in his dissent, reasoned that

the decree in question was insuffictently distinguishabie from the decree in Wo[fe. Justice

Ford agreed, commenting that the court's "re-examination of its principles **' appears to

be the ereation ofan amorphoustrial thatisiiifficuit to follow." td, at 21(Ford, dissenting).

These problems were addressed when R.C. 3105.18 was amended by Arn. H. B.

358, effective May 2, 1986. See 141 Ohlo Laws, Part II, 3388. The Senate Judiciary

Committee Report for H. 8. 358 noted that existing law did not speoifically authorize

alimony awards in actions other than alimony proceedings. Despite this fact, courts had

judicia9ty recognized continuing jurisdiction to madify periodic monetary payments in

divorce cases, even where alimony had been awarded pursuant to a settiementagreement

incorporated into a divorce decnae, in contrast, trial courts did not view themsetves as

having continuing jurisdiction to modify alimony that had been agreed to and incorporated

into dissolution decrees. Am. H.B. 358, as reported by S. Judiciary, pp. 1-2, Ohio

Tfla touNT oF ArrGnt.s oi' 6HK)
SECfâ N€) ArrCLL.iTC DISTRICT
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Legislative Service Comm.18 $5-1886, LSC Box 34. During its discussion of these points,

the Judiciary Committee Report teferred specifically to both Wolfe and McClarn. In

addition, the Judiciary Committee Repcrt noted that:

°Accarding to tesfimony before the House Civil and Commercial Law Committee,

some Ohio courts will not modify alimony agreed to in a separation agreement involved in

a dissolution of marriage case even ifthe parties expressly have provided in the agreement

that the atimorry is modifiable by a court. The courts have concluded that the Revised

Codedoes not grantthem continuing jurisdiction overalirz onyin such a case and thatonly

the GenerM Assembly, not the parties to a proceeding, can confer jurisdiction on the

courts." ld. at 2-3 (emphasis in original).

H.B. 358 proposed changes thatwould govern modifcatic7nof orders in tloth divorce

and dissolution actions. Consistent with the fact that only the legislature can confer

jurisdietion, new subsection (D) was added to R.C. 3105,18, and stated that:

"if a continuing order for periodic payments of monay as alimony is entered in a

divorce or disso6ution of marriage action that is determined on or after the effective date

ofthisamendment, the court thatenters the decree of dieorce ordissolution does not have

jurisdiction to modify the amount or terms of the alimony unless the court determines that

the circumstances of either parfy have changed and unless one of the fnllowing applies:

"{1) in the case of a divcrGe, the decree or separation agreement of the parties to

the divorce that is incorporated into the decree contains a provision specificalty a uthorizing

the court to modify the amount or terms of alimony;

'{2) in the case of a dissolution of marriage, the separation agreement that is

approved by the court and incorporated into the decree contains a provision specifically

THE COURT 4F APPEALS pF OHiO
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authorizing the court to modify the amount or tenns of a[fmony." 141 C)hio Laws, Part et,

3388, 3389.

As a jurisdicfional matter, the amended statute required both a change of

circumstances and a reservation of jurisdiction. This was a change in the law as

established in Wolfe, since implied reservation of jurisdictfon would no tonger be allowed.

In discussing existing law, the Judiciary Gommittee Report also stated that "changed

circumstances commonly is Isle] the basis for such a modiffcation." Am. H.B. 358, as

reported by S. Judiciary, at 1. By referring to th3e corsmmn basis for modification, the

legislature clearly indicated an awareness of the existing requirements being applied by

courts.

After the 1986 amendments to R.C. 3105.18, Ohio courts continued to routlneiy

apply a substantial change in circumstances as a thn;shold requirement for modification

of alimony, As we mentioned, #4ingsolveY cites the 1986 Tenth iJistrict Court of Appeals

decision in Letghner as supplementing the 1986 amendments to 13.C. 9105.18 with a

judicaai deflnitfon pf'changed dreumstances." 20t)4-0hio- 3844, at ¶ 17. In our view,

Leighner simply applied well-established law that:

"lyhere modification of an existing orderfor the payment of sustenance alimony is

requested, the threshold determination is whether the order can be modified, whlch

requires a finding ofa change in circumstances sincethe orderwas entered, The change

in circumstances must be substantial and must be such as was not contemplated at the

time of the prior order. Only if the necessary prerequisite has been satisfied may the trial

court move on to a consideration of whether the order should be mod9ied " Leighner

{1986}, 33 Ohio Rpp.3d 214, 215, citing Bingham (1383), 9 Ohio App.3d 191,469 N.E.2d

THE COURT OF APPflALS OF o9[€Yl
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231.

Asis evident, the case cited by Lelghner(Bingham)was issued well before the 1986

enactrnent of R.G. 3105.18(D). Gonsequently, the"substantial" change of circumstances

requirement was not adopted as a result of the lack of definttlon in the statute.

Furthermo re; the Tenth District would not have been in a position to adopt a judicial

definition in response to the alleged lack of definition of "changed circumstanaes" in R.C.

3105.18(D), since R.C. 3105.18{D} specificai3y provided that it would apply only to

continuing orders for periodic alimony entered on or after the effective date of the

which was May 2, 1986.

The Tenth Dfstriot decision in Leighnerwas issued in June, 1988, which was only

about iwo months after the amendments. The ariglnal order for periodic alimony in

Leighrrerwas also entered two years before the requestforrnrsdifeoation was filed. 33 (3hio

App.3d' at 215. Therefore, the pertinent events occurred well before the 1986

amendments, and R.C. 3195.1B(D) did not even apply to the case. Consequently, the

Tenth District would have had no reason to "supplernent" the tack of definition in the

amended statute.

In 1991, a number of changes to the domestic relations laws became effective,

including the addition of subsection (F) to R.C. 3105.18. See 143 Ohio Laws, Part III,

5426-5457. As we noted, the Ninth District concluded in Kingsolver that subsectioh (F)

was enacted for the purpose of giving trial courts broad jurisdiction, and to eliminate the

requirement of a substantial change of clrcumstances. Kingsolver, 2Q04-OhEo-3844, at jj

21.
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We see no indication that this was the General Assernbly's intent. In contrast tothe

debate over implied reservation of jurisdiction, courts had routinely required a substantiaf

change of circumstances in cases where the 1986 amendments applied, without any

indication of a dispute over interpretation of the amended statute_ See, e.g.. Sony v, Sony

(August2, 1990), FranklinApp. No. 1367,1990 WL'E1Cl268, "8(original decreewasfited

in 1988, reserving judsdiction to rnodify; appeltate court required "substantial change" of

circumstances in 1990), Turella v. 7urefta (fVov. 21, 1990), CuYahnga App. No. 57724,

1990 WL 180646, `2 (original decree wasfifed in Qctober,1986; court required °suttstantia!

change" of ctrcurnstances in 1990); and Coder v. Coder (June 13, 1990), Montgomery

App. No. 11738, 1990 WL 80554. '3 (original decree was filed in October, 1987; court

applied substantial change of circumstance in 1990).

Legistative history also fails to reveai any concern over jurisdictionat issues in the

alimony ccmtext. For example, in March, 1886, the 1161h General Assembly created a 15

member Domestic Relations Task Force for the purpose of conducting a comprehensive

review of Ohio's domestic retatlons law. The Task Force held eleven pubtic hearings in

locations representing every region of the state. See The Domestic Relations Task Force

Final Report Submitted to the Ohio General Assembly pursuant to Sub, S. JR 12 of the

1161 General Assembly, p.1. Following these public hearings, the Task Force Report was

submitted to the General Assembly in .lune,1987.

The Report noted that public testimony did not focus on the issue of alimony. Id.

at 10. However, the Report did contain some general comments on alimony. For

exacnple, the Report discussed alimony support payments and nationwide statistics on the

number of women being granted alimony, which had declined to some extent between

TF[E CauRT aFAP Fr:ALS OF OHIO
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1980 and 1984. After discussing the current state of the taw on aiimony, the Report

recommended that R.C. 3105,18(A) be amended to allowalimony out of the marital estate

as the court deemed reasonable to either party, The report concluded that this change

woutd ctarifywhat judges could consider as alimony. It would "exempt separate property

from distribution and require alimony to be allowed onty from rnarltai property or as

matntenance payn:ents." Id. at 14. However, the Task Force Report did not mention

either R.C. 3145,18(0) or the existing standards for modifying aiimony.

Recommendations were made on a wide variety of other subjects, including

resolving disputed custody and visitation issues in mediafton; penalizing false reports of

abuse durtng doanestic relations cases; adoption t7P shared parenting laws; adoptron of

factors to be considered in forming visitation orders; adoption of child support guideiines;

performance standardsfnr domestic relations courts; and changes in domestic violence

Subseyuently, in July, 1990, the 118'h General Assembly enacted H. B. 514, which

replaced aotlons for alimony only with actions fo r tegat separation, established procedures

for distributing separate property and marital property in act3ons for dlvorce or legal

separation (ne+v R.G. 31€75_171); replaced "aiimony" paymants with "spousal support,"

and eliminated some existing taotors used to determine the type and amount of spousal

support Some new factors to be used in the spousal support determinatian were also

added. See 143 Ohio Laws, Part III, 5426-5457. See also, Sub. H.B. 514, as reported by

S. Judiciary, p. 1., Ohio Legislative Senrice Comm. 1989-1990, LSC Box 43. lind, of

course, H.B. 514 also added R.C. 3105.18(F). Id.

TFfE' CGLIRT OF APPGALS OF 01{E0
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fn discussing the existing #awon spousal support, the Judiciary Committee Report

for H. B. 514 indicated that currently, reasonable alimony couid be awarded, and courts

vaere required ta consider all relevant factors In determiningwhether alimony was

necessary. Id. at 8, This part of the Judiciary Committee Report did not mention existing

faw on modification of alimony.

In describing the operation of the proposed biq, the Judiciary Committee Report

noted that courts would be able to award spousal support, but only after determining

disbursement af property under the bilL Id, at 7. With respect to modification, the

Judiciary Committee Report stated only that:

"For the purposes of modifying a prior order for periodic payments of money as

spousal support in a divorce or dissolution aaiion, or in an action for legal separation, a

cha nge in circumstanoes af a party (which is necessary forrnodification) wou ld include, but

not be 8imited to any increase or involuntary decrease In the paRy's wages, salaryy,

bonuses, living expenses, or medical expenses" 1d.

Finally, the Judiciary Committee Report observed that the bill would eliminate

existtng specific requirernents for determirting tte type and amunt of a5mony, such as

property brought to the marriage by either party and contributions of a hornemaker, Other

faciors were also being added, such as income of the par#ies from all souroes, including

income fram property `distributed" under the martial property and separata property

division; mental conditions of the parties; and contributions of eaoh party to the education

of the other, ld. at 8.

In contrast to the specific discussion of elements that were being eliminated and

changed in R.C. 37 Q5.18(C), there were no similar remarks or comment on changes being

Tjii•_' CUUkT OP hPPt3AL.S OF OHIO
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R, C. 3i05,18(17). The arrwndrnents to R.C_ 3105.18 took effect in January,1991,

and ©hio courts continued for well over a decade to uniformly apply the requirement of a

substantial change of circumstances, until the Kingsofver decision in 2004.

In vlew of the well-established nature of the existing law since 1885, and the

legisfature'sfailure to even mention what would have been a signifieant change, we cto not

'inasotver's view of the 1991 amendments. If these amendments were intended

to disrupt law that had been established for many years, and had intended to confer

jurisdiction.on trial courts for "any" change in circumstances, regardless otthe magnitude

of the change, the Generai Assembly would likely have said so. Furthermore, as a matter

of public p9licy, the General Assembly would not have intended to confer unrestricted

ability on litigants tooontinualiy re-open Judgments to re-litigate support issues, particularly

since it had restricted jurisdiction in 1988. And, as we mentioned before, there is no

indication that any signif cant events, including confticfing case interpretatiwss or struggEe

applying the law, had occurred between 1986 and 1990. when the statute was again

amended.

We also do not find the language used by the General Assembly to be free from

ambiguity. In assessing changes of circumstances priorto the 1991 amendments, many

courts had focused their attention on the factors specifically listed in R.C. 3105.18. For

exampie. in Conners v. Gonners (Sept. 27, 1979), 79 AP-284, 1979 WL 209359, °3, the

court rejected a request for termination of alimony payments because there had been rro

"substantial change of circumsta nces in any of the factors provided by R.C. 3105_18 "

Among the facts, raised, however, was a $5,000 increase in the ex-wife's salary since the

time of the original decree. id.

"I'HE COUktT (1F .AI'PEAL.S OF 08110
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Rather than focusing on the increase In salary, the court stressed that the ex-wife's

earrling ability had not increased sinoe the divorce, because she had not received more

training, nor did she work for a different employer so that she could substantially increase

her salary. Id. See also, e.g., Moore v. it+loore (June 19,1979), Franklin App. No. 78AP-

755, 1979 WL 209130, "3 (iirtding that no substantial change had occurred because the

plaintiffs earning ability had nrt changed, "nor have any of the other factors in

3106.18(B)"}.

This does not mean that Ohio courts never considered increases in incorne. For

example, the court in Bingham observed that It was inconceivahlee that a substantial

change ofcircurnstances had not occurred in the eight years since the or6ginaide®ree was

entered, "if only in view" of the fact that the support recipient's earnings had more than

tripled. 9 Ohio Rpp,3d 191, 193.

Courts also considered changes in fiving expenses, even though that was not an

listed in R.C. 3106.18, See T"lsdale v. Tisdate (Dec. 5, 1988), Hocking App. No. 436,

1986 WL 13656, *3 (holding that the trial court did not err in finding a substentiai change

of czrcumstances based on the ex-waFe's satisfaotion of her mortgage with postvdecree

accident proceeds. This decreased the ex-wi(e's iiving expenses and she received

voluntary contrtbutions as weil irnm a friend wifh whom she shared her home).

Nonetheless, priorto 1991, wages, salaries, bonuses, medical expenses, and living

expenses were not among the iterns specifically listed In R.C. 3105.18. Since these items

not listed, the legislature could simply have intended to provide further guidance to

courts as to matters that are appropriately included in determining whether a change in

circumstances has occ€rrred. Olney, 43 Ohio St. 499, 508,

Tlli= COURT OF APPEALS C3it UHIt]
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The legislature could also have used "any" as an all-inclusive term designating all

itemswithtnaparticuEarcategory. Forexample,°livin.gexpenses"and"medicalexpenses"

are broad categaries. The use of the word "any" eliminates arguments about whether a

specific type of expense within these categories coutd be considered in deciding if a

change of circumstances has ocxurred.. We find these interpretations more logicalty

consistent Wtta the history and purpase of alimony and spousal support modification than

Kingsoiver's conclusion that "any? change of ciraumstances aonfers jur+sdicticm on nourts

to modify its prior orders,

Furtlaermore, some of the factors llsted in R.C. 3105.18{8} before the 1991

amendments, like the parties' °relative assets and tiabilities," `expecfanc9es and

Inheritances,' and "property brought to the marriage," were more relevant to decisions on

property division than to support and maintenance.° See Stevens v, Stevens (1986); 23

Ohio St.3d 115, 123, 492 ta.E.3d 131(Lltright, conourring). Stevens [nvolved the issue of

whether a spouse's contribution to her husband's professional degree should be

considered martial property subject to division or as an element In reaching an equitable

award of alimony. The Ohio Supreme Court adopted the latter position, deferring to the

legislature for any changes in the domestic relations law on treatment of a professional

degeee upon divorce. Id. at 120, n. 5.

In a concurring opinion, Justice Wright commented on the fact that R.C. 3105.1$

listed factors more appropriate to property division, and on the fact that the lack of nlarity

in the current"hybrid" statule made itdifficufit to interpret legislative intent. Id. at 123. The

°R.C. 310518(13) was renumbered as R.C. 3105.18(C) in the 1991 amendments
and retains that designation to date. See 143 Ohio Laws, Part ill, 5426, 5458.

TnL'-CO'U83`4lFAhPLALS OF f3HIt1
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1991 amendments to R.C. 3105.1& appear to address these conoerns by adding factors

for contributions of a spouse to the education and tr'aining of the other spouse; by

eliminating certain factors relating to "property division," like "expectancies and

inheritancea" and "property brought to the marriage;" and by add3rrg R.C. 3105.18(F),

which included matters more pertinentto maintenance, like wa ges, salary, tiving expenses,

and medical expenses, underthe categoryof a change of circumstances. 143 Ohio Laws,

ti I, at 5456-57. Again, increases or involuntary decreases in wages and expenses are

perfinentto the issue of spousal support, and were considered by courts prior to 1991.

However, they were not specifically included as part of the equation before the 1991

amendments.

Accordingly, weconclude that when R.G. 3105.18(F) becarne effective in 1991, the

General Assembly did not intend ta change the wre9t-settled requirement. that before

modiftcation of a spousal support order can be permitfed, the change in circumstances

must be substantial and must not have been contemplated at the time of the prior order.

Mctfe+a.ry, 2004-9hio-4047, at114, citing Tremaine Y. Tremaine (1996), 111 Ohio App.3d

703, 706, 676 N.E.2d 1249. As we noted in Heckman, to reaoh any other result would

open the courts to a deluge of requests for modification, no maffer how trivial, 2005-4hio-

6141, at¶22.

Kingsolverdiscounted this concern based on existing guidelines governing frivolous

pleadings and its belief that the use of the word "any° could not reasonably be

contemplated to mean a nominal change. 2004-Ohio-3844, at 123, n. 4. However, this

position contradlcts Kingsotve.r's unqualified interpretation af the word "any" as meaning

"`unmeasured or unEimited in amount, quantity, number, time or extent.' " Id. at ¶ 21.

TFCr_ t0UR7' 41' APPEAI_S 412 01310
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Furthennore, guidelines on frivolous pleadings indicate that a pleading will be

considered frvolous if it is "nat warranted underexisting Iam " R.C. 2323.51(A)(2)(ii). If

the word "any" means "unEimtted in amount," one would be hard-pressed to argue that a

p€eading raising even a nominal change in circumstances is notwarranted under existing

law. Notably, this does not even take into consideration the difficulty in deciding what

changes are more than nominal or are of sufficient magnitude to avoid sar«ctions for

frivolous conduct, and the amount of ]itigatfon that could be spawned from parties

contesting these matters.

In the present case, the trial court's faikure to apply the correct legal standard was

an abuse of discretion, sinoe decisions are unreasonable itthey are not supported by a

sound reasoning process. RAAA Enterprises, trrc. C1990y, 50 Ohio St.3d 157, 189,

Regardless of the terms of the divorce decree (which in this case was based on an

agrmment read into the record in open oourt), the parties could not agree to confer

jurisdiction on the cou€t. Subject-matterjurisdiction "is always fixed and determined byEaw

and cannot be conferred on the court by any consent or acquiescence of the parties."

Pala# v, Polak (Dec. 12, 9986), Montgomery App. No. 9993, 1986 WL 14245, '3. The

parties could agree to reserve jurisdicdon in the decree, but R.C. 3105.98(E) sets forth an

additional prerequisite fbr jurisdiction that must be met.

Acoordingly, the order of modification in this case must be reversed, and this cause

must be remanded so that the trial court can consider whether a suhstanflat change of

circumstances has occurred that was not contemplated by the parties at the time of the

original decree. If this threshold inquiry is satisfied, the court may then determine whether

the existing order should be modified and what amount of support is reasonable and

THP•_ COURT OF.tpPF;Ai.S OF t5H[O
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Based on the preceding discussion, the Second and Third Assignments of Errorare

ined,

113

Frances's First Assignment of Error is as follows:

"THE TRIAL COURT ABtiSEl3 ITS DISCRETION BY NOT INCLUDING OR NOT

1MPUTINGRENTSFROMTH£ BENCHWOOD RENTAL IN DETERMININGAPPELLEE'S

tNCC7tdIE FOR THE PURPOSE OF MODIFYING SPOUSAL SUPPt7RT.®

Under this assignment of error, Frances contends that the trial court abused its

discretion by failing to include certain inaome for purposes of modifying spousaE support.

A property that Stanley owned on Benchwood Drive generated 514,700 in yearly rental

income, wfthout deducting items like property taxes and insurance, butwas sold during the

'in this regard, we note that the trial court concluded thatthe spousal support
praviaions in the decree are ambiguous. ""Agreements incorporated into divorce
decrees are contracts and are subject to the rules of construction governing other
controcts,' " Jackson v. tfendrickson, Montgomery App. No: 20866, 2005-Ohio-5231, at
17. "Vtlhenever a clause in a separa3ion agreement is deemed to be ambiguous, it is
the responsibility of the trial court to interpret it, The trial court has broad dlscretion in
clarifying ambiguous language by oonsidering not flnfythe intent of the parties but the
equaffesxnvotved." In re 1Yfarriage of Seders (1987), 42 Ohio App.3d 155, 156, 536
N.E.2d 1190 (emphasis added). In addition, "parol evidence is admissible to explain the
parties' understanding at the time the agreement was made when contractua9
provisions are ambiguous and subject to different interpretations." Soarlx v. Scarta
(Apr. 25, 1989), Franklin App: Nos. 88AP-724, 88AP-728, 1889 N,IL 43255, "2. Neither
the magistrate nor the trial court received any evidenee as to tfle understanding of the
parties at the time of their agreement, which could be helpful. We also note that an
epuitable ooncept in assessing spousal support, is the benefit an individual receives
from sharing expenses with another. See Cyalfa v. Ga!!o, Lake App. No. 2004-L-1 93,
2006-Ohio-873, at1134, and McM1dutt v. Mchlutt, Montgomery App. No. 20752, 2005-
Ohio-3752, at 1115 (noting that "the ability to share expenses Is relevant in deciding
whether an obligor's claim of poverty is welt.taken.")
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pendencyofthetriafcourtproceedtngs. Aswementionedabove,themagistrateimputed

income to Stanley in the amount of $14,700 per year based on Stanley's decision to

voluntarily decrease his gross income by seiling a rental property. in ruring on Stanley's

objections, the court excluded the rental income because it found insufficient evidence that

Stanley sold the property in an effort to deprive Frarices of support

Frances contends that the t€iaf court improperly allowed Stanley to benefit from

voluntary acts that reduced his income for spousal support purposes and also e[iminated

maritat debt. The voluntary acts were Stanley's sale of the Benchwood property and his

subsequent use of sale funds to pay off mongages on personal and marifal property.

Stanley contends, however, that the Senchwood property was purchased with inherited

funds and that he did not have to use his inheritance to ptoduce income.

In view of our disposition of the First and Second Assignments of Error, this

assignment oferror is moot. If the tdaC court reacfies this issue on remand, we note forthe

court's guidanc.e that °changes in income within the context of a spousal suppo€t

modification must be involuntary and not brought on by the payor." Addingfon v.

Addington, Sciolo App. Nt7, 05CA3434, 2005-Ohio-4871, atI 9. See also, Mefhorrr v.

Melhorn (Jan. 30, 1989), Montgomery App. No. 11139, 1359 WL 8452, *1

We also note that the magistrate's decision, including the choice of imputing

income, was prsmised on credibility. We have previously stressed that a magistrate is `a

subordinate officer of the triai court, not an independent o€ficer performing a separ•ate

function " W€ngard v, 4Yrngard, Greene App. No. 2005-C.q-09, 2005-0hio-7086, at ¶ 17.

As a result, the trial court does not assume the posit,ion of an appellate oourt in reviewing

the magistrate's work. !d. Therefore, a efe novrs standard of review, not an abuse of
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d'€scret9on standard applies, and the trial court should not adopt the magistrate's factual

findings unless it agrees with them. Crosby v. McWittiams, Montgomery App. No. 19856,

2003-fihio-6063, at¶33-34.

Nevertheless, where a magistrate comments on credibility and the triaf court does

not take additional evidence as is authorized under Civ. R. 53(D)(4)(b), "the judgment of

the magistrate on Issues of credibi6#y is, absent other eviden[e, the last word on the issue

forall practical purposes." Quick v. Kwlatkowski, falontg App. hio.1g$z0,2001-t?hio-

1498, 2001 WL8714q6,'4. See also, MacConnetl v. Alettfs, Montgomery App. IVo.19924,

21)04-t}hio-170, at ¶ 16, n.1 (indicating that a trial court does not lrnproperly defer to the

magistrate where it gives "some deference to the magistrate's credibility determinations,"

but also independently considers the evidence before it).

In view of the disposition srfthe Second and Third Assignments of Error, the First

Assignment of Error is rnoot.

EU.

StanWs Cross-Assignment of Error is as foilows:

7HE TRIAL COURT ABUSED ITS DISCRETION BY MAICING THE REDUCTION

IN SPOUSAL SUPPORT EFFECTIVE MARCH 6, 2006.'

Under this assignment of error, Stanley contends that the trial court erred in its

choice of the effective date of the reduction in spousal support The trial court reduced

support as of the date of the hearing before the magistrate, rather than the date on which

Stanley served Frances with the motion to reduce support.

'ril l: CL741ft'r UF APPEALS OE Cltl EtY
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Because this matter is being remanded, the cross-assignment of error is moot. We

do note that such decisions are subject to an abuse of discretion standard. See, e.g.,

Ridentu+rv. Ridenour, Delaware App. No. 040AF12082, 20fl5-Ohio-3922, at¶ 18.

Accordingly, the Cross-Assignment of Error is moot.

IV

Frances's Second and Third Assignments of Error having been sustained, and the

First Assignment of Error and Stanley's Cross-Assignment of Error having been overruled

as moot, the or<ier of the trial court modifying spousal supporf is Reversed, and this cause

€s Remanded for further proceedings cansistent with this opinion,

(Hcn: Sumner E. Walters, retired from the Third Appellate District, sitting by assignment
of the Chief Justice of the Supreme Court of Ohio.)

DONOVAN and WALTERS, JJ., concur.

Copies mailed to:

Charles D. Lowe
Mark E. Stone
Hon. Denise L. Cross
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Background: Ex-husband and ex-wife filed motions
for modification of spousal support. The Court of
Common Pleas, Summit County, No. 21773, denied
motions, and ex-wife appealed.

Holdings: The Court of Appeals,
held that:

Whitmore, P.J.,

(1) term "any," as used in statute addressing
modification of spousal support and providing that
change in circumstances includes any increase or
involuntary decrease in party's wages, salary,
bonuses, living expenses, or medical expenses, does
not mean "substantial" or "drastic," and

,(Z) change in circumstances existed, and thus, trial
court had jurisdiction to modify spousal support.

Reversed and remanded,
West Headnotes
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134k230 Permanent Alimony

1341245 Modification of Judgment or
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Term "any," as used in statute addressing
modification of spousal support and providing that
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change in circumstances includes any increase or
involuntary decrease in party's wages, salary,
bonuses, living expenses, or medical expenses, does
not mean "substantial" or "drastic;" statute merely
requires court to determine whether change has
occurred in party's economic status. R.C.
3105.18(E,F).

j2 Divorce 134 C^-`^245(2)

134 Divorce
134V Alimony, Allowances, and

Property
134k230 Permanent Alimony

134k245 Modification of
Decree
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and Rights of

Change in circumstances existed, and thus, trial court
had jurisdiction to modify spousal support, where
evidence indicated that ex-husband's salary increased
from $84,696 to $134,889, that ex-wife's salary
increased from $16,000 to $25,746, and that child
was no longer living with mother, but was living with
sister in condominium supplied by ex-husband. R.C.
&- 3105.188, F)>

Appeal from Judgment Entered in the Court of
Common Pleas, County of Summit, Ohio, Case No.
21773.

Kenneth L. Gibson and Sharyl W. Ginther, Attomeys
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DECISIONAND JOURNAL ENTRY

*1 This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:
WHITMORE, Presiding Judge.
{¶ 1} Defendant-Appellant Carole A. Kingsolver has
appealed from a decision of the Summit County
Court of Common Pleas, Domestic Relations
Division that denied her motion for modification of
spousal support. This Court ieverses and remands.

I
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{¶ 2} Defendant-Appellant Carole A. Kingsolver
and Plaintiff-Appellee John T. Kingsolver were
married in Detroit, Michigan, on December 30, 1972.
Two children were born as issue of the marriage, to
wit: Jennifer and Laura. Appellee filed for divorce on
December 11, 1996. Appellant filed an answer and
counterclaim for a legal separation on February 26,
1997; she later withdrew her answer and
counterclaim. Before a trial was held on the matter,
however, Appellant filed a motion for conciliation
pursuant to R.C. 3105.091 wherein she requested the
trial court order the parties to undergo conciliation
for a period of ninety days and order the parties to
undergo counseling. The order was granted on
November 12, 1997.

{¶ 3} The divorce was granted on June 9, 1998. A
separation agreement, which the parties had
previously entered into, was incorporated into the
judgment entry of divorce. Appellant was designated
as the primary residential parent and legal custodian
of the minor child, Laura. Appellee was ordered to
pay Appellant child support in the amount of $800
per month, plus a monthly processing fee. The terms
of the divorce decree further provided that Appellee
would pay Appellant spousal support in the amount
of $1,500 per month, plus a 2% processing fee.

{¶ 41 On June 24, 2002, Appellee filed a motion for:
1) chauge of custody r''; 2) modification of spousal
support; 3) child support; 4) referral to family court
services; 5) appointment of guardian ad litem; and 6)
attotney's fees. Specifically, Appellee requested an
order changing custody of Laura from Appellant to
him based on changed circumstances and to terminate
his spousal and child support obligations. On August
5, 2002, Appellant filed a motion to increase spousal
support. A hearing on the parties' motions was held
on August 13, 2002. In an order dated August 23,
2002, the magistrate found that Laura was no longer
residing with Appellant, but living with her adult
sister in a condominium owned by Appellee. The
magistrate set another hearing to address the financial
issues (i.e., child support and spousal support) raised
by both parties.

FNI. Appellee later withdrew the motion for
reallocation of parental rights.

{¶ 5} Another hearing was held on October 25,
2002. In an order dated November 26, 2002, the
magistrate found that in addition to Laura living in a
condominium owned by Appellee, Appellant paid
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"little or nothing" for Laura's expenses. The
magistrate further found that at the time of the
divorce, Appellee earned $84,696 and, "[f]or some
reason not explained to the magistrate [,]" Appellant,
a homemaker at the time of the divorce, was
attributed earnings of $16,000. After the divorce, the
income of both parties changed. The magistrate
found that Appellee had retired, but that his annual
income rose to $91,455, in addition to $43,434
pension he received annually. Appellant remained
unemployed and the magistrate concluded that "[i]t is
unlikely that she will enter the workforce."She did,
however, receive $22,746 a year from Appellee's
pension, in addition to interest income in the amount
of $3,000 a year. The magistrate concluded that
"[t]he parties' relative positions have not substantially
changed since the divorce was granted" and that "[a]
change in the amount of spousal support to be paid
[was] not warranted."The magistrate dismissed
Appellee's motion for change of custody; terminated
Appellee's child support obligation; awarded
Appellee judgment against Appellant in the amount
of $3,500 for Laura's education expenses; and denied
both parties' motions for modification of spousal
support.

*2 (¶ 6) Appellant filed objections to the
magistrate's decision. Appellant argued that the trial
court erred in denying her inotion for modification of
spousal support. She maintained that the magistrate
"failed to acknowledge and/or consider that, in
addition to his substantial increase in salary,
[Appellee] now annually receives 90% more than
[Appellant] in pension benefits. From this change
alone, the Magistrate erred by concluding that the
parties' relative positions `have not substantially
changed since the divorce was granted.' " Appellant
further argued that "the Magistrate erred when she
failed to consider the termination of child support and
the impact that loss of $800 per month in income
caused [Appellant's] 'relative position.' Indeed, with
[Appel]ee's] position $800 per month improved and
[Appellant's] position $800 per month worsened, the
differential on the `ledger' is $1,600 per month ." In
essence, Appellant contended that "[i]t was an abuse
of the Magistrate's decision [sic] and an error as a
matter of law for her to fail to find that the parties'
relative positions had substantially changed."
Appellee filed a response to Appellant's objections.

{¶ 7} On September 15, 2003, the triai court
overruled Appellant's objections. The trial court
dismissed Appellee's motion for change of custody;
terminated Appellee's child support obligation;
awarded Appellee judgment against Appellant in the
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amount of $3,500 for Laura's education expenses;
and denied both parties' motions for modification of
spousal support.

{¶ 8) Appellant has timely appealed, asserting one
assignment of error.

II

Assignment of Error

jU"THE TRIAL COURT ERRED IN HOLDING
THAT [APPELLANT] HAD NOT SHOWN A
CHANGE IN CIRCUMSTANCES SUFFICIENT
TO PERMIT MODIFICATION OF THE SPOUSAL
SUPPORT SET FORTH IN A DECREE WffiCH
EXPRESSLY RESERVES TO THE COURT THE
AUTHORITY TO MODIFY SPOUSAL SUPPORT
UPON A CHANGE OF CIRCUMSTANCES."
{¶ 9) In Appellant's sole assignment of error, she has
argued that the trial court erred when it denied her
motion for modification of spousal support.
Specifically, Appellant has argued that the trial court
employed the wrong standard of review when it
deterznined whether there was a change of
circumstances warranting a modification in spousal
support.

{¶ 10} As an initial matter, this Court notes that a
trial court has broad discretion in determining a
spousal support award, including whether or not to
modify an existing award. Mottice v. Mottice (1997),
118 Ohio AM:3d 731, 735, 693 N.E.2d 1179;Schnltz
v. Schultz (1996), 110 Ohio A12p.3d 715, 724, 675
N.E.2d 55. Absent an abuse of discretion, a spousal
support award will not be disturbed on appeal.
Schultz, I 10 Ohio App.3d at 724, 675 N.E.2d 55. An
abuse of discretion connotes more than a mere error
in judgment; itsignifies an attitude on part of the trial
court that is umeasonable, arbitrary, or
unconscionable. Blakemore v. Blakemore (1983), 5
Ohio St.3d 217, 219, 450 N.E.2d 1140. When
applying the abuse of discietion standard, an
appellate court may not substitute its judgment for
that of the trial court. Berk v. Matthervs (1990). 53
Ohio St.3d 161. 169, 559 N.E.2d 1301.

*3 {¶ 11}R.C. 3105.18 govems the trial court's
authority to modify an existing spousal support or
alimony order. In order for a trial court to modify the
amount or terms of spousal support, ittnust conduct a
two-step analysis.LetQhner v. Leighner (1986). 33
Ohio App.3d 214, 215, 515 N.E.2d 625. In the first
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step, the trial court must determine whether: 1) the
divorce decree contained a provision specifically
authorizing the court to modify the spousal support;
and 2) the circumstances of either party have
changed. R.C. 3105.18(E); Leiehner. 33 Ohio App.3d
at 215. 515 N.E.2d 625. A change of circumstances
"includes, but is not limited to, any increase or
involuntary deciease in the party's wages, salary,
bonuses, living expenses, or medical expenses."RC.
3105.18(F). The first step is jurisdictional in nature;
if the moving party is unable to satisfy the first step,
then the trial court does not have jurisdiction to
modify the existing spousal order. R.C. 3105.18(E);
Leighner, 33 Ohio App.3d at 215, 515 N.E.2d 625.

{¶ 12) Once the trial court fmds that the moving
party has satisfied the requirements of the first step,
that is it determines that there was a change of
circumstances and that the trial court retained
jurisdiction to modify spousal support, the trial court
must next determine "whether or not the existing
order should be modified."(Emphasis sic.) Letghner.
33 Ohio Apn.3d at 215, 515 N.E.2d 625. The court in
Leighner explained that "[t]his latter inquiry involves
re-examination of the existing order in the light of the
changed circumstances, and requires a two-step
determination: First, is * * * alimony still necessary?
And, if so, what amount is reasonable?"Id. at 215.
515 N.E.2d 625: see, also, Johnson v. Johnson (Dec.
23, 1993), 10th Dist. No. 93AP-806, 1993 Ohio App.
LEXIS 6171, at *9 (noting that R.C. 3105.18(C)(1)
modified Leighner to the extent that the trial court
need not fmd that spousal support is still "necessary,"
but must determine if it is "appropriate"). The trial
court should look to the relevant factors listed in R.C.
3105.18(C) in addressing the last prong of the
Leighner two-step analysis. Id at 215, 515 N.E.2d
625 citing Bingham v. Binehatn (1983). 9 Ohio
App.3d 191, 459 N.E.2d 231.

{¶ 13) In the instant matter, the trial court denied
Appellant's motion for modification of spousal
support, stating:
"After a review of the transcript, the Court concludes
that there has been no change of circumstances that
the.parties should not have contemplated at the time
of the divorce. The parties were aware when Laura
would emancipate and when [Appellee] would reach
retirement age. The possibility that [Appellee] may
obtain another position after retirement should have
also been contemplated because of his
retirement age."

young

{¶ 14} Based on the above cited language employed
by the trial court, it is clear that the trial court only
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conducted the first step of the two-step analysis
outlined in Leighner. In Lefghner the court explained
that a "change of circumstances must be substantial
and must be such as was not contemplated at the time
of the prior order."Here, the trial court stated that a
change of circumstances had not occurred because.
the events that took place after the parties divorced
should have been contemplated at the time of the
divorce. Although the trial court did not specifically
state that it did not have jurisdiction to modify the
existing spousal support order, by concluding that
any changes that occurred should have been
contemplated by the parties or foreseeable at the time
of the divorce the trial court necessarily held that it
did not have jurisdiction to alter or modify the
support order.

*4 {¶ 15} Appellant has contended that the
defmition of a "change of circumstances" applied in
Leighner, and in later Ninth District Appellate cases
like Moore v. Moore (1997). 120 Ohio App.3d 488-
698 N.E.2d 459, is no longer viable in light of the
statutory amendments to R.C. 3105.18(E).F"2
Specifically, Appellant has argued that "[n]either the
1986 nor the 1991 statutory amendments [to R.C.
3105.18 incorporated any language which suggested
that a court's jurisdiction to modify support depended
upon a`drastic' or even a`substantial' change of
circumstances."This Court, after reviewing the
legislative history and judicial treatment of R.C.
3105.18, agrees with Appellant's assertion that a
moving party attempting to demonstrate a "change of
circumstances" is not required to show that the
change was "substantial" or "drastic."

FN2. This Court, and other appellate courts,
have consistently relied on the holding in
Leighner, even after the 1991 amendment to
R.C. 3105.18. We have held that in order to
modify an existing spousal support order the
party requesting the modification must show
a change of circumstances that is
"substantial" (see Laubert v. Clark, 9th Dist.
No. 03CA0077-M, 2004-Ohio-2113- at ¶
8•Simcox-v. Simcox, 9th Dist. No. 21342,
2003-Ohio-3792, at 4 5;Koch v. Koch, 9th

atDist. No. 02CA001-M, 2002-Ohio-4400,
1 6; and Bowen v. Bowen (April 5, 2000),
9th Dist. No. 2944-M, at 3) or "drastic" (see
Mottice v. Mottice (1997), 118 Ohio App.3d
731, 693 N.E.2d 1179;Zahn v. Zahn, 9th
Dist. No. 21541, 2003-Ohio-6124, at ¶ 18
and Abate v. Abate (Mar. 29, 2000), 9th
Dist. No. 19560, at 17).
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{¶ 16}R.C. 3105.18 was enacted in 1958. As
originally enacted, R.C. 3105.18 did not specifically
provide f6r modification of existing alimony or
spousal support orders. Because such authority was
not specifically conveyed to the trial courts, the Ohio
Supreme CeurL held that the authority to modify an
existing support order was implied in the divorce
decree. Wolfe v. Wolfe (1976) 46 Ohio St.2d 399,350
N.E.2d 413 paragraph two of the syllabus; see, also,
McClain v. McClain (1984), 15 Ohio St.3d 289, 290,
473 N.E.2d 811 (limiting the scope of Wolfe ). It was
not until May 2, 1986, that the legislature specifically
addressed the trial court's authority to modify existing
alimony or spousal support orders. In 1986, the
following provision was added to R.C. 3105.18:
"(D) If a continuing order for periodic payments of
money as alimony is entered in a divorce or
dissolution of marriage action that is determined on
or after the effective date of this amendment, the
cotirt that enters the decree of divorce or dissolution
of marriage does not have jairisdiction to mod6 the
amount or terms of the alimony tinless the court
determines that the cireumstances of either party
have changed and unless one of the following
applies:
"(1) hi the case of a divorce, the decree or a
separation agreement of the parties to the divorce that
is incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony;
"(2) In the case of a dissolution of marriage, the
separation agreement that is approved by the court
and incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony."(Emphasis added.) R.C.
3105.18(D) as amended by Am.H.B. 858.

{¶ 17} The amended version of R.C. 3105.18 fails to
provide a definition of "change of circumstances." As
the Ohio legislature failed to statutorily define
"change of circumstances," Ohio courts
supplemented the statute with a judicial definition of
the phrase. As previously discussed, the Tenth
District Appellate court in Leighner defined a
"change of circumstances" as something
"substantial" and "not contemplated [by the parties]
at the time of the prior order."Letghner. 33 Ohio
App.3d at 215. 515 N.E.2d 625. After the court's
decision in Leighner, however, the legislature once
again amended R.C. 3105.18. In January 1991, not
only did the legislature add language which allowed
trial courts to modify both alimony and spousal
support orders, but it also defined "change of
circumstances." The following is the January 1, 1991
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version of R.C. 3105.18, as amended by
Am.Sub.H.B. No. 514 (note that R.C. 3105.18 has
been restmctured and subdivision (D) is now
subdivision (E)):*5 "(E) If a continuing order for
periodic payments of money as alimony is entered in
a divorce or dissolution of marriage action that is
detemtined on or after May 2, 1986 and before the
effective date of this amendment or if a continuing
order for periodic payments of money as spousal
support is entered in a divorce or dissolution of
marriage action that is determined on or after the
effective date of this amendment, the court that enters
the decree of divorce or dissolution of marriage does
not have jurisdiction to modify the amount or terms
of the alimony or spousal support unless the court
determines that the circumstances of either party have
changed and unless one of the following applies:
"(1) In the case of a divorce, the decree or a
separation agreement of the parties to the divorce that
is incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or temLs of alimony or spousal support;
"(2) In the case of a dissolution of marriage, the
separation agreement that is approved by the court
and incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony or spousal support.
"(F) For purposes of divisions (D) and (E) of this
section, a change in the circumstances of a party
includes, but is not limited to, any increaseor
involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses." R.C.
3105.18, as amended by Am.Sub.H.B. 514.

{¶ 18) As cited above, the Ohio legislature has
defined "change of circumstances" to mean "any
increase or involuntary decrease in the party's wages,
salary, bonuses, living expenses, or medical
expenses."R.C. 3105.18(F). The statutory defmition
of "change of circumstances" is not as narrowly
defined as Leighner's definition of "change of
circumstances." The Leighner definition is more
restrictive because it not only requires a showing that
there is "any" change, but that such a change is
"substantial" and unforeseen. Thus, the party
requesting the modification in child support has a
greater or heavier burden of proving a change of
circumstances under the Leighner definition.

{¶ 19} Despite the statutory defmition of "change of
circumstances" inserted into R.C. 3105.18 in January
1991, Ohio courts have continued to use the Leighner
definition of "change of circumstances." It is this
Court's obligation, however, to correctly apply a
statute as it was intended by the legislature. In
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carrying out this task, we are keenly aware of the
laws of statutory interpretation. The Ohio Supreme
Court has held that "[i]n construing a statute, the
court's paramount concern is legislative
intent."(Alteration sic.) State ex rel. Savarese v.
Buckeve Local School Dist- Bd of Edn.(1996), 74
Ohio St.3d 543, 545, 660 N.E.2d 463, citing State ex
rel Solomon v. Police & Firemen's Disability &
Pension Fund Bd ofTm stees (1995), 72 Ohio St.3d
62. 65. 647 N.E.2d 486. The Ohio Supreme Court has
further explained:
*6 "In determining legislative intent, the court first
looks to the language in the statute and the purpose to
be accomplished. If the meaning of the statute is
unambiguous and definite, it must be applied as
written and no further interpretation is
necessary."(Citations omitted.) Savarese, 74 Ohio
St.3d at 545, 660 N.E.2d 463.

{¶ 20) Relying on prior Ohio Supreme Court case
law, this Court has also held that "[a] court may
interpret a statute only where the statute is
ambiguous."Donnelly v. Kashnier, 9th Dist. No.
02CA0051-M, 2003-Ohio-639, at ¶ 27. "To interpret
language that is already plain is to legislate, which is
not a function of the court."Tolliver v. City of
Middletown (June 30, 2000), 12th Dist. No. CA99-
08-147, 2000 Ohio App. LEXIS 2970, at *12, appeal
not allowed (2000). 90 Ohio St.3d 1450, citing Sears
v: Weimer (1944). 143 Ohio St. 312, 55 N.E.2d 413.
A statute may be considered ambiguous if its
language is susceptible to more than one reasonable
interpretation. State ex rel. Toledo Edison Co. v.
Clyde (1996) 76 Ohio St.3d 508, 513. 668 N.E.2d
498.

{¶ 21) The term "any" is defmed as "unmeasured or
unlimited in amount, quantity, number, time or
extent: up to whatever measure may be needed or
desired."Webster's 3rd New Intemational Dictionary
(1993) 97. The term "any" contained in R_C
3105.18(r) is unambiguous; the use of that term does
not yield more than one reasonable interpretation.
Thus, this court need not attempt to interpret the
statute, but must apply the statute as written:-Based
on Webster's definition, this Court finds that the Ohio
legislature did not intend to have the term "any," as
the word is used in R.C. 3105.18(F), interpreted to
mean "substantial" or "drastic." F"3It is obvious that
the term "any" is not as nan•ow in scope as the terms
"substantial" or "drastic" This Court believes that if
the Ohio legislature envisioned a more restrictive
standard for the phrase a "change of circumstances,"
it wonld have included such terms as "substantial,"
"drastic," "material," or "significant" in the. 1991
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amendments. Instead, however, the legislature chose change has, in fact, occurred.FN4
to use the term "any," which refers to changes that
have an effect on the economic status of either party.

FN3. In addition to the requirement that any
change of circumstances be "substantial" or
"drastic," the Leighner court also explained
that the changes should not have been
contemplated by the parties at the time of
the divorce. However, the statutory
amendments to R.C. 3105.18 do not require
that economic changes be reasonably
unforeseeable. We find that such a limitation
on the phrase "change of circumstances"
was also, therefore, not contemplated by the
Ohio Legislature.

(¶ 22) Our view of the legislature's intent
undoubtedly broadens the trial court's authority to
modify a'support order. Giving the trial court greater
authority to review a party's request for modification
of spousal support (or accept jurisdiction) pursuant to
this Court's interpretation of the tenn "any" is
consistent with prior case law that has held that a trial
court has broad discretion in detennining whether
spousal support should be awarded, and the amount
to be awarded. See Mottice, 118 Ohio App.3d at 735,
693 N.E.2d 1179;Schultz. 110 Ohio App.3d at 724,
675 N:E.2d 55. This Court, therefore, fmds merit in
Appellant's argument that "[b]y requiring-as a
jurisdictional prerequisite-that the change of
circumstances be 'substantial' or 'drastic' this court's
prior rulings unduly impair[s] the discretion which
the legislature intended to confer upon the trial
courts."

*7 {¶ 23} In sum, we find that the holding in
LeigJiner remains good law with respect to the two-
part analysis that should be applied when a trial court
is asked to modify an existing spousal support order.
However, the Leighner definition of "change of
circumstances" is no longer the appropriate standard
in determining whether a trial court has the
jurisdiction to modify a support order. The term
"any," as it is used in R.C. 3105.18(F), does not mean
"substantial" or "drastic." In reviewing a party's
request to modify a spousal support, the trial court
need only determine whether a change has occun-ed
in the party's economic status (i.e., an increase or
decrease in wages, salary, living expenses, or medical
expenses) after the spousal support order was entered
into. The change could have less than a significant
effect on the party's economic status; it is within the
discretion of the trial court to decide whether a
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FN4. We note that existing guidelines
regarding the filing of frivolous pleadings
are necessarily incorporated into the change
of circumstances analysis. Moreover, it
cannot reasonably be said that the Ohio
Legislature's use of the word "any" change
was contemplated to mean any nominal
change or to condone the filing of frivolous
pleadings merely for the purpose of
harassment.

f2]{¶ 24} Because this Court finds that the standard
for determining whether the trial court has the
authority to modify an existing support order
pursuant to R.C. 3105.18(E) is a showing that there
has been "any increase or involuntary decrease in the
party's wages, salary, bonuses, living expenses, or
medical expenses," we fmd that the trial court erred
in holding that "there has been no change in
circumstances that the parties should not have
contemplated at the time of the divorce."The
evidence presented at the hearing held on October 25,
2002, showed that Appellee's salary increased from
$84,696 a year to $134,889 a year. Appellant's salary
increased from $16,000 a year, which was imputed to
her via a worksheet at the time of the divorce, to
$25,746 a year. The parties' also testified that Laura
was no longer living with Appellant, but with her
sister in a condominium supplied by Appellee. These
changes may not be considered "substantial" or
"drastic" or unforeseen as was required by Leighner,
but they most certainly qualify as "any" increase or
involuntary decrease in the parties' economic status.
As such, we find that the trial court had jurisdiction
to modify the spousal support order because a change
of circumstances had occurred pursuant to R.C.
3105.18(E) and (F). This is not to say, however, that
the trial court should have modified the spousal
support order. The trial court never addressed the
second step of the Leighner two-part analysis once it
concluded that there was no change of circumstances.
This matter should be addressed by the trial court on
remand, and in considering whether a modification of
spousal support is warranted the trial court must
remember to consider the factors listed in R.C.
3105.18(C).

{¶ 25) Appellant's assignment of error is well taken.

III
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(¶ 26) Appellant's sole assignment of error is
sustained. The judgment of the trial court is reversed
and the cause remanded for proceedings consistent
with this opinion.

*SJt9dgrnent reversed, and cause remanded.

The Court fmds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County
of Summit, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall
constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the joumal entry of judgment, and it
shall be file stamped by the Clerk of the Court of
Appeals at which time theperiod for review shall
begin to run. Apn.R. 22(E). The Clerk of the Court of
Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the
mailing in the docket, pursuant to Ann.R. 30.

Costs taxed to Appellee.

Exceptions.

BAIRD and BATCHELDER. JJ., concur.
Ohio App. 9 Dist.,2004.
Kingsolver v. Kingsolver
Not Reported in N.E.2d, 2004 WL 1620723 (Ohio
App. 9 Dist:), 2004 -Ohio- 3844

END OF DOCUMENT
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OPINION
CYNTHIA WESTCOTT RICE J.
*1 {¶ 1} Appellant, Jeffrey Buchal, appeals from the
judgment entry of the Lake County Court of
Common Pleas, Domestic Relations Division
denying his motion to modify spousal support and
establlsh a termination date of his obligation. Upon
revieW, we find the trial court did not abuse its
discretion and therefore we affirm.

(12) The parties to the instant appeal were divorced
via fmal decree on September 15, 2000. As part of
the fmal decree, appellant was ordered to pay
appellee $1,000 per month in spousal support. The
judgment entry did not establish a termination date of
the support, but did reserve jurisdiction to modify the
order.

{¶ 3) On May 4, 2004, appellant filed a motion to
modify spousal support based upon a change in his
fmancial circumstances; appellant also moved the
court to establish a termination date. On September
29, 2004, a hearing was held before the magistrate
during which a host of exhibits detailing, inter al., the
parties' relative financial positions. On November 2,
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2004, the magistrate filed his decision and
determined appellant's support obligation should be
reduced to $800 per month. However, the magistrate
declined to provide a date on which appellant's
support obligation would be terminated.

(14) Both parties filed objections to the magistrate's
decision. On May 23, 2005, after considering all the
evidence, the trial court rejected the magistrate's
decision reducing the amount of spousal support but
adopied the magistrate's decision refusing to establish
a tennination date. From this judgment entry,
appellant now appeals and assigns two errors for our
review:

(¶ 5} "[1] The trial court erred in determining that
Mr. Buchal was not entitled to a moditication of his
spousal support obligation.

(¶ 6) "[2] The trial court erred in failing to set forth
a date for termination of Mr. Buchal's spousal
support obligation."

{¶ 7) A trial court's decision to adopt, reject, or
modify a magistrate's decision will not be reversed
absent an abuse of discretion. Bandish v. Bandish,
11th Dist. No.2002-G-2489, 2004-Ohio-3544, at 4
13. An abuse of discretion is more than an error of
law or judginent; it implies the court, in rendering its
decision, harbored an unreasonable, arbitrary or
unconscionable attitude. Blakemore v. Blakemore
(1983), 5 Ohio St.3d 217, 219.

(¶ 8) According to R.C. 3105.18(E), a trial court
may not modify an award of spousal support in a
divorce decree unless the circumstances of either
party have changed and the decree of divorce
specifically contains a jurisdictional reservation
authorizing the modification. See, YT'antz v. Wantz
(Mar. 23, 2001), 11th Dist. No. 99-G-2258, 2001
Ohio App. LEXIS 1386,. 5. A change in
circumstances is defined as, but is not limited to "any
increase or involuntary decrease in the party's wages,
salary, bonuses, living expenses, or medical
expenses." R.C. 3105.18(F).

(¶ 9} Once a court has determined a change of
circumstances exists, the moving party still bears the
burden of demonstrating the current support award is
no longer appropriate and reasonable. See, R.C.
3105.18(C); Reveal v. Reveal, 154 Ohio Anp.3d 758,
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2003-Ohio-5335, at ¶ 14. In deciding whether the
movant has met his or her burden, the court "re-
examines the existing award in light of the changed
circumstances." Gallo v. Gallo, 11th Dist. No.2004-
L-193, 2006-Ohio-873, at ¶ 17.

*2 {¶ 101 Under his first assignment of error,
appellant initially argues the trial court erred by
requiring a "substantial" change in circumstances as a
condition precedent to modifying the spousal support
order.

{¶ 11) In its judgment entry, the trial court utilized
the following statement of law to guide its analysis:

{¶ 12) " 'a trial court may modify an award of
spousal support if there has been a substantial change
in the circumstances of one or both of the parties. The
change in circumstances must not have been
contemplated at the time of the existing award."
DeChristefero v. DeChristefero, 11th Dist. No.2002-
T-0021, 2003-Ohio-2234, at ¶ 13.

{¶ 13} As a result, the trial court rejected the
magistrate's decision that there had been "a
significant change in circumstances to warrant
reduction of the spousal support herein pursuant to
O R.C 3105.18(F)."

{¶ 141 We first note that a finding of a"significant"
or "substantial" change of circumstance is neither
necessary nor sufficient to support a moditication of
a spousal award pursuant to R.C.3105.18(E).'' ' In
this respect, appellant's argument has merit.
However, an error of this dimension is only
reversible if the record demonstrates the trial court
abused its discretion in an•iving at its conclusion.
That is, if, after observing the proper legal
requirements, the record demonstrates the trial court's
decision was reasonable in light of the evidence, we
have no choice but to affum itsdecision.

FNI. In DeChristefero, this court held that
the evidence put forih at the trial court
demonstrated a "substantial" change in
circumstances which, under those facts,
justified modification of spousal support.
However, other cases, including additional
authority in this District, have held the
change need not be substantial. See, Davis v.

Davis (Mar. 31, 2000), 11th Dist. No. 98-P-
0122, 2000 Ohio App. LEXIS 1443, 8-9;
Wantz, supra; King,gq,(ver v. Kingsolver, 9th
Dist. No. 21773, 2004-Ohio-3844: Tsai v.
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Tren 162 Ohio Apy.3d 89, 2004-Ohio-3520,
at I ¶ 18-19.

{¶ 15) That said, appellant maintains he put forth
sufficient evidence of an involuntary decrease in his
salary and therefore experienced a statutory change in
circumstances pursuant to R.C. 3105.18(F). We
disagree.

{¶ 16} Appellant testified that his income at the time
of the divorce was greater than that at the time of the
hearing because he was able to work regular
overtime. After the divorce, however, he transferred
departments at his place of employment. Appellant
was led to believe his new position would afford him
nearly "unlimited overtime." It did not aud at the
time of the hearing, his company ceased offering
overtime to his department.

{¶ 17) These circumstances notwithstanding,
appellant also testified he had turned down overtime
in a separate department "which [he did not] like
working for." Accordingly, the evidence
demonstrates appellant could have worked overtime
but voluntarily declined the offers. As such, the court
could reasonably infer appellant's income decrease
was a result of his voluntary acts or omissions.
Therefore, the trial court did not abuse its discretion
when it found appellant failed to show a change of
circumstances pursuant to R.C. 3105.18(F).

{¶ 18) Next, appellant argues the trial court erred in
failing to fmd he suffered a sufficient change in
income to warrant a modification of his spousal
support obligation. As indicated above, were
appellant's decrease in income involuntary, any
change. would suffice to show a change in
circumstances. Because the evidence demonstrated
appellant voluntarily declined overtime which would
have placed him in a better fmancial position, his
change in income was insufficient to warrant a
modification. Moreover, while appellant did
experience a decrease in his income since the
divorce, the evidence demonstrated appellee's
household income was still only one-third that of
appellant's. The court carefully considered appellant's
change of income in light of all other evidence and
determined the decrease in question was not
sufficient to merit a change of circumstance such that
the original support should be modified. We do not
believe this decision was unreasonable. Appellant's
argument is unavailing.

*3 {¶ 19} However, assuming appellant put forth
sufficient evi(lence to demonstrate a change of
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circumstances, we believe he still failed to meet his
burden of showing a modification would be
reasonable and appropriate pursuant to the factors set
forth under R C. 3105.18(C)(l ).r`d'

FN2. Appellant asserts the appropriate
metric for evaluating a motion to modify
spousal support is necessity. In this respect,
appellant argues appellee would not need his
spousal support if she was not supporting
their thirty-four year old son who does not
work and lives with appellee without
contributing to household expenses.
Appellant's statement of the law is the
relevant question is whether the support
order under consideration is appropriate and
reasonable under the circumstances. See,
R.C. 3105.18(C); see, also, DeChristefero,
supra, at ¶ 15. inaccurate. While need is a
factor to consider, the relevant question is
whether the support order under
consideration is appropriate and reasonable
under the circumstances. See, R.C.
3105.18 C ; see, also, DeChristefero, supra,
at 15.

{¶ 20} To wit, after considering the factors set forth
under R.C. 3105.18(C)(1), the court determined:

{¶ 21 }"The parties' marriage had a duration of
almost 32 years. Herein, it was clearly contemplated
at the time of the divorce that Wife's modest
mortgage payment of $213.00 per month would end
in a couple of years. Husband received the income
producing assets in the divorce; Wife received the
marital house and its equity. Further, even with
Husband choosing to decline whatever 'minimal'
overtime he has been offered in the last few years, his
W-2 income in 2002 and 2003 is more than three
times that of Wife's. Thus, his retirement
contributions to his plan are at a higber rate than
Wife's.

{¶22}"***

{¶ 23} "Accordingly, the Court does not fmd that
Husband has sustained his burden of proof for the
modification of the spousal support The Court
iejects the Magistrate's Decision filed November 2,
2004 and finds the Husbands objections are not well-
taken and are denied."

{¶ 24} We again underscore that a trial court enjoys
considerable discretion in determining whetlier an
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existing spousal support order should be moditied.
Mottice v. Mottice (1997), 118 Ohio App:3d 731,
735. Accordingly, where the trial court's judgment is
reasonable and supported by the evidence, an
appellate court is not free to substitute its judgment
for that of the trial court. Berk v. Matthews (1990), 53
Ohio St.3d 161, 169. Here, the trial court's judgment
is supported by the evidence and is neither arbitrary
nor unreasonable. Thus, appellant's first assignment
of error is without merit.

{¶ 25} Under his second assignment of error
appellant contends the trial court erred in failing to
set forth a termination date for his spousal support
obligation.

{¶ 26} In Kunkle v. Kunkle (1990), 51 Ohio St:3d
64 paragraph one of the syllabus, the Supreme Court
of Ohio held "[e]xcept in cases involving a marriage
of long duration *** an award of sustenance
alimony should provide for termination of the
award." Moreover, this court has stated that "when a
trial court is modifying a spousal support order, it
should also consider whether a termination date of
spousal support should be established." Gri^th v.
Griffith (June 17, 1994), 11th Dist. No. 93-G-1778,
1994 Ohio App. LEXIS 2664, at 12. However,
"establishing a termination date for spousal support is
not mandatory." Id.

{¶ 27} Here, the trial court considered establishing a
termination date pursuant to appellant's motion.
However, the court declined to do so. In support of
its decision, the trial court emphasized the lengthy
duration of the marriage (thirty-two years).
Moreover, the evidence demonstrated appellee was
fifty-six at the time of the hearing and worked full-
time for $8 an hour. Although some of appellee's
income was directed at supporting the couple's thirty-
four year old son, the court indicated appellee could
spend her spousal support in any way she desired.
The court ultimately held appellant's desire for
certainty in his personal fmancial planning does not
supersede the propriety of the support award.

*4 {¶ 28} Under the circumstances, the court was
not required to set forth a termination date. The court
decided not to do so and set forth its reasons for
declining appellant's request in its judgment entry.
Accordingly, we do not believe the trial court abused
its discretion. Appellant's second assignment of error
is without merit.

{¶ 29} For the foregoing reasons, appellant's
assignments of error are not well taken and the
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decision of the Lake County Court of Common Pleas,
Domestic Relations Division, is therefore affirmed.

DONALD R. FORD, P.J., and COLLEEM M.
O'TOOLE, J., concur.
Ohio App. I 1 Dist.,2006.
Buchal v. Buchal
Slip Copy, 2006 WL 2105508 (Ohio App. 11 Dist.),
2006 -Ohio- 3879
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Tsai v. Tien
Ohio App. 5 Dist.,2005.

Court of Appeals of Ohio,Fifth District, Stark
County.

TSAI, Appellant and Cross-Appellee,
V.

TIEN, Appellee and Cross-Appellant.
No. 2004CA00312.

Decided July 5, 2005.

Background: Former husband filed motion for
modification of child_ support and spousal support.
The Court of Common Pleas, Stark County, No.
2000DR01987, refused to mod'Sy spousal support,
but did modify divorce judgment as to how former
husband was required to maintain life insurance for
children's benefit. Former husband appealed, and
former wife cross-appealed.

Holdings: The Court of Appeals, William B.
Hofftnan, J., held that:

(1) statute governing modification of spousal support
does not require a substap,tial change of
circumstances, and

(,2) to ainend provision of separation agreement
requiring former husband to maintain life insurance
for children's benefit until children were 25 years old,
former husband was required to file motion for relief
from judgment, not motion to modify separation
agreement.

Reversed and remanded.
West Headnotes
ill Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245 2 k. Grounds and Rights of
Parties. Most Cited Cases
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While statute govetning modification of spousal
support requires more than a tiominal change of
circumstances, it does not require a substantial
change of circumstances. R.C. & 3105.18(E).

121 Divorce 134 4D--'286(3.1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

134k286 Review
134k286(31 Discretion of Lower Court

134k286(31) k. In General. Most
Cited Cases
Modifications of spousal support are reviewable
under an abuse-of-discretion standard. R.C.
3105.18.

[31 Divorce 134 <^-'245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
To constitute a basis for modifying spousal support,
the change of circumstances required must be
material and not purposely brought about by the
moving party and not contemplated at the time the
parties entered into the prior agreement or order.
R.C.& 3105.18..

[41 Divorce 134 <)c^245(3)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134245 Modification of Judgment or
Decree

134k245(3) k. Application, Bill, or
Petition, and Hearing Thereof. Most Cited Cases
Burden of establishing the need for modification of
spousal support rests with the party seeking
modification. R.C. & 3105.18:

u Divorce 134 ^245(1)
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134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(1) k. Power and Authority.
Most Cited Cases
Trial court had authority to modify former husband's
spousal-support obligation; divorce decree provided
that trial court expressly retained jurisdiction with
respect to amount of spousal support. R.C. S
3105.18 .

M Child Support 76E ^221

76E Child Support
76EV Proceedings

76EV(D) Judgment
76Ek221 k. Amendment and Clarification.

Most Cited Cases
In seeking to amend provision of separation
agreement requiring former husband to maintain life
insurance for children's benefit until children were 25
years old, former husband was required to file motion
for relief from judgment, not motion to modify
separation agreement, which had been incorporated
into divorce judgment; language that former husband
sought to modify was clear and unambiguous. Rules
Civ.Proc.. Rule 60(B).

**810 Stanley R. Rubin, Canton, for appellant and
cross-appellee.
John Werren. Canton, for appellee and cross-
appellant.
WILLIAM B. HOFFMAN, Judge.
*91 *162 Appellant and cross-appellee, John Tsai,
appeals the September 8, 2004 judgment entry of the
Stark County Court of Common Pleas, Domestic
Relatiom Division, denying his motion to modify his
spousal-support obligation. Appellee and cross-
appellant, Xiao-Ying Tien, appeals the section of the
September 8, 2004 judgment entry rrtodifying the
parties' separation agreement relative to appellant and
cross-appellee's obligation to maintain a policy of life
insurance for the benefit of the parties' children
beyond the age of the children's majority.

**811 STATEMENT OF THE FACTS AND CASE

{¶ 2} The parties were marcied on June 24, 1988,
and two children were born as issue of their marriage.
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Appellant and cross-appellee filed a complaint for
divorce on December 21, 2000. On June 28, 2002,
the trial court issued a judgment entry and decree of
divorce, incorporating the parties' separation
agreement. On August 5, 2002, appellant and cross-
appellee filed a motion for modification of child and
spousal support. By judgment entry filed September
28, 2002, the trial court overruled the motion.

{¶ 3} On January 24, 2003, appellant and cross-
appellee again moved for modification of his child-
and spousal-support obligations. The trial court
conducted an evidentiary hearing on February 26,
2004. In an amended magistrate's decision, the
magistrate recommended a reduction in appellant and
cross-appellee's child-support obligation from
$2,488.20 to $2,114.26 per month. The trial court
denied the remainder of appellant and cross-
appellee's motion for modification of his spousal-
support obligation, and modified the parties' divorce-
decree provision requiring that appellant and cross-
appellee maintain life insurance for the benefit of the
parties' children until they reached the age of 18.a-'''
On September 8, 2004, by judgment entry, the trial
court approved and adopted the amended magistrate's
decision, overruling the parties' objections.

FNl. The decree of divorce specified that
life insurance was to be maintained until the
children reached age 25.

{¶ 4} It is from the trial court's September 8, 2004
judgment entry that the parties now appeal.
Appellant and cross-appellee assigns as error:

{¶ 5}"I. The trial court abused its discretion in
refusing to modify appellant's spousal support
obligation where his income had decreased by
$60,000, or 12%."

*92 {¶ 6} Appellee and cross-appellant assigns as
error:

{¶ 7}"I. The trial court erred when it modified the
provisions of an in-court separation agreement,
incorporated into the parties' 2002 decree of divorop,.
relative to cross-appellee's obligation to maintain a
policy of life insurance for the benefit of the parties'
children beyond the age of the children's majority."

{¶ 8}"II. Did the trial court commit reversible error
when it modified the provisions of an in-court
separation, incorporated into the parties' 2002 decree
of divorce, relative to cross-appellee's obligation to
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maintain a policy of life insurance for the benefit of
the parties' children beyond the age of the children's
majority?"

{¶ 9} We first address appellant and cross-appellee's
arguments. In his sole assignment of error, appellant
and cross-appellee maintains that the trial court erred
in denying his motion to modify his spousal-support
obligation despite a reduction in his income.

11 2 3{¶ 10) Modifications of spousal support are
reviewable under an abuse-of-discretion standard.
Booth v. Booth (1989), 44 Ohio St:3d 142, 541
N.E.2d 1028.In order to find an abuse of discretion,
we must determine that the trial court's decision was
unreasonable, arbitrary, or unconscionable.
Blaken:ore v. BI"akemore (1983). 5 Ohio St.3d 217, 5
OBR 481, 450 N.E.2d 1140. "Modification of a
spousal support award is appropriate only when there
has been a substantial change in the circumstances of
either party that was not contemplated at the time the
existing **812 award was made."Moore v. Moore
(1997). 120 Ohio App . 3d 488, 491, 698 N.E.2d 459,
citing Leighner v: Letghner (1986), 33 Ohio App.3d
214: 215, 515 N.E.2d 625.See R.C. 3105.18(E). In
order to constitute a basis for modifying spousal
support, the change of circumstances required must
be material and not purposely brought abouEby the
moving party and not.contemplated at the time the
pardes entered into the prior agreement or order.
Roberson v. Roberson (Nov. 29, 1993). Lickine App,
No. 93-CA-42, 1993 WL 500325.

{¶ 11}R.C. 3105.18 governs the trial court's
consideration in modifying an existing spousal-
support order, The statute states:

{¶ 12}"(E) If a continuing order for periodic
payments of money as alimony is entered in a divorce
or dissolution of marriage action that is determined
on or after May 2, 1986, and before January 1, 1991,
or if a continuing order for periodic payments of
money as spousal support is entered in a divorce or
dissolution of marriage action that is determined on
or after January 1, 1991, the court that enters the
decree of divorce or dissolution of marriage does not
havd jurisdiction to modify the amount or terms of
the alimony or spousal support unless the court
determines that the circumstances of either party have
changed and unless one of the following applies:

*93 {¶ 13) "(1) In the case of a divorce, the decree
or a separation agreement of the parties to the divorce
that is incorporated into the decree contains a
provision specifically authorizing the court to modify
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the amount or terms of alimony or spousal support.

{¶ 14} "(2) In the case of a dissolution of marriage,
the separation agreement that is approved by the
court and incorporated into the decree contains a
provision specifically authorizing the court to modify
the amount or terms of alimony or spousal support.

{¶ 151 "(F) For purposes of divisions (D) and (E) of
this section, a change in the circumstances of a party
includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expense§."

j41 {¶ 161 The burden of establishing the need for
modification of spousal support rests with the party
seeking modification. Tremaine v. Tremaine ( 1996).
111 Ohio Ann 3d 703, 676 N.E.2d 1249.

j51 {¶ 17) It is clear that the trial court had authority
to modify the spousal-support obligation, as the
parties' divorce decree provides, "The Court hereby
expressly retains jurisdiction with respect to the
amount of spousal support."

{¶ 18) Accordingly, we proceed to the statutory.
analysis set forth above and adopt the opinion of the
Ninth District Court of Appeals in Kingsolver v.
Kinesolver, 9th Dist No. 21773, 2004-Ohio-3844,
2004 WL 1620723, holding that R.C. 3105.18 does
not require a substantial change in circumstances.
The Ninth District held:

{¶ 19}"In sum; we find that the holding in Leighner
f33 Ohio App.3d 214, 515 N.E.2d 6251 remains good
law with respect to the two-part analysis that should
be applied when a trial court is asked to modify an
existing spousal support order. However, the
Leizhner definition of `change of circuntstances' is no
longer the appropriate standard in determining
whether a trial court has the jurisdiction to modify a
support order. The term `any,' as it is used in R.C.
3105.18 does not mean `substantial' or 'drastic.'
In reviewing a party's request to modify a spousal
support, the trial court need only detennine**813
whether a change has occurred in the party's
economic status (i.e., an increase or decrease in
wages, salary, living expenses, or medical expenses)
after the spousal support order was entered into. The
change could have less than a significant effect on the
party's economic status; it is within the discretion of
the trial court to decide whether a change has, in fact,
occurred." (Emphasis sic.)

*94 {¶ 20) While we find the statute requires more
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than a nominal change, we depart from prior holdings
requiring the party seeking modification to
demonstrate a substantial change.

{¶ 21 } The amended magistrate's decision held:

{¶ 22}"A court that enters a spousal support order in
a decree of divorce is authorized to modify its
spousal support order if the agreement contains a
provision specifically authorizing the court to modify
the amount or terms of the spousal support and the
circumstances of either party have changed since the
decree was entered. O.R.C. 3105.1881.

{¶ 23} "'Modification of a spousal support award is
appropriate only when there has been a substantial
change in the circumstances of either party that was
not contemplated at the time the existing award was
made.' Moore v. Moore (1997). 120 Ohio App.3d
488. 698 N .E.2d 459, citing Leighner v. Leighner
(1986), 33 Ohio Ann 3d 214 215 515 N.E.2d 625.
See O.R.C. 3105.18(E). To justify a modiflcation of
spousal support, there must be a drastic change in the
economic situation of either party. Caughenbaugh v.
CairQhenbauQh ( (Anr 1 , 1987)5th Dist. No. 32-
CA-86. 1987 WL 99591. See also, Wolfe v. Wolfe
(1976)46 Ohio St2d 399 [75 0.0.2d 4741. 350
N.E.2d 413.

{¶ 24} "6: Only after satisfying this threshold

determination of a substantial change in
cirCumstances may the court then proceed to a
consideration of whether or not the existing order

should be modified This latter inquiry requires a re-
examination of the existing order in light of the
changed circumstances, and requires a two-step
determination: First, is sustenance alimony still
necessary? And, if so, what amount is reasonable?
In addressing the question of whether the existing
order should be modified, the trial court's discretion
is guided and limited by consideration of all relevant
factors, including those listed in O.R.C. 3105.18(B).

LeiQhner v. Leiyhner (1986) 33 Ohio App.3d 214,

215, 515 N.E.2d 625. See also, Schwab v. Schwab

(August 23, 1999), Stark App. No. 98-CA-315 at 3
11999 WL 6688471 citing Norris v. Norris (1982). 13
Ohio App.3d 248 [13 OBR 3101, 469 N.E.2d 76.

{¶ 25} "7. The burden of persuasion with respect to
the modification sought remains with the movant.
Josenh v. Joseph (1997). 122 Ohio App.3d 734, 702
N.E.2d 949. See O.R C. 3105.18(E).

{¶ 26} "8. `A change in the circumstances of a party
includes, but is not limited to, any increase or
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involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses.'
O.R.C. 3105.18(F). The change of circumstances
must not have been purposely brought about by the
party seeking the modification. Roach v. Roach
(1989) 61 Ohio App . 3d 315 , 319. 572 N.E .2d 772,
774.

*95 {¶ 27} "9. The court has jurisdiction to address
the issue of spousal suppor[-'in this case. The parties
specifically reserved jurisdiction for modification of
the amount of monthly spousal.support. The fssue
before this court is whether a change of
circumstances exists which would justify a
modification of spousal support. As noted above,
Section 3105.18(F) indicates that an involuntary
decrease in a party's eamings **814 can be a change
of circumstance to justify modifying a spousal
support.order. However, case law has established

that a modiftcation of a spousal support award is
appropriate only when there has been a substantial
change in the circumstances of either party that was
not contemplated at the time the existing award was
made. Clearly, Plaintiffs income has decreased
since the decree of divorce was filed. But definitely
not to the extent of causing a substantial change in

`t{ie circumstances of the Plaintiff nor to other
provisions contained within item number thirteen
(13), page four (4) of the parties' decree of divorce
remain in full force and effect unless specifically
modified herein." (Emphasis added.)

{¶ 28} Upon review, we find that the trial court's
opinion is misguided and tainted by the analysis of a
substantial change in circumstances rather than the
appropriate standard set forth in KinQsolver.
Although the trial court apparently went on to
conduct the second part of the statutory analysis, we
fear that its stated reliance upon the wrong standard
(substantial change) may well have influenced its
conclusion. Therefore, we believe that the interests
of faimess require us to sustain appellant's sole of
assignment of error and remand the matter to the trial
court to redetermine the motion to modify spousal
support using the Kinrsolver standard for change of
circumstances.

L6] {¶ 29} On cross-appeal, appellee and cross-
appellant argues that the trial court erred in
modifying the parties' divorce decree incorporating
their separation agreement. The separation
agreement provides:

{¶ 30}"13. Plaintiff shall designate defendant as a
beneficiary of his life insurance to the extent of any
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unpaid spousal support due and owing Defendant in
the event of the death of the Plaintiff prior to paying
all spousal. support in full. Plaintiff shall further
designate the minor children of the parties as
beneficiaries of his life insurance providing a
$500,000.00 death benefit to each child, unless such
child attains 25 years of age. The Plaintiff shall
provide proof of maintaining such life insurance to
Defendant at the end of each year."

{¶ 31 } The trial court's September 8, 2004 judgment
entry modified the provision, fmding:

{¶ 32}"10: Item number thirteen (13) on page four
(4) of the parties' fmal decree of divorce is vacated to
the extent that it requires the Plaintiff to designate the
minor children of the parties as beneficiaries of his
life insurance *96 until each child reaches 25 years
of age. Said requirement with regard to the children
is replaced with the following: Plaintiff shall further
designate the minor children of the parties as
beneficiaries of his life insurance providing a
$500,000.00 death benefit to each child, unless such
child attains the age of eighteen (18) years of age and
is graduated from high school, whichever occurs
later. All other provisions contained within item
number thirteen (13), page four (4) of the parties'
decree of divorce remain in full force and effect
unless specifically modified herein."

{¶ 331 Appellee and cross-appellant argues that the
parties agreed to the original provision in order to
insure the availability of funds for the children's
college education.. Appellee and cross-appellant
cites Ohio case law holding that it is sound public
policy to endorse agreements between parties to
provide a college education for a child even after
such child has reached the age of majority. Grant v.
Grant (1977). 60 Ohio App.2d 277, 14 0.O.3d 249,
396 N.E.2d 1037.

**815 {¶ 34) Appellant and cross-appellee argues
that he never agreed to maintain the insurance
policies until his children reached 25 years of age.
Rather, he believed, at the time the parties agreed to
the terms of the separation agreement, he was
obligated to maintain the insurance policies only until
the children reached the age of 18. He maintains
that. he did not sign the agreed entry and did not
review the language until after it had been filed. As
a result, appellant and cross-appellee moved the court
to modify the provision of the decree.

(¶ 35) Upon review, we find the trial court's
modification of the provision improper. Such terms
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in the consent decree could only be modified upon
the filing of a Civ.R. 60(B) motion. The language
sought to be modified was clear and unambiguous,
not requiring judicial interpretation. Appellant and
cross-appellee's appropriate remedy lies in filing a
formal Civ.R. 60B1 motion for relief from judgment.
Therefore, we decline to address either party's
arguments with regard to the merits of modification
at this time. Appellee and cross-appellant's
assignments of error are sustained.

{¶ 36) The September 8, 2004 judgment entry of the
Stark County Court of Common Pleas, Domestic
Relations Division, is reversed, and this matter is
remanded to the trial court for further proceedings.

Judgment revGrsed and cause remanded.

BOGGINS P.J., and EDWARDS, J., concur.
Ohio App. 5 Dist.,2005.
Tsai v. Tien
162 Ohio App.3d 89, 832 N.E.2d 809, 2005 -Ohio-
3520

END OF DOCUMENT

0 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57

