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INTRODUCTION
In a 2-1 decision, the Ninth District Court of Appeals struck down R.C. 9.481, which
- protected the rights -of municipal employees to live where they wished. In so doing, the appeals
court undermined the General Assembly’s authority under Article I, Section_ 34 to provide for
the comfort, health, safety, and general welfare of all employees, a;1d the court improperly held
that cities” home-rule powers allow cities to impose residency requirements on its employees."

| The appeals court’s decision warrants review because it addresses a fundamental question
of State and local governance being litigated across the State. As a constitutional matter, the
case involves issues of the allocation of state and local power and home rule. As a practical
matter, the resolution of this case affecis.dozens of cities and thﬁusands of municipal employeés

and, more broadly, every citizen in the State.

Article II, Section 34 empowers the General Assembly to pass laws providing for the
“comfort, health, safety, and general welfare” of employees.. Under that authority, the General
Assembly enacted R.C. 9.481 to reguiat(; the residency requirements a political subdivision may
impose on its employees. The State contends that the law is a Iegitimate excrcise of the
Assembly’s power under Article I, Section 34, so it is exempt from home rule analysis. Further,
even under home rule analysis, R.C. 9.481 is a legitimate exercise of the Assembly’s power to
enact statutes of general and statewide concern and is therefore consistent with home rule. The

Ninth Appellate District, however, impropetly concluded that the General Assembly’s enactment

of R.C. 9.481 was unconstitutional. The appeals court found that R.C. 9.481 was subject to

! This is the second appeals court to interpret improperly Article II, Section 34 and strike down
R.C. 9.481. See City of Lima v. State (3rd Dist. Dec. 3, 2007), 2007-Ohio-6419, 2007 Ohio App.
Lexis 5626. On January 17, 2008, the State of Ohio filed its Notice of Appeal and Memorandum
in Support of Jurisdiction in City of Lima v. State. While the Third and Ninth Districts provided
differing rationales for striking down R.C. 9.481 as unconstitutional, most of the underlying
public and great interests included in this brief apply to both cases.



home rule analysis because the legislature’s authority to regulate the welfare of employees under
Article I-II, Section 34 of the Ohio Constitution is limited and requires that “legislation adopted
under [Article iI, Section 34] must also either 'secure the blessings of freedom to citizens of Ohio
or further the ‘general welfare’ of the state.” State v. City of Akron (9th Dist. Jan. 9, 2008),

. 2008-Ohio-38, 2008 Ohio App. Lexis 33 (“App. Op.”) (attached as Ex. 1), § 19. The appeals
court then improperly applied the four-part home rule test of Canfon v. State, 95 Ohio St. 3d 149,
2002-Ohio-2005, and it found that R.C. 9.481 failed the “general law” prong. The court erred in
both its Section 34 anallysis and its home rule analysis; equally important, both errors warrant the
Court’s review.,

First, by adopting an overly narrow view of Article II, .Section 34, the decision below
severely restricts the General Assembly’s power to address matters involving the “comfort,
health, safety, and general welfare” of employees, and indeed, the decision invites challenges to
long-settled tho laws that were passed pursuant to that Section. The Niﬁth District’s restrictive
view of Section 34, along with the Third District’s similarly narrow view, potentially undermines
several laws that govern all workers, or that focus on state workers, such as laws concering sick
and disability leave, pensions, collective Bargaining agreements, and the ethics requirements for
elected and appointed public officials. In particular, the Ninth District held that the Assembly
could not, in the name of protecting the general welfare of employees, pass a law that affected
only government workers but not private ones, and that theory especially threatens other laﬁfs
that similarly focus on public servants, such as pensioﬁ laws and ethics laws.

Second, by improperly applying the foﬁr—part Canton test,' the appeals court struck down a

valid exercise of the .Geheral Aséembly’s authority to pass laws of statewide concern. The

Canton test is properly applied only in home rule cases involving a municipality’s police powers.



This is not that case. Rather, R.C. 9.48 involves a bity’s purported use of 1ts poWer tro govern
issues of local self-government, not a city’s poliée power, so the appeals court should have
applied-the statewide concern test. By applying the wrong test, the court ﬁot only reached the
wrong result but it also established a mistaken precedent that could confuse future home rule
cases. That, too, calls for review.

Indeed, the need for review here is so great that many Ohio cities should share the State’s
interest in review, even if they disagree with the State on the merits, and of course, this issue
- affects the city workers caught in the middle. Surely _rio one can doubt that the issue here affects
every city that ﬁas such residéncy laws, and it may affects other ﬁities as well, Litigation is
currently ongoing between the State and Akron, Cleveland, Cincinnati, Dra,yton, Lima, Toledo,
and Youngstown. Together, these municipalities employ thousands of municipal workers, all of
whom are strongly affected by this issue. Further, evén beyond this massive effect on cities and
city workers, the law here affects Ohio’s millions of citizens in our cites, because the services
these employees provide include such basic and necessary services as police and fire protection,
as well as all other services that cities provide. In sum, the case has a great practical effect, as
well as a major effect on legal doctrine, so the need for review is especially strong.

No one doubts the intensityrof the disagreement over whether the State can prohibit
political subdivisions from imposing residency requirements on its full-time employees. And no
one should doubt that this issue is fully ripe for review by the Court. The validity of R.C. 9.481
is a pure question of Ohio constitutional law that this Court is best‘ equipped to decide. With
every trial court deciding on home rule for the State, and the Third and Ninth Appellate Districts
ﬁndiné for the municipalities, the question is not ;:vhelhefthe Couﬁ will hear this issue. Rather,

the real question is when the Court will hear it: now, under discretionary review, or later, on a




certified conflict. The State suggests that the Court should address the issue now, and settle it for

all the many entities and individuals needing an answer.

STATEMENT OF THE CASE AND FACTS

A. The General Assembly enacted R.C. 9.481 to prohibit political subdivisions from
requiring full-time employees to reside in a specific area of the State.

In January 2006, the General Assembly enacted R.C. 9.481, which generally prohibits any
political subdivision from requiring its permanent full—time employees, as a condition of
employment, to reside in any specific area of the State. The General Assembly recognized th:%t
“employees of political Subdivisiéns of this state have the right to reside any place they desire.”
R.C. 9.481(C). To preserve a balance between this right of employees and the need for adequate
response times to emergencies or disasters, however, the Act permitted local governments to
require residency “either in the county where the political su.bdivision is located or in any
adjacent county in this state.” R.C. 9.481(B)(2)(b).

In enacting the statute, the Geneial Assembly declared its intent to recognize two aspects of
the Ohio Constitution. First, it recognized the “inalienable and fundamental right of an
individual to choose where to live pursuant to Section 1 of Article 1. 126th General Assembly,
Sub. 8.B. No. 82, § 2(A). Second, it noted that under Section 34 of Article TI, “laws may be
passed providing for the comfort, health, safety, and general welfare of all employees, and that
no other provision of the Chio Constitution impairs or lirﬁits this power,” including the home

rule provisions of Section 3, Article XVIIL. [d., § 2(B).

2 Because the State’s request for review in City of Lima v. State, Case No. 2008-0128, was filed
first, the State asks that this Court accept jurisdiction over that case, and it may simply hold this
case for resolution of the Lima case. If, however, the Court denies jurisdiction in City of Lima,
the State asks that the Court review this case for the reasons set forth in this Memorandum.




B. The trial court held that the General Assembly enacted R.C. 9.481 under Article II,
' Section 34 and therefore invalidated Akron’s employee residency requirement.

R.C. 9.481 became effective on May 1, 2006. On that same day, the City of Akron sued
the State in the Summit County Common Pleas Court, seeking an order declaring the statute
unconstitutional. App. Op. at § 5. On May 2, 2006, the Fraternal Order of Police? et al,, filed a
separate action against the Stale, the City of Akron, and its mayor seeking a declaration that R.C.
9.481 was constitutionally enacted under Article II, Section 34 of the Ohio Constitution and that
Akron’s employee residency requirements were unenforceable. Id. at § 6. The trial couft
consolidated the two casés, and the parties later filed cross-motions for summary judgment. /d.
at 1 7. On those motions, the trial court “concluded that the Ohjo General Assembly enacted

Section 9.48.1 pursuant to its authority under Article If Section 34 of the Ohio Constitution to -
pass laws providing for the ‘general welfare’ of employees.” fd. The trial court then found that
“[blecause Article II Section 34 explicitly provides that ‘no other provision of the constitution
shall impair or limit this power[,]’ . . . the constitutional authority of the General Assembly to
enact Section 9.48.1 supersedes the city’s home rule authority to pass a local employee residency
requirement.” fd.  Accordingly, the trial court held that R.C. 9.481 invé.lidated Akron’s
employee residency requirement. /d.

C. The court of appeals limited the General Assembly’s authority under Section 34,
Article TL

The appeals court reversed. The appeals court first analyzed the General Assembly’s
power to pass lav;.rs “providing for the comfort, health, safetjr, and general welfare of all
employees” under Article II, Section 34. Id. at §f 12-14. If R.C. 9.481 was passed under the
General Assembly’s Article 11, Section 34 powers, then the statute conld not be invalidated under
home rule. The focus on the court’s analysis was whether the iegislative_authority to pass laws

providing for the “general welfare” encompassed authority to enact R.C. 9.481. Id. at § 14




In its review, the appeals court noted the Chio Supreme Court‘ had stressed that “the
languag;s of Article Il Section 34 was clear and unequivocal and that ‘it is the duty of courts to .
-enfor.ce the provision as written.”” /d. at § 16 (citing Rocky River v, State Emp. Relations Bd._
(1989), 43 Ohio St. 3d 1, 15 (“Rocky River I1™)). Nevertheless, the appeals court concluded that,
on its face, that the term “general welfare” was “so broad and vague that it provides no
ascertainablé limit on the srcope of\the (—}ener_al Assembly’s authority.” Id. at § 17. Tn an effort to
limit the scope of Section 34, the appeals court created a new test: “[w]hile Article -U Section 34
explicitly authorizes legistation for the general welfare of employees, legislation adopted under it
must also either ;ecure the blessings of freedom to citizens of Ohio or further the ‘general
welfare’ of the state.” Id. at § 19 (emphasis .added). This ncw test appears to require legislation
gither to secure unwaivable fundamental rights or to address “significant social issues impécting
the public at large” and 1;6 part Qf “a comprehensive legislative scheme.” Id. at §24-27.

The court then analyzed R.C. 9.481 under its new Article II, Section 34 test. The court first
concluded that the “sole purpose of Section 9.48.1 [sic] is to invalidate employee residency
requirements by political subdivisions. This legislation does not address any significant social
issues impacting the public at large; it is not part of a comprehensive legislative scheme, but
deals with a single issve; and it applies to a relatively small segment of the populatiorn.”— Id. at
24, Further, the court found that employees had no right to insist on emplqymeﬁt with the
goVemment and that they “voluntarily agreed to give up.their ‘right’ to choose to live elsewhere
when they accepted employment with the city.” 7d. at §§ 26-27. Therefore, because it concluded
that R.C. 9.481 was only a “single-issue statute,” which sought “to reinstate a non—fundam_cntal

right that the employees voluntarily surrenderéd when they accepted employment,” the appeals



court ruled that R.C. 9.481 did not fall under the General Assembly’s authority under Article II,
Section 34 to pass laws for the “general welfare of employees.” Id. at§ 28.

D. The court of appeals held that the General Assembly’s enactment of R.C. 9.481
violated home rule.

The appealé court further decideci that R.C. 9.481 was not enacted under the General
Assembly’s Article IT, Section 34 authority and therefore applied home-rule analysis. Without
analyzing whether R.C. 9.481 was passed as a matter of local self-government or local police
powers, the appeals court applied the four-part home-rule test set out in Canton v. State, 95 Ohio
St. 3d 145, 2002—0hio~2065. Applying the Canton test, the court focused on a single prong of
that test—holding that R.C. 9.481 prevails only if it qualifies as a general law. Id. at § 31.
Citing the Third District’s recent decision in City of Lima v. State (3d Dist. Dec. 3, 2007), 2007-
Ohio-6419, 2007 Ohio App. Lexis 5626, 9 80, the court concluded that R.C-. 9.481 is not a
general law because it “does ﬁot set forth police, sanitary, or similar regulations but merely limits
the municipality’s power to do the same[.]” Id. at ] 32. The appeals court further found that
prohibiting residency as a condition of employment is not an overniding state interest. Id.
Consequently, the appeals court found that R.C. 9.481 violated Akron’s home rule authority
under Section 3, Article XVIII of the Ohio Constitution. Id. at ¢ 33.

THIS CASE PRESENTS A SUBSTANTIAL CONSTITUTIONAL QUESTION
AND IS OF PUBLIC AND GREAT GENERAL INTEREST

A. This ecasc presents substantial constitutional questions regarding the General
Assembly’s powers under Article II, Section 34 of the Ohio Constitution and the
balance between state and municipal power over public employment.

1. The Ninth Appellate District’s improper reading of Article I, Section 34 of the
Ohio Constitution invites challenges to already-settled Ohio law.

The Ninth District’s newly created test for the term “general welfare” improperly restricts-

the State’s constitutional authority to regulate the health and welfare of employees by requiring



that “legislation adopted under [Article II, Section 34] must also either secure the blessings of
freedom to citizens of Ohio or further the ‘generalrwelfaré’ of the state.” Id. at § 19. This
limitation is not supported by the text of Article II, Section 34 or ils interpreting case law and
invites constitutional éhaﬂenges to alréady—settled Ohio law.

For example, many public-employment matters that have historically been subject to state
regulation, such as sick Jeave and pensions, arg'uablj/ do not fit within the Ninth District’s new
. framework. Sick leave for public employees is a fringe béneﬁt, Ebert v. Stafk Cty. Bd. of Mental
Retardation (1980), 63 Ohio St. 2d 31, 33, that compensates for “absence from previously
scheduled work.” R.C. 124.3 8(C)‘. A pension, likewise, is money paid to a fund member upon
retirement, R.C. 742.3 7(C), or to a deceased member’s surviving spouse, R.C. 742.37(D). These
fundamental benefits are forms of compensation that may not meet the restrictive requirements
of Ninth District’s new test, because they do not impact the public at large and are not pﬁrt ofa
comprehensive legislative scheme. App. Op. at § 19. According[yr, if allowed to stand, the
ruling below opens the door to home-rule-based constitutional challenges to state legislation on
these and other subjects. The sheer volume of legislation open to constitutional attack under the
lower éourt’s decision provides ample reason for this Court to exercise its jurisdiction.

2. The Ninth Appellate District’s decision unduly interferes with the General
Assembly’s power to pass legislation affecting public employment.

The aﬁpcals court’s truncation of the State’s powers under Article II, Section 34 of the
- Ohio Constitution and the court’s unworkable application of Eome-rule analysis are not only
matters of constitutional import; they also create significant problems for municipal-state
relations in general and public-employment law in particular. - By subjecting public employment
legislation to Canton’s four-part test, the appeals court unduly limits the General Assembly’s

ability to legislate further in the area of public employment. The appeals court held that R.C.



9.481 violates home rule because it “does not set forth police, sanitary, or similar regulations but
merely limits the municipality’s power to do the same.” /d. at Y 32. ‘The court further held that
prohibiting municip;alities from “requiring residency as a condition of employment is not an
overriding state interest.” Id. (citing City of Lima, 2007-Ohio-6419, at { 80);

The court was wrong on both counts. First, laws passed under Article 11, Section 34 should
not be subject to home rule analysis. Second, the Canton test is not the proiae_r home rule
ahalysis. The Céurt has repeatedly explained that some city laws are passed under a city’s police
power, while others are passed under a city’s power to exercise rights of local self-government.
When cities pass residency restrictions, such restrictions involve the city"s hiring power, i.e., its
control over the machinery of city government, not its police power to govern citizens’ behavior
within city limits. Thus, regardless of whether the c¢ity’s requirement should stand or fall-undcr
home rule analysis, it should plainly be weighed under the local self-government part of home
rule analysis, not under tﬁe police power tests. The court’s use of the wrong test calls for review.
Finally, it is not clear whether any legislation involving public employmeﬁt or involving other
units of government could meet the court’s new standards, and that, too, calls for review.

B. This case warrants review because R.C. 9.481 is a matter of public or great general
interest, as evidenced by the amount of current litigation involving the statute.

Before R.C. 9.481 took effect, there was no stable rule governing residency requirements
for public empldyeeg. Even though homeowners were making significant and long-term
decisions in determining where rto buy a house, municipalities could enact, amend, or repeal
residency laws as the shifting currents bf local politics dictated. By enacting R.C. 9.481, the
General Assembly gave public employees the assurance that, so long as they bought a house no
farther from their work than‘the adjacent county, they would not have to choose between keeping

their homes and keeping their jobs.



> Soon after the statute took effeét, cities challenged its validity in several of the State’s most
populous counties: Alien, Cuyahoga, Lucas, Montgomery, Summit, and Trumbull. See City of
Lima, 2007-Ohio-6419, at Y 17. | All of the trial courts upheld the statuﬂ%, and all of those
. 'j.udgmcnts have been appealed. The Thi_rd and Ninth District opinions are the first appellate
decisions on the subject. But until this Court rules, the conflicting interésts of every municipal
employee and every municipality in the State will remain unsettled.

As these intermediate appeals continue, government lawyers on both sides of the cases and
the appellate courts themselves will go on spending public resources. If there were differing s-ets
of facts, or differing applications of law to fac(, against which to test the statute, it might be more
appropriate for this Court to let these appeals run their course before taking jurisdiction. But that
is not the case. The validity of R.C. 9.481 is purely a questioﬁ of Ohio constitutional law, which
this Court is best equipped to decide,

C. The case warrants immediate review because the uncertainty in the constitutionality
of R.C. 9.481 burdens family decisions and city planning,.

The municipal entities involved in actions across this State employ thou'sands of full-time
municipal workers. The families of many of these employees may hope to move out of their
“municipalities for any one of a variety of reasons: alternative school districts, more affordable
housing, easier access to important accommodations, and myriad other justifications. For many
families, moving is a major life decision that implicates enormous and long-term budgetary-
concerns. When a family is presented with the opportunity to rejocate to a more favorable
) lorcation, its decision should be guided by the personal considerations rather than a mandated
-residency requirement imposed by a family member’s municipal employer.
Moreover, the municipal residency requirements involve more issues than just where a

municipal employee may live. These requirements also restrict where some individuals may

10



work. Forlexample, a married, professional couple cannot live together and work for two
different municipalities that have residency requirements. This unfortunate, and perhaps :
unintended, result. is bad policy for this State.

In January 2006, the General Assembly, addressing these concerns, passed R.C; 9.481 to
protect the right of municipal employees and their fémilies to live Whefe they choose. That law
has now been in effect for two years, yet uncertaignty about its validity remains. While trial and
appellate courts wrestle with the consﬁtutionality of R.C. 9.481, rnuﬁicipal employees and their
families arc stuck in limbo, not sure wheth_er or where they are required to relocate. Tﬁose
families have no choice but to await this Court’s definitive resolution of the issue.

All these reasons support the Court’s feview of this issue, and further, these reasons
support review sooper rathel.: than later. Nothing new will be gained from having more cities and
courts, along with the State, consume resources replicating the same battle on the same legal
issue in case after case. Thus, the Court should review the issue now.

ARGUMENT

The State of Qhie’s Proposition of Law No. 1:

R.C. 9481 is constitutional legislation enacted for the comfort, health, safety, and general
welfare of employees under Article 11, Section 34 of the Ohio Constitution.

Article TI, Section 34 of the Ohio Constitution empowers the General Assembly to enact
laws “providing for the comfort, health, safety, and general welfare of all employees; and no
other provision of the constitution shall impair or limit this power.” Des_pite the explicit
41anguage of Article i1, Section 34 and tﬁis Court’s decision in Rocky River IV, 43 Ohio St. 3d at
15, that Article I, Section 34 was clear and unequivocal and that “it is the duty of cowuts to
enforce the provision as written,” the appeals court determined that the language of Article 11,

Section 34 was overly-broad and vague. App. Op. at 9{ 16-18. The court then improperly
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created a limiting test requiring that “legislation adopted under [Article I, Scction 34] must also
cither secure the blessings of freedom to citizens of Ohio or further the ‘general welfare’ of the -
state,” Id. at 1 19." While the appeals court did ﬁot fully explicate ifs new test, it appears that
legislation adopted under Article II? Section 34 must either secure unwaivable fundamental rights
or address “éigniﬁcant social issues impacting the public at large” and be part of “a
comprehensive legislative scheme.” Jd. at §24-27.

The court concluded that R.C. 9.481 failed to pass either prong of its new test. First, the
appeals court held that the “sole purpose of Section 9.48.1 is to invélidate employce residency
requirements by political subdivisions. This legislation does not address any significant social
issués impacting the public at large; it is not part of a comprehensive législative scheme, but
deals with a single issue; and it applies to a relatively small segment of the population.” Id atq
24, While court held that R.C. 9.481 did not further the “general welfare” prong of its test, it is
difficult to understand how the law fails to advancés the “general welfare” of the state merely
because it helps one group of employees. Typically, when the General Assembly addresses its
citizens’ general welfare, or employees’ general welfare,- it does so by seeking to enhance the
well-being of groups that need help. Minimum—'wage iaws may not help thé high-paid; labor
I.aws may not help the non-unionized. But that does not mean that such laws are not laws for the
general welfare.

Next, the céurt found that employees had no right to. insist on employment with the
government and that they “voluntarily agreed to give up their ‘right’ to choose to live elsewhere
when they gccepted employment with the city.” Id. at Y 26-27. While the law’s own language

recognizes the “inalienable and fundamental right of an individual to choose where to live

pursuant to Section 1 of Article 1,” the Ninth District nonetheless reasoned that R.C. 9.481 did

12



not secure the blessings of freedom to citizens of Ohio. 126th General Aésembly, Sub. §.B. No.
82, § 2(A). Therefore, the appeals court not orily held that R.C. 9.481 was. passed as only a
narrow, “single-issue” statute, it also held that that “‘single issue” was not that important, as it
said the law soughl “to reinst;te a non-fundamental right that the employees voluntarily
surrendered when they accepted employﬁlent.” Id. at Y 28. Thus, reasoned the appeals court,
R.C. 9.481 did not fall under the General Assembly’s authority inder Article TI, Section 34. But -
tﬁe appeals court’s apparent view—namely, that Section 34 can only be used to protect righté
that are already fundamental rights under another clause—cannot be right. If a given right is
already fundamental, then the Assembly would never need to establish it. Further, many rights
established under this provision, such as pensions, are not pre-existing ﬁndmnental rig;lts.

Thus, the appeals court’s view is wrong. Article I, Section 34 should not read narrowly,
but should be read broadly, as the Court has always done, to allow the General Assembly to

protect employee’s interests. See, e.g., Rocky River [V, 43 Ohio St. 3d at [5. T

The State of Ohio’s Proposition of Law No. 2:

R.C. 9.481 does not unconstitutionally conflict with municipal home rule.

The regulaﬁon of residency requirements is a matter of statewide concern, and thus, R.C.
9.481 supersedes Akron’s residency requirement. As discussed above, Akron’s home rule
arguments need not be considered b(%cause R.C. 9.481 was properly enacted under Article II,
Section 34. Nonetheless, should the Court determine that it is necessary to apply home rule
analysis, R.C. 9.481 does not uﬁcons_tituﬁonaﬂy conﬂict with municipal home rule. Specifically,
the issue of residency requirements is a matter of statewide concern due both to the
extraterritorial cffects that these requirements have on §£her c.ommunities throughout the State

and their statewide effects on families. As a result, the regulation of residency has transitioned
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from a matter exclusively of local self-government to one of statewide concern, and was properly
addressed by the General Assembly in statewide legislation.

Akron’s powers of local self-government are not unlimited. A mﬁnicipality’s local self-
government power originates in the Home Rule Amendment, which states:

Municipalities shall have authority to exercis-e all powers of local self—govemment

and to adopt and enforce within their limits such local police, sanitary and other

similar regulations, as are not in conflict with general laws. :
Article XVIII, Section 3, Ohjo Constitution. While municipalities enjoy great freedom to
legislate in the arca of local self-government, the Ohio Supreme Court has “never held that the
powers of local self-government under Section 3 are unlimited.” City of Reading v. Pub. Ultil.
Comm ’n of Qhio, 109 Ohio St. 3d 193, 2006-Oh1o-2181, | 32. In fact, while the powers graﬁted
under the Home Rule Amendment relate to local matters, “even in the regulation of such local
matters a municipélity may not infringe on matters of general and statewide interest.” Cleveland
Ele-c. Hiuminating Co: v. City of Painesville (1968), 15 Ohio St. 2d 125, 129. Therefore, the
Home Rule Amendment prohib{ts political subdivisions from infringing on matters of statewide
concern. City of Reading, 2006-Ohio-2181 at | 36; State ex rel. Evans v. Moore (1982), 69 Ohio
St. 2d 88, 90.

Rather than analyzing R.C. 9.481 under the statewide concer doctrine, the Ninth District
improperly evaluated R.C. 9.481 under the four-part general law test of Canton v. State, 95 Ohio
St. 3d 149, 2002-Ohio-2005, which requires that statutes “(1) be p-art of a statewide and
comprehensive legislative enactfnent, (2) apply to all parté of the state alike and operate
uniformly throughout the state, (3) set forth police, sanitary, or similar regulations, rather than
~ purport only to grant or l.imit legislative power of a municipal corporation to set forth police,

sanitary, or similar regulations, and (4) prescribe a rule of conduct upon citizens generally.” d.
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syllabus. Focusing solely -on the third prong, and citing the Third District’s decision in City of
Lima, 2007-0Oho-6419, § 80, the Ninth District held that R.C. 9,481 failed because it “does not
set forth police, sanitary, or similar regulations but ﬁlerely limits the munjcipality’s power to do
the same[.]” /d. at § 32. The appeais court further concluded that prohibiting resifldency.as a
condition of employment is not an overriding state interest. /d. As a result, because R.C. 9.481
it was not a general law under Article XVIII, Section 3 and tﬁerefore violated home rule.

But the Ninth District’s analysis was entirely improper. As determined by this Coﬁrt, the
Canton four-part general law test is ﬁfoper only when considering a municipality’s loecal police
powers, not, as here, when considering its powers of local self-government. See Ohio Ass'n of
Privaie Detective Agencies, Inc. v. City of Norrﬁ Olmsted (1992), 65 Ohio St. 3d 242, 243 (citing
State ex rel. Canada v. th‘lh‘p; (1958), 168 Ohio St. 191, paragraph four of the syllabus (“The
words, ‘as are not in conflict With.general laws” found in Section 3 of Article XVIII of the
Constitution, modify the words ‘local police, sanitary and other similar regulations’ but do not
modify the words ‘powers of local self-government.”™)).

If R.C. 9.7481 is subject to home rule analysis, then the courts must properly apply its
provisions. Because the Ninth District did not do so in this case, the appeals court’s decision
should be reversed.

CONCLUSION

For the above reasons, the Court should hold this case for its review of City of Lima v.
State, Case No. 2008-0128. If the Court denies jrurisdiction in that case, the Court should review

the case here and reverse the decision of the court below.
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This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

DICKINSON, Judge. -
THE QUESTION

{91} This case presents one of the classic legal questions: who gets to
decide? In this case, the question is who gets to decide whether people unwilling
to live in the City of Akron should Be employed by the city, the citizens of Akron |
or membeﬁ of the Ohio General Assembly.

{42} For fhe past few decades, under amendments to its charter that were
| adopted by its citizens, Akron has required its employees to live in the city,

Currently, Akron requires people it hires into classified positions to agree to
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become city residents within 12 months and to continue to iiﬁfe in the city for as
long as they are employed by the city. Section 9.48.1 of the Ohio Revised Code,
Which became effective on May.l 1, 2006,.;_pr0hibits political subdivisions from
requi.ring their employées to live within their boundaries. |

{93} Because Section 9.48.1 conﬂicfs with, and purportedljk supersedes,
Akron’é employee | resideﬂcy .rec‘luirements, Akron challenged the statute’s
constitutionality through a declaratory judgment action. Through a sepafate
action, Akron police and firefighter unions souglﬁ a declaration that Section 9.48.1
is constitutional and that it supersedes the city’s residency requirements. On
cross-motions for summary judgment in this consolidﬁted case, the trial court held -
that Section 9.48.1 is constitutional and that it invalidates Akron’s employee
residency requirements. This Court concludes that Section 9.48.1 of the Ohio
Revised Code is unconstitutional and, therefore, the trial court erred in granting
summary judgment to the state and the unions and against the city of Akron.

BACKGROUND

{94} Section 9.48.1 of the. Ohio Reviséd Code provides, in relevant part,
that “no political subdivision shall require any of its employees, as a condition of
employment, to reside in any specific area of the state.” The statute exempts
unpaid volunteers, as well as part-time and temporary employees. Section 9.48.1

further authorizes political subdivisions to require emergency response workers to
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reside within the county or an adjacent.county, if thé political subdivision adopts a
local law or resolution to that effect through the filing of an initiative petition.

{95} The city of" Akron filed an action for declaratory judgment against
‘the state of Ohio,' its g'overﬁOr, and its attorney _genéral, seeking b(_)th a declaration
that Section 9.48.1 of ._the Ohio Revised dee is uﬁconstitutionai and an order
enjoiﬁing its éhforéement. ' Akron'speciﬁcally maintained that Section 9.48.1
infringes upon its right of self-government and that the statute was not enacted
pursuant to the General Assembly’s authority under Article II Section 34 of thé
Ohio Constitution to pass legislation “providing for the comfort, health, safety and
general welfare” of employees. Akron algo sought a declaration that Section
9.48.1 is unconstitutiohal because it violates other provisions of the Ohio
Constitution.

{Y6} The Fraternal Order of Police, Akron Lodge No. 7, and the Akron
Fircfighters AssOcilation, International Association'of Firefighters Local 330, AFL-
CIO, filed a séparate action for declaratory judgment against the city, its mayo.r,
'and the state of Ohio through its attorney general, seeking a declaration that the
Ohio General Assembly had enacted Section 9.48.1 pursuant to its authority-ﬁnder
Article II Section 34 of the Ohio Consﬁtution. They sought further declaration
that Akron’s employee residency fequircménts Violate Section 9.48.1 and exceed

Akron’s home rule authority and, therefore, are unenforcea__ble.
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{7} The triél court consolidated the two cases and the parties eventually
filed cross-motions - for suﬁlmary judgment. - The trial court determined that
Section 9.48.1 of the Ohio Reviéed Code i-s consﬁfutional and that it prevails over
the city’_s -employee résic_ien_cy; requirements. it,- therefore, granted summary
: j'udgm'ent fo the Sfaié and the unions and denied Akron’s Iﬁotibn for summary
j'udgment',_ - The Vtriaf 'c_ou'rt coﬁcludcd. that the Ohio General Ass.em-bly enacted
Section 9.48.1 pursuant to its authority under Article II Section 34 of the Ohio
Constitution to pass' faws providing for the “general welfare” of employees.
Because Article IT Section 34 explicitly provides that “no other provision of the
constitution shall impair or limit this 'power[,]” the trial court further held that the
constitutional authority of the General Assembly to enact Section 9.48.1
supersedes the city’s home rule authority to pass a local employee residency
requirement. Consequentiy, the trial court held that Section 9.48.1 invalidated the
city’s employee residency requirement. The city has assigned four errors.

THIS COURT’S STANDARD OF REVIEW

{98} All of thé city’é assignments of error are challenges to the trial
court’s granting of summary judgment fo the state and the unions and its denial of
summary judgment to the city. In reviewing a trial court’s order ruling on a
motion for summary judgment, this Court applies the same standard the trial court
was required to apply in the first instance: whether there are any genuine issues of

material fact and whether the moving party is entitled to judgment as a matter of
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law. Parenti v. Goodyear Tire & Rubber Co., 66 Ohio App. 3d 826, 829 (1990).
“There are no disputed material facts in this case. Rather, the issues presented are
1egal questions. |
GENERAL WELFARE

{99} By its first eSsigﬁrﬁent- of _erro-r., ’_th'e city has argu-ed that the trial court
ihcorrectlj rejected its argument _thaf, in- adopting Section 9.48.1 of the Ohio
Revised Code, the General Assembly was.not properly acting within the authority
granted it by Article II Section 34 of the Ohio Constitution. Article IT Section 34
provides:

Laws may be passed fixing and regulating the hours of labor,

establishing a minimum wage, and providing for the comfort, health,

safety and general welfare of all employees; and no other provision
of the constitation shall impair or limit this power.

{410} The parties agree that the General Assembly’s authority under
Article 11 Section 34 supefsedes the city’s home fule authority to pass local
- legislation. Therefore, if this Court concludes that fhe General Assembly enacted
Section 9.48.1 pursﬁant to its authority under Article T Section 34 of the Ohio
Constitution, the. state statute prevails and invalidates Akron’s lecal residency
requirement.

{11} In Rocky River v. State Emp. Relations Bd., 39 )Ohio St. 3d 196
(1988) (“Rocky River I, the Ohio Supreme Court held that the legislative
eu-thority under Article II Seetion-‘_34 did not encompass laws pertaining to public

employee collective bargaining rights, but that it was limited to laws pertaining to
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employee wages-and hours. On reconsideration, th_é Supreme Court reversed its
holding six months later and held that the General Assembly’s authority under
Article 1I Seétion 34 encompasses laws pertaining to the general welfaljc of;
employees. Rocky River-v. Staté-Emp. Relations Bd., 43 Ohio St. 13d 1 (1989)
(“Rocky River IV). | | |

{12} In Rocky River 1V, the Court’s more expémsive interpretation of the
General Assembly’s éuthority under Article IT Section 34 focused on the language
“and providing for the comfort, health, saféty and general welfare of all
employees.” The Court applied a basic rule of construction that this phras.e must
haﬁe been included for a reason, indicating a clear intention by the framers té
expand the General Asse-mbiy’s authority under Article IT Section 34 beyond wage
- and hour legislation. Focusing in particular on the term “general welfare,” the
rﬁajority in Rocky River IV held that the Ohio Public Employees Collective
Bargaiﬁing Act, set forth in Chapter 4117 of the Ohio Revised Code, was enacted
within the General Assembly’s broad authority under Article II Section 34 of th:
Ohio Constitution.

{1{13} The majority in Rocky R-z'ver IV explained that the General
Assembly’s authority under Article IT Section 34 is broad: |

This provision constitutes a broad grant of authority to the

legislature to provide for the welfare of all working persons,

including local safety forces. The provision expressly states in

“clear, certain and unambiguous language” that no other provision
“of the Constitution may impair the legislature’s power under Section
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34. This prohibition, of course, includes the “home rule provision
contained in Section 3, Article XVIIL.

.Rocky River IV at 13 (internal citations omitted, emphasis in original). The Ohio
Suprem.er Court has coﬁtinued to follow the Rocky River IV holding tﬁat Article II
Secﬁoﬁ 34 of thcl Ohio Constitutioﬁ is a bro;ad grant of authority to the General
Aésembly tox enact laws pértairiihg fo -fhc “genefal welfare” of employees. See,
e.g., American Assoc. of Univ. Professors v. Central State Univ., 87 'Olh'io Sf. 3d
55-, 61 (1999).

{14} Tﬁe focus of the parties’ dispute is whether the legislative authority
to pass laws providing for the “gencral welfare” of employees under ‘Article 11
Section 3{4 includes authority to enact Section 9.48.1 of the Ohio Reviséd Code, a
law that prohibits Akron’s exisﬁng employee residency requirement. As was
noted ébove, Akfon requires applicants for classified positions to agree that, if
they a:fe hired, they will become residents of Akron within 12 months and remain
Akron residents throughout their employment. No one is disputing that, prior to
the effective date of Section 9..48. 1, Akron’s employee residency requirement was
valid and enforceable. The. dispute is whether Akron’s employee residency
reciuirement is now unenforceable due to the state’s enactment of Section 9.48. 1.

{415} It is the position -of the sﬂtate and the unions that the General
Assembly’s constitutional authority under Article II Section 34 to pass laws
_providing for the “general welfare” of employees encompasses the authority to

enact Section 9.48.1, which prohibits employee residency requirements by
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political suﬁdivisions so that employees will have the freedom to choose where to
' feside. Akron’s position, on the other hand, is that the scope of the General
Assembly’s authority to pass laws for the general welfare of employees_ under
Article II Section 34 is not without limits and does net exfe'nd to thls legislatioﬁ.

| '{1{16} The ﬁlajority in Rocky River IV streesed that the lang'uaée .of. Aﬁiele
iI Section 34 is clear and unequivocal and that “it is the duty of courts te enferce
the provision as written.” See Rocky River IV, 43 Ohio St. 3d at 15, Nonetheless,
the focus of dispute in the Rocky River I and Rocky River IV was whether Article
11 Section 34 .encompassed employment legislation beyend_ wages and. hours. The
majority in Rocky River IV did not define “gencral welfare,” for it concluded that
“the Public Employees’ Collective Bargaining Act[] is indisputably.eoncerned
with the ‘general welfare’ of employees.” Rocky River IV, 43 Ohio St. 3d at 13. It
i3 not so clear, however, whether the _legislation at issue in this case pertaihs to the
“general welfare” of employees within the meaning of Article II Section 34.

{q17} It is a basic rule of construction that words should be given their
reasonable, ordinary meaning. In re Adoption of Huitzil, 29 Ohio App. 3d 222,
223 (1985). On its face, the term “general wetfare” is so broad and vague that it
provides no ascertainable limit on the.scope of the General Assembly’s authority
under Article II Section 34. See The Legitimate Objectives.of Zoning, 91 Harvard

2% el

Law Review 1443, 1445 (1978). The meaning of the term “general welfare” “1s as
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incapable of specific definition as is the police power itself.” 16A American
Jurisprudénce 2d, Constitutional Law, Seétion 363.

{918} This, however, doeé not mean that the phrase “general welfare” as
used‘ in Article II S-e(-:tion 34 is without limits. As vague and all-encompassing as
the term “general welfaré” may apﬁear to be, it cannot réasonably encor_npaés
everything that arguably benefits some employees. Without some boundaries on
the scope of the term “general welfare,” the General Assembly would feasibly
have the authority under Article II Section 34 to enact legislation that furthered the
interests of a few employees, yet harmed the welfare of the public at large.
Moreover, as Article I Section 34 explicitly provides that “no other provision of
the constitution shall impair or limit this power,” the General Assembly’s
auth_qrity under this provision would be virtually endless and could potentially
undermine the ﬁome rule authority of municipalities to make any employment

decisions.

~ {419} While Article II Section 34 explicitly authorizes legislatioﬁ for the
géneral welfare of employees, legislation adopted under it must also either secure
the blessings of freedom to citizens of Ohio or further the “general welfare” of the
state. “All government power derives from the people, but these grants of power
are limited.” Akhil Reed Amar, The Biil of Rights 123 (Yale University Press)
(1998). The scope of the Ip'ow¢r granted Ohio by its citizens is found in the

preamble of the Ohio Constitution:
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. We, the people of the State of Ohio, grateful to Almi’ghty God for

our freedom, to secure its blessings and promote our common

welfare, do establish this Constitution.
As this Court notedvin Porter‘v. City of Oberlin, 3 Ohio App. 2d 158, 164 (1964),
the Ohio Constitution only authorizes laws that seéure freedom for its citiz_.ens or
further their common wélfare: |

It here appears that the Constitution. was 'estabiished to secure the

biessings of freedom, and to promote the common welfare, All laws

enacted pursuant thereto must be subject to such mandate.

(€20} In interpreting the General Assembly’s brcad_ authority under Article
I Section- 34, the Ohio Supreme Court has recognized the societal notion of
“common welfare.,” Although the Court has not explicitly articulated a limitation
_ on the General Assembly’s authority under Article .H Section 34 to enact
legislation for the “general welfare” of employees, it has been unnecessary for it to
do so in the prior cases before it.

{21} The legislation at issue in Rocky River IV, the Ohio Public
Employees Collective Bargaining Act, ehcompassed the entire Chapter 4117 of
ﬂle Ohio Revised Code, which includes dozens of provisions that burden as well
‘as benefit public employees and public employers, in the public interest. Chapter
4117 includes comprehensive provisions that apply to public collective bargaining
units through_out, the state, define the scope of collective bargaining rights and

obligations, and provide for uniform dispute resolution throughout the state.

Chapter 4117 also includes provisions that offer primarily a public benefit such as
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limitatio.ns on the ability of certain public employees to strike and the requirement
that records 6f the state employment relations board be kept public. See Section
 4117.15 and 4117.16; Section 4117.17. Moreover, Chapter 4117 did not purport
to create .collect.ive baféaining rights that did not previously exist, but _ihstead
defined the scope lof existiﬂg rights and obligations of pubiic emialdyees and
employers.
| {922} In an earlier decision By the Ohio Supreme Court, State ex rel. Bd. of
Trustees of Pension Fund v. Bd. of Trustees of Relief Fund, 12 Ohio St. 2d 105
(1967), the Court determined that Chapter 742 legislation providing for creation,
administration, maintenance, and conirol of a state police and fireman’s disability
and pension fund was validly enacted within the General Assembly’s authority
under Article [I Section 34. Again, the legislation at .issue ‘involved a
comprehensive statutory scheme that included over 100 separate proviéions and
renco.mpasscd an entire chapter of the Ohio Revised Code. This legislation
likeWisc did not create employee pension rights that had not previously existed,
but sought to preserve and regulate the pension and disability benefits of police
and firefighters through the creation and maintenance of a state fund. See Chapter
742.

{923} In its most recent decision interpreting the General Assembly’s
authority under Article II Section 34, the Supreme Court held that “the public’s

interest in the regulation of the employment sector” includes legistation that
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“burdens as well as benefits employees. American Association of Univ. Professors

v. Ceniral State Univ., 87 Ohio St. 3d 55, 61-62 (1999). - The statute at issue,
-Section 3345.45 of the Ohio Revised Code, required public universitigs to develop
“standards for-'professors’ instructioﬁal workloads and e:kempted ti_lé i.ssué' from
collective bargaininga The Court made.referr,ence to many other cmployment;
related laws cnacted unde; the authority of Article 11 Section 34, émphasizing that,r
state legislation in the employment area under. Article II Section 34 is. focused on
public interest, not necessatily benefit to the émployees. Id.

{924} Section 9.48.1 of the Ohio Revised Code, on the other hand, bea;‘s
no similarity to any of the employee “general welfare” legislation discussed above.
The sole purpose of Section 948.1 is to invalidaie employee resideﬂcy
requirements by politicai subdivisions. This legislation doeslnot address any
significant social .issues impacting the public at large; it is not part of a
comprehensive legislative scheme, but deals with a single issue; and it applies to a
relatively small segment of the population (those who are employed by political
subdivisions, are sﬁbject tr.o residency requirements, and would choose to live
élscwhere if allowed to do so).

{925} Further, unlike any of the lcgislation that the Supreme Court has
determined falls within the scope of Article 11 Section 34 as providing' for the
general welfare of employees, Section 9.48.1 does not pertain to the protection or

regulation of any existing right or obligation of the affected employees. Instead, it
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is an attempt to circumvent municipel home rule authority and reinstate a “right”
that the employees voluntarily surrendered when they accepted government
employment
{1]26} As the New- .Tersey Supreme Court stressed when it addressed a
‘challenge to Newark’s employee residency requ1rement es an 1nfr1ngement upon -
the employees’ rights and freedom under it$ state constitution:
 The duestion is not whether a man is free to live where he will.

Rather the question is whether he may live where he wishes and at
the same time insist upon employment by government.

Kennedy v. Newark, 29 N.J. 178, 183, 148 A.2d 473 (1959). The “right” to insist
upon employment by government is not a “freedom” within the meaning of the
preamble of the Ohio Constitution.

{927} Although the parties dispute whether Akron’s residency requiremenf
is a condition of or qualification for city employment, it is undisputed that Akron
city employees voluntarily agreed to give up their “right” to choose to live
elsewhere when they accepted employment with the city. Residency was required
by their employer as either a condition of or qualification for employment,
“silnilar in this regard to minimum standards of age, health, education, experience,
or performance in civil service examinations.” Ector v. Torrance, 10 Cal. 3d 129,
132,514 P.2d 433 (1973). Akron city ernployees surrendered any “right” that they
once had to choose where to live when they agreed to become employees of the

city of Akron, just as they may have agreed to other limitations on their personal
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free_:doms, such as their freedom to’ dress-, groom themselves, or- behave as they
choose.

{128} Laws passed for the “general welfar_e”- of employees do not
encompaiss a sing]e-is-sue statute that seeks to reinstaté._a non—fﬁndamaﬁtal right
that the employeeé voiuntarily surrendered when._ {h_ey accepted eﬁipl_oyment.
Applying another fundamental rule of construt:fion, Article IT Section 34 sﬁOuld
not be interpfeted in a manrier that would yield an absurd result. See Mishr v.
Poland Bd. of Zoning Appeals, 6 oflio St. 3d 238, 240 (1996). To construe the
legislative authority under Article II Section 34 to pass laws providing for the
' “genefal welfare” of employees to be so broad as. to encompass a law that
reinstates a right that employees Volun.tarily surrendered upon accepting
employment would yield an absurd result, and cc';uld, potentially give iimitless
power to the General Assembly to undermine all home rule authority of
municipalities to make decisions about their employees.

{429} Consequently, the trial court erred when it concluded that the
General Assembly’s enaétmentr of Section 9.48.1 of the Ohio Revised Code was
within its authority under Article IT Section 34 to pass laws providing for the
“genefa,l welfare” of employees. The first assignment of error is sustained.

HOME RULE
{430} Akron’s second assignment of error is that Section 9.48.1 is an

unconstitutional infringement of its home rule authority to pass local legislation.
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It is not disputed that Akron’s residency requirement was enacted pursuant to the
city’s homé rule authority.
{§31} Section 3, Article XVIH of the Ohio Constitution_provides:
Muﬁiéipalities shall have authority fo exercise all powers of focal .
self-government and to adopt and enforce within their limits such
“local police, sanitary and other similar regulations, as are not in
| conflict with general laws. | ' '
'fherefore, Section 9.48.1 of the Ohio Revised Cdde prevails 6ver the city’s
residency requifement only if it qualifies as a “general law.” In Canton v. State,
95 Ohio St. 3d 149, 2002-Ohio-2005, syllabus, the Ohio Supreme Court
announced a four-part test defining what constitﬁtcs a general law for purposes of
home-rule analysis: “a statute must (1) bé part of a statewide and COmi)rehénsive
legislative enactment, (2) apply to all parts of the state alike and operate uniformly
throughout the-state, (3) set forth police, sanitary, or similar regulations, rather
~ than purport only to grant or limit legislative power of a municipal corporation to
set forth police, sanitary, or similar regulations, and (4) prescribe a rule of conduct
upon citizens generally.”
{432} As explained above, Section 9.48.1 is an attempt by the ‘Gencral
“Assembly to circumvent the home rule authority of municipalities to maintain
residency requirements for their employees. The Third District Court of Appeals
recently held, in Lima v. State, 3d Dist. No. 1-07-21, 2007-Ohio-6419, at 980, that

Section 9.48.1 of the Ohio Revised Code is not a general law because it “does not

set forth police, sanitary, or similar regulations but merely limits the
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municipality’s power to do the same[.J* Tt further held that “prohibiting political
s_ubdiviéions from rcquiripg residency as a condition of employment is not an
~overriding ét—ate interest.” Id. This Court agrees. | |

{1[33} Consequently, Section 9.48.1 of the Ohl() Revised Code is not a -
general law, but v1olates thc mty S home rulc authorlty under the Ohio
Consﬁtution to enact local employee residency requlrlements.l Akr(;n *s second
assignment of error is sustained.

118

{4134} Akron’s first and second assignments of error are sustained. The
third and fourth ﬁssignments of error are moot because of this Court’s disposition
6f the first and second assignments of error and are, therefore, oveﬁuled. The
judgment of the Summit County Couﬁ of Common Pleas is reversed and the cause

* .

is remanded.

Judgment reversed and
the cause remanded.

The Court finds that there were reasonablé grounds for this appe.al.

We order that a special mandate issue out of this Court, directing the Court
of Common Pleas, County of Summit, State of Ohio, to carry this judgment into
éxecution. A certified copy of this journal entry shall constitute the mandate;,

pursuaht to App.R. 27.
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Immediately upon the ﬁling_heteof, this document shall- constitute the
journal entry of judgment, and it shall be file stamped by the Clerk of the Court of
' Appeals at which time the period for review shall bégin to run.  App.R. 22(E).
The Clerk of the Court of Appeals is instructed to mail a notice of enfry of this
-judgment to the parties and to make a notaﬁpn of the rﬁailing--in the. docket,
pursuant: to App.R. 30. |

Costs taxed to appellees.

i) E. D, O~

CLAIR E. DICKINSON
FOR THE COURT

CARR, I.
CONCURS

SLABY,P. J..
DISSENTS, SAYING:

{9135} Irespectfully dissent. I would affirm the decision of the trial court because
R.C. 9.481 is a valid exercise of the authority granted to the legislature by Article II,
Section 34, of the Ohio Constitution pursuant to City of Rocky River v. State Emp. Rel.
Bd. (1989), 43 Ohio St.3d 1.

{936} The plain language of Article II Section 34 of the Ghio Constitution is
expansive: “Laws may be passed fixing and regulating the hours of labor, establishing a

minimum wage, and providing for the comfort, health, safety and general welfare of all
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employees; and no other provision of the constitution shall impair or Iilﬁit this power.” It
may be, as the majority concludes;, that the phrase “general welfare” is “incapable of
specific deﬁn.ition” and “vagﬁe and all-encompassing.” Nevertheless, these words are
those used in the Ohio 'CénStitution, and we must apply the'rﬁ under the guidance of the
Supreme Court of Ohid‘. 1 find the majority’s distinction Between thi_s case and other
cases arising under.Article I Seétion 34 unpersuasive, and T would afﬁ'rm-the Judgment
of the trial court.

i
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