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STATEME_NT OF FACTS

Appeliants [Marsha P Ryan], A.dministrator and the Bureau of Workers'
Compensation (collectively “BWC”) abused .their “discretion in denying Dillard
Department Stores, inc.'s (“Dillard’s”) request for surplus fund reimbursement under
R.C. §4123.512(H) and -State ex rel. Sysco Food Services of Cleveland, Inc. v.
Industrial Commission of Ohio, 89 Ohio St.3d 612, 2000-Ohio-1. The reguest foliowed
and was based on Claimant Pamela 8. Scott's volunrary dismi.ssal with prejudice of a
second Complaint filed. in Dillard's R.C. §41 23.512_ court appeal from her additionally
allowed L4-5 disc bulge. Dillard's and the.Claimant had contemporaneously reached a
settiement of her' entire workers' compensation claim, the express terms of which
| provided she would forfeit her right to parﬁcipation for the a_dditienal condition. The
egreement was'ap'proved by operation of law following its submission under R.C.
: §4123 65. A more detaaled summary follows.

Clalrnant Pamela S. Scott sustained an mdustraal injury on June 21 1999 whlle in
Dillerds employ. Her workers’ compensation claim was recogmzed for Iumbosacral
sprain and straln | | | |

On February 22, 2000, Claimant moved for the further allowance of her claim for
“L4-5 Dlsc Bulge.” A Dlstrict Hearmg Offi cer of the lndustr:al Commlssxon of Ohlo
| -("ICO") granted the addmonal allowance by Record ‘of Proceedrngs dated June 16,
2000. Dillard’s Appeal of that Order was denied by a Staff Hearmg Officer of the ICO on
-' August 8 2000 The ICO refused its further appeal on September 7, 2000, makmg the

Staff Hearmg Offlcers Order fmal



On November 2, 2000, Dillard’s timely filed a Notice of Appeal of the August 8,
2000 SHO Order in the Trumbull County Court of Common Pleas under R.C.
§4123.512. Claimant filed a Complaint in Appeal on or abo_ut December 4, 2000. She
later filed a Notice of Filing Voluntary Dismissal Without Prejudice Pursuant to Civ.R.
41(A)(1)(a) on or about October 22, 2001.

~ Claimant filed a second Complaint in Appeal on October 17, 2002, reinitiating the
Iitigatlon commenced by Dillard’s November 2, 2000 Notice of Appeal. Just before trial
on the issue of L4-5 disc bulge, Dillard’s and Claimant reached a proposed settlement
of the entire workers compensation olaim A Joint Application for Approval of
Settle_m_ent Agreement, with proposed settlement terms was filed with BWC by Dillard’s
| and Claimant on January 23, 2004, (Appx. 69; Supp. 1.) A copy was filed with the ICO
on January 26, 2004. (Appx. 73; Supp. 5.)

On or about February 18;'2004, Claimant filed Plaintiff's Notice of Voluntary
| Dismissai With Prejudice 'Pursuant to Civ..R. 41(A)(1)(a), in etfect, terminating Iitigation
“on the issu.e of additional allowance and forfeiting her right to continue participeting in
the Ohio Workers Compensation Fund for L4- 5 dISC bulge (Appx 77; Supp. 9. )

Throughout this time, BWC failed to object to or comment on the terms of the
proposed settlement whlle the agreement was on flle The ICO :ssued no Order either
approving or denylng the settlement applisatlon thus operating as an approval of the'
| settlement under R.C. §4123.65(D).

On June 711, 2004, Dillard’s third p.arty administrator, Helmsme_n Management

Services, Inc., applied for reimbursement from the surplus fund for compensation and



medical benefits paid as a result of the additionally allowed L4-5 disc bulgé, which had
since been disallowed by operafion of law. |

On or about August 4, 2004, after ignorin’g the litigation for more than three years
bthér than filing the obligatory Answer, BWC filed a Motion for Re!iéf from Judgment
and Substitution of Pérties with the Trunﬁbull County Common Pleas Court. (Appx. 79;
Supp. 11.) In that Motion, BWC réquested the céurt appeal be reopened citing to.
Youghiogheny & Ohio Coal Co. v.-Mayfield (1984), 11 Chio S$t.3d 70 and State ex rel.
Sysco Food Service of Cleveland Inc. v. I_ndustrfa! Commission of Ohio, 89 Ohio 5t.3d
612, 2000-Ohio-1. In the Brief, BWC argued: |

* * * While on its face, a voluntary dismissal may
seem inconsequential, the result would be prejudicial to
Defendant-Administrator. The Ohio Supreme Court, in 2000,
ruled in The State ex Rel Sysco Food Service of Cleveland
Inc. v. Industrial Commission of Ohio, et al (2000}, 89 Ohio
St.3d 612, 734 N.E. 2d 361, 2000 Lexis 2073, that a self-
insured employer is to be reimbursed from the state surplus -
fund for compensation paid to an employee when the claim
is originally allowed by the Industrial Commission, and then
subsequently is denied by a trial court. If Plaintiff-Claimant
dismisses her claim * * *, then Defendant-Employer could
receive a default judgment for want of prosecution — or in
this case, the plaintiff dismissed her case with prejudice.

~ Thus Plaintiff-Claimant’s claim would be deemed denied by
a trial court, and Defendant-Employer will be entitled to
reimbursement from the state surplus fund for compensation
‘paid on Plaintiff-Claimant's previously allowed claim. [Appx
79; Supp. 11 emphaSIs added.] -

BWC less than three weeks later in a different forum, did.an “about face” and |
demed Di!lard S request for surplus fund renmbursement on August 23, 2004, clalmsng
| the 1CO Order allowmg the clalm for L4~ 5 dISC bulge was not overturned. (Appx. 53;
Supp. 23.) Diirlard s appealed the dems_:on to the Self-Insured Review Panel (SIRP) on.

~ September 21, 2004.



After a January 26, 2005 conference before thé BWC's SIRP, a November 17,
2005 Order denied Dillard's intra-agency Appeal. (Appx. 50; Supp. 24.) The SIR.F'
erroneously found that Claimant's second voluntary dismissal did not operate as a
judicial deiermination disallowing the L4-5 disc bulge.

Dillard’s appealed the decision of the SIRP to the Adminiétrator on February 7,
2006. BWC's Designee, on April 20, 2006, by final Order, upheid the denial of Dillard’s
sufplus fund reimbursement request, finding that the_settlément “‘ended the dispute
between” Di_llard’s and Claimant, that the employer did not prevail, and that there was |
ho‘ determinétioﬁ that compensation and benefit payments should not have been made

for the disputed condition. (Appx. 48; Supp. 27.) _ |

Oh July 13, 2006, Dillard’s filed its Petition and Complaint in Mandamus .with the
10" District Court of Appeals. At issue was whether as a result of Claimant's voluntary
dismissal of the action, Dillard’s was entitled to be reimbursed from the VStater's surplus
fund for the amounts that it had paid C!aimént for the L4-L5'_dis'c bulge condition.

On January 22, 2007, the Appellate Court Magistrate rejected Appellants
requiest for wfit brdering_ reimbursement'. '(Appx.r 34.) On February 15, 2007, Appellant
filed its' Objections to the Magistrate's d'ecision.. On October 18, 2007, a divided
Appellate Court issued- its. majority 'opinion overruling Appellant‘s .: O'bjectio.ns and
adopti'nrg the Magistrate’s decision. (.Appx..4.") On November 30, 260?,-Appéllaht filed
its Notice of Appeal of- the Tenth Appellate District Court's Order to the Ohio S-upreme
Court. (Appx. 1.) ' | |

Appellant on Sépterﬁber 21, 2007, also moved the Trumbull County Common

P]éas Court for Judgment. The court issued a Jahuary 2, 2008 Judgment Entry,



wherein it denied Appellee’s Motion for Relief from Judgm_ent and Appellant's Motion for
Judgment. (Appx. 54.) | | |
Appellant appealed the Trumbull County Judgment Entry to the 11" District Court
of Appeals on January 31, 2008, wh.ere the case remains pending. |
ARGUMENT

Proposition of Law No. 1:

A Workers’ Compensation Claimant’s Second Rule 41{A) Noticed.
Dismissal in an Employer Appeal Operates as Adjudication on the
Merits and Entitles the Employer to Surplus Fund Reimbursement.

The primary issue prese_nted by this appeal is whet'her a final judicial action
occurred when the claimant voluntarily dismissed her Complaint a second time such
that payments should not have been made to her for the ICO-allowed additional
condition of L4-5 disc bulge.

According to R.C. §4123.512(H),

If, in a final administrative or judicial action, it is determined
that payments of compensation or benefits, or both, made to
or on behalf of a claimant shoufd not have been made, the
amount thereof shall be charged to the surplus fund under

division (B) of section 4123. 34 of the Revised. Code,
(Emphasis added.}

Further, according to O.A.C. 4121-3-1 8(A)(17),

If the claim is subsequenily denied, payments shall be
charged to the statutory surplus fund. * * * If the. employer is
a seif<insurer such amount will be paid to the self-insurer
from the surplus fund. (Emphasis added.)

_ ThIS Court has held that, where there has been an ultimate finding that the
'employer has been lmproperly requ:red to pay all (or any part) of & sum in
compensation,_'then the employer is entit_led to reimbursement. State ex rel. Eaton

. Corp. v. Lancaster (1988), 40 Ohio St.3d 404,



In Yough:ogheny & Ohio Coal Co. v. Mayfield (1984) 11 Ohio St.3d 70, the
Supreme Court held R.C.§4123.512 provudes that, if an award of compensation is
proved to be incorrect upon appeal, the benefits lmprOperly disbursed to a claimant will
be charged against the state surplus fund ahd the employer recovers any amount of
- improperly paid benefits. In reliance on that precedent, the rright to surplus fund
reimbursement was granted to a self-insured employer_ where, after an appeal to the
Court of Common Pleas, an entire claim was disallowed. State ex rel. Sysco Food
Services of Cleveland, Inc. v. Industrial Commission of Ohio, 89 Ohio St.3d 612, 2000-
Ohio-1. | |

BWC has continued to resist its obligations despite this Cqurt‘s unequivoqél
declaration that surplus fund reimbursemeht is available to self-insured.employers who
~obtain reversal of a prior compensation and/or benefits award in court or
administratively. See, e.g., Sl‘ate ex rel. Kokosing Construction Company, inc. v, Ohio
- Bureau of_Wdrkers' Compensatidh; 102 Ohio St.3d 429, 2004-Ohio-3664; State ex rel.
' Diver.éey Cbrp V. Bure’éu of Workers’ Compensatién ‘Franklin App. No. 03AP-343,
~ 2004-Ohio-1626; State ex re! Interstate Brands Corporatlon V. Conrad Franklin App'
: No 03AP 1035 2004 Ohlo-4645 In Kokosmg, this Court rejected BWC's contentlon
that Sysco supra, only applied to claims overturned as a result of an employer s appeal :
'_of the claim's initial allowance
| *** The bureau ~ without any legal citation —

contends that Sysco applies only to what it calls “straight-line
appeals,” i.e., an employer's appeal of the initial workers’

rcompensation_ claim allowance. * * * This argument is
unpersuasive. S '

' ** % The bureau has offered no compelling legal
practlcal or f:nanmal reason for treatlng Kokosing any



differently from Sysco or for  confining rsurplus fund
reimbursement to “straight-line appeals.”

rKokosi'ng, at 1 28-29. |

| In this case, just as in Kokosing, BWC's April 20,. 2006 Order dénied surplus fund
reirr‘lburseme.n.t without any citation to legal aﬁthority or other compelliﬁg reason. Its
baseless denial was contrary fo law, arbitrafy, unreasonable and unconscionable, was
issued absentrany record evidence to support its conclusions and- éonstituted an abuse
of discretion. In other words, it violated a clear legal duty {0 reimburse Dillard’s for
expehsés it incurred from thé overtumed éllowance of Clairﬁant's L4-5 disc bulge.

BWC has maintained in successive intra-agency .denialls that Claimant's
voluntary dismissal of her refiled Complaint, with prejudice, in the Trumbull County
Cc-)u.rt of Common Pleas was not an administrative or judicial determination on the
merits of Diilérd’s court app-eal. (Appx. 48;”Supp. 27.) BWC disingenuously Suggesis
~ that the reimbﬂrsemént rights turn on which pa.rty' prevailed at the last hearing on'the_ :
matter of additioﬁal allowance of L4-5 disc -bulgé before settleme'nt of the daim. BWC
self-sefvingly_ construes th.e last hearing on this iséue to be the August 8, ZOGO'f_inal
administrafive Order that led to Dillard's court appeal ahd reaso.ns_% that, éince Claimant
prévailed atrthat heéring, Dillard’s ié not entitrled to r.ei'mbursemen't pursuant to R.C.
§4123.512(H) and Sysco, si_;pra. (AppX. 48 Su'pp..27.) |

' BWC's action misreads an.d miéconstrues th.e langﬁage of R.C. §4123.512(H) as‘
\&éll as the clear irhpoft and effect of the Claimant's volunt_éry dismissal of her second
Co.m'plaint. _ - | | | |

Under R.C. §4123.512, Claimant always bears the burden of proof under thé de

novo 'appellate standard, regardless of which party initiated the appeal. Kais_er'v.'



Ameritemps, Inc., 84 Ohio State 3d, 411, 413, 1999-Ohio 360. This requires Ciaimanf
in virtually all cases to bear the expen_ée of offering expert teé.timony at trial a!ongi with
sufficient évidence to satisfy _the trier o_f fact in order to pfevail. This process involves a
WhoI!y independent review even though Claimant may have met her burden before the |
ICO. Youghiogheny & Ohio Coal Co. v. Mayfield (1984) 11 Ohio St.3d, 70, 71; Rice- V.
Stouffer Foods Corp. (Nov. 6, 1997), Cuyahoga Appr. No. 72._515.

This Court examined voluntary dismissals in the specific coniext of R.C.
§4123.512 éppeals in thé seminal 1998 Kaiser decision, “A workers' compensation
claimént méy employ Civ.R. 41(A)(1)(a) to voluntarily dismiss an appeal o the Court of
Common Pleas brought by an employer under R.C. §4123.512."_ Kaiser, supra, at
Syllabus. The .Ciaimant’s voluntary dismissal of the Complaint, however, does no't
affect the-employ.er's Noﬁce of Appeal, which remains pending until the Complaint is
refiled. !d.., at415. “if an em.pldyee does not re_file its Complaint within a yeé_r‘s rt-ir_ne, he
can no longer prove his entitiement to partiéibate in the workers’ comp_ensation system.”
-ld. o

._Following on that pronouncement,' this Court especially considered the
cdns-equén.ces_'of a fa-iiure to refile a voluntéry dismissed Complainf withinﬁne year in
2006, holding: | |

In an 'employer-initiated workers" compensation .a’ﬁpeal )
pursuant to R.C. §4123.512, after the employee-claimant
files the petition as is required by R.C. §4123.512, and
voluntarily dismisses it as allowed by Civ.R. 41(A), il the
employee-claimant fails to refile within the year allowed by

 the saving statute, R.C. 2305.19, the employer is entitled to
judgment on its appeal il

Fowee V. Wesiey Hal! inc. 108 Oth St.3d 533, 2000-Ohio-1712.



Fowee and Rice plainly establish that a Plaintif-employee’s default — whether by
féilure to refile, failure to prosecute, or a second voluntary dismissal — operates as a de
facto judicial determination that benefits were improperly paid. In the case at bar,
Scott did refile her Complaint within the saving statute. The case proceeded anew, then
she voluntarily dismissed the refiled Complaint with prejudice. ‘Under Civ.R. 41(A), a
Plaintiff's second voluntary dismissal of a case operates as an adjudication on the

merits: |
Unless otherwise stated in the notice of dismissal * * *, the
dismissal is without prejudice, except that a notice of
dismissal operates as an adjudication upon the merits of any
claim that plaintiff has once dismissed in any courf. Civ.R.
“41(A)(1) (emphasis added).

‘This rule unequivocally provides that a second noticed dismissal under Rule
41(A), such as occurred in this case, is an adjudication on the merits. See also, Mays v.
Kroger Company (Butler Cty. 1998), 129 Ohio App.3d 159. Were this not so, a plaintiff
could extinguish an employer's right to reimbursement simply by filing a second Rule

| 41(A) dismissal at any time.
Claimant Scott could no longer _prbve her entitlement to participate in the Chio
Workeré’ Corhpensation fund for fhe alleged .conditic)n of _L4-5".dISC bulge after the
sécond dismissai. This was her sole_burden in the Dillard’s initiated'appeal;- Since the
'leuntar'y dismissél with. prejudice o_peratéd as an adjudjcation on the. merits in the
' Dillard’s court appeal, the challenged L4-5 disc bulge was specifically disallowed in the

workers' compenéatioh claim. The secénd'voluntary dismissal of the Complaint,
| 'acéordingly, constituted' é determination' and the finai judicial action that the Claimant

was not entitled to participate for the aliowed condition. The administrative allowance



was overturned by that act alone ontitling Dillard’s to surplus fund reimbursement under
R.C. §4123.512. The BWC has aiready conceded before the Court of Appeals that had
Claimant simply abandoned her claim by filing a second Rule 41(A) dismissal — without
a settlement — an ensuing application for. surplus - fund reimbursement from employer
would have been honored. The fact that here a settlemen_t' occurred proximal to the
dismissal does not in any way change the effect of the Ohio Civil Rule’s treatment of the
.second voluntary dismissal.

BWC abused its discretion, violated Dillard's clear legal righ.t to reimbursement
- for expenses related to the now disallowed L4-5 disc bulgo, éntitling the employer fo a
Writ of Mandamus from a denial decision that was ulnreasonable', arbitrary,

unconscionable, and contrary to law.

Proposition of L.aw No. 2:

‘As Claiman_t’o Second Rule 41(A) Dismiss'o!Occurred in the Context

of an ICO Approved Seif-lnsured Settlement of Her Entire Claim,

Surplus Fund Relmbursement is Warranted and Appropnate

The allowance of thirty days for admlmstrat:ve review of proposed self-lnsured
oéttlements embodied in R.C. §4123_.65, ensures the mterests_of the Ohio Workers’
Co'm_pensat'ion‘ system are protected. Giboon'v. Meadow Gold oairy'(zoom, 88 Ohio
St.3d, 201, 203, Here, Dillard's complied with the statutory requirements and the final
- _-.'..settlement agreement was approved by the Ihdustﬁa! Commisoion under R.C.
§4123.65. The terms of the January 2004 settlemeht agreement were exécutoﬁ in
nature. By its terms, the Trumbull Counfy Commoh Pleas Court appéal was to be
| diomissed -.with prejudice with the resul'ting. disallowance of the' L4-5 disc bulge.

Bec’aose the. BWC,'t'hroug_h its Assistant Attorney General,' objectéd to the proposed

10



entry, Judge Kontos was unwilling to sign it. “This left the PIaintiff-Ciaimant with one
option only to fulfll her end of the bargain made with Dillard's: a voluntary dismissal
with prejudice.

On November 1, 2000, Dillard’s had appealed a limited issue to the Trumbull
County Common Pleas Court — the additional allowance of L4-5 disc bulge only. In
January 2004, days before trial, the litigants agreed to settie not merely that lin"iited issue,
bi.it,CIaimant’s entire underlying injury claim:

Claimant a'cknowiedges that this settlement agreement
applies to the entirety of Claim No. 99-571602, as well as to
any and all other claims which she may have against Dillard’s
Department Stores, for any and all rights to compensation and

- medical benefits under any and all claims; (Appx. 69; Supp. 1,
emphasis added.) :

One important term of the proposed settlement was Claimant's agreement that the

L4-5 disc bulge on appeal would be disallowed, setting the stage for Dillard’s to obtain a

Sysco reimburéemenﬁ Claimant thereby was spared the time, expénse and difficulty of

proving a ‘questionable claim based on a chiropra-c_torr's diagnosis made years béfore

during a single visit. Dillard’s, on the other hand, ag_reéd to pay tii_e Claimant to.extinguish

potential future eprsure ior compensation and medical expené_es of a disable_d clainiant
' | -with_ a éerious low back irl'ijury that haid prévented her from wbrkihg for years.

. Neither BWC nor the Cou'rt of Appeals?majbrity cited tor any provision of the ‘Ohio
Wdrkers’ Compensation Act, the administrative rules, 6r the égency's iawn policies and |
| procedures that prohibitéd _Claimént and the self-insured empioyer from ri-egotiati_ng
s.e.ttlement. teims that would permit siiiplu's fu-nd reimbursement. |

| Absent any | express proscrip_tio_n, .why should these parties be limited from |

' negotiaﬁng the Claimant's right to participate in the Ohic Workers'’ Compensaiion_Fund?

11



A Claimant should be and is permitted in self-insured court appeals to proceed to trial or
not. The workers' compensation lawe- .contain' no prohibition- on or'quaiiﬁcation of the
Claimant’s ability to settle on such terms as she and the self-insured employer agree,
subject to the Industrial Commission's approval power if exercised.'
As stated by the Eighth District Court of Appeals in Estate of Orecny v. Ford Motor -

Co. (1996), 109 Ohio App.3d 464, “[tihe amended yersion of ['R.'C. §4123.65] gives much
more latitude to. self-insured emoloyers to negotiate settlements with their employees."
Had the original proposed judgment entry been signed by the judge, reimbursement would
have been in order desptte the claim settlement:

Reduests. have been granted when the employer is able to

document a final * * * judicial declaration where it is

determined that compensation and benefit payments should
not have been made. (Appx 79; 11, emphams added)

Dillard’s was reqUIred to name BWC as a party to the court appeal BWC did
nothing more than file an Answer in the case. The Administrator conducted no discovery,
attended no depositions, retained no expert witness, and attended no Pretria! Conferences.
until after the volu.ntary dismissal.’ BWC then waited -foar months after the dismissal to
t" Ie the VMOtion for Relief from Judgmenﬂ (Appx. 79; Supp. 11.) In additio-n the proposed
seftiement agreement was. submitted to BWC at least 20 days before the Industrlal

Commlssmn s approval perlod lapsed. Yet, nothing was done to voice an objectton to the -

' R.C. 84123.65(C) makes clear that the Administrator plays no role in the negotiation of
or approval of settlement terms between self-insured employers and their employees.

2 This is a principle obviously subscribed to by the Industrial Commission of Ohio, which
allowed the 30-day cooling off period to lapse without comment in this case and did not
make any finding that the settlement terms were unfair or a gross mlscamage of jUStlce
- under R.C. §4123.65(D). :
® For all practical purposes, there were only two partues to that Iltlgatlon DIHard s and
~ Claimant. '
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terms of seftlement. Only when surplus fund reimbursement became an iésue did BWC
desire to play any active role-in the court appealr.

In summary, the workers’ compensation settlement agreement included a provision
that provided for the Claimant’s Complaint to be dismissed with prejudice and a finding she
was not entitled to participate for the condition(s) on appeal. Rather than disrhissing the
case pursuant to that entry, Claimant filed a thice of Voluntéry Dismissal with prejudice
when the Cert indicated it could not sign the proposed-entry.

Thé settlemrent agreement,'With 'ali of its express negotiated terms, was filed with
the. Respondent and the Industrial Commission as reqUired by statute. Both had it for
fwenty days or more. Neither agency objecte.d to its terrhs and the Industrial Commission
allowed it to beéome effective by operation of law when it failed to approve or deny the
- agreément.

o Clairﬁant dismissed her Cqmplaint with prejudice. Dillard’s paid the settlement.
BWC then fnoved t.o vacate the dismis_sal arguing that it ga\)e- the emptoy.er Sysco
reimbursement rights. At the same time, 'BWC denied: Dillard's applications - for
reimbursement of monies to which the self-insured employer is entitled beca.u_se-cif the
Complaint’s dismissal with prejudice. | |

| .No authority, other than thé majority Court of Appeals opinion, exi_sts to supbort
BWCS :Ofders denying sur-plus fund reimbursement, As- shown above, BV-VC'VC'Iéariy
abused its discretion in denying Dillard's requésted.-reimbursement. A writ of mandamus

directing reimbursement should be granted by this Court.
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CONCLUSION
Appellant Dillard's is enfitled to mandamus relief because:

» BWC abused its discretion by ignoring the legal effect of Claimant's second
notice dismissal under Civ.R. 41(A)(1) as an adjudication on the merits of
Relator's R.C. §4123.512 appeal. '

« BWC abused its discretion by ruling that a settlement of the entire claim alters
the legal effect of a second notice dismissal without any legal authority and
directly contradicting his stated position advanced in a court filing to vacate
the dismissal.

. 'BWCs April 20, 2006 Order was unreasonabie arbitrary and unconscionable,
and amounted fo an abuse of discretion, in that it maintains Claimant's
dismissal with prejudice does not entite Dillard’s to surplus fund
reimbursement when, three weeks prior to the Self-insured Department's
initial determination, BWC argued before the Trumbull County Court of
Common Pleas that Claimant’s dismissal should be vacated because it does
call for surplus fund reimbursement to Dillard’s.

For all of the foregciing reasons, Appellant Dillard Department Stores, Inc. seeks'
reversal of the court of Appeals October 18, 2007 decision and:

a) Requests that a writ of mandamus be issued, ordering
~ Appellees, Marsha P. Ryan, Administrator, and Ohio
Bureau of Workers' Compensation, to vacate, set
aside and hold for naught the April 20, 2006 Order
denying Appellant's request for surplus  fund
reimbursement and ordering Appellees to authorize .
surplus fund reimbursement to Appellant based on
the disallowance of the prewously recognlzed L4-5
disc bulge

14



b)  Additionally, that Appellant be awarded its costs
incurred herein and reasonable attorneys’ fees, in
accordance with Ohio Revised Code §2731.11.

Cleveland Ohic 44115

Phone:  {216)621-1000

Fax: (216) 622-1556

Email:. mbertsch@mosctreu.com
-kgee@mosctreu.com

Counsel for Appellant

Dillard Department Stores, Inc.
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IN THE COURT OF APPEALS OF OHIO . . VI8 Py g
‘ nc Lep A
TENTH APPELLATE DISTRICT 10 coypy
State of.(jhio ex rel,
Dillard Department Stores, Inc.,
Relator, o S
| No. 06AP-726
(REGULAR CALENDAR)

[Mafsha P. Ryan], Adminlstrator.
Ohic Bureau of Workers' Compensation

- etal,

Respondents.

DECI!ISION

Rendered on October 18, 2007

Moscanno & Treu, LLP M:chaei J. Berfsch Edward S.
Jerse and Kathleen E. Gee for refator,
Mam Dann, Aftorney General and Stephen D P!ymafe for
respondent. Admlnlstrator Ohio Bureay of Workers':
Compensahon ‘ - -

. INMANDAMUS —

ON OBJECTIONS TO MAGISTRATE‘S DECISION

TYACK, J.
' {‘][1] Dilard Department Stores lnc (“Dlllard") ﬁled'this acﬂon in mandamus

seeklng a writ to compe! the Oh|o Bureau of Workers' Compensatlon (“BWC") to vacate
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~its order which denied Dillard reimbursement from the surplus fund of money Dillard paid
- to settle a workers' compensation claim involving Pamela S, Scbtt.
3

{92} In accord with Loc. R 12, the case was referred to a magrstrate to conduct

appropnate proceedings. The pames strpulated to the pertlnant evrdence and ﬂled briefs,

The magistrate then issued a magrstrates decrsron which contams detarled ﬂndrngs of

 fact and conclusmns of law (Attached as Appendrx Al The magrstrates decision

includes a recommendation that we deny the request for a writ of mandamus.

. {33} Dillard has flled objéctir:_ns to the magistrate's decision, Counsel for the

BWC has filed a memorandum in response. The case is now b_eforé the cbl,rrt for review.
{74} Ms. Scott was ir_\jured in 1999 while working for Dillérd. a self-insured

em‘ployer. Dillard certified her claim for "lumbosacral'stra‘in/sprain;" When Ms. Scott

sought recognition of the additional condition of "L4-5 disc bulge," D'illlard resisted. A

district hearing officer ("DHO")' entered én ord_e_r granting t'_he additional condition. After

- an appeal, a staff hearing officer ("SHO") also entered an order granting the additional

condition.  Dillard's further appeal to the Industrial Commission of Ohio ("comrhission")

was refused,

{45} Dillard next filed '_anr appeai to -the Trumbull County Court of Common Pi'eas._

| under R.C. 4123.512. Counsel for Ms. Scott dismissed that 'ép'pea'l and refiled the _appe_al- -

within the allotted time, Before the appeal could be heard, Ms. Scott and .Dillard reéchéd o

a settlement under the terms of which Dillard paid Ms. Scott $15,000 to resolve all

workers' compensation claims flowing from her 1999 injuries, Since the settiement

included ait the 1999 injuries, the appea.l to the Trumbull County Court of Common Pleas

was dismissed,

PAGE 5




* No. 06AP-726 | - | s

{f6} - Diltard, through its third—paﬁy administrator, then applied fc‘:r. reimbursement

of corﬁpehsation and-medlt‘:al benefits It had paid for the 1-4-5 disc bulge. Dillard argued'”

that despite the fact it had lost before a DHO, an SHO-and the comrhissidn,-dn the issue

of recognltlon of the L4- 5 disc bulge Dillard had been a prevallmg party because the

Trumbull County Court of Common Pleas had not rendered a Judgmenl on behalf of Ms.

Scott.

{171 The BWC, the Self-Insured Review Panel, and the administrator of the

BWC all rejected the application for reimbursement. Hence, this ac'tioh in mandamus was- |

iﬁitiated._ The magistrate who handled this case has carefdlly éndl a'cdrur_at_ely _ac_ldre_Ssed '.

the pertinent facts and applicable law. Slating the central issue _'suf:cinctly, a self-insured

 employer Who ays a significant sum of money to settle a workers' com ensation claim is
Y P

not a prevallmg party ‘such that the employer can obtam reimbursement from the surplus‘

fund for the money used to settle the clalm Thls is especnally true where the employer

has lost at all Ievels of lhe commlssmn

{'ﬂS} Dlllard, in essence, bought the dismissal of the appeél lc_n comrﬁoh pleas

court as a part of the seftlement. Dill_ard did not-preva'i'l in. any intelligible sense'of the |

word "prevail.” Since Dillard did not prevail, it cannot and should not be paid from the

surplus fund. For this reason, we réjecl Dillard's assertion thét applicalion,of Sla'_le ex rel,

Sysco Food Serv. of Clel/eland, lnr-:. V. lndué, Comm., SQ_Z-Ohlo St.3d 612, 2001-Ohio-1,

e'ntitles Dillards to reimbursement. In Sysco’,'the. Supreme Court of Ohio heid that, in

derogation of the specific language’ of R.C. 41‘23.512(H), a self-insured employer is -

entitled to reimbursement from the surplus fund when "in a final admi_niétrative or judicial

action, it is determined that payments of compensation or benefits, or both, made to oron
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. behalf of a claimant s_houlcl not have been made.” Id. at 615, citing R.C. 4123.512_(H).
Sysco carves out a judicial exception on oonstitutional grounds’ to lhe'le'gislature's
comprehensive workers' compensetlon scheme for OhIO—-—-an exceptton lhat we believe

should not be lightly extended to cover lhe facts In the case before us.

{99 Our ruhng is not governed by the prachcal consequence of accepting |

D:llards point of view. However we cannot bhnd ourselves to the chaos Whlch would

. result were we to adopt Dlllards posmon Self—lnsured employers would be encouraged

to pursue admlmstratzve appeals with no semblahce of merlt followed by an appeal to

common pleas court.. Before the trial in common pleas ceurt the self—msured employer :

would be able to settle the claim and then turn fo the surplus fund for relmbursement of

the settlement costs, plus attorney fees, arguing that they had prevailed. The -BWC,-,

~ which had no input to the settlement, would be expected to pey the self-insu'red employer_ .

back from the surplus fund. Needless to say, the surplus fund would not long survive and -

emp_loyers who had actually been defraudedwould have no fund to le_i_lnbufse them.

{10} We overrule the objections to the magistrate's declslon.-- We. ad‘op_.trthe '

findings of fact and conclusions. of law contained in the magisirate's decision. We deny

the request for a ert of mandamus.-_ _ _-

s Objeotions overruled;

- writ of mandamus denied,

DESHLER, J., concurs.
FRENCH, J., dissents.

DESHLER, J., retired of the Tenth Appellate District,
assignhed to actlve duty under the authonty of Sectlon B(C)'
Articie IV, Ohio Constltutlon : : o
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- FRENCH, J., drssentrng
{§11} Because | would sustam Dillard's objectrons and grant the requested wrrt I
respectfully d |ssent |

{3112} This actron concerns Dillard’s entitlement to reimbursement from the

surplus fund for its payments of compensatron and medical benef ts to Scott relating to - o

the condrtron of L4-5 dlsc bulge Dtllard contends that it ls entrtled to rermbursement

_pursuant to State ex rel. Sysco Food Serv of C!eveland Inc V. lndus Comm 89 Ohio .

St.3d 612, 2000-Ohio-1. As the majority notes, in Syslco, ththro,Supreme Court held . |

. that R.C. 4123.512(H) pre,eerves an emploYer‘s right to reimbursement from the surplue

fund where, “'in a ﬁnal, administrative or judicial action, it is determined that payrnen'tsro_f -

compensation or benefits, or both, made to or on behalf of a c]'aiman_t-.shou]d' not have

been made.'" Id: at 614, quoting R.C. 4123.512(H). BWC‘ deni'ed'Di_Hard‘s req—uest for

reimbursement, based on the lack of a final administrative or judicial determination that

compensation and benefit payments should not have been made, and Dillard pursued

two unsuccessful administrative appeals from the denial of its requeet.

{113} Here, like BWC, the magietrate'concluded .that there has been no

administrative or judicial determination that Scott was not entitled to pertleipate in‘_the' B

Workers' Compensatien Fund. The magistrate also concluded that BWC is a necessary

party to any settlement agreement-whereby an emp!oyer expects reimbursement frorn the

surplus fund Dillard objects to both of those conciusrons Speclﬁcally, Dillard argues that

Scotf's second voluntary dismissal of her complaint in Dillard's R.C.. 4‘123 512 appeal

constitutes a final determination that Scott is not enhtled to participate in the Workers' °

Compensation Fund. In recommending denial of relators request for a writ of
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mandamus the magistrate conctuded that Scotl's second voluntary dlsmlssal did not

oonstitute an admimstrative or judicial determmatlon that Scott ‘was not entitled to
4

participate in the Worke{s Compensation Fund and that BWC is a nece_ssary pady to any

settlement agreement whereby an employer expects reimbursement from t_h'e _su'rpluS

fund. | |
(14} Dilard claims enitlemeit to reimbursement, pursuant to R.C. 4123.512(H),
which prowdes in part: | '

An appeal from an order issued under dlvrsuon (E) of section
4123.511 of the Revised Code *** in. which an award of
compensation has been made shall not stay the payment of
compensation under the award * * * during the pendency of
the appeal. /If, in a final administrative or judicial action, it is
determined that payments of compensation or benefits, or
both, made to or on behalf of a claimant should not have
been made, the amount thereof shall be charged to the
surplus fund under division (B} of section 4123.34 of the
Revised Code. *** In the event the employer is a self-
Jinsuring employer, the self-insuring employer shall deduct
the amount from the paid compensation the self-insuring
employer reports to the administrator under division (L) of
secﬂon 4123.35 of the Revised Code, *** .

(Ernphasas added) In Sysco, at 614, the Supreme Court held that R. C 4123 512(H)

must be read as preserving a seh‘-lnsured employer‘s rlght to direct reumbursement from '

the surp!us fund. Id. By its terms, R.C. 4123.512(H) "limits reumbursement to situations -

invoiving 'a final administrative o'rjudio'ial action [where] it is de-términed ’thai pa'yments;

LA % LI}

should not have been made.'" Sfate ex rel. Kokosing Constr. Co,,_lnc. v. Ohio Bur.

" of Workers' Comp., 102 Ohio SL.3d 429, 2004-Ohio-3664, at 30, quoting R.C.

4123.512(H).  Neither R.C. 4123.512(H) nor Sysco requires more. to warrant

reimbursement. 1d. at 131.
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{15} While the majority frames the issue as whether Dillard “prevailed” the

pnmary dispute here, in terms of the statute is whether there has been a determination,

in a final admlntstratlve or JUdICIaI actaon that payments should not have been made {o

‘Scott for the alleged condition of L4-5 disc bulge. In my view,‘determina‘tion of that issue |

requires consideration of the effect of Scott's two voluntary dismissals, puréuant_ to Civ.R.

41(A), within the unique appellate'pro'cess under R, C 4123.512.

{116} R.C. 4123, 512(A) gives both the claimant and the employer the right to

appea! a commission decision regarding the claimant's nght to partampate in the Wcrkers
Compensatlon Fund by filing a notice of appeal wnth the court of commaon pleas

Regardless -of who files the notxce of appeal, it is the claimant‘s_responsibi[ity to file a

complaint showing a cause of action te participate in the fund and setting forth the basis -
_ for the trial court's jurisdiction. R.C. 4123.512(D); Kaiser v, Ameritemps; Inc., 84 Ohlo |

St.3d 411, 413, 1989-Ohio-360. The clalmant always bears the burden of going forward -

with evidence and proof to the satisfaction of the couri, despite having already Sa't'isﬁed a

 similar burden before the 'c_ommission. Robinson v. B.0.C. Group, Gen. Motors Co:p.. 81 |

Ohio St.3d 361, 366, 1998-Ohio-432, citing Zufjevic v. Midland-Ross Corp. (1980), 62

Ohio St.2d 116, 118, Appeals bursuant to R.C. 4123,512 are de novo, and the trial court

must independently assess whether a claimant is entitled to paﬁicipate in the Workers'

Compensation Fund without regard to the commission's findings. '_Youghiogheny & Ohio

 Coal Co. v. Mayfield (1984), 11 Ohio St.3d 70, 71; Rice v. Stouffer Foods Corp. (Nov. 6,
1997), Cuyahoga App. No. 72515,

{117} In Kaiser, the Supreme Court addressed voluntary d'islmissals, pursuant to

Civ.R. 41(A), In the context of R.C. 4123512 appeals, holding that "fa] workers
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compensation claimant may omploy Civ.R. 41(A)}(1)(a) to voluntarily dismiss an a_bpeal to

- the court of common pleés brought by an employer under R.C. 4172'3.512." Kaiser, at o '

4

syllabus. A claimant's dlsmissol of her complaint does not affect the employer's notice of

appeal, which remains pending until the claimant refiles her corﬁploint. Id. ,at' 415.

However, a claimant may not perpetually delay' roﬁllng her complaint w'h'ile continuing to
reoeive'beneﬁls becauso the savings statute, R.C. 2305.19, precludes claims réﬂled more.
than one year after a voluntary drsm|ssal "If an employee does not refile his complaint :

wrthm a years tlme he can no longer prove his entrtlement lo pamorpate in the workers

compensatlon system " Id citing Rroe

{‘][18} More recently, in Fowee V. Wesley Hall, lnc 108 Ohlo St.3d 533, 2006— .

~ Ohio-1712, the Supreme Court_speotﬁcally oonsrdered a clalmant‘s failure to_reﬂle hor |

| voluntarrly dismissed complaint within one year and held:

In an employer—inltlated workers' compensation appeal
pursuant fo R.C, 4123.512, affer the employea-claimant files
the petition as required by R.C. 4123.512 and voluntarily
‘dismisses it as allowed by Civ.R. 41(A), if the employee-
claimant fails to refile within the year allowed by the saving
statute, R.C. 2305.19, the employer is entltled to judgment
on its appeal Faw ' o

Id. at syllabus Because the clalmant bears the burden of golng forward wrth evrdence

and proof to the satlsfaotron of the common pleas court the clalmants failure to refi Ie a

' 'cor_nplalnl wrthln one year after a voluntary dlsmlssal entltled the employer to a Judgment

that the claimant was rrot entitled to partloipole in the Workers" Compensation Furld, the

As.olo tssue before the oom'mon.pleas cou'rt | o
{§19}) Other Ohio appellate courts have srmllarly explalned the effect of a

claimant's failure to réfile a complaint within one year after a voluntary dismissal. The
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Third Dietrict Court of Appeals has held that suoh arfailtjre to refile "operates .as a.

forfeiture of [the] r:ght to partlolpate |n the [workers oompensatton] Fund and warrants -
' judgment as a matter of law" for the employer in an employer mttlated R.C. 4123 512 _
appeal. Goodwin v, Bettor Brake Parts, Inc., Allen App. No. 1-04-37, 2004-Ohic-5085, at

1]11 citing Rice. The Eighth District Court of Appeals has stated that: “Ii]t an employee. _

- does not refile his complannt within the year's time, he can no longer prove htS entttlement

to participate in the workers oompensatton system as is hIS burden on appeal " R:ce,. o

| cmng Zu!jewc at 118.

{920} While Scott did reﬂte. her complaint within the saving'sr' .statute,'she |

voluntarily dismissed her refiled complaint with prejudioe “Just "ae if Scott ha’d failed to

refile her complamt Scott's second voiuntary dlsmtssat const:tuted a forfatture of her rightr S

to participate in the Workers Compensatton Fund At oral argument BWC mdtcated that '_ :
_ a claimant's abandonment of her c[aim as through a second voluntary dnsmlssa! would :
o ordinarily operate as a determlnatlon that the ota:mant is not entltled to parm:lpate in the

- Workers' Compensatlon Fund, Notably, in a motton for relief from ]udgment that BWC

filed in the R.C. 4123.512 appeal, BWC stated that, upon Scotts dxsmtssar with prejudlce

"[Scott's] claim would be deemed.demed by.a trtal court, and [Dtllard] will be entitled to

reimbursement from the state surotus fund for compensation paid on [Scott's] previously

allowed claim."

{q21) A notice of dismissal under Civ.R. 41(A)(1) is generally without prejudics

"except that a notice of dismissal operates as an adjudication upon th.ernerit_sof any

claim that the plaintiff has once dismissed in any court.” Civ.R. 41(A)(1). In setting forth |

the double dismissal rule, "'Civ.R. 41(A) is clear that a second dismissal by a written o
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notice *** operates as an adjodicaﬁon on the merits and prohibits the plaintiff from

pursting that claim again.'™ EMC Mige. Corp: v. Jenkins, 164 Ohio App.3d 240, 2005-
. 4

Ohio-5799, at 17, quoting Fouss v. Bank One, Columbus, NA (June 27, 1996), Frankiin

App. No. 96APED1 57, After her second dismissal, ocott can no longer prove herr

entltlement to parhctpale in the Workers Compensatlon Fund for the alleged condition of

L.4-5 disc bulge, as was her burden in the ‘employer-mltlaied appe_al. Scott's second

dismissal conslituted an adjudication on the merits: of her‘complaint,' j.e., an -aojudication

tnat she was not entitled lo participate in the Workers' Compensation F'und for the alleged

o cond'ltion of L4-5 disc bulge, Therefore, Scolt's second volun}trary dismissal of hef
complaint constituted a determination in a final judicial action that Scott was not entitled to

participate i in  the Woncers Compensataon Fund,

{922} In her deczsmn the maglstrate relied on Yough:ogheny, in whtch the Ohio
Supreme Court considered "whether an employer's [R.C. 4123.512) a_ppeal “H kg subjocti
to disrnis_sa['due_ to. the Vc.i_eath of the ernp!oyee during the pondency of the appeal.”
Youghiogheny at 71. The Supreme GoUrt noted that It]f the cialmant dles dunng the"

appellate process, he obviously cannot personally satisfy the reqmred burden of proof“ to ,

estabhsh his entitiement to participate in -the Workers' Compensatlon Fund Id, at 72. '

. However, rather than sancnon dlsm|ssal of the- appea! in favor of elther parry‘ the

Supreme Court held that the proper procedure was to permst the state to prooeed in place
of the claimant, so as to "provide the employer w1th its statutory right. to appeal a deczsson
of the commission and also allow the state an opportunity to protect the [sumplus] fund."

Id. The Supreme Court was particularly opoosed to precluding avn'_employe\t‘s appeal

through no fault of the employer. See id. Unlike the claimants in Youghiogheny, who
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died before having the opportunity to prove their entitlement to partiqibate in the Workers'f

| Compensation Fund, Scoft voluntarily forfeited her right'to prove he‘r entitliement by'

dismissing her refiled complaint with prejudice, thus creating an edjudicatid.n on the merits ;

in favor of relator, An employer is not denied the right to appeal an adverse _decieio'n of

the: commission where, as here, the employer participated: in settlernent negotiat_ions,'
which led fo the exeCution of a settiement'agreement 'that'wés approved by the

commission, stat:ng that the clalmant is not entitled to partlcapate in the Workers

.Compensation Fund. Accordingly, | find Yougmogheny d|st|ngwshable

{g23} F urthermore, | do not find that the setjlement agreement bet_w_een Dillard

and Scott precludes Dillard's request for reimbursement. "Agreements for final settlement -

of a workers' 'cc')mpensa'tion claim were recognized as valid and enforceable even before

express statutory authority therefor was prowded in the Workers' Compensat:on Act e

Especially have such settlements been regarded as vahd when approved by the Industnal

" Commission.'” Stale ex rel. Johnston v. Ohio Bur. of Wod{ers Comp., 92 Ohio 5t.3d 463,

466, 2001-Ohio-1284, quoting State ex rel. Weinberger v. Indus. Comm. (1941), 139 Ohio

St. 92, 96 97.

{q124} Statutory authority for settlement of workers compensatlon exists in RC: -

© 4123.65. In 1993, with the enactment of Am.Sub.H.B. No. 107, the General Assembly

made significant changes to that statute, including revisions to the procedure for f iling and

processing seftlement applications and distinctions between the role of state-fund

7 employers and self-insured emp‘loyers. The amended version of R.C. 4123,85 " 'gives |

much more latitude to self-insured employers to negotiate setflements with their ~

employees.'” Johnston, quoting Estate of Orecny v. Ford Motor Co. (1996), 109 Ohio
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| App.3d 462, 466. 'rt”he- legislature'intencted by the amendments to promote the use of
settlement agreements and to give self-funded employers greater ﬂextb'_illty in negotiating
: ) e

them." Estate of Orecny at 467.

(925} Here, Scott and Dillard executed a \settlement'agreement and release,
pursuant to which Dillard was to pay Scott $15,000 in exchange_ for Scott's ré_lease and

discharge of Dillard trbm any further claims arising from her lnju_rles._ The seftiement -

" agreement provided:

The. parties further agree that the referenced workers'
compensation court appeal cited Pamela S. Scott v, Dillard's
Department Stores, and being Trumbull County Court of
Common Pleas Case No, 02 CV 2440, will be dismissed with
prejudice with the following order: Pamela S. Scott is not-
entitied to participate in The Ohio Workers' Compensation
Fund for the alleged condition of L4-L5 disc bulge at the
plamtlff‘s costs. ‘ '

{526) R.C. 41_23.65( ) requires a self-insured e_mployer that ente_re into a ﬁnal_ .

settlement agreement with its employee to mail a copy of the 'sett_lement agreement,

within seven days of its exec_tltion, to the administrator of BWC, who shall place the

agreement In the claimant's file. R.C. 4123.65(D) requires the self-insured employerto

immediately send a copy of the settiement agreement to the commission, which'shall -

assign the matter to an SHO. The SHO must determlne thhm 30 days after execution of

the settlement agreement, whether the settlement agreement is "a gross mlscarnage of -
justice" or "is clearly unfair." R.C. 4123, 65( ) If the SHO determmes that the settlement
agreement is not clearly unfair or talls to act wnthm the 30-day tlme Ilmlt the settlement ‘

agreement is approved. Id. Unless dlsapproved by the SHO the settlement dgreement' '

takes effect at the end of the 30-day period, absent prior withdrawal of eonsent by either
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the employer or the employee. See R.C. 4123.65(C). The allowance of 30 days for

administrative review provided by R.C. 4123.65 protects the int'er_esté‘ _pf the warkers'

compensation sys'ter‘n. Gibson v. Meadow Gold Dairy (2000), 88 Ohio St.3d 201, 203,

{27} It is undisputed that Dillard sent.-the settiement agréement to the BWC

administrator and to the commission, that an SHO failed to issue an order disapproving

the settlement agreement within 30 days after Scott and Dillard executed i, ahd that the |

agreement was, therefore, approved. At the latest, the seftlement agreement was

approved and took effect on February 17, 2004, the day bfequei Scott voluntarily

- dismissed her complaint with prejudice. The settlement agreement, as approved by the |

commission, expressly required dismissal of the R.C. 4123.512 'appéal with prejudice.

The fact that the settlement agreement took effect the day before the dismissal does not

alter the conclusion that the dismissal constituted a determination in a final judicial action

that Scoft was not entitled to participate in the Workers' Compensation Fund,

{7128}. For these reasons, | Would conclude that Scott's voluntary dismissal with

prejudice constituted a determination, in a ﬁnal_édministrative or jL.ldiC.ial action, ‘tha_t

payments to Scoft, reléting to the c-ondition of L4-5 disc bulgje, shoul_d not have been -

made, Therefore, | would sustain Dillard's first objection lo the magistrate's decision.
{f29} In its. second objection, which the majority dverrulesr_without' discussion,
Dillard objects to the magistrate's conclusion that BWC is a necessary party to any

~ seftlement agreement whereby a self-insured employer expects reimbursement from the

surplus fund. Nothing in R.C. 4123.65, which sets forth the exclusive procedures for',

settling workers' compensation claims, requires that BWC be included in settiement

negotiations or be a party to a settlement agreement between a self-insured employer
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and a claimant. To the contrary, R.C. 4123.65(A) speaks of a "self-insuring _employer

~[entering] into a final settlement agreement with an embidyeé,“ with no mention of'BWC's- '

participation in either the settlement process or the final settlement agreement. Were

BWC ar'required party, there would be no need'fo_r the statute's réqmrement'that the self-

insured employer submit an executed settlement agreement to the BWC administrator.

Additionally, R.C. 4123.65(C) provides that "[n]o setlement ** * agreed to by a self-

insuring employer and the seif~insuring employer's employéé'shaﬁ take effect until thirty

.'days *** after the self-insuring employer and’ employe_e-sign the final settlenﬁent

‘agreement.” Aéain, the statute is silent as to any requiremént that BWC ab‘prové a final _' s

settlement between a self-instred employer and its employee. Fu-l_'ther'_i'hdication that

BWC is not required to approve settlement agreements between self-insured employers

 and their employees exists in R.C. 4121.121(B). In its recitation of the duties of the BWC

administrator, R.C. 4121-.121(B)(18)_requires the admini_'strato_r'to .épprb\}e applications for -

the final seftlement of claims, "except in regard to the applications of seif_-insuﬁng'

employers and their employees."

(930) Despite the absence of statutory authority for ifs position, BWC argues that

- it must be a party to a final settlement because of its. trustee function in overseeing the

proper use and mlanagement of the insurance fund. However, the_ Ohio Supreme Court -

has stated that R.C. 4123 65's provision of SO'days for administrative review prior to any -

. seftlement agreement taking effect is sufficient to protect the interests of the workers'

compehsatioh system. See Gibson at 203. _Hére. Dillard rc'om‘ptiedwith thre',s'ta',tutory o

requirements of R.C. 4123.65, and the commission approved Dillard's ﬂ'r_ial settlement

with Scott. | find no authority for a requirement that BWC is a necessary party to any
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settlement agreement whereby an employer expects to apply for reimbursement from the

surplus fund. Accordi-_ngly. | would sustain Di]llard'svsei:dnd o'b}ect_io'n tq‘th-e magistrate's

decision,

{‘]{31} In conciusuon. | would ‘adopt the maglstrates ﬁndmgs of fact but sustam o

Dlllards objections to the maglstrates conclusnons of law Because in my wew Dlliard -

met the requ:rements for reimbursement under RC 4123 512(H) and Sysco ] would |

" conclude that~ BWC abused its d:scretuon in denysng Dtllard s request for reumbursement

Accordmgly. [ would grant the requested writ and order BWC to grant Dlliard‘s request for o

rel_mbursement._
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APPENDIX A
IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

~State of Ohio ex rel,
- Dillard Department Stores, Inc.,

- Relator,
v o R No.0BAP-726
William E. Mabe, Administrator, Ohio ' " (REGULAR CALENDAR)
Bureau of Workers' Compensation, IR S _—
Ohio Bureau of Workers' Compensatlon
and Pamela S. Scott,

Respondents.

MAGISTRATE S DECFS?ON

Rendered on January 22, 2007

Moscarino & Treu L.L. P Michael J. Ben‘sch Edward S,
Jerse and Kathleen E Gee, for relator

Marc Dann, Aftorney General, and Stephen D, Plymale, for |
respondent William E. Mabe, Administrator, Ohio Bureau of
Workers' Compensation, : :

IN MANDAMUS

{‘I[32}' Relator, Dillard Departrment Stores, Incorporated, has filed t_his original' |

action requesting thal this court issue a writ of mandamus ordéri_hg respondent Ohio

Bureau of Workers' Compensation ("BWC") to vacate the April 20, 2006 order denying

relator's request for reimbursement from the surplus fu'n‘d_an'd ‘ordering thé BWC to _3
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' reimburse relator. Further, relator seeks an award of costs and attorney fees pursuant

ta R.C. 2731.11.

Findings of Fact:

33 1. Pamela S. Scott ("claimant’) sustained__a_wbrk;réiated__ir\jr.try on

June 21, 1999, and relator, a self-insured employer, cerified the claim for "lumbosacral

strain/sprain "

{‘}{34} 2. On February 22, 2000 claimant filed a motron reqUestmg that her clarm'

be addrtronally allowed. for the followrng condrtron "L4- 5 drsc buige." Cialmant also -

requested treatment by Dr. Jeffrey Stychno |

{935} 3. Clarmants motron was heard. before a district hearmg off cer ("DHD") .

The DHO determined that clalmants clarm should be additionally alfowed‘for the.

condition L4f5 disc buige for the following reasons;

. ** * This finding is based upon: (1) the MRI report of
-08/2711999; (2) the claimant's testimony at hearing that she
has persisled with low back and right leg radicular pain
subsequent to her 06/21/1999 injury; (3) the claimant's
testimony that she did not suffer from back pain .prior to -
06/21/1999; and (4) the 02/14/1899 report of Dr. Stychno
causally relatmg the above disorder to the rnjury in this claim.

{‘]136} 4. Relator's appeal was heard before a staff hearlng ofﬂcer ("'SHO") on

August 3, 2000, and resulted in an order affirming the prror DHO order and addrtrona!ly

allowrng claimant's claim for [.4-5 disc buige.

{137} 5. Relator's further appeal was refused by order of the commrssron mailed v

September7 2000.
{'][38} 8. Thereafter, relator filed an appeal pursuant to RC 4123 512 rn the

Trumbull County Court of Common Pleas.

PAGE 20




No. DBAP-726 o - ; BT TR

{939} 7. As required bf/ R..C. 4123.512(D), claima_nt'ﬁled a corrrpraint in the -
co_mmorr pleas court in December 2000, | ,

{40} 8. Claimant subseqUently filed a voluelery dismies.al pUreuant to CivR.
41(A)(1)(a) and then refiled eVCDmplaint within the statutoirily-proyiqed time prorrided by
R.C. 2305.18. | S

{41} 9. Before' ‘t-rial began; reiater and cleir‘na-nt _agreedr on aproposed_
settlement ef dlaiment's entire werkers‘ ' corrrperwsation claim, . 'P.urs'uani to. '. thet’
settlement agreement clarmant would receive $15,000, and wouid forever refease and _
_drscharge relator from any further claims arising from the injuries she suetalned on.? -
June 21, 1999. The sett_lement agreement took into acceu_nt the faet that the lndustrrall o
_ Ce.mmission"of Ohio_ {"commission") had 30 days te. approve ori disappro.ve.the" ‘
-seﬂlernent. Fu_rther, the settiement agréement provid_ed | that.“ aﬂe_r,th_e' 30-day period-
and provided that the commission approved the settlement, claim_a_rxt would disrniee her
.comp_l'aint with prejudir:e with the following ianguage to be incledediln the ceurt‘e order:

. | * ** Pamela S. Scotr is not entrtled to particrp-ate ln.
The Ohio Workers' Compensation Fund for the alleged
- condition of L4-L5 disc bulge at the plamilﬂ‘s costs, - -

Neither the BWC nor the comm;ssron partlcrpated in the settlernent negotratsons

{f42) 10. Relator filed a- copy of 1he settlement agreement with the BWC on
January 23,2004, and with the commission on January 26 2004, | |

{‘]{43} 11. On or about February 18, 2004, claiment‘ﬁled a notice of \roIUntar—y' '
dismissal with prejudice pursuant to Civ.R. 41(A)(1)(a). The notice provided as follows__:.

Plaintiff, Pamela s. Scett,'_ does hereby give notice
that this case is dismissed voluntarily, with prejudice, at
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Plaintiffs cost, pursuant to Rule 41(A)1)(a), of the Ohic
Rules of Civil Procedure,

{444} 12. Because the commis_sibn failed to issue an order eithér approving or

denying the settlement agreement, the setflement. agreement ‘was autbmaticaiiy

“approved,

{745} 13. On June 11, 2004, relator, through itS'thi_r_d-pa&y administrator,

applied for reimbursement from the surplus fund for compenéation and medica! _behefits o

which relator had pald to claimant for the condition L4-5 disc bulge.

{§46) 14. On August 4, 2004, the office of the Ohig Attorney General fled a

motion for relief from judgment and substitution of parties on behalf of the BWC. The

BWC requested relief, pursuant to Civ.R. 80(B)(5), due to relator's assertion that it was -

entitled to reimbursem'ent from the sufplus f'un_d pursuant to Sfate 'ex- rel. Sysco'Food
Serv. of Cleveland, Inc. v. Indus. Comm. (2'00_0)', 89 Ohio 5t.3d 612, and State ex rel,

Youghiogheny & Ohio Coal Co. v, Mayfield (1984), 11 Ohio St.3d 70,

_ {§47) 15. By letter dated August 23, 2004, relator was notified by the BWC that

its request for reimbgrsement was being denied.

(348) 16. By letter dated September 21, 2004, relator informed the BWC that

was appealing the decision to deny relator reimbursement to the Self-Insured Review .

Panel.

_ {49} 17. By order mailed Novemb-er 1, 2005. the Self_-lnsurr—_:d Review :P'anef
determined that relator was not entitled to reimbursement from the 'surblus fund
because there was no final administrative or judicial -deter'mination that compen'satiop

and benefit payments should not have been paid to claimant for the disputed condition.

PAGE22




No. 0BAP-726 o | 20

{150} . 18. Relator appeale_d that decision and, by. order dated April 20, 2006, the

administrator of the BWC upheld the decision of the Self-Insured Reviewg Panel denying

relator's request for re-imbursement_ from the surplus fund pursuant to Sysco, for the

following reasons:

Y [Thhe drspute between the empioyer and the
injured worker concerned a- request for. an additional
allowance in the claim. The injuréd worker's request for the
additional allowance was granted at the administrative level -
by the Industrial Commission, and the employer then filed an
appeal to court on this issue. Prior to a determination on the
merits by the court, parties entered into a settlement
-agreement that ended the dispute between them. * * *
[Wihile the settlement ended the dispute, the employer did
not “prevail" and there is no " administrative or judiclal -
determination that compensation and benefit payments
should not have been paid for the disputed condition. The
claim remains allowed, as does the drsputed condition.. B

{‘{[51} 19. Thereafter relator filed the instant mandamus actlon in this court

Conclusions of Law:

{‘1{52} The rseue before the rnaglstrate is framed as follows When it is the

ernp!oyer who has initiated an appeal pursuant to R. C 4123 512, to a common pleas_ o

court from an order of the commrssron f nding that the clarmant is entrtled to partrcrpate' :

in the workers' compensatlon fund for a certain condrtron and where the employer and j_ -

the claimant "enter into a seftlement agreement without the partrmpatron of a

representative from the BWC, whereby the claimant agrees to accep_t a cerair sum of

money from the employer in exchange for the claimant velunterily dismissing the

complaint with prejudice and agreeing that the c!armant Is not entrtled to pamcrpate in

the workers' compensation fund for that allowed condition, does the employer have the .

'nght to be;automatncally reimbursed from the surplus fund pursu_ant io Sysco? For_ the
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_ r_easoné that follow, it is this magistrate's decision that the employer, refator heréin, does

not have an automatic right to reimbursement. K

(q53) R.C. 4123512 (formerly R.C. 4123.519) provides an employer or a

_ claimant with the opportunity to appeal certain adverse rulings by the commiss_lon. The

appeal is initiated by the filing of a notice of appeal_by' the .party seeking reli'e'f tomthe .

~ commission's order. Regardless of whi'ch party ﬁles the notice of the appéai therr

employer or the claimant R.C. 4123.512 requnres that the ciaimant will thereaﬂer file a :

complaint in the common pteas court

(54} The appeal authorized by R.C. 4123.512 is unique in that it is considered

a trlal de novo. Youghiogheny, at 71. The Youghiogheny court stated further:

_ * * * The burden of proof, as well as the burden of
golng forward, remains -with the claimant. * * *-This court.
recently stated that ™ * * where an employer appeals an
unfavorable administrative decision to the court the claimant
must, in effect, reestablish his workers' compensation claim
to the satisfaction of the common pleas court even though
the claimant has previously satisfied a similar burden at the
‘administrative level." [Zuljevic v. Midland-Ross (1980), 62
Ohio St.2d 116}, at 1.18. _ . _.

Id. -

{955} Because the action Is de novo, the common pleas é_odrt ultim'étely Can | S

either find that the c'laimant is entitled to participate in the work_érs" cqmpe'nsatibn f_und _
or that the claimant is not eniitled to _participate. Sometimes, the decis_ioﬁ of the -
common pleas court is opposite from the decision rendered by tﬁe t:orr_lmission.r As
such,. sometimes employers now become liable to pay benefits to a cléimant whose
‘claim was formerly disallowed .by the commission, éncll'llsorﬁetimes._ a claimant's.

previously allowed claim is denied. When the b!aimant prevails, the claim is allowe_d
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and the-'employer becomes responsible for the payment of medical bills and poféntiafly

for future compehsation_. However, when the employer prevails, the emplayer has often
| alreadypaid medical bills.and even ‘other compensation to thé claimant who is now no .

_longer entitled to that com-pensation.- In Sysc'o.rthe court stated that the employer's right
to recover thi | |
{1156} Effective October 20, 1993. R.C. 4123.511(..1) and 4123.512(H) Wére.

enacted and R.C. 4123.515 and 4123.519, which provided fb’r doilar-reimburéemént via

§ money is unquestioned.

d:rect paymems from the surplus fund to the self—msured employer were repealed

R. C 4123, 51

[g57) RC. 4123512(H) compliments R.C. 4123.511(J), and provides,

1(J) prowdes in pemnent part

Upon the final administrative or judicial determination

under this section or section 4123.512 of the Revised Code.

of an appeal of an order to pay compensation, if a claimant

is found to have received compensation pursuant to a prior-

order which is reversed upon subseqguent appeal, thé
clalmant's - employer, if a seif-insuring employer, or the

bureau, shall withhold from any amount to which the |

claimant becomes entitled pursuant to any claim, past,
present, or future, under Chapter 4121., 4123., 4127, or

4131. of the Revised Code, the amount of previously paid .
compensation to the claimant which, due to reversal upon

appeal, the claimant is not entitled[.]* * * .

pertinent part:

An appeal from an order issued under division (E) of
section 4123.511 of the Revised Code or any action filed in
court in a case in which an award of compensation has been

- made shall not stay the payment of compensation under the

award or payment of compensation for subsequent periods
of total disability during the pendency of the appeal. I, in a

final administrative or judicial action, it is determined that
payments of compensation or benefits, or both, made to or .

on behalf of a claimant should not have been made, the
amount thereof shall be charged to the surplus fund under

in
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division (B) of section 4123.34 of the Revised Code. In the
event the employer is a stale risk, the amount shalf not be
charged to the employer's experience. In the event fhe
‘employer is a self-insuring employer, the self-insuring
employer shall deduct the amount from the pald
compensation the self-insuring employer reports fo the
administrator under drwsron (L) of secr‘ron 4123, 35 of the
Revised Code K _

(Emphasis added.)

{958} in the Sysco case, the claimant's claim was ‘atlowed_ at the i:omrhissioh "

level. The employer appealed the claim and continued to pay temporary total disabtlity o

compensation and medical benefits during the course of the common pleas court

~ proceedings. Ultimately the court .disallowed the claimaht'-s claim in ite entirety and the

Cuyahoga County Court of Appeals aff rmed that decrsron Thereafter Sysco sought‘ |

rermbursement from the state surplus fund for the cempensatron and beneﬂts it had B

been requrred to pay the clarmant. The commission demed Sysco s request stating that |

Sysco's recovery rrghts were governed by R.C. 4123.511(J ); whrch provrdes for

reimbursement via an offset from any future clarms made by the clarmant

{959} Sysco appealed and argued_ that R.C. 4123.51_1(J), as_applred" to self-

insured employers, denies the right to a remedy guaranteed by Section 16, Arti_clet‘

~ Ohio Constitution. _Sysce argued that R.C. 4123.512(H) must be read as bree_ewing the

right to reimbursement fromn the surplus fund. The Supreme Court of Ohio agreed.

{60} In the present case, relator argues that the dismissal with prejudice of

claimant's complaint in the common pleas court constitutes a."final * * * judicial action" -
determining that "payments of compensation or benefits, or both, made to or on behai_'f '

of a claimant should not have been made," and that pursuant to R.C. 4123.512(H), the_‘
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amount of benefits and compensation paid by relator to claimant m"ust be ‘charged lo the

surplus fund. .

{161) The BWC érgues that the settlement agreement and 's,ubsé'qu:ent.

dismissal of claimant's complaint does not constitute a "final * * * judicial action® which

determined that "payments of compensation or benefits, or both, made to or on behalf of | h

" a daimant should not have been made." The BWC's argqment focuses on the fact that

 the seftiement ‘agreement entered into between relator and claimant precéded the

dismissal of claimant's complaint and that relator cannot_ turn that into a final jddici_al .
:determination that claimant is not entitied to participate in the workers' comp'e‘nsati'on

fund for L4-5 disc bulge Whlch would automatnca!ly trlgger relator‘s nght to

relmbursement under Sysco and the Ohio Rewsed Code.

(962} In arguing that a final Jud:mal termmatlon__ps__ not req'uired.in' order for
surplus. fund reimbursement to be made, relator points to the court's decision in Stafe ex-

rel. Kokosing Constr. Co., Inc. v. Ohio Bur. of Workers' Comp 102 Ohio St 3d 429,

2004 Ohio- 3664 in Kokosmg. the claimant, Gregory D. Neff had sustamed at Ieast two

industrial back injuries.and hurt his back in a 1985 car acmdent before he commenced'

employment with Kokosing In March 1992 Neff told hls employer that he had just

shpped while on the roof and had injured his back Kokosmg certlfled Neff‘s workers

compensation claim as valid and paid medical bI"_S and compensatlon to Neff.

{J163} in 1997, Neff admitted that he had fabricated th,é accident at Kokosing'irj _

order to get renewed treatment for back pain which had continued to bother him since

the 1980s. Kokosing asked the commission to exercise its continuing jurisdiction to

~deny the claim based upon Neff's confession and réquestedireir-nbursemeht of all
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payments Kokosing had paid to Neff. While the matter was pending, Kokosing and Neff

entered into a stipulation and agreement whereby:; .
* ' * In exchange for Kokosing's agreement to forgo
~any action against Neffs residence, Neff, among other
things, reiterated his admission that the accident did not.
occur, concurred in the denial of his claim, and agreed that if
he became reemployed he would repay Kokosing $100 per
week. This stipulation and agreement was filed in the Stark.
County Probate Court as part of guardianship proceedings
and was also incorporated into an October 28, 1997 ex parte -

© . «commission order that denied the claim in lts entirety and
ordered reimbursement pursuant to the filed document,

Kokosing, at 14. | _

{‘1164}‘Ne.ff repaid only $400 as of August 2001, Ieavihg'_.Ko_ko'slﬁg_wit.h ,
"$133, 419.26 in unreimbursed exp.enses. related to the fr.audu-lent claim." Id at 1]5 '
‘Thereafter, Kokosmg requested reimbursement from the state surplus fund pursuant to |
'. R C.4123.512(H) and Sysco. The BWC denied Kokosmgs request ﬁndlng that Sysco
was inapplicabie. Kokosmg flied a ‘mandamus action and this court issued a writ of. a
mandamus vacating the BWC's order and commanding the BWC to enter a new.
deci'sio_n reivm.bursing_ Kokosing from the state sur_plus fund pursuant to Sysco.r |

{765) Upon.appea[ to the Supreme Court of__Ohi'o. thié court's decis:ion was"
affirmed. The BWC argued the fo!fowing:

| ces Sysco applies only to what it calls "straight-line

appeals,” i.e., an employer's appeal of the initial worksrs'
compensation claim allowance, * * *
Id. at ]28. The court disagreed and stated, in pértinent pa&; -
Kokosing contested Neff's claim years later bécause, '
evidence of fraud did not surface until years later. Like

Sysco, Kokosing paid extensive compensation and benefits
pursuant to an award that was eventually overturned. The
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bureau has offered no compelling legal, practical, or financial
reason for treating Kokosing any differently from Sysco or for
confining surplus fund reimbursement to ‘“straight-line
appeals.” ' 1

* kK

This case involves a deliberate fabrication of an ..
industrial accident. Kokosing initially relied on what it
believed to be claimant's good-faith assertion of an injury
and expended tens of thousands of dollars in compensation
and benefit payments before claimant's consclence
generated a confession. Kokosing then obtained what the

statute requires for surplus fund  reimbursement—an
administrative declaration that the claim was fraudulent and
that the allowance, and the consequent payment of
compensahon and benefts should never have occurred

* %W

Id. at ﬂ29-31 (Emphasis added.)

{f66} In the present case, the maglstrate f“nds that the compelling reasons

present in Kokosmg are not present in this case, As such, Kokosmg does not apply As o

noted previously in the findings of fact, clatmant ha-d been successfu[ befo_re the -

commission. Relator filed a notice of appeal in the common pleas court, Pursuantto =

R.C. 4123.512, claimant was thereaﬂér required lo: file a complaint in the common b!eas

court. Thereafter, prior to any determination that claimant was not entitled to participate

in the workers' compensation fund, relalor and claimant entered into a settlement

agreement. Thereafter, claimant dismissed her complaint.

{967} In considering this issue, the m'agistrate " ﬁnds the ratior{a!e from

Youghiogheny to be most helpful. In Youghiogheny, the claimant, Robert Fairclough, -

Jr., filed a claim for occupational disease benefits alleging that he was suffering fr.om

coal workers' pneurnoconiosis with the BWC. The BWC 'and'th‘e bo_mmission agreed
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and Fairclough's claim was allowed. Thereafter, the employer, a self-insured emplbyek,' .

filed an 'appeai in the Harrison Coﬁnty Court of Comrhq‘n_Pleas pu.rsuag't to_f_cirméf R.C.

4123.519, now 4123512, Fairclough died just before the matter proceeded to trial.

- Upon motion, the trial court dismissed the action thereby precluding the employer's

appeal. The court of appeais affirmed the dismissai 'Ultiméiely,'fhé méﬁer- was
appealed to the Supreme Court of Ohio pursuant to a mohon to certn‘y that case WIth
another case.-The Yough;ogheny court set out the issue as follows ‘
R [W]hether an employer's appeal from an _advérse _
ruling by the Industrial Commission is subject to dismissal -
due to the death of the employee dunng the pendency of the
appeal.*** :
Id. at 71.
{768} The BWC argued that a workers' compensatlon clalm abates upon the
death of the claimant and cited Retliff v. Flowers (1970) 25 Ohlo App 2d 113 in

support. In Ratliff, the employee was initially granted beneﬁts by the commission.

Thereafter, Ratliff filed a further claim for additional compensation for 2 subsequent

- disability alleged to have arisen from the original accident, The claim was denied and

the ciéiman_t appealed the matter to the Scioto Coun'ty Court of Comrhoﬁ Pleas. Ratlliff

died prior to any disposition of his appeal. The cou:’t'ultim'ateiy_cb_ncluded that an *

employee must recover pursuant to his individual right under the workers' compensation

slatutes and that right abates upon the death of the emptoyee

{69} In Yough:ogheny, the court dlsttngunshed Ratliff spec;fcaily on the basns_

‘that the rationale from Ratliff should not be applied to an appearl initiated by the |

employer because that would violate the rationale behind former R.C. 4123.519
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- (4123.512), and preclude an employer's éppelal through no fault of its own. As such, the

court found that upon the death of the employee, the étate of Ohio becomes the real

party in interest fo the litigation and the state should proceed in place of the claimant

" because this "wil provide the employer with its statutory right to appéalra deciéion of the

 commission and also allow the state an opporunity to protect the fund." 1d. at 72.

{70} In. Yo},_}ghioghen)_f. the court stressed that there is a diﬁerenée between an

appeal to-the common pleas court initiated by the employee/claimant and-an"appeal'

initiated by the employer, When the émplqyér is 'the' party a_ppe_alihg the'dec_isi_on of the .-

commission, it is the employer's appeal even though it is thé"employgé/claimant who is -

required to file the complaint and who has- the burden of prodf. As suéh. if the

employee/claimant dies before a final determination, the'emp‘loyeé/claimant's estate is.

not substituted as a party since the employee/claimant's right - abates at deéth._

~ However, when it is the employer who. has initiated the appeal, it would be unfairand -

deny the e'mployer the opportunity to recover ahy amount of imprbpér}y paid benefits.

{11 B_ecau'se' relator- initiated the appeal in t.h_e common'plea's'court.' this .

magistrate finds that the appeal was, in reality, relator's. When relator and claimant

entered into settlement negotiations and reached an agreement whereby'.claimant'

would dismiss the complaint, claimant was, in realify. dismissing relator's appeal. Unlike

the Kokosing case where the claimant had committed fraud and the VBWC'andr

commission were both involved and administratively an order was puit on denying Neff's -

claim in its entirety, the BWC was not a party to the settlement negotiations and was not

a party to the agreement.
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- ({72} At oral argument. the magistrate ascertained and counsel a’greed that

claimants and employers do settle and dismiss R.C. 4123.512 appeals.-Wlth eome,_. -

regularity. Obwously, some of these cases are settled in the employers favor Further

counsel argued that often employees who prevail in thrs manner have been perrnrtted to

be reimbursed from the surplus fund. In other words, the BWC_, hae permitted some

employers to be reimbursed. However, in the present case, the BWC did not agreeto_ -

. permit the employer (relator) to be relmbursed Relator— argues that as a m-atter of taw,
-'re:mbursement is automatic. As.explained herein before this maglstrate dlsagrees
Further the fact that the BWC has previously approved relmbursements does not make
it a legally enforceable right ln ‘the absenoe¢ of either BWC approval.or a final

" determination that claimant is not entitled to participate. o

{§73} The magistrate finds that, in this case, claimant's dismissal of her

- complaint following a settlement agreement between her and relator actually constitutes
a dismissal of relator's action and does not constitute a't"nal determination by either the -
commission or a court that clarmant is not entitled to partlcrpate in the workers

'compensatto‘n fund. Further, the magistrate flnds that relator’s attempt to tnclude j

language in the dismrssal.entry that claimant is not entttled to parttcrpate in the _surplus_

fund for L4-5 disc bulge does not turn that diernissal into something which it-is not.

Lastly because surplus fund reimbursement directly involves the BWC and the funde |

which the BWC is legally charged by law with the responsrbtlity of safeguardmg, the

BWC is a necessary party to any settlement agreement whereby an employer expeZ \

to receive reimbursement from the BWC's surplus fund As suoh thrs court should deny

r'
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{974} relator's requést for a writ of mandamus.r Relatcr's_requ'ésf for an award of |

costs and attorney fees is denied. 4
/s!_Stephanie Bisda Brooks
STEPHANIE BISCA BROOKS

MAGISTRATE =

NOTICE TO THE PARTIES - '

Civ.R, 53( D){(3)(a)(iil) provides that a party shall not
assign as error on appeal the court's adoption of any factual
finding or legal conclusion,” whether or not specifically -
designated as a finding of fact or conclusion of law under
Civ.R. 53(D}{(3)(a)(il), unless the party timely and spegcifically’
objects to that factual finding or legal conclus!on as reqwrecl E

. by Civ.R. 53(D)(3Xb). . o ,

RECEIVED
0CT 2 9 2007

Dow"‘r m:.PT |

2 2 2007
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IN THE COURT OF APPEALS OF OHIO
TENTH APPELLATE DISTRICT

~ State of Ohio ex rel. S : a t
Dillard Department Stores, Inc., '

Relator,
v | ‘No. 06AP-726
William E. Mabe, Administrator, Ohio ' (REGULAR CALENDAR) - |
Bureau of Workers' Compensation, : : coe S .

-Ohio Bureau of Workers' Compensation
and Pamela S. Scott,

Respdndents. .
o o | o b oo
MAGISTRATE'S DECISION O g
Rendered on January 22, 2007 R f
Moscanno & Treu, L:L.P., Michael J. Bedsch Edward S Vo

Jerse and Kathleen E. Ges, for relator, - . - U‘ e

Marc Dann, Attorney General, and Stephen D. Plyma!e for
respondent William E, Mabe, Admimstrator Ohlo Bureau of
Workers Compensallon _

 IN MANDAMUS
Relator, Dillard Department Stores, Incorborated. has filed this ongmai ac-
tion requesting that this court issue a writ of mandamus ordenng respondent Ohto Bu-'
reau of Workers' Compensatlon ("BWC") to vacate the April 20, 2006 order denymg re-
lator's .reqt-Jest for refmbursemént from the surplus fundlahd'ordering t.he BWC td reim- - |
burse relator. Further, relator éeeks an aw.ard of ﬁoéts and attorney fees p,u.r'suant:_to , |

R.C.2731.11.
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Flindinqs of Fagt:

1. Pamela S. Scott ("claimant”) sustained a work-related injury on
June 21, 1999, and relator, a'self-insured employer, certified the claim fOt-_"lumbos'acral_
strain/sprain.”

2. On February 22,_ 2000, claimant filed a motion re'qu'es_ti'ng that her claim
be additionally allowed for the following condition: "L4-5 disc bulge.” Claimant also re-
questedrt_reatrr-ient by Dr. Jeffrey Stychno,

3. Claimant's motion was heard before a district hearing officer ("DHO”);

The DHO determined that claimant's claim should be additidhally allowed for the condi-
- tion L4-5 disc buige for the fo'll_owing reaéons: o

* * * This finding is based upon: (1) the MRI report of -

08/27/1998; (2) the claimant's testimony at hearing that she

has persisted with low back and right leg radicular pain sub-

sequent to her 06/21/1999 injury; (3) the claimant's testi-

mony that she did not suifer from back pain prior to .

06/21/1999; and (4) the 02/14/1999 report of Dr. Stychno

causally relating the above disorder to the injury in this claim.

4. Relator's appeal was heard b'efo_ra a staff haa_ring officer ("SH_O“)"on .
August 3, 2000, and resulted in an order affirming the prior DHO order and additionally .
allowing claimant’s claim for L4-5 disc bulge. | | o | |

5. Relator's further appeal was refused by‘order of the commission mailed -
- September 7, 2000, 7

6. Thereafter, relator filed an appeal pursuant to R.C. 4123.512 in the
‘Trumbull County Court of Common Pleas. o

7. As required by R.C. 4123.512(D), claimant filed a complaint in the

common pleas court in December 2000.
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8. Clatmant subsequen_tlyl filed a voluntary ldtsmissat pursu.ant to Civ.R.
41(A)1)(a) and then refiled a complaint within the statutorily-provided time providéd by
R.C. 2305.19. o

9 Before trial began, relator and ctalmant agreed on a proposed settle- :
ment of ctatmant's entire workers compensation ctarm Pursuant to that settlement
agreement, claimant would receive $15.000, and would forevar_releasa and dlscharge_ |
relator frorn. any further clairna arising from the injuries ahe susta.i'n.ed on Ju_ne 21, 1999.'l.
The settlement agreement took into account the fact that the Industriat Com.mission of
Ohio ("commission”) had 30 days 1o approve or disapprove the settlemen{ Furthar tha_
| settlemant agreement provided that, af‘ter the 30-day pertod and prowded that the -
commission approved the settlement, claimant would dlsmlss her complalnt wrth prej u-
dice Witn th‘e following languaéa to ba included in the t:_ourt's order_: . |

~ ***Pamela S. Scott is not antitlect to participate lin The Ohio

Workers' Compensation Fund for the alleged condition of L4-

L5 disc bulga at the plaintiff's costs. _ '

Neither the BWC nor the commission participated in thérsattlement-negottattons. |

10. Relator filed a copy of the settlement agreament .wit_h“the' .B_WC on
January 23, 2004, and with the commission on January 26, 2004 |

11. On or about February 18, 2004, claimant ﬁted a notlca of voluntary
dismissal with prejudtce pursuant to Civ.R. 41( X1 Xa). The nottoe prowded as foI_Iows:_ o

Plaintiff, Pamela S. Scott, does hereby give notice that tnia

case is dismissed voluntarily, with prejudice, at Plaintiff's

cost, pursuant to Rule 41(A)(t)(a) of the Ohio Rules of Civil

Procedure.

12. Because the commission failed to issue an ordar either approving or
denyin'g the settlement agreement, tne settleme_nt agréemant was autom_aticatly_ap;.

proved.
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13. On June 11, 2004, relafor throu’gﬁ' its lhird-p'arty administrator, ap-
-.phed for reimbursement from the surplus fund for compensaﬂon and medlcal benef ts' '
- which relator had paid to cialmant for the condition L4-5 disc bulge |
14. On August 4, 2004 the office of the Ohlo Attorney General fled a mo-
- tion for relief from judgment and substitution of parties on behalf of_the BWC. The BWC -
requested 'relief, pursuaht to Civ.R. 80(B){5), due to relato;‘s asseﬁion tha't.it Qas enti-
tled to reimbursement from the surplus fund pursuént to Stlaté‘ ox rel. Sys_co- Fpod_f Seh/. ,
of Ciéveland, Inc. v. Indus. Comm. '(2000), 89 .OhiolSt.éd. 612. and -S‘z'é{e ex rel.
Youghiogheny & Ohio Coal Co. v. Mayfield (1984), 11 Ohio St.3d 0. | -
15. By letter dated August 23, 2004, relator was notlﬁed by the BWC that
its request for relmbursement was being denied. _ |
16. By Ietter dated September 21, 2004, relator lnformed the BWC that |t' |
Was appealing the decision to deny relator relmbursement to the Self—lnsured Review
Panel. | | _
| 17. By order maile.d Novemﬁer 1, 2005, the S_elf—lhsL_lre.d Ra:vle_w Panel
determined that relator was not entitled to re_imburs‘emen_-t from. the surplus fund be-
cause there was no ﬂhal 'administrativerorjudfclal deterrhiné_tion that compensation and
benefit payments sh_quld not have been paid to claim;—_ant for the diSpu’tad bc’jnditibn.
18. Relator appealed"th:at decision and, by order dated April 20, 2006, the
‘administrator of the BWC upheld the decision of the Self-Insured Review Panlel denying
relator's request for reimburseﬁent from-the éurplus fund pursﬁant to Syscb, for the fol- |

lowing reasons:

* * * [Tlhe dispute between the employer and the injured
worker concerned a request for an additional allowance in
the claim. The injured worker's request for the additionat al-
lowance was granted at the administrative level by the
Industrial Commission, and the employer then filed an
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dustrial Commission, and the employer then filed an appeal

to court on this issue. Prior to a determination on the merits
by the court, parties entered into a settlement agreement.
~ that ended the dispute between them, * * * [While the set-

tlement ended the dispute, the employer did not "prevail,”

and there is no administrative or judicial determination that .

compensation and benefit payments should not have been

paid for the disputed condition. The clalm remalns allowed

as does the disputed condmon

19. Thereafter, relator filed the mslant mandamus actlon in thls court

-Conclusmns of Law:

The issue before the magislrate'ls framed as f-ollows:-.When_ it is the em
.ployer who has initiated an appeal, pursuant to R.C. 4123.512.' lo é cornr'no.rl pleas court N
from an order of the commission finding that t-he claimant ls'er\litled to perticlpeteln the
“workers' compensation fehd_for a certain -condition"arld where_th-e: employerand the

claimant enter into a selllemenl egreement without the parlicipeliorw of e r'eere-sente'tive :

from the BWC, whereby the claimant agrees to acceplt a certaln sum of money from the_ |
employer in exchange for the claimant volunlanly dlsmlssmg the complalnl wrth preju-f
dice and agreelng that the claimant is not entitled to partlmpale in the workers compen-' |
satlon fund for that allowed condmon does the employer have the right to be automatl- o
cally reimbursed from the surplus fund pursuant to Sysco? For the reasons that follow, -
it is this magistrate's decision that the employer, relator hereln, does not_have an auto-
matic right to re:mbursement | _

R.C. 4123, 512 (formerly R.C. 4123.518) provides an employer ora claim-
_ant with the Opportunlty to appeal certain adverse rulings by the commrssron. The ap-
peal is initleted by the ﬁllng of a notice of appeal by th.e party seekihg relief from trre

commission's order. Regardless of which party files the notice of the appeal, the em-
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. ployer or the claimant, R.C. 4123.512 requires that the claimant will _thefeafter file a

complaint in the common pleas court. s

- The appeal authonzed by R.C. 4123. 512 is unlque in that lt is consndered
a tna! de novo. Yough;ogheny. at71. The Youghfoghany court stated further

* * * The burden of proof, as well as the burden of gomg for-
~ ward, remains with the claimant. * * * This court recently
stated that "™ * * where an employer appeals an unfavorable =
administrative decision to the court the claimant must, in ef-
fect, reestablish his workers' compensation claim to the sat-
isfaction of the common pleas court even though the claim- -
ant has previously satisfied a similar burden at the adminis-
trative level." [Zuljevic v. Midland-Ross (1980) 62 Ohio St.2d
115] at 118, -

Because the action is de novo, the common pleas court ultlmately can e[-'-'

ther find that the clalmant |s entltled to particnpate in the workers compensahon fund or .

 that the claumant is not entitled to participate. Sometimes, the decnsuon of the common' '

pleas court is opposite from the decision rendered by the commission. As'such, some-

times employers now become liable to pay benefits fo a claimant whose claim was for-

.merly disallowed by the commission, and sometimes, a daimant's previously allowed

claim is denjed. _When the claimant prevails, the claim is allowed and the employer be-

comes responsible for the payment of medical bills and poienﬁaily for future corripensa_—" | .: -

tion. However, When_the employer prevails, the employer has often already paid medi-

cal bills and even other compensation to the claimant who is now no longer entitled to

that compensation. In Sysco, the court stated that the employép‘s right to recover this_‘ |

~ money is unquestioned.

Effective October 20, 1993, R.C. 4123.511(J) and 4123.512(H) were en-

acted and R.C. 4123.515 and 4123.519, which providéd for Vdo!lar.-rreimbUrsemc_e_nt via
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direct payments from the surplus fund to. the self-insured employer, were repéaled,'

R.C. 4123.51 1(J) provides, in pertinent part:

nent part.

4

Upon the final administrative or judicial determination under -
this section or section 4123.512 of the Revised Code of an
appeal of an order to pay compensation, if a claimant is
found to have received compensation pursuant to a prior or-
der which is reversed upon subsequent appeal, the claim-
ant's empioyer, if a_ self-insuring employer, or the bureau,
shall withhold from any amount to which the claimant be-
comes entitled pursuant to any claim, past, present, or fu-
ture, under Chapter 4121., 4123., 4127., or 4131. of the Re-
vised Code, the amount of previously paid compensation to
the claimant which, due to reversal upon appeal the claim-
“ant is not entmed[] L

R.C. 4123.512(H) comphments R.C. 4123. 511(.}) and provldes in perti-

An appeal from an order issued under division (E) of section
4123.511 of the Revised Code or any action filed in court in -
a case in which an_award of compensation has been made
shall not stay the payment of compensation under the award

- or payment of compensation for subsequent periods of total
disability during the pendency of the appeal. /f, in a final ad-
ministrative or judicial action, it is determined that paymenis -
of compensation or benefils, or both, made to or on behalf of
a claimant should not have been made, the amount thereof :
shall be charged to the surplus fund under division (B) of
seclion 4123.34 of the Revised Code. In the event the em-
ployer is a stale risk, the amount shall not be charged to the
employer's experience. In the event the employer Is a self- -
insuring employer, the self-insuring employer shall deduct
the amount from the paid compensation the self-insuring
employer reports to the administrator under division (L) of
section 4123.35 of the Rewsed Code. * **

(Emphasis added.) 7

In the Sysco case, the claimant's claim was allowed at the commission

level. The employer appealed the claim and continued to pay temporary total disability .

compensation and medical benefits during the'course of the common pléa‘é court prb-

ceedings.

Ultimately, the court disallowed the cla:mant's claim in its entlrety and the -
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'Cuyahoga County Court of Appea[s affirmed that decision, Thereafter Sysco' sough.t f
recmbursement from the state surplus fund for the compensahomand benefits it had'
been requued to pay the clalmant The commission denned Sysco s request statmg that -'
| Sysco's recovery rights were governed by R.C. 4123.511(J), whlch prowdes for relm- |
bursement v1a an offset from any future claims made by the clalmant . _ |

Sysco appealed and argued that R. C 4123 511(J) as applied to self- . -'
_insured employers, demes the right to a remedy guaranteed by Sect1on 16 Artlcle 1, S
Qhio Constltutlon. Sysco argued that R.C. 4123.512_(}-{) must be read as presewlng the S
right to reimburserﬁeht from the surplus fund. The Su_preme_Cdurt..of Ohid:agreed. o

In the presen! case, relator argues that'the_ dismissa] with= pl'ejudit:e o-f_ -'
.cla'l_mant's compléi_nt in the corﬁmon pleas court codsﬁtutes a "ﬁnai b judieiel_a'ctl.dn" ,
determining that.“pe_yments of compehsation or beneﬁts. b'r'bo(h.' made fe'or on dehalf'
~ofa claimant should not have been made,” and that .pursu_ent to R.C. :4123.512(H'). the '
amoudt of benefits and compensation paid by relator to clalmant rﬁust be eﬁafged to the '
surplus fund. | | |

: The BWC argues that the settlement agreement and snbsequent':dis;'_

missal of claimant's com_plaint does not constitute a."ﬁnal e judfciel action” which de_-
termined that "paymente df eompensation or benefits, or bdth, made‘_t'o or ohbehalf ofa
claimant should not have been made.” The BWC's argument fecuses oh_ the fact that
the settlementagreedient entered into between relator and .claiman.t preceded' the dis-
missal of claiman't_'s complaint and that relator cannot tum that into a ﬁnal_judi'cial d.eler-' .
minaﬁon that claimant is not entitled to participate in the Wdrkers' compensatibn fund for -
L.4-5 disc buige which would automatically trigger re[étor‘s right to reimbursendent under

Sysco and the Ohio Revised Code.
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In arguing that a final judicial termination is not required in-order for sur-
plus fund reimbursement to be made, relator paints to the court's decision in State ex
rel, Kokosing Constr. Co., Inc. v. Ohio Bur. of Workers' Comp., 102 Ohio St.Sd_ 429,'

2004-Ohio-3664. In Kokosing, the claimant, Gregory D. Neff, had sustained at Iea'st two
rlndustnal beck injuries and hurt his back in a 1985 car accrdent before he commenced S
employment with Kokosrng In March 1992, Neff told hls employer that he had Just
slipped whrie on the roof and had injured his back. Kokos:ng certrt" ed Neﬁ‘s workers ‘
compensatron cIalm as valid and paid medical bills and compensatton to Neff

In 1997, Neff adrnrtted that he had fabncated the accrdent at Kokosrng in
order to get renewed treatment for back pain which had continued to bother hlm srnce -
the 1980s. Kokosing asked the commission to ekerr;ise its otjntinuing jurisdiction to
deny the claim based upon Neff's confesston and requested reimbursement of all pay—__
ments Kokosing had pald to Neff. While the matter was pendlng, Kokosrng and Neff en-
tered into a stipulation and agreement_ whereby: |

* * ¥ In exchange for Kokosing's agresment to.f_orgo any ac-

tion against Neff's residence, Neff, among other things, reit-- -

erated his admission that the accident did not occur, con-

curred in the denial of his claim, and agreed that if he be-

came reemployed he would repay Kokosing $100 per waek.

This stipulation and agreement was filed in.the Stark County

Probate Court as part of guardianship proceedings and was

alsa incorporated into an October 28, 1997 ex parte com-

mission order that denied the claim in its entirety and or-
dered reimbursement pursuant to the filed document.

‘Kokosing, at 14.
Neff repaid only $400 as of August 2001, Ieavrng Kokosmg with _'
"$133,419.26 in unreimbursed expenses related to the fraudulent claim.” Id. at 5. .
Thereafter, Kokosing requeeted reimbursement from the state- eurplus fund pursuant o
-R.C. 4123 512(H ) and Sysco. The BWC denied Kokosrngs request finding that Sysco
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was- inapplicable.

10

Kokosing filed a mandamus aCtioh'and this court issued a writ of

mandamus vacating the BWC's order and commanding the BWC to,enter a new deci- |

sion reimbursing Kokosing from the state surplus fund pursuant to Sysco.

Upon appeal to the Supreme Court of Ohio, this court's dec_:ision was af-

firmed. The BWC argued the following:

** * Sysco appli'és only to what it calls "straight-line -ap'-

peals " i.e., an employer's appeal of the initial workers com-,'

pensat:on claim aliowance. * * *

Id. at §128. The court diSagreed and stated, in pertinent part:r

Id. at 129-31.

Kokosing contested Neffs claim years later because evi-

dence of fraud did not surface until years later. Like Sysco,
Kokosing paid extensive compensation and benefits pursu-

ant to an award that was eventually overturned. The bureau

has offerad no compelling legal, practical, or financial reason

for treating Kokosing any differently from Sysco or for confin- .

ing surplus fund reimbursement to "straight-line appeals.”
This case involves a deliberate fabrication of an industrial

accident. Kokosing initially relied on what it believed to be
claimant's good-faith assertion of an injury and expsnded

tens of thousands of dollars in compensation and benefit

payments before claimant's conscience generated a confes-
sion. Kokosing then obtained what the statute requires for
surplus fund reimbursement—an_ administrative declaration
that the claim was fraudulent and that the allowance, and the
consequent payment of compensation and benef‘ts should
never have occurred. * * *

(Emphasis added.)

In the present case, the magistrate finds that the cdmpelling reasons pre--

sent in Kokosing are not present in this case. As such, Kokosing does not apply. As

noted previous’ly in the findings of fact, claimant had been successful before the com- :

mission. Relator filed a notice of appeal in the common pleas court. Pursuant to R.C.

4123.512, claimant was thereafter required to file a complaint in the common pléas'
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cour't.. Thereafter, prior to en.y determination that claimant was not entitled to.partlclpate '
in the workers' compensetion fund, relator and claiman_t_entered ‘into a__.settlément _ '
.agr_eement. Thereafter, claimant olsmi'ss_ed her corn'pl_alnt.r_ :

In considering this iestJe the maoistrate- 'ﬁnds" the rationele from :
_ Youghlogheny to be most helpful In Youghiogheny, the clalmant Robert Falrclough
| Jr., filed a claim for occupatlonal dlsease benefits alleglng that he was suffermg from o
~ coal workers' pneumocomos:s with the BWG. The BWC and the commlssmn agreed"
and Falrcloughs olalm was allowed. Thereafter, the employer a self insured employer
Vt"led an appeal in the Harrison County Court of Cornmon Pleas pursuant to former R. C —
4123.519, now 4123 512. Falrclough died ;uet before the matter proceeded to trial 7_ o
Upon motlon the trial court dismissed the action thereby precludlng the employer‘s ap-‘_ N
peal. The court of appeals afﬁrrned the dismissal. Ultlmately the matter was appealed -
to the Supreme Court of Ohio pursuant to a motloo to c:e_rtlfy thet case_wlth another
caee. The Youghiogheny court set out tpe issue as follows: |

| e [W]hether an emptoyer's appeal from an'adv'ers.e rullng'

by the Industrial Commission is subject to dismissal due to

the death of the employee dunng the pendency of the ap-

peal. *** :
id.at71. .

| The BWC argued that a workers'_compensation_cleim abetes upon the

“death of the claimant and cited Ratliff v. Flowers (1970); 25.0hio ,‘App;2d.113, In sup-
port. In Raﬂiﬁ, the employee was initially granted be”neﬂ.ts by tt\e'COmmiseion. Thereaf-
ter, Ratliff filed a l‘ur’ther claim for additional compensation tor a eUbsequent disability
alleged to have arisen from the original accident. The claim was denied and the claim-

ant appealed the matter to the Scioto County Court of Common Pleas. Ratliff died prior

to any disposition of his appeal. The court ultimately concluded that an employee must
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recover pursuant to his individual right under thie workers' compensation statutes and
_ that right abates'upon the death of the empioyoe. o . R
In Youghiogheny', the court distinguished Ratliff soec_iﬁcéllyr' on.the basis_

that the rationale from Ratliff s‘hould not be applied to -an_'appoal initiated by the em- o

ployer because’ ‘that would violate the rationale hehind 'former RC 4523 519 -‘
{4123, 512) and preclude an employer’s appeal through no fauit of lts own. As such, the'
court found that upon the death of the empioyee the stata of Ohlo becomes the real

-party in interest to the litigation- and the state shou_ld proceed in piace of the clalmant '
because this "will provide the employer with its statu'tory r.ight to_'appeél a decisioh of _th_e

| corhfniss.ion and also allow thersta'te an opportunity to protoot the fund Id. at 72.

In Youghiogheny, the courf stressed that thore'ls a-_-differonco botwe.en- an
apoeal to the corhmon pleas court initiated by ihé 'empto.y‘ee!c'llaimant ahd '::er appeal ini-'
tiated by the employer.” When the employer is the party appeallng the demsnon of the '.
commission, it is the employers appeat even though it is the employeelclalmant who IS-‘ '
requ:red to file the complaint and who has the burden of proof As such |f the em-‘_i.

_ ployee/claimant dies before a final determrmation, _the employeelolal-mant's e_state is not -:.
substituted as a party since the employee/claimant's right abates at death'.' ‘However,
when it is the employer who h'ao initiated the appeal, it .would be unfair'ahd dony the )
employer the opportunity to recover any amount of imp.roperiy poid beheﬁ'to.' '

Because relator initiated the appeal in thej commoh pleas court, this mag; -
istrate finds that the éppeal was, in reality, Vrelator’s. 'When relator. and claimant _e_ntered .
into settlement negotiations and reached an. agreemeht whereby olaimant_WOuId dis}
miss the complaint, cloimént was, in reality, dismissing relator's appeal. Unlike the

Kokosing case where the claimant had committed fraud and the BWC and commission
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were b_otﬁ involved and administratively an order was put oﬁ denying Neff‘s claim in its
- entirety, the BWC was not a party to the settlement negotiations and was not a party to
the agreement. | | | |

At oral argument, the magistrate ascertainéd _and counsel'.agreed thét
claimants and employers do séttle and dismiss R.C. 4i23.51'2 appeéls with some regu-
férity. Obviously. éome _of these cases are settied in lhe -ehﬁ;plfoyer‘-sfavor.- FUrthe_r-,
counsel arg'ued that oftén employees who praQaJl in 'this manner_-_have.beéh pelrmitrt-éd.to_ |
be reimbursed from thé surplus fund. In otr__\er words, the B‘W,Crhas per-rn'itted some . .
employers té be réimbu'rsed._ However, in the present case, the BWC did not agree to
permit the employef (re!'ator)- to be reimburse_d. Relator argues that, as a matter of law,
reimbursement is automatic._. As éxpla‘ined: here-in befg)re,_.this. magistrafe disagreés;
Further, the fact that the BWC has previously app-rovéd. réimbur'sé}ﬁents does not méké
. it a legally enforceable right in tHe absen'c'e of-eit.he_r BWC épprovéior a final determiné: |
tion that claima_nt is not entitled to participate.

The magistrate ﬁnds that, in this case, claimant's dismissal 6f her com-
.pIaint following a set_t!emeni agreement between her and relato.r}actually. constitutes a _ '
dismissal of relator's action and doles not cdnstitu_té a final deterrnination by eithér the
commissfon or a court that claimant is noi entitied to partibipate in tﬁe workérs' corﬁbén- |
 sation fund. Furth-er, the magistrate finds t-ha't re'lator'sﬂ attempt tb include Ianguage in
the dismissal rentry that claimant is not entitied to participate in the surplus fund for L 4-5
disc bulge does not turn that dismissal .int(-)._some;thing whjch it is not. L.éstl.y, because
surplus fund reimbursement dir_ectly invoiveé the BWC and the funds 'ﬂvhich the BWC-is ,
legally charged by law with the responsibility of safeguarding, the BWC is a hecessary

party to any settlement agreement whereby an employer expects to receive relmburse-
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ment from the BWC's surplus fund. As such, this court shouid deny relator’s request for
'a writ of mandamus. Relator's request for an award of cosls and aﬂomey fees is de-' "

nied.

'NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iii} provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
- or legal conclusion, whether or not specifically designated as
a finding of fact or conclusion of law. under Civ.R.
. 53(D)(3)(a)(ii), unless the party timely and specifically ob-
jects to that factual finding or legal conclusmn as requ;red by -
CIV R. 53(D)(3)(b) ' _
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ORDER

| OF THE ADMINISTRATOR OF |
THE OHIO BUREAU OF WORKERS' COMPENSATION

Date of Decision: Aprll 20, 2006

Employer: ngbee Company/Dillard Department Stores, Inc
Risk Number: Sl# 20003044 . _

Pursuant to Ohio Administrative - Code Rule 4123 19-14, the Administrator's
Designee considered the employer's appeal of the Self-Insured Review Panel
order from an informal conference held on January 26, 2005, The issue .
presented concerned the employer's appeal of the denial of a request for -
- raimbursement from the surplus fund pursuant to the Sysc Q case m claim 99-
- 511602 for Pamela Scott.

The Admlnistrators Designee met with the employer's representative and
reviewed the additional information provided in support of this appeal. The
Administrator's Designee notes that the dispute between the employer and the
injured worker concerned a request for an additional allowance in the claim. The .
injured worker's request for the additional allowance was granted at the
administrative level by the Industrial Commission, and the employer then filed an
appeal to court on this issue. Prior to a determination on the merits by the court, -
parties entered into a settiement agreement that ended the dispute between
them. The Administrator's Designee notes that while the settlement ended the
dispute, the employer did not “prevail," and there is no administrative or judicial .
determination that compensation and benefit payments should not have been

paid for the disputed condmon The clairn remains allowed as does lhe disputed
condition, : =

‘For these reasons, the Administrator's Designee finds that it was appropriate for -
the Self-Insured Review Panel to uphold the denial of the employer's request for™ -
reimbursement from the surplus fund pursuant to the gysc case. The
employer's appeal is denied. : '

ML \ﬁw«ﬂl@

Tracy L. Walentino, Interim Chief Financial Officer
Administrator's Designee

c.  William E. Mabe, Administrator/fCEQ
Michael J. Bertsch, Moscarino & Treu, L.L.P.
Keith Elliott, Consulting & Audit
Mary Yorde, Employer Services
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Dave Boyd, Director, Self-Insured Department
John Bittengle, Supervisor, SIBC

Jennifer Gropper, Supervisor, SIUS

Ja Ann Woodrum, Self-insured Department
Richard Blake, Attorney, Legal Operations
Larry Rhodebeck, Attorney, Legal Operations
Ellen Sheeran, Attorney, Legal Operations -
Aniko Nagy, Legal Operations _
“Carol Wander, Manager, Accounts Receivable
Bobbie Doneghy, Supervisor, Collections’
Josette Frye, Supervisor, Collections
Catherine Phillips, Supervisor, Direct Billing

- Juanita Smith, Account Examiner, Collections
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ORDER .
THE SELF-INSURED REVIEW PANEL ,
THE OHIO BUREAU OF WORKERS’ COMPENSATION -
. . { .

Employer: o Hiebec Company
Risk Number: SI# 20003044
For the Employer: Mlchael J. Bertsch Moscanno & Treu L.L. P

This matter was set for conference on Ja.nuat}f 26, 2005 before the members of the Sekf _
Insured Review Panel. The issue presented concerned the employer's appeal of the denial of its
request for reimbursement from the surplus fund pursuant to the case of State ex rel. Sysco Food
Serv. of Cleveland, Inc. v. Indus. Comm, (2000}, 89 Ohio St.3d 612 (Sysco). Specifically, the
employer requested reimbursement in the amount of $41,813.20 for compensation and benefits
paid in claim 99-511602 for Pamela Scott. : ‘

The statement of facts indicates that the Higbee Company (Higbee) has operated a self- .
insured workers' compensation program in the state of Ohio from November |, 1971 to the
present. Ms. Scott was injured on June 21, 1999, and her claim was charged to Higbee's self-
insured risk number. On February 22, 2000, the claimant filed a motion seeking an additional
allowance for L4-5 disc bulge, which was g'ranted following a hearing before a District Hearing -
Officer (DHO) on June 12, 2000. The employer appealed, and the additional allowance was
affirmed after a hearing before a Staff Hearing Officer (SHO) on August 3, 2000, The
employer's appeal of this order was refused by the Industrial Commission (IC) on September 7,
2000, and the employer filed an appeal to court on November 2, 2000. Ms. Scott filed a
complaint in court, which she subsequently dismissed voluntarily, without prejudice, on October
23, 2001. The complaint was refiled by Ms. Scott on October 7, 2002, On January 26, 2004,
representatives of the employer and the injured worker filed a settlement agraement with the IC
in which the employer agreed to pay Ms. Scott the sum of $15,000.00, and Ms, Scott agreed to
the dismissal of her complatnt against the employer. The 1C reviewed the settlement on February -
6, 2004. On February 18, 2004, Ms. Scott dismissed her complaint voluntarily, with prejudice,
under Rule 41{A) of the Ohio Rules of Civil Procedure. The employer subsequently requested
reimbursement from surplus fund in the amount of $41,813.20 for compensation and benefits
paid in connection with the allowance for L4-5 disc bulge The Self-Insured Depanment denied -
the request, giving nse to this appeal '

At the conference, the employer's representative argued that ngbee is enntled to_
- reimbursement from the surplus fund pursuant to the Sysco case because by dismissing her - -

complaint with prejudice; Ms. Scott is unable to establish her continued right to participate in .

Ohio's workers’ compensation system for the disputed condition. The representative stated that
this dismissal by the claimant is equivalent to a final determination that Ms. Scott is not eligible
for benefits for that condition, so the employer is entitled to reimbursement from the surplus
fund. The representative pointed out that the settlement agreement was not rejected by the IC,
and also argued that the settlement agreement has no effect on the employer's entitlement to-
reimbursement. The representative advised the Panel that there had been no discussion between
the parties to the settlement in the amount of $15,000 as to whether surplus fund reimbursement
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to the employer would result in the crreatio_n' of an overpaymert to th e injured worker in the
amount of $41,813.20. ‘

The Panel notes that under the unusual appeal process utilized in workers’ compensation
cases, the claimant is required to file a complaint in court, even though it is the employer’s
appeal. Here, the employer appealed 1C orders granting an additional allowance into court, but
Ms. Scott was required to file a complaint in court. [n accordance with procedural rules, Ms.
Scott dismissed her first complaint without prejudice and then refiled it. . While the second
complaint was pending, Ms. Scott and the employer agreed to settle the employer’s court appeal
through the payment of $15,000 to Ms. Scott, who subsequently dismissed her complaint with

_prejudice. The employer is now requesting surplus fund reimbursement pursuant to the Sysco
case, arguing that Ms. Scott’s dismissal with prejudice is equivalent to a determination that she is
not entitled to participate in Ohio's workers' compensation system for the disputed condition.
However, the Panel notes that Ms. Scott was successful at the last level of appeal in which a
decision was issued, and specifically notes the lack of any decmon reversing the Industrial
Commission order that granted the additional allowance.  The Panel also notes that -
reimbursement to the employer will create an overpayment to Ms. Scott in the amount of about
341,000, which is larger than the settlement amount of$15 000. -

B BWC has received a number of requests from self-insuring emp!oyers for relmbursement
from the surplus fund pursuant to the Sysco case. Requests have been grarited when the
. employer is able to document a final administrative or judicial declaration where it is determined
that compensation and benefit payments should not have been made.- Here, there is no such -

administrative or judicial declaration. In fact, the claim was settled prior to the date of the

dismissal with prejudice. Instead, the employer argues that Ms. Scott’s dismissal of her
complaint in exchange for payment of a settlement is equivalent to this determination. BWC's.
policy regarding requests for reimbursement following a settlement is based on the practice
followed by the Industrial Commission, which previously handled these requests prior to
legislative changes. Requests for reimbursement in claims with settlements have been granted
- when the employer is able to document that it prevailed at the most recent hearing prior to the
settlement. Under this standard, the employer would not be entitled to relmbursement as M.
Scott was successful at the most recent heanng prior to the settlement

After a review of the information prcscnted at the conference, as well as a review of all
materials presented by the employer, the Panel finds that the self-insuring employer is not
entitled to reimbursement from the surplus fund, as there is no final administrative or jUdIClal
determination that compensation and benefit payments should not have been pald to Ms. Scott
- for- the disputed condition. The Panel also finds that the employer is not eatitled to
reimbursement under the policy applied to claims with settlements, as the employer did not
prevail at the most recent hearing prior to the settlement. Finally, the Panel finds that the claim
was settled prior to the date of the dismissal with prejudice. For these reasons, the employcr s
appeal is demed : '
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A written appeal of this order may.be filed within fourteen (14)' days of receipt of the -
order, Appeals may be directed to Ms. Tracy L. Valentino, Chief Finance Officer, at the Bureau
of Workers’ Compensation, 30 W. Spnng Street, Level 29, Coiumbus Ohip 43”15

Mémbers of the Self-Insured Review Panel; A
AT " T
Keith Elliott, Director, Consul tmg@udn SR \*'—”’"/
Mé/%/ o o\ Yes} No
Mary% Yorc}/g Super}yt{r Empioyer Servxccs : o . \./ .
/,.JC:?JM@.«_ n C (;fes No

Ellen Sheeran (for Kcvm Abrams), Attorney, Legal Operatlons

) ES!h:IanclIcn!ﬁighcecompnny

ec: David Boyd, Director, Self-Insured Department :
Stephanie Ramsey, Assistant Director, Self-Insured Department
Carol Angel, Supervisor, Self-Insured Departrnent
John Bittengle, Supervisor, SIBC
Jennifer Gropper, Supervisor, SIUS
Jo Ann Woodrum, Self-insured Department
Richard Blake, Attorney, Legal Operations
Larry Rhodebeck, Attorney, Legal Operations
Carol Wander, Manager, Accounts Receivable
Catherine Phillips, Supervisor, Direct Billing
Ron Sutties, Supervisor, Collections .
Juanita Smith, Account Examiner, Collection
Risk File 20003044
“Claim File 99-511602 for Pamela Scott -
Claimant Representatwe Paul W, Newendorp Brown and Margohus Co LPA
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BWC

SutturWorkers' Compansation

Built with you In mind,

_ Bob Ta
T Qovemar

" Jamas Conrad
AdministratoifCEQ

The Ohlo Bufeau of Workers' Compensation : : : : , o
Self Insured Departmant - . Tolt frea:  1-800-644-8292 -
30 Wast Spring Straat, 28th Floor, Columbus, Ohlo 43215-2258 © U .7 Faw o (614)752-7808 -

Augusi 23,2004

- Dillards Department Stores Inc
C/0O Helmsman Management
P.O. Box 307230
‘Gahanna Qhio 43230

Claim Number: 99511602
Claimant Namae: P_amela Scott

Your request for reimburscment has been received, Please be adviséd that your
request for reimbursement is denied. Per the settlement agreement case d.nsmxsscd as
part of settlement and not an over turned dcclslon . ‘

Therefore, your request for relmbu:scmcnt per the Sysco Court case is denied. -
You may resubmit for further consideration along with clear docurnentation to,
substantiate the amounts requested. When resubmitting request for relmbursement
please include the AWW/FWW proof of payment and all pcrhnent hcarmg orders,

Should you have additional information, which should be considered, ploa.sc prowde

- such documentation {n the next thirty days. If you have questions or if I can be of
assistance, please feel free to contact me at (614) 728-4747,

Sincerely,
Daniel R Lappert
Self-Insured Claims Services

~ Ce; Diltard Dept Stores.
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IN THE COURT OF COMMON PLEAS

TRUMBULL COUNTY, OHIO
PAMELA SCOTT, ) T .
: ) CASENO. 2002 CV 02440
Plaintiff, ) .' _
‘ } JUDGE PETER J. KONTOS
vs. . ) _ R
ADMINISTRATOR, BUREAU OF WORKERS® ) o =
- COMPENSATION, et al., ) JUDGMENT ENTRY .
Defendants, ) -
- )

This matter is before the Couwrt on a _Mut.ioh for Relief From Judg@ent a_iid i
Substititution of Parties filed by Defendant-AppeIle:e : Adﬁﬁnistr.ato-r,,r Bureﬁu of W‘orkers’l_
Compensation _(hcreinaftc.r,‘ the “AdmiquStra_tor”_) and a Motir;)n for Judgment_ﬁle_d by |
Defendaﬁt-Appellee Dillard Departmént Stoifes (héreinafter, “:D)ill.g:d”')," Fbr_the"r.eaSQns Set
forth herein, the Coﬁrt.ﬁnds both of said motions’wi_thbﬁt mérit and therefore overrui_es fhc 7
same. | | | - |

This actibn i;s a refiling of a RC §4123,5712 administrative appéal by Sel_f—inswed )
' employer Dillard challenging a decision by the Admi_nisﬁat_or that a Dil_lard&npld}}ee,-.
Plaintiff-Appellant Pamela Scott (hereinafter, “Scott™), was entitled to participate in the Ohio' |
Work_eré’ Compensation Fund with respect to a condition (L4-5 disc buigé) arising 'ff_oin a
work-related injury. The original no.i:iée of appeal fro.rl;l the Admhﬁstrafor’s c.leci'sio-n was ﬂle
by Dillard in November 2000 (Trumbull Cormn_on Pleas Cas‘c No. 2000 Cv 02029_), and :Scott,- O
as fequiréd under the procedure set forth in R.C. 4123.512, men'ﬁled her C_om‘pll-a-int "%ﬂleging.
.that she was entitled to participate in the fund. In October 2601 , Sé'oft- filed z-a._Nl(_Jtice_of. :'
Voluntary Dismissal under C1v R. 41{A)(1)(a). Scott reﬁléd her Complé.int in OCtober  2002.. B .,

In November 2003, this Court issued a Docket and Journal Entry stating that coﬁzisél had

'PAGE 54




advised that the case -was séttled apd that a judgmént entry'would follo;ﬁ. InF eﬁmary 2004,
Scott filed a Notice of Voluntary Dismissal pursuant Civ. R. 41(A)(1)(a) specifically stating
therein that the dismissal was with prejudu:e It is undlsputed that Scott and DIHBId did, in fact
enter into a settlement whereby Dillard paid Scott $1 5 000 00 to resolve all of Scott’s workers’
compensation claims (including the L4-5 disc bulge claun),. and that Scott ﬁl:d hcr Notice of |
" Voluntary Dismissal pursuant_ to this settléﬁqent agreem;nt. . |
In August 2004,:the_ Admim'strator ﬁléd a"Motiof; for Rélief from Judgnient aﬁd |
Substitution of Parties, asking that t}ns case be reinstate_dr on the Court’s dbck-et.and that &é V
Administrator be substituted for Scott as the plain{iff-appellfz-nt.' .Inr Séiﬁtember 2007, 'DiI'la.rd
filed | a Motion for Judgment requesting that the Court issue an Order that PIamtlff was no .
longer entrded to pamcnpate in the Ohm Workers® Compensatlon Fund for thf: L4-5 dlSC bulge
condition. In the interim between the ﬁl_mg of the two motlons, the Admlmstrator and Dlllard‘
litigated a separate mandamus action in the Tenth District Court_of Appeéls fégardin'.g v;rhe_ther., |
as ihe result of Scott’s voluntary dismissal of this action, Dillard was entiﬂéd to be reimbursed -
from the Sfate_ Suplus Fund for the arﬂounts it had paid Scoﬁ_ _fofthc L4-5 ci_isc ‘bulge condition.
.In January 2007, the appellzite court magistréte issued a decision rejecting Dillard’s reqﬁést for
| a writ ordering reimbursement and in Octéber 2007, the Tentﬁ District issued an opihion
overruling Dillard’s objections and adopting the magistrate’s decision (Stare of Oh:o ex rel.
Dillard Depan‘ment Stores, Inc. v. [Ryan], Admr, tho Bureau of Workers Compensanon
10™ Dist. No. O6_AP-726, 2007-Ohio-5556). Inits demsmn, the Tenth D1_str1ct held that Scott’s
voluntary dismissal of her claim did not constitute a “final deterﬁlination” that Scott -was not
entitled to participate in the fund for purposes of assessing \;vhether Dillard was éntitled to

reimbursement from the surplus fund.
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As thisrCOurt’s docket dempnstrates, this aétioﬁ was settled and dismissed. Dﬁé séicly '
to the perceived impact of Scott’s dismissal on the issue of whether Dillard could obtain
reimbursemegt for the S;ate Surplus Fund for amounts it had paid_-‘to S_c_:oft, however, Eoth the |
Administrator énd Dillard filed the métions now bcfore‘ £h6 Coﬁ&. As the appellaté court .
~ decision in the mﬁndamus action demonstrates, however, fu_.rthe'i' éc_tion_ by this Courf was "
ﬁeither necessary, nor would it have been detcrmin_ativé; éf Dillard’sjrigh_t to reimbﬁ;semént:

| -Furthcr, _ both the Ad[ﬁinjstrator’s and Dill.ard’s- mﬁ_tior} are '-'withrout, merit fér
indcpendént reasons. First, to the extent the Ad;n_inist;ato_r iréciuéste& tﬂat this C-lrourt v'acét_¢ a
judgmcnt, it is plain here that this Court did not, nor wﬁs_ it réqu_ircd tﬁ? issﬁelra_ny ﬁnal'- j_ﬁ"dgment'
in this mattér.‘ | Rather, this césé was settled and dismissé_d, ana IWas‘ conc.luded when S_cdttﬁléd
her ﬁo_tice of voluntary di;missal as permitted ur;der'Civ'. R '_41(;%')(1)(&).._ Thus; théfe is si.rriply B
| -no judgment hgré to be vac.fatcd.' Addit'iox.lally,. the Adminiétratdr‘s_ claim _thét_ hlS abili_ty to
protect the state surplus fund would be dénied uﬁlcss he ﬁre_r,e sﬁlss{itutéd fpr Scott=$ pla.in:tiff-, |
appellant is Beliéd By the fact that the Adminisfré;tor was f_tﬁly able to'aséert its ihte_r'est_'SIWith' '7
respect to the state surplus fund both when Dillard first requcsted reimbursemen_t and. in thé_ 1
' maindmnus action which followed. o | ”
Asto Dillard';s Motion for Judgment, the Tcntil_ Diétﬁct cogently observed that wﬁat, in
fact, occurred in this case was ‘that “Dillard, in essence, boughf the dismisls;al 70f fhc'a;ppéal o
~ the common pleas court as a part of thc settlement,” and thergfore, did‘ ﬁot “prevail” in this
matter. State of Ohio, ex rel. Dillard Department Stores, In;:.,'supra; atl1[8_. ThlS Cl_bur_t Was |
never asked to consider, nor did it actually consider? the i'ssu_g_ of .Whether_ Scott was legally |
entitlerd to participate in the workers’ coxﬁp‘ensation fund with respect to the L4-5 disc bﬁlgeu

condition. Rather, this case was settled and dismissed prior to that issu¢ ever being brought
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before the Court for decision. This being the case, "the Court ﬁ_nds_'ﬁO basis for 'issuing a
judgment stating that Scott is not entitle.d to p_articipate in tﬁe fund. |

Fof the_ re'aéops thjus sfated, the Courlt. f_in.ds._both thf;'_};\dmi;istratorfs Mbtib_.n"t(.) Vac-art.ei‘ 7- i
| Judgment and for Substitution of Parties, and Dillard"S'Motion-fpf ._Iud’gipént to._b.eK thhout

‘merit and it is therefore ORDERED, ADJUDGED, and DECREED that said motions are |

QVERRULED
[TISSOORDERED. . . o
- . : N /1. -l A . LY
DATE’ /- - o _PE’TERJ Komos Judge - "
' - N ' A Co_mt‘ofcommon Pleas = .

* Trumbull County, Ohio . - '™

' TO THE CLERK OF COURTS: YOU ARE ORDERED TO SERVE
COPIES OF THIS JUDGMENT ON ALL COUNSEL OF RECORD OR
UPON THE PARTIES WHO ARE UNREPRESENTED FORTHWITH

BY ORDINARY MAIL. / e
1

PETERJ KPNTOS JUDGE
R Ny _

<
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RULE 41.  Dismissal of Actions

(A)  Voluntary dismissal: effect thereof. i

(1) By plaintiff; by stipulation. Subject to the provisions of Civ. R. 23(E), Civ. R.
23.1, and Civ. R. 66, a plaintiff, without order of court, may dlsmlss all claxms asserted by that
plaintiff agamst a defendant by doing either of the followmg

(a) filing a notice of dismissal at any time before the commencement of trial unless a
counterclaim which cannot remain pending for mdependent adjudlcatxon by the court has been
served by that defendant ' : '

(b) filing a stipulation of disrhis_sal signed by all parties who. have appeafed in the °
~ action. ' : o o - o

Unless otherwise stated in the notice of dismissal or stipulation, the dismissal is ‘without
prejudice, except that a notice of dismissal operates as an adjudlcatlon upon the merits of any
clalm that the plaintiff has once dismissed in any court. .

(5] By order of court. Except as provided in division (A)(l) of th1s ru]e a claim
shall not be dismissed at the plaintiff's instance except upon order of the court and upon such
terms and conditions as the court deems proper. If a counterclaim has been pleaded by a
defendant prior to the service upon that defendant of the plaintiff's motion to dismiss, a claim
shall not be dismissed against the defendant's objection unless the counterclaim can remain
pending for independent adjudication by the court. Unless other\mse spemf' ed in the order a
dismissal under division (A)(2) of this rule is without prejudice. -

(B)' Involuntary dismissal: effect thereof.

(1)  Failure to prosecute. Where the plaintiff fails to prosecute or comply with these
rules or any court order, the court upon motion of a defendant or on 1ts own motion may, after
notice to the plamtlff‘s counsel, dismiss an action or claim. :

(2) Dismissal; non-jury action, After the plaintiff, in an action tried by the court
without a jury, has completed the presentation of the plaintiff's evidence, the defendant, without
waiving the right to offer evidence in the event the motion is not granted, may move for a
dismissal on the ground that upon the facts and the law the plaintiff has shown no right to relief.
The court as trier of the facts may then determine them and render judgment against the plaintiff
or may decline to render any judgment until the close of all the evidence. If the court renders
Judgment on the merits against the plaintiff, the court shall make findings as provided in Clv R.
52 if requested to do so by any party.
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3 Ad;udlcatmn on the merits; exception. A dismissal under division (B) of this
rule and any dismissal not provided for in this rule, except as provided in division (B)(4) of this
rule, operates as an ad1ud1(:atlon upon the merits unless the court in 1ts order for dismissal,
otherwise speclﬁes : :

4) Failure other than on the merits. A dlsmlssal for elther of the followmg reasons
shall operate as a failure otherwise than on the merits:

(2) ~ lack of jurisdiction over the person or the subject matter;
(b)  failure to join a party under Civ. R. 19 or Civ. R, 19,1,

- {O) Dlsmlssal of counterclalm, cross-clmm, or thlrd party claim. “The provisions
~of this rule apply to the dismissal of any counterclaim, cross-claim, or third-party claim. A
voluntary dismissal by the claimant alone pursuant to dmsu)n (A)(I) of this rule shall be made :
before the commencement of trial. : : :

(D)  Costs of previously dxsmlssed action, If a plamtlff who has once dismissed a
claim in any court commences an action based upon or including the same claim against the
same defendant, the court may make such order for the payment of costs of the claim previously.
dismissed as it may deem proper and may stay the proceedings in the action until the plamuff has -
complied with the order.

" [Effective: July 1,‘71'97(}; amended effective July 1, 1971: July 1, 1972; July 1, 2001.]

Staff Note (Juiy 1 2001 Amendment)
Civil Rule 41 Dlsmissal of Actions

Thts rule was amended {1) to reflect more precisaly ItS :nterpretatlon by the -
Supreme Court in Denham v. City of New Carlisle, 86 Ohio St. 3d 594 (1999); (2) to
conform Civ, R. 41(D) with Civ. R. 41(A) as amended; and (3) to reflect that Civ. R. 23.1 -
provides that a shareholder derivative action “shall not be dlsmfssed or compromlsedr -
without the approval of the court.” :

In divisions (B) and (C), masculine references were changed to gender—neutral_'

Iahguage the. style used for rule references was changed, and other grammatical
changes were made. No substantlve amendment to divisions (B) and (C) was intended
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4121-3-18 Administrative appeals.
(A) Admllnistrative appeals.

(1) The claimant, the employer or the administrator may ep;ﬁeal from-de—c’%ions of dlstrict hearing
officers and regionai boards of review, as provided in section 4123.516 of the Revised Code. Appeals |
from decisions of staff hearlng ofﬂcers are governed by. sect[ons 4121 35 and 4123.343 of the Rewsed .
.Code. ' : : :

(@) The claimant and the employer may appeal to court from decislons of staff hearing officers-other
than decisions as to the extent of disability-rendered on appeals from orders pf"regional boards  of
review, Such decisions are not appealable to the industrial commission. There Is no appeal from a
decision of a staff hearing offlcer on reconslderatlon of a percentage of permanent partial dlsability
award. Such a decislon Is final. - ‘

(b) The claimant and the employer may appeal to the industrial commission'from a decislon of a staff
hearing officer on a matter listed In divisions (B)}(1) to (B)(4) of section 4121.35 of the Revised Code,
provided that such a decislon was rendered by the staff hearlng officer in its own name. If, however,
the staff hearing officer acted as a deputy of the industrial comr_nlss:on under section 4121,06 of the -
Revised Code and its order was approved and confirmed In writing by the mejority of the members of -
the industrial commission, there Is no appeal to the Industrial commission from such an order'., -

{c) Section 4123.343 of the Revised Code specifically proVicIes for apbeaie by the 'admlnllstratcr to. the
commission from orders of staff hearing officers on handicap relmbursement. The employer may also - -

appeal to the Industrial commission from such orders of staff hearing officers (paragraph (H) of rule
4121-3-28 of the Administrative Code). The admmlstratqr may appeal from decisions of district
hearing officers and regional boards of review, as provided In section 4123.516 of the Revised Code,
- and from a decision of a staff hearing officer, as provided by statute. ' :

{d) Appeals to the regional boards must be dlsposed of upon the merlts, or if not timely ﬂled or
improperly complated, then on E jurisd[ctlonal basls e _ - .

{e) The Industrial commlss:on has discretion to hear appeals from orders of reglonal boards of revlew‘ .
or to refuse such appeals, : '

(2) Appeals should be made on “Form 1-12"; In lieu thereof the reglonal board of review, staff heai‘lng'
officer or Industrial commission will accept a written statement from an aggrieved perty, signed in
handwriting, as such an appeal, provided that the statement s filed within the period specified by law
and provided that It contains the names of the claimant and the employer; the number of the clalm,
the date of the decislon appealed from, and the fact that the appellant appeals therefrorn, as provided
by law, :

(3) All such applications shall be signed In handwriting by the party appeallng or authorized

representative on behalf of such party, including the administrator or representative, Such appeal
~ applications may be filed with any office of the bureau of workers’ compensat[on any regional board of

review or of the industrial commission. '
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(4) The right of administrative appeal is limited to the claimant, the employer 'and_the administrator.
No appeal shall be taken by the administrator In cases where the employer was represented at the
hearing where the order was adopted uniess the appeal Is based upon questions of law or allegations
of fraud, An appeal filed by any other person shall be denied, by order, without speclal 'he.aring.

(5) Appeals from orders of a district hearing officer to a reglonal board of re:/iew shall be filed within
the period of twenty days of receipt of the order from which the appeal is taken. The Industrial

commission shall assign such appeal for hearing before one of the regional boards of review. Such

regional board of review shall assign such appeal for hearing in a location whlch will permit sufficlent

accesslbillty to the hearmg for claimants, employers and other Interested parties but in such Iocatlon

as would be most convenient to the clalmant. The commission may at any time recall such appeal

which it has assigned to a board and assign It to another board. A hear!ng with notice on such an

appeal shall be at a time and place des:gnated by the regional board of review,

{6) The industrial commission shall notlfy the claimant, empioyer thEIr representatlves, and the -
‘administrator of the asslgnment of the appeal. '

{7) The regional board of review shall render a declslon within two months of the ﬂling of any appeal
unless the board demonstrates to the commlssion adequate grounds for a reasonab!e delay

(8} For the right to appeal a decision of a regional board of review or a staff hearing officer see

paragraphs (A)(1)(a) to (A)(1)(c) of this rule. An appeal to the industrial commisslon from an order of

a regional board of review or a staff hearing officer shall be filed with twenty days of receipt of the .
order. When an appeal from an order of a reglonal board of review s filed it shall be submitted to the

industrial commission or staff hearing officers to determine whether the appeal will be refused or

allowed. The industrial commission shall forthwith notify the 'claiman't, the employer and the

administrator of its decision. If the appeal Is prepared for hearing, the industrial commission shall .
notify the claimant, employer and administrator as to the date, time and place of the speclal hearlng to
consider the merits of the appeal. '

(9) The industrial commission or staff hearing officers willl allow appeals to be heard from orders of the
reglonal boards of revlew where:

{a) Such appeal Is flled In an occupational disease clalm on the question of allowance or disallowance
of the claim where the inception of disability was prior to January 1, 1979, '

(b) The decisions of the district hearing officer and the regional board of review are in conflict,
{c) The proof on file Indlcates the existence of an unusual legal, medical, or factual problem.

(d) One of the parties has failed or refused to supply needed material or factual proof within the
knowledge of such party.

(e) Tt appears that a substantial injustice has been done to one of the partles.

(f} The proof on file indicates the possible existence of fraud.
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(10} Prior to the hearing on an appeal the regional board of review or the industrial commission may
~require the claimant, the employer and the administrator to confer in an endeavor to make such
agreements and arrangements in regard to uncontroverted facts, definition of controverted issues and '
other matters which may expedite the determination of the appeal. If, however, the regional_board of -
" review or the industrial commission is of the opinion that a prehearing conference will serve no useful
purpose, It may record such opinion (that a prehearing conference wIII serve no useful purpose) In the
file of the claim and, thereupon dispense with such conferenca.

: (1"1) Before making or denying an award at a hearing on an appeal the reglonal board of review or
industrial commission shall afford the claimant, employer and administrator. an opportunlty to be heard

upon reasonable notice and to present the testlmony of witnesses or other evEdence

(12) The reglonal board 'of review or the industrial commisslon shall In' Its order n‘iake a conclse -

statement of the matter deuded a notatlon as to the notices provlded and the appearance of the - =

parties, a description of the part of the body and the nature of the dlsablllty recognized in the clalm..
The order is to be signed by each reglonal board member participating in the hearing or such member
of the Industrlal commisslon who participated in the hearing, the slgnatures to be veriﬂcation of the
vote of such person. : :

(13) The decision of the regional hoard of review shall be the decision of the Industrlal commlsslon
except where an appeal Is granted by the industrial commission or by a court under sectlon 1 3.519
of the Revised Code : :

(14) Appeals and payment in a contested clalm agalnst a noncomplylng employer are governed by the
provisions of Chapter 4123, of the Revised Code, which generally govern appeais to the regionai board
industrial commission and the courts. - :

(15) In case of an application for reconsideration from a determination by a district hearlng officer
made under divislon (B) of section 4123.57 of the Revised Code, no payment shall be made to the
clalmant until a final decislon of the staff hearing officer allows ‘compensation.

(16) In all other cases, If the decision of the district hearing offic_er is appealed by the administrator or
the employer, the bureau of workers' compensation shall withhold compensation and benefits durlng
the course of the appeal to a reglional board of review, but if such regional board of review rules In
favor of the claimant, compensation and benefits shall then be paid by the bureau or the self-lnsurlng
employer whether or not a further appeal Is taken. :

{17) If the claim is subsequently denled payments shatl be charged to the statutory surpius fund If
the employer Is a state risk such arnount shall not be charged to the employers experience. If the
employer is a self-insurer such amount will be paid to the self-Insurer from the surplus fund..

{B} Court appeals.

{1) The claimant or the employer may appeal a decision of the industrial commission or of its staff

hearing officer made pursuant to division (B){(6) of section 4121.35 of the Revised Code in any mJury -

or occupational disease case, other than a decisfon as to the extent of disability.
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(a) In injury clalms, such appeal shall be filed with the court of common pleas of the tounty in which
the injury was inflicted or in which the contract of employment was made, if the injury occurred

- without this state. Such a party may also appeal from the decislon of the regional board of review from

which the industrial commission or its staff hearing officer has refused to permit an appeal.

-(b) In occupational disease claims, the appeal shall be filed with the court :af common pleas of the

county in which the exposure that caused the disease occurred. Such a party may also appeal from the
decision of the regional board of review from which the industrial commlss:on or Its staff hearlng offlcer - -
has refused to permit an appeai : : ) ;

(2) Notices of appeals stating the names of the clalmant and the emp!oyer the number of the clalm,

' .the date of the declslon appealed from, and the fact that the appellant appeals therefrom must be fited

with the court of common pleas within sixty days after the date of receipt of such decislon, If the _
dlalmant obtains a judgment on a- court appeal In a case wherein the employer contested the

claimant’s right to participate in the fund the statutory attorney fee for claimant’s attorney shall be.. -

paid by the adminlistrator and the emp!oyer shall then be billed for such fee by the accounts sectlon
HISTORY: Eff 10-17-68; 1-10»78; 12—.11—78; 11-26~?9
Rule promulgated under: RC Chapter 119,

Rule amplifies: RC 4121, 31, 4121, 35 4123.515, 4123,516, 4123. 519 4123 57(B) in conjunct!on with
4121.13 and 4123.05
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4123.512 Appeal to court.

(A) The claimant or the employer may appeal an order of the industrial commission made under
division (E) of section 4123.511 of the Revised Code in any injury or occupational disease case, other
than a decision as to the extent of disabllity to the court of common pleas of the county In which the
injury was Inflicted or in which the contract of employment was made If the injury occurred outside the
state, or in which the contract of employment was made if the exposure occurred outside the state. If
no common pleas court has jurisdiction for the purposes of an appeal by the use of the jurisdictional
requirements described in this division, the appellant may use the venue provisions in the Rules of Civil
Procedure to vest jurlsdiction in a court. If the claim Is for an occupatiorial disease, the appeal shali be '
to the court of common pleas of the county in which the exposure which caused the disease occurred.
Like appeal may be taken from an order of a staff hearing offlcer made under division (D) of section
4123.511 of the Revised Code from which the commission has refused to hear an appeal. The
appellant shall file the notice of appeal with a court of common pleas within sixty days after the date of
the receipt of the order appealed from or the date of receipt of the order of the commission refusing to
hear an appeal of a staff hearing officer’s decislon under division (D) of sectton 4123,511 of the
Revised Code. The filing of the notice of the appeal with the court Is the only act required to perfect
the appeal.

If an action has been commenced In a court of a county other than a court of a _county having .
jurisdiction over the action, the court, upon notice by any party or upon Its own rnotion shall transfer _
the action to a court of a county having jurlsdlctlon : :

Notwlthstanding anything to the contrary in this section, if the commission determines under section
4123.522 of the Revised Code that an employee, employer, or their respective representatives have
not received written notice of an order or decision which Is appealable to a court under this section and
which grants relief pursuant to section 4123.522 of the Revised Code, the party granted the rellef has
sixty days from receipt of the order under section 4123.522 of the Revised Code to file a notice of
appeal under this section.

(B) The notice of appeal shall state the names of the claimant and the employer, the number of the
claim, the date of the order appealed from, and the fact that the appellant appeals therefrom.

The administrator of workers’ compensation, the clalmant, and the employer shall be'part!es to the
appeal and the court, upon the application of the commission, shall make the commission a party. The |
party filing the appeal shall serve a copy of the notice of appeal on the administrator at the central

 office of the bureau of workers’ compensation in Columbus. The administrator shall notify the employer
that if the employer fails to become an actlve party to the appeal, then the administrator may act on
behalf of the employer and the results of the appeal could have an adverse effect upon the employer’s
premium rates.

(C) The attorney general or one or more of the attorney general’s assistants or speclal counsel
designated by the attorney general shall represent the administrator and the commission, In the event
the attorney general or the attorney general’s designated assistants or special counsel are absient, the
administrator or the commission shall select one or more of the attorneys In the employ of the
administrator or the commission as the administrator's attorney or the commission’s attorney in the
appeal, Any attorney so employed shall continue the representation during the entire period of the
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abpeal and In all hearings thereof except where the continued representation becormes impractical.

(D) Upon receipt of notice of appeal, the clerk of courts shall prov!de notice to aII partles who are -~

appellees and to the cornm|ss:on

The claimant shall, within thirty days after the filing of the notice of appeal, fi‘Ie a petition containing a
statement of facts In ordinary and concise language showing a cause pf action to participate or to
continue to participate In the fund and setting forth the basls for the jurisdiction of the court over the
action. Further pleadings shall be had In accordance with the Rules of Civil Procedure, provided that
service of summons on such petition shall not be required and pfovided that the clalmant may not-
dismiss the complaint without the 'employer’s consent if the employer is the party that filed the notice
of appeal to court pursuant to this section. The clerk of the court shall, updh receipt thefeof, transmit

~ by certified mall a copy thereof to each party named in the notice of appeal other than the claimant.
Any party may file with the clerk prior to the trial of the actlon a deposution of any physician taken in
accordance with the provisions of the Revised Code, which dep05|tion may be read In the trial of the
action even though the physician Is a resident of or subject to service in the county in which the trial Is )
had. The bureau of workers’ compensation shall pay the cost of the stenographic deposition filed in
_court and of copies of the stenographic deposition for each party from the surplus fund and charge the
costs thereof agalnst the unsuccessful party if the claimant’s right to paftli:ip_ate or continue to
participate is finally sustained or established In the appeal. In the event the deposition is taken and )
filed, the physician whose depositton Is taken is not required to respond to any subpoena Issued in the
trial of the action. The court, or the jury under the instructions of the court, If a jury is demanded, shall
determine the right of the clalmant to participate or to continue to partlclpate in the fund upon the_

~ evidence adduced at the hearing of the action, : :

{E) The court shall certify its declsion to the commission and the"cértifcate shall be entered in the =
records of the court, Appeals from the judgment are governed by the Iaw appllcable to the appeal of
civil actions

(F) The cost of any lega! proceedings authorized by this section, Including an' atto_r"ney’s fee to the
claimant’s attorney to be fixed by the trial judge, based upon the effobt"expended, in the event the
claimant’s right td participate or to continue to participate In the fund Is established upon the final
determination of an appeal, shall be taxed against the employer or the commission If the commission
or the administrator rather than the employer contested the right of the claimant to partlcfpate in the
fund. The attorney’s fee shall not exceed forty- -two hundred dollars.

(G) If the finding of the court or the verdict of the jury is in favor of the clalmant s right to particlpate
in the fund, the commission and the administrator shall thereafter proceed In the matter of the clalm
as If the judgment were the decision of the commisslon, subject to the power of mod:ftcatlon prov:ded
by section 4123.52 of the Revised Code

(H) An appeal from an order issued under division (E) of section 4123.511 of the Revised Code or any
action filed in court in a case in which an award of compensation or medical benefits has been made
shall not stay the payment of compensatlon or medical benefits under the awafd or payment for
subsequent periods of total disabllity or medical benefits during the pendency of the appeal. If, in a.
final administrative or judicial action, it is determined that payments of compensation or benefits, or '
both, made to or on behalf of a claimant should not have been made, the amount thereof shall be
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charged to the surplus fund under division (A) of section 4123.34 of the Revised Code. In the event
the employer is a state risk, the amount shall not be charged to the employer’s experience, and the
administrator shall adjust the employer’s account accordingly. In the event the employer is a self-
insuring employer, the self-insuring employer shall deduct the amount from the paid compensation the
self-insuring employer reports to the administrator under division (L) of sectlop 4123.35 of the Revised
Code.

A self-Insuring employer may elect to pay compensation and beneﬂts'under _this‘ section directly to an
- employee or an employee’s dependents by filing an appl!catlon with the bureau of workers’
compensation not more than one hundred elghty days and not less. than ninety days before 'the'f“rst
day of the employer's next six-month coverage period. If the self- Insurlng employer timely flles the
application, the application s effective on the first day of the employers next six-month coverage,
period, provided that the administrator shall compute the employer's assassment for the surpius fund -
due with respect to the period during which that application was filed wlthout' régard to the fillng of the _'
apphcatlon On and after the effective date of the employer’s election, the self-insuring employer shali
pay directly to an employee or to an employee’s dependents compensation and benefits under this
section regardless of the date of the injury or occupational dlsease, and the ernployer shall recelve no

money or credlts from the, surplus fund on account of those payments and shall not be required to pay

any amounts into the surplus fund on account of this section.. The electlon made under this dlvlston is.
Irrevocable '

All actlons and proceedings under this section which are- the subject of an appeal to the court of
.common pleas or the court of appeals shall be preferred over all other clvil actions except electlon‘

causes, lrrespective of position on the calendar

This section applies to all decisions of the commlssion or the administrator on November 2, 1959, and =
all claims filed thereafter are governed by sections 4123.511 and 4123.512 of the Revised Code.

- Any action pending In common pleas court or any ather court on ianuary 1, 1986, under this section Is
governed by former sections 4123.514, 4123.515, 4123.516, and 4123, 519 and section 4123.522 of
the Revised Code,

Effective Date: 08-06-1999; (SB 7) 10-11-2006; 2007 HB100 09-10-2007 .
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- 4123.65 Application for approval of final s_e'ttlem._ent.-

(A) A state fund employer or the employee of such an employer may file an application with the
administrator of workers’ compensation for approval of a final settlement of a claim under this chapter.
The application shall Include the settlement agreement, and except as otl'ferwlse_ specified In this
division, be signed by the claimant and employer, and clearly set forth the circumstances by reason of
which the proposed settlement is deemed desirable and that the partles agree to the terms of the
settlement agreement. A claimant may file an application W|thout an emp!oyers signature in the
followlng situations: '

(1) The employer is no longer doing business In Ohlo;

(2) The claim no lgnger is In the employer’s industrlal accldent or occupaflonal disease experlence as
provided in division (B) of section 4123.34 of the Revised Code and the ‘claimant no longer is employed
with that employer; : . ‘

(3) The employer has failed to comply with section 4123.35 of the Revised Code.

If a claimant files an application without an empioyer’s signature, and the empl'oyer still Is doing
business in this state, the administrator shall send written notlce of the.application to the empféyer
immediately upon receipt of the application. If the employer fails to respond to the notice wH:h[n thlrty
days after the notice Is sent, the appllcatlon need not contain the employers slgnature

_If a state fund employer or an employee of such an employer has not filed an application for a final
settlement under this division, the administrator may file an application_on behalf of the employer or
the employee, provided that the administrator gives notice of the filing to the employer and the
employee and to the representative of record of the employer and of the employee _irhmediately upon
the filing. An application filed by the administrator shall contaln all of the information and signatures
required of an employer or an employee who flles an application under this division. Every self-insuring
employer that enters into a final settlement agreement with an employee shall mall, within seven days
of executing the agreement, a copy of the agreement to the administrator and the employees
representative, The administrator shall place the agreement into the clalmant s file.

(B) Except as provided in divisions (C) and (D) of this section, a settlement agreed to under this
section is binding upon all partles thereto and as to items, Injurles and occupatlonal diseases to which.
the settlement applies.

(C) No settlement agreed to under division (A) of this section or agreed to by a self-insuring employer
and the self-insuring employer’s employee shall take effect untit th:rty days after the administrator
approves the settiement for state fund employees and employers, or after the self-insuring employer
and employee sign the final settlement agreement., During the thirty-day perlod, the employer,
employee, or administrator, for state fund settiements, and the employer or embloyee, for self-
insuring settlements, may withdraw consent to the settlement by an employer.pi‘ovid'lng written notice
to the employer's employee and the administrator or by an employee providing written notice to the
employee’s employer and the administrator, or by the administrator providing written notice to the
state fund employer and employee. If an employee dies during the thirty-day waiting period following
the approval of a settlement, the settlement can be voided by any party for good cause shown,
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(D) At the time of agreement to any final settlement agreement under division (A) of this section or
agreement between a self-insuring employer and the self-insuring employers employee, 'the

* administrator, for state fund settlements, and the self-insuring employer, for self-insuring. settlements,
immediately shall send a copy of the agreement to the industrial cornmission who shall assign the
matter to a staff hearing officer. The staff hearing officer shall determine, W|th|n the tlme limitations
specified in division {C) of this section, whether the settlement agreement is or Is not a gross
miscarriage of justice. If the staff hearing officer determanes within that time . period that the
settlement agreement Is clearly unfair, the staff hearing ofﬂcer shall Issue an. order dlsapprovlng the
settlement agreement. If the staff hearing officer determines that the settlement agreement Is not '
clearty unfair or fails to act within those time limits, the settlement agreementr is approved.

(E) A settlement entered into under this section may pertain to on‘e-or' r_nore claims of a claim-ant, or

one or more. parts of a claim, or the compensation or benefits pertalning- to.either, or any combinatlon_ e |

thereof, provided that nothing in this section shall be interpreted to require a claimant to enter Into a
settfement agreement for every claim that has been filed with the bureau of workers compensatlon by
that claimant under Chapter 4121 4123., 4127., or 4131. of the Rewsed Code

(F) A settfement entered into under thls section Is not appealable under sectlon 4123 511 or 4123 512'
of the Revised Code. : : '

Effective Date: 10-01-1996; (SB -7) 10-11-2006
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OHI0 BUREAU OF WORKERS' COMPENSATION ™
INDUSTRIAL COMMISSION OF OHIO 5
FINAL SETTLEMENT OF CLAIMS _ )

PAMELA S, SCOTT, CLAIM NO: 99- 511602

- And Any and All Other Claims Against
Plaintiff, Dillard Department Stores, Inc.

v Trumbull County‘ Cc:jur't of Common |

, Case No. 02 CV 2440

'DILLARDS DEPARTMENT ' ' e

- STORES, INC,, et al. DATE OF INJURY: June 21, .1999
Defendants. CLAIMANT S SOCIAL SECURITY NO

464-43- 7’649

e S M e Mt et e’ e aer Mearr aler et

JOINT APPLICATION FOR APPROVAL OF ™" ", 1...1,
SETTLEMENT AGREEMENT . i1

Pamela S. Scolt Clanmanl and Dillard's Deparlmen Stores Erpployer h.enaby )

make application to the Administrator of the Bureau of Workers Compcensatm and

.
e ID LR

Industrial Cornrmssmn of- Ohso for approval of the settlement of ihe enticety of hers Clélm:

No. 99-511602, as well as any anq all other claims which she may haye agamst, Ditlard's

Oepartment Stores, for any and all rights to compensation 'anrd "medi'cal benefits under

any and all ¢laims.

SETTLEMENT AGREEMENT & RELEASE

!, Pamela S. Scott, for and in consideration of the sum of'Fifteén_Thousand '

Dollars ($15,000.00), which sum Dillard's Deparﬁ[rhem Stores agr-'ee lo pay to me Upo'n
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approval by the Industrial Commission of Chio of this settlement agreerne_n! and/or al tﬁé)
expiration of the thity (30) day time period prescribed in Ohic Revised Code“-

§4123.65(D), do hereby for myself and for anyone claiming by, through or under me,

forever release and discharge said Dillard's Department Stores, its directors, employees.'

.B.ureau of Workers' Compensation, the Stale lnsuranc’e Fund, and:a'll"persoris. firms or

corporations from any and all claims, demands, actions or causes of action, which | now

. have or which | may hereafler claim o have, whether known or unkr_rown, arising in any

mannef from my industrial injuries sustained on or aboul JUne 21, 1999, and any and all

other injuries in any other claims which | may have against Dillard's Depértmem Stores,

Claimant acknowledges that this settiement agreemenl app|'ies'- to the entirety 'of Claim

No. 99-511602, as well as lo any and all other clarms whrch she may have against- -

|||¢Il “"

Dillard's Department Slores, for any and all rights to compensatron ahd ‘mEdrcal ﬁenefrts

under any and all claims; and for the settlement of any and al conLéSt'ed medrcat brlls.

[ EEXN
. e .

san it ..

and/or chiropractic {reatment since the !asl date of paymem of such tré:rtmént

F’amela S. Scott and Dillard's Departmenl Stores further agree lhat any and all

|..l

bills for medical services, nursing services, hospital services, drugs aqc} medrcabons

lol- "“

attributable to condrlrons currently al!owed in any of clalmant s claims against Dillard' sj
Department Stores, timely filed with Dillard's Department Sloresprior lo the date of this

agreement, and properly payable under the rules of the Industrial Comm_ié'sion of Ohio

agenls, represenlatives, successors, and assigns, the industrial Commission of Ohio, the _

and Bureau of Workers' Compensation, shall be the -responsibility of Diliard_'_s '

Déparlmen: Stores, but if such costs were 'r_ncurred pﬁor {o the date of this agreement

and have nol been filed with Dillard’s Deparment Stlores prior to the date of this
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agreement, then such medical bills shall be the responsibility of Pamela S. Scotl. The
+ cost of all medical services provided to Pamela S. Scott on or afler the date of thi’gg

[t I

agreement shall also be her responsibility. L Ty _ . F
The parties fhnher égree that the referenced workeré‘ Eo'mpensation court appeal . |
cilted Pamela S. Scott v. Dillard's Depértrr'ne‘ntVSldres, and being _Trumbﬁll Cqunty Couﬂ __ " ._ -
of Common Pleas Case No. 02 GV 2440, will be diémis_s’_e_d W|th pr:ejﬁdice with tﬁ'e‘ o
following ofde‘r: Pamela 5. Scott is not entitied to ._padfcipate 'r.n“The Ohio Workers
- Compensation Fund for the a!leged condition of L4-L5 disc buige at the pl.a.fnﬁiff‘s costs. _.i -
(IN WITNESS WHEREOF, the parties have signed this Final Setllement
Agrée_ment on the re’spec_tive dates indicafed. | | 7
B DmLARDstPARfMENTSToRES
%&m 0 9@30 o

PAMELA S. SCOTT

Date: @ -Cﬁ_-OB
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-STATE OF QHIO -
_ SS:
COUNTY OF TRUMBULL : :3
. -~
[ Iy

BEFORE ME, a Notary Pubhc in and for said State and County persongtyi'r

-appeared PAMELA S, SCOTT, who acknowtedged executron of the toregorng |
agreement for final settlement of Claim No 99-511602 as well as any and all other
ctarms which he may have agarnst Drllards Departrnent Stores as her free act and :
deed after hav:ng been rnformed that approval of thrs sett!ement agreement hy the

Industrial Cornmrssron of Qhio and/or expiration of the thrrty day tlrne perrod prescribed -

in Ohio Revised Code §4123.65(D) will result in the complete and frnal setttement of the |

enttrety of any and aIt of her claims agains! Dillard's Department Slores, for any and alI'

rights to compensatron and rnedrcal benefils under any and all clarms

IN'WITNESS WHEREOF | have hereunto set my hand and oﬁlmal seal thrs -
Zéfd _ . _

ay of Mevember, 2003,

98% é&/—

NOTARY_PUBLIC‘

L]
: : ’ : ' reree ' . . )
EAUR 1, NEW‘ENUDRP At{orne? N Caw ..,.. o : ".'c ) :
I . Holary Publle - §lale ol Ohio Lo . '
230042y : ' . My commlssion has_no expiralior, Jal6- S Lo ,
Section 14703 R. L, - . g .:. Y ll ) |
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OHIO BUREAU OF WORKERS' COMPENSATION ‘:’J
INDUSTRIAL COMMISSION OF QHIO = o
FINAL SETTLEMENT OF CLAIMS C;
PAMELA S. SCOTT, > CLAIM NO: 99-511602 _
' - }  And Any and All Other Claims Agamst
Plaintiff, ) Dillard Depariment Stores, Inc.
v, ) Trumbull County Court of Common
' : ' ) Case No.02 CV 2440 - '
DILLARDS DEPARTMENT )y R -
STORES, INC., et al, )  DATE OF INJURY: June 21, 1999
Defendants. ) CLAIMANT'S SOCIAL SECURITY NO:
: }. | 464-49-7649
)
JOINT APPLICATION FOR APPROVAL OF =2 a
SETTLEMENT AGREEMENT 527
| - o i F g
| g 3
Pamela S. Scott, C|a|mant and Dlllards Depar’tment Stores Employér‘ hefeby -
U &3
make application to the Admlmslrator of the Bureau of Workers' Compe%atlo Q_:d
G-_T S

Industrial Commission of Ohio for approval of the settlement of the enti__rety aher @aim |

No. 99-511602, as well as any and all dther claims which she may have against Dilfard's - -'
Depantment Stores, for any and all rights to compensalion_ah_d medjcal benefits under
any and all claims.

SETTLEMENT AGREEMENT & RELEASE

! Pamela S. Scott, for and in conmdefatlon of the sum of Fifteen Thousand'_

Doltars ($15,000,00), which sum Dillards Departmenl Stores agree 1o pay to me upon |
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a_pbrcval by the industral Comrﬁission of Ohio of this s:et.tlemehi uag're.er'ngnt andfor at tﬁé, ) .
expiration of the thirty (30) day tifne' périod préécrib'ed._' ih:"O—hio'Revi.sed' Co’d% |
§4123.65(D), 'do. hereby for myself and for anyoné-_cléinﬂing: by t_h,rough' or 'u_ﬁder r_ne,i__ |
forever re\eése and discharge said Dillard's Department Stores, its directors, empl_oy:eé_s,_
agents, représentatives_, SUCCESSOrs, and arssigns; thé lndustrrial C.ommi'ssibn of*Oh_i_o, tr-ie'
‘Bureau of Workers' Compensation, the State Insuranc;é Fund, énd a’!l_pérsoné, firms'.orl c
Corporations from any and all élaims.. demands, actions or caus"e:s of acﬁtion, which | now -
~have ¢ which '| may'he_reaf!er cliaia;n tq have, Whetﬁer _known_ Qrunknf_nWﬁ, arising ir_i'any
‘manner from my ihdu'sirial injuries sustained on or aboul Jun-e:21, 1999, -_and_' any anq all_
| ot.her injuries in any other ctai'm.s which | rﬁay have againsl Dil.lér'd"s De;:iartrhéﬁt Stor.esﬁi
Claimant acknowledges that thns settlement agreemeni apphes to the gmireg of C%lm- o
No. 98-511602, as wnll as to. any and all other claims wh|ch.she mgy haie agg'ﬁst;;
ru r -
lelard s Department Stores for any and all rlghts to compensahon and mednc% beg@ts"-
under any and all claims; and for the settlement of any and aII conteétlgnd hwadlcal t{_;ils
. : D =
and/or chiropractic lreatment since the last dale of payment of sUCh ;reatl‘;?‘enl. c =
Pamela S. Scoft and Dillard's De_partmentStc;_r;as fur_tﬁer_ég'r_ee 'thét'any'ahd_ all
bills for medical services.- NUrsing services, h‘ospilall _selr'\-.rices. d'ru'gs_a.nc.l' .medicatiohs.
attributa,ble to conditions éurrently éllowed in any'. of rgfgim_ant's.da_ims{ a'ga_inst- Dilr_'a'r_d's
Department Stores, timely filed with Dillard’s Depértmenl Slores plrior to. the date of this
agreemenl, and property payable under the rules of the Industrla! Comm|55|on of Oth
and Bureau of Workers' Compensation, shall be the responsnbihty of D|I!ards E |

Depariment Stores, but if such_'coéts were incurred prior to the,date of{this agreeme_nt. -

and have nol been fied with'DiHard's Deb-artment Stlores pribr to the date of this
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TJae
cost of all medncal ser\nces provsded to Pamela S. Scott on or after the date of th?’é

agreement shall also be her responsibility.

agreement, then such medical bills shall be the responsi‘biiity of Parhela S ScOIt

)
s

The parties further agree thal the referenced workers' 'COmpchaaluon courl appeal

cited Pamela S. Scott v, Dillard’s Department Stores, and being Trumbull County Courl

of Common Pleas Case No. 02 CV 2440, will be dismissed with prejudice with the
following order; |

Pamela S. Scoll is not entitled to 'partic_ipa'tej in The Ohio Workers'

Compensation Fund for the alleged condition of L4-L5'di-sc bulg'e. at the plaintiff's costs
IN WITNESS WHEREOF

the parties have signed.. this Final Settlement
Agreement on the respective dates indicated.

DILLARDS DEPARTMEN‘I ST@QES
'BDQDQLSMH AN

_
2
2. %
. . =
PAMELA S SCOTT S | _ o R
lts: A ized Representatiye 7 - ":i
Date: _\3‘&'03 _-H?..QL,{ 30 g
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'STATE OF OHIO
SS: . - .

COUNTY .OF TRUMBULL _ - _ r

BEFORE ME 3 Notary Public in and for said S{ate and County personﬁly
appeared PAMELA S. SCOTT, “who acknowledged executron of the. for_egolng
agreemen! for final settlernent of Claim No. 98-511602. as well as any and all other_
claims which he may have against Dillard's Department Stores es her ‘free act and- |
deed, aﬁer having been unformed that approval of this settlement agreemenl by the
Industrial Commission of Ohio and/or explratlon of the thlny day time period prescrlbed
in Ohio Revised Code §4123.65(D) will result in the complete and final settlement of the
enllrety of any and all of her cla|ms against Dillard's Depanment Stores for any and aII_-

rights to compensahon and medical benefits under any and all cla:ms

IN WITNESS WHEREOF | have hereunto set my hand and oﬁ'lmal seal, thls

i{é_’dayofNMm‘Ber 2003, | |
| D{—?%W‘ %/ : %%é

NOTARY PUBLIC -
T ey — .

™ = %

AL W, NEWENDORT, Atfatned Al Law A S

I Notary Publle - Stats ol Ohio B’ = =

219010421 My commissfon-hes no expiralior. dats- iy o
© - Seclion 147.03R. G el g\_-_l nE

R ’ o fow)

e _;Er:

~. 'U Og

S -

oo g

R ) o0

n o g
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IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

PAMELA S. SCOTT - © CASENO. 02 GV 2440

Plaintff, | | JUDGEPETER KONTOS

Y. : P

. o | ~ PLAINTIFE’S NOQTICE OF

DILLARD'S DEPT. STORES, INC.,etal.] . - VOLUNTARY DISMISSAL |
: r o | ~ WITH PREJUDICE PURSUANT.

TO CIV. R.41(A)1)(a) L

Defendants

Plamtlff Pamcla S. Scott does hereby glvc ‘notice that this case is dlSI‘nISSCd ] '
voluntarily, with prejudice, at Pl amtlff‘s cost, pursuant to Ru!e 41(A)(] (a) of the Oth Ru!es of

Civil Procedure.

Respcctfully submitted, .

7

/’- /,/

- ////// Z///’%/t m/
Paul W. Newendorp (0000779} /
BROWN AND MARGOLIUS COSLPA
55 Public Square, Suite 1100 B
Cleveland, OH 44113

(216) 621-2034
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© CERTIFICATE OF SERVICE .

I hereby certify that a copy of the foregoing Plaintiffs Notice of Vo_lun_za:y_Dr’;né:’s,m{ With

Prejudice was served this (" }1?11_21 day och_brtiary. 2004 by regular U.S. ms_til upd_'n: -

" Michael J. Bertsch, Esq.
Moscarino & Treu, L.L.P. -
The Hanna Bldg.

1422 Euclid Ave., Suite 630 -
Cleveland, OH 44115

and

. Sandra L. Nimrick, Esq.
Assistant Attorney General
Workers’ Compensation Section.
State Office Building, 11" Floor
615 W. Superior Ave,
Cleveland, OH 44113 -

‘Paul W, Newendorp. - .
Attorney for Pamela S. Scott
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"IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO -

OF FARTIES

PAMELA SCOTT, ) {
, . )
Plaintiff-Appellee, ) TRUMBULL COUNTY CASE
) NO. 02 CV 2440 *
VS, )

_ ) JUDGE: KONTOS
ADMINISTRATOR, Bureau of ) h L
Workers’ Compensation, et al. ) MOTION FOR RELIEF FROM

' : ) JUDGMENT AND SUBSTITUTION
)
)

Deféndants-Appellants.

Pursuant to Ohio Rules of Civil Procedure, Rule 60 (B)(5), the undersigned seeks fel_if:f '
from the Judgment dismissing this case with prejudice. The reasons fo-r .this motion are _containéd o

in the Memorandum that is attached hereto and hereby incorporated by reference hefein.

Respectfully submitted,

~ JIM PETRO

" Btdveh K’K:onoff (0036809)
Assistant Attorney General
State Office Bldg. — 11th Floor
615 West Superior Avenue.
Cleveland, OH 44113-1899
Attorney for Defendant, BWC *

.A-UEDFqnpA
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IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

PAMELA SCOTT, ) \
Plaintiff-Appellee, ) TRUMBULL COUNTY CASE
o - ) NO.02 CV 2440
vs. ) o
' _ ) JUDGE: KONTOS -
ADMINISTRATOR, Bureau of ) L
Workers' Compensation, et al. ) L R
, | ) MEMORANDUM IN-SUPPORT
: : . ) QF MOTION FOR RELIEF FROM -
Defendants-Appellants. ) JUDGMENT AND SUBSTITUTION
' ) QF PARTIES I

Pursuant to .Ohion Civil Proccdurc,r Rule 60(B)(5), the undersig_ried féspéc'tfull)‘,;l rcduést
this Court to reinstale thls case pursuant to the Ohio Supreme Court s decxs:ons in Youg/uogheny
& Ohie Coal Co. v. Ma_)feld et al. (1984) lI Ohio St.3d 70 and Srate ex, Re! Sysco Fooa’ B L
Service of Cleveland Inc. v. Industj ra! C'ommiss:on othzo et a! (2000) 89 Ohlo St 3d 612, 734
N. E 2d 361, 2000 Lexis 2073 (which allows rc1mburscment to lhe cmployer from the Slate
Surplus Fund when an allowed claim is dcmed at the Court level) The plamtlffdlsmlssed the
case with prejudice. | |

By way ofbackg‘rdun.d, this is a self-insured wor.kgrs.‘ compensation case ﬁ]ed'in Court
by the eniploycf. Thus, thé I‘ndlistria] Com’miss‘ion of Ohio has- allowé_d the claim. The émployef :
has paid Compensation and B_.encﬁ-[s to Vthc plaintiff baséd on the allowance; in tﬁé .c]-_ai.rh._Befm.'e :
the case went 10 tnal, the P!ai.ntiff and Defendant Employer attempted ta ﬁavé ajudgr-nen-t 'en-try' |
signed by the Court indicating that all parties agreed that the plaintiff was ijol 'emit]ed to
participate in the workers’ compensation fund for tEc condition' in Court. {See Exhjb_ii A)
Apparently, the employer and plaintiff wanted to settle the case and the e.mp_loycr alsb wanted to -

get reimbursement from the state surplus fund. In other words, in this case, if the Court had
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signed that entry the employer would have been emitl.cd toreimbu_rsemenf for beneﬁts'paid .out
on the L4-L5 disc bulge condition. Howe\*ér, thé undérsigm_&d informed all parties that since he |
had never been consulted, there clearly was no agreement of the parties on this eﬁtrjf. _

In another effort to end lh‘er .case, while still being en_tit-[ed.io .réimbursen"‘aent from th.e_.
- surplus fund, lhe-émplc')ye-r and plaintiff agreed to hav.c thg p]ainfiff dismiss lthg case wit'h_
prejudice. Oncé thé case was dismfsSed, the employer cc_)'uld-iful-ﬁll Whétefer '.seftIEme'ﬁ-i' -
obiigation it made with the p]aintiﬂ; and, then, attempt to obtain re:ifnburs.emcn.t'ﬁbh1 'the' su'rp]_"ué -
fund. While on its face, a voluntary aismlssal may seem mconéequénhal the result wou]d be _. _
'pre_]udlmal to Defendant-Admims‘t.rator The Ohio Supreme Court in 2000 ruled in The Sra!e : '.
ex. Rel Sysco Food Service of Cleveland Inc. v. [ndustr:al Comm:ss:on of .Oluo, et a( (2000),* 89 :'
Ohio St 3 612, 734 N.E. 2d 361, 2000 Lexis 2073, that a self-insured employer is to be
reimbursed from. the state surplus fuhd f_'or_compehsation paid to an émpléﬁye-e_when: the 'Claiﬁ]: ris_- B
onginally allowed by therlndu-stria.] Colmmissrion, and then subéequént]:& is dénicd by a tﬁai'court.'.'.'.
If Plaintiff-Claimant dismisses her claim, and there is no party to take her posmon thcn' '
Defendant-Employer cou]d.recewe a default judgment for want ofprosccutlon——or in this cas;e.
the plamtiff dISI‘nISSe_d her case wlth prejud:ce. Thus Plamuff—Clalr_nanl's cf_aim wou]d be dceme.d'
de_nicd by a trial court, and ﬁefendant-Employer v@ill be emit]ed.tlo reimbufsement ffdm the-slat.e-
surplus fund for compcnsatio-n paid on PIaintiff—C]éimant"s previﬁus]y alrlo‘W‘c'd c]air;ﬂ.._ |

Given the potential for reimbursement under Sysco, Dcfendanl-Adnﬁigiéirafdf Beéénws the

real party in interest in sclf—inéur’ed employer appea]s when a P]aintiff-Ciaiﬁmﬁt fails t:o either
file or prosecute their complaint. In Youghiogheny and QOhio C‘oal Co. v. Ma)feld (1984), 1 1
Ohio St.3d 70, 72, the Ohio Supreme Court stated: “[ i]n order to presewe the surplus fund we |

believe the correct procedure is to permit the state, which is already a_pa'rty lo the appea], to
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proceed in place of the claimant. This will provide the employer with iis stalulory righf lo a'ppez_al'
a decisfon of the commission and.also allow the state an opponﬁni{y to protéct the [5urp!us]
fund.” In Youghiogheny, the claimant had passed away before the tn'ral déie i‘n an employer’s
appeal, leaving no one to prosecute his complaint. The simiilaﬁties between Yougﬁz’ogfteny and
 the case in iss-ue lie in the fact that the state surplus fund is left uh'de'fen_ded becauéc’ of a lack of )
participating claimant. See also Haﬁta} v. First Nar:'oz;a! Su';.;.er.-markets, 1994_ Ohi‘o App.' L:c_xi-s : |
2047.(Ninth- App. Dist. ]-994)(copy attz{ched as Exihibit B); Hook . Cz;rJiiJ'.of-sz'z'th‘z‘ela’, 750 |
N.E.2d 1162, 141 Ghio app.3d 260 (Second App. Dist.. .2001); Ezell v §. E.;Jofmsb.n C&mpanies, '
.Loréin C.P. Case No. 02 CV 131808_ (copy attached as Exh.ibit _C).(emp_]lo-ycr settIed_caSe and tI’_H?Il .
attempted to.ﬂle a stipula;cd entry ofclllismissal in order to get s;lykco" réillnburscm'e_ht.. The 'C-ouﬂ ._ |
denied the employer's motion for judgmgnt on the p]eadings)_ | | |

Therefore, based on thc.Suprem-e Court’s decisions in Sys:éo and foughioghen;z aﬁ'd: Ohio |
Coal Co. the Staté, by wéy of the Bureau of Workers' Compensation, must be subst'it_uted for the
plaintiff and the case be reinstated on the Court’s docket. This cléarl_y is in the interes; ﬁfjﬁsticc
aﬁd meets the requirements of Ruje 60- (B)(5). Only by gra'nting.this motion cén' thg Court meét

the tenets of Youghiogheny and Ohio Coal Co. Only then canthe State defend the State Surplus

Fund, as set forth in Youghiogheny and Ohio Coal Co.

Respectfully submitted,

: 0036809)
e Assistant Attorney General
- State Office Bldg. - 11th Floor
615 West Superior Avenue
Cleveland, OH 44113-1899
Attorney for Defendant, BWC
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CERTIFICATE OF SERVICE
A copy of the foregoing Motion and Mémoraﬁdum was Scnt by re'gu[ar United States Mail, -
postage prcpmd on this 4‘ day of August 2004 to Mlkc Bertsch, The Harma B]dg 1422 Euclld
Ave., Suite 630, Cleveland Ohio 44115 and Paul Newendorp, 55 Pubhc Square Smtc 1100 '

_ Cleveland, Ohic 44113.

/ sﬂ;’ﬁENK ARONOFF
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IN THE COURT OF COMMON PLEAS-
TRUMBULL COUNTY, OHIO - -

PAMELAS. SCOTT, . CASE NO. 02 CV 2440

Plaintiff, JUDGE PETER J. KONTOS
V. | V

DILLARD DEPARTMENT STORES,

)
)
)

; o

) JUDGMENTENTRY

) e
INC., et al. )
)
)

: .D efenda hts..

By agreement of the parties and after d_Ue cohsiderétion'_fheredf, it is Ordéfed,'f -

Adjudged and Decreed as follows:

Plaintiff/Claimant Pamela S. Scott is not entitled to participate in fhe *tho Work,él-"s" ]
| Compe'ns'atlion Fund for the al-leged-c_ondition of L4-L.5- discbu-l'ge and fhéi tﬁe‘ _withiﬁ ac't_zion_' N
be and is hereby dismiséed with prejudice:; cos_té to Plaintiff, | -

IT IS SO ORDERED.

JUDGE PETER J. KONTOS

DATE

i states
;E ~ EXHIBIT

A

-
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Page 17

- WILLIAM HAMAR, Appellaniv. FIRST NATIONAL SUPERMARKETS, TNC
C.A.NOS. 16467, 16468, 16469

COURT OF-APPEALS OF OHIO, NINTH APPELLATE DISTRICT, SUMMIT_COUNTY

1994 Ohio App. LEXIS 2047

May 11, 1994, Decided

NOTICE:

[*I] THE LEXIS PAGINATION OF THIS

DOCUMENT IS8 SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISEED VERSION.

PRIOR HISTORY: APPEALS FROM JUDGMENTS

ENTERED IN THE COMMON PLEAS CQURT.
COUNTY OF SUMMIT, OHIO. CASE NOS. 85 11

3471,91 01 0327, 91 124666
DISPOSITION: Affirmed,
. CASE SUMMARY:

PROCEDURAL  POSTURE: = Appellant  widow
challenped a decision from the Common Pleas Court of
Summit County (Ohio), which denied the widow’s motion
to be substituted as nominal party plaintiff on her
deceased husband's workers' compensation claim. The
husband died after initiating an appeal, under Ohio Rev.

Code Ann. § 4123.519, of the administrative denial of his.

 occupational disease claims. The widow had been
appointed administratriz of her husband's estate.

OVERVIEW: The trial court denied the widow's matien
to substitute herself for her deceased husband as the
nominal party plaintiff for purposes of the appeal on the
basis that the widow was not a real party in interest. The
widow asserted that she was a “real party in interest” with
respect to her deceased husband's appeal of the
administrative denjal of his workers' compensation
claims. On appeal, the court affirmed, holding that: (1) a
representative of the deceased claimant's estate could not
be substituted on appeal pursuant to Ohio R. Civ, P. 25
because the estate did not have an interest in the appeal
due to the langnage of Ohio Rev. Code Ann. § 4123.319,
(2) the legal representative of the estate of a workers'
compensation claimant could not appeal a decision of the

Industrial Commission to a commaon pleas court pursuant -

to § 4123.519; (3) a claimant's workers' compensation
claim abated upon the death of the claimant, and (4)

upon the death of a claimant, dependents of the deceased
employee could not continue the claimant's action, but
had to initiate a dependent’s death benefit cause of achon

; under Ohio Rev C'ode Ann. § 4123. 59 lo recover.

- OUTCOME: The eourt, a_fﬁ_rrm_:d the trial court's decision,

CORE TERMS: claimant, workers' compensation, real
party in interest,. deceased, nominal party, legal
representative, substituted, - subject matter jurisdiction,
Judicial” interpretation, -assignment of emor, injured
employee, cause of action, statutory right, death benefit,
abate, died, dies, Journal cntry, occupanonal disease, .
substitution i

‘ LexisNexis(R) Headnotes '

.Compensation & SSDI:

Workers' Administrative
Proceedings: Claims . : ' '
Workers' Compensation & SSDI ~ Administrative

Proceedings: Judicial Review

[HN1} An employer's appeal, pursuant to Ohio Rev
Code Ann. § 4123519, from an adverse ruling by the
Industrial Commission is not subject to dismissal due to
the death of the employee during the pendency of the
appeal. Upon the employee's death, the State becomes

. the real party in interest to the litigation. By allowing the

state to proceed in place of the deceased claimant, the
employer is afforded its statutory right to appeal a
decision of the commission and the state is provided with
the opportunity to protect thf: workers' ‘compensation
fund. :

Civil Procedure: Joinder- of Claims & Parties:
Substitution of Parties
Workers' Compensation -

& SSDI  Administrative -

" Proceedings: Judicial Review

{HN2] A representative of the claimant's estale cannol be
substituted on appeal pursuant to Ohio R, _Cw P25, as.

T STATE'S ﬁ
R Evl_.l’lhl'l' .
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the estate does not have an interest in the appeal due to
the language of Ohie Rev. Code Ann. § 4123.519.
Workers' ~Compensation & -SSDL. Administrative
Proceedings: Claims '
Workers' Compensation &  SSDI:
Proceedings: Judicial Review

[HN3] The legal representative of the estate of a workers'
compensation claimant may not -appeal a decision of the
Industrial Commission to a common pleas court pursuant
to Ohio Rev. Code Ann. § 4123.5/9. The court of
common pleas has only such jurisdiction over workers'
compensation claims as conferred upon it by § 4123.519.-
Section 4123.519 unambiguously. limits the nght of
appeal to the claimant and the employer. The legal
representative of the claimant's estate has no statutory
right to file an appeal under § 4123.519, as he was
neither claimant nor employet.

Adminisrrative

Civil Procedure: Joinder of Claims &- Parties:
Substitution of Parties '

Workers' Compensation & SSDI:
Proceedings: Claims :
Workers' Compensation & S§5DI. -Administrative

Proceedings: Judicial Review

[HN4) Separate causes of action accrue to an injured
employee and the dependents of an injured employee
after the employee's death resulting from such an injury.
A claimant's workers' compensation claims abate upon
the death of the claimant. Chio R. Civ. P. 25(A)(1)

-allows for a substitution of parties only if 2 party dies and

the claim is not thereby extinguished. Accordingly, upon

the death of a claimant, dependents of a deceased

employee cannot continue the claimant's action, but must

initiate a dependent's death benefit cause of action under
Ohio Rev. Code Ann. § 4]23.59 to recover.

Govermments: Legislation: Interprctahon

[HNS5] A statute which is free from amblgmry 15 nol
subject to judicial medification under the guise of
interpretation. '

Civil" Procedure:  lurisdiction:
Jurisdiction: Jurisdiction Over Action
Workers' Compensation & SSDI: Administrative
Proceédings: Judicial Review '
[HNG] A review of the judicial interpretation of Ohio
Rev. Code Ann. § 4123.5]9 reveals that, as a claimanl’s
workers' compensation cause of action abates upon death,
a representative of the deceased claimant's estale does
not become a “real party in interest” under Ohio Rew.
Code Ann. § 4723.519. As a consequence, a trial court
lacks subject matter jurisdiction to entertain an appeal of
a claimant's workers' compensation claims where a
represeniative of the deceased clatmant's estate s
substituted as the nomunal party plaintiff.

Subject Matter

Adrinistrative

" Page I3

COUNSEL: JANICE MAZURKIEWCZ, Atorney - at
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Appellant. '

THOMAS CAROQLIN, Arnerney at Law, [370.W. Sixth
St., #203, Cleveland, OH 44113 for Appellee. CASH'
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Ave., NW,, Cleveland, OH _44113 for Appellee. JAMES
FRENCH, Attorney. at. Law, 1514 Terminal Towcr,
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JUDGES_': QUILLIN REECE, DICKINSON

OPINIONBY: FOR T]—IE COURT " DANIEL B

QUILLIN
OPI'NION DECISION AN’D JOURNAL ENTRY
Dated: May 11, 1994

These causes were heard upon the record in the trial
court. Each error assigned has been reviewed and the -
following disposition is made: ‘

' QUILLIN, I, Appellant, Johann Hamar, appeals from
the trial courts order denying her motion to be
substituted as nominal party plaintiff on her deceased
husband's workers’ compensation claim. We affirm.

. This case has a long and complicated history dating
back to 1984, when William Hamar originally[*2] filed
an occupational disease claim with the Ohio Bureau of .
Workers' Compensation. The case has proceeded through
several administrative and judicial levels and is currently -

before this court upon appeal from the trial courts order L

denying appellants Civ.R. 25 motion.

On January 18, 1993, William Hamar died afier
“Initiating an " appeal, ‘under R.C. 4/23.519, of the
administrative denial of his occupational disease claims,
A supgestion of death was filed with the trial court on
January 20, 1993, On April 27, 1993, the Probale Count
of Summit County appointed William HMamar's wife,
Johann Hamar, as exXecutrix of William Hamar's estate.
On May 13, 1993, lpbann Hamar filed a motion to - -
substitute herself for her deceased husband as the
nominal party plaintiff for purposes of the appeal. The
trial court denied appellant's motion, ruling that Johann
Hamar's not a real party in interest. Johann Hamar
appeals the order, raising a single assignment of error.

Assignment of Error

“The trial court erred in denying appellant-executrix
Johann Hamar's motion 1o substitute upon death of
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plaintiff {claimant Willlam Hamar) as a nomunal party
plaintiff and the trial court emed in [inding that
appellant[*3] Johann Hamar, surviving spouse of
“claimant William Hamar, was nol a real party in
interest.” ’

Appellant asserls that she is a "real party in interest"
with respect to her deceased husband's appeal of the

adminisirative denia] of his workers' compensation’

claims for occupational diseases. We disagree.

In determining who is to be considered the "real party
in interest" when a claimant dies after perfecting an
appeal under RC. 4/23.519, we are guided by the

language and reasoning employed by the Supreme Court’
of Ohio in two of its opinions./In.Yotighiogheny &:OMeie interest in the a
fédzp&“{d” "4123.519."

CoafsCop i, MaVIEld, (BT LLORG S
c«?@g?ﬁs_g‘.pmzsﬁﬁﬁsaﬁéxﬁéﬂi gl e e
Sonrg pOhlo held thal' “[HN1)

-

an ettployer's dppeal,

PUISNES BT B723. 810, ot dfiWdVErat uling By the-
Inthistrial Conuimiss{oh {s Hot bibjdet & disilssal due to”

.th&,elﬁﬂ_;lft the ;employee. ‘durihg "the “pendency -of the
appeal,, In determining. the. jasue, the, court.stated,that,
upt p;'éf}i,&;‘térrmlbj;réé"é".'cfé‘ét}?,‘ the 'statc-’b;ﬁ%ﬁ‘é;fﬁj{ﬁg real
paxty.in -interest. ito; the <Htigatiot Tt o reasorilfif) the

court stressed the policy.considétabibh that; bf dllowing

the statc fo proceed in place of the deceised claiffianf, the
cma'dyl':f is..ﬁff’é'rﬁed'[*d] its“statutory right to ":;}fipéai] a
decisjon:of the commission and the-state is provided with
thet-opportunity to -protect the wotkers' compensation

In deternining who becomes the "real party in interest”
for purposes of the appeal, the Youghiogheny court

considered and expressly rejected the substimtion of a
representative of the claimant's estate, slating;

"We decline to substitute [HN2] a representative of the
claimant's estate to the appeal pursuant to Civ. R. 25, as
the estate does not have an interest in the appeal due to
the languape of R.C. 4/23.519."

id ar 72, fin.3.

. InBreidenbach v. Mayfield (1988). 37 Ohio St.3d 138,
J24 N.E2d 502, parapraph one of the syllabus, the
Supreme Court of Ohio held that [HN3] “the legal
representative of the estate of a workers' compensation
claimant may not appeal a degision of the Industrial
Commission to & common pleas count pursuant to R.C.
4123519 In Breidenbach, supra, ar 140, the coun
stated that the court of common pleas has only such
Jurisdiction over workers' compensation claims as
conferred upon it by R.C. 4/23.5/9. The court then went
on to analyze the language of R.C. 4/235/9 and held
that it unambiguously[*5] limiled the right of appeal.to
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the claimant and the employer. jd. at {40-14] The court
then beld that the legal representative of the claimant's -
estate had no statutory right to file an appeal under R.C.

4123.519, as he was neither claimant nor employer. Id. [n
the majority opinion writlen for the court, Justice Locher
additionally addressed the precise issue presented in the
case sub judice, stating: . . . ' :

" Assurming {cléimant] had filed the appeal' in her own
right, and then died, we would be compelled to follow
our decision' in Youghiogheny & Ohio Ceoal Co. v. . -

- Mayfield (1984), 1] Ohio St. 3d 70, 72, 404 N.E.2d 133

* * * In footnote 3, we -declined 'to substitute a
representative of the claimant's estate to the appeal =
pursuant to Civ. R. 25, as the estate does not have any
ppeal due to the lanpuage of RC -

Brer‘def-t'bach. supra, af H!,fn.j. :

Chio courts have traditionally held that [{HN4]
separate causes of action acerue to an injured employes
and the dependents of an injured employee after the
employee's death resulting from such an injury. See, e.g.,
Induserial Comm, v. Davis (1933), 126 Ohto St. 593, 186
ME. 505, paragraphs one[*6} and two of the syllabus.
Further, a claimant's workers' compensation claimns abate
upon the death of the claimant. State ex rel. Hamlin v. .
Indus. Comm. (1993), 68 Ohio St3d 21, 22, 623 NE.2d -.
35, Civ.R. 25(AX1) allows for a substitution of parties
only “if a party dies and the claim is not thereby
extinguished[.)"- Accordingly, upon the death of a
claimant, dependents of a deceased employee cannot
continue the claimant's action, but must initiate “a
_dependent's death benefit cause of action under R.C.
4/23.59 to recover. Appellant has filed her claim as a
dependent under R.C. 4/23.59, but asserts that the res
judicata effect of the administrative denial of William
Hamar's workers' compensation claims will preclude her
recovery. Accordingly, appellant ¢laims she "is a "real
party in interest” to the appeal. We disagree. s

In Breidenbach, supra, at 141, the Supreme Courl of
Ohio held that "the legal representative of the estate of a '
workers' compensation claimant may not appeal a
decision of the Industrial Commission to a common pleas
court pursuant to R.C. 4/23.519." In 50 holding, the court
stated that "while this may be a harsh result, we find that
to construe this “provision[*7]  otherwise ‘would be
legislation by unjustified judicial interpretation.” Id. The
Breidenbach court ultimately based its decision on the
reasoning that, because the executor was neither claimant
nor employer, the trial court did not possess subject
matter jurisdiction over an appeal filed pursuant 10 R.C.
4723.519. In so reasoning, the court stated that [HN5] -
"[a] statute which is free from ambiguity is not subject to
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judicial modification under the guise of interpretation.”
Id. We believe this reasoming is equally appiicable to a
“situation in which the representative of a deceased
claimant's estate attempts to be substituted as the nominal
party plaintiff in an appeal brought undesr R.C. 4723.5/9.

[HNG] A review of the judicial interpretation of R.C.
4123519 reveals that,” as - a claimant's workers'
' compensation cause of action abates upon death, a
" representative of the deceased clajmant's estate does nol
_become a "real party in intérest” under R.C. 4/23.519.
As a consequence, a tmial court would lack subject matter
jurisdiction {0 entertain an appeal of a claimant's workers'
compensation claims where a representative of the
deceased claimant's estate is substituted as the nominal
party[*8] plaintiff. Accordingly, we decline to address
the merits of appellant's arguments as they relate to the
res judicata effects of a claimant’s workers' compensation
claims upon a dependent's’ death benefit claims under
R.C 4123.58. '

The judgment of the trial court is affirmed.

The Court finds thut there were reasonable grounds for
-these appeals. :

We order that a special mandate issue out of this cdurt,
directing the County of Summit Corumon Pleas Court to
carry this judgment inlo execution. A certified copy. of

- this journal entry shall constitute the mandatc pursuant

to App.R.27.

Immediately upon' the filing hereof, this document shall .
constitute the journal entry of judgment, and it shall be
file stamped by the Clerk of the Court of Appeals at

which time the period for review shall begin to run.

App.R. 22(E)
Costs taxed 1o appellaht.‘
-E.xccpti_ons. 7
DANIEL B. QUILLIN, FOR THE COURT

REECE, P. J.
DICKINSON, 1.

-CONCUR
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Ron Nabakowski, Clerk
JOURNAL ENTRY
Kosma J. Glavas, Judge

Date:  March 22, 2004 | e
- Case No. 02CV131808

Robert L. EZell

Plainiiff : - . . Plaintiff's Aitomey
S.E. Johnson Compames
- Inc., et al. . _
Defcndanl ] : ) Defendant's Attorney

This matter came on for consideration of Defendant S.E. Johnson Compamcs Inc Monon for
Judgment on thc Pleadings. An off the record oral Heanng was held on March 19, 2004. ' ‘

After careful consideration of the Bnefs subnutted and argumcntS'advanccd. this Court makes _
the following determinations. This Court finds that on October 7, 2003, it rendered a judgment entry
stating that the parties had advised this Court that this matter had been settled Th)S Court further

ordered that a Dismissal Entry be submilted within thirty days.

Rather than submit a Dismissa] Entry as ordered, Plaintff filed a Notice of Dismissa) on
October 31, 2003, This Courl dismissed this case pursuant to that Dlsrmssal Notxce on November h

2003.

On November 14, 2003, Defendant S.E. Johnson filed its Motion for Judgment on the.
Pleadings. Contrary to the cases in support of its argument, this Court did not deny Plaintiff's claim.
Insiead, this Courl dismissed this case without making any such determination as a result of the parties
advising it that this case had been settled. At no time was this Court asked 10, nor did it, approve or
otherwise journalize the settlement agreement allegedly reached between two of the three parties. -
Defendant Ohio Bureau of Workers’ Compensation, who filed a Brief in Opposmon and appeared at
the Hearing, has still not signed off on the al!egcd settlement agreement. ‘ :

“TSTATE'S |

. r'\.!l!ﬁ""
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" denied.

As this case was concluded on November 5, 2003 by a disnﬁ_ssai entry, Deféndant S.E.
Johnson, Inc.'s Motion 1s found not well-taken. Defendant 5. E. Johnson, Inc.'s Motion is. hereby

Iud{g Kdsma |, ,G"lavasf'” :

A

VOL__PAGE

Cc:  Attys Victor Kademenos/Christopher Clark
Attys John T. Landwehr/Robert 1. Gilmer

Atty Sandra Lisowski
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[+ .
Rice v. Stouffer Foods Corp.Ohio . App. 8
Dist,1997.0Only the Westlaw citation is currently
available.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY. '
" Court of Appeals of Ohio, Eighth District, Cuyahoga
County. .
MlChaEi L: RICE, Plaintiff- Appe]lee
v,
STOUFFER FOODS CORP et al. nka Nestle
Frozen Food Company, Defendant Appellant
No. 72515,

No’v. 6, 1997.

Civil Appeal from Court of Common Pleas, No.
267708.

Thomas E. Davis, John R. Barrets, Akmn Ohio, for

plaintiff-appellee.

Louis J. Licata, Ellyn Tamulewicz, Licata & Assoc,
Co., L.P.A., Cleveland, Ohio, for defendant-
appc]]ant

JOURNAL ENTRY AND OPINION
PER CURIAM.
*1 This appeal is before the Court on the accelerated
docket pursuant to App_.R. L1.1 and Loc.App.R. 25,

Defendant-appetlant Nestle Frozen Food Company
(formcr]y known as Stouffer Foods Corporation)

appeals from an order of the trial court denying

Nestle's motion for judgment for failure of plaintiff-
appellee Michael L. Rice to prosecute his workers’
compensation claim in the trial court.  We find the
appeal well taken and reverse and enter Judg,mem for
def'endam appellamt.

This case arises from Nestle's appeal from an order of
the Industrial Commission ‘allowing the claim of
Nestle's employee, plaintiff Rice, “for fracture of the
right fifth melatarsal resuliing from an industrial
accident on 3-23-90; that all compensation and
benefits paid from date of injury until six weeks

thereafter are allowed and paid pursuamt lo this order
LR

Nesltle exercised its statulory right (o appeal by filing
its notice of appeal from the order in the Common
Pleas Court on March 24, 1994.  Under R.C.
4123.512(D), within thirty days of service of the

notice of appeal, plaintiff Rice was required to file a
complaint showing his cause of action to participate

in the workers' compensation fund. Notice of appeal
was served on Rice on October 25, 1994, thereby
requiring Rice (o file his cor‘nplaml by November 24,
1994. Plaintiff Rice failed to file his complaint by

that date and offered no explanation for said failure.

After six. months passed without the filing of a
complaint, Nestle moved the trial court, under Civ.R.

©41(B)(1) and (3, to enter judgment for Nestle for .

plaintiff's failure to prosecute. - Plaintiff's response
offered no cxplanatlon for disregarding his statutory -
obllgatlons and argued that Nestle sustained no
prejudice from the delay, and further, that a court
should ‘not decide the merits of an. action on
procedural grounds. - The trial court denied Nestle's
motion and allowed the filing of plamuﬂ‘s complaint.
mstantcr on June 1, 1995,

The l‘nal court schedu]ed the case for trial on January -
17, 1996. On January 16, 1996, one day before the
scheduled trial date, plaintiff voluntarily dismissed
his coniplaint without: prejudice pursuant to Civ.R.

- 41{AYI)a). The dlsnussal entry cxprcssly stated in -

full text as follows:
Upon notice of the Plamuﬂ' Ehc Plamnff hereby
voluntarily dismisses his Complaint under the terms.

and conditions stated herein. This dismissal shall be -~ -

pursuant to Ohio Rule of Civil Procedure 41{A), shall

be without prejudice to future actions, -shall be for
failure otherwise than upon ‘the merits, and shall”
specifically allow the Plaintiff to retain the right to

* refile his cause of action within one {1) year from the

date of this Dismissal as prescribed by law. This
dismissal of Plaintiff's Complaint shall not operate as
a dismissal of Defendant's, Stouffer's TFoods -
Corporation, previously and timely filed R.C..
4123.519 Notice of Appeal. : '

The dismissal ostensibly precluded the trial court
from rendering a decision concerning Nestle's appeal,
i.e., whether plaintiff was entitled to participate in the
workers' compensation fund. -

*2 In any event, plaintiff did not refile his complaint
within ong¢ year as permitted by Chio's savings
statute, R.C. 2305,19. ~ On the premise that plaintiff
could no longer refile his complaint once the savings .
statute had lapsed 1o establish his right to participate
in the workers' compensation system, Nestle moved
the trial court, pursuant to Civ.R. _41(BY1}, for
judgment on February 20, 1997: On April 15, 1997,
the trial court denied Nestle's motion as “moot,”
finding that “the issue need be considered only upon

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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refiling.”  The net effect of this procedural posture
appears to deprive Nestle of any right to have a trial
. court determination of its obligation to pay benefits
or have an appeal heard since plaintiff has no
economic incentive to refile his complaint. Nestle
appealed the trial court's “mootness™ decision to this
Court by notice filed May 15, 1997.  Appellee has

_ﬁled no brief in this Court.

We will address Nestle's second assignment of error

first as we find it dispositive of the appeal.

II. THE TRIAL COURT DENIED APPELLANT
NESTLE FROZEN FOOD COMPANY ITS
STATUTORY RIGHT TO APPEAL AN ADVERSE
ADMINISTRATIVE DECISION BY REFUSING
TO ENTER AN ORDER PROHIBITING
APPELLEE FROM  PARTICIPATING IN THE
WORKERS' COMPENSATION SYSTEM AFTER
APPELLEE  FAILED TO  REFILE  HIS
COMPLAINT WITHIN ONE YEAR OF ITS
DISMISSAL.

In ruling that Nestle's motion for judgment was moot,
we assume that the trial court found that it had no
jurisdiction to enter judgment for Nestle until
plaintiff refiled his complaint pursuant-te the savings
statute. ~ Alternatively, the trial court may have
decided that the issue was not ripe or justiciable until
the complaint was refiled. Unfortunately, that
decision fails to take into account the statutory
procedures unique lo workers' compensation appeals.

Unlike a typical civil action, the filing of a complaini
in a workers' compensation matter does not

“commence” the action and confer jurisdiction.
Compare R.C. 4123.512(A) with Civ.R. 3(A) ("A
civil action is commenced by filing a complaint with
the court ***.™). Ina workers' compensation appeal:
Under Section 4123.519, Revised Code, the filing of
a petition is not jurisdictional. The filing of a notice
of appeal with the Industrial Comvrnission of Ohio
and the Court of Conmunon Pleas is the only act
required to perfect the appeal and vest jurisdiction in
the court. ‘ '

Singer Sewing Machine Co. v. Puckerr (1964), 176
Ohig St 32, 4 2, 197 N.E2d 353 of syllabus;
Thompson v Reibel (1964}, 176 Ohio St. 258, 260,
199 NE2d 117 ("It is the filing of the notice of
appeal which vests jurisdiction in the court and not
the filing of the {complaini] by the claimant.™}. See,
also, Rinnehardt v. Sears Logiviies Services {1995),
105 Ohio App.3d 327, 332, 663 N.E.2d 1319; Ford
Motor Co. V. Hamiltorn (1983), 9 Ohio App.3d 17,

€ 2006 Thomson/West. No Claim 1o Orig. U.S. Govi. Works.
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457 N.E2d 937, Yates v._General Motors (1967), 10"
Ohio _App.2d 9, 13, 225 N.E2d 274; Smoliga v
Keller (1965, 3 Ohio App.2d 250, 255, 210 N.E.2d
269. '

Fi

It therefore follows that the mere voluntary dismissal

" of the complaint does not cust the common pleas -

court of jurisdiction. “The claimant's dismissal of her .
complaint does just that and nothing more. The
complaint is dismissed, but it does not dismiss the
employer's appeal or divest the common pleas court
of jurisdiction.” Rhynehardt v. Sears Logistics Serv.,

supra at 332, 663 N.E.2d 1319; see, also, Anderson -

v. Sonoco Products Co. (1996), 112 Ohio_App.3d

305, 309, 678 NE2d 631, Plaintiff's voluntary

dismissa) herein recognized this principle by stating; -
“This dismissal of Plaintiff's Complaint shall not

operate as a dismissal of Defendant's, Stouffer's

Foods Corporation {[{Nestle's], previously and timely

filed R.C. 4123 .519 Notice of Appeal.”

*3 The issue still remains whether defendant Nestle

can continue to be charged for the payment of-
benefits to plaintiff now that time for refiling

plaintiff's petition under the savings statute has
passed. " R.C. 4123.512(A) confers a statutory right

on an employee and an employer to appeal a decision |
of the Industrial Commission to the court of common
pleas: - S A o
The claimant or the employer may appeal an order of
the industrial commission *** in any injury or

- occupational disease case, other than a decision as to

the extent of disability, to the court of common pleas
*k ' o :

An appeal pursuant to R.C, 4123.512(A) does not
stay the payment of an award of compensation once

‘made by the Commission. R.C. 4123.512(H). In

other .words, an employer remains responsible for
benefit payments pending appeal umtil the court -
denies the employee the right to participate in the
fund. Srate, ex. rel. Rossetii v._Indusirial Coutn.
{1983), 5 Ohio St.3d 230, 233, 450 N.E.2d 1151. In
the instant case, Nestle paid six weeks of benefits to
its employee which it is contesting.  As a self-
insured, Nestle is entitled to recoup the amount from
the surplus fund if those benefits were erroneously
paid. R.C. 4123 512(H), Kokitka v. Ford Motor Co.
June 17, 1993), Cuyahoga App. No, 62410
unreported ‘at 11; - Robinson_v. B.Q.C._Group,
General Motors Corp. {Oct. 11, 1994), Trumbull
App, No. 96-T-5419, unreported at 4.

Appeals taken pursﬁant to RC 4123.512 are de
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novo, that is, the trial court must independently assess
whether an employee is entitled to participate in the
workers’ compensation system without regard to the
Cammission's findings and decisions. Youghiogheny
& Ohio Coal Co. v. Mavfield {1984}, 11 Ohio St.3d

70, 71, 464 N.E.2d 133; Forster v. Ohio Bur. Of

Warkers' Comp {1995), 102 Ohio App.Jd 744, 746,
" 638 N.E.2d 7. The burden of proof is always on the
employee. See Youghiogheny, 11 Qhig St1.3d at 71,
464 M.E2d 133, citing Zulfevic v. Midland-Ross
{1980}, 62 Ohio St.2d 116, 118,403 N.E2d 986:;
[Wlhere an employer appeals an unfavorable
adntinistrative decision to the court the [enployee]
must, in effect, reestablish his warkers' compensation
claim to the satisfaction of the common pleas court
even though the [employee) has previously satisfied a
similar burden at the administrative level.

. This Court has ruled that Civ.R. 4){A) concerning
voluntary  dismissals apply to ‘all  workers'
compensation appeals. Rogers v. Ford Motwr Co.
{Aup. 18, 1994), Cuyahopa App. No. 66118,
unreported at 5-6.  An employee can .voluntarily
dismiss his complaint and thereafler avail himself of
Ohio's savings statute. Rogers at 5. If an employee
refiles his action within one year of-the voluntary
dismissal, the matter will proceed until the court of
common pleas renders a decision regarding the
employee's eligibility to participate in the workers'
- compensation system. Jd.

Unfortunately, the unreported decisions of this Court
tend to promote confusion in this area, The leading
- case appears to be Ross v. Wolf Envelope Co. (Aug,
2, 1990), Cuyahopa App. Ne. 57015, unreported,
where the employer-appellee appealed compensation
awarded to an employee-appellant. - In
acknowledging the employee's right to enter a
voluntary dismissal, we also recognized that this did
not dismiss the employer's appeal. We stated as
follows at 7-8:

*4 The Rules of Civil Procedure are applicable to
proceedings brought under R.C. 4123.519. . Price v.
Westinghguse Eleciric Corp. (1982), 70 Ohio St.2d
131,435 NE2d 1114. Civ.R. 41(A)(1)(a) expressly
provides for a unilateral dismissal by a “plaintiff."
‘When an employer files 2 notice of appeal pursuant
to R.C. 4123519, the claimant is required to file a
complaint showing his cause of action to participate
or to continue 1o participate in the fund.  The
claimant is listed in the caption of that action as the
“plaintiff.”  United Parcel Serv., fng. v. Rice (1982},
4 Ohio AppJd 4, 446 N.E.2d 184, Accordingly,
appellant had a right te dismiss his complaint once,

Page 3

pursuant to Civ,R. 41{A)1){a).

Appellee's appeal from the decision of the Industrial
Commission cannot be dismissed due to the’
voluntary. dismissal. of appellant's complaint. -~ CF
Ford Motor Co. v. Hamilton'(1983), 9 Ohio App.3d
17, 457 N.E.2d 937. - Appellee fulfilled its legal
responsibility by filing a timely notice of appeal
under R.C. _4123.519, thus |ts appeal cannot be
disrnissed. -

Appellant's right to f'le another comp[amt in
accordance with R_.C. 4123.519 has not been
prejudiced. R.C. 2305.19, the savings statute, is
applicable to worker's compensation complaints filed -
in the court of common pleas. Lewis_v. Connor .
(1985), 21 Ohio St.3d i, 487 N.E.2d 285, syllabus.
Therefore, the date for filing another complaint under
R.C, 4123.519 relates back to the filing date for the
original complaint for limitations purposes. /d.; see,

* also, Reese v. Ohio Stare Univ. Hosp. (1983), 6 Ohlo' :
’ 5t.3d 162, 163,451 N E,Zd ] 196

Faced with a similar fact situation and procedural
posture, this Court followed the Ross decision in
Rogers v. Ford Motor Company, supra at 4-6:

In Ross v. Wolf Envelope Co. (Aug. 2, 1990},
Cuyahoga App. No.- 57015, unreporied, this court
held that where an employer filed an appeal pursuant - -
to R.C. 4123.519, the trial court erred in denying the
employee's Civ.R. 41{A)(1}(a) motion to dismiss his
complaint, . The employer's appeal would reniin
pending, but the enployee could file another -
complaint within the one year period of the savings
statute.  Appellee contends the Ross decision is
incorrect because only the party who commences the
action can dismiss under Civ.R. 41{A)(1¥a). Civ.R,

41(A)1)(a} states that a “plaintiff’ may dismiss the .
action. InaR.C _4123.519 appeal, the claimantis a -

plaintiff. United Parcel Serv. fnc. v, Rice (1982), 4
Ohio AQQ 3d 4,446 N, E.2d I84, Ross, supra.

Appellee contends that Ross' is cantrary to Ford

Motor Company v.. Hamilion (1983}, 9 Ohio App.3d

17. 457 N.E.2d 937 and Powell v. Interstate Motor
freight Sys. (Sept. 4. 1987), Lucas App, No. L-87-
009, unreported. These cases held the court could

* not dismiss an employer's appeal pursuant to Civ.R,

41(BY(1) due to the employee's failure to prosecute,
Ross and the case at hand are distinguishable because
they deal with the employee's dismissal of the
complaint, pursuant to Civ.R. 41{A) 1){a} and do not
involve dismissal of the employer's appeal.  See
Liggons v. Powertrain Division General Motors

Corp. (Feb., 25, 1994), Lucas App. No. 1.-93-170,

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works. .

'PAGE 93



Not Reported in N.E.2d

Page 4

Not Reported in N.E.2d, 1997 WL 691156 {Ohio App. § Dist.)

{Cite as: Not Reported in N.E.2d)

unreported.

*S Appellee also contends that Lewis . Connor
(1985), 21 Ohio St.3d |, 487 N.E.2d 285, Civ.R. 41
and R.C. 2305.19 (the savings statute) refer to
dismissal of an “action.” Therefore, the entire action
must be dismissed, not just the complaint.  We
disagree with this interpretation of the above cited
‘authorities.  The entire action does not have to be
dismissed, as a counlerclaim can remain pending for
independent adjudication. Civ.R. 41{A)1){a), Holly
v. Osleisek (1988), 40 Ohlo App.3d 90, 531 N.E.2d
766.

Appellee argues that dismissal by the appellant would

interfere with its right to have their appeal heard
expeditiously. See, R.C. 4123519G). R.C.
4123 .51%G) does not create a right to an expeditious
appeal. It provides only that the appeal will be
preferred over most of the other civil actions on the
trial court docket,

Our decision in Ross, supra, was correct.  Thus, the
“trial court erred in refusing to recognize appeilant's
notice of dismissal pursuant to Civ.R. 41(A)}1)a).

This Court also followed the analysis of Ross and
Rogers in Moore v. Trimble and Manfredi (Aug. 15,
1996), Cuyahoga App. No. 67895 unreported, and
held that an employee could voluntarily dismiss his
complaint pursuant to Civ.R. 41{AY1) and tha! such
a dismissal did not mean the entire action was
dismissed.

Most recently, this Court again had occasion to
address the identical fact situation presented in Ross,

Rogers and Moore in Schade v. LTV Steel Company

(March 13, 1997), Cuyahoga App. No. 70950,
unreported, where the Court reviewed (he pertinent
authorities and stated as follows at 8-9:

Finally, in 1996, our court again addréessed this exact
iIssue in Moore v. Wesley Trimble and Manfredi
Moror Transit Co. In Moore, the employer, Manfredi
Transit, filed its notice of appeal from the Industrial
Commission's allowance of employee Moore's claim
for injuries.  Moore properly filed the petition with
the Cuyahoga County Common Pleas Court, During
seftlement  negotiations, Moore filed a Civ.R.
41{AM1)a) motion 10 voluntarily dismiss the action.
The trial court, however, set a trial date and denied
Moore's motion to voluntarily dismiss his action
apainst Manfredi. Moore appealed the trial court's
action, and on appeal, our court, following the
reasoning of the Rogers court, determined that the
trial court erred when if failed to recognize Moore's
right to voluntarily dismiss his action.

Accordingly, it is the position of our court that in this

 district the Rules of Civil Procadure apply to these

workers' compensation appeals. We recognize that
pursuant to the civil rules, a plaintiff has the right to
voluntarily dismiss his aor her case once without
prejudice, invoking the saving statute. A voluntary
dismissal is accomplished by the filing of a dismissal
notice with the court. Once such notice is filed; the
court is divested of jurisdiction. '

We, therefore, hold, once again, that the tnal court
may not vacate the claimant/plaintiff's notice of
voluntary - dismissal brought pursuant to Civ.R.
41(A)1)(a) even -where the appeal is brought to the
lower court by the employer.

*6 With all due respect, this panel of the Court does
not find that once a notice of voluntary dismissal is
filed by the employee in'a workers' conpensation
appeal, "the court is divested of jurisdiction.” We
suggest that, in the context, the Schade court was
referring generically to a voluntary dismissal under
the civil rules.  Therefore, we believe that Ross,
Rogers and Moore all recognize that the complaint is

“dismissed but the employer's appeal is still pending,

subject to a refiling of the complaint under the
savings statute. Consequently, we hold that the court
did not lose jurisdiction at the time of the voluntary
dismissal.

None of the aforesaid cases reach the issue presented

by the present appeal, i.e., what effect does the lapse

of the savings statute (the passage of onc. year)
without the refiling of a complaint have on the.
employer's pending appeal. - For the reasons
hereinafier stated, we find the issue is ripe for

decision, We find"the trial court erred in helding the

matter was moot untit refiling of the complamt the
time for which has now passed.

If an employee does not refile his complaint within
the year's time, he can no longer prove his
entitlement  to  participate  in  the  workers'
compensation system, as is his burden on appeal.

Zulievic, supra at 118, 403 N.E.2d 985. In that
instance, the employee's failure to refile his
complaint warrants judgment for the employer in the
same fashion that a defendant’s failure to answer a
camplaint warrants defaull judgment for the plaintiff.
Williams v. E. & L. Transport Co. {1991), 81 Chio
App.3d 108, 110, 610 N.E2d 491 {court entered
judgment for employer because claimant's refiled

claim which was previously voluntarily dismissed,
was filed cutside the one year savings statute). Any
other conclusion places the employer in an untenable
position because the employer remains accountable
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for all medical expenses and disability benefits
arising from the underlying claim until the court
orders a disallowance of the claim. See R.C

4123 512(H).

Moreover; any other conclusion contravenes public
policy and effectively denies the employer due
process of law as intended by the General Assembly.
R.C. 4123.5!2 confers a statutory. right to the
employer to appeal an allowed claim. A court's
refusal to enter judgment for the employer upon an
employee's failure to refile his action effectively
renders the employer's right to appeal a nullity
because the employer cannot obtain its desired relief,
i.e., a court order denying the employee the right to
participate in the system. If the General Assembly
intended this result, it would never have granted an
employer the right to appeal. - Consequently, we hold
that an employee's failure to refile his complaint
within the savings statute operates as a forfeiture of
his right to participate in the workers' compensation
system, ' '

For the foregoing reasons, we sustain Assignment of
Etror 11, reverse the trial court and enter judgment for
defendant Nestle on its appeal,

*7 Given the disposition of Assignment of Error 1, it
ts unnecessary for us to review Assigm_'nenl of Error
1, which is mool. App.R. 12H{AMN1t){c).

Judgment reversed; judpment entered for defendant-
appeilant.

It is ordered that appellant recover of appellee its
costs herein taxed,

The Court finds there were. reasonable grounds for
this appeal. :

It is ordered that a special mandate issue out of this
Court directing the Court of Common Pleas to carry
this judgment into execution. A certified copy of
this entry shall constitute the mandate pursuant to
Rule 27 of the Rules of Appellate Procedure,

JAMES D. SWEENEY, C.J., DAVID T. MATIA and
JAMES M. PORTER, JJ.

Ohio App. 8 Dist., 1997,

Rice v. Stouffer Foods Corp.

Not Reporled in N.E.2d, 1997 WL 691156 (Ohio
App. 8 Dist.) '

END OF DOCUMENT
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