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STATEMENT OF FACTS

Appellants [Marsha P. Ryan], Administrator and the Bureau of Workers'

Compensation (collectively "BWC") abused their discretion in denying Dillard

Department Stores, Inc.'s ("Dillard's") request for surplus fund reimbursement under

R.C. §4123,512(H) and State ex rel. Sysco Food Services of Cleveland, Inc. v.

Industrial Commission of Ohio, 89 Ohio St.3d 612, 2000-Ohio-1. The request followed

and was based on Claimant Pamela S. Scott's voluntary dismissal with prejudice of a

second Complaint filed in Dillard's R.C. §4123.512 court appeal from her additionally

allowed L4-5 disc bulge. Dillard's and the Claimant had contemporaneously reached a

settlement of her entire workers' compensation claim, the express terms of which

provided she would forfeit her right to participation for the additional condition. The

agreement was approved by operation of law following its submission under R.C.

§4123.65. A more detailed summary follows.

Claimant Pamela S. Scott sustained an industrial injury on June 21, 1999 while in

Dillard's employ. Her workers' compensation claim was recognized for lumbosacral

sprain and strain.

On February 22, 2000, Claimant moved for the further allowance of her claim for

"L4-5 Disc Bulge." A District Hearing Officer of the Industrial Commission of Ohio

("ICO") granted the additional allowance by Record of Proceedings dated June 16,

2000. Dillard's Appeal of that Order was denied by a Staff Hearing Officer of the ICO on

August 8, 2000. The ICO refused its further appeal on September 7, 2000, making the

Staff Hearing Officer's Order final.



On November 2, 2000, Dillard's timely filed a Notice of Appeal of the August 8,

2000 SHO Order in the Trumbull County Court of Common Pleas under R.C.

§4123.512. Claimant filed a Complaint in Appeal on or about December 4, 2000. She

later filed a Notice of Filing Voluntary Dismissal Without Prejudice Pursuant to Civ.R.

41 (A)(1)(a) on or about October 22, 2001.

Claimant filed a second Complaint in Appeal on October 17, 2002, reinitiating the

litigation commenced by Dillard's November 2, 2000 Notice of Appeal. Just before trial

on the issue of L4-5 disc bulge, Dillard's and Claimant reached a proposed settlement

of the entire workers' compensation claim. A Joint Application for Approval of

Settlement Agreement, with proposed settlement terms was filed with BWC by Dillard's

and Claimant on January 23, 2004. (Appx. 69; Supp. 1.) A copy was filed with the ICO

on January 26, 2004. (Appx. 73; Supp. 5.)

On or about February 18, 2004, Claimant filed Plaintiff's Notice of Voluntary

Dismissal With Prejudice Pursuant to Civ.R. 41(A)(1)(a), in effect, terminating litigation

on the issue of additional allowance and forfeiting her right to continue participating in

the Ohio Workers' Compensation Fund for L4-5 disc bulge. (Appx. 77; Supp. 9.)

Throughout this time, BWC failed to object to or comment on the terms of the

proposed settlement while the agreement was on file. The ICO issued no Order either

approving or denying the settlement application, thus operating as an approval of the

settlement under R.C. §4123.65(D).

On June 11, 2004, Dillard's third party administrator, Helmsman Management

Services, Inc., applied for reimbursement from the surplus fund for compensation and



medical benefits paid as a result of the additionally allowed L4-5 disc bulge, which had

since been disallowed by operation of law.

On or about August 4, 2004, after ignoring the litigation for more than three years

other than filing the obligatory Answer, BWC filed a Motion for Relief from Judgment

and Substitution of Parties with the Trumbull County Common Pleas Court. (Appx. 79;

Supp. 11.) In that Motion, BWC requested the court appeal be reopened citing to

Youghiogheny & Ohio Coal Co. v. Mayfield (1984), 11 Ohio St.3d 70 and State ex rel.

Sysco Food Service of Cleveland Inc. v. Industrial Commission of Ohio, 89 Ohio St.3d

612, 2000-Ohio-1. In the Brief, BWC argued:

* * * While on its face, a voluntary dismissal may
seem inconsequential, the result would be prejudicial to
Defendant-Administrator. The Ohio Supreme Court, in 2000,
ruled in The State ex Re! Sysco Food Service of Cleveland
Inc. v. Industrial Commission of Ohio, et al (2000), 89 Ohio
St.3d 612, 734 N.E. 2d 361, 2000 Lexis 2073, that a self-
insured employer is to be reimbursed from the state surplus
fund for compensation paid to an employee when the claim
is originally allowed by the Industrial Commission, and then
subsequently is denied by a trial court. If Plaintiff-Claimant
dismisses her claim ***, then Defendant-Employer could
receive a default judgment for want of prosecution - or in
this case, the plaintiff dismissed her case with prejudice.
Thus Plaintiff-Claimant's claim would be deemed denied by
a trial court, and Defendant-Employer will be entitled to
reimbursement from the state surplus fund for compensation
paid on Plaintiff-Claimant's previously allowed claim. [Appx.
79; Supp. 11, emphasis added.]

BWC, less than three weeks later in a different forum, did an "about face" and

denied Dillard's request for surplus fund reimbursement on August 23, 2004, claiming

the 1CO Order allowing the claim for L4-5 disc bulge was not overturned. (Appx. 53;

Supp. 23.) Dillard's appealed the decision to the Self-Insured Review Panel (SIRP) on

September 21, 2004.



After a January 26, 2005 conference before the BWC's SIRP, a November 17,

2005 Order denied Dillard's intra-agency Appeal. (Appx. 50; Supp. 24.) The SIRP

erroneously found that Claimant's second voluntary dismissal did not operate as a

judicial determination disallowing the L4-5 disc bulge.

Dillard's appealed the decision of the SIRP to the Administrator on February 7,

2006. BWC's Designee, on April 20, 2006, by final Order, upheld the denial of Dillard's

surplus fund reimbursement request, finding that the settlement "ended the dispute

between" Dillard's and Claimant, that the employer did not prevail, and that there was

no determination that compensation and benefit payments should not have been made

for the disputed condition. (Appx. 48; Supp. 27.)

On July 13, 2006, Dillard's filed its Petition and Complaint in Mandamus with the

10th District Court of Appeals, At issue was whether as a result of Claimant's voluntary

dismissal of the action, Dillard's was entitled to be reimbursed from the State's surplus

fund for the amounts that it had paid Claimant for the L4-L5 disc bulge condition.

On January 22, 2007, the Appellate Court Magistrate rejected Appellant's

request for writ ordering reimbursement: (Appx. 34.) On February 15, 2007, Appellant

filed its Objections to the Magistrate's decision. On October 18, 2007, a divided

Appellate Court issued its majority opinion overruling Appellant's Objections and

adopting the Magistrate's decision. (Appx. 4:) On November 30, 2007, Appellant filed

its Notice of Appeal of the Tenth Appellate District Court's Order to the Ohio Supreme

Court. (APpx.1.)

Appellant on September 21, 2007, also moved the Trumbull County Common

Pleas Court for Judgment. The court issued a January 2, 2008 Judgment Entry,



wherein it denied Appellee's Motion for Relief from Judgment and Appellant's Motion for

Judgment. (Appx. 54.)

Appellant appealed the Trumbull County Judgment Entry to the 11th District Court

of Appeals on January 31, 2008, where the case remains pending.

ARGUMENT

Proposition of Law No. 1:

A Workers' Compensation Claimant's Second Rule 41(A) Noticed
Dismissal in an Employer Appeal Operates as Adjudication on the
Merits and Entitles the Employer to Surplus Fund Reimbursement.

The primary issue presented by this appeal is whether a final judicial action

occurred when the claimant voluntarily dismissed her Complaint a second time such

that payments should not have been made to her for the ICO-allowed additional

condition of L4-5 disc bulge.

According to R.C. §4123.512(H),

If, in a final administrative or judicial action, it is determined
that payments of compensation or benefits, or both, made to
or on behalf of a claimant should not have been made, the
amount thereof shall be charged to the surplus fund under
division (B) of section 4123.34 of the Revised_ Code.
(Emphasis added.)

Further, according to O.A.C. 4121-3-18(A)(17),

If the claim is subsequently denied, payments shall be
charged to the statutory surplus fund. * * * If the employer is
a self-insurer such amount will be paid to the self-insurer
from the surplus fund. (Emphasis added.)

This Court has held that, where there has been an ultimate finding that the

employer has been improperly required to pay all (or any part) of a sum in

compensation, then the employer is entitled to reimbursement. State ex rel. Eaton

Corp. v. Lancaster(1988), 40 Ohio St.3d 404.



In Youghiogheny & Ohio Coal Co. v. Mayfield (1984), 11 Ohio St.3d 70, the

Supreme Court held R.C.§4123.512 provides that, if an award of compensation is

proved to be incorrect upon appeal, the benefits improperly disbursed to a claimant will

be charged against the state surplus fund and the employer recovers any amount of

improperly paid benefits. In reliance on that precedent, the right to surplus fund

reimbursement was granted to a self-insured employer where, after an appeal to the

Court of Common Pleas, an entire claim was disallowed. State ex rei. Sysco Food

Services of Cleveland, Inc. v. Industrial Commission of Ohio, 89 Ohio St.3d 612, 2000-

Ohio-1.

BWC has continued to resist its obligations despite this Court's unequivocal

declaration that surplus fund reimbursement is available to self-insured employers who

obtain reversal of a prior compensation and/or benefits award in court or

administratively. See, e.g., State ex rel. Kokosing Construction Company, Inc. v. Ohio

Bureau of Workers' Compensation, 102 Ohio St.3d 429, 2004-Ohio-3664; State ex rel.

Diversey Corp. v. Bureau of Workers' Compensation, Franklin App. No. 03AP-343,

2004-Ohio-1626; State ex rel. Interstate Brands Corporation v. Conrad, Franklin App.

No. 03AP-1035, 2004-Ohio-4645. In Kokosing, this Court rejected BWC's contention

that Sysco, supra, only applied to claims overturned as a result of an employer's appeal

of the claim's initial allowance:

* * * The bureau - without any legal citation -
contends that Sysco applies only to what it calls "straight-line
appeals," i.e., an employer's appeal of the initial workers'
compensation claim allowance. *** This argument is
unpersuasive.

* * * The bureau has offered no compelling legal,
practical or financial reason for treating Kokosing any



differently from Sysco or for confining surplus fund
reimbursement to "straight-line appeals."

Kokosing, at ¶¶ 28-29.

In this case, just as in Kokosing, BWC's April 20, 2006 Order denied surplus fund

reimbursement without any citation to legal authority or other compelling reason. Its

baseless denial was contrary to law, arbitrary, unreasonable and unconscionable, was

issued absent any record evidence to support its conclusions and constituted an abuse

of discretion. In other words, it violated a clear legal duty to reimburse Dillard's for

expenses it incurred from the overturned allowance of Claimant's L4-5 disc bulge.

BWC has maintained in successive intra-agency denials that Claimant's

voluntary dismissal of her refiled Complaint, with prejudice, in the Trumbull County

Court of Common Pleas was not an administrative or judicial determination on the

merits of Dillard's court appeal. (Appx. 48; Supp. 27.) BWC disingenuously suggests

that the reimbursement rights turn on which party prevailed at the last hearing on the

matter of additional allowance of L4-5 disc bulge before settlement of the claim. BWC

self-servingly construes the last hearing on this issue to be the August 8, 2000 final

administrative Order that led to Dillard's court appeal and reasons that, since Claimant

prevailed at that hearing, Dillard's is not entitled to reimbursement pursuant to R.C.

§4123.512(H) and Sysco, supra. (Appx. 48; Supp. 27.)

BWC's action misreads and misconstrues the language of R.C. §4123.512(H) as

well as the clear import and effect of the Claimant's voluntary dismissal of her second

Complaint.

Under R.C. §4123.512, Claimant always bears the burden of proof under the de

novo appellate standard, regardless of which party initiated the appeal. Kaiser v.



Ameritemps, Inc., 84 Ohio State 3d, 411, 413, 1999-Ohio 360. This requires Claimant

in virtually all cases to bear the expense of offering expert testimony at trial along with

sufficient evidence to satisfy the trier of fact in order to prevail. This process involves a

wholly independent review even though Claimant may have met her burden before the

ICO. Youghiogheny & Ohio Coal Co. v. Mayfield (1984) 11 Ohio St.3d, 70, 71; Rice v.

Stouffer Foods Corp. (Nov. 6, 1997), Cuyahoga App. No. 72515.

This Court examined voluntary dismissals in the specific context of R.C.

§4123.512 appeals in the seminal 1999 Kaiser decision. "A workers' compensation

claimant may employ Civ.R. 41(A)(1)(a) to voluntarily dismiss an appeal to the Court of

Common Pleas brought by an employer under R.C. §4123.512." Kaiser, supra, at

Syllabus. The Claimant's voluntary dismissal of the Complaint, however, does not

affect the employer's Notice of Appeal, which remains pending until the Complaint is

refiled. Id., at 415. "if an employee does not refile its Complaint within a year's time, he

can no longer prove his entitlement to participate in the workers' compensation system."

Id.

Following on that pronouncement, this Court especially considered the

consequences of a failure to refile a voluntary dismissed Complaint within one year in

2006, holding:

In an employer-initiated workers' compensation appeal
pursuant to R.C. §4123.512, after the employee-claimant
files the petition as is required by R.C. §4123.512, and
voluntarily dismisses it as allowed by Civ.R. 41(A), if the
employee-claimant fails to refile within the year allowed by
the saving statute, R.C. 2305.19, the employer is entitled to
judgment on its appeal. * * *

Fowee v. Wesley Hall, Inc. 108 Ohio St.3d 533, 2000-Ohio-1712.



Fowee and Rice plainly establish that a Plaintiff-employee's default - whether by

failure to refile, failure to prosecute, or a second voluntary dismissal - operates as a de

facto judicial determination that benefits were improperly paid. In the case at bar,

Scott did refile her Complaint within the saving statute. The case proceeded anew, then

she voluntarily dismissed the refiled Complaint with prejudice. Under Civ.R. 41(A), a

PlaintifPs second voluntary dismissal of a case operates as an adjudication on the

merits:

Unless otherwise stated in the notice of dismissal ***, the
dismissal is without prejudice, except that a notice of
dismissal operates as an adjudication upon the merits of any
claim that plaintiff has once dismissed in any court. Civ.R.
41(A)(1) (emphasis added).

This rule unequivocally provides that a second noticed dismissal under Rule

41(A), such as occurred in this case, is an adjudication on the merits. See also, Mays v.

Kroger Company (Butler Cty. 1998), 129 Ohio App.3d 159. Were this not so, a plaintiff

could extinguish an employer's right to reimbursement simply by filing a second Rule

41(A) dismissal at any time.

Claimant Scott could no longer prove her entitlement to participate in the Ohio

Workers' Compensation fund for the alleged condition of L4-5 disc bulge after the

second dismissal. This was her sole burden in the Dillard's initiated appeal. Since the

voluntary dismissal with prejudice operated as an adjudication on the merits in the

Dillard's court appeal, the challenged L4-5 disc bulge was specifically disallowed in the

workers' compensation claim. The second voluntary dismissal of the Complaint,

accordingly, constituted a determination and the final judicial action that the Claimant

was not entitled to participate for the allowed condition. The administrative allowance



was overturned by that act alone entitling Dillard's to surplus fund reimbursement under

R.C. §4123.512. The BWC has already conceded before the Court of Appeals that had

Claimant simply abandoned her claim by filing a second Rule 41(A) dismissal - without

a settlement - an ensuing application for surplus fund reimbursement from employer

would have been honored. The fact that here a settlement occurred proximal to the

dismissal does not in any way change the effect of the Ohio Civil Rule's treatment of the

second voluntary dismissal.

BWC abused its discretion, violated Dillard's clear legal right to reimbursement

for expenses related to the now disallowed L4-5 disc bulge, entitling the employer to a

Writ of Mandamus from a denial decision that was unreasonable, arbitrary,

unconscionable, and contrary to law.

Proposition of Law No. 2:

As Claimant's Second Rule 41(A) Dismissal Occurred in the Context
of an ICO Approved Self-Insured Settlement of Her Entire Claim,
Surplus Fund Reimbursement is Warranted and Appropriate.

The allowance of thirty days for administrative review of proposed self-insured

settlements embodied in R.C. §4123.65, ensures the interests of the Ohio Workers'

Compensation system are protected. Gibson v. Meadow Gold Dairy (2000), 88 Ohio

St.3d, 201, 203. Here, Dillard's complied with the statutory requirements and the final

settlement agreement was approved by the Industrial Commission under R.C.

§4123.65. The terms of the January 2004 settlement agreement were executory in

nature. By its terms, the Trumbull County Common Pleas Court appeal was to be

dismissed with prejudice with the resulting disallowance of the L4-5 disc bulge.

Because the BWC, through its Assistant Attorney General, objected to the proposed

10



entry, Judge Kontos was unwilling to sign it. This left the Plaintiff-Claimant with one

option only to fulfill her end of the bargain made with Dillard's: a voluntary dismissal

with prejudice.

On November 1, 2000, Dillard's had appealed a limited issue to the Trumbull

County Common Pleas Court - the additional allowance of L4-5 disc bulge only. In

January 2004, days before trial, the litigants agreed to settle not merely that limited issue,

but Claimant's entire underlying injury claim:

Claimant acknowledges that this settlement agreement
applies to the entirety of Claim No. 99-511602, as well as to
any and all other claims which she may have against Dillard's
Department Stores, for any and all rights to compensation and
medical benefits under any and all claims; (Appx. 69; Supp. 1,
emphasis added.)

One important term of the proposed settlement was Claimant's agreement that the

L4-5 disc bulge on appeal would be disallowed, setting the stage for Dillard's to obtain a

Sysco reimbursement. Claimant thereby was spared the time, expense and difficulty of

proving a questionable claim based on a chiropractor's diagnosis made years before

during a single visit. Dillard's, on the other hand, agreed to pay the Claimant to extinguish

potential future exposure for compensation and medical expenses .of a disabled claimant

with a serious low back injury that had prevented her from working for years.

Neither BWC nor the Court of Appeals majority cited to any provision of the Ohio

Workers' Compensation Act, the administrative rules, or the agency's own policies and

procedures that prohibited Claimant and the self-insured employer from negotiating

settlement terms that would permit surplus fund reimbursement.

Absent any express proscription, why should these parties be limited from

negotiating the Claimant's right to participate in the Ohio Workers' Compensation Fund?

11



A Claimant should be and is permitted in self-insured court appeals to proceed to trial or

not. The workers' compensation laws contain no prohibition on or qualification of the

Claimant's ability to settle on such terms as she and the self-insured employer agree,

subject to the Industrial Commission's approval power if exercised.'

As stated by the Eighth District Court of Appeals in Estate of Orecny v. Ford Motor

Co. (1996), 109 Ohio App.3d 464, "[t]he amended version of [R.C. §4123.65] gives much

more latitude to self-insured employers to negotiate sett!ements with their employees."2

Had the original proposed judgment entry been signed by the judge, reimbursement would

have been in order despite the claim settlement:

Requests have been granted when the employer is able to
document a final * *' judicial declaration where it is
determined that compensation and benefit payments should
not have been made. (Appx. 79; 11, emphasis added.)

Dillard's was required to name BWC as a party to the court appeal. BWC did

nothing more than file an Answer in the case. The Administrator conducted no discovery,

attended no depositions, retained no expert witness, and attended no Pretrial Conferences

until after the voluntary dismissal.3 BWC then waited four months after the dismissal to

file the Motion for Relief from Judgment! (Appx. 79; Supp. 11.) In addition, the proposed

settlement agreement was submitted to BWC at least 20 days before the Industrial

Commission's approval period lapsed. Yet, nothing was done to voice an objection to the

' R.C. §4123.65(C) makes clear that the Administrator plays no role in the negotiation of
or approval of settlement terms between self-insured employers and their employees.
2 This is a principle obviously subscribed to by the Industrial Commission of Ohio, which
allowed the 30-day cooling off period to lapse without comment in this case and did not
make any finding that the settlement terms were unfair or a gross miscarriage of justice
under R.C. §4123.65(D).
3 For all practical purposes, there were only two parties to that litigation: Dillard's and
Claimant.

12



terms of settlement. Only when surplus fund reimbursement became an issue did BWC

desire to play any active role in the court appeal.

In summary, the workers' compensation settlement agreement included a provision

that provided for the Claimant's Complaint to be dismissed with prejudice and a finding she

was not entitled to participate for the condition(s) on appeal. Rather than dismissing the

case pursuant to that entry, Claimant filed a Notice of Voluntary Dismissal with prejudice

when the Court indicated it could not sign the proposed entry.

The settlement agreement, with all of its express negotiated terms, was filed with

the Respondent and the Industrial Commission as required by statute. Both had it for

twenty days or more. Neither agency objected to its terms and the Industrial Commission

allowed it to become effective by operation of law when it failed to approve or deny the

agreement.

Claimant dismissed her Complaint with prejudice. Dillard's paid the settlement.

BWC then moved to vacate the dismissal arguing that it gave the employer Sysco

reimbursement rights. At the same time, BWC denied• Dillard's applications for

reimbursement of monies to which the self-insured employer is entitled because of the

Complaint's dismissal with prejudice.

No authority, other than the majority Court of Appeals opinion, exists to support

BWC's Orders denying surplus fund reimbursement. As shown above, BWC clearly

abused its discretion in denying Dillard's requested reimbursement. A writ of mandamus

directing reimbursement should be granted by this Court.



CONCLUSION

Appellant Dillard's is entitled to mandamus relief because:

• BWC abused its discretion by ignoring the legal effect of Claimant's second
notice dismissal under Civ.R. 41(A)(1) as an adjudication on the merits of
Relator's R.C. §4123.512 appeal.

• BWC abused its discretion by ruling that a settlement of the entire claim alters
the legal effect of a second notice dismissal without any legal authority and
directly contradicting his stated position advanced in a court filing to vacate
the dismissal.

. BWC's April 20, 2006 Order was unreasonable, arbitrary and unconscionable,
and amounted to an abuse of discretion, in that it maintains Claimant's
dismissal with prejudice does not entitle Dillard's to surplus fund
reimbursement when, three weeks prior to the Self-Insured Department's
initial determination, BWC argued before the Trumbull County Court of
Common Pleas that Claimant's dismissal should be vacated because it does
call for surplus fund reimbursement to Dillard's.

For all of the foregoing reasons, Appellant Dillard Department Stores, Inc. seeks

reversal of the court of Appeals October 18, 2007 decision and:

a) Requests that a writ of mandamus be issued, ordering
Appellees, Marsha P. Ryan, Administrator, and Ohio
Bureau of Workers' Compensation, to vacate, set
aside and hold for naught the April 20, 2006 Order
denying Appellant's request for surplus fund
reimbursement and ordering Appellees to authorize
surplus fund reimbursement to Appellant based on
the disallowance of the previously recognized L4-5
disc bulge;
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b) Additionally, that Appellant be awarded its costs
incurred herein and reasonable attorneys' fees, in
accordance with Ohio Rq*ed Code §2731.11.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel.
Dillard Department Stores, Inc.,

Relator,

V.

[Marsha P. Ryan], Administrator,
Ohio Bureau of Workers' Compensation
et a1.,

Respondents..

D E C I S I 0 N

! FL
CDUn'r ui

.,.:1
^^7t?T UCT 18 Pkip: 19CL jrRn OF CO(1!, rs

No. 06AP-726

(REGULAR CALENDAR)

Rendered on October 18, 2007

Moscanno & Treu, L.L.P., Michael J. Bertsch, Edward S.
Jerse and Kathleen E Gee, for relator. .

Marc Dann, Attorney General, and Stephen D. Plymale, for
respondent Administrator, Ohio Bureau of Workers'
Compensation.

' IN MANDAMUS
ON OBJECTIONS TO MAGISTRATE'S DECISION

TYACK, J.

111] Dillard Department Stores, Inc. ("Dillard"), filed this action in mandamus

seeking a writ to compel the Ohio Bureau of Workers' Compensation ("BWC") to vacate
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No. 06AP-726 2

its order which denied Dillard reimbursement from the surplus fund of money Dillard paid

to settle a workers' compensation claim involving Pamela S. Scott.
,

(12} In accord with Loc.R. 12, the case was referred to a magistrate to conduct

appropriate proceedings. The parties stipulated to the pertinent evidence and flled briefs.

The magistrate then issued a magistrate's decision which contains detailed findings of

fact and conclusions of law. (Attached as Appendix A.) The magistrate's decision

includes a recommendation that we deny the request for a writ of mandamus,

(13} Dillard has filed objections to the magistrate's decision, Counsel for the

BWC has filed a memorandum in response. The case is now before the court for review.

(14} Ms. Scott was injured in 1999 while working for Dillard, a self-insured

employer. Dillard certified her claim for "lumbosacral strain/sprain." When Ms. Scott

sought recognition of the additional condition of "L4-5 disc bulge," Dillard resisted. A

district hearing officer ("DHO") entered an order granting the additional condition. After

an appeal, a staff hearing officer ("SHO") also entered an order granting the additional

condition. Dillard's further appeal to the Industrial Commission of Ohio ("commission")

was refused.

{15} Dillard next filed an appeal to the Trumbull County Court of Common Pleas.

under R.C. 4123.512. Counsel for Ms. Scott dismissed that appeal and refiled the appeal

within the allotted time: Before the appeal could be heard, Ms. Scott and Dillard reached

a settlement under the terms of which Dillard paid Ms. Scott $15,000 to resolve all

workers' compensation claims flowing from her 1999 injuries. Since the settlement

included all the 1999 injuries, the appeal to the Trumbull County Court of Common Pleas

was dismissed.
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fy[6} Dillard, through its third-party administrator, then applied for reimbursement

of compensation and medical benefits It had paid for the L4-5 disc bulge. Dillard argued

that despite the fact it had lost before a DHO, an SHO and the commission, on the issue

of recognition of the L4-5 disc bulge,. Dillard had been a prevailing party because the

Trumbull County Court of Cornmon Pleas had not rendered a judgment on behalf of Ms.

Scott.

{17} The BWC, the Self-Insured Review Panel, and the administrator of the

BWC all rejected the application for reimbursement. Hence, this action in mandamus was

initiated. The magistrate who handled this.case has carefully and accurately addressed

the pertinent facts and applicable law. Stating the central issue succinctly, a self-insured

employer who pays a significant sum of money to settle a workers' compensation claim is

not a prevailing party such that the employer can obtain reimbursement from the surplus

fund for the money used to settle the claim. This is especially true where the employer

has lost at all levels of the commission.

{T8} Dillard, in essence, bought the dismissal of the appeal to common pleas

court as a part of the settlement. Dillard did not prevail in any intelligible sense of the

word "prevail." Since Dillard did not prevail, it cannot and should not be paid from the

surplus fund. For this reason, we reject Dillard's assertion that application.of State ex rel.

Sysco Food Serv, of Cleveland, Inc. v. Indus. Comm., 89Ohio St.3d 612, 2001-Ohio-1,

entitles Dillards to reimbursement. In Sysco, the. Supreme Court of Ohio held that, in

derogation of the specific Ianguage of R.C. 4123.512(H), a self-insured employer is

entitled to reimbursement from the surplus fund when "in a final administrative or judicial

action, it is determined that payments of compensation or benefits, or both, made to or on
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behalf of a claimant should not have been made." Id. at 615, citing R.C. 4123.512(H).

Sysco carves out a judicial exception on constitutional grounds to the legislature's

comprehensive workers' compensation scheme for Ohio-an exception that we believe

should not be lightly extended to cover the facts In the case before us.

(19} Our ruling is not governed by the practical consequence of accepting

Dillard's point of view. However, we cannot blind ourselvesto the chaos which would

result were we to' adopt Dillard's position. Self-insured employers would be encouraged

to pursue administrative appeals with no semblance of merit, followed by an appeal to

common pleas court.. Before the trial in common pleas court, the self-insured employer

would be able to settle the claim and then turn to the surplus fund for reimbursement of

the settlement costs, plus attorney fees, arguing that they had prevailed. The BWC,

which had no input to the settlement, would be expected to pay the self-insured employer

back from the surplus fund. Needless to say, the surplus fund would not long survive and

employers who had actually been defrauded would have no fund to reimburse them.

(110} We overrule the objections to the magistrate's decision, - We adopt the

findings of fact- and conclusions, of law contained in the magistrate's decision. We deny

the request for a writ of mandamus;

Objections overruled;
writ of mandamus denied.

DESHLER, J.; concurs.
FRENCH, J., dissents.

DESHLER, J., retired of the Tenth Appellate District,.
assigned to active duty under the authority of Section 6(C),
Article IV, Ohio Constitution..
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FRENCH, J., dissenting.

{111} Because I would sustain Dillard's objections and grant the requested writ, I
1 4_

respectfully dissent.

{y[12} This action concerns Diflard's entitlement to reimbursement from the

surplus fund for its payments of compensation and medical benefits to Scott, relating to

the condition of L4-5 disc bulge. Dillard contends that it is entitled to reimbursement

, pursuant to State'ex rel. Sysco Food Serv. of Cleveland, Inc. v. Indus. Comm., 89 Ohio

St.3d 612, 2000-Ohio-1. As the majority notes, In Sysco, the Ohio SUpreme Court held

that R.C. 4123.512(H) preserves an employer's right to reimbursement from the surplus

fund where, "'in a final administrative or judicial action, it is determined that payments of

compensation or benefits, or both, made to or on behalf of a claimant should not have

been made."' Id: at 614, quoting R.C. 4123.512(hi). BWC denied Ditlard's request for

reimbursement, based on the lack of a final administrative or judicial determination that

compensation and benefit payments should not have been made, and Dillard pursued

two unsuccessfut administrative appeals from the denial of its request.

{113} Here, like BWC, the magistrate concluded that there has been no

administrative or judicial determination that Scott was not entitled to partlcipate in. the

Workers' Compensation Fund. The magistrate also concluded that BWC is a necessary

party to any settlement agreement whereby an employer expects reimbursement from the

surplus fund. Dillard objects to both of those conclusions. Specifically, Dillard argues that

Scott's second voluntary dismissal of her complaint in Dillard's R.C..4123.512 appeal

constitutes a final determination that Scott is not entitled to participate in the Workers'

Compensation Fund. In recommending denial of relators request for a writ of
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mandamus, the magistrate concluded that Scott's second voluntary dismissal did not

constitute an administrative or judicial determination that Scott was not entitled to

participate in the Workers' Compensation Fund and that BWC is a necessary party to any

settlement agreement whereby an employer expects reimbursement from the surplus

fund.

(114} Dillard claims entitlement to reimbursement, pursuant to R.C.. 4123.512(H),

which provides, iri part:

An appeal from an order issued under division (E) of section
4123.511 of the Revised Code "' in which an award of
compensation has been made shall not stay the payment of
compensation under the award "`` during the pendency of
the appeal.. If, in a finat administrative or judiciat action, it is
detenrrined that payments of compensation or benefrts, or
both, made to or on beha/f of a claimant should not have
been made, the amount thereof shall be charged to the
surplus fund under division (B) of section 4123.34 of the
Revised Code. '*' In the event the employer is a self-
insuring employer, the self-insuring employer shall deduct
the amount from the paid compensation the self-insuring
employer reports to the administrator under division (L) of
section 4123.35 of the Revised Code. ""`

(Emphasis added.) In Sysco, at 614, the Sup(eme Court held that R.C. 4123.512(H)

must be read as preserving a self-insured employer's right to direct reimbursement from

the surplus fund. Id. By its terms, R.C. 4123.512(H) "limits reimbursement to situations

involving 'a, final administrative or judicial action [where] it is determined that payments

should not have been made."' State ex rel. Kokosing Constr. Co., Inc. v: Ohio Bur.

of Workers' Comp., 102 Ohio St.3d 429, 2004-Ohio-3664, at ¶30, quoting R.C.

4123.512(H). Neither R.C. 4123:512(H) nor Sysco requires more to warrant

reimbursement. !d. at ¶31.
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(9115) While the majority frames the issue as whether Dillard "prevailed," the

primary dispute here, in terms of the statute, is whether there has been a determination,

in a final administrative or judicial action, that payments should not have been made to

Scott for the alleged condition of L4-5 disc bulge. In my view, detennination of that issue

requires consideration of the effect of Scott's two voluntary dismissals, pursuant to Civ.R.

41(A), within the unique appellate process under R.C. 4123.512.

(9[16) R.C. 4123.512(A) gives both the claimant and the employer the right to

appea! a commission decision regarding the claimant's right to participate in the Workers'

Compensation Fund by filing a notice of appeal with the court of common pleas.

Regardles's of who files the notice of appeal, it is the claimant's responsibility to file a

complaint showing a cause of action to participate in the fund and setting forth the basis

for the trial court's jurisdiction. R,C, 4123.512(D); Kaiser v. Ameritemps; lnc,, 84 Ohio

St.3d 411, 413, 1999-Ohio-360. The claimant always bears the burden of going forward

with evidence and proof to the satisfaction of the court, despite having already satisfied a

similar burden before the commission. Robinson v. B.O.C. Group, Gen. Motors Corp., 81

Ohio St,3d 361, 366, 1998-Ohio•432, citing Zulevic v, Midland-Ross Corp. (1980), 62

Ohio St.2d 116., 118. Appeals pursuant to R.C. 4123,512 are de novo, and the trial court

must independently assess whether a claimant is entitled to participate in the Workers'

Compensation Fund without regard to the commission's findings. Youghiogheny & Ohio

Coal Co. v. Mayfield (1984), 11 Ohio St.3d 70, 71; Rice v. Stouffer Foods Corp. (Nov, 6,

1997), Cuyahoga App. No. 72515.

(9[17} In Kaiser, the Supreme Court addressed voluntary dismissals, pursuant to

Civ.R. 41(A), in the context of R.C. 4123,512 appeals, holding that "[a] workers'
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compensation claimant may employ Civ.R. 41(A)(1)(a) to voluntarily dismiss an appeal to

the court of common pleas brought by an employer under R.C. 4123.512." Kaiser, at

syllabus. A claimant's dismissal of her complaint does not affect the employer's notice of

appeal, which remains pending until the claimant refiles her complaint, Id. at 415.

However, a claimant may not perpetually delay refiling her complaint while continuing to

receive benefits because the savings statute, R.C. 2305.19, precludes claims refiled more

than one year after a voluntary dismissal. "If an employee does not refile his complaint

within a year's. time, he can no longer prove his entitlement to participate in the workers'

compensation system." Id., citing Rice.

(118} More recently, in Fowee v. Wesley Hall, Inc., 108 Ohio St.3d 533, 2006-

Ohio-1712, the Supreme Court speciflcally considered a claimant's failure to refile her

voluntarily dismissed complaint within one year, and held:

In an employer-initiated workers' compensatiorT appeal
pursuant to R.C, 4123.512, after the employee-claimant files
the petition as required by R.C. 4123.512 and voluntarily
dismisses it as allowed by Civ.R. 41(A), if the employee-
claimant fails to refile within the year allowed by the saving
statute, R.C. 2305,19, the employer is entitled to judgment
on its appeal. * * *

Id. at syllabus. Because the claimant bears the burden of going forward with evidence

and proof to the satisfaction of the common pleas court, the claimant's failure to refile a

complaint within one year after a voluntary dismissal entitled the employer to a judgment

that the claimant was not entitled to participate in the Workers' Compensation Fund, the

sole issue before the common pleas court.

{qi19} Other Ohio appellate courts have similarly explained the effect of a

claimant's failure to refile a complaint within one year after a voluntary dismissal. The
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Third District Court of Appeals has held that such a failure to refile "operates as a

forfeiture of (the] right to participate in the [workers' compensation] Fund and warrants
;

judgment as a matter of law" for the employer in an employer-initiated R.C. 4123.512

appeal. Goodwin v. BetterBrake Parts, Inc., Allen App. No. 1-04-37, 2004-Ohio-5095, at

¶11, citing Rice. The Eighth District Court of Appeals has stated that, "(i]f an employee

does not refile his complaint within the year's time, he can no longer prove his entitlement

to.participate in the workers' compensation system, as is.his burden on appeal." Rice,

citing Zuljevic at 118.

(120) While Scott did refile her complaint within the savings statute, she

voluntarily dismissed her refiled complaint with prejudice. Just as if Scott had failed to

refile her complaint, Scott's second voluntary dismissal constituted a forfeiture of her right

to participate in the Workers' Compensation Fund. At oral argument, BWC indicated that

a claimant's abandonment of her claim, as through a second voluntary dismissal, would

ordinarily operate as a determination that the claimant is not entitled to participate in the

Workers' Compensation Fund. Notably, in a motion for relief from judgment that BWC

filed in the-F2:C. 4123.512 appeal, BWC stated that, upon Scott's dismissatwith prejudice,

"[Scott's] claim would be deemed.denied by.a trial court, and [Dillard] will be entitled to

reimbursement from the state surplus fund for compensation paid on (Scott's] previously

allowed claim."

(g21) A notice of dismissat under Civ.R. 41(A)(1) is generally without prejudice

"except that a notice of dismissal operates as an adjudication upon the merits of any

claim that the plaintiff has once dismissed in any court." Civ.R. 41(A)(1). In setting forth

the double dismissal rule, "'Civ.R. 41(A) is clear that a second dismissal by a written
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notice *** operates as an adjudication on the merits and prohibits the plaihtiff from

pursuing that claim again.'" EMC Mtge. Corp: v. Jenkins, 164 Ohio App.3d 240, 2005-

Ohio-5799, at ¶7, quoting Fouss v. Bank One, Columbus, NA (June 27, 1996), Franklin

App. No. 96APE01-57. After her second dismissal, Scott can no longer prove her

entitlement to participate in the Workers' Compensation Fund for the alleged condition of

L4-5 disc bulge, as was her burden in the employer-initiated appeal. Scott's second

dismissal constituted an adjudication on the merits of her complaint, i,e., an adjudication

that she was. not entitled to participate in the Workers' Compensation Fund for the alleged

condition of L4-5 disc bulge. Therefore, Scott's second voluntary dismissal of her

complaint constituted a determination in a final judicial action that Scott was not entitled to

participate in the Workers' Compensation Fund,

(f22} In her decision, the magistrate relied on YoughiogherYy, in which the Ohio

Supreme Court considered "whether an employer's (R.C..4123.512) appeal "is subject

to dismissal due to the death of the employee during the pendency of the appeat."

Youghiogheny at 71. The Supreme Court noted that, "jiy the claimant dies during the

appellate process, he obviously cannot personally satisfy the required burden of proof' to

establish his entitlement to participate in -the Workers' Compensation Fund. Id. at 72.

However, rather than sanction dismissal of the appeal. in favor of either party, the

Supreme Court held that the proper procedure was to permit the state to proceed in place

of the daimant, so as to "provide the employer with its statutory right to appeal a decision

of the commission and also allow the state an opportunity to protect the [surplus] fund."

Id. The Supreme Court was particularly opposed to precluding an employer's appeal

through no fault of the employer. See id. Unlike the claimants in Youghiogheny, who
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died before having the opportunity to prove their entitlement to participate in the Workers'

Compensation Fund, Scott voluntarily forfeited her right to prove her entitlement by
;

dismissing her refiled complaint with prejudice, thus creating an adjudication on the merits

in favor of relator. An employer is not denied the right to appeal an adverse decision of

the commission where, as here, the employer participated in settlement negotiations,

which led to the execution of a settlement agreement that was approved by the

commission, stating that the claimant is not entitled to participate in the Workers'

Compensation Fund. Accordingly,l find Youghioghenydistinguishable,

(123} Furthermore, I do not find that the settlement agreement between Dillard

and Scott precludes Dillard's request for reimbursement. "Agreements for final settlement

of a workers' compensation claim were recognized as valid and enforceable even before

express statutory authority therefor was provided in the Workers' Compensation Act, "•"

Especially have such settlements been regarded as valid when approved by the Industrial

Commission.' " State ex rei. Johnston v. Ohio Bur. of Workers' Comp.; 92 Ohio St.3d 463,

466, 2001-Ohio-1284, quoting State ex rel. Weinberger v. Indus. Comm. (1941), 139 Ohio

St. 92, .96-97.

{yi24} Statutory authority for settlement of workers' compensation exists in R.C.

4123.65. In 1993, with the enactment of Am.Sub.H.B. Nd. 107, the General Assembly

made significant changes to that statute, including revisions to the procedure for filing and

processing settlement applications and distinctions between the role of state-fund

employers and self-insured employers. The amended version of R.C. 4123.65 "'gives

much more latitude to self-insured employers to negotiate settlements with their

employees.'" Johnston, quoting Estate of Orecny v. Ford Motor Co. (1996), 109 Ohio
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App.3d 462, 466. "The legislature intended by the amendments to promote the use of

settlement agreements and to give self-funded employers greater flexibility in negotiating

them." Estate of Orecny at 467.

(125) Here, Scott and Dillard executed a settlement agreement and release,

pursuant to which Dillard was to pay Scott $15,000 in exchange for Scott's release and

discharge of Dillard from any further claims arising from her Injuries. The settlement

agreement provided:

The parties further agree that the referenced workers'
compensation court appeal cited Pameia S. Scott v, Dillard's
Department Stores, and being Trumbull County Court of
Common Pleas Case No. 02 CV 2440, will be dismissed with
prejudice with the following order: Pamela S. Scott is not
entitled to participate in The Ohio Workers' Compensation
Fund for the alleged condition of L4-L5 disc bulge at the
plaintiffs costs.

(9i26) R.C. 4123.65(A) requires a self-insured employer that enters into a final

settlement agreement with its employee to mail a copy of the settlement agreement,

within seven days of its execution, to the administrator of BWC, who shall place the

agreement in the claimant's file. R.C. 4123.65(D) requires the self-insured employer to

immediately send a copy of the settlement agreement to the commission, which shall

assign the matter to an SHO. The SHO must determine, within 3D days after execution of

the settlement agreement, whether the settlement agreement is "a gross miscarriage of

justice" or "is clearly unfair.". R.C. 4123.65(D). If the SHO determines that the settlement

agreement is not clearly unfair or fails to act within the 30-day time limit, the settlement

agreement is approved. Id. Unless disapproved by the SHO, the settlement agreement

takes effect at the end of the 30-day period, absent prior withdrawal of consent by either
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the employer or the employee. See R.C. 4123.65(C). The allowance of 30 days for

administrative review provided by R.C. 4123.65 protects the interests. of the workers'

compensation system. Gibson v. Meadow Gold Dairy (2000), 88 Ohio St.3d 201, 203,

(1271 It is undisputed that Dillard sent the settlement agreement to the BWC

administrator and to the commission, that an SHO failed to issue an order disapproving

the settlement agreement within 30 days after Scott and Dillard executed it, and that the

agreement was, therefore, approved. At the latest, the settlement agreement was

approved and took effect on February 17, 2004, the day before Scott voluntarily

dismissed her complaint with prejudice. The settlement agreement, as approved by the

commission, expressly required dismissal of the R.C. 4123.512 appeal with prejudice.

The fact that the settlement agreement took effect the day before the dismissal does not

alter the conclusion that the dismissal constituted a determination in a fihal judicial action

that Scott was not entitled to participate in the Workers' Compensation Fund.

(128) For these reasons, I would conclude that Scott's voluntary dismissal with

prejudice constituted a determination, in a final administrative or judicial action, that

payments to Scott, relating to the condition of L4-5 disc bulge, should not have been

made. Therefore, I would sustain Dillard's first objection to the magistrate's decision.

(129) In its. second objection, which the majodty overrules without discussion,

Dillard objects to the magistrate's conclusion that BWC is a necessary party to any

settlement agreement whereby a self-insured employer expects reimbursement from the

surplus fund. Nothing in R.C. 4123.65, which sets forth the exclusive procedures for

settling workers' compensation claims, requires that BWC be included in settlement

negotiations or be a party to a settlement agreement between a self-insured employer
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and a claimant. To the contrary, R.C. 4123,65(A) speaks of a"self-insuring employer

[entering] into a final settlement agreement with an employee," with no mention of BWC's

participation in either the settlement process or the final settlement agreement, Were

BWC a required party, there would be no need for the statute's requirement that the.self-

insured employer submit an executed settlement agreement to the BWC administrator.

Additionally, R.C. 4123.65(C) provides that "[n]o settlement agreed to by a self-

insuring employer and the self-insuring employer's employee shafl take effect until thirty

days after the self-insuring employer and employee sign the final settlement

agreement." Again, the statute is silent as to any requirement that BWC approve a final

settlement between a seif-insured employer and its employee. Further indication that

BWC is not required to approve settlement agreements between self-insured employers

and their employees exists in R.C. 4121.121(B). In its recitation of the duties of the BWC

administrator, R.C. 4121.121(B)(18) requires the administrator to approve applications for

the final settlement of claims, "except in regard to the applications of self-insuring

employers and their employees."

(y(30) Despite the absence of statutory authority for its position, BWC argues that

it must be a party to a final settlement because of its.trustee function in overseeing the

proper use and management of the insurance fund. However, the Ohio Supreme Court

has stated that R.C. 4123.65's provision of 30 days for administrative review prior to any

settlement agreement taking effect is sufficient to protect the interests of the workers'

compensation system. See Gibson at 203. Here, Dillard complied with the statutory

requirements of R.C. 4123.65, and the commission approved Dillard's final settlement

with Scott. I find no authority for a requirement that BWC is a necessary party to any
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settlement agreement whereby an employer expects to apply for reimbursement from the

surplus fund, Accordingly, I would sustain Dillard's second objection to ^he magistrate's

decision.

{y(31} In conclusion, I would adopt the magistrate's findings of fact but sustain

Dillard's objections to the magistrate's conclusions of law. Because, in my view, Dillard

met the requirements for reimbursement under R.C. 4123.512(H) and Sysco, I,would

conclude that-•BWG abused its discretion in denying Dillard's request for reimbursement,

Accordingly, I would grant the requested writ and order BWC to grant Dillard's request for

reimbursement.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel,
Dillard Department Stores, Inc.,
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v. No. 06AP-726

William E. Mabe, Administrator, Ohio (REGULAR CALENDAR)
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Ohio Bureau of Workers' Compensation
and Pamela S. Scott,
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MAGISTRATE'S DECISiON

Rendered on January 22, 2007

Moscarino & Treu, L.L.P., Michael J. Bertsch, Edward S.
Jerse and Kathleen E. Gee, for relator.

Marc Dann, Attorney General, and Stephen D. Pfymale, for
respondent William E. Mabe, Administrator, Ohio Bureau of
Workers' Compensation.

IN MANDAMUS

(132) Relator, Dillard Department Stores, Incorporated, has filed this original

action requesting that this court issue a writ of mandamus ordering respondent Ohio

Bureau of Workers' Compensation ("BWC") to vacate the April 20, 2006 order denying

relator's request for reimbursement from the surplus fund and orderirig the BWC to
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reimburse relator. Further, relator seeks an award of costs and attorney fees pursuant

to R.C. 2731.11.

Findinqs of Fact:

(133} 1. Pamela S. Scott ("claimant") sustained a work-related injury on

June 21, 1999, and relator, a self-insured employer, certified the claim for "lumbosacral

strain/sprain."

(134} 2, On February 22, 2000, claimant filed a motion requesting that her claim

be additionally allowed for the following condition: "14-5 disc bulge." Claimant also

requested treatment by Dr. Jeffrey Stychno.

(135} 3. Claimant's motion was heard before a district hearing ofticer, ("DHO").

The DHO determined that claimant's claim should be additionally allowed for the.

condition L4-5 disc bulge for the following reasons:

This finding is based upon: (1) the MRI report of
08/27/1999; (2) the claimant's testimony at hearing that she
has persisted with low back and right leg radicular pain
subsequent to her 06/21/1999 injury; (3) the claimant's
testimony that she did not suffer from back pain prior to
06/21/1999; and (4) the 02/14/1999 report of Dr. Stychno
causally relating the above disorder to the injury in this claim.

{136) 4. Relator's appeal was heard before a, staff hearing officer ("SHO") on

August 3, 2000, and resulted in an order affirming the prior DHO order and additionally

allowing claimant's claim for L4-5 disc bulge.

(y(37} 5. Relators further appeal was refused by order of the commission mailed

September 7, 2000.

(138) 6. Thereafter, relator filed an appeal pursuant to R.C. 4123.512. in the

Trumbull County Court of Common Pleas.
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{139} 7. As required by R.C. 4123.512(D), claimant filed a complaint in the

common pleas court in December 2000.
a

(140} 8. Claimant subsequently filed a voluntary dismissal pursuant to Civ,R.

41 (A)(1)(a) and then refiled a complaint within the statutorily-provided time provided by

R,C,2305.19.

{141} 9. Before trial began, relator and claimant agreed on a proposed

settlement of ciaimant's entire workers' compensation claim. Pursuarit to that

settlement agreement, claimant would receive $15,000, ahd would forever release and

discharge relator from any further claims arising from the injuries she sustained on .

June 21, 1999. The settlement agreement took into account the fact that the lndustrial

Commission of Ohio ("commission") had 30 days to approve or disapprove the

settlement. Further, the settlement agreement provided that, after.the 30-day period

and provided that the commission approved the settlement, claimant would dismiss her

complaint with prejudice with the following language to be included In the court's order:

**' Pamela S. Scott is not entitled to participate in
The Ohio Workers' Compensation Fund for the alleged
condition of L4-L5 disc bulge at the plaintiffs costs.

Neither the BWC nor the commission participated in the settlement negotiations.

(142) 10. Relator filed a copy of the settlement agreement with the BWC on

January 23, 2004, and with the commission on January 26, 2004.

{143} 11. On or about February 18, 2004, claimant filed a notice of voluntary

dismissal with prejudice pursuant to Civ.R. 41(A)(1)(a). The notice provided as follows:

Plaintiff, Pamela S. Scott, does hereby give notice
that this case is dismissed voluntarily; with prejudice, at
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Plaintiffs cost, pursuant to Rule 41(A)(1)(a), of the Ohio
Rules of Civil Procedure.

{144} 12. Because the commission failed to issue an order either approving or .

denying the settlement agreement, the settlement agreement was automatically

approved,

{145} 13. On June 11, 2004, relator, through its third-party administrator,

applied for reimbursement from the surplus fund for compensation and medical benefits

which relator had paid to claimant for the condition L4-5 disc bulge.

{146} 14. On August 4, 2004, the office of the Ohio Attorney General filed a

motion for relief from judgment and substitution of parties on behalf of the BWC, The

BWC requested relief, pursuant to Civ,R. 60(B)(5), due to relator's assertion that it was

entitled to reimbursement from the surplus fund pursuant to State ex rel. Sysco Food

Serv. of Cleveland, Inc. v. Indus. Comm. (2000), 89 Ohio 5t.3d 612, and State ex rel.

Youghiogheny & Ohio Coal Co. v. Mayfield (1984), 11 Ohio St.3d 70.

{147} 1.5. By letter dated August 23, 2004, relator was notified by the BWC that

its request for reimbursement was being denied.

(9[481 16. By letter dated September 21, 2004, relator.informed the BWC that it

was appealing the decision to deny relator reimbursement to the Self-Insured Review.

Panel.

{y[49} 17. By order mailed November 1, 2005, the Self-Insured Review.Panel

determined that relator was not entitled to reimbursement from the surplus fund

because there was no final administrative or judicial determination that compensation

and benefit payrnents should not have been paid to claimant for the disputed condition.
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(150) 18. Relator appealed that decision and, by order dated April 20, 2006, the

administrator of the BWC upheld the decision of the Self-Insured Review, Panel denying

relator's request for reimbursement from the surplus fund pursuant to Sysco, for the

following reasons:

`"'[T)he dispute between the employer and the
injured worker concerned a request for an additional
allowance in the claim. The injured worker's request for the
additional allowance was granted at the administrative level
by the Industrial Commission, and the employer then filed an
appeal-to court on this issue. Prior to a determination on the
merits by the court, parties entered into a settlement
agreement that ended the dispute between them. '"'
[Wjhile the settlement ended the dispute,the employer did
not "prevail," and there is no administrative or judicial
determination that compensation and benefit payments
should not have been paid for the disputed condition. The
claim remains allowed, as does the disputed condition.

(9[51) 19. Thereafter, relator filed the instant mandamus action in this court.

Conclusions of Law:

{152) The issue before the magistrate is framed as follows: When it is the

employer who has initiated an appeal, pursuant to R.C. 4123.512, to a common.pleas

court from an order of the commissiqn finding that the claimant is entitled,to participate

in the workers' compensation fund for a certain condition and where the employer and

the claimant enter into a settlement agreement, without the, participation of a

representative from the BWC, whereby the claimant agrees to accept a certain sum of

money from the employer in exchange for the claimant voluntarily dismissing the

complaint with prejudice and agreeing that the claimant is nof entitled to participate. in

the workers' compensation fund for that allowed condition, does the employer have the

right to be automatically reimbursed from the surplus fund pursuant to Sysco? For the
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reasons that follow, it is this magistrate's decision that the employer, relator herein, does

not have an automatic right to reimbursement.

(153) R.C. 4123.512 (formerly R.C. 4123.519) provides an employer or a

claimant With the opportunity to appeal certain adverse rulings by the commission. The

appeal is initiated by the filing of a notice of appeal by the party seeking relief from the

commission's order. Regardless of which party files the notice of the appeal, the

employer or the claimant, R,.C. 4123,512 requires that the claimant will thereafter file a

complaint in the common pleas court.

(154} The appeal authorized by R.C. 4123.512 is unique in that it is considered

a trial de novo. Youghiogheny, at 71. The Youghiogheny court stated further:

'** The burden of proof, as well as the burden of
going forward, remains with the claimant, '** This court
recently stated that *" where an employer appeals an
unfavorable administrative decision to the court the claimant
must, in effect, reestablish his workers' compensation claim
to, the satisfaction of the common pleas court even though
the claimant has previously satisfied a similar burden at the
administrative level." [Zulevic v. Midland-Ross (1980), 62
Ohio St.2d 116], at 1.18.

Id.

(155} Because the action is de novo, the common pleas court ultimately can

either find that the claimant is entitled to participate in the workers' compensation fund

or that the claimant is not entitled to participate. Sometimes, the decision of the

common pleas court is opposite from the decision rendered by the commission. As

such, sometimes employers now become liable to pay benefits to a claimant whose

claim was formerly disallowed by the commission, and sometimes, a claimant's

previously allowed claim is denied. When the claimant prevails, the claim is allowed
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and the employer becomes responsible for the payment of inedical bills and potentially

for future compensation. However, when the employer prevails, the employer has often

already paid medical billsand even other compensation to the claimant who is now no

longer entitled to that compensation. In Sysco, the court stated that the employer's right

to recover this money is unquestioned.

(156} Effective October 20, 1993, R.C. 4123.511(J) and 4123.512(H) were

enacted and R.C. 4123.515 and 4123.519, which provided for dollar-reimbursement via

direct payments from the surplus fund to the self-insured employer, were repealed.

R.C. 4123.511(J) provides, in pertinent part:

Upon the final administrative or judicial determination
under this section or section 4123.512 of the Revised Code
of an appeal of an order to pay compensation, if a claimant
is found to have received compensation pursuant to a prior
order which is reversed upon subsequent appeal, the
claimant's employer, if a self-insuring employer, or the
bureau, shall withhold from any amount to which the
claimant becomes entitled pursuant to any otaim, past,
present, or future, under Chapter 4121., 4123., 4127., or
4131. of the Revised Code, the amount of previously paid
compensation to the claimant which, due to reversal upon
appeal, the claimant is not entltled[.] **'

(157} R.C. 4123.512(H) compliments R.C. 4123.511(J), and provides, in

pertinent part:

An appeal from an order issued under division (E) of
section 4123.511 of the Revised Code or any action filed in
court in a case. in which an award of compensation has been
made shall not stay the payment of compensation under the
award or payment of compensation for subsequent periods
of total disability during the pendency of the appeal. tf, in a
final administrative or judicial action, it is determined that
payments of compensation or benefits, or both, made to or
on behalf of a claimant should not have been made, the
amount thereof shall be charged to the surplus fund under
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division (B) of section 4123.34 of the Revised Code. In the
event the employer is a state risk, the amount shall not be
charged to the employer's experience. In the event the
employer is a self-insuring employer, the self-insurrng
employer shall deduct the amount from the paid
compensation the self-insuring employer reports to the
administrator under division (L) of section 4123.35 of the
Revised Code. * * *

(Emphasis added.)

(y[58) In the Sysco case, the claimant's claim was allowed at the commission

tevel. The employer appealed the claim and continued to pay temporary total disability

compensation and medical benefits during the course of the common pleas, court

proceedings. Ultimately, the court disallowed the claimant's claim in its entirety and the

Cuyahoga County Court of Appeals affirmed that decision. Thereafter, Sysco sought

reimbursement from the state surplus fund for the compensation and benefits it had

been required to pay the claimant. The commission denied Sysco's request stating that

Sysco's recovery rights were governed by R.C. 4123.511(J), which provides for

reimbursement via an offset from any future claims made by the claimant.

(q[59) Sysco appealed and argued that R.C. 4123.511(J), as applied to self-

Insured employers, denies the right to a remedy guaranteed by Section 16, Article 1,

Ohio Constitution. Sysco argued that R.C. 4123.512(H) must be read as preserving the

right to reimbursementfrom the surplus fund. The Supreme Couft of Ohio agreed.

{160} In the present case, relator argues that the dismissal with prejudice of

claimant's complaint in the common pleas court constitutes a."final judicial action"

determining that "payments of compensation or benefits, or both, made to or on behalf

of a claimant should not have been made," and that pursuant to R.C. 4123.512(H), the
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amount of benefits and compensation paid by relator to claimant must be charged to the

surplus fund..

{161) The BWC argues that the settlement agreement and subsequent

dismissal of claimant's complaint does not constitute a"flnal judicial action" which

determined that "payments of compensation or benefits, or both, made to oron behalf of

a claimant should not have been made." The BWC's argument focuses on the fact that

the settlement agreement entered into between relator and claimant preceded the

dismissal of claimant's complaint and that relator cannot turn that into a final judicial

determination that claimant is not entitled to participate in the workers' compensation

fund for 1-4-5 dlsc bulge which would automatically trigger relators right to

reimbursement under Sysco and the Ohio Revised Code.

{162} In arguing that a final judicial termination is not required in order for

surplus.fund reimbursement to be made, relator points to the court's decision in State ex

rel. Kokosing Constr. Co., Inc. v, Ohio Bur. of Workers' Comp., 102 Ohio St.3d 429,.

2004-Ohio-3664, In Kokosing, the claimant, Gregory D. Neff, had sustained at least two

industrial back injuries.and hurt his back in, a 1985 car accident before he commenced

employment with Kokosing. In March 1992, Neff told his employer that he had just

slipped while on the roof and had injured his back. Kokosing certified Neffs workers'

compensation claim as valid and paid medical bills and compensation to Neff,

{163} In 1997, Neff admitted that he had fabricated the accident at Kokosing in

order to get renewed treatment for back pain which had continued to bother him since

the 1980s. Kokosing asked the commission to exercise its continuing jurisdiction to

deny the claim based upon Neffs confession and requested reimbursement of all
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payments Kokosing had paid to Neff. While the matter was pending, Kokosing and Neff

entered into a stipulation and agreement whereby:

*'* In exchange for Kokosing's agreement to forgo
any action against Neffs residence, Neff, among other
things, reiterated his admission that the accident did not
occur, concurred in the denial of his claim, and.agreed that if
he became reemployed he would repay Kokosing $100 per
week. This stipulation and agreement was filed In the Stark
County Probate Court as part of guardianship proceedings
and was also incorporated into an October 28, 19.97 ex parte

^commission order that denied the claim in its entirety and
ordered reimbursement pursuant to the filed document,

Kokosing, at ¶4.

(y[64} Neff repaid only $400 as of August 2001, leaving Kokosing with

"$133,419.26 in unreimbursed expenses related to the fraudulent claim," Id. at ¶5.

Thereafter, Kokosing requested reimbursement from the state surplus fund pursuant to

R.C. 4123.512(H) and Sysco. The BWC denied Kokosing's request finding that Sysco

was inapplicable. Kokosing filed a mandamus action and this court issued a writ of

mandamus vacating the BWC's order and commanding the BWC to enter a new

decision reimbursing Kokosing from the state surplus fund pursuant to Sysco.

(165) Upon appeal to the Supreme Court of Ohio, this court's decision was

affirmed. The BWC argued the following:

* * * Sysco applies only to what it calls "straight-line
appeals," i.e., an employer's appeal of the initial workers'
compensation claim allowance. * * *

Id. at ¶28. The court disagreed and stated, in pertinent part:

Kokosing contested Neffs claim years later because
evidence of fraud did not surface until years later. Like
Sysco, Kokosing paid extensive compensation and beneflts
pursuant to an award that was eventually overturned. The
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bureau has offered no compelling legal, practical, or financial
reason for treating Kokosing any differently from Sysco or for
confining surplus fund reimbursement to "straight-line
appeals.,, i

+..

This case invotves a deliberate fabrication of an
industrial accident. Kokosing initially relied on what it
believed to be claimant's good-faith assertion of an injury
and expended tens of thousands of dollars in compensation
and benefit payments before claimant's conscience
generated a confession. Kokosing then obtained what the
statute requires for surplus fund reimbursement-an
administrative declaration that the claim was fraudulent and
that the allowance, and the consequent payment of
compensation and benefits, should never have occurred.
...

Id. at ¶29-31. (Emphasis added.)

{166} In the present case, the magistrate finds that the compelling reasons

present in Kokosing are not present in this case, As such, Kokosing does not apply. As

noted previously in the findings of fact, claimant had been successful before the

commission. Relator filed a notice of appeal in the common pleas court. Pursuant to

R.C. 4123.512, claimant was thereafter required to file a complaint in the common pleas

court. Thereafter, prior to any determination that claimant was not entitled to participate

in the workers' compensation fund, relator and claimant entered into a settiement

agreement. Thereafter, claimant dismissed her complaint.

(9[67} In considering this issue, the magistrate finds the rationale from

Youghiogheny to be most helpful, In Youghiogheny, the claimant, Robert Fairclough,

Jr., filed a claim for occupational disease benefits alleging that he was suffering from

coal workers' pneumoconiosis with the BWC. The BWC and the commission agreed
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and Fairclough's claim was allowed. Thereafter, the employer, a self-insured employer,

filed an appeal in the Harrison County Court of Common Pleas pursuant to former R.C.

4123.519, now 4123;512. Fairclough died just before the matter proceeded to trial.

Upon motion, the trial court dismissed the action thereby precluding the employer's

appeal. The court of appeals affirmed the dismissal, Ultimately, the matter was

appealed to the Supreme Court of Ohio pursuant to a motion to certify that case with

another case:•-The Youghiogheny court set out the issue as follows:

•(WJhether an employer's appeal from an adverse
ruling by the Industrial Commission is subject to dismissal
due to the death of the employee during the pendency of the
appeal....

Id. at 71.

(,168} The BWC argued that a workers' compensation claim abates upon the

death of the claimant and cited Rettiff v. Flowers (1970), 25 Ohio App.2d 113, in

support. In Ratliff, the employee was initially granted benefits by the commission.

Thereafter, Ratliff filed a further claim for additional compensation for a subsequent

disability alleged to have arisen from the original accident. The claim was denied and

the claimant appealed the matter to the Scioto County Court of Common Pleas. Ratliff

died prior to any disposition of his appeal. The court ultimately concluded that an

employee must recover pursuant to his individual right under the workers' compensation

statutes and that right abates upon the death of the employee.

{169} In Youghiogheny, the court distinguished Rattiff specifically on the basis

that the rationale from Ratlif( should not be applied to an appeal initiated by the

employer because that would violate the rationale behind former R.C. 4123.519
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(4123.512), and preclude an employer's appeal through no fault of its own. As such, the

court found that upon the death of the employee, the state of Ohio becomes the real

party in interest to the litigation and the state should proceed in place of the claimant

because this "will provide the employer with its statutory right to appeal a decision of the

commission and also allow the state an opportunity to protect the fund." Id. at 72.

(170) In. Youghiogheny, the court stressed that there is a difference between an

appeal to the common pleas court initiated by the employee/claimant and an appeal

initiated by the employer. When the employer is the party appealing the decision of the

commission, it is the employer's appeal even though it is the employeelclaimant who is

required to file the complaint and who has the burden of proof. As such, 'rf the

employee/claimant dies before a.final determination, the employee/claimant's estate is,

not substituted as a party since the employee/claimant's right abates at death.

However, when it is the employer who has initiated the appeal, it would be unfair and

deny the employer the opportunity to recover any amount of improperly paid benefits.

(171) Because relator initiated the appeal in the common pleas court, this

magistrate finds that the appeal was, in reality, relator's. When relator and claimant

entered into settlement negotiations and reached an agreement whereby claimant

would dismiss the complaint, claimant was, in realit y, dismissing relatoes appeal. Unlike

the Kokosing case where the claimant had committed fraud and the BWC and

commission were both involved and administratively an order was put on denying Neffs

claim in its entirety, the BWC was hot a party to the settlement negotiations and was not

a party to the. agreement.
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(172} At oral argument, the magistrate ascertained and counsel agreed that

claimants and employers do settle and dismiss R.C. 4123.512 appeals with some

regularity. Obviously, some of these cases are settled in the.employer's favor. Further,

counsel argued that often employees who prevail in this manner have been permitted to

be.reimbursed from the surplus fund. In other words, the BWC has permitted some

employers to be reimbursed. However, in the present case, the BWC did not agree to

permit the employer (relator) to be reimbursed. Relator argues that, as a matter of law,

reimbursement is automatic. As.explained herein before, this magistrate disagrees.

Further, the fact that the BWC has previously approved reimbursements does not make

it a legally enforceable right in the absence of either BWC approval . or a final

determination that claimant is not entitled to participate.

{173} The magistrate finds that, in this case, claimant's dismissal of her

complaint following a settlement agreement between her and relator actually constitutes

a dismissal of relator's action and does not constitute a final determination by either the

commission or a court that claimant is not entitled to participate in the workers'

compensation fund. Further, the magistrate flnds that relator's attempt. to include

language in the dismissal entry that claimant is not entitled to participate in the surplus

fund for L4-5 disc bulge does not turn that dismissal into something which it is not.

Lastly, because surplus fund.reimbursement directly involves the BWC and the funds

which the BWC is legally charged by law with the responsibility of safeguarding, the

BWC is a necessary party to any settlement agreement whereby an employer expe

to receive reimbursement from the BWC's surplus fund, As such, this court should deny
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{.174} relator's request for a writ of mandamus. Relator's request for an award of

costs and attomey fees is denied.

MAGISTRATE

'

/s/ Stephanie Bisca Brooks
STEPHANIE BISCA BROOKS

NOTICE TO THE PARTIES '

Civ.R. 53(D)(3)(a)(iii) provides that a party shall not
assign as error on appeal the court's adoption of any factual
finding or legal conclusion, whether or not specifically
designated as a finding of fact or conclusion of law under
Civ.R, 53(D)(3)(a)(ii), unless the party timely and speqiflcally
objects to that factual finding or legal conclusion as required
by Civ,R. 53(D)(3)(b).
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IN MANDAMUS

Relator, Dillard Department Stores, Incorporated, has filed this original ac-

tion requesting that this court issue a writ of mandamus ordering respondent Ohio Bu-

reau of Workers' Compensation ("BWC") to vacate the April 20, 2006 order denying re-

lator's request for reimbursement from the surplus fund and ordering the BWC to reim-

burse relator. Further, relator seeks an award of costs and attomey fees pursuant to

R.C.2731.11.
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Findings of Fact:

1. Pamela S. Scott ("claimant") sustained a work-related injury on,

June 21, 1999, and relator, a self-insured employer, certified the claim for "lumbosacral

strain/sprain."

2. On February 22, 2000, claimant filed a motion requesting that her claim

be additionally allowed for the following condition: "L4-5 disc bulge." Claimant also re-

quested treatment by Dr. Jeffrey Stychno.

3. Claimant's motion was heard before a district hearing officer ("DHO").

The DHO determined that claimant's claim should be additionally allowed for the condi-

tion L4-5 disc bulge for the following reasons:

This finding is based upon: (1) the MRI report of
08/27/1999; (2) the claimant's testimony at hearing that she
has persisted with low back and right leg radicular pain sub-
sequent to her 06/21/1999 injury; (3) the claimant's testi-
mony that she did not suffer from back pain prior to
06/21/1999; and (4) the 02/14/1999 report of Dr. Stychno
causally relating the above disorder to the injury in this claim.

4. Relator's appeal was heard before a staff hearing officer ("SHO") on

August 3, 2000, and resulted in an order affirming the prior DHO order and additionally

allowing claimant's claim for L4-5 disc bulge.

5. Relator's further appeal was refused by order of the commission mailed

September 7, 2000.

6. Thereafter, refator filed an appeal pursuant to R.C. 4123.512 in the

Trumbull County Court of Common Pleas.

7. As required by R.C. 4123.512(D), claimant filed a complaint in the

common pleas court in December 2000.
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8. Claimant subsequently flied a voluntary dismissal pursuant to Civ.R.

41(A)(1)(a) and then refifed a complaint within the statutorily-provided time provided by

R.C. 2305.19.

9. Before trial began, relator and claimant agreed on a proposed settle-

ment of claimant's entire workers' compensation claim, Pursuant to that settlement

agreement, claimant would receive $15,000, and would forever release and discharge

relator from any further claims arising from the injuries she sustained on June 21, 1999.

The settlement agreement took into account the fact that the Industrial Commission of

Ohio ("commission") had 30 days to approve or disapprove the settlement. Further, the

settlement agreement provided that, after the 30-day period and provided that the

commission approved the settlement, claimant would dismiss her complaint with preju-

dice with the following language to be included in the court's order:

"' Pamela S. Scott is not entitled to participate in The Ohio
Workers' Compensation Fund for the alleged condition of L4-
L5 disc bulge at the plaintifrs costs.

Neither the BWC nor the commission participated in the settlement negotiations.

10. Relator filed a copy of the settlement agreement with the BWC on

January 23, 2004, and with the commission on January 26, 2004.

11. On or about February 18, 2004, claimant filed a notice of voluntary

dismissal with prejudice pursuant to Civ.R. 41(A)(1)(a). The notice provided as follows:

Plaintiff, Pamela S. Scott, does hereby give notice that this
case is dismissed voluntarily, with prejudice, at Plaintiffs
cost, pursuant to Rule 41(A)(1)(a), of the Ohio Rules of Civil
Procedure.

12. Because the commission failed to issue an order either approving or

denying the settlement agreement, the settlement agreement was automatically ap-

proved.

PAGE 36



No.06AP-726

13. On June 11, 2004, relator, through its third-party administrator, ap-

plied for reimbursement from the surplus fund for compensation and medical benefits

which relator had paid to claimant for the condition L4-5 disc bulge,

14. On August 4, 2004, the office of the Ohio Attorney.General filed a mo-

tion for relief from judgment and substitution of parties on behalf of the BWC. The BWC

requested relief, pursuant to Civ.R. 60(B)(5), due to relator's assertion that it was enti-

tled to reimbu'rsement from the surplus fund pursuant to State ex rel. Sysco Food Serv.

of Cleveland, Inc. v. Indus. Comm. (2000), 89 Ohio St.3d 612, and State ex rel.

Youghiogheny & Ohio Coal Co. v. Mayfeld (1984), 11 Ohio St.3d 70.

15. By letter dated August 23, 2004, relator was notified by the BWC that

its request for reimbursement was being denied.

16. By letter dated September 21, 2004, relator informed the BWC that. it

was appealing the decision to deny relator reimbursement to the Self-Insured Review

Panel.

17. By order mailed November 1, 2005, the Self-Insured Review Panel

determined that relator was not entitled to reimbursement from. the surplus fund be-

cause there was no final administrative or judicial determination that compensatlon and

benefit payments should not have been paid to claimant for the disputed condition.

18. Relator appealed that decision and, by order dated April 20, 2006, the

administrator of the BWC upheld the decision of the Self-Insured Review Panel denying

relator's request for reimbursement from the surplus fund pursuant to Sysco, for the fo1-

lowing reasons:

'"'[T]he dispute, between the employer and the injured
worker concerned a request for an additional allowance in
the claim. The injured worker's request for the additional al-
lowance was granted at the administrative level by the
Industrial Commission, and the employer then filed an
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dustrial Commission, and the employer then filed an appeal
to court on this issue. Prior to a determination on the merits
by the court, parties entered into a settlement agree#nent
that ended the dispute between them. ''"While the set-
tlement ended the dispute, the employer did not "prevail,"
and there is no administrative or judicial determination that
compensation and benefit payments should not have been
paid for the disputed condition. The claim remains allowed,
as does the disputed condition.

19. Thereafter, relator filed the instant mandamus action in this court.

Conclusions of Law:

The issue before the magistrate is framed as follows: When it is the em-

ployer who has initiated an appeal, pursuant to R.C. 4123.512, to a common pleas court

from an order of the commission finding that the claimant is entitled to participate in the

workers' compensation fund for a certain condition and where the employer and the

claimant enter into a settlement agreement, without the participation of a representative

from the BWC, whereby the claimant agrees to accept a certain sum of money from the

employer in exchange for the claimant voluntarily dismissing the complaint with preju-

dice and agreeing that the claimant is not entitled to participate in the workers' compen-

sation fund for that allowed condition, does the employer have the right to be automati-

cally reimbursed from the surplus fund pursuant to Sysco? For the reasons that follow,

it is this magistrate's decision that the employer, relator herein, does not have an auto-

matic right to reimbursement.

R.C. 4123.512 (formerty R.C. 4123.519) provides an employer or a claim-

ant with the opportunity to appeal certain adverse rulings by the commission. The ap-

peal is initiated by the filing of a notice of appeal by the party seeking relief from the

commission's order. Regardless of which party files the notice of the appeal, the em-
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ployer or the claimant, R.C. 4123.512 requires that the claimant will thereafter file a

complaint in the common pleas court. ,

The appeal authorized by R.C. 4123.512 is unique in that it is considered

a tria( de novo. Youghiogheny, at 71. The Youghiogheny court stated further:

'"" The burden of proof, as well as the burden of going for-
ward, remains with the claimant. '`' This court recently
stated that " * where an employer appeals an unfavorable
administrative decision to the court the claimant must, in ef-
fect, reestablish his workers' compensation claim to the sat-
isfaction of the common pleas court even though the claim-
ant has previously satisfied a similar burden at the adminis-
trative level." [Zuijevic v. Midland-Ross (1980), 62 Ohio St.2d
116j,at118.

Id.

Because the action is de novo, the common pleas court ultimately can ef-

ther find that the claimant is entitled to participate in the workers' compensation fund or

that the claimant is not entitled to participate. Sometimes, the decision of the common

pleas court is opposite from the decision rendered by the commission. As such, some-

times employers now become liable to pay benefits to a claimant whose claim was for-

.merly disallowed by the commission, and sometimes, a claimant's previously allowed

claim is denied. When the claimant prevails, the claim is allowed and the employer be-

comes responsible for the payment of medical bills and potentially for future compensa-

tion. However, when the employer prevails, the employer has often already paid medi-

cal bills and even other compensation to the claimant who is now no longer entitled to

that compensation. In Sysco, the court stated that the employei's right to recover this

money is unquestioned.

Effective October 20, 1993, R.C. 4123.511(J) and 4123.512(H) were en-

acted and R.C. 4123.515 and 4123.519, which provided for dollar-reimbursement vla
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direct payments from the surplus fund to the self-insured employer, were repealed.

R.C. 4123.511(J) provides, in pertinent part:

Upon the final administrative or judicial determination under
this section or section 4123.512 of the Revised Code of an
appeal of an order to pay compensation, if a claimant is
found to have received compensation pursuant to a prior or-
der which is reversed upon subsequent appeal, the claim-
ant's employer, if a self-insuring employer, or the bureau,
shall withhold from any amount to which the claimant be-
•comes entitled pursuant to any claim, past, present, or fu-
ture, under Chapter 4121., 4123., 4127., or 4131. of the Re-
vised Code, the amount of previously paid compensation to
the claimant which, due to reversal upon appeal, the claim-
ant is not entitled[j "'

R.C. 4123.512(H) compliments R.C. 4123.511(J), and provides, in perti-

nent part:

An appeal from an order issued under division (E) of section
4123.511 of the Revised Code or any action filed in court in
a case in which an, award of compensation has been made
shall not stay the payment of compensation under the award
or payment of compensation for subsequent periods of total
disability during the pendency of the appeal. If, in a final ad-
ministrative or judicfal action, it is determined that payments
of compensation or benefds, or both, made to or on behatf of
a claimant should not have been made, the amount thereof
shall be charged to the surplus fund under division (B) of
section 4123.34 of the Revised Code. In the event the em-
ployer Is a state risk, the amount shall not be charged to the
employers experience. In the event the employer is a self-
insuring employer, the self-insuring employer shall deduct
the amount from the paid compensation the self-insuring
employer reports to the administrator under division (L) of
section 4123.35 of the Revised Code. '''

(Emphasis added.)

In the Sysco case, the claimant's claim was allowed at the commission

level. The employer appealed the claim and continued to pay temporary total disability

compensation and medical benefits during the course of the common pleas court pro-

ceedings. Ultimately, the court disallowed the claimant's claim in its entirety and the
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Cuyahoga County Court of Appeals affirmed that decision. Thereafter, Sysco sought

reimbursement from the state surplus fund for the compensation,and benefits it had

been required to pay the claimant. The commission denied Sysco's request stating that

Sysco's recovery rights were governed by R.C. 4123.511(J), which provides for reim-

bursement via an offset from any future claims made by the claimant.

Sysco appealed and argued that R.C. 4123.511(J), as applied to self-

insured employers, denies the right to a remedy guaranteed by Section 16, Article 1,

Ohio Constitution. Sysco argued that R.C. 4123.512(H) must be read as preserving the

right to reimbursement from the surplus fund. The Supreme Court of Ohio agreed.

In the present case, relator argues that the dismissal with prejudice of

claimant's complaint in the common pleas court constitutes a "final judicial action"

determining that "payments of compensation or benefits, or both; made to or on behalf

of a claimant should not have been made," and that pursuant to R.C. 4123.512(H), the

amount of benefits and compensation paid by relator to claimant must be charged to the

surplus fund.

The BWC argues that the settlement agreement and subsequent dis-

missal of claimant's complaint does not constitute a "final ''' judicial action" which de-

termined that "payments of compensation or benefits, or both, made to or on behalf of a

claimant should not have been made." The BWC's argument focuses on the fact that

the settlement agreement entered into between relator and claimant preceded the dis-

missal of claimant's complaint and that relator cannot turn that into a final judicial deter-

mination that claimant is not entitled to participate in the workers' compensation fund for

L4-5 disc bulge which would automatically trigger relator's right to reimbursement under

Sysco and the Ohio Revised Code.
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In arguing that a final judicial termination is not required in order for sur-

plus fund reimbursement to be made, relator points to the court's decision in State ex

rel. Kokosing Constr. Co., Inc. v. Ohio Bur. of Workers' Comp., 102 Ohio St.3d 429,

2004-Ohio-3664. In Kokosing, the claimant, Gregory D. Neff, had sustained atJeast two

industrial back injuries and hurt his back in a 1985 car accident.before he commenced

employment with Kokosing. In March 1992, Neff told his employer that he had just

slipped while on the roof and had injured his back. Kokosing certified Neffs workers'

compensation claim as valid and paid medical bills and compensation to Neff.

In. 1997, Neff admitted that he had fabricated the accident at Kokosing in

order to get renewed treatment for back pain which had continued to bother him since

the 1980s. Kokosing asked the commission to exercise its continuing jurisdiction to

deny the claim based upon Neffs confession and requested reimbursement of all pay-

ments Kokosing had paid to Neff. While the matter was pending, Kokosing and Neff en-

tered into a stipulation and agreement whereby:

In exchange for Kokosing's agreement to forgo any ac-
tion against Neffs residence, Neff, among other things, reit-
erated his admission that the accident did not occur, con-
curred in the denial of his claim, and agreed that if he be-
came reemployed he would repay Kokosing $100 per week.
This stipulation and agreement was filed in.the Stark.County
Probate Court as part of guardianship proceedings and was
also incorporated into an October 28, 1997 ex parte com-
mission order that denied the claim in its entirety and or-
dered reimbursement pursuant to the filed document.

Kokosing, at ¶4.

Neff repaid only $400 as of August 2001, leaving Kokosing with

"$133,419.26 in unreimbursed expenses related to the fraudulent claim." Id. at ¶5.

Thereafter, Kokosing requested reimbursement from the state surplus fund pursuant to

R,C, 4123.512(H) and Sysco. The BWC denied Kokosing's request finding that Sysco
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was inapplicable. Kokosing filed a mandamus action and this court issued a writ of

mandamus vacating the BWC's order and commanding the BWC to,enter a new deci-

sion reimbursing Kokosing from the state surplus fund pursuant to Sysco.

Upon appeal to the Supreme Court of Ohio, this court's decision was af-

firmed. The BWC argued the following:

Sysco applies only to what it calls "straight-line ap-
peals," i.e., an employer's appeal of the initial workers' com-
pensation claim allowance. * * *

Id. at ¶28. The court disagreed and stated, in pertinent part:

Kokosing contested Neffs claim years later because evi-
dence of fraud did not surface until years later. Like Sysco,
Kokosing paid extensive compensation and benefits pursu-
ant to an award that was eventually overturned. The bureau
has offered no compelling legal, practical, or financial reason
for treating Kokosing any differently from Sysco or for confin-
ing surplus fund reimbursement to "straight-line appeals."

,..

This case involves a deliberate fabrication of an industrial
accident. Kokosing initially relied on what it believed to be
claimant's good-faith assertion of an injury and expended
tens of thousands of dollars in compensatlon and benefit
payments before claimant's conscience generated a confes-
sion. Kokosing then obtained what the statute requires for
surplus fund reimbursement-an, administrative declaration
that the claim was fraudulent and that the allowance, and the
consequent payment of compensation and benefits, should
never have occurred. "'

Id. at ¶29-31. (Emphasis added.)

In the present case, the magistrate finds that the compelling reasons pre-

sent in Kokosing are not present in this case. As such, Kokosing does not apply, As

noted previously in the findings of fact, claimant had been successful before the com-

mission. Relator filed a notice of appeal in the common pleas court. Pursuant to R.C.

4123.512, claimant was thereafter required to file a complaint in the common pleas
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court. Thereafter, prior to any determination that claimant was not entitled to participate

in the workers' compensation fund, relator and claimant entered'into a settlement

agreement. Thereafter, claimant dismissed her complaint.

In considering this issue, the magistrate finds the rationale from

Youghiogheny to be most helpful. In Youghiogheny, the claimant, Robert Fairclough,

Jr., filed a claim for occupational disease benefits alleging that he was suffering from

coal workers' pneumoconiosis with the BWC. The BWC and the commission agreed

and Fairclough's claim was allowed. Thereafter, the employer, a self-insured employer,

filed an appeal in the Harrison County Court of Common Pleas pursuant to former R.C.

4123.519, now 4123.512. Fairclough died just before the matter proceeded to trial.

Upon motion, the trial court dismissed the action thereby precluding the employer's ap-

peal. The court of appeals affirmed the dismissal. Ultimately, the matter was appealed

to the Supreme Court of Ohio pursuant to a motion to certify that case with another

case. The Youghiogheny court set out the issue as follows:

'''[W]hether an employer's appeal from an adverse ruling
by the Industrial Commission is subject to dismissal due to
the death of the employee during the pendency of the ap-
peal. "'

Id. at 71. .

The BWC argued that a workers' compensation claim abates upon the

death of the claimant and cited Ratliff v. Flowers (1970), 25 Ohio App.2d 113, in sup-

port. In Ratliff, the employee was initially granted benefits by the' commission, Thereaf-

ter, Ratliff filed a further claim for additional compensation for a subsequent disability

alleged to have arisen from the original accident. The claim was denied and the claim-

ant appealed the matter to the Scioto County Court of Common Pleas. Ratliff died prior

to any disposition of his appeal. The court ultimately concluded that an employee must
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recover pursuant to his individual right under the workers' compensation statutes and

that right abates upon the death of the employee.

In Youghiogheny, the court distinguished Ratliff specifically on the basis

that the rationale from RatliK should not be applied to an appeal initiated by the em-

ployer because that would violate the rationale behind former R.C. 4123.519

(4123.512), and preclude an employer's appeal through no fault of its own. As such, the

court found that upon the death of the employee, the state of Ohio becomes the real

party in interest to the litigation and the state should proceed in place of the claimant

because this "will provide the employer with its statutory right to appeal a decision of the

commission and also allow the state an opportunity to protect the fund." Id. at 72.

In Youghiogheny, the court stressed that there Is a difference between an

appeal to the common pleas court initiated by the employee/claimant and an appeal ini-

tiated by the employer. When the employer is the party appealing the decision of the

commission, it is the employer's appeal even though it is the employee/claimant who is

required to file the complaint and who has the burden of proof. As such, if the em-

ployeelclaimant dies before a final determination, the einployee/claimant's estate is not

substituted as a party since the employee/claimant's right abates at death. However,

when it is the employer who has initiated the appeal, it would be unfair and deny the

employer the opportunity to recover any amount of improperly paid benefits.

Because relator initiated the appeal in the common pleas court, this mag-

istrate finds that the appeal was, in reality, relator's. When relator and claimant entered

into settlement negotiations and reached an agreement whereby claimant would dis-

miss the complaint, claimant was, in reality, dismissing relator's appeal. Unlike the

Kokosing case where the claimant had committed fraud and the BWC and commission
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were both involved and administratively an order was put on denying Neffs claim in its

entirety, the BWC was not a party to the settlement negotiations and was not a party to

the agreement.

At oral argument, the magistrate ascertained and counsel agreed that

claimants and employers do settle and dismiss R.C. 4123.512 appeals with some7egu-

larity. Obviously, some of these cases are settled in the employer's favor. Further,

counsel argued that often employees who prevail in this manner have been permitted to

be reimbursed from the surplus fund. In other words, the BWC has permitted some

employers to be reimbursed. However, In the present case, the BWC did not agree to

permit the employer (refator) to be reimbursed, Relator argues that, as a matter of law,

reimbursement is automatic. As explained herein before, this magistrate disagrees.

Further, the fact that the BWC has previously approved reimbursements does not make

it a legally enforceable right in the absence of either BVVC approval or a final determina-

tion that claimant is not entitled to participate.

The magistrate finds that, in this case, claimant's dismissal of her com-

plaint following a settlement agreement between her and relator actually constitutes a

dismissal of relator's action and does not constitute a final determination by either the

commission or a court that claimant is not entitled to participate in the workers' compen-

sation fund. Further, the magistrate finds that relator's attempt to include language in

the dismissal entry that ciaimant is not entitled to participate In the surplus fund for L4-5

disc bulge does not turn that dismissal into something which it is not. Lastly, because

surplus fund reimbursement directly involves the BWC and the funds which the BWC is

legally charged by law with the responsibility of safeguarding, the BWC is a necessary

party to any settlement agreement whereby an employer expects to receive reimburse-
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ment from the BWC's surplus fund. As such, this court should deny relator's request for

a writ of mandamus. Relator's request for an award of costs and atjorney fees is de-

nied.

,hIIE BISCA BROOKS
RATE

NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not specifically designated as
a finding of fact or, cconclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically ob-
jects to that factual finding or legal conclusion as required by
Civ.R. 53(D)(3)(b).
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ORDER

OF THE ADMINISTRATOR OF
THE OHIO BUREAU OF WORKERS' COMPENSATION

Date of Decision: Apr1l 20, 2006

Employer: Higbee Company/Dillard Department Stores, Inc.
Risk Number: SI# 20003044

Pursuant to Ohio Administrative Code Rule 4123-19-14, the Administrator's
Designee considered the employer's appeal of the Self-Insured Review Panel
order frorm an informal conference held on January 26, 2005. The issue
presented concerned the employer's appeal of the denial of a request for
reimbursement from the surplus fund pursuant to the Sysco case in claim 99-
511602 for Pamela Scott.

The Administrator's Designee met with the employer's representative and
reviewed the additional information provided in support of this appeal. The
Administrator's Designee notes that the dispute between the employer and the
injured worker concerned a request for an additional allowance in the claim. The
injured worker's request for the additional allowance was granted at the
administrative level by the Industrial Commission, and the employer then filed an
appeal to court on this issue. Prior to a determination on the merits by the court,
parties entered into a settlement agreement that ended the dispute between
them. The Administrator's Designee notes that while the settlement ended the
dispute, the employer did not "prevail," and there is no administrative or judicial
determination that compensation and benefit payments should not have been
paid for the disputed condition. The claim remains allowed, as does the disputed
condition.

For these reasons, the Administrator's Designee finds that it was appropriate for
the Self-Insured Review Panel to uphold the denial of the employer's request for
reimbursement from the surplus fund pursuant to the sco case. The
employer's appeal is denied.

Tracy L. iyalentino, Interim Chief Financial Officer
Administrator's Designee

c: William E. Mabe, Administrator/CEO
Michael J. Bertsch, Moscarino & Treu, L.L.P.
Keith Elliott, Consulting & Audit
Mary Yorde, Employer Services
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Dave Boyd, Director, Self-Insured Department
John Bittengle, Supervisor, SIBC
Jennifer Gropper, Supervisor, SIUS
Jo Ann Woodrum, Self-Insured Department
Richard Blake, Attorney, Legal Operations
Larry Rhodebeck, Attorney, Legal Operations
Ellen Sheeran, Attorney, Legal Operations
Aniko Nagy, Legal Operations
Carol Wander, Manager, Accounts Receivable
Bobbie Doneghy, Supervisor, Collections
Josette Frye, Supervisor, Collections
Catherine Phillips, Supervisor, Direct Billing
Juanita Smith, Account Examiner, Collections
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ORDER
THE SELF-INSURED REN'IEtiV PANEL

THE OHIO BUREAU OF WORKERS' CONIPENSATION

Employer: Hi^bee Company
Risk Number: SI# 20003044
For the Employer: Michael J. Bertsch, Moscarino & Treu, L.L.P.

This matter was set for conference on January 26, 2005 before the members of the Self-
Insured Review Panel. The issue presented concerned the employer's appeal of the denial of its
request for reimbursement from the surplus fund pursuant to the case of State ex rel. Sysco Food
Serv. of Cleveland. Inc. v. Indus. Comm. (2000), 89 Ohio St.3d 612 Ssco). Specifically, the
employer requested reimbursement in the amount of $41,813.20 for compensation and benefits
paid in claim 99-511602 for Pamela Scott.

The statement,of facts indicates that the Higbee Company (Higbee) has operated a self-
insured workers' compensation program in the state of Ohio from November 1, 1971 to the
present. Ms. Scott was injured on June 21, 1999, and her claim was charged to Higbee's self-
insured risk number. On February 22, 2000, the claimant filed a motion seeking an additional
allowance for L4-5 disc bulge, which was granted following a hearing before a District Hearing
Officer (DHO) on June 12, 2000. 'fhe employer appealed, and the additional allowance was
affirmed after a hearing before a Staff Hearing Officer (SHO) on August 3, 2000. The
employer's appeal of this order was refused by the Industrial Commission (IC) on September 7,
2000, and the employer filed an appeal to court on November 2, 2000. Ms. Scott filed a
complaint in court, which she subsequently dismissed voluntarily, without prejudice, on October
23, 2001. The complaint was refrled by Ms. Scott on October 7, 2002. On January 26, 2004,
representatives of the employer and the injured worker filed a settlement agreement with the IC
in which the employer agreed to pay Ms. Scott the sum of $15,000.00, and Ms. Scott agreed to
the dismissal of her complaint against the employer. The IC reviewed the settlement on February
6, 2004. On February 18, 2004, Ms. Scott dismissed her complaint voluntarily, with prejudice,
under Rule 41(A) of the Ohio Rules of Civil Procedure. The employer subsequently requested
reimbursement from surplus fund in the amount of $41,813.20 for compensation and benefits
paid in connection with the allowance for L4-5 disc bulge. The Self-Insured Department denied
the request, giving rise to this appeal.

At the conference, the employer's representative argued that Higbee is entitled to
reimbursement from the surplus fund pursuant to the Sysco case because by dismissing her
complaint with prejudice; Ms. Scott is unable to establish her continued right to participate in
Ohio's workers' compensation system for the disputed condition. The representative stated that
this dismissal by the claimant is equivalent to a final determination that Ms. Scott is not eligible
for benefits for that condition, so the employer is entitled to reimbursement from the surplus
fund. The representative pointed out that the settlement agreement was not rejected by the IC,
and also argued that the settlement agreement has no effect on the employec's entitlement to
reimbursement. The representative advised the Panel that there had been no discussion between
the parties to the settlernent in the amount of $15,000 as to whether surplus fund reimbursement
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to the employer would result in the creation of an overpayment to the injured worker in the
amount of $41,813.20.

The Panel notes that under the unusual appeal process utilized in workers' compensation
cases, the claimant is required to file a complaint in court, even though it is the employer's
appeal. Here, the employer appealed IC orders granting an additional allowance into court, but
Ms: Scott was required to file a complaint in court. In accordance with procedural rules, Ms.
Scott dismissed her first complaint without prejudice and then refiled it. While the second
complaint was pending, Ms. Scott and the employer agreed to settle the employer's court appeal
through the payment of $15,000 to Ms. Scott, who subsequently dismissed her complaint with
prejudice. The employer is now requesting surplus fund reimbursement pursuant to the Sysco
case, arguing that Ms. Scott's dismissal with prejudice is equivalent to a deterrnination that she is
not entitled to participate in Ohio's workers' compensation system for the disputed condition.
However, the Panel notes that Ms. Scott was successful at the last level of appeal in which a
decision was issued, and specifically notes the lack of any decision reversing the lndustrial
Commission order that granted the additional allowance. The Panel also notes that
reimbursement to the employer will create an overpayment to Ms. Scott in the amount of about
$4 1,000, which is larger than the settlement amount of $15,000.

BWC has received a number of requests from self-insuring employers for reimbursement
from the surplus fund pursuant to the Sysco case. Requests have been granted when the
employer is able to document a final administrative orjudicial declaration where it is determined
that compensation and benefit payments should not have been made. Here, there is no such
administrative or judicial declaration. In fact, the claim was settled prior to the date of the
dismissal with prejudice. Instead, the employer argues that Ms. Scott's dismissal of her
complaint in exchange for payment of a settlement is equivalent to this determination. BWC's
policy regarding requests for reimbursement following a settlement is based on the practice
followed by the Industrial Commission, which previously handled these requests prior to
legislative changes. Requests for reimbursement in claims with settlements have been granted
when the employer is able to document that it prevailed at the most recent hearing prior to the
settlement. Under this standard, the employer would not be entitled to reimbursement, as Ms.
Scott was successful at the most recent hearing prior to the settlement.

After a review of the information presented at the conference, as well as a review of all
materials presented by the employer, the Panel finds that the self-insuring employer is not
entitled to reimbursement from the surplus fund, as there is no final administrative or judicial
determination that compensation and benefit payments should not have been paid to Ms. Scott
for the disputed condition. The Panel also finds that the employer is not entitled to
reimbursement under the policy applied to claims with settlements, as the employer did not
prevail at the most recent hearing prior to the settlement. Finally, the Panel finds that the claim
was settled prior to the date of the dismissal with prejudice. For these reasons, the employer's
appeal is denied.
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A written appeal of this order may be filed within fourteen (14) days of receipt of the
order. Appeals may be directed to Ms. Tracy L. Valentino, Chief Finance Officer, at the Bureau
of Workers' Compensation, 30 W. Spring Street, Level 29, Columbus, Ohio 43215.

Members of the Self-Insured Review Panel:
^

/' w. . Yes ) N
Keith Ell^ott, Director, Consulting Bc-fR udit

94
a

, Yes
Mary Yorc^ SuperYi r Employer Services

l. ,.,
Yes

Ellen Sheeran(for Kevin Abrams), Attorney, Legal Operations

I ES/h:lawlellen/higbeecoinpony

ec: David Boyd, Director, Self-Insured Department
Stephanie Ramsey, Assistant Director, Self-Insured Department
Carol Angel, Supervisor, Self-Insured Department
John Bittengle, Supervisor, SIBC
Jennifer Gropper, Supervisor, SIUS
Jo Ann Woodrum, Self-Insured Department
Richard Blake Attorney Legal Operations
Lar Rhodebeck Attorne Le al O erationsry , y, g p
Carol Wander, Manager, Accounts Receivable
Catherine Phillips, Supervisor, Direct Billing
Ron Suttles, Supervisor, Collections
Juanita Smith, Account Examiner, Collection
Risk File 20003044
Claim File 99-511602 for Pamela Scott

Ai ^1;.' J ` ; nn r

Claimant Representative Paul W. Newendorp, Brown and Margolius Co, LPA
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Bob TaR
Qavemar

Jemee Conrad
AdmIn4+IralorlCEO

The Ohlo Bureau of Workars'Compenaatlon
Self Insured Department Tallfrae: 1-800-644-6292
30 West Spring Shoet, 28th Floor, Columbus, Ohla 43215-2256 Fax: (614)762-7906

August 23, 2004

Dillards Departinent Stores Inc
C/O Helmsman Management
P.O. Box 307230
Gahanna Ohio 43230

Claim Number: 99-511602
Claimant Name: Pamela Scott

Your request for reimbursement has been received. Pleasa be advised that your
request for reimbursement is denied. Per the settlement agreement casa dismissed as
part of settlement and not an over turned decision.

Therefore, your request for reimbursement per the Sysco Court case is denied.
You may resubinit for further considemtion along with clear documentation to,
substantiate the amounts requested. When resubmitting request. for relmbursement
please include the AWW/FWW, proof of payment and all pertinent hearing ordcrs.

Should you have additional information, which should be considered, please provide
such documentation in the next thirty days. If you have questions or if 1 can be of
assistauce, please feel &ee to contact ma at (614) 728-4747.

Sinccrely,
Daniel R Lappert
Sclf-Insured Claims Setvices

Cc; Diltud Dept stara,.
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IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

PAMELA SCOTT, +
CASE NO. 2002 CV 02440

Plaintiff,
) JUDGE PETER J. KONTOS

vs.
)

ADMINISTRATOR, BUREAU OF WORKERS' )
COMPENSATION, et al., ) JUDGMENT ENTRY

Defendants. )
)

This matter is before the Court on a Motion for Relief From Judgment and

Substititution of Parties filed by Defendant-Appellee Administrator, Bureau of Workers'

Compensation (hereinafter, the "Administrator") and a Motion for Judgment filed by

Defendant-Appellee Dillard Department Stores (hereinafter, "Dillard"). For the reasons set

forth herein, the Court finds both of said motions without merit and therefore overrules the

sarime.

This action is a refiling of a R.C. §4123.512 administrative appeal by self-insured

employer Dillard challenging a decision by the Administrator that a Dillard employee,

Plaintiff-Appellant Pamela Scott (hereinafter, "Scott"), was entitled to participate in the Ohio

Workers' Compensation Fund with respect to a condition (L4-5 disc bulge) arising from a

work-related injury. The original notice of appeal from the Administraior's decision was filed

by Dillard in November 2000 (Trumbull Common Pleas Case No. 2000 CV 02029), and Scott,

as required under the procedure set forth in R.C. 4123.512, then filed her Complaint alleging

that she was entitled to participate in the fund. In October 2001, Scott filed a Notice of

Voluntary Dismissal under Civ. R. 41(A)(1)(a). Scott refiled her Complaint in October 2002.

In November 2003, this Court issued a Docket and Journal Entry stating that counsel had
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advised that the case was settled and that a judgment entry would follow. In February 2004,

Scott filed a NoGce of Voluntary Dismissal pursuant Civ. R. 41(A)(1)(a), specifically stating

therein that the dismissal was with prejudice. It is undisputed that Scott and Dillard did, in fact,

enter into a settlement whereby Dillard paid Scott $15,000.00 to resolve all of Scott's workers'

compensation claims (including the L4-5 disc bulge claim), and that Scott filed her Notice of

Voluntary Dismissal pursuant to this settlement agreement.

In August 2004, the Administrator filed a Motion for Relief from Judgment and

Substitution of Parties, asking that this case be reinstated on the Court's docket and that the

Administrator be substituted for Scott as the plaintiff-appellant. In September 2007, Dillard

filed a Motion for Judgment requesting that the Court issue an Order that Plaintiff was no

longer entitled to participate in the Ohio Workers' Compensation Fund for the L4-5 disc bulge

condition. In the interim between the filing of the two motions, the Administrator and Dillard

litigated a separate mandamus action in the Tenth District Court of Appeals regarding whether,

as the result of Scott's voluntary disni-issal of this action, Dillard was entitled to be reimbursed

from the State Suplus Fund for the amounts it had paid Scott for the L4-5 disc bulge condition.

In January 2007, the appellate court magistrate isstied a decision rejecting Dillard's reqtiest for

a writ ordering reimbursement and in October 2007, the Tenth District issued an opinion

overruling Dillard's objections and adopting the magistrate's decision (State of Ohio, ex rel.

Dillard Department Stores, Inc. v. [Ryan], Admr., Ohio Bureau of Workers' Compensation,

10ffi Dist. No. 06AP-726, 2007-Ohio-5556). In its decision, th e Tenth District held that Scott's

voluntary dismissal of her claim did not constitute a "final determination" that Scott was not

entitled to participate in the fund for purposes of assessing whether Dillard was entitled to

reimbursement from the surplus fund.
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As this Court's docket demonstrates, this action was settled and dismissed. Due solely

to the perceived impact of Scott's dismissal on the issue of whether Dillard could obtain

reimbursement for the State Surplus Fund for amounts it had paid to Scott, however, both theI

Administrator and Dillard filed the motions now before the Court. As the appellate court

decision in the mandamus action demonstrates, however, further action by this Court was

neither necessary, nor would it have been determinative, of Dillard's iight to reimbursement.

Further, both the Administrator's and Dillard's motion are without, merit for

independent reasons. First, to the extent the Administrator requested that this Court vacate a

judgment, it is plain here that this Court did not, nor was it required to, issue any final judgment

in this matter: Rather, this case was settled and dismissed, and was concluded when Scott filed

her notice of voluntary dismissal as permitted under Civ. R. 41(A)(1)(a). Thus, there is simply

no judgment here to be vacated. Additionally, the Administrator's claim that his ability to

protect the state surplus fund would be denied unless he were substituted for Scott as plaintiff-.

appellant is belied by the fact that the Administrator was fully able to assert its interests with

respect to the state surplus fund both when Dillard first requested reimbursement and in the

mandamus action which followed.

As to Dillard's Motion for Judgment, the Tenth District cogently observed that what, in

fact, occurred in this case was that "Dillard, in essence, bought the dismissal of the appeal to

the common pleas court as a part of the settlement," and therefore, did not "prevail" in this

matter. State of Ohio, ex rel. Dillard Department Stores, Inc.,supra, at ¶8. This Court was

never asked to consider, nor did it actually consider, the issue of whether Scott was legally

entitled to participate in the workers' compensation fund with respect to the L4-5 disc bulge

condition. Rather, this case was settled and dismissed prior to that issue ever being brought
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before the Court for decision. This being the case, the Court finds no basis for issuing a

judgment stating that Scott is not entitled to participate in the fund.

a
For the reasons thus stated, the Court finds both the Administrator's Motion to Vacate

Judgment and for Substitution of Parties, and Dillard's Motion for Judgment to be without ,

merit and it is therefore ORDERED, ADJUDGED, and DECREED that said motions are

OVERRULED.

IT IS SO ORDERED.

DATE' ^
; ,

PETE-R J. kONTOS,
Court 'of Common Pleas
Trumbull County, Ohio

TO THE CLERK OF COURTS: YOU ARE ORDERED TO SERVE
COPIES OF THIS JUDGMENT ON ALL COUNSEL:OF RECORD OR
UPON THE PARTIES WHO ARE UNREPRESENTED FORTHWITH
BY ORDINARY MAIL.

PETEIt J. KONTOS, JUDGE
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RULE 41. Dismissal of Actions

(A) Voluntary dismissal: effect thereof.

( 1) By plaintiff; by stipulation. Subject to the provisions of Civ. R. 23(E), Civ. R.
23.1, and Civ. R. 66, a plaintiff, without order of court, may dismiss all claims asserted by that
plaintiff against a defendant by doing either of the following:

(a) filing a notice of dismissal at any time before the commencement of trial unless a
counterclaim which cannot remain pending for independent adjudication by the court has been
served by that defendant;

(b)
action.

. filing a stipulation of dismissal signed by all parties who have appeared in the

Unless otherwise stated in the notice of dismissal or stipulation, the dismissal is without
prejudice, except that a notice of dismissal operates as an adjudication upon the merits of any
claim that. the plaintiff has once dismissed in any court.

(2) By order of court. Except as provided in division (A)(1) of this rule, a claim
shall not be dismissed at the plaintiffs instance except upon order of the court and upon such
terms and conditions as the court deems proper. If a counterclaim has been pleaded by a
defendant prior to the service upon that defendant of the plaintiffs motion to dismiss, a claim
shall not be dismissed against the defendant's objection unless the counterclaim can remain
pending for independent adjudication by the court. Unless otherwise specified in the order, a
dismissal under division (A)(2) of this rule is without prejudice.

(B) Involuntary dismissal: effect thereof.

(1) Failure to prosecute. Where the plaintiff fails to prosecute, or comply with these
rules or any court order, the court upon motion of a defendant or on its own motion may, after
notice to the plaintiffs counsel, dismiss an action or claim.

(2) Dismissal; non-jury action. After the plaintiff, in an action tried by the court
without a jury, has completed the presentation of the plaintiff's evidence, the defendant, without
waiving the right to offer evidence in the event the motion is not granted, may move for a
dismissal on the ground that upon the facts and the law the plaintiff has shown no right to ielief.
The court as trier of the facts may then determine them and render judgment against the plaintiff
or may decline to fender any judgment until the close of all the evidence. If the court renders
judgment on the merits against the plaintiff, the court shall make findings as provided in Civ. R.
52 if requested to do so by any party.
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(3) Adjudication on the merits; exception. A dismissal under division (B) of this
rule and any dismissal not provided for in this rule, except as provided in division (B)(4) of this
rule, operates as an adjudication upon the merits unless the court, in its order for dismissal,
otherwise specifies. '

(4) Failure other than on the merits. A dismissal for either of the following reasons
shall operate as afailure otherwise than on the merits:

(a) lack of jurisdiction over the person or the subject matter;

(b) failure to join a party under Civ. R. 19 or Civ. R. 19.1.

(C) 'Dismissal of counterclaim, cross-claim, or third-party claim. The provisions
of this rule apply to the dismissal of any counterclaim, cross-claim, or third-party claim. A
voluntary dismissal by the claimant alone pursuant to division (A)(1) of this rule shall be made
before the commencement of trial.

(D) Costs of previously dismissed action. If a plaintiff who has once dismissed a
claim in any court commences an action based upon or including the same claim against the
same defendant, the court may make such order for the payment of costs of the claim previously
dismissed as it may deem proper and may stay the proceedings in the action until the plaintiff has
complied with the order.

[Effective: July 1, 1970; amended effective July 1, 1971; July 1, 1972; July 1; 2001.]

Staff Note (July 1, 2001 Amendment)

Civil Rule 41 Dismissal of Actions

This rule was amended (1) to reflect more precisely its interpretation by the
Supreme Court in Denham v. City of New Carlisle, 86 Ohio St. 3d 594 (1999); (2) to
conform Civ. R. 41(D) with Civ. R. 41(A) as amended; and (3) to reflect that Civ. R. 23.1
provides that a shareholder derivative action "shall not be dismissed or compromised
without the approval of the court."

In divisions (B) and (C), masculine references were changed to gender-neutral
language, the style used for rule references was changed, and other grammatical
changes were made. No substantive amendment to divisions (B) and (C) was intended.
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4121-3-18 Administrative appeals.

(A) Adminlstrative appeals.

(1) The claimant, the employer or the administrator may appeal from deci'sions of district hearing

officers and regional boards of revlew, as provided in section 4123.516 of the Revised Code. Appeals
from decisions of staff hearing offlcers are governed by sectlons 4121.35 and 4123.343 of the Revised
Code.

(a) The claimant and the employer may appeal to court from declsions of staff hearing officers-other
than decisions as to the extent of disability-rendered on appeals from orders of regional boards of

review. Such decisions are not appealable to the industrial commission. There Is no appeal from a
decision of a staff,hearing officer on reconsideration of a percentage of permanent partial disablllty

award. Such a decislon is flnaL

(b) The claimant and the employer may appeal to the industrlai commission from a decislon of a staff

hearing officer on a matter listed In divislons (B)(1) to (13)(4) of section 4121.35 of the Revised Code,
provided that such a decision was rendered by the staff hearing officer in its own name. If, however,

the staff hearing officer acted as a deputy of the industrial commission under section 4121.06 of the

Revised Code and its order was approved and conflrmed In writing by the majority of the members of
the industrial commission, there Is no appeal to the Industrial commission from such an order.

(c) Section 4123.343 of the Revised Code speciflcally provides for appeals by the administrator to the
commission from orders of staff hearing officers on handicap relmbursement. The employer may also
appeal to the Industrial commission from such orders of staff hearing officers (paragraph (H) of rule

4121-3-28 of the Administrative Code). The administrator may appeal from decisions of district
hearing officers and regional boards of review, as provlded In section 4123.516 of the Revised Code,
and from a decision of a staff hearing offlcer, as provided by statute.

(d) Appeals to the regional boards must be disposed of upon the merits, or if not timely flled, or
improperly completed, then on a jurisdictional basis.

(e) The Industrial commission has discretion to hear appeals from orders of reglonal boards of revlew
or to refuse such appeals.

(2) Appeals should be made on "Form 1-12"; In lieu thereof the reglonal board of review, staff hearing
officer or Industrial commission will accept a written statement from an aggrieved party, signed In

handwriting, as such an appeal, provided that the statement Is filed withln the period specified by law
and provided that It contains the names of the claimant and the employer, the number of the clalm,

the date of the decislon appealed from, and the fact that the appellant appeals therefrom, as provided
by law.

(3) All such applications shall be signed In handwriting by the party appealing or authorized
representative on behalf of such party, including the administrator or representative. Such appeal
applications may be filed with any office of the bureau of workers' compensation, any regional board of
revlew or of the industrial commission.
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(4) The right of administrative appeal is limited to the claimant, the employer and the administrator.
No appeal shall be taken by the administrator In cases where the employer was represented at the
hearing where the order was adopted unless the appeal is based upon questions of law or allegations
of fraud. An appeal filed by any other person shall be denied, by order, without special hearing.

4
(5) Appeals from orders of a district hearing officer to a regional board of review shall be filed wlthin

the period of twenty days of receipt of the order from which the appeal is taken. The Industrial

commission shall assigh such appeal for hearing before one of the regional boards of revlew. Such
regional board of review shall asslgn such appeal for hearing In a location which will permlt sufficient

accessibility to the hearing for claimants, employers and other Interested parties but in such location
as would be most convenient to the claimant. The commisslon may at any time recall such appeal
which it has assigned to a board and assign It to another board. A hearing with notice on such an
appeal shall be at a time and place designated by the reglonal board of revlew.

(6) The industrial commission shall notify the claimant, employer, their representatives, and the

administrator of the assignment of the appeal.

(7) The regional board of review shall render a decislon withln two months of the flling of any appeal
unless the board demonstrates to the commission adequate grounds for a reasonable delay.

(8) For the right to appeal a decision of a regional board of review or a staff hearing offlcer see
paragraphs (A)(1)(a) to (A)(1)(c) of this rule. An appeal to the Industrial commisslon from an order of

a regional board of review or a staff hearing officer shall be flled with twenty days of receipt of the
order. When an appeal from an order of a reglonal board of review is flled it shall be submitted to the

industrial commission or staff hearing officers to determine whether.the appeal wlll be refused or

allowed. The industrial commission shall forthwith notify the claimant, the employer and the
administrator of its decision. If the appeal is prepared for hearing, the Industrlal commission shall

notify the claimant, employer and administrator as to the date, tlme and place of the speclal hearing to
consider the merits of the appeal.

(9) The industrial commission or staff hearing officers wlil allow appeals to be heard from orders of the
regional boards of revlew where:

(a) Such appeal Is flied In an occupational disease claim on the question of allowance or disallowance
of the claim where the inception of dlsabillty was prior to January 1, 1979.

(b) The decisions of the district hearing ofFlcer and the regional board of review are in conflict.

(c) The proof on file Indlcates the existence of an unusual legal, medical, or factual problem.

(d) One of the parties has failed or refused to supply needed material or factual proof within the

knowledge of such party.

(e) It appears that a substantial Injustice has been done to one of the partles.

(f) The proof on file Indicates the possible existence of fraud.
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(10) Prior to the hearing on an appeal the regional board of review or the industrial commission may
require the claimant, the employer and the administrator to confer in an endeavor to make such

agreements and arrangements in regard to uncontroverted facts, deflnition of controverted issues and
other matters which may expedite the determination of the appeal. If, however, the regional board of
review or the industrial commission is of the opinion that a prehearing confeaence wlll serve no useful

purpose, It may record such oplnion (that a prehearing conference wlll serve no useful purpose) In the
file of the claim and, thereupon, dispense with such conference.

(11) Before making or denying an award at a hearing on an appeal the regional board of revlew or

industrial commission shall afford the claimant, employer and administrator an opportunity to be heard
upon reasonable notlce and to present the testimony of witnesses or other evidence.

(12) The regional board of review or the industrlal commisslon shall In its order make a concise

statement of the matter decided, a notatlon as to the notices provided and the appearance of the

parties, a description of the part of the body and the nature of the disabllity recognized.ln the claim.
The order is to be signed by each regional board member participating in the hearing or such member
of the Industrlal commission who participated in the hearing, the signatures to be verification of the
vote of such person.

(13) The decislon of the regional board of revlew shall be the decision of the industrlal commission,
except where an appeal Is granted by the industrlal commission or by a court under sectlon 4123.519
of the Revised Code.

(14) Appeals and payment in a contested claim against a noncomplying employer are governed by the

provisions of Chapter 4123. of the Revised Code, which generally govern appeals to the regional board,
industrial commission and the courts.

(15) In case of an application for reconsideration from a determination by a district hearing offlcer

made under division (B) of section 4123.57 of the Revised Code, no payment shall be made to the
claimant until a final decislon of the staff hearing officer allows compensation.

(16) In all other cases, if the decision of the district hearing officer Is appealed by the administrator or
the employer, the bureau of workers' compensation shall withhold compensatlon and benefits during
the course of the appeal to a regional board of review, but if such regional board of review rules In
favor of the claimant, compensation and benefits shall then be paid by the bureau or the self-insuring
employer whether or not a further appeal Is taken.

(17) If the claim Is subsequently denied, payments shall be charged to the statutory surplus fund. If
the employer Is a state risk such amount shall not be charged to the employer's experience. If the

employer is a self-insurer such amount will be paid to the self-Insurer from the surplus fund.

(B) Court appeals.

(1) The claimant or the employer may appeal a decision of the Industrial commisslon or of Its staff
hearing officer made pursuant to division (B)(6) of section 4121.3^ of the Revised Code in any injury
or occupational disease case, other than a decislon as to the extent of disability.

PAGE 62



Lawriter - OAC - 4121-3-18 Administrative appeals. Page 4 of4

(a) In injury claims, such appeal shall be filed with the court of common pleas of the county in which
the injury was inflicted or in which the contract of employment was made, if the injury occurred

without this state. Such a party may also appeal from the declsion of the regional board of review from

which the industrial commission or its staff hearing officer has refused to permit an appeal.

(b) In occu ational disease claims, the appeal(p ppeal shall be filed with the court of common pleas of the
county In which the exposure that caused the disease occurred. Such a party may also appeal from the

decision of the regional board of review from which the industrlal commission or Its staff hearing officer
has refused to permit an appeal.

(2) Notices of appeals stating the names of the claimant and the employer, the number of the claim,

the date of the decision appealed from, and the fact that the appellant appeals therefrom must be flled

with the court of common pleas within sixty days after the date of receipt of such decislon. If the

claimant obtains a judgment on a court appeal In a case wherein the employer contested the
claimant's right to partlcipate in the fund, the statutory attorney fee for claimant's attorney shall be
paid by the administrator and the employer shall then be bllled for such fee by the accounts section.

HISTORY: Eff 10-17-68; 1-10-78; 12-11-78; 11-26-79

Rule promulgated under: RC Chapter 119.

Rule amplifies: RC 4121.31, 4121.35, 4123.515, 4123.516, 4123.519, 4123.57(B) In conjunction with
4121.13 and 4123.05
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4123.512 Appeal to court.

(A) The claimant or the employer may appeal an order of the industrial commisslon made under

division (E) of section 4123.511 of the Revised Code in any injury or occupatiorial disease case, other

than a decision as to the extent of disability to the court of common pleas of'the county In which the

injury was inflicted or in which the contract of employment was made if the injury occurred outside the

state, or in which the contract of employment was made if the exposure occurred outside the state. If
no common pleas court has jurisdiction for the purposes of an appeal by the use of the jurlsdlctlonal
requirements described in this division, the appellant may use the vehue provisions In the Rules of Civil

Procedure to vest jurisdiction in a court. If the claim Is for an occupational dlsease, the appeal shall be

to the court of common pleas of the county in which the exposure which caused the disease occurred.

Like appeal may be taken from an order of a staff hearing officer made under division (D) of section
4123.511 of the Revlsed Code from which the commission has refused to hear an appeal. The
appellant shall file the notice of appeal with a court of common pleas within sixty days after the date of
the receipt of the order appealed from or the date of receipt of the order of the commission refusing to

hear an appeal of a staff hearing officer's decislon under division (D) of section 4123.511 of the

Revised Code. The Flling of the notice of the appeal with the court Is the only act required to perfect
the appeal.

If an action has been commenced in a court of a county other than a court of a county having

jurisdiction over the action, the court, upon notice by any party or upon Its own motion, shall transfer
the action to a court of a county having jurisdiction.

Notwlthstanding anything to the contrary in this section, if the commission determines under section

4123.522 of the Revised Code that an employee, employer, or their respective representatives have
not received written notice of an order or decision which Is appealable to a court under this sectlon and
which grants relief pursuant to section 4123.522 of the Revised Code, the party granted the rellef has

sixty days from receipt of the order under section 4123.522 of the Revised Code to file a notice of
appeal under this section.

(B) The notice of appeal shall state the names of the claimant and the employer, the number of the
claim, the date of the order appealed from, and the fact that the appellant appeals therefrom.

The administrator of workers' compensation, the clalmant, and the employer shall be parties to the

appeal and the court, upon the application of the commission, shall make the commission a party. The

party filing the appeal shall serve a copy of the notice of appeal on the administrator at the central
office of the bureau of workers' compensation in Columbus. The administrator shall notify the employer

that if the employer fails to become an actlve party to the appeal, then the administrator may act on
behalf of the employer and the results of the appeal could have an adverse effect upon the employer's
premlum rates.

(C) The attorney general or one or more of the attorney general's assistants or speclai counsel
designated by the attorney general shall represent the admintstrator and the commisslon. In the event
the attorney general or the attorney general's designated assistants or special counsel are absent, the
administrator or the commission shall select one or more of the attorneys in the employ of the
administrator or the commission as the administrator's attorney or the commission's attorney in the
appeal. Any attorney so employed shall continue the representation during the entire period of the
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appeal and in all hearings thereof except where the continued representation becomes impractical.

(D) Upon receipt of notice of appeal, the clerk of courts shall provide notice to all parties who are
appellees and to the commission.

The claimant shall, within thirty days after the Flling of the notice of appeal, file a petition containing a

statement of facts In ordinary and concise language showing a cause of action to participate or to
continue to participate In the fund and setting forth the basis for the jurisdiction of the court over the

action. Further pleadings shall be had In accordance with the Rules of Civil Procedure, provided that

service of summons on such petition shall not be required and provided that the clalmant may not

dismiss the complaint without the employer's consent if the employer Is the party that filed the notice

of appeal to court pursuant to this section. The clerk of the court shall, upon recelpt thereof, transmit
by certified mall a copy thereof to each party named In the notlce of appeal other than the claimant.

Any party may file with the clerk prior to the trial of the actlon a depositlon of any physician taken In
accordance with the provisions of the Revised Code, which deposition may be read In the trial of the

action even though the physician Is a resident of or subject to service in the county in which the trial Is
had. The bureau of workers' compensation shall pay the cost of the stenographic deposition filed In

court and of copies of the stenographic deposltlon for each party from the surplus fund and charge the
costs thereof agalnst the unsuccessful party if the claimant's right to participate or continue to

participate is finally sustained or established In the appeal. In the event the deposition is taken and
filed, the physician whose depositlon Is taken is not requlred to respond to any subpoena Issued In the
trlal of the actlon. The court, or the jury under the instructions of the court, If a jury ls demanded, shall

determine the right of the claimant to participate or to continue to participate In the fund upon the
evidence adduced at the hearing of the action.

(E) The court shall certify its declsion to the commission and the certificate shall be entered in the
records of the court. Appeals from the judgment are governed by the law applicable to the appeal of
civil actions.

(F) The cost of any legal proceedings authorized by this sectlon, Including an attorney's fee to the
claimant's attorney to be fixed by the trial judge, based upon the effort expended, In the event the
claimant's right to participate or to contlnue to partlclpate In the fund Is establlshed upon the flnal
determination of an appeal, shall be taxed against the employer or the commission If the commission
or the administrator rather than the employer contested the right of the claimant to participate In the
fund. The attorney's fee shall not exceed forty-two hundred dollars.

(G) If the flnding of the court or the verdlct of the jury is In favor of the clalmant's rlght to partlclpate
in the fund, the commission and the adminlstrator shall thereafter proceed In the matter of the claim

as if the judgment were the decision of the commission, subject to the power of modiflcation provided
by section 4123.52 of the Revised Code.

(H) An appeal from an order issued under division (E) of sectlon 4123.511 of the Revised Code or any
action filed in court in a case in which an award of compensation or medical benefits has been made

shall not stay the payment of compensatlon or medical benefits under the award, or payment for
subsequent periods of total disability or medical benefits during the pendency of the appeal. If, in a

final administrative or judicial action, It is determined that payments of compensation or benefits, or
both, made to or on behalf of a claimant should not have been made, the amount thereof shall be
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charged to the surplus fund under division ( A) of section 4123.34 of the Revised Code. In the event
the employer is a state risk, the amount shall not be charged to the employer's experience, and the

administrator shall adjust the employer's account accordingly. In the event the employer Is a self-
insuring employer, the self-insuring employer shall deduct the amount from the paid compensation the
self-insuring employer reports to the administrator under division (L) of section 4123.35 of the Revised
Code.

A self-Insuring employer may elect to pay compensation and benefits under this section directly to an
employee or an employee's dependents by filing an application with the bureau of workers'

compensation not more than one hundred elghty days and notless than ninety days before the first

day of the employer's next six-month coverage period. If the self-lnsuring employer timely flles the
application, the applicatlon Is effective on the first day of the employer's next six-month coverage
period, provided that the administrator shall compute the employer's assessment for the surpius fund

due with respect to the period during which that appllcatlon was filed without regard to the filing of the

application. On and after the effective date of the employer's election, the self-insuring employer shall
pay directly to an employee or to an employee's dependents compensation and beneFlts under this
section regardless of the date of the Injury or occupational disease, and the employer shall recelve no

money or credits from the surplus fund on account of those payments and shall not be required to pay
any amounts into the surplus fund on account of this section. The electlon made under this divlslon is
irrevocable.

All actlons and proceedings under this section which are the subject of an appeal to the court of
common pleas or the court of appeals shall be preferred over all other clvil actions except electlon
causes, irrespective of position on the calendar.

Thls section applies to all decislons of the commission or the adminlstrator on November 2, 1959, and

all claims flled thereafter are governed by sections 4123.511 and 4123.512 of the Revised Code.

Any action pending in common pleas court or any other court on January 1, 1986, under this sectlon Is
governed by former sectlons 4123.514, 4123.515, 4123.516, and 4123.519 and section 4123.522 of
the Revised Code.

Effective Date: 08-06-1999; (SB 7) 10-11-2006; 2007 HB100 09-10-2007
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4123.65 Application for approval of final settlement.

(A) A state fund employer or the employee of such an employer may flle an application with the

administrator of workers' compensation for approval of a final settlement of a claim under this chapter.

The application shall include the settlement agreement, and except as oth'erwise specified fn this

division, be signed by the claimant and employer, and clearly set forth the circumstances by reason of

which the proposed settlement is deemed desirable and that the partles agree to the terms of the
settlement agreement. A claimant may file an application without an employer's signature In the

following situations:

(1) The employer Is no longer doing buslness In Ohio;

(2) The claim no longer is in the employer's Industrlal accldent or occupatlonal dlsease experlence as

provided in division (B) of section 4123.34 of the Revised Code and the claimant no longer is employed

wlth that employer;

(3) The employer has failed to comply with section 4123.35 of the Revised Code.

If a claimant files an application without an employer's signature, and the employer still Is doing
business in this state, the administrator shall send written notice of the.applicatlon to the employer

immediately upon receipt of the application. If the employer fails to respond to the notice withln thlrty

days after the notice Is sent, the applicatlon need not contain the.employer's signature.

if a state fund employer or an employee of such an employer has not filed an application for a flnal
settlement under this division, the administrator may file an application on behalf of the employer or

the employee, provlded that the administrator gives notice of the filing to the employer and the
employee and to the representative of record of the employer and of the employee immediately upon

the filing. An application flled by the administrator shall contaln all of the informatlon and signatures
required of an employer or an employee who flles an appilcation under this divislon. Every self-insuring

employer that enters into a final settlement agreement with an employee shall mail, within seven days
of executing the agreement, a copy of the agreement to the administrator and the employee's

representative. The administrator shall place the agreement Into the claimant's flle.

(B) Except as provided in divislons (C) and (D) of this section, a settlement agreed to under this
section is binding upon all partles thereto and as to items, injuries, and occupatlonal diseases to which.

the settlement applies.

(C) No settlement agreed to under division (A) of this section or agreed to by a self-insuring employer

and the self-insuring employer's employee shall take effect until thirty days after the administrator

approves the settlement for state fund employees and employers, or after the self-insuring employer
and employee sign the final settlement agreement. During the thirty-day perlod, the employer,
employee, or administrator, for state fund settlements, and the employer or employee, for self-
insuring settlements, may withdraw consent to the settlement by an employer providing written notice
to the employer's employee and the administrator or by an employee providing written notice to the
employee's employer and the administrator, or by the administrator providing written notice to the
state fund employer and employee. If an employee dies during the thirty-day waiting period following
the approval oP a settlement, the settlement can be voided by any party for good cause shnwn.
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(D) At the time of agreement to any Flnal settlement agreement under division (A) of this section or
agreement between a self-insuring employer and the self-insuring employer's employee, the
administrator, for state fund settlements, and the self-insuring employer,, for self-insuring settlements,

immediately shall send a copy of the agreement to the industrial commission who shall assign the

matter to a staff hearing officer. The staff hearing officer shall determine, within the time limitations

specified in division (C) of this section, whether the settlement agreement is or is not a gross

miscarriage of justice. If the staff hearing officer determines within that time. period that the

settlement agreement is clearly unfair, the staff hearing officer shall Issue an order disapproving the
settlement agreement. If the staff hearing officer determines that the settlement agreement Is not
clearly unfair or fails to act within those tlme Ilmits, the settlement agreement is approved.

(E) A settlement entered into under this section may pertain to one or more claims of a claimant, or
one or more parts of a claim, or the compensation or beneFlts pertaining to either, or any combinatlon

thereof, provided that nothing in this section shall be interpreted to require a claimant to enter Into a

settlement agreement for every claim that has been filed with the bureau of workers' compensation by
that cialmant under Chapter 4121., 4123., 4127., or 4131. of the Revised Code.

(F) A settlement entered into under this section Is not appealable under section 4123.511 or 4123.512
of the Revised Code.

Effective Date: 10-01-1996; (SB 7) 10-11-2006
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OHIO BUREAU OF WORKERS' COMPENSATION
INDUSTRIAL COMMISSION OF OHIO

FINAL SETTLEMENT OF CLAIMS

PAMELA S. SCOTT,

Plaintiff,

V.

DILLARDS DEPARTMENT

CLAIM N0: 99-511602
And Any and AII Other'Claims Against
Dillard Deparfrnent Stores, Inc.

Trumbull County. Court of Common
Case No. 02 CV 2440

STORES, INC., et al. ) DATE OF 1NJURY: June 21, 1999

Defendants: ) CLAIMANT'S SOCIAL SECURITY NO:
464-49-7649

JOINT APPLICATION FOR APPROVAL OF
SETTLEMENT AGREEMENT ...

„,' '. ..
Pamela S. Scott, Claimant, and Dillard's Department Stores, tqiptoyer,'herpby

... .. .

make application to the Administrator of the Bureau of Workers' Qompnsatian.and
^ ... ....

Industrial Commission of-0hio for approval of the settlement of the entivty of. her:C7Aim "...

No. 99-511602, as well as any and all other claims which she may have against. Dillard's

Department Stores, for any and all rights to conipensation and medical benefits under

any and all claims.

SETTLEMENT AGREEMENT & RELEASE

I, Pamela S. Scott, for and in consideration of the sum of Fifteen Thousand

Dollars ($15,000.00), which sum Dillard's Department Stores agree to pay to me upon
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approval by the Industrial Commission of Ohio of this settlement agreement and/or at t%

expiration of the thirty (30) day time period prescribed in Ohio Revised Code^

§4123.65(D), do hereby for myself and for anyone claiming by, through or under me,

forever release and discharge said Dillard's Department Stores, its directors, employees,

agents, representatives, successors, and assigns, the Industrial Commission of Ohio, the

Bureau of Workers' Compensation, the State Insurance Fund, and all persons, firms or

corporations from any and all claims, demands, actions or causes of action, which I now

have or which I may hereafter claim to have, whether known or unknown, arising in any

mannet from my industrial injuries sustained on or about June 21, 1999, and any and all

other injuries in any other claims which I may have against Dillard's Department Stores.

Claimant acknowledges that this settlement agreement applies to the entirety of Claim

No. 99-511602, as well as .to any and all other claims which she may have against•

Dillard's Department Stores, for any and all rights to compensation and Yc2dical'15'enefits
. .. ••

under any and all claims; and for the settlement of any and all contAStdd medical bills.....
' ,.•:..:

and/or chiropractic treatment since the last date of payment of such trAatm4nt. ....
• • , ,'

Pamela S. Scoft and Dillard's Department Stores further agree
'
tAat any and all ., .• ...• ...,..

bills for medical services, nursing services, hospital services, drugs a;rl4;medicatjons ...'

attributable to conditions currently allowed in any of claimant's claims against Dillard's

Department Stores, timely filed with Dillard's Department Stores prior to the date of this

agreement, and properly payable under the rules of the Industrial Commission of Ohio

and Bureau of Workers' Compensation, shall be the responsibility of Dillard's

Department Stores, but if such costs were incurred prior to the date of this agreement

and have not been filed with Dillard's Department Stores prior to the date of Ihis



agreement, then such medical bills shall be the responsibility of Pamela S. Scotl. Tbe

cost of all medical services provided to Pamela S. Scott on or after the date of th5''b
0

agreement shall also be her responsibility.

The parties further agree that the referenced workers' compensation court appeal

cited Pamela S. Scott v. Dillard's Department Stores, and being Trumbull County Court

of Common Pleas Case No. 02 CV 2440, wiA be dismissed with prejudice with the

following order: Pamela S. Scott is not entitled to particfpate in The Ohio Workers'

Compensation Fund for the alleged condition of L4-L5 disc bulge at the plaintiff's costs.

IN WITNESS W.HEREOF, the parties have signed this Final Settlement'

Agreement on the respective dates indicated.

PAMELA S. SCOTT

Date: L^;, 'nq -d3

DILLARDS DEPARTMENT STORES

Date:
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STATE OF OHIO

COUNTY OF TRUMBULL

BEFORE ME, a Notary Public in and for said State and' County, person5y

appeared PAMELA S. SCOTT, who acknowledged execution of the foregoing

agreement for final settlement of Claim No. 99-511602, as well as any and all other

claims which he may have against Dillard's Department Stores as her free act arid

deed, after having been informed that approval of this settlement agreement by the

Industrial Commission of Ohio and/or expiration of the thirty day time period prescribed

in Ohio Revised Code §4123.65(D) will result in the complete and final settlement of the

entirety of any and all of her claims against Dillard's Department Stores, for any and all

rights to compensation and medical benefits under any and all claims.

IN WITNESS WHEREOF, I have hereuntoset my hand and official seal, this

day of NeveTrrt7er, 2003.

pecut, 6z,-- ...^^/..
NOTARY PUBLIC

25i90/04271

,•.••
C9LIL W, NEWENOOAP, AHdrne9 Al C9u' •...
t. Nolary Public , Slale ol Ohia
At9 comml.;lon has no capiralior. dale

.Section 147.03 R. C.
, • •

•
. . • •• .. . .

. . .••.•
• :

'•• ••

• •
.... .

...

••. •..• •...

^
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OHIO BUREAU OF WORKERS' COMPENSATION
INDUSTRIAL COMMISSION OF OHIO

FINAL SETTLEMENT OF CLAIMS

PAMELA S. SCOTT,

PlaintiN,

V.

CLAIM NO. 99-511602
And Any and All Other Claims Against
Dillard Department Stores, Inc.

Trumbull County Court of Comrnon
Case No. 02 CV 2440

STORES, INC., et al. ) DATE OF INJURY: June 21, 1999
DILLARDS DEPARTMENT

Defendants. ) CLAIMANT'S SOCIAL SECURITY NO:
464-49-7649

I

JOINT APPLICATION FOR APPROVAL.OF
SETTLEMENT AGREEMENT

Pamela S. Scott, Claimant, and Dillard's

to the Administrator of the Bureau of Workers' Co^pperlsDationand
. . . . n - .y .. .

Industrial Commission of Ohio for approval of the settlement of the entirety her q^aim

make application

No. 99-511602, as well as any and all other claims which she may have against Dillard's

Department Stores, for any and all rights to compensation and medical benefits under

any and all claims.

SETTLEMENT AGREEMENT & RELEASE

I, Pamela S. Scott, for and in consideration of the sum of Fifteen Thousand

Dollars ($15,000.00), which sum Dillard's Department Stores agree to pay to me upon

Department Stores, Err.lploye?; hq""Vy
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approval by the Industrial Commission of Ohio of;this settlement agreement andlor at tf^

expiration of the thirty (30) day time period prescribed in Ohio Revised Code

I

§4123.65(D), do hereby for myself and for anyone claiming by, ttyrough or under me,

forever release and discharge said Dillard's Department Stores, its directors; employees,

agents, representatives, successors, and assigns, the Industrial Commission of Ohio, the

Bureau of Workers' Compensation, the State Insurance Fund, and all persons, firms or

corporations from any and all claims, demands, actions or causes of action, which I now

have or v,,hich I may hereafter claim to have, whether known or unknowi`1; arising in any

manner from my industrial injuries sustained on or about June 21, 1999, and any and all

other injuries in any olher claims which I may have against Dillard's Department Stores.

Claimant acknowledges that this settlement agreernent applies to the fnptireM of Cilirn
Lnr ^ --^

No. 99-511602, as well as to any and all other claims which. she m5l^ ha^D ag.qZ^st,

- o
Dillard's Department Stores, for any and all rights lo compensation and medicalQbe&Bts

under any and all claims; and for the settlemenl of any and all contestetl medical t$Ns
^ o 0

andlor chiropractic treatment since the last date of payment of such treat0ent.

Pamela S. Scott and Dillard's Department Stores further agree that any and all

bills for medical services, nursing services, hospital services, drugs and medications

attributable to conditions currently allowed in any of claimant's claims against Dillard's

Department Stores, timely filed with Dillard's Department Stores prior to the date of this

agreement, and properly payable under the rules of the Industrial Commission of Ohio

and Bureau of Workers' Compensation, shall be the responsibility of Dillard's

Department Stores, but if such costs were incurred prior to the date of this agreement

and have not been filed with Dillard's Department Stores prior to the date of this
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agreement, then such medical bills shall be the responsibility of Pamela S. Scott. Tbe
1--^

cost of all medical services provided to Pamela S. Scott on or after the date of fht
0

agreemenl shall also be her responsibility.

The parties further agree that the referenced workers':compensation court appeal

cited Pamela S. Scott v. Dillard's Department Stores, and being Trumbull County Court

of Common Pleas Case No. 02 CV 2440, will be dismissed with prejudice with the

following order: Pamela S. Scott is not entitled to participate in The Ohio Workers'

Compensation Fund for the alleged condition of L4-L5 disc bulge at the plaintiff's costs.

IN WITNESS WHEREOF, the parties

Agreement on the respective dates indicated.

Date: i a _ cr'l -a3

have signed this Final Settlement
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STATE OF OHIO

COUNTY.OF TRUMBULL
w
0

BEFORE ME, a Notary Public in and for said State and County, person!py

appeared PAMELA S. SCOTT; who acknowledged execution of the foregoing

agreement for final settlement of Claim No. 99•511602, as well as any and all other

claims which he may have against Dillard's Department Stores as her free act and

deed, after having been informed that approval of this settlement agreement by the

Industrial Commission of Ohio andlor expiration of the thirty day time period prescribed

in Ohio Revised Code §4123.65(D) will result in the complete and final settlement of the

entirety of any and all of her claims against Dillard's Departmenl Stores, for any and all

rights to compensation and medical benefits under any and all claims.

IN WITNESS WHEREOF, I have

day of tJeverrtt3er; 2003.
^^^ ^^

hereunto set my hand and official seal, this

NOTARY PUBLIC n
r

25t90r0427t

CdID 39 NEWENOORP, Atttlrne9 Al CAw
f Notary Publlc , State ol Ohio ^.^.

Z
My comml;slon^hos no ozpiralior. daf6^

$ection 147.03 N. C. . ^, .
0-1

^ . . ^ . :F•

C,
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IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

PAMELA S. SCOTT

Plaintiff,

V.

DILLARD'S DEPT. STORES, INC., et al.

Defendants

CASE N0. 02 C,V 2440

JUDGE PETER KONTOS

PLArNTIFF'S NOTICE OF
VOLUNTARY DISMISSAL
WITH PREJUDICE PURSUANT
TO CIV. R. 41(A)(1)(a)

Plaintiff, Pamela S. Scott, does hereby givenotice.that this case is dismissed

voluntarily, with prejudice, at Plaintiff s cost, pursuant to Rule 41(A)(1)(a), of the Ohio Rules of

Civil Procedure.

Respectfully submitted,
-^

Paul W. Newendorp (0000779)
BROWN AND MARGOLIUS COJLPA
55 Public Square, Suite 1100
Cleveland, OH 44113
(216) 621-2034
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CERTIFICATE OF SERVICE

I hereby certi fy that a copy of the foregoing PlninriJj's Notice of 6'olunlary Disniissal 6Y'irh

Prejudice was served this day of Febru

Michael J. Bertsch, Esq.
Moscarino & Treu, L.L.P.
The Hanna Bldg.
1422 Euclid Ave., Suite 630
Cleveland, OH 44115

and

Sandra L. Nimrick, Esq.
Assistant Attorney General
Workers' Compensation Section.
State Office Building, I11h Floor
615 W. Superior Ave.
Cleveland, 0H 44113

Paul W. Newendorp,
Attorney for Pamela S. Scott
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IN TIIr COURT OF COINTAiON PLEAS
TRUMBULL COUNTY, OHIO

PAMELA SCOTT,
,

Plaintiff-Appellee, ) TRUMBULL COUNTY CASE
NO. 02 CV 2440

vs.

ADMINISTRATOR, Bureau of
Workers' Compensation, et al.

Defend ants-Appellan ts.

JUDGE:KONTOS

MOTION FOR RELIEF FROM
JUDGMENT AND SUBSTITUTION
OF PARTIES

Pursuant to Ohio Rules of Civil Procedure, Rule 60 (B)(5), the undersigned seeks relief

from the Judgment distnissing this case with prejudice. The reasons for this motion are contained

in the Memorandum that is attached hereto and hereby incorporated by reference herein.

Respectfully submitted,

RAI. ^
^^"i; ='^.

Assistaiit Attomey General
State Office Bldg. - 11 th Floor
615 West Superior Avenue.
Cleveland, OH 44113-] 899
Attorney for Defendant, BWC

^ve I . Aronoff (0036809)

AUG Q 5 7r."
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IN THE COURT OF COAI114ON PLEAS
TRUAIBULL COUNTY, OHIO

PAMELA SCOTT,

Plaintiff-Appellee,

vs.

ADMINISTRATOR, Bureau of
Workers' Cotttpensation, et al.

Detendants-Appellants.

TRUMBULL COUNTY CASE
NO. 02 CV 2440

MEMORANDUM IN SUPPORT
OF MOTION FOR RELIEF FROM
JUDGIvIENT AND SUBSTITUTION
OF PARTIES

Pursuant to Ohio Civil Procedure, Rule 60(B)(5), the undersigned respectfully requests

this Court to reinstate this case pursuant to the Ohio Supreme Court's decisions in Youghiogheny

& Ohio Coal Co. v. Ma)Jield, et a!. (1984), 11 Ohio St.3d 70 and Sta1e ex. Rel Sysco Food

Seivice of Cleveland bnc. v. Industrial Commission ofOhio, et a! (2000), 89 Ohio St. 3d 612, 734

N.E. 2d 361, 2000 Lexis 2073 (whicli allows reimbursenient to the employer froin the State

Surplus Fund when an allowed claim is denied at the Court level) The plaintiff distnissed the

case witli prejudice.

By way of background, this is a self-insured workers' compensation case filed in Court

by the eniployer. 7hus, the Industrial Commission of Ohio has allowed the clairim. The employer

has paid compensation and benefits to the plaintiff based on the allowances in the claim. Before

the case went to trial, the Plaintiff and Defendant. Employer attempted to have ajudgment entry

signed by the Court indicating that all parties agreed that the plaintiff was not entitled to

participate in the workers' conipensation fund for the condition in Court. (See Exhibit A)

Apparenlly, ihe employer and plaintiff wanted to settle the case and the eniployer also wanted to

get reimbursenient from the state surplus fund. In other words, in this case, if the Court liad
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signed that entry the employer would have beeti entitled to reinibursement for benefits paid out

on the L4-L5 disc bulge condition. However, the undersigned infonned all parties that since he

had never been consulted, there clearly was no agreement of the parties on th{s entry.

In another effort to end tlie case, while still being entitled to reinibursement from the

surplus fund, the employer and plaintiff agreed to have the plaintiff dismiss the case with

prejudice. Once the case was dismissed, the employer could fulfill whatever settleinent

obligation it made with the plaintiff and; then, attempt to obtain reimbursement from the surplus

fund. While on its face, a voluntary dismissal may seem inconsequential, the result would be

prejudicial to Defendant-Administrator. The Ohio Supreme Court, in 2000, ruled in Tlle State

ex. Rel Sysco Food Service ojCleveland Inc. v. lndustrial Commission oJOhio, et al (2000), 89

Ohio St. 3d 612, 734 N.E. 2d 361, 2000 Lexis 2073, that a self-insured employer is to be

reimbursed from the state surplus fund for compensation paid to an employee when the claim is

originally allowed by the Industrial Commission, and then subsequently is denied by a trial court,

If Plaintiff-Claimant dismisses her claim, and there is no party to take her position, then

Defendant-Employer could receive a default judgnient for want of prosecution-or in this case,

the plaintiff dismissed her case with prejudice. Thus Plaintiff-Claimant's claim would be deemed

denied by a trial court, and Defendant-Employer will be entitled to reinibursenient from the state

surplus fund for compensation paid on Plaintiff-Clainlant's previously allowed claim.

Given the potential for reimbursement under Sysco, Defendant-Adniinistrator becomes the

real party in interest in self-insured eniployer appeals when a Plaintiff-Claimant fails to either

file or prosecute their complaint. In Youghiogheny am,d Ohio Coal Co. v. May field (1984), 11

Oliio St. 3d 70, 72, the Ohio Stipreme Court stated: "[i]n order to preserve the surplus fund, we

believe the correct procedure is to pemiit the state, which is already a party to the appeal, to

3
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proceed in place of (lie claitnant. This will provide the ernployer with its statutory right to appeal

a decision of the commission and also allow the state an opportunity to protect the [surplus]

fund." In Youghiogheny, the claimant had passed away before the trial date in an eniployer's
,

appeal, leaving no one to prosecute his complaint. The similarities between Youghiogheny and

the case in issue lie in the fact that the state surplus fund is left undefended because of a lack of

participating claimant. See also Hanrar v. First National Supermarkets, 1994 Ohio App. Lexis

2047 (Ninth App. Dist. 1994)(copy attached as Exihibit B); Hook v. City ojSp•ingfield, 750

N.E.2d 1162, 141'Ohio app.3d 260 (Second App. Dist. 2001); Ezell v S. E. Joluisori Companies,

Lorain C.P. Case No. 02 CV 131808 (copy attached as Exhibit C)(employer settled case and then

attempted to file a stipulated entry of dismissal in order to get Sysco reimbursement. The Court

denied the employer's motion for judgment on the pleadings)

Therefore, based on the Supreme Court's decisions in Sysco and Youghiogherry and Ohio

Coal Co. the State, by way of the Bureau of Workers' Compensation, must be substituted for the

plaintiff and the case be reinstated on the Court's docket. This clearly is in the interest ofjustice

and meets the requirements of Rule 60 (B)(5). Only by granting this motion cati the Court meet

the tenets of Youghiogheny and Ohio Coal Co. Only then can the State defend the State Surplus

Fund, as set forth in Youghiogheny aiid Ohio Coal Co.

Respectfully submitted,

JIM PETRO,

Steben K. Aronoff(0036809)
Assistant Attoniey General
State Office Bldg. -.l 1 tli Floor
615 West Supenor Avenue
Cleveland, OH 44113-1899
Attorney for Defendant, BWC

4
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CERTIFICATE OF SERVICE

A copy of the foregoing Motion and Memorandum was sent by regular United States Mail,

postage prepaid, on this 4`h day of August 2004 to: Mike Bertsch, The Hanna B{]dg., 1422 Euclid

Ave., Suite 630, Cleveland, Ohio 44115 and Paul Newendorp, 55 Public Square, Suite 1100,

Cleveland, Ohio 44113.
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IN THE COURT OF COMMON PLEAS
TRUMBULL COUNTY, OHIO

PAMELA S. SCOTT, ) CASE NO. 02 CV 2440
)

Plaintiff, ) JUDGE PETER J. KONTOS

) JUDGMENT ENTRY
DILLARD DEPARTMENT STORES,
INC., et al. )

)
Defendants. )

By agreement of the parties and after due consideration thereof, it is Ordered,

Adjudged and Decreed as follows;

Plaintiff/Claimant Pamela S. Scott is not entitled to participate in the Ohio Workers'

Compensation Fund for the alleged condition of L4-L5 disc bulge and that the within action

be and is hereby dismissed with prejudice; costs to Plaintiff.

IT IS SO ORDERED.

JUDGE PETER J. KONTOS

DATE F STATE'S
EXHIB IT

A_
PAGE 84



Paee 17

WILLIAM HAMAR, Appellant v. FIRST NATIONAL SUPERMARKETS,INC.
C.A. NOS. 16467, 16468, 16469

COURT OF APPEALS OF OHIO, NINTH APPELLATE DISTRJCT, SUMMITCOUNTY

1994 Ohio App. LEXIS 2047

May 11, 1994, Decided

NOTICE:

[•I] THE LEXIS PAGfNATION OF THIS upon the death of a claimant, dependents of the deceased
DOCUMENT IS SUBJECT TO CHANGE PENDING employee could not continue the claimant's action, but
RELEASE OF THE FINAL PUBLISHED VERSION. had to initiate a dependent's death benefit cause of action

under Ohio Rev. Code Ann. § 4123.591o recover.
PRIOR HISTORY: APPEALS FROM JUDGMENTS
ENTERED IN THE COMMON PLEAS COURT.
COUNTY OF SUMMIT, OHIO. CASE NOS. 85 II
3471, 91 01 0327, 91 124666

DISPOSITION: Affirmed.

CASE SUMMARY:

PROCEDURAL POSTURE: Appellant widow
challenged a decision from the Connnon Pleas Court of
Sununtt County (Ohio), which denied the widow's motion
to be substituted as nominal party plaintiff on her
deceased husband's workers' compensation claim. The
husband died after initiating an appeal, under Ohio Rev.
Code Ann. § 4123.5/9, of the adnvnistrative denial of his.
occupational disease clairns. The widow had been
appointed adnunistratrix of her husband's estate.

OVERVIEW: The trial court denied ihe widow's motion
to substitute herself for her deceased husband as the
nominal party plaintiff for purposes of the appeal ou the
basis that the widow was not a real party in interest. The
widow asserted that she was a"real party in interest" with
respect to her deceased husband's appeal of ehe
administrative detual of his workers' compensation
claims. On appeal, the court affirmed, holding that: (1) a
representative of the deceased claimant's estate could not
be substituted on appeal pursuant to Ohio R. Civ. P. 25
because the estate did not have an interest in the appeal
due to the language of Ohio Rev. Code Aivt. § 4123.519;
(2) the legal representative of the estate of a workers'
compensation clainiant could not appeal a decision of the
Industrial Convnission to a conunon pleas coutl pursuant
to § 4123.519; (3) a clainiant's workers' conipensation
claim abated upon the death of the claimant; and (4)

OUTCOME: The court affirmed the trial court's decision.

CORE TERMS: claimant, workers' compensation, real
party in interest, deceased, nominal party, legal
representative, substituted, subject matter jurisdiction,
judicial intetpretalion, assignment of error, injured
employee, cause of action, statutory right, death benefit,
abate, died, dies, joumal entry, occupational disease,
substitution

LexisNexis(R) Headnotes

Workers' Compensation & SSDI: Administrative
Proceedings: Claims
Workers' Compensation & SSDI: Adrrunistrative
Proceedings: Judicial Review
[HNI) An employer's appeal, pursuant to.Ohio Rev.
Code Ann. § 4123.519, from an adverse ruling by the
Industrial Contnussion is not subject to dismissal due to
the death of the employee during the pendency of the
appeal. Upon the employee's death, the State becomes
the real party in interest to the litigation. By allowing the
state to proceed in place of the deceased claimant, the
employer is afforded its statutory right to appeal a
decision of the commission and the state is provided with
the opportunity to protect the workers' compensation
fund.

Civil Procedure: 7oinder of Claims & Parties:
Substitution of Parties
Workers' Compensation & SSDI: Administrative
Proceedings: Judicial Review
(HN2) A representative of the claimant's estate cannot be
substituted on appeal pursuant to Ohio R. Civ. P. 25, as

STATE'S
^ . Ev'uin.T. . . .
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the estate does not have an interest in the appeal due to
the language of Ohio Rev. Code Ann. § 4121519.

Workers' Compensation & SSDI: Adniinistrative
Proceedings: Claims
Workers' Compensation & SSDI: Administrative
Proceedings: Judicial Review
(HN3) The legal representative of the estate of a workers'
compensation claimant may not appeal a decision of the
Industrial Corrtrtvssion to a common pleas court pursuant
to 0hio Rev. Code Ann. § 4123.5/9. The court of
common pleas has only such jurisdiction over workers'
compensation claims as conferred upon it by § 4123.519.
Section 4123.519 unambiguously limits the right of
appeal to the claimant and the employer. The legal
representative of the claimant's estate has no statutory
right to file an appeal under § 4123.519, as he was
neither claimant nor employer.

Civil Procedure: Joinder of Clairns &- Parties:
Substitution of Parties
Workers' Compensation & SSDI: Administrative
Proceedings: Claims
Workers' Compensation & SSDI: Administrative
Proceedings: Judicial Review
[HN4] Separate causes of action accrue to an injured
employee and the dependents of an injured employee
after the employee's death resulting from such an injury.
A clainiant's workers' compensation claims abate upon
the death of the claimant. Ohio R. Civ. P. 25(A)(1)
allows for a substitution of parties only if a party dies and
the claim is not thereby extinguished. Accordingly, upon
the death of a claimant, dependents of a deceased
entployee cannot continue the claimant's action, but must
initiate a dependent's death benefit cause of action under
Ohio Rev. Code Arut. § 4123.59 to recover.

Goverrunents: Legislation: Interpretation
[HN5) A statute which is free from ambiguity is not
subject to judicial niodification under the guise of
intetpretation.

Civil Procedure: Jurisdiction: Subject Matter
Jurisdiction: Jurisdiction Over Action

Workers' Compensation & SSDI: Administrative
Proceedings: Judicial Review
[HN6J A review of Ihe jttdicial interpretation of Ohio
Rev. Code Ann. § 4123.519 reveals that, as a claimant's
workers' compensation cause of action abates upon death,
a representative of the deceased claimant's estate does
not become a "real party in interest" under Ohio Rev.
Code Ann. § 4123.519. As a consequence, a trial court
lacks subject matterjurisdiction to entertain an appeal of
a claintant's workers' compensation claims where a
representative of the deceased claimant's estate is
substituted as the nominal party plaintiff.
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JUDGES:QUILLIN,REECE,DICKINSON

OPINIONBY: FOR THE COURT; DANIEL . B.
QUILLIN

OPINION: DECISION AND JOiJRNAL ENTRY

Dated: May 11, 1994

These causes were heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

QUILLIN, J. Appellant, Johann Hamar, appeals from
the trial court's order denying her motion to be
substituted as nominal party plaintiff on her deceased
husband's workers' compensation claim. We affitm.

This case has a long and complicated history dating
back to 1984, when William Hamar originally[*2J filed
an occupational disease claim with the Ohio Bureau of
Workers' Compensation. The case has proceeded through
several adrninistrative and judicial levels and is currently
before this court upon appeal from the trial court's order
denying appellant's Civ.R. 25 motion.

On January 18, 1993, William Hamar died after
'initiating an appeal, under R.C. .4123.519, of the
administrative denial of his occupational disease claims.
A suggestion of death was filed with the trial court on
January 20, 1993. On April 27, 1993, the Probate Court
of Summit County appointed William HamaPs wife,.
Johann Hamar, as ezecutrix of William Hamar's estate.
On May 13, 1993, Johann Ilamar filed a motion to
substitute herself for her deceased husband as the
nominal party plaintiff for purposes of the appeal. The
trial court denied appellant's motion, ruling that Johann
Hamar's not a real party in interest. Johann Hamar
appeals the order, raising a single assignment of error.

Assignment of Error

"The trial court erred in denying appellant-executrix
Johann Hamar's motion to substitute upon death of
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pla,ntiff (clainiant William Haniar) as a nominal party
plaintiff and the trial court erred in fnding that
appellant[*3] Johann Hamar, surviving spouse of
claimant William Hamar, was noi a real party in
interest."

Appellant asserts that she is a"real party in interest"
with respect to her deceased husband's appeal of the
administrative denial of his workers' conipensation
claims for occupational diseases. We disagree.

In determining who is to be considered the "real party
in interest" when a claimant dies after perfecting an
appeal under RC. 4123.519, we are guided by the
language and reasoning employed by the Supreme Court
of Ohio in two of its opinions.iln.Youghiogheryy &'p;fQy„r
Coa1{tCo^ vii,^a^]Ti?1B. ¢6^...

$^ac1^3t pntd^tapli qn thtd kyllpbtis; Stipieme
Pret^tt^ bhlo he7tl "tha( 0*1) ilan eritp[oyet's "appeal,
AtS^t^il:td FI G'^ d)'^3 4S)4, t`rbitf an 9dVet^b tvlJng .By th0 ',.... - , .;
^18tlgtftkl C6intnlss^b$' 1s ttof 9ubjEct totsfnl5sal d'ue to'
th deeth of 1he 1employe4. dtttllig the))ehdencyof the
ap e^j ° fn deternrintn th^ issue, the couratpted that,

..11
up ti 3^tlrethplbyies eath; tli'e state fiecomeas {^e.,r,cal
pflYty ;in-:interest to; 111e Jltigt;tion IY{ areo5An(ttj,; the.
courttstregsed tbe poljoy; c0^ldetatron t}Sal- b^ 911otving
the stafb to proceed in pleceof the deCeflsed alatfnaut the
emp7oyei ts afforded[*4] itg'statufory right to appqal a
decisiop of tbe commission and thestate isprovlded with
the' bppolTUniry to protect the wotkers' compensation
fund:

In detemuning who becomes the "real party in interest"
for purposes of the appeal, the Youghiogheny court
considered and expressly rejected the substitution of a
representative of the claimant's estate, stating:

"We decline to substitute [HN2] a representative of the
claimant's estate to llte appeal pursuant to Civ. R. 25, as
the estate does not have an interest in the appeal due to
the language of R. C. 4123.519."

Id. at 72, fii.3.

In Breidenbacl v. Mayfield (/988). 37 Ohio Sr.Jd 138,
524 N.E.2d 502, paragraph one of the syllabus, the
Supreme Coun of Ohio held that [HN31 "the legal
representative of the estate of a workers' contpensation
claimant may not appeal a decision of the Industrial
Commission to a conunon pleas court pursuant to R.C.
4123.5/9." In Breidenbach, supra, at 140, the court
stated that the court of common pleas has only such
jurisdiction over workers' compensation claims as
confened upon it by R.C. 4123.519. The court then went
on to analyze the language of R.C. 4123.519 and held
that it unambiguously[*5] linuted the rigltt of appeal, to
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the claintanl and the eniployer. ld. at 140-.141. The court
then held that the legal representative of the claimant's
estate had no statutory right to file an appeal under R.C.
4/23.519, as he was neither claimant nor eniployer. Id. In
the majority opinion written for the court, Justice Locher
additionally addressed the precise issue presented in the
case subjudice, stating:

"Assuming (claimant) had filed the appeal in her own
right, and then died, we would be compelled to follow
our decisiotr in Youghiogheny & Ofria Coal Co. v.
Mayfield (1984), 11 Ohio St. 3d 70, 72, 464 N.E.2d /39
***. In footnote 3, we declined 'to substitute a
representative of the claimant's estate to the appeal
pursuant to Civ. R. 25, as the estate does not have any
interest in the appeal due to the language of RC.

' 4123.5/9.,,,

Breidenbach, supra: ar 141, jn.3.

Oltio courts have traditionally held that (:IN4]
separate causes of action accrue to an injured employee
and the dependents of an injured employee after the
employee's death resulting from such an injury. See, e.g.,
Industrial Contm. v. Davis 0933), 126 Ohio St. 593, 186
N.E. 505, paragraphs one[*6) and two of the syllabus.
Further, a claimant's workers' compensation clainu abate
upon the death of the cla'unant. State ex rel. Hamlin v.
Indus. Comm. (1993), 68 Ohio St.3d 21, 22, 623 N.E,2d •
35. Civ.R. 25(A)(1) allows for a substitution of parties
only "if a party dies and the claim is not thereby
extinguished[.J" Accordingly, upon dte death of a
claimant, dependents of a deceased employee cannot
continue the clainiant's action, but must initiate a
dependent's death benefit cause of action under R.C.
4123.59 to recover. Appellant has 6led her claim as a
dependent under R.C. 4123.59, but asserts that the res
judicata effect of the adntinistrative denial of William
Hamar's workers' competisation claims will preclude her
recovery. Accordingly, appellant claims she is a "real
party in interest" to the appeal. We disagree.

In Breidenbach, supra, at /41, the Supreme Court of
Ohio held that "the legal representative of the estate of a
workers' compensation claimant may not appeal a
decision of the Industrial Conunission to a common pleas
court pursuant to R.C. 4123.5/9." In so holding, the court
stated that "wltile Ihis may be a harsh result, we find that
to construe this provision[*7] otherwise would be
legislation by unjustified judicial interpretation." Id. The
Breidenbach court ultiniately based its decision on the
reasoning that, because the executor was neither claimant
nor employer, the trial court did not possess subject
matter jurisdiction over an appeal filed pursuan( to R.C.
4/23.5/9. In so reasoning, the court stated that [HN5]
"[a] statute which is free from ambiguity is not subject to
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judicial modification under the guise of interpretation."
Id. We believe this reasoning is equally applicable to a
situation in which the representative of a deceased
claimant's e§tate attempts to be substituted as the nominal
party plaintiff in an appeal brought under R. C. 4123.3/9.

(HN6] A review of the judicial interpretation of R.C.
4113.519 reveals that, as a claimant's workers'
compensation cause of action abates upon death, a
representative of the deceased claimant's estate does not
become a "real party in interest" under R.C. 4113.519.
As a consequence, a trial court would lack subject matter
jurisdiction to entertain an appeal of a claimant's workers'
compensation claims where a representative of the
deceased claimant's estate is substituted as the norninal
party(18] plaintiff. Accordingly, we decline to address
the merits of appellant's arguments as they relate to the
res judicata effects of a clainiant's workers' compensation
claims upon a dependent's death benefit claims under
R.C. 4113.59.

The judgment of the trial court is affirmed.

Page 20

The Court finds that there were reasonable grounds,for
these appeals.

We order that a special mandate issue out of this court,
directing the County of Surrurrit Conunon Pleas Court to
carry this judgment into execution. A certified copy o(
this joumal entry shall constitute the mandate, pursuant
to App.R. 27.

Irnmediately upon the filing hereof, this document shatl
constitute the journal entry of judgment, and it shall be
file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(E).

Costs taxed to appellant.'

Exceptions.

DANIEL B. QUILLIN, FOR THE COURT

CONCUR

REECE, P. J.
DICKINSON, J.

PAGE 88



COURT OF COMMON PLEAS
LORAIN COUNTY, OHIO

Ron Nabakowski, Clerk
JOURNAL ENTRY

Kosma J. Glavas; Judge

Date: March 22, 2004

Robert L. Ezell
Pleiniiff

vs
S.E. Johnson Companies,
Inc., et,al.

Defendant

Plainlifr's Atlomey

Defendani's Anorney

This matter came on for consideration of Defendant S.E. Johnson Companies, Inc.' Motion for
Judgment on the Pleadings. An off the record oral Hearing was held on March 19, 2004:

After careful consideration of the Briefs submitted and argumentsadvanced, this Court makes
the following determinations: This Court finds that on October 7, 2003, it rendered a judgment entry
stating that the parties had advised this Court that this matter had been settled. This Court further
ordered that a Dismissal Entry be subinitted within thirty days.

Rather than submit a Dismissal Entry as ordered, Plaintiff filed a Notice of Disntissal on
October 31, 2003. This Court dismissed this case pursuant to that Dismissal Notice on November 5,
2003.

On November 14, 2003, Defendant S.E. Johnson filed, its Motion for Judgment on the
Pleadings. Contrary to the cases in support of its argument, this Court did not deny Plaintiff's claim.
Instead, this Court dismissed this case without making any such determination as a result of the parties
advising it that this case had been settled. At no time was this Court asked to, nor did it, approve or
otherwise journalize the settlement agreement allegedly reached between two of the three parties.
Defendant Ohio Bureau of Workers' Compensation, who filed a Brief in Opposition and appeared at
the Hearing, has still not signed off on the alleged settlement agreement.

'IT STATE'S

PAGE 89



As this case was .oncluded on November 5, 2003 by a dismissal entry, Defendant S.E.
lohnson, Inc.'s Motion is found not well-taken. Defendant S. E. Johnson, Inc.'s Motion is. herebyd .d

VOL__PAGE

Cc: Attys Victor KademenoslChristopher Clark
Attys John T. Landwehr/Robert J. Gilmer
Atty Sandra Lisowski

Judge Ko"sma I. GlavasA
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I°•
Rice v. Stouffer Foods Corp.Ohio App. 8
Dist.,1997.Only the Westlaw citation is currently
available.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio, Eighth District, Cuyahoga

County.
Michael L: RICE, Plaintiff-Appellee

V.
STOUFFER FOODS CORP., et al. rtka Nestle
Frozen Food Company, Defendant-Appellant

No. 72515.

Nov. 6, 1997.

Civil Appeal from Court of Common Pleas, No.
267708.

Thomas E. Davis, Joltn R. Barrett, Akron, Ohio, for
plaintiff-appellee.
Louis J. Licata, Ellyn Tamulewicz, Licata & Assoc.
Co., L.P.A., Cleveland, Ohio, for defendant-
appel lant.

JOURNAL ENTRY AND OPINION.
PER CURIAM.
*1 This appeal is before the Court on the accelerated
docket pursuant to Aop.R. 11 . 1 and Loc.App.R. 25.

Defendant-appellant Nestle Frozen Food Company
(formerly known as Stouffer Foods Corporation)
appeals froni an order of the trial court denying
Nestle's motion for judgment for failure of plaintiff-
appellee Micltael L. Rice to prosecute his workers'
compensation claim in the trial court. We find the
appeal well taken and reverse and enter judgnient for
de fendant-appel laat.

This case arises from Nestle's appeal from an order of
the Industrial Commission allowing the claim of
Nestle's enrployee, plaintiff Rice, "for fracture of the
right fiRh ntetatarsal resulting from an industrial
accident on 3-23-90; that all compensation and
benefits paid from date of injury until six weeks
thereafter are allowed and paid pursuant to this order
rrr 11

Nestle exercised its statutory right to appeal by filing
its notice of appeal froni the order in the Conmion
Pleas Court on March 24, 1994. Under R.C.
4123.512(D), within thirty days of service of the

(D 2006 Thomson/West
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notice of appeal, plaintiff Rice was required to file a
cotnplaint showing his cause of action to participate
in the workers' conipetisation fund. Notice of appeal
was served on Rice on October 25, 1994, thereby
requiring Rice to file his corl!iplaint by November 24,
1994. Plaintiff Rice failed to file his contplaint by
that date and offered no explanation for said failure.

Afler six months passed witl out the filing of a
complaint, Nestle moved the trial court, under Civ.R.
4l(B)(1) . and (3), to enter judgn ent for Nestle for .
plaintiffs failure to prosecute. Plaintiffs response
offered no explanation for disregarding his statutory
obligations and argued that Nestle sustained no
prejudice from the delay, and further, that a court
should not decide the merits of an action on
procedural grounds. The trial court denied Nestle's
motion and allowed the filing of plaintiffs complaint.
instanter on June I, 1995.

The trial court scheduled the case for trial on January
17, 1996. On January 16, 1996, one day before the
scheduled trial date, plaintiff voluntarily disniissed
his coniplaint without prejudice pursuant to Civ.R.
41(A)(1)(a). The dismissal entry expressly stated in
full text as follows:
Upon notice of the Plaintiff, the Plaintiff hereby
voluntarily dismisses his Coniplaint under the terms •
and conditions stated herein. This dismissal shall be
pursuant to Ohio Rule of Civil Procedure 41(A), shall
be without prejudice to future actions, shall be for
failure otherwise than upon the nterits, and shall
specifically allow the Plaintiff to retain the right to
refile his cause of action within one (1) year from the
date of this Dismissal as prescribed by law. This
disnussal of Plaintiffs Complaint shall not operate as
a dismissal of Defendant's, Stouffer's Foods
Corporation, previously and tin ely filed R.C.
4123.519 Notice of Appeal.

The disniissal ostensibly precluded the trial court
froni rendering a decision concerning Nestle's appeal,
i.e., whether plaintiff was entitled to participate in the
workers' compensation fund.

*2 In any event, plaintiff did not7efile his complaint
within ong year as perniitted by Ohio's savings
statute, R.C. 2305,19. On the pienuse that plaintiff
could no longer refile Ilis complaint once the savings
statute had lapsed to establish his rigl5t to participate
in the workers' compensation system, Nestle moved
the trial court, pursuant to Civ.R. 41(B)(I), for
judgn ent on February 20, 1997: On April 15, 1997,
the trial court denied Nestle's ntotion as "moot,"
6nding that "the issue need be considered only upon

No Claim to Orig. U.S. Govt. Works.
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refiling." The net effect of this procedural posture
appears to deprive Nestle of any right to have a trial
court determination of its obligation to pay benefits
or have an appeal heard since plaintiff has no
econonuc incentive to refile his contplaint. Nestle
appealed the trial court's "nioomess" decision to this
Court by notice filed May 15, 1997. Appellee has
filed no brief in this Court.

We will address Nestle's second assignnient of error
first as we find it dispositive of the appeal.
11. THE TRIAL COURT DENIED APPELLANT
NESTLE FROZEN FOOD COMPANY ITS
STATUTORY RIGHT TO APPEAL AN ADVERSE
ADMINISTRATIVE DECISION BY REFUSING
TO ENTER AN ORDER PROHIBITING
APPELLEE FROM . PARTICIPATING IN THE
WORKERS' COMPENSATION SYSTEM AFTER
APPELLEE FAILED TO REFILE HIS
COMPLAINT WITHIN ONE YEAR OF ITS
DISMISSAL.

In mling that Nestle's motion for judgment was nioot,
we assume that the trial court found that it had no
jurisdiction to enter judgment for Nestle until
plaintiff refiled his complaint pursuant-to the savings
statute. Alternatively, the trial court niay have
decided that the issue was not ripe orjusticiable until
the complaint was refiled: Unfortunately, that
decision fails to take into account the statutory
procedures unique to workers' compensation appeals.

457 N.E.2d 937: Yates v. General Motors (1967) , 1 0
Ohio App.2d 9, 13 , 225 N E 2d 274; Snioliea i^
Keller (1965). 3 Ohio Ano.2d 250, 255, 210 N.E 2d
269.

4

It therefore follows that the mere voluntary dismissal
of the complaint does not oust the comnion pleas
court of jurisdiction. "The claimant's disniissal ofher.
complaint does just that and nothing more. The
complaint is dismissed, but it does not dismiss tlte
employer's appeal or divest the comnton pleas court
ofjurisdiction." Rhynelrm-dt v. Sears Logistics Serv.,
stipt-a at 332, 663 N.E.2d 1319; see, also, Anderson
v. Sonoco Products Co. (1996) , 112 Ohio App . 3d
305, 309. 678 N.E.2d 631. Plaintiffs voluntary
disnussal herein recognized this principle by stating:
"This dismissal of Plaintiffs Complaint shall not
operate as a dismissal of Defendant's, Stouffer's
Foods Corporation [[[Nestle's], previously and timely
(iled R.C. 4123.519 Notice of Appeal."

"3 The issue still remains whether defendant Nestle
can continue to be charged for the payntent of
benefits to plaintiff now that time for refiling
plaintiffs petition under the savings statute has
passed. R.C. 4123.512(A) confers a statutory right
on an employee and an eniployer to appeal a decision
of the Industrial Comntission to the court of comnton
pleas:
The claimant or the employer may appeal an order of
the industrial conzniission '** in any injury or
occupational disease case, otlter than a decision as to
the extent of disability, to the court of contnion pleas

Unlike a typical civil action, the filing of a complaint
in a workers' compensation matter does not
"commence" the action and confer jurisdiction.
Compare R.C. 4123.512(A) with Civ.R. 3(A) ("A
civil action is conunenced by filing a complaint with
the court In a workers' compensation appeal:
Under Section 4123.519. Revised Code, the filing of
a petition is not jurisdictional. The filing of a notice
of appeal with tlte Industrial Comrnission of Ohio
and the Court of Convnon Pleas is the only act
reqtiired to perfect the appeal and vest jurisdiction in
the court.

Sirreer Setvine Machine Co. v. Puckett (1964). 176
Ohio St. 32, 11 2. 197 N.E.2d 353 of syllabus;
Thompson v. Reibe! (1964). 176 Ohio St. 258, 260.
199 N.E.2d 117 ("It is the filing of the notice of
appeal whiclt vests jurisdiction in the court and not
the flling of the [complaint] by the clainiant."). See,
also, Rlrvnelrardt v. Sears Logistics Services (1995),
105 Ohio App.3d 327, 332, 663 N.E.2d 1319: Ford
Mnror Co. V. Hrunilron (1983)9 Ohio Agp.3d 17,

i**

An appeal pursuant to R.C. 4123.512(A) does not
stay the payment of an. award of compensation once
niade by the Commission. R.C. 4123.512(H). In
otlter.words, an employer remains responsible for
beneSt payments pending appeal until the court
denies the employee the right to participate in the
fund. State, es. r•el. Rossetti v. htdustrral Cornnt.
(1983). 5 Oltio St.3d 230, 233, 450 N.E.2d 1151. In
the instant case. Nestle paid six weeks of benefits to
its employee which it is contesting. As a self-
insured, Nestle is entitled to recoup the amount from
the surplus fund if those benefits were erconeously
paid. R.C. 4123.512(H); Kokitka v. Ford A4nior Co.
(June 17, 1993), Cuyahoea App. No. 62410,
unreported at 11; Robinson v. B.O.C. Groun,
General Motors Corn. (Oct. 11, 1996). Tntmbull
App. No. 96-T-5419, unreported at 4.

Appeals taken pursuant to R.C. 4123.512 are de

^'S' 2006 Thonuon/West. No Claim to Orig. U.S. Govt. Works.
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novo, that is, the trial court must independently assess
whether an employee is entitled to participate in the
workers' compensation system without regard to the
Convnissioti s findings and decisions. Youghioehenv
& Ohio Coal Co. v. rLlavfield (1984), 11 Ohio St.3d
70, 71, 464 N.E.2d 133: Forster v. Ohio Bur. Of
Workers' Conro (1995), 102 Ohio Aoa 3d 744, 746,
658 N.E.2d 7. The burden of proof is always on the
employee. See You hioehem 11 Ohio St 3d at 71,
464 N.E.2d 133 citing Ztdievic v. Midland-Ross
(1980), 62 Ohio St.2d 116, 118, 403 N.E:2d 986:
[W]here an employer appeals an unfavorable
adniinistrative decision to the court the [eniployee]
niust, in effect, reestablish his workers' compensation
claim to the satisfaction of the common pleas court
even though the [employee] has previously satisfied a
similar burden at the administrative level.

This Court has ruled that Civ.R. 41(A) concerning
voluntary dismissals apply to all workers'
compensation appeals. Rogers• v. Ford Motor Co.
(Aug. 18, 1994), Cuvahoga Apo No. 66118,
unreported at 5-6. An employee can voluntarily
dismiss Itis cmnplaint and thereafter avail himself of
Ohio's savings statute. Rogers• at 5. If an employee
refiles his action within one year of-tlre voluntary
dismissal, the matter will proceed until the court of
common pleas renders a decision regarding the
employee's eligibility to participate in the workers'
compensation system. Id.

Unfortunately, the um•eported decisions of this Court
tend to proniote confusion in this area. The leading
case appears to be Ross v. Wolf Envelope Co. (Aug.
2- 1990), Cuyahoea Aoo. No. 57015, unreported,
where the eniployer-appellee appealed conipensation
awarded to an employee-appellant. In
acknowledging the employee's right to enter a
voluntary dismissal, we also recognized that this did
not disniiss the employer's appeal. We stated as
follows at 7-8:
"4 The Rules of Civil Procedure are applicable to
proceedings brought under R.C. 4123.519. Pt•ice v.
Westinehouse Elecn•ic Corn (1982), 70 Ohio St.2d
131.435 N.E.2d 1114. Civ.R.41(A)(1)(a) expressly
provides for a unilateral dismissal by a "plaintiff."
When an eniployer files a notice of appeal pursuant
to R.C. 4 123.519, the clatmant is required to file a
coniplaint showing Iris cause of action to participate
or to continue to participate in the fund. The
claimant is listed in the caption of that action as the
"plaintiff." United Prucel Serv. Inc. v. Rice (1982),
4 Ohio App.3d 4, 446 N E 2d 184. Accordingly,
appellant had a right to dismiss his complaint once,
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pursuant to Civ.R. 41(A)(1)(a).
Appellee's appeal from the decision of the Industrial
Commission cannot be dismissed due to the
voluntary dismissal of appellant's coniplaint. Cf.
Ford Motor Co. v. Hantilton'(1983), 9 Oltio App 3d
17, 457 N.E.2d 937. Appellee ful611ed its legal
responsibility by filing a timely notice of appeal
under R.C. 4123.519, thus, its appeal cannot be
dismissed.
Appellant's right to 61e another coniplaint in
accordance with R.C. 4123.519 has not been
prejudiced. R.C. 2305.19, the savings statute, is
applicable to worker's con7pensation complaints filed
in the court of conunon pleas. Lewis v. Co+mor•
(19851, 21 Ohio St.3d I. 487 N E 2d 285 syllabus.
Therefore, the date for filing another complaint under
R.C. 4123.519 relates back to the filing date for the
original complaint for lintitations putposes. Id.; see,
also, Reese v. Ohio State Univ. Hosn. (1983), 6 Ohio
St.3d 162- 163. 451 N E 2d 1106.

Faced with a similar fact situation and procedural
posture, this Court followed the Ross decision in
Rogers v. Ford Motor Compmt),, suprn at 4-6:
In Ross v. hVolf Envelope Co. ( Aue. 2, 1990),
Cuyahoaa App. No. 57015. unreported, this court
held that where an employer filed an appeal pursuant
to R.C. 4123.519, the trial court erred in denying the
employee's Civ,R. 41(A)(1)(a) niotion to dismiss his
complaint. The employer's appeal would reniain
pending, but the eniployee could file another
complaint witlrin the one year period of the savings
statute. Appellee contends the Ross decision is
incorrect because only the party who convtiences the
action can dismiss under Civ.R. 41(A)(I)(a). Civ.R.
41(A)(I)(a) states that a"plaintiff' may disniiss the
action. In a R.C. 4123.519 appeal, lhe claimant is a
plaintiff. United Paa-cel Serv. lnc. v. Rice ( 1982). 4
Ohio App.3d 4, 446 N.E.2d 184: Ross, supra.

Appellee contends that Ross is contrary to Ford
A4otor Conrnanr v.. Hatnillon (1983), 9 Oliio App.3d
17. 457 N.E.2d 937 and Powell v. Interstate Motor
Freielu Sr.s. (Sept. 4, 1987), Lucas Aoa. No. L-87-
009 unreported. These cases held the court could
not dismiss an employer's appeal pursuant to Civ.R.
4] (B )( 1 ) due to the eniployee's failure to prosecute.
Ross and the case at hand are distinguishable because
they deal with the employee's disniissal of the
complaint, pursuant to Civ.R. 41(A)(1)(a) and do not
involve dismissal of the employer's appeal. See
LiQgons v. Pon•ervrrrin Division General A4orors
Cory. (Feb. 25- 1994). Lucas Aao No: L-93-170.
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unreported.
"5 Appellee also contends that Lewis v. Connor
(1985) , 21 Oltio St.3d l. 487 N.E . 2d 285 , Civ.R. 41
and R.C. 2305.19 (the savings statute) refer to
dismissal of an "action." Therefore, the entire action
must be disntissed, not just the complaint. We
disagree with this interpretation of the above cited
authorities. The entire action does not have to be
dismissed, as a counterclaim can reniain pending for
independent adjudication. Civ.R. 41(A)(1)(a), Hollv
v. Osleisek (1988) . 40 Ohio App.3d 90, 531 N E 2d
766.
Appellee argues that disntissal by the appellant would
interfere with its right to have their appeal heard
expeditiously. See, R.C. 4123.519(G). R.C.
4123.519((3) does not create a right to an expeditious
appeal. It provides only that the appeal will be
preferred over most of the other civil actions on the
trial court docket.
Our decision in Ross, supra, was correct. Thus, the
trial court erred in refusing to recognize appellant's
notice of dismissal pursuant to Civ.R. 41(Alf 1)(a).

This Court also followed the analysis of Ross and
Rogers in Moore v. Trintble anr( Mmf-edi ( Aue. 1.5
1996), Cttyahona App. No. 67895, unreported, and
held that an eniployee could voluntarily dismiss his
complaint pursuant to Civ.R. 41(A)(1) and that such
a disntissal did not mean the entire action was
disntissed.

Most recently, this Court again had occasion to
address the identical fact situation presented in Ross,
Rogers and Moore in Sc•lrade v. LTV Steei Comnatrn
(March 13, 1997), Cuvaltoga Apn No. 70950.
unreported, where the Court reviewed (lte pertinent
authorities and stated as follows at 8-9:
Finally, in 1996, our court again addressed this exact
issue in Moore v. Wesle), Triinble and Manfredi
Motor Transit Co. In Moore, the employer, Manfredi
Transit, filed its notice of appeal from the Industrial
Coniniission's allowance of employee Moore's claim
for injuries. . Moore properly liled the petition with
the Cuyahoga County Common Pleas Court. During
settlentent negotiations, Moore filed a Civ.R.
4 ] A I a motion to voluntarily dismiss the action.
The trial court, however, set a trial date and denied
Moore's motion to voluntarily disniiss his action
against Manfredi. Moore appealed the trial court's
action, and on appeal, our court, following the
reasoning of the Rogers court, detetmined that the
trial court erred wlien if failed to recognize Moore's
right to voluntarily disniiss liis action.
Accordingly, it is the position of our court that in this
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district the Rules of Civil Procedure apply to these
workers' compensation appeals. We recognize that
pursuant to the civil rules, a plaintiff has the right to
voluntarily dismiss his or her case once witliout
prejudice, invoking the savinyt statute. A voluntary
dismissal is accotiiplished by the filing of a dismissal
notice with the court. Once such notice is filed, the
court is divested ofjurisdiction.
We, therefore, hold, once again, tliat the trial court
may not vacate the claimantlplaintiffs notice of
voluntary dismissal brought pursuant to Civ.R.
4l(A)(1)(a) even where the appeal is brought to the
lower court by the employer.

*6 With all due respect, this panel of the Court does
not 6nd that once a notice of voluntary dismissal is
filed by the employee in a workers' conipensation
appeal, "the court is divcsted of jurisdiction." We
suggest that, in the context, the Sclrnde court was
referring generically to a voluntary dismissal under
the civil rules. Therefore, we believe that Ross,
Rogei-s and Moore all recognize that the contplaint is
dismissed but the employer's appeal is still pending,
subject to a refiling of the complaint under the
savings statute. Consequently, we hold that the court
did not lose jurisdiction at the tinte of the voluntary
dismissal.

None of the aforesaid cases reach the issue presented
by the present appeal, i:e., what effect does the lapse
of the savings statute (the passage of one year)
without the refiling of a complaint have on the
employer's pending appeal. For tlie reasons
hereinafter stated, we find the issue is ripe for
decision. We find'the trial court erred in holding the
matter was moot until refiling of the coniplaint, the
time for which has now passed.

If an entployee does not refile his complaint within
the year's time, he can no longer prove his
entitlement to participate in the workers'
compensation systen , as is his burden on appeal.
Zullevic•, supra at 118, 403 N.E.2d 986. In that
instance, the eniployee's failure to refile his
complaint warrants judgtnent for the employer in the
sanie fasltion that a defendant's failure to answer a
complaint warrants default judgment for the plaintiff.
William.r v. E. & L. Transport Co. (1991) 81 Ohio
App.3d 108, 110, 610 N E 2d 491 (court entered
judgment for employer because claintant's re6led
claini which was previously voluntarily dismissed,
was filed outside the one year savings statute). Any
other conclusion places the employer in an untenable
position because the employer remains accountable
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for all niedical expenses and disability bene6ts
arising fron the underlying claim until the court
orders a disallowance of the claim. See R.C.
4123.512(H).

Moreover; any other conclusion contravenes public
policy and effectively denies the employer due
process of law as intended by the General Assembly.
R.C. 4123.512 confers a statutory right to the
employer to appeal an allowed claim. A court's
refusal to enter judgment for the employer upon an
employee's failure to refile his action effectively
renders the employer's right to appeal a nullity
because the employer cannot obtain its desired relief,
i.e., a court order denying the eniployee the right to
participate in the system. If the General Assembly
intended this result, it would never have granted an
employer the right to appeal. Consequently, we hold
that an employee's failure to refile his complaint
within the savings statute operates as a forfeiture of
his right to participate in the workers' compensation
system.

For the foregoing reasons, we sustain Assignment of
Error 11, reverse the trial court and enter judgnient for
defendant Nestle on its appeal.

*7 Given the disposition of Assignment of Error II, it
is umiecessary for us to review Assignment of Error
1, which is moot. App.R. 12(A)(1)(c).

Judgntent reversed; judgnient entered for defendant-
appellant.

It is ordered that appellant recover of appellee its
costs herein taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special niandate issue out of this
Court directing the Court of Conunon Pleas to carry
this judgnient into execution. A certified copy of
this entry shall constitute the niandate pursuant to
Rule 27 of the Rules of Appellate Procedure.

JAMES D. SWEENEY, C.J., DAVID T. MATIA and
JAMES M. PORTER, JJ.
Ohio App. 8 Dist.,1997.
Rice v. Stouffer Foods Corp.
Not Reported in N.E.2d, 1997 WL 691156 (Olrio
App. 8 Dist.)

END OF DOCUMENT
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