- IN THE SUPREME COURT OF QHIO °

COSTATEOF OHIO - T g

Appellee, _ CASE:  2001-078%
R s v T T o
NAWAZ AHMED Sy Common Pleas Case: 99-CR-192
. CEQ OO0 e R _
: o cAED SO L .- : R R
Appellant o ) B | _
THIS IS DEATH PENALTY CASE

MOTION TO ORDER CLERK OF TRIAL COURT TO REFILE FULL TRIAL RECORD

Now Comes Appellant \awaz &hmed and requaat thls honorable court to grant his
’notlon and order the clerk of trlal court ‘court of COmAON pleas of Belmont

3county to reflle the full trlal record in thzs case along with all tflal EXIhlbltS.

This court had granted the“Mbtion to Retain Record” in this court pending further
proceedings abqgt the Application For reopening ' on November 16,2004. See

Sate Q. Anmed, 103 Ohio St.3d 1530, 817 N.E.2d 891 (Ohio.. November 16,2004)..:
_waever, due to thg erroneous dismissal.of his Application: For reopening on 3/02/05
resuitiﬁg inthé Clerk of OH Supreme Court returning the vecord to the Clerk of
fiial Céurt.on 03/10/2005 The Affidavits were prepared with the v1ew that

" This Court already has access to full Tr1a1 record alongwlth all tr1al exhlblts,

by citing transcrlpt pages. Therefcre, there was no reason for Appgiy%&ﬁE7ZD"
“”the full copy of record,nlmself alongw1th the Applicatlon.f |

copy the entlrg tr;alﬁrecord_andJrgflleA;t himselflas_:aquirgd,by-the
‘rule. For this reason, appellant requests .this court .to either require
theSka;e‘qf Ohiq‘to_filg"full;pqpy,gfxtrial,rgoord.or;askgthe‘ﬁlerk
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of trial Court to refile the entire record in this court.

3. A FULL REVIEW OF ALL PRCPOSITIONS OF LAW IS REQUIRED, THUS KEEDING
REFILING OF RECORD, BECAUSE HAS “GOOD CAUSE" TO FILE . THIS APPLICATIOX.

Unlike otﬁe;tapgéllaﬁtgrwho simply want to plead new ciéiﬁs by
flllng a succe381ve or second application for reopening, thls appellant
has challanged the r?Patent and unambiguous jurisdietion® of thls court
to &nLer 1ts order of 3/02/2005 in this case and is seek1ng ”Vacatlon
of taac order and reentrlno of a new aporoleaLe order after full
adjudication of his all Proposition of law-filed.

4, Petitioner claims thét-OHVSupéeﬁé écérf lacks ‘'collateral Post-
ConvictiogH?%gdéggégnar adopt the remed1a1 law' as S Ct. Prac Rule 11(6)
by its “rule maklng authorlty under DRC 2503 36. Slmllarly OH Sugreme
Court lacks “Gollatreal Postconv1ct10n Jurlsdlctlon to near and dec1de
‘the clalms of 1nefzect1ve—appellate counsel &ppellants have Constltut-
~ional Right to on direct Appeal to ‘the Court'OE'Appeais'aﬁd“td Ohiio
Supreme Court in ¢ases involving death penalty after | Vaguary 1, 1995,
Douglas v. california, 372 US 353, ‘followed. State v. Catllna, 10 0s.2d
183 (Ohio. -1967). Where ‘there is right to counsel, theré is Constltu-

tional right to effective counsel and effectlve assis»ance of’ bounsel.

5. The Onio Leglslature has enacted App Rule 26(3) under Ohlo Anpellate
Procedure Act.lThe OH Supreme Court Rule-maklng Autnorlty is. for local
rule maklng to regulate the practlre of law before th1s court. It does

not extend to creatlng remedlal Law® under OH Constitution Art.I(16),

"+ which rovidesfthat“”Thefé*musf”a”fémedy'in die ‘cétirse of law" and Justice
P

administered’ without denial or delay. Such’ remedy must come from the

OH Legislature as this Couft rightly held in ﬁurnaham dec1sion. ‘But

this court exceedéd its Jurisdiction fo éreate and adopt §.Ct.Prac.R.11

€6) and similar remedy undei Appellate Procedufe Act was éreétéaxb§ the
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Oh Legislature and not by:the.OH,Supremechgrx.lThe»OH Supreme Court
Rules are ”dlscretlonary Rules of Pfactlce F wwere OH Sup Ct has
“'full 1nnefent power to suspend all or.%ny or part of any Rule at
Usouna discretlon, at any time and in any 01ven cage.;Appellate uourts

have no suun 1nherent powe* to depart from Appellate Rule 26(8)

pggvlalons eacept,yhere_prqy;qu_by the Laws.

6. The OH.Supreme Court:has only - Appellate Jurisdiction” to hear

- .direct appeals[uﬁdéerHvCoastitutien“Art.IV(2)(B){2)(C)-in"caées
-involving .death. sentence;.from-the common pleas.courts. The statutory

- jurisdiction. provided: by -ORC 2953.23(B) is appellaté:Jurisdiction-
‘to-hear the appeal £from lower Appelldte Courts over &laims- filed under
4ORC 2953.21 et seq . in the 'trial Coubt. Wherefore, OH Supreme Court has
.only "appellate jurisdiction to hear:and-decide iglaius of iriéffactive~

-appellate-counsel on divect appeal. It follows that proteedifigs ‘undew

.. 8.Ct.Prac:Rule 11(6) are part of "Appellate ‘Jurisdictiony theréby:part

of Ohio Direct Appeal process. Othervise, OH Supreme Court lacks -
MSubject matter Jurisdiction' ovér claims of ineffective-assistance-of-

appellate-counsel}, 'outside the direct appeal™.
© 7. ‘Because, OH SUprémeﬁCEfladks‘Subject-maftér and also lacks Patent

" and- unambiguous Jurisdiction if it treats thé ¢claims filed under Rule
as a collatreal proceeding,

-+ 11(6),/the court -must-follow all ‘the provxslons of direct appeal, “for

_ Iy L o L o L
¥t to Jurisdietional/aicdt-and decidéthesé claims.  The Court Rules do

‘not -ghant. Jurisdiction, ‘the Statutes dow’ Theke sxists no-such statuté in OHIO
_wiich grants a'"Collatréal’ posteonviction Jurisdiction' to OH Sup.CE. over claims
filed under S.Ct.Prac.Rule 11(6). * ‘Wherefore , Court lacked "éuﬁj:eb.f'&matter
-and Patent and" unambzguous Jurisdiction on 03/0272005 £o’ deny the ‘claims
of 1neffect1ve»appellatewcounsel Filed’ by ‘this Petltloner. For tneue

' rensofis, appéllant réquests this court’ to Show itéﬁjdffé&itfiﬁnﬂoh'

' 03702/2005 and even now if ‘Lt has any collatréal jurisdiction.
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8. FACTUALLY WRONG FIND‘ING‘ OF “UNTIMLY FILING" OF A??Liéh:[bﬂ’
Thls court also’ totally 1gnoxed tne strong body of 1aw in Oh aea
the ﬁoldlngs of Us Supreme Court in its clasulatlons of tlme to file
Happllcatlon for reepenlng under S. Ct ‘Prac.Rule 11(6)(A) Tne error
of cale ulatlon octured at various 1evels and must be uOff@Cﬁﬁd In
Morgan v. Bads , 104 08.3d ‘142”(Novembé%'22;2004)'this court held
that Y:Time to file claims: of ineffective-appellate-assistance doeg
not begin until after the Direct review has endedV Idiat P18-19.This
.- holding effective over-turned-all previous cases .requiring that such

claims be filed within 90-days of entry.of Judgment on direct: appeal.

. However, court's definition of "Appeal' differed from the. OH Legislature

definition of "Appeal™ at ORC 2505.01(A)(1), which included “retiial

- of iisues” and all proceedings related to.''review' as part of “Appeal™.

*See ORC 2505.01(A)(2-3),"“ Under Morgan v.. Eads; the proceedings are

" Appeal on question.of law and fact”, and mean,” a rehearing and retrial
of a cause upon'the-qﬁestion,of_law and facts.," Similarly; "Motion for
Rehearing” under S.Ct.Prac.Rule 11(2) is infact" Appeal on question of
law and fact”, as an Appellant is required.to “bring .issues to the
atpention of cout which it failed to consider™ before. Any decision
under S.Ct.Prac.Rule 1l(2) is an “Appeal Dec151cn“ under .ORC 2503.01.
For this reason, .S.Ct.Prac. Rule 11(4) Tolls the tlme of “effectzv date®
of the previous qec;e;quof-appeal¢1§:a_t1mely‘hreeonsxderatlon is
seeked”.  The US Supreme. Court Rule 13.3 also hold that ’“previsious
~decision on appeal™ is tolled when an appellant files for.''rehearing

. in any lower court® including the OH SuPremeiCour.t.= |

9. The OH Supreme Court Rule commlttee lost it way as it ignored the
ORC 2505.01 when adopting the language of S.Ct.Prac.Rule 11(9)(A)
Similarly,OH Supreme Court lacks Jurisdiction to Ignore the ORC 2505.01,
in its Rule meking under 0?5.2503-35- The Stetu;evdc.not.overture'any
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- Rule of OH Supreme Court but deny "Appellate Jurisdiction’ to OH-
Supreme Court if it violates the statute:ORC 2505.01. . It is.a Jurisdict=a:
ional Statute when read in the context of ORC 2953.0Z et seq, because

Y'lecontext do.not require a different meaning”.

10. - Appellant filed a timely Motion fof Reconsideration om 9/2/04
thereby tolling the effect of judgment of 8/25/04 until after the
court denied reccnsiderat1on“. ORC 2505.01. S Ct. rac.Rule 11(4)

US Suprene Court Rule 13 j See alsc ADpellant was requzred to flie
fd: reopenlng wzthln 90 -days of aenial of econ51deratlon on‘
10/27/04 wnlch is on or befcre 01/25/05 Thls court lacked Patenu
and unambiguous Jurisdiction to rule upon Application prematurely.

The Applicaticn was filed on 12/21/04, thus was fTimelyﬁ filed.

11, Hovever, Trlal Court Judgment ‘and the 0& Supreme Court Judgment
affirming the Trial Court Judgment of conv1»tlon and sentenclnc do
" not become final before the time for Direct ReVLew by certlorar1
" Petition before the U 5. Supreme Court does not end. See In re ?1ne
%1977, 3rd Dist.) 66 Cal. App.3d 593' United States v. Healy, 3?6
US 75 (1964); The Direct review by Cert Petltlon is’ pa:t of ’Dlrect
Review' of rlght. See 28 USC 1257 See also Hlbbs V. Wlnn, 542 US 88
(2004).  The perlod of direct review included the period for flllng
a cértiorari petiticﬁ;'Thé'“Diract feviehf has always lncluded review
by this [ U.S. Supreme ] court, Clay V. Unlted gﬁtates, 537 u. S. 522;
See Lawrence v. Florlda, 127 S Ct 1079( 2007). Mharefore, Morganlv.
Eads, 104 08 .3d 142, '1d at P18- 19 mist be read w1th thls deflnltlon of
"Direct rev1ew/Appea1 of nght”; ‘and not some arbltrary deflnltlon
presumed by ‘the ‘Rule Committee of 5.Ct. Prac.Rule 11(6)(A) -

“In Appellant Atimed case, the certiorari Petition was denied
on Maréh 28,2005. See Ahmed v. Chio, 544 U.S. 952( Maich 28,2005) and
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rehearing was denied on June 13, 2005. See Ahmed v. Ohio, 545 US 1124,
125 s.Ct: 2901 ¢ June 13,2005). - | _
~Wherefore, timé to file an YApplicatiom For reopening” stated
from June 13, 2005 and énded 90-days after that date on September
12,2005, The OHIO Supreme.Court lac@g@ijuri§d;ctign‘tg::gle upon

the prematurely filed application for reopening on 3/2/05..

Slmllarly, Gh Sunreme Court could not refuse ”rlght to flle an
amended Petltlon before JLne 13 2005 or infact before septemnar 2,
2005 The court wrongly hewld that Appllcatlanwas ﬂﬂtlﬂ&ly as flled

on 12/21[04

12, Appeliaht'Ahmea also héd'”Gdod:caﬁsegktd ééék appointment of

two Attorneys as of ;ight under the_Sth,ﬁth,Sth,?th,iAth amendments

to the US Caﬁstitutioﬁ becaﬁsé he was not fﬁund to be an indigent

by any court. An affluent Aépellant has the same constitutional right

to be represented by_Attorney of his liking as the Cosporations have
right to representatlon by counsels in any lltlgatlon, civil or-criminal.
Because sate bfevented Ahmed from hlrlng nls own Attorneys _Dy not
-returnlng his funds taken fcom the tlme of arrest and by other non-
Jurlsdlctlonal orders of the t:lal Court and Judge Sargus in the o
_abated Dlvorce case 9G DR 40 Ahmed had no alternatlve but to. seek

court appointment of two counsels he was already in toucn as. they

'flled motlon on 9/14!04 It was Court whlch took 29 days to rule

upon the Motlons for counsels._Therefore, any, delay is attributed,

to the satae and not to Ahmad, presumlng there wass any. delay. See.
Murray v. Carrler, 477 u. S- 478 (1986) (“ some interference by officials',
Brown V. Allen, 344 u.s. 443 (1?53), made compliance. 1mpract1ﬂable,
) would constitute "cause” under this standard,” [ to excuse any

| procedural default]. Id.at HN4, 488.
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13. The Lawrénce v. Florida, 127 5.C£.1097, 1085 and HNL2 also holds
that when “Staié ptévéﬁte&lhim from hiriﬁg'hié o éﬁtérnéys or
from repreaentlng ﬁimself" it'dodSEitdié{*gdéd:géu&é” ﬁé:excuse
any. procedural aefault._ r;:-;; ;fj,: ;l_ ﬁ.:;;!t' B
i4. When Ch Supreme Court .  appointed two attorneys on 9/21/6& it
failed to notify attorneys of their aﬁD01ntnent untll 9/2&/04 by
regular mall The Court Lalled to pr0v1de adequate tlne to attorueya
to research and flle a proper Appllcatlon FOL reopenlng . See Lawrence

SR ¥1orida,‘Suprég'Id;iat”Hﬂ’ii.

“Ene’ ”Prlsoner can show that some obJecglve factcr external to

the defense 1m9edea aounsels 'eflarts to comnly w1tn the séfaié éA
'ulproceaural rule . Feray V. Carrler, 4?7 US &78 (1986) .“ ) |

- Because Ahnea had constltutlonal rlgnt to counsel as ﬁb:.indlgent
the late ap001ntwent of caunsel and falguer to clve counsels full

tlme allowed all other Apoellants, constltuLed good cause

15. The fact that State prevented Ahﬂea from using his own funds to
timely- employ competent attorneys ‘who are not burdoned wlth neavy

worlk-loads and do not have any confllctlng schedules, is spread

| all over the trlal and Aonellate Record ln tnls court. See many Motlon
.pleadlngs in trlal Court and in Onlo Supreme Court. The OH Supreme
Court was told the same in prc se Wotlon fOl A9901ntment of Counsel

© - filed on u/27/04 Wﬁerefore, State 1nterference and state plﬂveﬂtlng

Anmed chm hlrlng his own Attorneys is well establlshed in records.

16. RAISING "GENUINE.ISSUES" IN ALL.NEW PROPOSITIONS-OF:.LAW -
It is well established that raising "genuine issues". excuses -any
procedural~default under §.Ct.Prac.Bule 11(6) and similax. provisioms of

App.Rule 26(B). Ahmed raised numerous ‘'genuine-issues” in his.all New
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pr09031t10ns of law rlled on 12/21/04 ana agaln now on 01/17/0&._
An AppllcathH for :eopenlng wltn merlts snould supersede

any procedural deflclency of the appllcatlon . Jee State v,

'Manosn 1994 Ohio App. LEXIS 435 (reb 22, 1994), Cuyahoga
App. No. 04616, unreported, reopening granted (santember

. .13,.1996), .Motion Ho. 72538, as cited .inState.v. Smiley,
1°§b Ohio App. LnXIS 1886 { Aprll 22 1998;., See also State

_v. Chn, 2002 Ohlo App. LEXIS 4689 at P31. (same) Anbllcatlon
granten desnlte be1ng late flled State V. . Chu, ( June 6, 2002)’

Most of the Propositions raised by the Ahmnﬁ;g:efﬁstrnctntalrarrqrs“
in the T:lal which Apnellate Cnunsels falled to false on Appeal. Ho
prejudlce procf is requ1re& to prove the denlai OL fazr Trlal and
fundamental cnnstltutlonal rlghts wnen error 13 Structural as 1t 1nfesL
the entire trial. See Unlted States v. Gonzalaz Lopaz, 548 U S 149,
'TIbeﬁlr Tne First nrop031t10n of Law ”Dan1a1 of representatlon Dy
séiédted counsel of cn01ce' does not requlre any Droof of Preguézce.
There was no reason for Anpellate counsels in not ralslng thls issue
of dliect appeal, when OH Supreme Court establlshed a flndlng that.
Attorney carplno was retalned by Ahmed but was not ailowed to represent
Ahmed as the Court 1llega11y refused to accept his services by-false
pretext tnat he Wan not Supp R 20 qnallfled. Yn such quallflcatlon or
‘fcertlflcatlon is requlred under Supp R 20 when ﬁttorney is prlvaualy
hlred and defendant 15 not an. 1nd1gent. ; 7 ) _
| Slnllarly SECOYD nr09051t10n of Law clalm tnat Speedy trlal Rights
f':'wer:n v1olated 18 also proven from the facts in reuora and do not B
requlre any proof of preJudlce when delay is over a year. However, over
60 witnesses could not be"féanEd”és'Eheyfﬁéing'néwlfﬁmigrantS'moﬁed,
changed ‘jobs, homes,“fénﬁedjrenidénées;“bhangéﬂfsﬁnfés;éﬁ& éven country.
Thé Iist of 61 défense witnesses was filed in record & "j&int “Ext™1"
| to -the “fridl. US census dats show that neb immigrants are mést mobile

section of the US population.
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Similarly, Bussiness record and charge card record were lost for ever

due to company bpeing purchased and compouter systamsrchangeﬂ Tgé

alibi evidence was lost im this JLoc ss as card usage could not be
verified by the new compahies. Ahmed’ emﬁlayer'filéd'éank ruptanéy'ané

was sold out thus destroying all usable bussiness reeord which Ahmed

could use in nis defense or counter the'prosecuﬁion'evidenae. The Phone
records of Ahmed's bussiness phone were losfrfor evé% as no one p reserved
those records and evidence contained in those records. Those phone reco-

rds would disproven most of the Prosecution theories of the case.

The childern were sent abroad to legal custodian and their passports
lost or stolen or aisplaced by Sheriff and Prosecutor who only discovered
first page of both passports when Ahmed need full passport to prove
that Prosecution theory of flight was false and prosecution witnesses

falsely testified about childern':s £light bookings.

The delay'in trial severely and adversely effected Ahmed's defanse
denying his witnesses and records, thus ability to defend himself.
Thus proposition of Law No.2 is proven and need no further show of
Prejudice. The Public defender was illegally appointed to represent a
non-indigent Ahmed agaionst the ORC 120.15(D) and 120.05(C), and crim.
Rule 44 and against the 6th ,5thm,l4th amendment to US Comstitution

of the United sates and other caselaw.

CONCLUSIORN

Appellant ask the court to allow filing of full trial record and
an order must issue to this effect. After thge record is filed a

Merit review of his 14 propositions of law be under taken.

ﬁ- %bmtted

S/WAZ AﬁMED
78 Coitsville-Hubbard Road
ﬁ Youngstown,O0H 44505.




PROOF OF SERVICE:
Certified that a copy of the foregoing was served upon Prosecutor
Christopher Berhalter by regular mail at 147 West Mala street, -

St.Clairsville,OH #&§x 43950 on 02/25/08 .

//ﬁAwAz AHMED
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