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INTRODUCTION

The Third District Court of Appeals, by a 2 to I vote, in a decision which appears to be

unprecedented, determined that the crime of Intimidation of an Attorney, Victim or Witness in a

Criminal Case as set forth in R.C. 2921.04(B) only prohibits intimidation of a witness after the

crime has been reported to the police. The majority of the Third District Court of Appeals, ruled

that the statute does not prohibit an individual who commits a violent rape, or any other crime,

from immediately threatening to kill the eyewitnesses to the crime if they report what they saw to

the police.' Judge Shaw, in his dissenting opinion, disagreed.

I see no legitimate basis in the statute for distinguishing a threat to a
person made at or near the time of the crime from the same threat
made at or near the time of trial. On the contrary, such a distinction
seems to subvert the language and intent of the statute by arbitrarily
decriminalizing threats made to potential witnesses where the
threats are made prior to any police involvement. In reality, the
chilling effect upon the justice system underlying R.C. 2921.04(B)
is exactly the same regardless of when the actual threat occurred."Z

A criminal has the greatest opportunity to commit the offense of Intimidation of a Witness

either during or immediately after the commission of a crime because that is when he often has

face-to-face contact with the victim and witnesses. The criminal also has the greatest incentive to

intimidate witnesses at that point because if he can convince the victim and witnesses to refrain

from reporting the crime to the police, he will never be held accountable and will be free to

continue to conunit further violent crimes. This is particularly true in a rape case, as rape has

' Pursuant to R.C. 2921.04(D), the full name of the offense is "Intimidation of an
Attorney, Victim, or Witness in a Criminal Case." Since the relevant intimidation in the instant
case is of a witness, for the sake of clarity, the conviction which is at issue in this appeal will
generally be referred to in this brief as "Intimidation of a Witness."

z¶45 of Opinion issued in the instant case by the Third District Court of Appeals.
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historically been one of the most under-reported crimes.

The decision issued by the Third District Court of Appeals is in conflict with judgments

previously rendered by Fifth District Court of Appeals in State v. Huminell (June 1, 1998), 5"'

Dist. No. CA-851, and the Eighth District Court of Appeals issued in State v. Gooden (May 27,

2004), 8'h Dist. No. 82621, 2004-Ohio-2699. For that reason, this case was certified to this Court

as a conflict. The parties were directed to brief the following issue:

Is a conviction for intimidation of a witness under R.C. 2921.04(B),
which requires the witness to be involved in a criminal action or
proceeding, sustainable where the intimidation occurred after the
criminal act but prior to any police investigation of the criminal act,
and thus, also prior to any proceedings flowing from the criminal
act in a court of justice?

In the instant case, the Defendant-Appellee committed several criminal acts, including

rape. After raping the victim, the Defendant-Appellee threatened to kill her and her mom if she

called the police (Tr. 189-190). He then confronted a witness who was present in the apartment

where the rape occurred and made it clear that her life would be in danger if she let the police

know what happened (Tr. 274-276). As a result of these threats, no one reported the criine to the

police until two days later.

STATEMENT OF THE CASE AND FACTS

After a four day juiy trial, the Defendant-Appellee was convicted of two counts of rape, as

felony one offenses; two counts of Intimidation, as felony three offenses; one count of Tampering

with Evidencc, a felony three offense; and one count of Possessing Ci-iminal Tools, a felony five

offense. The rape charges in the Defendant-Appellee's indictnient each caizied a sexually violent

predator specification pursuant to R.C. 2941.148. The Defendant-Appellcc clccted to plead
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guilty to the specification in exchange for a recommended sentence of 25 years to life in prison

(Tr. 657-660). After accepting the guilty plea to the specification, the Trial Court imposed the

recommended sentence of 25 years to life in prison (Tr. 676).

The Defendant-Appellee appealed his conviction to the Third District Court of Appeals

with his sole assignments of error being that the convictions were against the weight of the

evidence. The Third District Court of Appeals affirmed all of the Defendant-Appellee's

convictions, except for the conviction in Count 6 for Intimidation of a Witness in violation of R.C.

2921.04(B). With regard to that offense, the Court of Appeals sua sponte changed the

assignment of error from a challenge to the weight of the evidence to insufficiency of the evidence

and determined that as a matter of law, the evidence was insufficient to support that conviction

because the intimidation took place prior to there being any police investigation or prosecution of

a criminal case.; The case was certified to the Supreme Court because the decision in the instant

case was in conflict with decisions previously issued by the Fifth and Eighth District Courts of

Appeals.

Facts

Lisa Kanney4 was a 23 year old woman who on April 8, 2006 was temporarily residing at

the MACC West which is a residential rehabilitation center for clients at the Marion Area

3 See ¶133-39 of Opinion issued in the instant case by the Third District Court of Appeals.

The Defendant-Appellee never even argued at the Court of Appeals that he was not guilty of
Intimidation because the threats were made prior to the police being called. Rather, he contended
that hc didn't knowingly make any threat at all. See pages 14-15, Brief of Defendant-Appellant
filed December 18, 2006.

" For the sake of clarity, and consistency with the record, the State will refer to the victini
by her actual name. However, in order to provide some privacy for the victim, the State
respectfully requests that the Court's published opinion either refer to the victim as L.K. or Lisa.
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Counseling Center (Tr. 156, 336). On the evening of Saturday, April 8, Lisa ran into her friend

Brittany Brown and walked with Brittany and another friend to Brittany's apartment (Tr. 162-

165). Upon arriving at the apartment, Brittany and Lisa were greeted by Brittany's husband, Brad

Brown, who also was acquainted with Lisa (Tr. 163-165). The Defendant-Appellee was also

present at the apartment, as he was staying temporarily with Brad and Brittany (Tr. 165-167,

255). Lisa, who had never met the Defendant-Appellee before, was introduced to him and was

told that his name was "Demon" (Tr. 165-167).

Lisa stayed at the apartment throughout the evening, talking mostly with Brittany.

Ultimately, Lisa and Brittany ended up in Brittany's bedroom talking, while the Defendant-

Appellee was in his bedroom, and everyone else had left (Tr. 172-174). Shortly thereafter, the

Defendant-Appellee called Brittany back to his bedroom so he could talk with her (Tr. 174). The

Defendant-Appellee pulled out his knife and ordered Brittany to tell Lisa that he wanted to have

sex with Lisa and that if Lisa wouldn't comply, her life would be in danger (Tr. 266). Shortly

after Brittany went into the other bedroom to convey this message to Lisa, the Defendant-

Appellee entered the room with his knife and advised Lisa himself that if she would not have sex

with him, he would kill her (Tr. 175-176, 228-229). The Defendant-Appellee went on to tell Lisa,

"I don't want to kill you, but if I have to, I will" (Tr. 270).

In order to save her own life, Lisa submitted to the Defendant-Appellee's demand for sex.

Shortly after completing the sexual assault, the Defendant-Appellee took Lisa into a bathroom,

forced her to shower and douche with a mustard bottle for the purpose of washing out any

evidence of the sexual activity (Tr. 186-187). By this time, Brad had returned to the apartment.

When he asked what happened, the Defendant-Appellee told him, "I raped the bitch" (Tr. 274).
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The Defendant-Appellee made threats to kill Lisa and do harm to Brittany and Brad if they

reported the sexual assault to the police (Tr. 189-190, 275-276). Throughout the incident, the

Defendant-Appellee carried a large knife and made repeated comments alluding to the use of the

knife, such as "Aren't you glad you don't have to clean up blood from the carpet?" (Tr. 194-195).

Some time after 5:00 A.M. the Defendant-Appellee packed up his bed sheet, the mustard bottle,

and ajar of Vaseline used during the rape, and left the apartment to dispose of these items (Tr.

196, 280).

The evidence was undisputed that the Defendant-Appellee engaged in bizarre behavior

throughout the evening. Earlier in the evening, before the sexual assault, the Defendant-Appellee

made various comments expressing anger about other women with whom he had been in previous

relationships and stated he wanted to kill them (Tr. 248-249). The Defendant-Appellee referred

to himself by the nickname "Demon" which he said was because he was a founder of the satanic

church (Tr. 484). At trial, the Defendant-Appellee testified about drinking blood and urine (Tr.

495, 519).

In addition to the Defendant-Appellee's specific threats to kill the victim, to kill her

mother, and to do harm to Brittany and Brad, the Defendant-Appellee's other comments and

actions throughout the evening contributed to the victim's uncomfortableness with him and

reasonable belief that he would carry out his threats it'she did not comply with his demands (Tr.

173, 179, 231, 248).
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ARGUMENT

Proposition of Law: A defendant may be found guilty of Intimidation of a
Witness in violation of R.C. 2921.04(B) regardless of whether the unlawful
threat of harm was made to the witness before or after the underlying crime
was reported to law enforcement.

At trial, the Defendant-Appellee was found guilty of two counts of Intimidation of an

Attorney, Victim or Witness in a Criminal Case in violation of R.C. 2921.04(B). Count 5

pertained to his intimidation of Lisa Kanney, the victim of the rape. Count 6 pertained to his

intimidation of Brittany Brown, who was a witness to the events surrounding the rape.

Immediately after raping Lisa, the Defendant-Appellant told Lisa that if she told the police

about the rape, that either he or his "dudes" would kill her mom and also kill her (Tr. 189-190).

Shortly thereafter, the Defendant-Appellant met with Lisa, Brittany, and Brads together (Tr. 274-

275). The Defendant-Appellant said to Brittany, "I'm not gonna have any problems out of you,

am I?" (Tr. 275). He instructed Brittany that if contacted by the police or any attomeys, to tell

them she was asleep and didn't know what was going on (Tr. 275). The Defendant-Appellant

told Brittany that if she did not follow his instructions,her "life would be in danger" (Tr. 276).

The Third District Court of Appeals upheld the Intimidation conviction in Count 5 which

pertained to the victim but reversed the Intimidation conviction in Count 6 which pertained to

intimidation of the witness. The majority of the Court of Appeals held that with respect to a

witness, the intimidation is only a criminal offense in violation of R.C. 2921.04(B) if the

intimidation is made some time after there has been some govemment involvement in the

s There was an additional Intimidation charge pertaining to the intimidation of Brad
(Count 7). However, ttie jury acquitted the Appellee of that charge.

6



underlying offense.°

Statute

R.C. 2921.04(B) provides:

No person, knowingly and by force or by unlawful threat of hami to
any person or property, shall attempt to influence, intimidate, or
hinder the victim of a criine in the filing or prosecution of criminal
charges or an attorney or witness involved in a criminal action
or proceeding in the discharge of the duties of the attorney or
witness. (emphasis added)

Based on the above statutory language, a majority of the Third District Court of Appeals

concluded:

R.C. 2921.04(B) specifically prohibits a person from intimidating a
victim before charges are filed, but requires a witness to be involved
in a criminal action or proceeding.'

Based on the above distinction, the Intimidation conviction as it pertained to the victim was

upheld, but the Intimidation conviction as it pertained to a witness was reversed.

Prior Court Decisions

The instant case appears to be the only court decision in Ohio which has made this

distinction and concluded that with respect to a witness, the intimidation must occur after the

crime has been reported to the police. In State v. Hummell (June 1, 1998), 5I' App. Dist. No.

CA-851, the defendant committed a sexual assault with two witnesses in the room. The

defendant told the witnesses if either one of them told anyone what happened, he would kill them.

The defense argued that since the intimidation took place before the criminal prosecution had

6 See 1137 of Opinion issued in the instant case by the Third District Court of Appeals.

7 ¶38 of Opinion issued in the instant case by the Third District Court of Appeals.
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been instituted, he could not be guilty because they were not witnesses involved in a criminal

action or proceeding. By a 2 to 1 vote, the Fifth District Court of Appeals disagreed.

In State v. Gooden (May 27, 2004), 8"' App. Dist. No. 82621, 2004-Ohio-2699, the

morning after committing a homicide, the defendant threatened to kill a witness if she told anyone

about what she had seen going on that night. Id. at ¶9. It is unclear from the opinion whether this

intiniidation took place prior to the police being called, but the intimidation did take place before

any criminal case was pending. Id. at ¶36. The Court unanimously held that "it is not necessary

for a criminal proceeding to be pending in order to sustain a conviction for intimidation under

R.C. 2921.04" and that the evidence was legally sufficient to permit the charge to go to the jury

because the defendant "was attempting to prevent [the witness] from discharging her duties as a

witness to a criminal act." Id. at ¶37.

See State v. Block (October 26, 2006), 8`h App. Dist. No. 87488, 2006-Ohio-5593, for

another case where an Intimidation of a Witness conviction in violation of R.C. 2921.04(B) was

upheld even though the threats were made prior to any formal proceedings being instituted, but

after the police were called. In Block, the defense argued that the intimidation statute had no

application because the person to whom the threats were made was a witness to a proceeding

which was later initiated in juvenile court. The court ruled that "criminal action or proceeding"

included juvenile proceedings, even though no such proceedings had even been initiated at the

time of the threats. See also State v. Trikilis (August 17, 2005), 9" App. Dist. No. 04CA0096-M,

04CA0097-M, 2005-Ohio-4266, for another case where a conviction for Intimidation of a

Witness in violation of R.C. 2921.04(B) was upheld, where the threats were made during the time

of the police investigation but prior to the initiation of formal prosecution.
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In State v. Totarella (March 12, 2004), 1111 Dist. No. 2002-L-147, 2004-Ohio-1175, the

Court upheld a conviction for Intimidation in violation of R.C. 2921.03 based on threats niade to

a witness who was attempting to report a felonious assault in progress. The Court specifically

rejected an argument that R.C. 2921.03 should be construed so narrowly as to exclude the

possibility of intimidating a witness while she is reporting a crime in progress. Id. at ¶62. See

also State v. Crider (1984), 21 Ohio App.3d 268, which came to the same conclusion based on an

earlier version of R.C. 2921.03.g

Witness

The primary issue in this appeal is determining the meaning of the words "witness involved

in a criminal action or proceeding." None of these terms are defined in the statute. Ohio Jury

Instructions uses the following definition for witness:

"Witness" means any person who has or claims to have knowledge
concerning a fact or facts about the issue(s) in a criminal case.

4 O.J.I. Section 521.03(6)

Ohio Jury Instructions cites as its authority for this definition the case of State v. Crider (1984),

21 Ohio App.3d. 268, which held, "once a person becomes possessed of such material facts, he

likewise becomes a`witness' within the meaning of R.C. 2921.03(A) and subject to its

protection." Id. at syllabus paragraph mimber one.

The Crider case interpreted an earlier version of R.C. 2921.03(A) which provided:

" See pp. 9-10 herein for a further discussion of State v. Crider. There is some question

as to the precise language in the current version of R.C. 2921.03, as two different versions of the

statute were enacted in two separate bills in 1996. One version would restrict R.C. 2921.03 to a

witness involved in a "civil action or proceeding." The other version uses the word "witness"

without any modification. In the instant case, the Defendant-Appellant was prosecuted for

violating R.C. 2921.04(B), which is veiy similar to R.C. 2921.03.
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No person, knowingly and by force or by unlawful threat of harm,
shall attempt to influence, intimidate, or hinder a**** witness in
the discharge of his duty.

The court in Crider explained its analysis as follows:

The intimidation statute was designed to protect those people who
saw, heard, or otherwise knew, or were suppose to know, material
facts about the criminal proceeding. Once a person becomes
possessed of such material facts, he likewise becomes a "witness"
within the meaning of R.C. 2921.03, and subject to its protection.

It would be ludicrous to hold that the victim, who was intimidated,
is not a "witness" under R.C. 2921.03(A) because the victim had
not yet had the opportunity to identify the offender, the prosecution
had not yet issued a complaint against him, or the police had not yet
apprehended him to commence proceedings. The accused, if guilty,
generally knows the witnesses who can testify against him before as
well as after they are known to the police and the prosecuting
attomey. Therefore, the victim became a "witness" at the time of
the original victimization and within the ambit of protection offered
by R.C. 2921.03(A).

Id. at 269.

Since Crider was decided, the Ohio Legislature has expanded the protections for victims

and witnesses by specifically enacting R.C. 2921.04, as well as other statutes.9 However, under

the interpretation provided by the lower court in the instant case, the protections provided to

witnesses were significantly narrowed by the words "involved in an action or proceeding." This is

contrary to the plain meaning of the statute, as well as the consistent legislative policy of

expanding protections for victims and witnesses.

y R.C. 2921.04 became effective September 26, 1984. R.C. 2921.05 which establishes the
crinie of Retaliation Against an Attomey or Witness became effective September 3, 1996. At the
same time, R.C. 2921.04 was amended to extend the application of the statute to apply to
intimidation of attotneys. R.C. Chapter 2930 which creates a whole host of victim rights became
effective October 12, 1994.
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Involved In An Action Or Proceeding

The words "involved in an action or proceeding" immediately follow the words "attorney

or witness" and apply to both. The use of the word "involved" demonstrates the broad

application of the statute. Had the Legislature wished to narrow the application of R.C. 2921.04

with respect to witnesses, it could have chosen to limit the application to a witness who had been

subpoenaed or who had been listed on criminal discovery.

The lower court wrestled with what was meant by the words "criminal action or

proceeding." The majority concluded:

Clearly, for a "criminal action" or "criminal proceeding" to exist,
there must be some type of government involvement.10

The dissent pointed out:

First, a criminal act is not merely a private matter between
individuals until such time as formal proceedings are instituted.
Rather, from its inception, a criminal act also constitutes an offense
against the State in violation of a specifre statute. In this sense, a
"criminal action" exists when the criminal act is committed, whether
or not the police ever get involved or formal proceedings are ever
instituted."

It is a principle of statutory construction that "significance and effect should be accorded

to every word, phrase, sentence, and part thereof, if possible." State v. Wilson (1997), 77 Ohio

St.3d 334, 336-337. It is significant that the Legislature chose to use the words "criminal action

or proceeding." A criminal proceeding does not commence until the filing of forinal charges.

1° ¶37 of Opinion issued in the instant case by the Third District Court of Appeals
(emphasis added). Too often attorneys andjudges use the word "clearly" to attempt to support
positions which are not so clear under the law.

"¶43 of Dissenting Opinion issued in the instant case by the Third District Court of
Appeals.
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However, under the language in the statute, it is sufficient if the witness is involved in either a

criminal proceeding or a criminal action. Thus, it must be considered what additional meaning is

accorded to the words "criminal action."

The majority below interpreted the statute the same as if the word "action" were not even

in the statute. Generally, words and phrases, which are neither statutorily defined, nor which

require technical meaning, shall be construed according to the rules of grammar and common

usage. R.C. 1.42. The word "action" comes from the root word "act." While "action" can

include a formal proceeding, it also can mean sometliing done or effected, or an accomplishment,

such as a criminal act. Moreover, as pointed out by the dissent, a criminal act is not merely a

private matter between individuals, but rather is an offense against the State in violation of a

specific statute, whether or not formal proceedings are ever instituted.12 In fact, the duty of a

witness begins before formal criminal proceedings are instituted, as R.C. 2921.22(A), requires any

person who knows that a felony has been committed to report that information to law

enforcement authorities.

The majority in the lower court argued that "if the Legislature had intended to make the

intimidation statute applicable to witnesses prior to the initiation of a`criminal action' or

`proceeding,' the appropriate language could have been easily included."" The majority,

however, did not suggest what the "appropriate language" would be. It would not have made

sense for the Legislature to use the word "act" instead of "action" because then the relevant part

'Z See 143 of Dissenting Opinion issued in the instant case by the Third District Court of

Appeals.

"¶38 of Opinion issued in the instant casc by the Third District Court of Appeals.
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of R.C. 2921.04(B) would read "attorney or witness involved in a criminal act or proceeding"

which would give the impression that the attorney or witness engaged in criminal activity

themselves. Since the duties of a witness begin before formal proceedings are initiated and the

Legislature used the words "involved in a criminal action or proceeding," the words of the statute

are broad enough to cover threats which are designed to influence, intimidate, or hinder a witness

in the discharge of his duties, whether the threats take place before or after formal proceedings

are initiated.

The majority contrasted R.C. 2921.04 with the tampering with evidence statute contained

in R.C. 2921.12 pointing out that the tampering with evidence statute applies whether an official

proceeding or investigation is in progress "or is about to be or likely to be instituted.i14 However,

the majority failed to point out that the tampering with evidence statute uses the word

"proceeding" but does not use the word "criminal action." See R.C. 2921.12. This is further

evidence that the words "criminal action or proceeding" are not simply a phrase which is always

used together, but means something beyond what is meant by the word "proceeding."15

Commencement Of A Criminal Action

If the words "criminal action" are merely a synonym for "criminal proceeding" and are

thus unnecessary surplus language in the statue, then with respect to threats made to attorneys or

witnesses, there would be no violation of the statute unless the threats were made after formal

" See ¶38 of Opinion issued in the instant case by the Third District Court of Appeals.

" See also the peijury statute (R.C. 2921.11) which provides: "No person, in any official
proceeding ****." This is another example of the Legislature using the word "proceeding"
without "action." The addition of the words "action or" before "proceeding" must refer to some
circumstances which are not included within a "proceeding."

13



charges were filed with the court. If a criminal action is commenced upon the commission of a

criminal act, as contended by the dissent and the State, then R.C. 2921.04(B) prohibits threats,

regardless of whether they are made before or after formal criminal charges are filed with the

court.

The majority makes the curious suggestion that the application of the statute may be

triggered by the crime being reported to law enforcement, because then there would be some

govemment involvement. " The majority does not suggest any meaning of the word "action"

which could be interpreted as being triggered by a crime being reported to the police. Moreover,

the majority's interpretation would create the following artificial distinctions:

1. Can threats to a bank teller made during an armed robbery only constitute intimidation

if the bank teller has first pushed an alarm button to notify the police? Does it matter whether the

alarm rings directly into the police station or a private security company?

2. Are threats made to a witness during a home invasion intimidation if the home is armed

with a security system that notifies the police of the entry, but not intimidation if there is no such

security system?

3. Does it matter in either of the above situations whether the criminal who is making the

threats knows that the alarm system was activated?

4. What if the crime victim or a witness attempts to call the police but the criminal cuts

the phone line or grabs the phone before the call is completed? Does the criminal's act in

disrupting the attempt to call the police protect him from being prosecuted for intimidation for

16 See ¶37 and 1139 of Opinion in the instant case issued by the Third District Court of

Appeals.
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threats he made before the police were successfully notified of the crime?

CONCLUSION

R.C. 2921.04(B) creates a criminal offense for making threats of llarm to attempt to

influence, intimidate, or hinder a victim in the filing or prosecution of criminal charges or an

attorney or witness in the discharge of their duties. The statute is broadly stated to provide

protection to any witness involved in a criminal action or proceeding. The statue supports a

legislative policy of providing protections to victims and witnesses and is designed to discourage

efforts to prevent victims, witnesses, or attorneys from fulfilling their duties.

The criminal justice system depends on crimes being reported to law enforcement and

witnesses fulfilling their duties without fear of reprisal. The greatest opportunity a criminal has to

intimidate a witness is either during or immediately following the commission of the crime. The

greatest benefit is gained by the criminal if he can discourage victinis and witnesses from even

reporting the criminal act to the authorities. If he is successful, the criminal justice system cannot

effectively operate.

R.C. 2921.04(B) is designed to prevent such intimidation with respect to any witness

involved in a criminal action or proceeding regardless of whether the threats are made before or

after fomial criminal charges are filed. The limitations placed on the statute by the majority below

are both contrary to the words of the statute and to legislative policy.

The State of Ohio respectfully requests that this Court uphold the Defendant-Appellee's

conviction for Intimidation of a Witness in Count 6, reverse the dccision issued by the Third

District Court of Appeals, adopt the Appellant's proposition of law, and answer the certified

15



question in the affirmative.

Respectfully submitted,

^,C. .. L...
I /Jim Slagle L
`CO.UNSEL FOR APPELLANT STATE OF OHIO
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NOTICE OF CERTIFIED CONFLICT

Pursuant to Sup.Ct.Prac.R. IV, Section 1, the State of Ohio, Plaintiff-Appellant, hereby

givcs notice that the Court of Appeals for the Third Appellate District, by journal entry filed

November 15, 2007, a copy of which is attached, has certified that the judgment rendered on

October 15, 2007 by the Third District Court of Appeals in the instant case is in conflict with

judgments pronounced on the same question by the Court of Appeals for the Fifth and Eighth

Appellate Districts in State v. Hummell (June 1, 1998), 5i° Dist. No. CA-851 and State v. Gooden,

8°i Dist. No. 82621, 2004-Ohio-2699. The issue for certification is:

Is a conviction for intimidation of a witness under R.C. 2921.04(B),
which requires the witness to be involved in a criminal action or
proceeding, sustainable where the intimidation occurred after the
criminal act but prior to any police investigation of the criminal act,
and thus, also prior to any proceedings flowing from the criminal
act in a court of justice?

In the instant case, by a 2 to 1 vote, the Third District Court of Appeals reversed the

Defendant-Appellee's conviction for intimidation in violation of R.C. 2921.04(B) in Count 6 of

the indictment, finding that the conviction was not supported by sufficient evidence because the

intimidation of the witness took place prior to the police being called to investigate the underlying

crime. See Opinion at ¶¶34-45. R.C. 2921.04(B), which sets forth the offense of intimidation of

a witness, states in pertinent part:

No person, knowingly and by force or by unlawful threat of harm to
any person or property, shall attempt to influence, intimidate, or
hinder **** [a] witness involved in a criminal action or proceeding
in the discharge of the duties of the **** witness.

In the instant case, the witness in question, was a witness to a forcible rape which the

Defendant-Appellce committed. Immediately after the rape, the Defendant-Appellee told the

2
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victim that if she reported the rape, he would kill both her and her mother. The Defendant-

Appellee then told the witness that if she reported the rape, his "dudes" would find her and that if

the police or any attomeys asked her about the rape, she was to say she had been asleep. The

Defendant-Appellee advised the witness that her life would be in danger if she did otherwise. See

Opinion at ¶31. As a result of these threats, the rape was not reported by the victim for two days.

When the police initially contacted the witness, as instructed, she initially claimed she had been

asleep, before eventually telling the police what had happened.

A majority of the Third District Court of Appeals ruled that since the Defendant-Appellee

threatened the witness prior to any police investigation or prosecution in this case, at the time of

the threat the witness was merely a witness to a criminal act and not a witness involved in a

criminal action or proceeding. Thus the Defendant-Appellee could not be prosecuted for

intimidation of a witness. Opinion at ¶39. The Third District Court of Appeals acknowledged

that other appellate districts "have upheld convictions for intimidating a witness when the threats

were made prior to any investigation by the police." Opinion at ¶36. The dissenting judge agreed

that the decision was in conflict with other Appellate districts and pointed out:

As such, the intimidating affect of a threat upon a witness is just as
effective a deterrent to the witness' later cooperation with police or
participation in a criminal prosecution - and hence, just as violative
of the statute - whether the threat occurred before police
involvement or after.

Opinion at ¶44.

Both the Fifth and Eighth District Court of Appeals previously held that a conviction for

intimidation of a witness in violation of R.C. 2921.04(B) is appropriate, even though the

intimidation took place prior to criminal prosecution having been commenced or the police having
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been called. In State v. Hummell (June 1, 1998), 5th Dist. No. CA-851, a sexual assault was

committed with two witnesses in the room. The defendant told the witnesses that if either one of

them told anyone what happened, he would kill them. The defense argued that since the

intimidation occurred before the criminal prosecution had been instituted, he could not be guilty

because they were not witnesses involved in a criminal action or proceeding. The appellate court

disagreed. In State v. Gooden, 8' Dist. No. 82621, 2004-Ohio-2699, the morning after

committing a homicide, the defendant told a witness that he better not tell anyone what he had

seen going on the preceding night, or he would also be killed. The court rejected the defense

argument that he could not convicted of intimidation just because the threats took place before

any criminal prosecution had been instituted.

Criminals intimidate witnesses to avoid being convicted and punished. This intimidation

can take place both in the context of preventing a witness from testifying and preventing a witness

from even calling the police. In either case, justice is denied.

Attached hereto are the following documents:

I. Joumal Entry of November 15, 2007 in the instant case certifying that the decision

in the instant case is in conflict with decisions issued by the Courts of Appeals for

the Fifth and Eighth Appellate Districts;

2. Opinion issued in the instant case by the Third District Court of Appeals on

October 15, 2007 in which the Appellant seeks to appeal;

3. The opinions issued by the Fifth and Eighth Appellate Districts in State v. Hummell

(June 1, 1998), 5ih Dist. No. CA-851 and Slate v. Gooden, 8" Dist. No. 82621,

2004-O1iio-2699.
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The State of Ohio respectfully requests that this Court issue an order finding conflict on

the issues set forth herein so that it can be determined whether or not the criminal offense of

intimidation of a witness in violation of R.C. 2921.04(B) has been committed when an individual

intimidates a witness prior to law enforcement being called to investigate the original criminal act.

Respectfully submitted,

L_
Slhgle (#0032360)
rion County Prosecuting Attorney

134 E. Center Street
Marion, Ohio 43302
(740) 223-4290

Attorney for State of Ohio, Plaintiff-Appellant

CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing pleading was delivered to Kevin Collins,
Attorney for Defendant-Appellee, by placing a true cspy-af same in his mail depository box at the
Marion County Court House on November LI, 20

sI1I396n17
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IN THE ((:'((3URT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF OHIO

MARION COUNTY

STATE OF OHIO,

PLAIlVTIFF-APPELLEE,

V.

DONALD K. MALONE, HI,

DEFENDANT-APPELLANT.

CASE NO. 9-06-43

JOURNAL
ENTRY

Upon consideration and consistent with the Court's opinion of October 15,

2007, the Court finds sua sponte that the judgment in the instant appeal should be

certified pursuant to App.R. 25 and Article IV, Sec. 3(B)(4) of the Ohio Constitution.

Accordingly, the Court finds that the judgment in the instant case is in conflict

with judgments rendered by the Eighth District Court of Appeals in State v. Gooden,

8`n Dist.No. 82621, 2004-Ohio-2699, and the Fifth District Court of Appeals in State

v. Hummell (June 1, 1998), 5`h Dist.No. CA-85 1, unreported, on the following issue:

Is a conviction for intimidation of a witness under R.C.
2921.04(B), which requires the witness to be involved in a criminal

action or proceeding, sustainable where the intimidation occurred after
the criminal act but prior to any police investigation of the criminal act,

and thus, also prior to any proceedings flowing from the criminal act in
a court of justice?
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It is therefore ORDERED that the October 15, 2007 judgment in this appeal

be, and hereby is certified as in conflict on the issue set forth hereinabove.

DATED: November14 2007
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Case No. 9-06-43

W[LLAMOWSKI, J.

{11} The defendant-appellant, Donald Malone, III, appeals the judgment

of conviction and sentence filed by the Marion County Common Pleas Court.

112} On April 19, 2006, the Marion County Grand Jury filed a nine-count

indictment against Malone, charging the following offenses: Counts One and

Three, rape, violations of R.C. 2907.02(A)(2), first-degree felonies; Count Two,

kidnapping, a violation of R.C. 2905.01(A)(4), a first-degree felony;' Count Four,

abduction, a violation of R.C. 2905.05(A)(2), a third-degree felony; Counts Five,

Six, and Seven, intimidation of an attorney, victim, or witness in a criminal case,

violations of R.C. 2921.04(B), third-degree felonies; Count Eight, tampering with

evidence, a violation of R.C. 2921.12(A)(1), a third-degree felony; and Count

Nine, possessing criminal tools, a violation of R.C. 2923.24(A), a fifth-degree

felony. These charges resulted from an incident that occurred during the night and

into the morning on April 8-9, 2006.

{¶3} On April 8, 2006, Brittany Brown invited the victim, L.K., and her

friend, Hugh Pfarr, to the apartment shared by Brittany and her husband, Brad

Brown. L.K., Hugh, and Brad are clients of the Marion Area Counseling Center

West ("MACC West"). L.K. was a client because she is bi-polar, suffers from

borderline personality, and engages in impulsive behaviors. L.K. and Hugh lived

2
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at MACC West, but Brad and Brittany's apartment was located in the city of

Marion. When Brittany, L.K., and Hugh arrived at the apartment, they met Brad

aiid Malone, who was introduced as "Demon." Malone had his own bedroom in

the apartment because he resided there when he fought with his mother and did not

want to stay in her home. Malone was nicknamed "Demon" because he was a

founder of and a priest in a satanic "covenant" located in Orange County,

California.

{14} Throughout the early evening, the group laughed and joked, talking

about various topics, including sex. Malone talked about his former france, who

was deceased, and also talked about several girls he had had relationships with.

Malone showed pictures of the girls to the group and talked about wanting to kill

them. Eventually, Brad and Hugh left the apartment, and Hugh returned to his

residence at MACC West. While Brad was gone, Brittany, L.K., and Malone

continued to joke about various topics, some of which were of a sexual nature. At

approximately 11:00 p.m., L.K. decided to spend the night at the apartment,

intending to sleep on the couch in the living room. L.K. laid down on the couch,

draping her legs across Malone's lap. Malone asked her if he could lie with her,

and she apparently consented, so he rested on the couch behind her, placing his

head on her hip and holding her legs. After a short time, L.K. indicated she was

' Count Two contained a sexual rnotivation specification, and Counts One, Two, and Three contained

Sexually Violent Predator specifications.
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uncomfortable, and she changed her position on the couch. Malone rested his

head on her inner thigh and continued rubbing her legs. During this time, Brittany

was cleaning up the apartment and moving between rooms. L.K. again indicated

that she was uncomfortable, and she went into Brad and Brittany's bedroom.

Brittany joined her in the bedroom, and the two women played with several kittens

on the bed.

{15} Malone went to his bedroom, and eventually called Brittany to him.

In his room, Malone told Brittany that he wanted to have sex with L.K., and he

told Brittany he would kill her and/or L.K. if they resisted. During this time,

Malone was holding an unsheathed knife, which he always kept on his person.

Brittany began to cry and went back to her bedroom, where she told L.K. that

Malone wanted to have sex with her. L.K. also began to cry and said she did not

want to have sex with Malone, but Brittany told her there would be consequences

if she did not comply. Malone walked into the bedroom and sat on a chair,

holding his unsheathed knife. Malone told Brittany to leave the room and

prevented L.K. from leaving. He told L.K. to give him what he wanted, and then

she could leave. Holding his knife in front of her, Malone told L.K. he would kill

her if she failed to cooperate. L.K. decided to "go ahead and get it over with," so

she followed Malone to his bedroom.

4
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{16} In the bedroom, Malone told her to undress, and then he took off his

clothes. Malone told L.K. to lie on the bed, and he attempted to insert his penis

into her vagina. Failing to do so, he licked her vagina and noted that she had a "fat

pussy." Malone then used Vaseline as a lubricant and had vaginal intercourse with

L.K.. After Malone ejaculated in L.K.'s vagina, she got dressed, and Malone

made her go into the bathroom. In the bathroom, Malone told L.K. to take a

shower to get rid of any evidence. He filled a mustard bottle with warm water,

and made her insert the tip of the bottle into her vagina to douche. After she

douched with the mustard bottle, Malone took the bottle, inserted it into her vagina

and squeezed the bottle one more time. During this time, Malone had his knife

with him. Malone then threatened L.K. that he or his "dudes" would kill her

and/or her mother if she told anybody about the rape. While L.K. was in the

shower, Brad returned to the apartment. Malone went out to see who was in the

apartment and told Brad, "I raped the bitch."

{¶7} When they got out of the bathroom, L.K. went into Brad and

Brittany's bedroom. Malone followed her into the bedroom and again threatened

to kill her if she told the police. He also threatened Brad and Brittany and told

them that if any police or attorneys asked about the rape, they were to say they had

been asleep and had no knowledge. Malone then went into the kitchen and made

fried chicken. Brad arrd Brittany ate some of the chicken while L.K. remained in
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the bedroom. Brad and Brittany returned to the bedroom, and Malone entered a

short time later, carrying the sheets from his bed, the mustard bottle, and Vaseline

in a plastic bag, which he put in his backpack. Malone stated he was going to

LaRue to burn the evidence. After Malone left the apartment, L.K. fell asleep in

Brad and Brittany's bed. When she awoke, she left the apartment and returned to

her apartment at MACC West.

{18} After Malone left the apartment, he was stopped by a city police

officer forjaywalking. Malone identified himself to the officer and consented to a

search of his bag. Malone told the officer that he carried the bedsheet so he could

lie down if he got tired, he had the mustard bottle for drinking water, and he had

the Vaseline in case his thighs got chafed from walking. Tkre officer found his

story strange, but having no reason for an arrest, he let Malone go on his way.

{19} On April 10, 2006, L.K. reported the incident to the police and was

examined by a sexual assault nurse at a local hospital. Officers investigated at

Brad and Brittany's apartment, where they placed Malone under arrest. As part of

their investigation, officers seized a calendar on which Malone had written

"demon night" on April 8.

{¶10} The court conducted a four day jury trial in July 2006. For its case

in chief, the state presented testimony from Rob Musser, the officer who stopped

Malone and searched his backpack; L.K.; Brittany; Hugh; Amy Stander, a friend
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of L.K.'s; Judy Fatzinger-Spengler, L.K.'s mother; Linda Henson, L.K.'s case

manager at MACC West; Betsy Abbott, a victim's advocate; Darlene Schoonard,

the nurse who completed the sexual assault examination; James Fitsko, the

detective who conducted a photo line-up with L.K.; and Electa Foster, the officer

who investigated the offenses. The court admitted the following exhibits into

evidence: Malone's knife, Malone's backpack, L.K.'s sweatpants, L.K.'s t-shirt,

Malone's calendar, six photographs of Brad and Brittany's apartment, three

photographs of the girls Malone had talked about killing, the nurse's report from

the sexual assault exam, and the photos from the line-up. Malone testified on his

own behalf and presented Brad's testimony. Finally, in rebuttal, the state

presented testimony from Jeffrey Brown, Brad's father, and additional testimony

from Electa Foster.

{111} The jury convicted Malone on both counts of rape, two counts of

intimidation, one count of kidnapping with a sexual motivation specification, one

count of tampering with evidence, and one count of possessing criminal tools.

Malone withdrew his request for a jury trial and pled guilty on the sexually violent

predator specifications on counts one, two, and three. The state dismissed the

kidnapping charge since it was an allied offense of similar import, opting to retain

the rape conviction in count one.
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{112} Malone waived his right to a pre-sentence investigation report and

requested that the court impose an agreed sentencing recommendation of 25 years

to life in prison. The court sentenced Malone to a mandatory term of ten years to

life on count one with the sexually violent predator specification; a mandatory

terrn of ten years to life on count three with the sexually violent predator

specification; five years on count five; five years on count six; five years on count

eight; and twelve months on count nine. The court ordered that the sentences

imposed on counts one and three be served consecutively; that the sentences on

counts five, six, eight, and nine be served concurrently to each other; and the

concurrent sentences imposed on counts five, six, eight, and nine be served

consecutively to the consecutive sentences imposed on counts one and three. The

court's order resulted in an aggregate sentence of 25 years to life. Malone appeals

the judgment of the trial court, asserting two assignments of error for our review.

First Assignment of Error

Defendant-Appellant's convictions for rape, kidnapping,
intimidation, and possession of criminal tools are contrary to the
manifest weight of the evidence.

Second Assignment of Error

Defendant-Appellant's conviction for tampering with evidence is
contrary to the manifest weight of the evidence.

{113} When a court of appeals reviews a conviction based on the manifest

weight of the evidence, the "court sits as a"`thirteenth juror."' Stczte v.
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Thornpkins, 78 Ohio St.3d 380, 387, 1997-Ohio-52, 678 N.E.2d 541, quoting

Tihbs v. Florida (1982), 457 U.S. 31, 42, 102 S.Ct. 2211, 72 L_Ed.2d 652.

Weight of the evidence concerns "the inclination of the greater
amount of credible evidence, offered in a trial, to support one side
of the issue rather than the other. It indicates clearly to the jury
that the party having the burden of proof will be entitled to their
verdict, if, on weighing the evidence in their minds, they shall
find the greater amount of credible evidence sustains the issue
which is to be established before them. Weight is not a question
of mathematics, but depends on its effect in inducing belief."
(Emphasis added.)

Thompkins, at 377, quoting Black's Law Dictionary (6'h Ed.1990), at 1594. When

an appellant challenges a conviction under the weight of the evidence, the court

must review the entire record, weigh the evidence and "all reasonable inferences,"

consider witness credibility, and determine whether "the jury clearly lost its way

and created such a manifest miscarriage of justice that the conviction must be

reversed and a new trial ordered." Thompkins, at 377, quoting State v. Martin

(1983), 20 Ohio App.3d 172, 175, 485 N.E.2d 717. To reverse a conviction based

on the manifest weight of the evidence, a unanimous panel of three appellate

judges must concur. State v. Michaels, 3d Dist. No. 13-99-41, 1999-Ohio-958,

citing Thompkins, at 389. Under this standard, we must determine whether each

conviction is against the manifest weight of the evidence. Although Malone has

asserted two assignments of error, they may be considered together.
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{114} The grand jury indicted, and the jury convicted, Malone on two

counts of rape. R.C. 2907.02(A)(2) states: "No person shall engage in sexual

conduct with another when the offender purposely compels the other person to

subinit by force or threat of force." Sexual conduct is defined as:

vaginal intercourse between a male and female; anal intercourse,
fellatio, and cunnilingus between persons regardless of sex; and,
without privilege to do so, the insertion, however slight, of any
part of the body or any instrument, apparatus, or other object
into the vaginal or anal opening of another. Penetration,
however slight, is sufficient to complete vaginal or. anal
intercourse.

R.C. 2907.01(A). In count one, Malone was charged with engaging in vaginal

intercourse with L.K. after compelling her to submit by force or the threat of force.

In count three, Malone was charged for inserting an object (the mustard bottle)

into L.K.'s vaginal opening and for using force or the threat of force to make L.K.

insert an object (the mustard bottle) into her vaginal opening three times.

{115} Despite all the testimony at trial, the issue of whether sexual conduct

occurred boiled down to a question of credibility between L.K. and Malone. As to

count one, L.K. and Malone both testified that they engaged in vaginal intercourse.

Their testimony was substantially similar in that both testified that Malone was

unable to penetrate her vagina on the first attempt and that he used some type of

lubrication to enable penetration on his successfiil attenipt. As to count three, L.K.

testified that while she was in the shower, Malone frlled an empty mustard bottle
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with warm water and required her to douche. She stated that she inserted the

bottle into her vagina three times. She also testified that Malone inserted the

bottle into her vagina and flushed it with warm water to clean out any "evidence"

of his semen.

{¶16} Malone testified that he and L.K. showered together to bathe and

"wash up." On cross-examination, Malone admitted he was in possession of a

mustard bottle on the night of April 8 - Apri19. However, Malone explained that

he had had sex with a different woman on April 7, and during that encounter,

Malone had rinsed out the mustard bottle, asked the woman to urinate in it, and

then drank her urine.

{117} There was also circumstantial evidence about the mustard bottle.

Brittany testified that she saw Malone put a "mayonnaise" bottle in his backpack

before he left the apartment. Brittany also testified that Malone told them he was

walking to LaRue to bum the evidence. Officer Musser testified that he found a

mustard bottle in Malone's backpack when he searched it. Against L.K.'s

testimony and the circumstantial evidence, the jury apparently disbelieved

Malone's explanation about the mustard bottle, and we must defer to the fact-

finder. State v. DeHass (1967), 10 Ohio St.2d 230, 227 N.E.2d 212. Therefore, a

finding that sexual conduct occurred is supported by the evidence.
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{¶18} As to whether Malone caused L.K. to submit by force or threat of

force, the issue again boils down to a question of credibility. L.K. testified that

Brittany was crying when she came back to her bedroom and told L.K. that

Malone wanted to have sex with her. L.K. testified that Brittany told her there

would "be consequences" if L.K. did not do what Malone wanted. L.K. stated that

Malone prevented her from leaving Brad and Brittany's bedroom and that he had

his knife unsheathed. L.K. stated that Malone told her to give him what he wanted

and then she could leave. She also testified that he threatened to kill her if she did

not cooperate. L.K. testified that Malone held the knife in front of her and

"brought it up" like he was going to stab her. After they had intercourse, Malone

told L.K. to take a shower and douche so the police would be unable to find any

evidence. L.K. stated that Malone had his knife with him in the bathroom.

{¶19} Brittany testified that when Malone came into her bedroom, he told

her to leave, but she could still hear most of the conversation between Malone and

L.K. Brittany testified that her bedroom was next to the living room, separated by

French doors, which had several missing panes of glass. Brittany stated that

Malone had his knife in his hand when he told L.K. to do what he wanted so she

could leave. She also heard Malone state that he did not want to kill L.K., but he

would do it if he had to. Brittany testified that earlier in the evening Malone had

shown them a notebook, which contained photographs of three girls, and he had
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made comments about killing the girls because they had African-American

friends. Brittany also stated that Malone sometimes gets depressed, and when he

does, he talks about going to Califomia to become a serial killer with his "dudes."

{120} Malone admitted that the knife, which was identified as State's

Exhibit 1, was his knife. He stated that he always carries his knife because he

lives in a bad area of the city. Malone testified that the knife is for his protection

and the protection of others; however, he later testified that he fears nothing in life

or death and that he does not care if he gets attacked because a fight between men

amounts to the assertion of dominance. Malone stated he believed L.K. was

interested in having sex with him because she had been making sexual jokes

earlier in the evening. He testified that when they laid on the couch together for a

total of approximately one and one-half minutes, L.K. twice told him she was

"uncomfortable." Malone testified that he understood her discomfort to be caused

by a physical problem, such as a pinched nerve, and not discomfort caused by him

or his actions. Malone admitted that he had his knife out of the sheath at some

point, but he stated that he had just sharpened the blade, which had been dulled

when he used it to open a can of sardines at approximately 7:30 that evening.

{¶21} Malone testified that L.K. agreed to have sex with him if he wore a

condom. He refused to wear one, guaranteeing her that she would not get

pregnant and that he had no diseases_ Malone stated that when he and L.K. were

13

App. 20



Case No. 9-06-43

in his bedroom, he said, "Now, you know my name is Demon and you know I'm

carrying a knife. I don't want you to think I'm intimidating you or nothing or

whatever. This is your own free choice[,]" and L.K. agreed to have sex with him.

Malone then testified about how L.K. undressed first so he could watch her.

Malone explained to the jury that he likes to let women undress first:

that way if I see any twitching, any type of personality or any -
anything of uncomfortable ness [sic], because a lot of women will
agree with you on something, but then again their actions are so
wholly different, I wifi be like `Okay, I'm cool. I can't do that.'
And if they will ask me why I just told you I would, I will make
some kind of excuse I want to be with 'em, because they agree
with one way, but their motions show another.

(Trial Tr., Nov. 6, 2006, at 486). Malone stated that while he had sex with L.K.,

his knife was in its sheath on his dresser. Malone also admitted that he had the

knife in the bathroom because he takes it everywhere for safety reasons.

{122} On cross-examination, Malone was asked whether he made L.K. use

the mustard bottle to douche. Malone's non-responsive answer was, "When you

have consensual sex of two adults agreeing among each other, what's the sense of

using a bottle? That's like me saying I put a condom on when I don't wear

condoms." (Id., at 492). Malone denied that he ever threatens anybody, especially

women, because he is not "into" dominating women, and he stated that he would

not force a woman to have sex because in his belief, "women are considered
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goddess of man." Malone testified that to violate a woman "would be like

condemning my own soul * * * ."

{123} Malone testified that L.K. offered no resistance and that he knows of

no woman who would fail to fight if she did not want to have sex. R.C.

2907.02(C) states that a rape victim is not required to resist; furthermore, we are

aware of no requirement that the victim verbally resist. State v. Miller (Jan. 11,

1995), 3d Dist. No. 4-93-24, unreported. Therefore, L.K.'s seeming lack of

resistance is not determinative, and the jury apparently disbelieved Malone's

wealth of knowledge about women's tendencies and his compassion toward them.

On this record, the jury's verdicts on counts one and three are not against the

weight of the evidence.

{124} As to count two, kidnapping, the trial court determined that

kidnapping was an allied offense of similar import to count one, rape. The trial

court dismissed count two, as the state elected to retain the conviction on count

one. Accordingly, the first assignment of error is moot as to the kidnapping

charge. See generally, State v. Kessler (Jan. 31, 1979), 3d Dist. No. 16-78-5,

unreported.

{¶25} As to count eight, tampering with evidence, R.C. 2921.12(A)(1)

provides: "No person, knowing that an official proceeding or investigation is in

progress, or is about to be or likely to be instituted, shall ***[a]lter, destroy,
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conceal, or remove any record, document, or thing, with purpose to impair its

value or availability as evidence in such proceeding or investigation[.)" The bill

of particulars alleged that Malone knowingly destroyed evidence, specifically by

making L.K douche to remove evidence of semen, and by burning the sheet,

mustard bottle, and Vaseline jar.

{126} As indicated above, L.K. testified that Malone used the mustard

bottle when he made her douche. L.K. also testified that Malone used the

Vaseline for lubrication when he raped her. L.K. testified that Malone put the bed

sheet in a plastic bag in his backpack and that he stated he was going to burn the

items in the bag. She stated she did not know if he had other items in the bag or

not. Brittany testified that Malone told her he was going to walk to LaRue and

burn the evidence. She said he specifically mentioned a bed sheet, a mayonnaise

bottle, and black riding shorts, and a washcloth L.K. had used in the shower.

Brittany testified that Malone told her he had used the mayonnaise bottle to make

L.K. douche. However, Brittany testified she did not see the bottle herself. As

mentioned above, Officer Musser searched Malone's backpack and found a bed

sheet, a mustard bottle, and a jar of Vaseline.

{¶27} Malone himself admitted that he had these materials in his backpack

and that he burned them in LaRue, which is approximately 13-14 miles away from

Brad and Brittany's apartment. However, Malone explained to tiie jury that he
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had used these materials when he had sex with a different woman on April 7.

Malone stated that the other woman had asked him to destroy everything they had

used when they had sex, so he was simply upholding his end of the bargain.

Malone stated that they had had sex on his sheets, that he had drank her urine from

the mustard bottle, and that he had used the Vaseline as a conductor for electrical

shocks during intercourse. Malone denied using Vaseline as a lubricant, telling

the jury "Vaseline inside of a human being in a womb like that will set you on

fire." (Trial Tr., at 487).

{¶28} The weight of the evidence supports that Malone made L.K. douche

in order to destroy evidence of semen. The evidence also shows that Malone

burned bed sheets, a mustard bottle, and Vaseline, which had been used as part of

the rape. The record is also replete with instances of Malone threatening L.K. not

to tell the police about the rape, which is discussed more fully below. This

evidence indicates Malone's knowledge that an investigation was likely to be

initiated in this case. On this record, the jury's verdict of guilty for count eight is

supported by the evidence.

{¶29} As to count nine, Malone was charged with and convicted of

possessing criminal tools. R.C. 2923.24(A) provides: "No person shall possess or

have under the person's control any substance, device, instrument, or article, with

purpose to use it criminally." Specifically, the state alleged that Malone possessed
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a "buck knife," a bed sheet, a mustard bottle, and Vaseline with the purpose to

commit one or more offenses. The evidence above indicates that Malone did use

the knife, bed sheet, mustard bottle, and Vaseline during the commission of

offenses for which he was convicted. At least in regard to the mustard bottle, the

jury could, and did, believe that Malone possessed it for the purpose of making

L.K douche. As set forth above, that action constituted rape and tampering with

evidence. Although Malone carried his knife for protection, the jury could fmd

that he had intent to use it criminally based on the facts of this case. While bed

sheets and Vaseline are normal household items, on this record, the jury could

have found that Malone intended to use them for a criminal purpose. Accordingly,

the evidence supports the jury's verdict of guilty on count nine.

{¶30} Counts five and six charged Malone with intimidation of an attorney,

victim, or witness in a criminal case. Specifically, count five pertained to

intimidation of a victim, L.K., and count six pertained to intimidation of a witness,

Brittany. R.C. 2921.04(B) states: "No person, knowingly and by force or by

unlawful threat of harm to any person or property, shall attempt to influence,

intimidate, or hinder the victim of a crime in the filing or prosecution of criminal

charges or an attorney or witness involved in a criminal action or proceeding in the

discharge of the cluties of the attorney or witness."
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{131} The evidence in this case supports the jury's verdict on count five.

L.K. testified that while she was in the bathroom, Malone threatened that he or his

"dudes" would kill her mom so that she would have to identify her mother's body

if she reported the rape. L.K. testified that Malone also threatened to kill her if she

told anybody about the rape. L.K. stated that when she went into Brad and

Brittany's bedroom with them, Malone told her she could leave, but warned her

not to report the offense or he or his "dudes" would find her. Brittany

corroborated L.K.'s testimony. Brittany testified that Malone told her not to tell

anybody about the offense and that if the police or any attomeys asked her about

it, she was supposed to say she had been asleep. Brittany testified that Malone

told her her life would be in danger if she did otherwise. Brittany also testified

that she is familiar with Malone, and he was serious when he made the threats.

{¶32} As mentioned above, Malone denied making any threats. Brad

testified that Malone did not threaten anybody and that Malone would not threaten

him. He stated that he had not been threatened during the proceedings. Brad also

testified that he had told the grand jury he knew nothing about the rape, and then

he said what the prosecutor wanted to hear so he could leave. However, Brad's

credibility had been called into question on numerous occasions. L.K., Brittany,

and Malone all testified that Brad makes strange comments. There was testimony

that Brad was not on his medications, and Brad's father testified that there was a
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very marked difference in Brad's personality depending on whether he was taking

his medications. During trial, some of Brad's answers were unresponsive,

argumentative, or strange. For example, as soon as he was swom in, the following

exchange occurred between him and Malone's attorney:

Q: Brad, could you please state your name and address for
the record?

A: I don't have a current address.
Q: Okay. What's your name?
A: According to the commercial I seen you're not supposed

to go by any true name.
Q: What was your name given to you on your birth

certificate?
A: I guess it was Bradley Brown.

(Trial Tr., at 538). On this record, the jury could have easily discredited, and

apparently did discredit, Brad's testimony. The jury apparently found Brittany

and L.K.'s testimony more credible than Malone's, thereby fmding that Malone

had threatened L.K. in an attempt to intimidate her and prohibit her from reporting

the rape to the police. The evidence in this record supports the jury's verdict.

{¶33} Although Malone's assignment of error as to count six challenges

the weight of the evidence, and he has not assigned as error the sufficiency of the

evidence, we may recognize plain error sua sponte to prevent a miscarriage of

justice. Stcrte v. Conklin, 2°d Dist. No. 1556, 2002-Ohio-2156; citing Crim.R.

52(B). For the reasons expressed below, there was insufficient evidence to convict

Malone of intimidating a witness. "[S]ufticiency of the evidence is a test of
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adequacy as to whether the evidence is legally sufficient to support a verdict as a

matter of law ***." State v. Wilson, 113 Ohio St.3d 382, 2007-Ohio-2202, 865

N.E.2d 1264, at ¶ 25, citing Thompkins, at 386-387.

{134} In count six, Malone was charged with and convicted of intimidation

of a witness. R.C. 2921.04(B) states in pertinent part: "No person, knowingly and

by force or by unlawful threat of harm to any person or property, shall attempt to

influence, intimidate, or hinder * * * [a] witness involved in a criminal action or

proceeding in the discharge of the duties of the * * * witness." R.C. 2921.22

imposes a duty on people who witness a felony offense to report the offense.

Therefore, in the general sense, a witness who reports an offense to law

enforcement is discharging their statutory duty as a witness. However, the

intimidation statute requires that the witness be involved in a criminal action or

proceeding.

{135} R. C. 2901.04(A) states that criminal statutes "shall be strictly

construed against the state, and liberally construed in favor of the accused."

It is well accepted that the cornerstone of statutory construction
and interpretation is legislative intention. * * * In order to
determine legislative intent it is a cardinal rule of statutory

construction that a court must first look to the language of the
statute itself. ***"If the meaning of the statute is unambiguous
and definite, it must be applied as written and no further
interpretation is necessary." * * * Moreover, it is well settled
that to determine the intent of the General Assembly "`it is the

duty of this court to give effect to the words used lin a statutel,
not to delete words used or to insert words not used."' * * * A
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court may interpret a statute only where the words of the statute
are ambiguous.

(Emphasis sic.). State v. Jordan, 89 Ohio St.3d 488, 491-492, 2000-Ohio-225,

733 N.E.2d 601, internal citations omitted.

{136} The Revised Code does not define the term "criminal action" nor

does it define the term "criminal proceeding." Several appellate districts have

upheld convictions for intimidating a witness when the threats were made prior to

any investigation by the police. In those cases, the courts equated a witness to a

criminal act to a witness involved in a criminal action or proceeding. State v.

Gooden, 8'" Dist. No. 82621, 2004-Ohio-2699; State v. Hummell (Jun. 1, 1998), 5°i

Dist. No. CA-85 1, unreported. We do not believe the terms "criminal action" and

"criminal proceeding" are synonymous with the term "criminal act."

{137} The Tenth District Court of Appeals has analyzed the distinction

between "actions" and "proceedings." State ex rel. Towler v. O'Brien, 10th Dist.

No. 04-AP-752, 2005-Ohio-363. Although the court was faced with interpreting

R.C. 149.43, its reasoning is instnictive.

For "action" the definition "includes all the formal proceedings
in a court of justice attendant upon the demand of a right made
by one person of another in such court, including an
adjudication upon the right and its enforcement or denial by the
court." * * * "Proceeding" is the "Ir}egular and orderly
progress in form of law, including all possible steps in an action
frorn its commencement to the execution of judgment."

22

App. 29



Case No. 9-06-43

D'13t-ien, at ¶ 16, quoting Black's Law Dictionary (6 Ed.Rev. 1990) 28, 1204. See

also State ex rel. Steckman v. Jackson (1994), 70 Ohio St.3d 420, 432, 639 N.E.2d

83. A "criminal act," as evidenced by the decisions in Hummel and Gooden, is the

itltigal behavior engaged in by the defendant. Clearly, for a "criminal action" or

"criminal proceeding" to exist, there must be some type of government

involvement.

{138} If the legislature had intended to make the intimidation statute

applicable to witnesses prior to the initiation of a criminal "action" or

"proceeding" the appropriate language could have been easily included. We note

that the state apparently charged intimidation of a witness much like it charged

tampering with evidence; that is, assuming that the defendant had knowledge that

an investigation would ensue. R.C. 2921.12(A)(1). Tampering with evidence

requires knowledge by the defendant that an "official" investigation or proceeding

will follow. A similar mens rea requirement is not expressed in the intimidation

statute, at least as it pertains to a witness. R.C. 2921.04(B) specifically prohibits a

person from intimidating a victim before charges are filed, but requires a witness to

be involved in a criminal action or proceeding.

{139} Other courts have upheld convictions for intimidation of a witness

after the police have begun an investigation. See State v. Block, 81h Dist. No.

47484, 2006-Ohio-5593. While we do not establish a bright-line test for when a
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criminal action or proceeding begins, at the least, threats made prior to any

involvement by law enforcement are insufficient to constitute intimidation of a

witness pursuant to the clear and unambiguous language of the statute. Since

Malone threatened Brittany prior to any police investigation or prosecution in this

case, at the time of threat, Brittany was merely a witness to a criminal act and not

a witness involved in a criminal action or proceeding under R.C. 2924.04(B). As

such, there is insufficient evidence to support the jury's conviction on count six.

Since the result of trial would have been otherwise had the error not occurred,

plain error has resulted. Conklin. See State v. Pelfr̂ ey, 112 Ohio St.3d 422, 2007-

Ohio-256, 860 N.E.2d 735, at ¶ 32, quoting State v. Moreland (1990), 50 Ohio

St.3d 58, 62, 552 N.E.2d 894, citing State v. Long (1978), 53 Ohio St.2d 91, 372

N.E.2d 804, paragraph two of the syllabus ("[p]lain error does not exist unless it

can be said that but for the error, the outcome of the trial would clearly have been

otherwise.").

{¶40} Consistent with this opinion, the first assignment of error is

sustained, and the second assignment of error is overruled. The judgment of the

Marion County Common Pleas Court is affirmed as to counts one, three, five,

eight, and nine and reversed as to count six only.

{114l} Because this decision is in conflict with State v, Gooden, 8`h Dist

No. 82621, 2004-Ohio-2699, and S'tczte v. Heimmell (Jun. 1, 1998), 5" Dist. No.
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CA-851, unreported, we certify the record of this case to the Ohio Supreme Court

for review and fmal determination on the following question: Is a conviction for

intimidation of a witness under R.C. 2921.04(B), which requires the witness to be

involved in a criminal action or proceeding, sustainable where the intimidation

occurred after the criminal act but prior to any police investigation of the criminal

act, and thus, also prior to any proceedings flowing from the criminal act in a court

ofjustice?

Judgment affirmed in part
and reversed in part.

ROGERS, P.J., concurs.

SHAW, J., concurs in part and dissents in part.

{¶42} Shaw, J., concurs in part and dissents in part. I respectfully

dissent from the conclusion of the majority that threats by the perpetrator of a

criminal act to an eyewitness prior to any involvement by law enforcement are not

sufficient as a matter of law to constitute intimidation of a witness under R.C.

2921 _04(B).

{¶43} First, a criminal act is not merely a private matter between

individuals until such time as formal proceedings are instituted. Rather, from its

inception, a criminal act also constitutes an offense against the state in violation of

a specific statute. In this sense, a "criminal action" exists when the criminal act is
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committed, whether or not the police ever get involved or formal proceedings are

ever instituted.

{144} Second, an eyewitness to a criminal act is potentially a witness,

subject to the unique compulsion of state authority, from that point forward. As

such, the intimidating effect of a threat upon a witness is just as effective a

deterrent to the witness's later co-operation with police or participation in a

criminal prosecution - and hence, just as violative of the statute - whether the

threat occurred before police involvement or after.

{¶45} As a result, I see no legitimate basis in the statute for distinguishing

a threat to a person made at or near the time of the crime from the same threat

made at or near the time of the trial. On the contrary, such a distinction seems to

subvert the language and intent of the statute by arbitrarily decriminalizing threats

made to potential witnesses where the threats are made prior to any police

involvement. In reality, the chilling effect upon the justice system underlying

R.C. 2921.04(B) is exactly the same regardless of when the actual threat occurred.

{¶46} For the foregoing reasons I would side with the decisions of the Fifth

and Eighth appellate districts on this issue and overrule the first assignment of

error. However, in all other aspects, including the certification of the matter to the

Ohio Supreme Court for conflict, I concur with the decision of the majority herein.

r
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OPINION
RF.ADER, J.
*1 Appellant Gary Humniell appeals a judgment of
the Morrow County Common Pleas Coun
convicting hint of Rape (R.C. 2907.02(A)) and two
counts of Intimidation of a Crinie Witness (R.C.
2921.04(B)):

ASSIGNMENTS OF F.RROR:

1. THE TRIAL COUR7' ERRED WHGN IT, OVER
Of3JECTION. ALLOWED TI1E STATE TO ASK
LEADING QUESTIONS OF "1'HE VICTIM
BRANDY WILLIAMSON.
11. T11E EVIDENCE PRESENTED TO GAIN

Page I

CONVICTIONS FOR INTIMIDATION OF
WITNESSES WAS INSUFFICIENT AND
THEREFORE THOSE CONVICTIONS ARE
CONTRARY TO LAW.
III.'THE TRIAL COURT ERRED IN DENYING
SUBMISSION OF CRYSTAL BENNET'S
PREVIOUSLY WRITTEN STATEMENT FOR
CONSIDERATION BY THE JURY.
IV. THE VERDICT AND JUDGMENT AS TO
THE CHARGE OF RAPE IS AGAINST THE
MANIFEST WEIGHT OF THE,EVIDENCE.

During the summer of 1996, appellant worked in
the roofing business with James Hall. James Hall's
cousin was Sherry Swint. Appellant resided with
Hall and Hall's girlfriend. Sherry Swint had a
frfteen-year-old daughter named Brandy
Williamson.

In July 1996, Brandy and her friend, Crystal
Bennett, were walking down the street in
Cardington. Appellant and Hall were working on a
roof. When the girls walked by, appellant yelled at
Brandy, "Nice ass." Brandy called him a pervert.

On August 7, 1996, appellant came to Swint's house
at 1:00 to 1:30 A.M. His speech was slurred, and he
was carrying a beer bottle in a brown paper bag.
Appellant told Swint that Brandy had a crush on
him. Appellant asked to speak to Brandy. When
appellant confronted Brandy about tlle crttsh, he
told her that if she was older, he would take her out
in a minttte. Brandy responded that she Nvould not
go out with him because he was not good looking.
Appellant appeared angered by Brandy's comment.

On August 8, 1996, Brandy, Crystal, anu Amy Iiall
were slceping in ,he den at Swint's residence.
Appellant knocked ort the door. Crystal, who was
the only girl awake, answered the door- Appellant
was wearing an orange shirt, evhich was short and
did not cover his stomach; red cut-o1T sweats; and
work boots. Flc smelted likc bug spray. Appcllani
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told Crystal that he left his cigarettes at the house,
and needed to use the bathroom.

Appellant went into the room where Brandy and
Amy were sleeping. Appellant woke Brandy up by
kissing her cheek and neck. When she told him to
stop, he responded by removing her clothes. He put
his hand over her mouth to prevent her from
screaming. When she tried to bite his hand, he bit
her nipple. Appellant proceeded to have sexual
intercourse with Brandy. He told Crystal and Amy,
who were watching, that if either one of them told
anyone what happened, he would kill them.

Swint slept through the entire incident, as she was
taking a variety of medications for panic attacks,
post-traumatic stress disorder, and various phobias.
The next moming, Amy hysterically told her that
appellant had raped Brandy. Brandy initially denied
that anything had happened. After spending several
weeks visiting her father in Kentucky, Brandy
retumed to Morrow County and told Swint about
the rape.

*2 Appellant was charged with one count of Rape
and two counts of Intimidation of a Witness. The
case proceeded to jury trial in the Morrow County
Common Pleas Court.

Appellant testified at trial that he had been going
out with Sherry, but broke up with her in July of
1996, when she told him that she was just using him
to get back with her "ex-old man." He denied being
in the Swint residence on the night of the rape.

James Hall testified as an alibi witness for
appellant. He testified that appellant, who was
residing witli Hall and his girlfriend at the time, was
honic asleep on the night in question. Hall testified
that the house was equipped with variotts security
locks on the windows and doors, because liis
girlfriend's daughter, Bambi Paulette, has Downs
Syndrome and tends to wander.

Appellant was convicted as charged. He was
s'entenced to six years incarceration for Rape_ He
was sentenced to one year incarceration for each
count of Intimidation, to be served concurrendy
with each other, but consecutivcly with thc Rapc

^c; 2007 Thonison/Wcst. No CI
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sentence.

Appellant argues that the court erred in allowing the
prosecutor to ask leading questions during the direct
examination of Brandy Williamson.

Evid.R. 611(C) provides that leading questions
should not be used on direct examination of a
witness, except as may be necessary to develop his
testimony. It is within the discretion of the trial
court to permit the State to ask leading questions of
its own witnesses. State v. Miller (1998), 44 Ohio
App.3d 42, 45, 541 N.E.2d 105. The trial court
made a finding on the record that the witness had
difficulty testifying due to her age, the personal
nature of the allegations, and the alleged threats that
had been made upon her. The court found that as it
was obvious that Brandy was not going to come out
with a narrative testimony, as the court would
prefer, he would allow the prosecutor some latitude
to ask leading questions, to the extent necessary to
lay a groundwork for her to testify. Tr. (II), 123.
The trial judge was in a better position than this
court to view the denieanor of the witness. It is
apparent from the record that Brandy was not
forthcoming with answers concerning the
allegations, and appeared to have difficulty
testifying. Appellant has not demonstrated that the
court abused its discretion in allowing the
prosecutor to ask leading questions.

The first Assignment of Error is overruled.

11.

Appellant argues that the evidence was insuf6cient
as a matter of law to convict him of Intimidation of
a Witness. He argues that because the alleged
threats were made before a criniinal prosecution had
been instituted, he cannot be convicted of the crime
of intimidation of a witness as a matter of law.

R.C 2921.04(B) provides in pertinent part:
(B) No person, knowingly and by force or by

unlawlid threat of harm to any pcrson or propCty,
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shall attempt to influence, intimidate, or hinder the
victim of a crime in the filing or prosecution of
criminal charges or an attorney or witness involved
in a criminal action or proceeding in the discharge
of the duties of the attomey or witness.

*3 When considering a claim that the evidence is
insufficient to support a conviction, we must
determine whether the evidence is legally sufficient
to support a jury verdict as a matter of law, or
whether the case should not have gone to the jury
due to inadequate evidence. State v. Thompkins
(1997), 78 Ohio St.3d 380, 386, 678 N.E.2d 541.
Whether evidence is legally sufficient to sustain a
verdict is a question of law. Id.

At the time appellant threatened Amy and Crystal, a
criminal proceeding had not been instituted.
However, the threat was clearly aimed at
discouraging the girls from having any involvement
in a forthcoming criminal action. Appellant told the
girls that if they told anyone about the rape, he
would kill them. Appellant was attempting to
prevent the girls from discharging their duties as a
witness to a criminal act. The evidence was legally
sufficient to permit the charges to go to the jury.

The third Assignment of Error is ovetruled.

Appellant argues that the court erred in excluding
the prior written statement of Crystal Bennett.

In her written statement, given to the police several
days after the rape, Crystal stated that appellant had
spent the niglit at the Swint residence. She stated
that when Sheny Swint went to sleep, at
approximately 1:00 A.M., appellant canie into the
living roont. She stated that after raping Brandy,
appellant wcnt back into Sherry Swint's bedroom
and went to sleep

At trial, Crystal testificd that after she let appellant
into thc house, he went into the bathrooni briefly,
tlren camc into the dcn, and raped Brandy. She
testificd that following the rape, appellant weni

toward the kitchen and left.

Page 3

Appellant was permitted to cross-examine Crystal
conceming her prior statement. However, the court
did not admit the statement into evidence. The State
objected to the admission of the statement on the
basis that it was hearsay; the court's mling is unclear
as to the reason for its exclusion. Tr. (II) 254.

Clearly, the document is not hearsay. It was not
offered to prove the tmth of the matter asserted
therein, but rather was offered to impeach the
testimony of Crystal Bennett. Pursuant to Evid.R.
613(B), extrinsic evidence of a prior inconsistent
statement by a witness is not admissible unless the
witness is afforded a prior opportunity to explain or
deny the statement, and the opposite party is
afforded an opportunity to interrogate him thereon.
Although, it would appear from the record that the
requirements for admission were met in the instant
case, appellant has not demonstrated prejudice from
its exclusion. The contradictions do not relate to the
elements of the crime. As to her testimony
conceming the actual rape, the statement is
consistent with Crystal's trial testimony. Therefore,
the only alleged inconsistency is on a collateral
matter. The decision as to whether to admit a prior
inconsistent statement which is collateral to the
issue being tried, and pertinent only with respect to
the credibility of a witness, is within the discretion
of the trial court. State v. Riggins (1986), 35 Ohio
App.3d 1, 519 N.E.2d 397. As appellant was given
latitude to cross examine Crystal concerning the
prior statement, and the evidence of the
inconsistency was before the jury, the court did not
abuse its discretion in excluding the written
statement itself.

*4 The third Assignment of Error is overruled.

IV

Appellant argues that the judgment convicting him
of Rape is against the manifest weight of the
evidence. Appellant argues that the testimony was
inconsistent as to collateral matters concerning ihc
rape. He further argues that the State Ihiled to
explain why the two girls sat quictly whilc the rape
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occurred, why Sherry Swint was not shown the bite
marks on Brandy or the semen on her shirt, and why
Sherry claimed her medicine was not strong enough
to knock her out, yet the girls claimed that they
could not awaken her. The weight of the evidence
concerns the inclination of the greater amount of
credible evidence, offered in a trial, to support one
side of the issue rather than the other. Thompkins,
supra, at 387.Weight is not a question of
mathematics, but depends on the effect of the
evidence in inducing belief. !d. When reversing a
judgment on the basis that the verdict is against the
weight of the evidence, the Appellate Court sits as a
thirteenth juror, and disagrees with the fact finder's
resolution of the conflicting testimony. Id.

In the instant case, the State's evidence did not
conflict on the basic elements of the crime of Rape.
All three girls testified that appellant removed
Brandy's clothes, pried open her legs, and
penetrated her vagina with his penis. They all three
testified that appellant bit her nipple. They all three
testified that after raping Brandy, appellant told the
witnesses that if they told anyone, he would kill
them. All of the alleged inconsistencies relate to
collateral matters that have very little relation to the
crime iiself.

The fourth Assignment of Error is overruled.

The judgment of the Morrow County Common
Pleas Court is affirmed.

G W IN, P.J. concurs.
HOFFMAN, J. concurs in part, dissents in part.
WILLIAM B. HOFFMAN, J., concurring in part
and dissenting in part.
I concur in majority's disposition of appellant's first
and third assignnients of etTor. I respectfully dissent
as to the majority's disposition of appellant's second
assignment of error. My reasons follow.

Though I believe appellant's threats to Aniy and
Crystal should be punishablc criminally, I do not
find appellant's conduct falls within the perinicters

of the statuie under which Ile was indicted.FN'The
statute creates a separaie offense for making a
knowing thrcat of harm to thc victini of a crime in
an attenapt to intimidate the victim fiom tlling
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criminal charges.rNZHowever, the statute
distinguishes between the intimidation of a victim
of a crime and the intimidation of an attorney or
witness involved in a crintinal action or proceeding.
As to the latter two, the threat must be made to
influence, intimidate or hinder the discharge of their
duties in a "criminal action or proceeding." There is
a fine, but distinct, difference between attempting to
prevent a witness from discharging his or her duty
as a witness to a criminal "act", and attempting to
prevent a witness from discharging his or her duty
as a witness in a "criminal action or proceeding." A
"criminal action or proceedings" requires
something more than just the occurrence of the
underlying criminal act. See, e.g., State v. Crider
(1984), 21 Ohio App.3d 268, 487 N.E.2d 911, and
State v. Hanson (June 30, 1982), Summit Appeal
No. 10491, unreported. The fact a criminal action
may be forthcoming is insufficient to satisfy the
statute when applied to threats made to an attorney
or witness. In as much as there was no criminal
action or proceeding pending when appellant made
the threats to Amy and Crystal, I find the evidence
insufficient to support a conviction under R.C.
2921.04(B).

FNI. Appellant's threats to Amy and
Crystal may have been punishable under
R.C. 2903.21.

FN2. Had appellant been charged with
intimidation of the victim, Brandy, the
evidence would have been sufficient to
support a conviction. See, Transcript at 81,
131, 170.

JUDGMENT ENTRY

*5 For the reasons stated in the

Memorandunt-Opinion on file, ttte jtidgnient of the
Morrow County Cotnmon Pleas Court is affirmed.

Costs to appellant.

Ohio App. 5 Dis't.,1998.
State v. Hummcll
Not Reportcd in N.E.2d, 1998 WL 355511 (Ohio
App. 5 Dist.)
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P
State v. Gooden
Ohio App. 8 Dist.,2004.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio,Eighth District, Cuyahoga

County.
STATE of Ohio, Plaintiff-Appellee

V.
Christopher GOODEN, Defendant-Appellant.

No. 82621.

Decided May 27, 2004.

Background: Defendant was convicted in the
Court of Common Pleas, Cuyahoga County, No.
CR-425741, of intimidation, aggravated robbery
with firearm specifications, and kidnapping with
firearm specifications, and was classified a sexually
oriented offender. Defendant appealed.

Holdings: The Court of Appeals, Sean C. Gallagher
, J., held that:

(1) joinder of offenses was warranted;

(2) evidence was sufficient to support convictions;

(3) prosecutor's line of questioning to detective
about police procedure and a defendant's right to
reniain silent in the context of a police investigation
did not amount to plain crror;

(4) prosecutor's connnents dttring closing atgument,
referring to defense counscl's strategy as a"sinoke
screen;' were tml mtproper; but

(5) classilication of defendant as a scxually oricnted
offender violated duc prucess-
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Affirmed in part, reversed in part, and renianded.
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No. CR-425741.

William D. Mason, Esq., Cuyahoga County
Prosecutor by Suzie Demosthenes, Esq., Assistant
County Prosecutor, Cleveland, OH, for
plaintiff-appellee.
Thomas A. Rein, Esq., Cleveland, OH, for
defendant-appellant.
SEAN C. GALLAGHER, J.
*1 {¶ I} Appellant Christopher Gooden ("Gooden"
.) appeals his convictions and sexually oriented
offender classification entered by the Cuyahoga
County Court of Common Pleas after a jury found
him guilty of intimidation, aggravated robbery with
firearm specifications, and kidnapping with firearm
specifications. For the reasons adduced below, we
affirm in part, and reverse and remand in part.

(12) The following facts adduced at trial relate to
the offenses for which Gooden was convicted. The
victim of the aggravated robbery and kidnapping
charges was a 14-year-old eighth-grader who
resided on East 113th Street in Cleveland. The
victim lived in a house with his brother,
grandmother, aunts and cousins. The family lived
next door to Gooden's cousins, the Smileys. There
had been a feud between teenaged members of the
families for two or three years, in which the victim
had not been involved.

{¶ 31 On May 5, 2002, the victim was standing at
a bus stop on the comer of East 115th Street and
Superior Avenue with two of his friends. Gooden
walked up and grabbed him. The victim had known
Gooden for some years front around the
neighborhood.

,!i fl Gooden told the victim he had to talk with
hini and instructed the victim to come to the back of
a nearby abandoned building with hitn. The victim
felt sontething htirting his side, looked down, and
saw Gooden had put a black gun to the victinis
side. Gooden took the victim to the back of the
ebandoned building. The victim testified he was
scared, did not feel he could run away, and thought
Gooden would shoot him or beat him if he tricd to
run.

Gooden's car and took a leather jacket from the
trunk, but the victim did not know what Gooden
was talking about. When the victim's two friends
appeared, Gooden lifted his shirt displaying the gun
and told them to leave.

(¶ 6) Gooden then told the victim "I should hit
you in your head like I did your friends."Again, the
victim did not know what Gooden was talking
about. Gooden pulled the gun out and instructed the
victim to take off his clothes. The victim took off all
his clothes, except for his underwcar and socks. The
victim observed Gooden take a dollar and some
change from a pocket in the victim's clothing.
Gooden threw the victim's clothes aside and told the
victim to leave.

(17) The victim ran towards home crying and saw
his sistet's friend to whom he told what happened.
The victim then called home and spoke to his
cousin, who told him to hurry home. The victim's
aunt called the police. When the police arrived, they
took the victim back to the scene of the incident
where his clothes were found.

{¶ 8) On a separate occasion, about a month
earlier, Priscilla Reeves ("Reeves"), one of the
victim's aunts, was a witness to a homicide. Reeves
lived with the victim next door to the Smileys. On
April 9, 2002, Reeves witnessed a homicide to
which Jimmy Smiley, Gooden's first cousin, was a
suspect.

*2 119) Later that day, Reeves saw Gooden, who
approached her on the street. Gooden told Reeves, "
I'm telling you, you better not be out running your
ntouth. Because if you tell anybody about what you
seen going on last night, the sante thing that man
got last night, you're going to get it too."Reeves
believed Gooden and proceeded walking as Gooden
followed her. Reeves then heard a friend yell to her.
Reeves turned around and sa;: Gooden had pulled
out a black revolver and was pointing it at her.
Reeves friend yelled, "Chris, don't shoot her."
Reeves thcn hurried across the street wherc there
were other people she knew. Reeves gave a police
statenient and became a witness for [he prost:cution
in the homicide investigation.

j91 5} Gooden asked the victim why he stole
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{11 101 Gooden was separately indicted in two
cases for the above incidents, CR-42574I and
CR-426768. In CR-425741, Gooden was charged
witlt aggravated robbery in violation of R.C.
2911.01 with firearm specifications, and kidnapping
in violation of R.C. 2905.01 with firearm
spr,cifications. In CR-426768, Gooden was charged
with five counts of intimidation in violation of R.C.
29"21.04 and one count of felonious assault in
violation of R.C. 2903.11 with fireatm
specifications. Appellee state of Ohio filed a motion
for joinder of the two cases, which was granted by
the trial court.

{ll I I) The case proceeded to a jury trial. After the
state rested its case, -Gooden made a motion for
acquittal. The trial court granted the motion in part,
and dismissed two of the intimidation counts and
ttte felonious assault count. The trial proceeded on
the remaining counts.

{¶ 12) The jury remrned a verdict finding Gooden
guilty of one count of intimidation, guilty of
aggravated robbery with a firearm specification, and
guilty of kidnapping with a firearm specification.
The jury found Gooden not guilty of two counts of
intintidation.

{¶ 13) Prior to sentencing, Gooden filed a motion
for judgment of acquittal, or in the alternative for a
new trial that was denied by the trial court. The trial
court proceeded to sentence Gooden to a total of six
ycars incarceration. The trial court also classified
Gooden as a sexually oriented offender pursuant to
R.C. 2950.04.

{¶ 14) Gooden has appealed his convictions
raising six assignntents of error. His first assignment
of etror provides:

[IJi¶ 151'1he trial court erred in granting the
state's ntotion forjoinder."

;¶ 161 Under Crim.R. 8(A), joinder is perniitted if
ollenses are of the same or sirmlar character, are
based upon the same act or transaction, or are based
upon bvn or morc acls or transactions conncctcd
together or part of a common scheme or course of
eriminal conducl. It is well settled that thc law
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favors joinder. State v.. Waddy (1992), 63 Ohio
St.3d 424, 429, 588 N.E.2d 819. As we have

previously recognized, "(j]oinder is liberally

permitted to conserve judicial resources, reduce the
chance of incongruous results in successive trials,
and diminish inconvenience to the witnesses."State
v. Tayfor, Cuyahoga App. No. 82572,
2003-Ohio-6861. A decision to join indictments
will not be reversed absent a showing that the trial
court abused its discretion.Id.

*3 {¶ 17) Here, while the charged offenses were
not the same, they were part of a course of criminal
conduct against Reeves and her family. The
intimidation offenses charged that Gooden
committed acts of intimidation upon Reeves.
Reeves was a witness to a criminal murder case in
which Gooden's cousin was a suspect. The
aggravated robbery and kidnapping offenses
involving the juvenile victim occurred less than a
month after Reeves' encounters with Gooden.
Reeves and the juvenile victim were family
members who resided in the same household. They
lived next to Gooden's cousins, the Smileys, and the
two families had a history of feuding- Thus, the
charges against Gooden displayed a course of
criminal conduct against Reeves and her family and
were properly joined in the same indictment under

Crim.R. 8(A). See State v. Tayfor, supra.FNl

FNI. A defendant may file a Crim.R. 14
motion to sever if he can establish
prejudice to his rights. State v. Tavlor,
supra.Gooden did not file a motion to
sever in this case and has not denionstrated
his rights were prejudiced by a joinder of
these offenscs for trial.

{¶ 18) Finding no abuse of discretion, we
conclude that joinder was proper, and overrule
Goodeii s first assignment of error.

{ll 19) Gooden's second assignmcnt of error
provides:

{¶ 20)"Thc trial court crred in denying appellant's

motion for acquittal as to the chargcs."
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{¶ 21}Crim.R. 29(A) govems motions for
acquittal and provides for a judgment of acquittal "
if the evidence is insufficient to sustain a conviction
***" The relevant inquiry is whether, after
viewing the evidence in a light most favorable to the
prosecution, any rational trier of fact could have
found the essential elements of the crime proven
beyond a reasonable doubt. State v. Jenks ( 1991),
61 Ohio St.3d 259, 574 N.E.2d 492, paragraph two
of the syllabus. A verdict will not be disturbed on
appeal unless reasonable minds could not reach the
conclusion reached by the trier of fact./d. In
essence, sufficiency is a test of adequacy. State v.

Thompkins, 78 Ohio St.3d 380, 386-387,
1997-Ohio-52. A reviewing court is to assess not
whether the state's evidence is to be believed, but
whether, if believed, the evidence against a
defendant would support a conviction. Id.

operable.
"(2) When deterntining whether a tirearm is
capable of expelling or propelling one or nrore
projectiles by the action of an explosive or

combustible propellant, the trier of fact ntay rely
upon circumstantial evidence, including, but not
limited to, the representations and actions of the
individual exercising control over the firearnt.°"

{¶ 25}R.C. 2905.01, the kidnapping statute,
provides in relevant part:"(A) No person, by force,

threat, or deception, * * * shall remove another
from the place where the other person is found
or restrain the liberty of the other person, for

any of the following purposes:
K***

"(3) To terrorize, or to inflict
harm on the victim or another;
K***)>

[2](1 221 Gooden argues that there was
insufficient evidence to sustain his convictions for
aggravated robbery and kidnapping with firearm
specifications because the state failed to prove that
a"deadly weapon" or "firearm" was used.

{¶ 23}R.C. 2911.01, the aggravated robbery
statute, provides in relevant part:
"(A) No person, in attempting or committing a
theft offense * * * or in fleeing immediately after
the attempt or offense, shall do any of the
following:
"(1) Have a deadly weapon on or about the
offender's person or under the offender's control
and either display the weapon, brandish it,
indicate that the offender possesses it, or use it;
..***„

;'i; 24',R.C. 2923.11 defines "deadly weapon" and
"Grearm" as follows:"(A) 'Deadly weapon'
nteans any instruntent, device, or thing capable
of inllieting death, and designed or specifically
adapted for use as a weapon, or possessed,
carried, or used as a weapon.
*4 "(lixI) 'Firearm' rneans any deadly weapon
capable of expelling or propelling one or nrore
projectiles by the action of an explosive or
cotnbustible propeltanl. `Firearm' includes arr
unloaded firearm, and any Grearm that is
inoperable bul Ihal can readily be rendered

serious physical

(¶ 26) With respect to the firearm specification,
R.C. 2941-145 provides, in relevant part:"(A)
Imposition of a three-year mandatory prison
term upon an offender * * * is precluded unless
the indictment, count in the indictment, or
information charging the offense specifres that
the offender had a firearm on or about the
offender's person or under the offender's control
while committing the offense and displayed the
firearm, brandished the Grearm, indicated that
the offender possessed the firearm, or used it to
facilitate the offense."

{¶ 27} The juvenile victim clearly testified to

Gooden's use of a Grearni. The victim testified he
felt the gun at his side and saw the black tip of the

gun. Gooden took the victim to the back of an
abandoned building. The victim testified he was

scared, did not feel lie could run away, and thought
Gooden would shoot hini or beat him if he tried to

run. The victim also testified Gooden displayed the
gun to his friends and pulled the gun out when
instructing xhe victint to reniove his clothing

Additionally, the victim testified that Gooden took a
dollar and soine change tYoni a pocket in the

victim's clothing. Viewing this evidence in a light
tnost favorable to the prosecution, any rational trier
of fact could have found the essential elements of

aggravated robbery and kidnapping were proven
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beyond a reasonable doubt.

{¶ 281 The crux of Gooden's argument is that the
state failed to provide any testimony that the
incident of May 5, 2002 with the victim involved a"
firearm" or weapon capable of inflicting death.
Gooden relies upon the Ohio Supreme Court's
decision in State v. Murphy (1990), 49 Ohio St.3d
206, 551 N.E.2d 932, in which the court held that "
[t]he state must present evidence beyond a
reasonable doubt that a fireatm was operable at the
time of the offense."

{¶ 29) In Murphy, the court considered the type of
evidence necessary to meet this burden of proof. Id.
The court found that evidence to meet the burden of
proof could include the testimony of lay witnesses
who were in a position to observe the instrument
and the circumstances surrounding the crime. Id. at
syllabus. In support of its holding, the court stated:
*5 "In enacting [the firearm specification]
statute the legislature wanted to send a message
to the criminal world: `If you use a Srearm you
will get an extra three years of incarceration.'
That is why it chose the word `firearm,' instead
of simply `deadly weapon,' which can include
all types of lethal instruments. The foregoing
definition includes loaded as well as unloaded
guns. It also includes operable guns, as well as
inoperable guns that can readily be rendered
operable. Hence, it is only reasonable that the
state can rely upon all the surrounding facts and
circumstances in establishing whether a firearm
was used in the commission of a felony."

{1I 301 /d. at 208,164 P. 88.FN2

FN2. Contrary to defense counsel's
position at oral argument, Murphy does not
require us'e of the term "firearm" or "
deadly weapon" to establish operability for
cireumstantial evidence. Id. In Mtuphy, the
circumstances included a gun being
wrapped in a shirt and a description of the
weapon from eyewitnesses. Id In this case
the victim tcstified Gooden put the gun
inm his side, displayed the gun to his
tiiends, and pulled the weapon on him.

C° 2007 Thomson/West_ No C'I
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'I'he victim also gave a description of the
weapon.

t9 31) The Ohio Suprenie Court refined the
manner by which the state may prove a firearm
specification in State v. Thonrpkins (1997), 78 Ohio
St.3d 380, 678 N.E.2d 541, where the court stated
as follows:
"[AJ firearm penalty-enhancement specification
can be proven beyond a reasonable doubt by
circumstantial evidence. In determining whether
an individual was in possession of a firearm and
whether the firearm was operable or capable of
being readily rendered operable at the time of
the offense, the trier of fact may consider all
relevant facts and circumstances surrounding
the crime, which include any implicit threat
made by the individual in control of the lirearm: "

{¶ 32}Id. at 385,182 P. 916. Thus, where an
individual brandishes a gun and implicitly, but not
expressly, threatens to discharge the firearm at the
time of the offense, the threat can be sufficient to
satisfy the state's burden of proving that the firearm
was operable or capable of being readily rendered
operable. Id. at 384, 182 P. 916. As the court later
recognized, "Thompkins clarifies that actions alone,
without verbal threats, may be sufficient
circumstances to establish the operability of a
firearm."State v. Reynolds (1997), 79 Ohio St.3d
158, 162 fn. 3, 679 N.E.2d 1131 (noting
circumstantial evidence of two masked men waving
guns stating that they are committing a robbery was
sufficient to sustain a conviction for a firearm
specification.)

{¶ 33) In this case, operability of the weapon may
be inferred from the facts and circumstances. The
victim testified Gooden placed the gun into his side
and instmcted him to go to the back of the building.
When the victim's friends appeared, Gooden
cisplayed the gun and told them to leave. Gooden
also pulled out the gun and instructed the victim to
rentove his clothing and proceeded to take nioney
therefrotn. Under these facts and circumstances, it
was reasonable for the trier of fact to conclucle that
Gooden's words and actions were meant to imply
that his gun was, in fact, operable. Also, ihc
evidenee in this case was clearly sufficient for the
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jury to find Gooden possessed and displayed a
deadly weapon for purposes of the charges for
which he was convicted.

{¶ 34) Given the evidence, and viewing the
probative evidence and inferences reasonably drawn
therefrom in the light most favorable to the
prosecution, we conclude any rational trier of fact
could have found all the essential elements of the
offenses beyond a reasonable doubt. Thus,
Gooden's aggravated robbery and kidnapping
convictions with firearm specifications are sustained
by sufficient evidence.

*6 [3](1 351 Gooden also claims there was
insufficient evidence to sustain his conviction for
intimidation. R.C. 2921.04 provides in relevant part:
"(B) No person, knowingly and by force or by
unlawful threat of harm to any person or
property, shall attempt to influence, intimidate,
or hinder ***[a) witness involved in a criminal
action or proceeding in the discharge of the
duties of the * * * witness."

{¶ 36) Gooden argues there was no criminal case
pending, there was a lack of credible evidence, and
he had an alibi to the alleged incident on April 9,
2002 with Reeves.

{¶ 37) It has previously been recognized that it is
not necessary for a criminal proceeding to be

pending in order to sustain a conviction for
intimidation under R.C. 2921.04. State v. Hummel!

(Jun. 1, 1998), Morrow App. No. CA-851.It is
sufficient that the threat be clearly aimed at
discouraging a witness from having any
involvement in a forthcoming criminal action. Id. In
this case, Gooden told Reeves, "I'm telling you, you
better not bc out running your mouth. Because if
you tell anybody about what you seen going on last
night, the same thing that man got last night, you're

going to get it too."Gooden was attempting to
prevent Reeves from dischargmg her duties as a
witness to a criminal act. We find the evidence was
legally suflicicnt to permit the charge to go to the
jury.

;¶ 38; Insofar as (ioo(len challcnges the
credibility of Reeves' testimony and claims to have

had an alibi, our review is not whether the state's
evidence is to be believed, but whether, if believed,
the evidence against Gooden would support a
conviction. Here, the testimony of Reeves, if
believed, was sufficient to sustain a conviction for
intimidation.

(¶ 39) Gooden's second assignment of error is

overruled.

(¶ 40) Gooden's third
provides:

assignment of error

(¶ 41}"Appellant's convictions are against the
manifest weight of the evidence."

{¶ 42) In reviewing a claim challenging the
manifest weight of the evidence, we are directed as
follows: "[t]he court, reviewing the entire record,
weighs the evidence and all reasonable inferences,
considers the credibility of witnesses and
determines whether in resolving conflicts in the
evidence, the jury clearly lost its way and created
such a manifest miscatriage of justice that the
conviction must be reversed and a new trial ordered.
"State v. Thompkins ( 1997), 78 Ohio St.3d 380,
387, 678 N.E.2d 541, quoting State v. Martin
( 1983), 20 Ohio App.3d 172, 175, 485 N.E.2d 717.
The power to reverse a judgment of conviction as
against the manifest weight must be exercised with
caution and in only the rare case in which the
evidence weighs heavily against the conviction.
State v. Martin, 20 Ohio App.3d at 175, 485 N.E.2d
717.

j¶ 43) Gooden argues that the jury simply lost its
way because there was no requisite evidence for the
convictions in this case. We do not agree. As
discu.csed above, there was ample evidence
presented at trial to support Goodeti s convictions.
After reviewing the record, weighing the evidence
and all reasonable inferences, and considering the
credibility of the witnesses, we are not persuaded
that the jury clcarly lost its way and crcatcd such a
nianifest ntiscarriage of justice such that Gooden's
conviction niust be reversed and a new trial
ordered. Gooden's third assignmcnt ol error is
overruled.
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*7 (¶ 44) Gooden's fourth assignment of ertor
provides:

{¶ 45}"Appellant was denied a fair trial due to
prosecutorial misconduct."

(¶ 46) In this assignment of error, Gooden cites
several comments made by the prosecutor during
trial and closing argument that he argues were
prosecutorial misconduct unfairly prejudicing his
right to a fair trial. The test for prosecutorial
misconduct is whether the remarks are improper
and, if so, whether they prejudicially affected
substantiat, rights of thp defendant.State v. Lol!
(1991), 51 Ohio St.3d 160, 165, 555 N.E.2d 293.

[4](1 47) Gooden first argues the prosecutor
improperly commented on Gooden's failure to
testify. Specifically, after Detective Williams made
an isolated remark that Gooden did not want to
make a statement after he had been arrested, the
following colloquy took place:
"Q: When someone, a defendant refuses to give
you a statement, can you still go ahead and talk
to him?
"A: No, I do not.
"Q: Why not?
"A: Because he has a right not to talk to me."

{¶ 48} We note initially that this line of
questioning occurred after defense counsel
cross-examined the detective about his failure to
follow up with certain witnesses in his investigation

and failure to obtain evidence corroborating the
victim's statement. Defense counsel had also
inquired as to the detectives' efforts to contact
Gooden. With respect to the prosecutor's line of
questioning, the prosecutor did not directly

cotnment about Gooden's silence or failure to

testify, but rather asked about police procedure and
a defendant's right to remain silent in the context of
a police investigation.

(¶ 49^ Since Gooden failed to object to the
testimony about which lie now coniplains, lie has
waived all but plain error. S1ate v.. Slagle (1992),
65 Ohio St.3d 597, 605 N.L.2d 916- "Plain error
cloes not exist unless it can be said that, but lor the
crror, thc outcomr of the trial would clearly have

8 Dist.), 2004 -Ohio- 2699
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been otherwise"Stare v. Moreland (1990), 50 Ohio
St.3d 58, 552 N.E.2d 894.

{1 50) Gooden argues that admission into
evidence of a defendant's post-arrest silence
constitutes plain error. In support of this argument,
Gooden relies upon Doyle v. Ohio (1976), 426 U.S.
610, 96 S.Ct. 2240, 49 L.Ed.2d 91;State v. Williams
(1979), 64 Ohio App.2d 271, 413 N.E.2d 1212; and
State v. Eiding (1978), 57 Ohio App.2d 111, 385
N.E.2d 1332.

(¶ 51) In Doyle, 426 U.S. 610, 96 S.Ct. 2240, 49
L.Ed.2d 91, the United States Supreme Court dealt
with the issue of the right to cross-examine a
defendant who had provided exculpatory testimony
at trial about his post-arrest silence for the limited
purpose of impeachment. Id. Although the state
argued that evidence of post-arrest silence was for
impeachment purposes, as opposed to evidence of
guilt, the Court was concemed that evidence
implying an inconsistency with the defendant's
exculpatory testimony might be construed by the
jury as evidence of guilt. Id. As the Court stated, "it
would be fundamentally unfair and a deprivation of
due process to allow the arrested person's silence to
be used to impeach an explanation subsequently
offered at trial."Id. at 618.Therefore, the Court held
use for impeachment purposes of a defendant's
silence, at the time of arrest and after receiving
Miranda wamings, violated the Due Process Clause
of the Fourteenth Amendment. Id. at 619.

*8 {¶ 52) In Eiding, 57 Ohio App.2d 111, 385
N.E.2d 1332, our court considered a similar issue
where, on cross-examination of the defendant, the
state inquired why the defendant had not told the
police about his alibi at the time of his arrest. The
defendant responded that he had never bcen
interviewed by the police. Id. In rebuttal, a detective
on the case testified the defendant refused to make a
statement to the police after :us arrest and did not
tell the police about his alibi. Id. This court fbund
that admitting evidence of the defendant's
post-arrest silence at trial and relying on it as a basis
of guilt, denied him due process of law. Id.

(1I 53) In Williams, 64 Ohio App.2d 276, this
court held lhat "(a]ny cornment which infers that thc
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defendant is guilty because he remained silent
subverts the guarantees afforded him by the Fifth
Amendment to the Constitution of the United States.
"The prosecutor in Williams had elicited testimony
that the officer had informed the defendant of his
right to remain silent, but that only one of the four
persons arrested in connection with the offense
provided a statement. Id. This court found the
testimony was impermissible, stating "[p]rosecutors
should avoid any suggestion that the accused is
guilty because he refused to give a statement to
police"Id.

{¶ 54) Our review of the above cases reflects that
admitting evidence of post-arrest silence in a
manner that implicitly suggests a defendant's guilt is
impermissible. As recognized by this court, "the
Miranda decision precludes the substantive use of a
defendant's silence during police interrogation to
prove his guilt."State v. Correa (May 15, 1997),
Cuyahoga App. No. 70744, quoting State v. Sabbah
(1982), 13 Ohio App.3d 124, 468 N.E.2d 718.
Ilowever, as the Ohio Supreme Court has
recognized, "where evidence has been improperly
admitted in derogation of a criminal defendant's
constitutional rights, the admission is harmless `
beyond a reasonable doubt' if the remaining
evidence alone comprises 'overwhelming' proof of
defendant's guilt."State v. Williams (1983), 6 Ohio
St.3d 281, 452 N.E.2d 1323, citing Harringtan v.
California (1969), 395 U.S. 250, 254, 89 S.Ct.
1726,23 L.Ed.2d 284.

{¶ 551 We find that in determining whether the
prosecutor's conduct and admission of the

post-arrest silence evidence was harmless, this court

niust consider the extent of the comments, whether
an inference of guilt from silence was stressed to the
jury, and the extent of other evidence suggesting
Goodens guilt. Slate v. Tlrornas, Hamilton App. No.
C-010724, 2002-Ohio-7333. A review of the
cc: ;ments in this case reflects that they werc
isolated i-emarks. See State v. Ervin, Cuyahoga
App. No. 80473, 2002-Olrin-4093;State v. Kelly
(July 12, 2001), Ctiyahoga App. No. 78422 (both

recognizing isolated reference to post-arrest silence
is not reversible error). Further, the context in
which the evidence was introduced reveals it was an
inquiry only into the course of the police
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investigation of the incident and police procedure,
rather than an insinuation of Gooden's guilt. Also,
the remaining evidence presented, as discussed
under earlier assignments of error, comprised
overwhelming proof of Gooden's guilt, and we
cannot say that, but for the error, the outcome of the
trial would clearly have been otherwise.

*9 [5]{1 561 Gooden also argues that the
prosecutor in closing argument improperly referred
to defense counsel's strategy as a "smoke screen" on
three occasions. The first "smoke screen" reference
was raised with respect to a line of questioning by
defense counsel that questioned the lack of
investigation of the clothing, including the sizing,
and perhaps suggested the recovered clothing did
not belong to the victim. The second and third "
smoke screen" references were in relation to
defense counsel's references to what the state did
notproduce.

1157) We find none of the remarks complained of
rise to the level of suggesting defense counsel had
fashioned lies and subomed perjury as found in the
cases relied upon by Gooden, State v. Smith (1984),
14 Ohio St.3d 13, 470 N.E.2d 883; and State v.

Braxton (1995), 102 Ohio St.3d 28. The "smoke
screen" remarks. related to defense counsel's
emphasis on the state's lack of evidence. They were
no more than a commentary on the evidence and did
not undermine the faimess of the proceedings
against Gooden or prejudice his ability to have a
fair trial. Under these circumstances, not only do we
find that the prosecutor's comments were not
improper, but also, we find that the "smoke screen"
comments did not prejudicially affect substantial
rights of the defendant. Gooden's fourth assignn ent
of error is overruled.

11158) Gooden's fifth assignnient of error provides:

{¶ 59}"Appellant was denied effective assistance
of counsel as guaranteed by Section I t, Article
VIII, of the Ohio Constitution and the Sixth and
Fourteenth Amendments to the United States
Constitution wtten counsel failed to object to the
prosecutor's questioning and remarks regarding
appellant's post-arrest silence and when counsel
failed to object to the prosecutor's ciosing
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arguments."

{¶ 60) To prove "ineffective assistance of counsel,
Gooden must show that counsel's performance

was deficient and that the deficient performance
prejudiced the defense so as to deprive him of a fair
trial. Strickland v. Washington (1984), 466 U.S.
668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674. To
warrant reversal, "the defendant must show that
there is a reasonable probability that, but for
counsel's unprofessional errors, the result of the
proceeding would have been different. A reasonable
probability is a probability sufficient to undermine
confidence in the outcome."State v. Bradley (1989),
42 Ohio St.3d 136, 538 N.E.2d 373, paragraph
three of the syllabus, citing Strickland, 466 U.S. at
694- Judicial scrutiny of a lawyer's performance
must be highly deferential. State v. Sallie (1998), 81
Ohio St3d 673, 674, 693 N.E.2d 267.

1161) As noted above, Gooden has failed to show
that his counsel's performance was substandard, or
that the outcome of the trial would have been
different but for his counsel's performance.

{¶ 62} Gooden's fifth assignment of error is
overruled.

{¶ 63) Gooden's sixth assignment of error
provides:

16){1 64)"The trial court erred by improperly
concluding that appellant should be classified as a
sexually oriented offender."

"10 11651 As relevant to this case, the applicable
version of R.C. 2950.01(D)(1) defines a "sexually
oriented offense" as including a violation of R.C.
2905.01, kidnapping, when the victim is a minor
tinder the age of eighteen. In this case, Goodcn was
convicted of kidnapping a fourteen-year-old in
violation of R.C. 2905.01. However, lie argues that
there was absolutely no evidence in this case that
the kidnapping was committed with the purpose to
gratify his sexual needs or desires.

t1l 661 We recognize that the trial court applied
the statute as written, wttich did not require
anything more than the kidnapping of a ininor. The

Second District Cottrt of Appeals has held that
applying the statutory requirement that an
individual be classified as a sexually oriented
offender, where the offenses were committed
without any sexual motivation or purpose, "is
unreasonable and arbitrary, and bears no rational
relationship to the purposes of the statute."State v.
Barksdale, Montgomery App. 19294,
2003-Ohio-43,appeal allowed, 99 Ohio St.3d 1434,
2003-Ohio-2902, and cause dismissed, 99 Ohio
St.3d 1549, 2003-Ohio-4781; and State v. Reine,
Montgomery App. No. 19157, 2003-Ohio-50,
appeal allowed, 99 Ohio St.3d 1434,
2003-Ohio-2902, and cause dismissed, 99 Ohio
St.3d 1549, 2003-Ohio-4781. The Second District
found that such an application of the statute offends
the Due Process Clauses of both the Ohio and
United States Constitutions. Barksdale, supra;Reine,

supra.FN3

FN3. The Ohio legislature amended R.C.
2950.01, effective January 1, 2004,
limiting the definition of a"sexually
oriented offense" under R.C.
2950.01(D)(1) to a violation of R.C.
2905.01(A)(4), which is kidnapping with
the purpose of engaging in sexual activity.

{¶ 67) We agree with the Second District and find
that application of the statutory requirement that
Gooden be ctassifred as a sexually oriented
offender, in a case in which there was no evidence
that the offense was committed with any sexual
motivation or purpose, is unreasonable and
arbitrary, bears no rational relationship to the
purposes of the statute, and, thus, offends the Due
Process Clauses of both the Ohio and United States
Constitutions.

{¶ 68} Gooden's sixth assignment of error is
sustained. The order of the trial court designating
Gooden to be a sexually oriented offender, and
imposing upon him the registretion and reporting
requirements appropriate to that designation, is to
be vacatcd by the trial court tipon remand.

{¶ 69) Judgment affirmcd in part and reversed and
rcmanded in part.
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ANNE L. KILBANE, P.J., and DIANE
KARPINSKI, l., concur.
This cause is affirmed in part, reversed in part and
remanded to the lower court for further proceedings
consistent with this opinion.

r.

It is ordered that appellant and appellee share the
costs herein taxed.

The court finds there were reasonable grounds for
this appeal. It is ordered that a special mandate
issue out of this court directing the Common Pleas
Court to carry this judgment into execution. _

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Appellate Procedure.

N.B. This entry is an announcement of the court's
decision. See App.R, 22(B), 22(D) and 26(A);
Loc.App.R. 22. This decision will be journalized
and will become the judgment and order of the
court pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R.
26(A), is filed within ten (10) days of the
announcement of the court's decision. The time
period for review by the Supreme Court of Ohio
shall begin to mn upon the journalization of this
court's announcement of decision by the clerk per
App.R. 22(E). See, also, S.Ct.Prac.R. II, Section
2(A)( I ).

Ohio App. 8 Dist.,2004.
State v. Gooden
Not Reported in N.E.2d, 2004 WL 1172074 (Ohio
App. 8 Dist.), 2004 -Ohio- 2699

END OF DOCUMENT
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IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF OHIO

MARION COUNTY

STATE OF OHIO, CASE NUMBER 9-06-43

PLAINTIFF-APPELLEE, J O U R N A L FILEe
• COURTOFAPPEALS

v. E N T R Y 0CT 15 2007

DONALD K.IVIALONE, III,
^bNCOUNTYOHIO
JUUEM.KAGEI,CLEHK

DEFENDANT-APPELLANT.

For the reasons stated in the opinion of this Court rendered herein, it is the

judgment and order of this Court that the judgment of the trial court is affirmed in

part and reversed in part with costs to be divided equally between the parties for

which judgment is rendered and this cause is remanded to that court for further

proceedings consistent with the opinion and judgment of this Court.

It is further ordered that the Clerk of this Court certify a copy of this

judgment to that court as the mandate prescribed by Appellate Rule 27 or by any

other provision of law, and also furnish a copy of any opinion filed concurrently

herewith directly to the trial judge and parties of record.

w, J., concurs in part and dissents in part.)
JUDGES

DATED: October 15, 2007
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IN THE COURT Of£llfalfQ(NGON PLEAS'OF MARION COUNTY, OHIO
•'skT=NERAL DIVISION

STATE OF OHIO, 2R6 .JUt. I I kPS 10: 30ase No. 06-CR-129

Plaintiff,

-vs-

DONALD K. MALONE, III,

Defendant.

;U;_ir_ *raiaEL Judge Robert S. Davidson^:. r. :
CLERK OF i'.t;URTS

JUDGMENT ENTRY
OF SENTENCING

This cause, having been regularly assigned for trial on July 10, 2006, came on for
hearing before the jury, the same being duly impaneled and sworn, upon the plea of Not
Guilty hereto entered by the defendant on April 24, 2006, upon the evidence produced on
behalf of the State of Ohio and on behalf of the defendant, by and through his attorney.

Thereafter, on July 13, 2006, the jury, having been duly charged as to the laws of
the State of Ohio, and after due deliberation, agreed upon their verdict, whereupon they
were conducted into open court. In the presence of the defendant and his attorney, and
the verdict, signed by all members of the jury, was read to the defendant. And the verdict
given, being such as the court may receive it, it was immediately entered in full upon the
minutes. It was the unanimous verdict of the jury that the defendant is guilty of Rape as
charged in Count I of the indictment; guilty of Kidnapping, along with a sexual motivation
specification, as charged in Count II of the indictment; guilty of Rape as charged in Count
III of the indictment; not guilty of Abduction as charged in Count IV of the indictment; guilty
of Intimidation of an Attorney, Victim, or Witness in a Criminal Case as charged in Counts
V and VI of the indictment; not guilty of Intimidation of an Attorney, Victim, or Witness in a
Criminal Case as charged in Count VII of the indictment; guilty of Tampering with
Evidence as charged in Count Vlll of the indictment; and guilty of Possessing Criminal
Tools, along with a finding that the property involved was intended for use in the
commission of a felony, as charged in Count IX of the indictment. The Court accepts the
Jury's verdict and hereby enters a judgment finding the defendant guilty of Count I, Rape
[R.C. 2907.02(A)(2)], Fl, Count II, Kidnapping [R.C. 2905.01(A)(4)], Fl, Count III,
Rape [R.C. 2907.02(A)(2)], Fl, Counts V and VI, Intimidation of an Attorney, Victim,
or Witness in a Criminal Case [R.C. 2921.04(B)], F3, Count VIII, Tampering with
Evidence [R.C. 2921.12(A)(1)], F3, and Count IX, Possessing Criminal Tools [R.C.
2923.24(A)], F5.

Thereafter, the defendar.t elected to withdraw his request to have the jury
determine the Sexually Violent Predator specifications to Counts I, II, and III, and entered
a plea of Guilty, by way of an Alford plea, to the Sexually Violent Predator Specifications
to Counts I, II, and III [R.C. 2941.1481. Before accepting the plea the Court personally
addressed the defendant and determined that he understood his rights, the maximum
penalty involved, and the consequences of entering a plea, all in accordance with
Crim.R.11

The Court found the Guilty plea to have been knowingly, intelligently, and
voluntarily entered into by the defendant, and further found that the plea was motivated by
a desire to seek a lesser penalty or to avoid the consequences of proceeding to trial. The
Court accepted the defendant's guilty plea.
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The parties agreed that the offense of Rape in Count I of the indictment and the
offense of Kidnapping in Count II of the indictment were allied offenses of similar import
within the meaning of R.C. 2941.25 and that a conviction for only one of these offenses is
permissible. The State elected to have a conviction entered in Count I. Upon motion of
the State, the offense of Kidnapping in Count II of the indictment is hereby dismissed.

Thereafter, the Court proceeded immediately with a sentencing hearing. The
defendant waived his right to a pre-sentence investigation and requested that the Court
follow the joint sentencing recommendation of the parties to impose 25 years to Life
prison sentence. The Court has considered the record, oral statements, any victim impact
statement and pre-sentef ce report prepared, as well as the principles and purposes of
sentencing under R.C. 2929.11, and the appropriate factors under R.C. 2929.12.

The defendant was advised of his duties to register as an offender of an
aggravated sexually oriented offense, based on his convictions of Rape in Counts I and
Ill.

IT IS THEREFORE ORDERED; ADJUDGED AND DECREED that the
Defendant, DONALD K. MALONE, III, is sentenced as follows:

Count I: Rape [R.C. 2907.02(A)(2)], Fl with a Sexually Violent
Predator Specification [R.C. 2941.148] , to a mandatory
term of ten (10) years to life.

Count Ill: Rape [R.C. 2907.02(A)(2)], Fl, with a Sexually Violent
Predator Specification [R.C. 2941.148], to a mandatory
term of ten (10) years to life.

Count V: Intimidation of an Attorney, Victim, or Witness in a
Criminal Case [R.C. 2921.04(B)], F3, to a term of five (5)
years in prison.

Count VI: Intimidation of an Attorney, Victim, or Witness in a
Criminal Case [R.C. 2921.04(B)], F3, to a term of five (5)
years in prison.

Count VIII: Tampering with Evidence [R.C. 2921.12(A)(1)], F3, to a
term of five (5) years in prison.

Count IX: Possessing Criminal Tools [R.C. 2423.24(A)], F5, to a
term of twelve (12) months in prison.

IT IS FURTHER ORDERED that the Counts I and Ill shall be served consecutively
to each other, for a total mandatory sentence of 20 years to life. Counts V, VI, VIII, and
IX shall be served concurrently to each other and consecutively to Counts I. II, and III, for
a total sentence of 25 years to Life.

Since the defendant's sentence in Count I and Ill includes a sentence based on a
conviction for a sexually violent predator specification, as defined in R.C. 2971.01,
pursuant to R.C. 2971.04, the defendant may not be released from prison unless
statutorily required findings are made first by the parole board and then by the trial court.
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The defendant shall be subject to a mandatory period of five (5) years of post
release control by the parole board.

During any period of post release control, the defendant will be under the
supervision of the Adult Parole Authority which will require the defendant to comply with
one or more post release control sanction, the parole board may then impose a more
restrictive post release control sanction, and may increase the duration, or period, of the
post release control subject to a statutory maximum. The more restrictive sanction that
the parole board may impose may consist of a prison term, provided that the prison term
cannot exceed nine months and the maximum cumulative prison term imposed for all
violations during the period of post release control cannot exceed one-half of the stated
prison term originally imposed. If the violation of the post release control sanction is a
felony, the defendant may be prosecuted for the new felony and, in addition to any
sentence the court imposes for the new felony, the court may also impose a prison term
for the violation, subject to a statutory maximum.

IT IS FURTHER ORDERED that the defendant be transported to the Correctional
Reception Center, Orient, Ohio, for assignment to an appropriate penal institution. It is
further ordered that the defendant be given credit for 94 days of local jail time that he was
confined through the date of sentencing for any reason arising out of this offense, plus any
additional days the defendant is confined between the date of sentencing and the date
committed to the Reception Center.

Costs assessed. Appointed attorney fees waived.

cc: Jim Slagle, Prosecuting Attorney
David Lowther

FIREARM NOTICE

Pursuant to R.C. 2923.13, you are prohibited from knowingly acquiring, having,
carrying, or using any firearm or dangerous ordnance. If prohibited, you will remain so
even after you have been released from prison, community control sanctions, and/or post
release control. You can only restore your right to possess a firearm by applying to the
court to relieve you from disability purauant to R.C. 2923.14. Violation of this section is a
felony and is punishable by a prison sentence and/or a fine.

3
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1.43 Singular - plural - gender - tense.

(A) The singular includes the plural, and the plural includes the singular.

(B) Words of one gender include the other genders.

(C) Words in the present tense include the future.

Effective Date: 01-03-1972

2921.03 Intimidation

(A) No person, knowingly and by force, by unlawfitl threat of harm to any person or property, or
by filing, recording, or otherwise using a materially false or fraudulent writing with malicious
purpose, in bad faith, or in a wanton or reckless manner, shall attempt to influence, intimidate, or
hinder a public servant , party official, or witness in the discharge of the person's duty.

(B) Whoever violates this section is guilty of intimidation, a felony of the third degree.

(C) A person who violates this section is liable in a civil action to any person harmed by the
violation for injury, death, or loss to person or property incurred as a result of the commission of
the offense and for reasonable attorney's fees, court costs, and other expenses incurred as a result
of prosecuting the civil action commenced under this division. A civil action under this division is
not the exclusive remedy of a person who incurs injury, death, or loss to person or property as a
result of a violation of this section.

Effective Date: 11-06-1996

2921.04 Intimidation of attorney, victim or witness in criminal case

(A) No person shall knowingly attempt to intimidate or hinder the victim of a crime in the filing or
prosecution of criminal charges or.a witness involved in a criminal action or proceeding in the
discharge of the duties of the witness.

(B) No person, knowingly and by force or by unlawful threat of harm to any person or property,
shall attempt to influence, intimidate, or hinder the victim of a crime in the filing or prosecution of
criminal charges or an attorney or witness involved in a criminal action or proceeding in the
discharge of the duties of the attorney or witness.

(C) Division (A) of this section does not apply to any person who is attempting to resolve a
dispute pertaining to the alleged commission of a criminal offense, either prior to or subsequent to
the filing of a complaint, indictment, or information, by participating in the arbitration, mediation,
compromise, settlement, or conciliation of that dispute pursuant to an authorization for
arbitration, mediation, compromise, settlement, or conciliation of a dispute of that nature that is
conferred by any of the following:

(1) A section of the Revised Code;
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2921.04 Intimidation of attorney, victim or witness in criminal case (con't)

(2) The Rules of Criminal Procedure, the Rules of Superintendence for Municipal Courts and
County Courts, the Rules of Superintendence for Courts of Common Pleas, or another rule
adopted by the supreme court in accordance with Section 5 of Article IV, Ohio Constitution;

(3) A local rule of court, including, but not limited to, a local rule of court that relates to
alternative dispute resolution or other case management programs and that authorizes the referral
of disputes pertaining to the alleged commission of certain types of criminal offenses to
appropriate and available arbitration, mediation, compromise, settlement, or other conciliation
programs;

(4) The order of a judge of a municipal court, county court, or court of common pleas.

(D) Whoever violates this section is guilty of intimidation of an attorney, victim, or witness in a
criminal case. A violation of division (A) of this section is a misdemeanor of the first degree. A
violation of division (B) of this section is a felony of the third degree.

Effective Date: 09-03-1996

2921.11 Perjury

(A) No person, in any official proceeding, shall knowingly make a false statement under oath or
affirmation, or knowingly swear or affirm the truth of a false statement previously made, when
either statement is material.

(B) A falsification is material, regardless of its admissibility in evidence, if it can affect the course
or outcome of the proceeding. It is no defense to a charge under this section that the offender
mistakenly believed a falsification to be immaterial.

(C) It is no defense to a charge under this section that the oath or affirniation was administered or
taken in an irTegular manner.

(D) Where contradictory statements relating to the same material fact are made by the offender
under oath or affirmation and within the period of the statute of limitations for perjury, it is not
necessary for the prosecution to prove which statement was false, but only that one or the other
was false.

(E) No person shall be convicted of a violation of th i.,^ section where proof of falsity rests solely
upon contradiction by testimony of one person other than the defendant.

(F) Whoever violates this section is guilty of perjury, a felony of the third degree.

Effective Date: 01-01-1974
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2921.12 Tampering with evidence

(A) No person, knowing that an official proceeding or investigation is in progress, or is about to
be or likely to be instituted, shall do any of the following:

(1) Alter, destroy, conceal, or remove any record, document, or thing, with purpose to impair its
value or availability as evidence in such proceeding or investigation;

(2) Make, present, or use any record, document, or thing, knowing it to be false and with purpose
to mislead a public official who is or may be engaged in such proceeding or investigation, or with
purpose to corrupt the outcome of any such proceeding or investigation.

(B) Whoever violates this section is guilty of tampering with evidence, a felony of the third
degree.

Effective Date: 01-01-1974

2921.22 Failure to report a crime or knowledge of a death or burn injury

(A) No person, knowing that a felony has been or is being committed, shall knowingly fail to
report such information to law enforcement authorities.

(B) Except for conditions that are within the scope of division (E) of this section, no physician,
limited practitioner, nurse, or other person giving aid to a sick or injured person shall negligently
fail to report to law enforcement authorities any gunshot or stab wound treated or observed by
the physician, limited practitioner, nurse, or person, or any serious physical harm to persons that
the physician, limited practitioner, nurse, or person knows or has reasonable cause to believe
resulted from an offense of violence.

(C) No person who discovers the body or acquires the first knowledge of the death of a person
shall fail to report the death immediately to a physician whom the person knows to be treating the
deceased for a condition from which death at such time would not be unexpected, or to a law
enforcement officer, an ambulance service, an emergency squad, or the coroner in a political
subdivision in which the body is discovered, the death is believed to have occurred, or knowledge
concerning the death is obtained.

(D) No person shall fail to provide upon request of the person to whom a report required by
division (C) of this section was made, or to any law enforcement officer who has reasonable cause
to assert the authority to investigate the circumstances surrounding the death, any facts within the
person's knowledge that may have a bearing on the investigation of the death.

(E)(1) As used in this division, "burn injury" means any of the following:

(a) Second or third degree bunis;

(b) Any burns to the upper respiratory tract or laryngeal edema due to the inhalation of
superheated air;

(c) Any burn injury or wound that may result in death;
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2921.22 Failure to report a crime or knowledge of a death or burn injury (con't)

(d) Any physical harm to persons caused by or as the result of the use of fireworks, novelties and
trick noisemakers, and wire sparklers, as each is defined by section 3743.01 of the Revised Code.

(2) No physician, nurse, or limited practitioner who, outside a hospital, sanitarium, or other

medical facility, attends or treats a person who has sustained a burn injury that is inflicted by an
explosion or other incendiary device or that shows evidence of having been inflicted in a violent,
malicious, or criminal manner shall fail to report the burn injury immediately to the local arson, or
fire and explosion investigation, bureau, if there is a bureau of this type in the jurisdiction in which
the person is attended or treated, or otherwise to local law enforcement authorities.

(3) No manager, superintendent, or other person in charge of a hospital, sanitarium, or other
medical facility in which a person is attended or treated for any bum injury that is inflicted by an
explosion or other incendiary device or that shows evidence of having been inflicted in a violent,
malicious, or criminal manner shall fail to report the bum injury immediately to the local arson, or
fire and explosion investigation, bureau, if there is a bureau of this type in the jurisdiction in which
the person is attended or treated, or otherwise to local law enforcement authorities.

(4) No person who is required to report any burn injury under division (E)(2) or (3) of this section
shall fail to file, within three working days after attending or treating the victim, a written report
of the bum injury with the office of the state fire marshal. The report shall comply with the
uniform standard developed by the state fire marshal pursuant to division (A)(15) of section

3737.22 of the Revised Code.

(5) Anyone participating in the making of reports under division (E) of this section or anyone
participating in a judicial proceeding resulting from the reports is immune from any civil or
criminal liability that otherwise might be incurred or imposed as a result of such actions.
Notwithstanding section 4731.22 of the Revised Code, the physician-patient relationship is not a
ground for excluding evidence regarding a person's burn injury or the cause of the burn injury in
any judicial proceeding resulting from a report submitted under division (E) of this section.

(F)(1) Any doctor of medicine or osteopathic medicine, hospital intern or resident, registered or
licensed practical nurse, psychologist, social worker, independent social worker, social work
assistant, professional clinical counselor, or professional counselor who knows or has reasonable
cause to believe that a patient or client has been the victim of domestic violence, as defined in
section 3113.31 of the Revised Code, shall note that knowledge or belief and the basis for it in the
patient's or client's records.

(2) Notwithstanding section 4731.22 of the Revised Code, the doctor-patient privilege shall not
be a ground for excluding any information regarding the report containing the knowledge or belief
noted under division (F)(1) of this section, and the information may be admitted as evidence in

accordance with the Rules of Evidence.

(G) Divisions (A) and (D) of this section do not require disclosure of information, when any of

the following applies:
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2921.22 Failure to report a crime or knowledge of a death or burn injury (con't)

(1) The information is privileged by reason of the relationship between attorney and client; doctor
and patient; licensed psychologist or licensed school psychologist and client; member of the
clergy, rabbi, minister, or priest and any person communicating information confidentially to the
member of the clergy, rabbi, minister, or priest for a religious counseling purpose of a professional
character; husband and wife; or a communications assistant and those who are a party to a
telecommunications relay service call.

(2) The infoimation would tend to incriminate a member of the actor's immediate family.

(3) Disclosure of the information would amount to revealing a news source, privileged under
section 2739.04 or 2739.12 of the Revised Code.

(4) Disclosure of the information would amount to disclosure by a member of the ordained clergy
of an organized religious body of a confidential communication made to that member of the clergy
in that member's capacity as a member of the clergy by a person seeking the aid or counsel of that
member of the clergy.

(5) Disclosure would amount to revealing information acquired by the actor in the course of the

actor's duties in connection with a bona fide program of treatment or services for drug dependent
persons or persons in danger of drug dependence, which program is maintained or conducted by a
hospital, clinic, person, agency, or organization certified pursuant to section 3793.06 of the

Revised Code.

(6) Disclosure would amount to revealing information acquired by the actor in the course of the
actor's duties in connection with a bona fide program for providing counseling services to victims
of crimes that are violations of section 2907.02 or 2907.05 of the Revised Code or to victims of
felonious sexual penetration in violation of former section 2907.12 of the Revised Code. As used
in this division, "counseling services" include services provided in an informal setting by a person
who, by education or experience, is competent to provide those services.

(H) No disclosure of information pursuant to this section gives rise to any liability or
recrimination for a breach of privilege or confidence.

(1) Whoever violates division (A) or (B) of this section is guilty of failure to report a crime.
Violation of division (A) of this section is a misdemeanor of the fourth degree. Violation of
division (B) of this section is a misdemeanor of the second degree.

(J) Whoever violates division (C) or (D) of this section is guilty of failure to report knowledge of
a death, a misdemeanor of the fourth degree.

(K)(1) Whoever negligently violates division (E) of this section is guilty of a minor misdemeanor.

(2) Whoever knowingly violates division (E) of this section is guilty of a misdemeanor of thc
second degree.

Effective Date: 03-19-2003
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2941.148 Sexually violent predator specification

(A)(1) The application of Chapter 2971. of the Revised Code to an offender is precluded unless
one of the following applies:

(a) The offender is charged with a violent sex offense, and the indictment, count in the indictment,
or information charging the violent sex offense also includes a specification that the offender is a
sexually violent predator, or the offender is charged with a designated homicide, assault, or
kidnapping offense, and the indictment, count in the indictment, or information charging the
designated homicide, assault, or kidnapping offense also includes both a specification of the type
described in section 2941.147 of the Revised Code and a specification that the offender is a
sexually violent predator.

(b) The offender is convicted of or pleads guilty to a violation of division (A)(1)(b) of section
2907.02 of the Revised Code committed on or after January 2, 2007, and division (B) of section
2907.02 of the Revised Code does not prohibit the court from sentencing the offender pursuant to
section 2971.03 of the Revised Code.

(c) The offender is convicted of or pleads guilty to attempted rape committed on or after January
2, 2007, and to a specification of the type described in section 2941.1418, 2941.1419, or
2941.1420 of the Revised Code.

(d) The offender is convicted of or pleads guilty to a violation of section 2905.01 of the Revised
Code and to a specification of the type described in section 2941.147 of the Revised Code, and
section 2905.01 of the Revised Code requires a court to sentence the offender pursuant to section
2971.03 of the Revised Code.

(e) The offender is convicted of or pleads guilty to aggravated murder and to a specification of
the type described in section 2941.147 of the Revised Code, and division (A)(2)(b)(ii) of section
2929.022, division (A)(1)(e), (C)(1)(a)(v), (C)(2)(a)(ii), (D)(2)(b), (D)(3)(a)(iv), or (E)(1)(d) of
section 2929.03, or division (A) or (B) of section 2929.06 of the Revised Code requires a court to
sentence the offender pursuant to division (B)(3) of section 2971.03 of the Revised Code.

(f) The offender is convicted of or pleads guilty to murder and to a specification of the type
described in section 2941.147 of the Revised Code, and division (B)(2) of section 2929.02 of the
Revised Code requires a court to sentence the offender pursuant to section 2971.03 of the
Revised Code.

(2) A specification required under division (A)(1)(a) of this section that an offender is a sexually
violent predator shall be stated at the end of the body of the indictment, count, or information and
shall be stated in substantially the following form:

"Specification (or, specification to the first count). The grand jury (or insert the person's or
prosecuting attorney's name when appropriate) further find and specify that the offender is a
sexually violent predator."
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2941.148 Sexually violent predator speciScation (con't)

(B) In determining for purposes of this section whether a person is a sexually violent predator, all
of the factors set forth in divisions (H)(1) to (6) of section 2971.01 of the Revised Code that
apply regarding the person may be considered as evidence tending to indicate that it is likely that
the person will engage in the future in one or more sexually violent offenses.

(C) As used in this section, "designated homicide, assault, or kidnapping offense," "violent sex
offense," and "sexually violent predator" have the same meanings as in section 2971.01 of the
Revised Code.

Effective Date: 01-01-1997; 04-29-2005; 01-02-2007; 2007 SB10 01-01-2008

App. 60


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81

