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STATEMENT OF THE CASE AND FACTS

On June 8, 2006, L.A.B., aged 13, appeared in the Summit County Juvenile Court for a

probation revocation hearing before a magistrate in case number DL-05-07-3586. (T.pp. 39-49

(S-3)). During the probation revocation portion of the hearing, the magistrate began, saying:

THE COURT: We are on the record for the matter of [L.A.B.]. Case
number is DL 05-07-3586. It is before the court for a
preliminary hearing on a probation violation. [L.A.B]
is present with his mother and his probation officer,
Mr. Sims.
[***]

Okay. The probation violation indicates that you have
violated your probation by not attending YOC on a regular
basis and having missed the last three days in a row.
Do you undersiand that?

[L.A.B.]: Yes.
THE COURT: All right, [L.A.B.]. You have the right to be

represented by a lawyer at any time. If you can't afford a
lawyer, I will give you one that you don't have to pay for.
Do you understand that?

[L.A.B.]: Yes.
THE COURT: Do you want to be represented by a lawyer or do you

want to proceed today without a lawyer?
[L.A.B.]: Without a lawyer.

(T.p. 39.) Then, the magistrate explained L.A.B.'s trial rights and possible maximum penalty,

which was a Department of Youth Services commitment "for a minimum period of one year,

maximum until you are 21 years old." (T.p. 40 (S-3)). The magistrate continued:

THE COURT: Understanding those things, [L.A.B.], do you want to
admit or do you want to deny the probation violation?

[L.A.B.]: Admit.
THE COURT: You understand by doing that, you would give up the

right to have an attorney and give up the right to a trial?
[L.A.B.]: Yes.

(T.p. 41 (S-3)). After the magistrate accepted L.A.B.'s admission to the probation violation, it

proceeded directly to disposition. The magistrate did not explain that L.A.B. also had a right to



counsel for disposition, or explain that it was going to proceed directly to disposition; instead,

the magistrate informed L.A.B.:

So I'm going to tell you what, Mr. [L.A.B.]. I'm going to ask you right now why
you think I should not send you to the Department of Youth Services today,
because I'm going to tell you what, you are not going home. Today is a very sad
day for you. The bus to DYS leaves on Monday. ***

(T.p. 42 (S-3)).

During the disposition portion of L.A.B.'s hearing, L.A.B.'s probation officer

recommended that L.A.B. "go to intensive probation, [to] see what someone with a lesser

caseload can do with him, see if they can work with him." (T.p. 44 (S-3)). Then, L.A.B.'s

mother asked the magistrate if she could add her perspective. (T.p. 46 (S-3)). She told the

magistrate:

All this extending his probation, then going to YOC and all that extra, it's not
going to help. By him getting locked up in the detention center, the same day he
is going to get released, he's going to do the same thing. Enough is enough. We
need to be hard on him and send him where he's supposed to go.

(T.p. 46 (S-3)). Further, L.A.B.'s mother did not speak to L.A.B., offer any other dispositional

altematives on his behalf, or object to the magistrate's disposition at any point during his

proceeding. (T.pp. 39-49 (S-3)). For disposition, the magistrate sentenced L.A.B. to the

Department of Youth Services for a minimum period of one year, maximum to his twenty-first

birthday. (T.p. 47 (S-3)). The magistrate did not find that L.A.B. "violated a condition of

probation of which the child had, pursuant to Juv.R. 34(C), been notified." See Juv.R. 35(B).

Upon the approval of the magistrate's decision, the judge's final decision in this case did not

state any findings or procedures pursuant to Juv.R. 35(B), which governs probation revocation

hearings. (S-2). The juvenile court's entry indicates that the hearing type that occurred on June

8, 2006 was "Preliminary," an "Adjudication," and a "Disposition." (S-2).
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L.A.B., who was not represented by counsel during his proceeding before a magistrate,

did not file objections to the magistrate's decision pursuant to Juv.R. 40.1 And, at no time during

L.A.B.'s proceedings did the magistrate inform him of his responsibility to file objections

pursuant to Juv.R. 40, or the effect his failure to file objections would have on his ability to

appeal his case. Although the court's entry did include a very technical explanation, "THE

MAGISTRATE'S DECISION IS APPROVED AND ENTERED AS A MATTER OF

RECORD, SUBJECT TO THE RIGHT OF THE PARTY TO FILE WRITTEN OBJECTIONS

WITHIN 14 DAYS OF ITS

FILING, PER JUVENILE RULE 40(E)(3)" (S-2), it did not wam that if objections were not

filed, the party "shall not assign as error on appeal the court's adoption of any finding of fact or

conclusion of law..." according to the version of Juv.R. 40 that was in effect at that time?

On July 7, 2006, L.A.B. filed an appeal of his probation violation adjudication and

disposition and assigned error to the court's failure to obtain a valid waiver of his right to

counsel, to the court's failure to comply with the requirements of Juv.R. 35(B), and to the court's

failure to appoint a guardian ad litem to represent his best interests when the record revealed that

a strong possibility of a conflict existed between him and his mother.

On March 30, 2007, the Court of appeals issued its opinion in this case. In its opinion,

the court stated that Juvenile Rule 35(B), not Juvenile Rule 29, applies to probation revocation

hearings. In re L.A.B., Summit App. No. 23309, 2007-Ohio-1479 at ¶7. It found that Juv.R.

35(B)

' At the time of L.A.B.'s proceeding, the requirements for filing objections to the magistrate's
decision were found in Juv.R. 40(E)(3)(a-c). Under the version of the rule adopted on July 1
2006, the objections section is found in Juv.R. 40(D)(3)(b)(i)-(iii).

3



did not require the trial court to apprise L.A.B. "of the possible punislnnent for his probation

violation before he waived his right to counsel," because "Juv.R. 35(B) only requires that the

juvenile be apprised of the `condition of probation' he allegedly violated and the `grounds on

which probation revocation is proposed. "' Id. at ¶12. It concluded that the juvenile court did not

err by accepting L.A.B.'s waiver of his right to counsel because the court informed him "of the

charge against him, advised [L.A.B.] of his right to counsel and that counsel could be appointed

for him if he could not afford it." Id. at ¶14.

As to L.A.B.'s second and third assignments of error, which concerned the juvenile

magistrate's failure to follow the requirements of Juv.R. 35(B) and the magistrate's failure to

appoint a guardian ad litem to represent his best interests when there was a strong possibility that

a conflict existed between him and his mother, the court of appeals found that L.A.B. "failed to

object to the magistrate's decisions that culminated in the Probation Violation Order," and that

"pursuant to Juv.R. 40(D)(3)(a)[sic3] and Civ.R. 53(D)(3)(b), [L.A.B.] could have filed

objections to the magistrate's decision within fourteen days after the filing of that decision." Id.

at ¶16. The court found that "due to L.A.B.'s "failure to object to the magistrate's decision, he

has deprived the trial court of the opportunity to correct the alleged errors in the first instance

and has thereby forfeited his right to appeal the fmdings and conclusions contained in the

magistrate's decision." Id. The court noted that an exception to the so-called "forfeiture

doctrine" exists ifplain error is found, but declined to address L.A.B.'s remaining issues because

2 At the time of L.A.B.'s proceeding, the waiver provision was found in Juv.R. 40(E)(3)(d).
Unlike the current version of the rule, the former version did not contain the phrase, "Except for
a claim of plain error...."
3 Juv.R. 40(D)(3)(a) provides for the timing; content; and, form, filing, and service of the
magistrate's decision. Juv.R. 40(D)(3)(b) provides for the filing of objections to the magistrate's
decision.

4



he "neither argued plain error, nor [did he explain] why we should delve into either of these

issues for the first time on appeal." Id. at ¶19.

In its opinion, the court did not address the fact that L.A.B. was not warned about the

"forfeiture doctrine" at any time during or after his proceedings and failed to note that the

provision for waiver in Juvenile Rule 40 that was in effect at the time of L.A.B.'s hearing did not

provide an exception for a "claim of plain error;" instead, it cited to its own precedent in State v.

Hairston, Lorain App. No. 05CA008768, 2006-Ohio-4925 at ¶9, this Court's decision in State v.

McKee, 91 Ohio St.3d 292, 299, n.3, 2001-Ohio-41 (Coolc, J., dissenting), and Criminal Rule

52(B). L.A.B. at ¶19.

L.A.B. filed a motion to certify a conflict with the decision of the Fourth Appellate

District in In re Lohr, Monroe App. No. 06 MO 6, 2007-Ohio-1130. On April 18, 2007, the

Ninth District Court of Appeals Certified a Conflict of L.A.B.'s question, " Does Juvenile Rule

29 apply to probation violations in juvenile court?"

This Court accepted L.A.B.'s discretionary appeal and certified conflict, consolidated the

cases for briefmg and argument, and held the cases for the decision in 06-1074, In re C.S. (115

Ohio St.3d 267, 2007-Ohio-4919.) On December 14, 2007, this Court ordered briefing to

resume.

5



ARGUMENT

CERTIFIED QUESTION

Does Juvenile Rule 29 apply to probation revocation hearings in juvenile
court?

Yes. "[T]here is no place in our system of law for reaching a result of such tremendous

consequences without ceremony...." In re Gault (1967), 387 U.S. 1, 57, 87 S. Ct. 1428 citing

Kent v. U.S. (1966), 383 U. S. 541, 554, 86 S. Ct. 1045. Juvenile Rule 35(B) specifically

provides some of the ceremony for a proceeding for revocation of probation:

(B) Revocation of probation. The court shall not revoke probation except after a
hearing at which the child shall be present and apprised of the grounds on which
revocation is proposed. The parties shall have the right to counsel and the right to
appointed counsel where entitled pursuant to Juv. R. 4(A). Probation shall not be
revoked except upon a finding that the child has violated a condition of probation
of which the child had, pursuant to Juv. R. 34(C), been notified.

Juv.R. 35(B).

But the ceremony provided by 35(B), in and of itself, falls woefully short of providing all

of the process that is due to a child in juvenile court. And the limits of Juv.R. 35's protections

were evidenced in L.A.B., below-in L.A.B., the Ninth District Court of Appeals found that

Juv.R. 35(B) did not require the trial court to apprise L.A.B. "of the possible punishment for his

probation violation before he waived his right to counsel," because "Juv.R. 35(B) only requires

that the juvenile be apprised of the `condition of probation' he allegedly violated and the

`grounds on which probation revocation is proposed."' In re L.A.B., Summit App. No. 23309,

2007-Ohio-1479 at ¶12. The court concluded that the juvenile court did not err by accepting

L.A.B.'s waiver of his right to counsel because the court infornied him "of the charge against

6



him, advised [L.A.B.] of his right to counsel and that counsel could be appointed for him if he

could not afford it." Id. at ¶14.

But whether Juvenile Rule 29, which provides for the colloquies for waiver of counsel

and entry of admission, applies to juvenile probation violation hearings is far from clear. In its

opinion below, the court of appeals relied on its decisions in In re Rogers (May 23, 2001),

Summit App. No. 20393, In re Motley (1996), 110 Ohio App. 3d 641, 674 N.E.2d 1268, and In

re Collins (Sept. 27, 1995), Medina App. No. 2365-M (Dickenson, J., dissenting), and found that

only Juv.R. 35(B), and not Juv.R. 29, applies to probation revocation hearings. L.A.B. at ¶7.

Of the three cases cited in the court of appeals' opinion, only Rogers involved a child's

waiver of his right to counsel; Motley and Collins involved allegations that the juvenile court

erred when it accepted the child's plea. The Eighth and the Twelfth District Courts of Appeals

have applied Motley and have found that Juv.R. 35(B), and not Juv.R. 29, applies to probation

revocation hearings where a child has alleged improper waiver of counsel. In re Bennett (June

12, 1997), Cuyahoga App. No. 71121; In re J.B., Brown App. Nos. CA2004-09-024, CA2004-

09-025, 2005-Ohio-5045.

In Collins, the dissent addressed the allegation of an improper acceptance of the child's

plea and noted that although Juvenile Rule 35(B) does not incorporate the requirements of Juv.R.

29(D), it does incorporate the requirements of due process. Collins at *9-10. The Seventh

District Court of Appeals, in In re Royal (1999), 132 Ohio App. 3d 496, 725 N.E.2d 685,

distinguished Collins where the appellant did not have counsel, notice of the probation violation,

or a probation revocation hearing. Following Royal, the Seventh District has recently held that

Juvenile Rule 29 does apply to probation revocation hearings and that "a `meaningful dialogue'

must take place between the magistrate or judge and the juvenile at a juvenile probation

7



revocation proceeding before a waiver of the right to counsel can be considered valid." In re

Lohr, Monroe App. No. 06 MO 6, 2007-Ohio-1130, ¶60 and ¶49, See, In re Mulholland,

Mahoning App. No. 01-C.A.-108, 2002-Ohio-2213, and Royal, 132 Ohio App. 3d 496.

A child's basic rights to due process and to counsel at every stage of the proceedings is at

issue in this case. In L.A.B., the Ninth District Court of Appeals found that there are different

constitutional, statutory, and procedural protections for juvenile defendants subject to probation

revocation than for juvenile defendants subject to other types of juvenile court hearings. But

there are not: a child's rights to counsel and to due process are the same any time he steps into

juvenile court. Fifth, Sixth, and Fourteenth Amendments to the United States Constitution,

Article I, Section 16 of the Ohio Constitution, Ohio Revised Code Section 2151.352, and

Juvenile Rules 3, 4, 29, 35.

Although Juv.R. 35(B) does not specifically refer to Juv.R. 29, the application of Juv.R.

29 to probation revocation hearings honors the applicability and construction of the Juvenile

Rules as is provided by Juv.R. 1:

(A) Applicability. These rules prescribe the procedure to be followed in all
juvenile courts of this state in all proceedings coming within the jurisdiction of
such courts [* * *].
(B) Construction. These rules shall be liberally interpreted and construed so as to

effectuate the following purposes:
(1) to effect the just determination of every juvenile court proceeding by ensuring
the parties a fair hearing and the recognition and enforcement of their
constitutional and other legal rights;
(2) to secure simplicity and uniformity in procedure, fairness in administration,
and the elimination of unjustifiable expense and delay;
[***]

Juv.R. 1.

Juvenile Rule 29, by its title, applies to adjudicatory hearings. And, a probation violation

revocation hearing fits the definition of an "adjudicatory hearing" because Juv.R. 2 provides that

8



an "`Adjudicatory hearing' [is] a hearing to determine whether a child is a juveniletraffic

offender, delinquent, unruly, abused, neglected, or dependent or otherwise within the jurisdiction

of the court."

A juvenile court proceeding is initiated by a complaint that "sets forth the allegations that

form the basis for juvenile court jurisdiction." Juv.R. 2(F). In L.A.B.'s case, the complaint

alleged that L.A.B. "violated his probation by not attending YOC on a regular basis."

(Complaint, (S-1)). After a complaint is filed, a juvenile court can conduct a hearing pursuant to

Juv.R. 35(B) at which it may find a child delinquent. R.C. 2152.02(F)(2); Juv.R. 2(I). In

L.A.B.'s case, the juvenile court found that L.A.B. was charged with a probation violation in

violation of R.C. 2152.02, and found L.A.B. "Delinquent" of that charge. (Journal Entry, (S-2)).

Under Juv.R. 2(F), a juvenile court determines a child is "delinquent" after an adjudicatory

hearing, therefore, because the Summit County Juvenile Court found L.A.B. delinquent, it must

have conducted an adjudicatory hearing.

Juvenile Rule 29 provides the basic procedure for conducting an adjudicatory hearing in

juvenile court and the foundation for due process during a juvenile delinquency proceeding:

(A) Scheduling the hearing
[^ ^ x]

(B) Advisement and findings at the commencement of the hearing.
At the begirming of the hearing, the court shall do all of the following:
(1) Ascertain whether notice requirements have been complied with and, if
not, whether the affected parties waive compliance;
(2) Inform the parties of the substance of the complaint, the purpose of the
hearing, and possible consequences of the hearing, including the
possibility that the cause may be transferred to the appropriate adult court
under Juv. R. 30 where the complaint alleges that a child fourteen years of
age or over is delinquent by conduct that would constitute a felony if
committed by an adult;
(3) Inform unrepresented parties of their right to counsel and determine if
those parties are waiving their right to counsel;
(4) Appoint counsel for any unrepresented party under Juv. R. 4(A) who
does not waive the right to counsel;
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(5) Inform any unrepresented party who waives the right to counsel of the
right: to obtain counsel at any stage of the proceedings, to remain silent, to
offer evidence, to cross-examine witnesses, and, upon request, to have a
record of all proceedings made, at public expense if indigent.
(C) Entry of admission or denial.
I * * *1
(D) Initial procedure upon entry of an admission.
The court may refuse to accept an admission and shall not accept an
admission without addressing the party personally and determining both of
the following:
(1) The party is making the admission voluntarily with understanding of
the nature of the allegations and the consequences of the admission;
(2) The party understands that by entering an adinission the party is
waiving the right to challenge the witnesses and evidence against the
party, to remain silent, and to introduce evidence at the adjudicatory
hearing.
The court may hear testimony, review documents, or make further inquiry,
as it considers appropriate, or it may proceed directly to the action
required by division (F) of this rule.
(E) Initial procedure upon entry of a denial.
I * * *1
(F) Procedure upon determination of the issues.
Upon the determination of the issues, the court shall do one of the
following:
I * **1
(2) If the allegations of the complaint, indictment, or information are
admitted or proven, do any one of the following, unless precluded by
statute:
(a) Enter an adjudication and proceed forthwith to disposition;
I ***1
(3) Upon request make written findings of fact and conclusions of law
pursuant to Civ. R. 52.
1 * * *1

Juv.R. 29.

In In re C.S., this Court recently considered the application of Juv.R. 29 to juvenile

delinquency proceedings, and found that:

The juvenile court judge must be guided by Juv.R. 29 in the process of
considering a waiver of counsel and in accepting an admission. Juv.R. 29(B)
mandates that the juvenile court judge must advise a juvenile, at the
commencement of the adjudicatory hearing, of certain rights, including the rights
to counsel. Juv.R. 29(D) further mandates that before an admission can be
accepted, the juvenile court judge must be satisfied that the admission is
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voluntarily made with the understanding of the nature of the allegations and the
consequences of the admission and that by entering the admission, the juvenile is
waiving the rights to confront witnesses and challenge evidence, to remain silent,
and to introduce his own evidence.

In re C.S., 115 Ohio St.3d 267, 2007-Ohio-4919 at ¶ 111."

When the court of appeals limited its analysis of L.A.B's waiver of his right to counsel to

the right provided in Juv.R. 35(B), it concluded that the juvenile court did not err by accepting

L.A.B.'s waiver of his right to counsel where the juvenile court informed hiun only "of the

charge against him, advised [him] of his right to counsel[, and advised him]that counsel could be

appointed for him if he could not afford it." L.A.B. at ¶14. Further, under Juv.R. 35(B), the

court of appeals did not require the juvenile court to apprise L.A.B. "of the possible punishment

for his probation violation before he waived his right to counsel," because it found that "Juv.R.

35(B) only requires that the juvenile be apprised of the `condition of probation' he allegedly

violated and the `grounds on which probation revocation is proposed."' In re L.A.B., Summit

App. No. 23309, 2007-Ohio-1479 at ¶12.

Because the court in L.A.B. declined to apply Juv.R. 29 to L.A.B.'s probation revocation

hearing, L.A.B. was denied his full rights to due process under the Juvenile Rules. Therefore,

this Court should hold that Juv.R. 29 applies to all adjudicatory hearings in juvenile court-

including probation revocation hearings.

° In CS, the juvenile respondent was charged with delinquency counts of theft and of a probation
violation.
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FIRST PROPOSITION OF LAW

A child has the right to counsel at all stages of the proceedings against him.
A child's waiver of his right to counsel at a probation revocation hearing
sbould be permitted only upon strict compliance with constitutional
safeguards that can ensure such waiver is knowing, intelligent, and voluntary
and thus comports with the due process requireinents of Article I, Section 16
of the Ohio Constitution and the Fifth and Fourteenth Amendments to the
United States Constitution.

1. Introduction

Regardless of the forum, the right to counsel in any proceeding in which personal liberty

is at stake is a basic requirement of the Due Process Clause of the Fourteenth Amendment to the

United States Constitution. In re Gault (1967), 387 U.S. 1, 30-31, 87 S. Ct. 1428. "In all

criminal prosecutions, the accused shall *** have the assistance of Counsel for his defence."

Sixth Amendment to the United States Constitution. In Ohio, "In any trial, in any court, the

party accused shall be allowed to appear and defend in person and with counsel." Section 10,

Article I of the Ohio Constitution; State v. Martin, 103 Ohio St.3d 385, 2004-Ohio-5471, 816

N.E.2d 227, ¶22. Although juvenile delinquency proceedings are civil proceedings, "[w]hatever

their label, juvenile delinquency laws feature inherently criminal aspects that we cannot ignore."

State v. Walls, 96 Ohio St.3d 437, 446, 2002-Ohio-5059; 775 N.E.2d 829, ¶26. Therefore,

"numerous constitutional safeguards normally reserved for criminal prosecutions are equally

applicable to juvenile delinquency proceedings." In re C.S. 115 Ohio St.3d 267, 2007-Ohio-

4919 at ¶73, citing Walls at 446. See also Gault at 31-57 and In re Agler (1969), 19 Ohio St.2d

70, 78, 249 N.E.2d 808. Specifically, a child in a juvenile delinquency proceeding "requires the

guiding hand of counsel at every step in the proceedings against him." Gault at 36, citing Powell

v. Alabama (1932), 287 U.S. 45, 69, 53 S. Ct. 55.
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A child's right to counsel at a probation revocation hearing is no less important than his

right to counsel at any other stage of the proceedings-especially where the child's liberty is at

stake. It follows then, that a child's waiver of his right to counsel at a probation revocation

hearing must be as knowing, as intelligent, and as voluntary as it is at any other stage of the

proceedings.

U. A child's waiver of counsel at any stage of the proceedings must be knowing,
intelligent, and voluntary.

Courts have long recognized that children, who are by their very nature nafve,

unsophisticated, less educated, and more dependent upon authority, need special care and help

when dealing with the justice system. Haley v. Ohio (1948), 332 U.S. 596, 68 S. Ct. 302;

Gallegos v. Colorado (1962), 370 U.S. 49, 82 S. Ct. 1209; John L. v. Adams (1992), 969 F.2d

228. See also C.S. . at ¶82 ("A juvenile typically lacks sufficient maturity and good judgment to

make good decisions consistently and sufficiently foresee the consequences of his actions.").

Therefore, "[t]he juvenile needs the assistance of counsel to cope with problems of law, to make

skilled inquiry into the facts, to insist upon regularity of the proceedings and to ascertain whether

he has a defense and to prepare and submit it." Id. citing Gault at 36.

This Court has said that R.C. 2151.352 "provides a statutory right to appointed counsel

that goes beyond constitutional requirements." CiS at ¶83, citing In re Williams, 101 Ohio St.3d

398, 2004-Ohio-1500, ¶15, citing State ex rel. Asberry v. Payne, 82 Ohio St.3d 44, 46, 1998-

Ohio-596. Specifically, children have the right to counsel at all stages of the proceedings in

juvenile court. R.C. 2151.352, see Juv. R 29(B)(5); C.S. at ¶84. Along with the right to counsel

as per R.C. 2151.352, Ohio has also incorporated constitutional safeguards regarding a child's

right to counsel in its Rules of Procedure. Juv.R. 4(A) provides that "[e]very party shall have the

right to be represented by counsel and every [party] the right to appointed counsel if indigent."
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Juv.R. 29(B) requires that the court inform unrepresented parties of their right to counsel "[a]t

the beginning of the hearing." Juv.R. 29(B)(3). The Juvenile Rules also recognize that, like an

adult, a juvenile may waive his right to counsel. Juv.R. 3; Juv.R. 29(B)(3) and (4). See also CS.

at ¶85.

Waiver of a child's constitutional right to counsel must be "an intentional relinquishment

or abandonment of a known right." Id. at ¶105, citing State v. Foster, 109 Ohio St.3d 1, 2006-

Ohio-856, ¶31. To be valid, a juvenile's waiver of the right to counsel must be knowing,

intelligent, and voluntary. C.S. at ¶106, citing State v: Gibson (1976), 45 Ohio St.2d 366, 345

N.E.2d 399. Moreover, a juvenile court judge "must scrapulously ensure that the juvenile fully

understands, and intentionally and intelligently relinquishes, the right to counsel." C.S. at 1106,

citing Gibson at paragraph two of the syllabus.

This Court also found that "in the discharge of that duty, the judge is to engage in a

meaningful dialogue with the juvenile;" and that "[i]nstead of relying solely on a prescribed

formula or script for engaging a juvenile during consideration of the waiver, [* **] the

niquisitional approach is more consistent with the juvenile courts' goals, and is best suited to

address the myriad factual scenarios that a juvenile judge may face in addressing the question of

waiver." C.S. at ¶107 (internal citation omitted).

A court of appeals is to apply a totality-of-the-circumstances test to determine if a valid

waiver of the right to counsel has occurred in the juvenile court. Id. at ¶108. To satisfy this test,

a court of appeals must determine whether the juvenile court judge considered "the age,

intelligence, and education of the juvenile; the juvenile's background and experience generally

and in the court system specifically; the presence or absence of the juvenile's parent, guardian, or

custodian; the language used by the court in describing the juvenile's emotional stability; and the
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complexity of the proceedings." Id. And, in adjudicatory hearings, "the juvenile court judge

must be guided by Juv.R. 29 in the process of considering a waiver of counsel and in accepting

an admission." Id. at ¶111.

The juvenile court must also comply with certain procedural guidelines, including

obtaining a written waiver of counsel in serious cases: "where a juvenile is charged with a

serious offense, the waiver of the right to counsel must be made in open court, recorded, and in

writing." Id. at ¶109, citing State v. Brooke, 113 Ohio St.3d 199, 2007-Ohio-1533, at

paragraph two of the syllabus.

But a child may not waive his right to counsel in juvenile court uiiless he is represented

by his "parent, guardian, or custodian." R.C. 2151.352; C.S. at ¶98 ("If the juvenile is not

counseled by his parent, guardian, or custodian. and has not consulted with an attomey, he may

not waive his right to counsel.").

In this case, L.A.B., aged 13, appeared in the Summit County Juvenile Court for a

probation revocation hearing before a magistrate. (T.pp. 39-49 (S-3)). During the probation

revocation portion of the hearing, the magistrate began, saying:

THE COURT: We are on the record for the matter of [L.A.B.]. Case
number is DL 05-07-3586. It is before the court for a
preliminary hearing on a probation violation. [L.A.B]
is present with his mother and his probation officer,
Mr. Sims
[***]

Okay. The probation violation indicates that you have
violated your probation by not attending YOC on a regular
basis and having missed the last three days in a row.
Do you understand that?

[L.A.B.]: Yes.
THE COURT: All right, [L.A.B.]. You have the right to be

represented by a lawyer at any time. If you can't afford a
lawyer, I will give you one that you don't have to pay for.
Do you understand that?

[L.A.B.]: Yes.

15



THE COURT: Do you want to be represented by a lawyer or do you
want to proceed today without a lawyer?

[L.A.B.]: Without a lawyer.

(T.p.39 (S-3)). Then, the magistrate explained L.A.B.'s trial rights and possible maximum

penalty, which was a Department of Youth Services commitment "for a minimum period of one

year, maximum until you are 21 years old." (T.p. 40 (S-3)). The magistrate continued:

THE COURT: Understanding those things, [L.A.B.], do you want to
admit or do you want to deny the probation violation?

[L.A.B.]: Admit.
THE COURT: You understand by doing that, you would give up the

right to have an attorney and give up the right to a trial?
[L.A.B.]: Yes.

(T.p. 41 (S-3)). After the magistrate accepted L.A.B.'s admission to the probation violation, it

proceeded directly to disposition. The magistrate did not explain that L.A.B. also had a right to

counsel for disposition, or explain that it was going to proceed directly to disposition; instead,

the magistrate informed L.A.B.:

So I'm going to tell you what, Mr. [L.A.B.]. I'm going to ask you right now why
you think I should not send you to the Department of Youth Services today,
because I'm going to tell you what, you are not going home. Today is a very sad
day for you. The bus to DYS leaves on Monday. ***

(T.p. 42 (S-3)).

During the disposition portion of L.A.B.'s hearing, L.A.B.'s probation officer

reconnnended that L.A.B. "go to intensive probation, [to] see what someone with a lesser

caseload can do with him, see if they can work with him." (T.p. 44 (S-3)). Then, L.A.B.'s

mother asked the magistrate if she could add her perspective. (T.p. 46 (S-3)). She told the

magistrate:

All this extending his probation, then going to YOC and all that extra, it's not
going to help. By him getting locked up in the detention center, the same day he
is going to get released, he's going to do the same thing. Enough is enough. We
need to be hard on him and send him where he's supposed to go.
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(T.p.46 (S-3)). Further, L.A.B.'s mother did not speak to L.A.B., offer any other dispositional

altematives on his behalf, or object to the magistrate's disposition at any point during his

proceeding. (T.pp. 39-49 (S-3)). For disposition, the magistrate sentenced L.A.B. to the

Department of Youth Services for a minimum period of one year, maximum to his twenty-first

birthday. (T.p. 47 (S-3)).

The application of C.S. to L.A.B.'s waiver of counsel during his probation can lead to

only one conclusion: L.A.B. did not validly waive his right to counsel. First, the magistrate did

not obtain L.A.B.'s waiver of his right to counsel at all-it simply informed him of his right to

counsel and to appointed counsel, if indigent, and asked him whether he wanted a lawyer or

wanted to proceed without a lawyer. (T.p.39 (S-3)). L.A.B.'s waiver cannot he considered to be

"an intentional relinquishment or abandonment of a known right" where he was not informed of

his right to counsel at every stage of the proceedings-including disposition. See C.S. at ¶105,

citing Foster at 1[31. And, as will be addressed in the next section, the magistrate did not inform

L.A.B. of his responsibility to file objections to the magistrate's decision pursuant to Juv.R. 40

before it allowed L.A.B., a thirteen-year-old child, to represent himself.

Further, the record reveals that the juvenile magistrate failed to consider any of the

factors of the totality-of-the-circumstances test (CS. at ¶108); failed to appoint counsel where

L.A.B.'s parent did not advise or counsel L.A.B. about his decision to waive counsel (C.S. at

¶95-102); and, did not obtain a written waiver of L.A.B.'s right to counsel (C.S. at ¶109). But,

because the court of appeals limited its waiver-of-counsel analysis to the meager right-to-counsel

provisions in Juv.R. 35(B), it found that the juvenile court did not err by accepting L.A.B.'s

waiver of his right to counsel. L.A.B. at ¶14.
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Now, more than forty years after the U.S. Supreme's Court's landmark decision in Gault,

the precise standard for reviewing a child's claim of error regarding his waiver of counsel is

certain. C.S. at ¶105-115. And now, as in cases involving adults, there is a strong presumption

against waiver of the constitutional right to counsel. Id at ¶105, citing Johnson v. Zerbst (1938),

304 U.S. 458, 464, 58 S. Ct. 1019. Because a child's right to counsel in a probation revocation

hearing is as important as his right to counsel at every other stage of the proceedings, his waiver

of his right to counsel at a probation revocation hearing cannot stand unless it comports with the

standard for waiver issued by this Court in C.

Because L.A.B.'s waiver of counsel was not valid, this Court should reverse the decision

of the court of appeals and remand the case to the juvenile court.
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SECOND PROPOSITION OF LAW

When a child appears in juvenile court before a magistrate, the magistrate's
failure to warn the child of the child's responsibility to file objections to. the
magistrate's decision pursuant to Juvenile Rule 40 before permitting the
child to waive his right to counsel is structural error and thus warrants
automatic reversal.

1. Introduction

Proposition of Law II concerns a child's waiver of counsel at a probation revocation

hearing before a magistrate. For children whose cases are heard before a magistrate in juvenile

court, an additional responsibility attaches: unless a party files objections to the magistrate's

decision according to Juvenile Rule 40(D)(3)(b), he shall not assign error to the court's adoption

of the magistrate's decision on appeal. Accordingly, the assistance of counsel at this stage is

especially important because the requirements of Juvenile Rule 40(D)(3)(b) are technical, and

the failure to comply with the rule can prove fatal to a child's claims on appeal.

II. The application of Juv.R. 29 to probation revocation hearings would make the
appellate process fair for children who have been found to have entered invalid
admissions in a hearing before a magistrate.

For children who are represented by counsel at their proceedings before magistrates, their

failures to file objections to the magistrate's decision have not prevented courts of appeals from

hearing their assigned errors on appeal, because their errors can be considered through a claim of

ineffective assistance of counsel. See, e.g., In re Meatchum, Hamilton App. No. C-050-291,

2006-Ohio-4128 at ¶130-32; In re D.B., Montgomery App. No. 20979, 2005-Ohio-5583 at ¶¶48-

53 ; In re Darvius C., Erie App. No. E-00-064, 2002-Ohio-851 at 114.

Children who are not represented by counsel who have not filed objections to the

magistrate's decision pursuant to Juv.R. 40 cannot pursue their assignments of error through an

ineffective assistance of counsel claim. However, at least two courts of appeals have addressed a
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child's claim of invalid waiver of counsel despite the child's failure to file objections to the

magistrate's decision. The Fifth District Court of Appeals has found that the child's failure to

file objections to the magistrate's decision did not bar her from assigning error on appeal where

the court found she had not validly waived her right to an attorney below. In re Kindred, Licking

App. No. 04 CA 7, 2004-Ohio-3647 at ¶125-26. In L.A.B., the court of appeals found that the

juvenile court obtained a valid waiver of L.A.B.'s right to counsel-even though the court did

not specifically inform him of his responsibilities pursuant to Juvenile Rule 40-and refused to

consider his remaining assignments of error because he did not allege plain error on appeal.

L.A.B. at ¶9-20.

But two courts of appeals have found that when a magistrate has failed to substantially

comply with Juv.R. 29(D) in accepting a respondent's admission in juvenile court, plain error is

presumed; thus, the waiver doctrine of Juv.R. 40 has been found to be inapplicable. See, e.g., In

re Tabler, Lawrence App. No. 06CA30, 2007-Ohio-411, In re Etter, Hamilton App. No. C-

970510, 134 Ohio App. 3d 484, 493, 731 N.E.2d 694.

Should this Court find that Juv.R. 29 govems all adjudicatory hearings-including

probation revocation hearingss-it could decline to apply the waiver doctrine of Juv.R. 40 as in

Tabler and Etter. The application of Juv.R. 29 to L.A.B.'s case would warrant reversal-

especially where the magistrate did not substantially comply with Juv.R. 29(D) when it accepted

L.A.B.'s admission and when it did not make the required factual findings and procedural

findings concerning L.A.B.'s riglits to notice and his opportunity to be heard, as is required by

Juv.R. 35(B). But the question remains: What if L.A.B. had entered a valid admission to his

probation violation? For children who are unrepresented by counsel before magistrates in

5 See supra pp. 6-11.
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juvenile court, the application of Juv.R. 29 will not, in and of itself, remedy all of the problems

that can occur.

III. A child cannot validly waive his right to counsel at the beginning of a hearing before
a magistrate unless the magistrate obtains a valid waiver of the child's right to
counsel that ensures that the child understands his responsibility to file objections to
a magistrate's decision.

In recent years, the waiver of a child's right to counsel in Ohio's juvenile courts has been

a far-too-common occurrence. In March 2003, the American Bar Association and Central

Juvenile Defender Center, with the assistance of the Juvenile Justice Coalition, Inc., released a

study of Ohio's juvenile justice system. Justice Cut Short: An Assessment of Access to Counsel

and Quality of Representation in Delinquency Proceedings in Ohio, March 2003.6 In that study,

a juvenile court magistrate is quoted as saying, "Sixty to seventy percent of kids waive counsel,

and these waivers are not knowing and voluntary." Id. at 25. Of youth interviewed in facilities

operated by the Ohio Department of Youth Services, roughly fifteen percent of children housed

there had been uurepresented by counsel. Id.

Because children do not always receive the benefit of counsel, this Court's guidance is

needed regarding a child's waiver of counsel in a hearing before a magistrate-especially when

such a large number of juvenile cases are heard by magistrates. In the Hainilton County Juvenile

Court, cases are heard by twenty-six magistrates and only two judges. 7 And in the Montgomery

County Juvenile Court, cases are heard by 13 magistrates and two judges.g

6 http://www.njdc.info/pdf/OhioAssessment.pdf
7 http://www.hamilton-o.org/juvenilecourUAnnual_Report/PDF%202005%20Annual%20Report/
2005%20Annual%20Report.PDF, at pp. 32 and 4.
8 http://www.mcohio.org/revize/montgomery/government/juvenile_court/juvenile_court_organiz
ation.html
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In L.A.B.'s case, the court of appeals found that the magistrate obtained a valid waiver of

L.A.B.'s right to counsel-even though the magistrate did not specifically infonn L.A.B. of his

responsibilities pursuant to Juvenile Rule 40. L.A.B. at ¶2-14. For children like L.A.B., wlio do

not assert that they want to represent themselves during their proceedings, the court of appeals'

holding suggests that they will be held to the level of self-representation-even when they are

not wamed of the dangers of self-representation. But this Court has held that a defendant who

elects to represent himself "should be made aware of the dangers and disadvantages of self-

representation, so that the record will establish that `he knows what he is doing ***."' State v.

Johnson, 112 Ohio St.3d 210, 2006-Ohio-6404, at ¶100, quoting Faretta v. California (1975),

422 U.S. 806, 835, 95 S. Ct. 2525, quoting Adams v. United States ex rel. MeCann (1942), 317

U.S. 269, 279, 63 S. Ct. 236. And, the United States Supreme Court has held that there is "no

material difference" with respect to the constitutional right to counsel between adult a.nd juvenile

proceedings. In re Gault (1967), 387 U.S. 1, 36, 87 S. Ct. 1428.

Here, because the magistrate did not conduct a sufficient inquiry regarding L.A.B.'s

waiver of his right to counsel that comports with this Court's holdings in CS., which included

the dangers of self-representation before a magistrate in juvenile court, this Court should find

that L.A.B.'s waiver of his right to counsel was not valid.

IV. When a magistrate conducts a dispositional hearing, Juv.R 34(J)
requires the magistrate to inform the child of his right to appeal,
which includes the requirement that he file objections to the
magistrate's decision pursuant to Juv.R. 40. When a magistrate fails
to so warn the child, the magistrate commits structural error.

A child in a juvenile delinquency proceeding "requires the guiding hand of counsel at

every step in the proceedings against him." Gault at 36, citing Powell v. Alabama (1932), 287

U.S. 45, 69, 53 S. Ct. 55. The step of the proceedings at issue here is the fourteen-day period
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after disposition of a juvenile delinquency proceeding, because when a child's proceeding is

heard by a magistrate, the child or the child's attorrney has fourteen days to file objections to the

magistrate's decision. Juv.R. 40(D)(3)(b). The assistance of counsel at this stage is especially

important because the requirements of Juv.R. 40(D)(3)(b) are technical, and the failure to comply

with the rule can prove fatal to a child's claims on appeal. See L.A.B. at ¶16-19.9

In cases where an unrepresented child should assign error to any part of the

proceedings-be it a procedural error or the denial of his constitutional rights-that child must

indicate to the magistrate that the matter is contested and then file written objections pursuant to

the procedure articulated in Juv.R. 40(D)(3)(b), which requires the child to:

1. Request fmdings of fact and conclusions of law within seven days of the
Magistrate's Decision.

2. Submit proposed findings of fact and conclusions of law, if requested by
the Magistrate or by local rule.

3. File Objections to the Magistrate's Decision within fourteen days of the
filing of the Magistrate's Decision. The Objections would have to be
specific and state with particularity the grounds for objection.

4. Request the preparation of the transcript of proceedings and file the
transcript with the court within 30 days after filing the objections.

5. Seek leave of court to supplement the objections after the transcript is
filed.

6. File Supplemental Objections.

Juv.R. 40(D)(3)(b)(i)-(iii).

9 Under both the current rule and the former version of the rule that was in effect at the time
L.A.B. appeared before the magistrate, the child "shall not assign as error on appeal the court's
adoption of any factual finding or legal conclusion" of the magistrate. Juv.R. 40(E)(3)(d)
(former); Juv.R. 40(D)(3)(b)(iv). But only the current version of the rule expressly provides an
exception for a claim of plain error. 40(D)(3)(b)(iv).
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Granted, this Court and various courts of appeals have held that failure to file objections

to a magistrate's decision will not entirely preclude appellate review; however, those issues are

only reviewed for plain error. In re M.D. (1988), 38 Ohio St.3d 149, 151, 527 N.E.2d 286; Tn the

Matter of Joshua J. Smith, Hancock App. No. 5-01-34, 2002-Ohio-695, ¶6; In re Hall, Summit

App. No. 20658, 2002-Ohio-1107, ¶13; In re Harper, Montgomery App. No. 19948, 2003-Ohio-

6666, ¶5; In re Etter, at 493; In the Matter of Kevin C., Lucas App. No. L-01-1368, 5, 2002-

Ohio-1513, ¶17. Plain error exists when "an error seriously affects the basic faimess, integrity or

public reputation of the judicial process, thereby challenging the legitimacy of the underlying

judicial process itself." Goldfuss v. Davidson, 79 Ohio St.3d 116, 122-123, 679 N.E.2d 1099.

In L.A.B., the court noted that "before permitting a waiver of counsel, the court has a

duty to determine that the relinquishment is of "a fully known right" and is voluntarily,

knowingly and intelligently made. L.A.B. at ¶6, quoting Gault at 42. But had the court properly

applied this rationale, it would have determined that it is improper to fmd that a child has

knowingly and intelligently waived his right to counsel when the magistrate has not warned the

child of his responsibilities under Juvenile Rule 40(D)(3)(b). Unless the magistrate explains the

child's responsibilities, the technical requirements in the rule, and what dangers are involved if

the child does not know or does not follow the rule, the child cannot fully appreciate the right he

is waiving. Further, when a magistrate fails to warn a child of the dangers of proceeding after

disposition without representation when an attomey's skills are essential, the magistrate's failure

leads to a complete denial of the child's right to counsel during the critical fourteen days after the

child's case is disposed.

Juv.R. 29(F) and Juv.R. 34(A) &(J) apply to a disposition hearing in juvenile court

because a"`[d]ispositional hearing' means a hearing to determine what action shall be taken
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concerning a child who is within the jurisdiction of the court." Juv.R. 2(M). If Juv.R. 29 is

found to apply to probation revocation hearings conducted under Juv.R. 35(B), "if the allegations

of the complaint [* **] are admitted or proven" the court can "[e]nter an adjudication and

proceed forthwith to disposition." Juv.R. 29(F)(2)(a). Then, pursuant to Juv.R. 34(J), the court

has a responsibility to inform the child of his right to appeal. In disposition hearings before

magistrates, the information concerning a child's right to appeal must contain an instruction of

the responsibility to file objections to the magistrate's decision pursuant to Juv.R. 40(D)(3)(b).

A child who appears without counsel at an adjudication hearing before a magistrate, who

has not been informed of his responsibility to file objections to the magistrate's decision and of

his right to counsel for purposes of filing objections to the magistrate's decision, would not know

that he has a right to counsel at this critical stage of the proceedings. Therefore, a magistrate's

failure to obtain an additional and specific knowing, intelligent, and voluntary waiver of the right

to counsel for this stage of the proceedings, or failure to appoint counsel for this stage of the

proceedings, amounts to a complete denial of counsel.

A complete denial of counsel has been identified as one of very few errors that are so

serious that they have been found to "defy analysis by `harmless error' standards" because they

"`affect[] the framework within which the trial proceeds, rather than simply [being] an error in

the trial process itself."' State v. Fisher, 99 Ohio St.3d 127, 2003-Ohio-2761, ¶9, quoting

Arizona v. Fulminante (1991), 499 U.S. 279, 310, 111 S. Ct. 1246. "Unlike a garden-variety

trial error, a structural error `transcends the criminal process' by depriving a defendant of those

`basic protections [without which] a criminal trial cannot reliably serve its function as a vehicle

for determination of guilt or innocence, and no criminal punishment may be regarded as

fundamentally fair."' State v. Drununond, 111 Ohio St.3d 14, 2006-Ohio-5084, ¶271 (Moyer,
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C.J., dissenting), quoting United States v. Padilla (C.A.1, 2005), 415 F.3d 211, 219, quoting

Rose v. Clark (1986), 478 U.S. 570, 577-578, 106 S. Ct. 3101. lndeed, "the United States

Supreme Court has identified structural erior in a very limited class of cases, such as the

complete denial of counsel, trial by a biased judge, racial discrimination in the selection of a

grand jury, denial of self-representation at trial, a defective reasonable-doubt instruction, and

denial of a public trial." Drummond at ¶271 (emphasis omitted), citing Neder v. United States

(1999), 527 U.S. 1, 8, 119 S. Ct. 1827, Johnson v. United States (1997), 520 U.S. 461, 469, 117

S. Ct. 1544.

In L.A.B., despite the complete denial of counsel at the critical stage of the proceedings

that followed his dispositional hearing, the court of appeals affirmed the juvenile court's

acceptance of L.A.B.'s waiver of his right to counsel. L.A.B. at ¶2-14. Further, citing to its

own precedent in State v. Hairston, Lorain App. No. 05CA008768, 2006-Ohio-4925 at ¶9, this

Court's decision in State v. McKee, 91 Ohio St.3d 292, 299, n.3, 2001-Ohio-41 (Cook, J.,

dissenting), and Criminal Rule 52(B), the court of appeals declined to consider L.A.B.'s

remaining assignments of error because he "neither argued plain error, nor [did he explain] why

we should delve into either of these issues for the first time on appeal." Id. at ¶19.

L.A.B. was not the first time a court of appeals has declined to consider an unrepresented

child's assigned errors on appeal when he has failed to file objections to the magistrate's

decision pursuant to Juvenile Rule 40, and it is certain not to be the last. Therefore, L.A.B. asks

this Court to find that the juvenile court committed structural error when it denied him his right

to counsel post-disposition, reverse the decision of the court of appeals, and remand the case to

the juvenile court.
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CONCLUSION

L.A.B., like all of Ohio's children who appear before a juvenile court, is entitled to

counsel at all stages of the proceedings in juvenile court. Juvenile courts are required to respect

the strong presumption against a child's waiver of his right to counsel. Therefore, this Court

should hold that Juvenile Rule 29 applies to all adjudicatory hearings-including probation

revocation hearings, adopt the two propositions of law, reverse the decision of the court of

appeals, and remand the case to the juvenile court.
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STATE OF OHIO
%'•

COUNTY OF SUMMIT
)ss:

)

IN RE: L.A.B.
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JUVENILE COURT
COUNTY OF SUIVIMIT, OHIO
CASE No. DL0507003586

DECISION AND JOURNAL ENTRY

Dated: March 30, 2007

This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

MOORE, Judge.

{¶1} Appellant, L.A.B., appeals the judgment of the Summit County

Juvenile Court finding that he had violated the conditions of his probation. We

affinn.

1.

{¶2} On May 31, 2006, a complaint was filed in the Summit County

Juvenile Court alleging that Appellant had violated his probation by not attending

the Youth Outreach Center ("YOC") on a regular basis. On June 8, 2006,

Appellant appeared in court before a magistrate. Appellant was accompanied by
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his mother but without counsel. Appellant admitted that he had committed a

probation violation. The court then asked Appellant whether he wished to be

represented by an attorney. Appellant stated that he wished to proceed without

counsel. The court then explained Appellant's trial rights and the possible

maxi>.num penalty, which consisted of a Department of Youth Services ("DYS")

commitment "for a minimum period of one year, maximum until you are 21 years

old." Appellant was 13 years old at the time of the hearing. After the court

accepted Appellant's admission to the probation violation, it proceeded directly to

disposition.

{¶3} During disposition, Appellant's probation officer recommended that

Appellant "go to intensive probation, [to] see what someone with a lesser caseload

can do with him, see if they can work with him." In addition, Appellant's mother

voiced her opinion. She suggested that the court "be hard on him and send hi>,n

where he's supposed to go." The court sentenced Appellant to the DYS for a

minimum period of one year, maximum to his 21st birthday. Appellant timely

appealed the court's decision, raising three assignments of error for our review.

II.

ASSIGNMENT OF ERROR I

"THE TRIAL COURT VIOLATED [APPELLANT'S] RIGHT TO
COUNSEL AND RIGHT TO DUE PROCESS UNDER THE
FIFTH, SIXTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION, ARTICLE I, SECTION
SIXTEEN OF THE OHIO CONSTITUTION, OHIO REVISED
CODE SECTION 2151.352, AND JUVENILE RULES 4 AND 35."

Court of Appeals of Ohio, Ninth Judicial District
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{¶4} In Appellant's first assignment of error, he contends that the trial

court violated his right to counsel and right to due process under the U.S.

Constitution, Ohio Constitution, R.C. 2151.352 and Juv.R. 4 and 35. We disagree.

{¶5} R.C. 2151.352 codifies a juvenile's right to counsel and states that

"[i]f a party appears without counsel, the court shall ascertain whether the party

knows of the party's right to counsel and of the party's right to be provided with

counsel if the party is an indigent person." Juv.R. 29 govems adjudicatory

hearings. Juv.R. 29(B)(3) and (4) state that "[a]t the beginning of the hearing, the

court shall do all of the following: (3) [i]nform unrepresented parties of their right

to counsel and determine if those parties are waiving their right to counsel; (4)

[a]ppoint counsel for any unrepresented party under Juv.R. 4(A) who does not

waive the right to counsel[.]" Juv.R 4 states that "[e]very party shall have the

right to be represented by counsel *** if indigent *** when a person becomes a

party to a juvenile court proceeding." Juv.R. 35(B) governs revocation of

probation and provides that the court may revoke probation only

"after a hearing at which the child shall be present and apprised of
the grounds on which revocation is proposed. The parties shall have
the right to counsel and the right to appointed counsel where entitled
pursuant to Juv.R. 4(A). Probation shall not be revoked except upon
a finding that the child has violated a condition of probation of
which the child had, pursuant to Juv.R. 34(C), been notified."

{¶6} A juvenile may waive the right to counsel in most proceedings with

permission of the court. Juv.R. 3. However, before permitting a waiver of

counsel, the court has a duty to make an inquiry to determine that the

A-;
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relinquishment is of "a fully known right" and is voluntarily, knowingly and

intelligently made. In re Gault (1967), 387 U.S. 1, 42. Gault established that

juveniles facing possible commitment were guaranteed many of the sa>.ne

constitutional rights at the adjudicatory stage as were their adult counterparts,

including notification of the right to counsel and the appointment of counsel to

indigent juveniles.

{¶7} This Court has held that the provisions of Juv.R. 29 do not apply to

probation violation hearings. In re Rogers (May 23, 2001), 9th Dist. No. 20393, at

*1; In re Motley (1996), 110 Ohio App.3d 641, 642; bz re Collins (Sept. 27, 1995),

9th Dist. No. 2365-M, at *2 (J. Dickinson, dissentuig). Rather, we concluded that

Juv.R. 35(B) applies to such hearings. Id. To the extent we have previously

applied Juv.R. 29 instead of Juv.R. 35 in our review of probation violation

hearings, we have erred.

{¶8} In Rogers, as in this matter, the juvenile waived the right to counsel

and ad>,nitted to a probation violation. Upon review, we found that the magistrate

more than met the requirements of Juv.R. 35(B) where the magistrate instructed

the juvenile of her right to appointed counsel as well as her right to call and cross-

examine witnesses. Id. at *2. In Motley, 110 Ohio App.3d 641, 642, this Court

held that the juvenile court was not required to advise the juvenile that he had a

right to present evidence at the probation revocation hearing. Given our holdings

in Rogers and Motley, "and the clear provisions of Juv.R. 35(B), the juvenile court
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here was obliged only to advise [Appellant] that [he] had the right to counsel, and

if appropriate, to have counsel appointed at the state's expense." Rogers, supra, at

*2.

{¶9} Reviewing the transcript of the probation violation hearing in the

instant case, we find that the magistrate advised Appellant that he was charged

with violating his probation by not attending YOC on a regular basis and

specifically by missing three days in a row. The magistrate asked Appellant

whether he understood that he was so charged. Appellant responded that he did.

The magistrate then told Appellant he had a right to be represented by a lawyer

and that if he could not afford a lawyer, the court would appoint one to represent

him. Appellant indicated he understood these >.ights. The magistrate then asked

Appellant whether he wished to be represented by a lawyer or proceed without

one. Appellant stated that he wished to proceed without a lawyer. Appellant's

disposition hearing was held immediately thereafter. Having reviewed the record,

we fmd that the trial court complied with Juv.R. 35(B) in the proceeding leading to

Appellant's waiver of his right to counsel.

{¶10} Appellant cites In re William B., 163 Ohio App.3d 201, 2005-Obio-

4428, and In re C.A.C., 2d Dist. No. 2005-CA-134-35, 2006-Ohio-4003, in

support of his contention that the trial court failed to properly inform hi>.n that he

had a right to counsel, notwithstanding his intention to admit or deny the charge.

He contends that as a result of the trial court's omission, he did not receive a full

,-7
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and clear explanation of his right to counsel and therefore, could not have validly

waived his right to counsel.

{¶11} C.A.C. is inapplicable to the witlun matter as it involved the waiver

of counsel at an adjudicatory hearing, not a probation revocation hearing. William

B. is also distinguishable. Rather than ask William B. whether he wished to waive

his right to counsel, the trial court told him that if he wanted his rights, he should

deny the probation violation charge. William B, supra, at ¶20. The court found

that "appellant was advised that in order to be afforded his constitutional rights,

including his Sixth Amendment right to counsel, he would have to deny the

charges levied against him." Id. at ¶23. Unlike William B., in the trial court's

discussion of Appellant's right to counsel, the court did not differentiate between a

juvenile who chooses to deny a charge and one who adinits the charge. Id.

{^12} Appellant additionally alleges that he was not informed that he could

be sentenced to the DYS until age 21 before he waived his right to counsel.

Pursuant to Juv.R. 35(B), the trial court was not required to apprise Appellant of

the possible punishment for his probation violation before he waived his right to

counsel. Juv.R. 35(B) only requires that the juvenile be apprised of the "condition

of probation" he allegedly violated and the "grounds on which revocation is

proposed." Moreover, the record reflects that (1) the trial court specifically

apprised Appellant of the consequences of violating probation on at least two
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previous occasions within four months of this disposition hearing and (2) the trial

court informed Appellant of these sanctions before he admitted to this offense.

{¶13} Appellant further contends that the trial court violated his right to

counsel by failing to obtain a second waiver of counsel at his disposition hearing.

He contends that the trial court's failure to advise him of his right to counsel at the

disposition hearing was reversible error, citing this Court's decision in In re S.J.,

9th Dist. No. 23058, 2006-Ohio-4467. We discussed the doctrine of "substantial

compliance" in S.J., supra, at ¶8, and found that the trial court substantially

complied with the requirements for waiving counsel at S.J.'s adjudication hearing

and that the juvenile properly waived his right to counsel. At the disposition

hearing, held on a different day, however, we found that the trial court e>_red

because it "did not reiterate Appellant's right to counsel during disposition or

allow him either to invoke or to waive his right to counsel at that stage." Id. at

¶10. The situation in S.J. is distinguishable from the within matter. Appellant's

adjudication hearing and disposition hearing were held as part of the same

proceedings on the same day.

{T14} We find that the trial court's colloquy meets the requirements set

forth in Juv.R. 35(B) and our holdings in Rogers, Collins and Motley. The trial

court inforined Appellant of the charge against him, advised Appellant of his riglit

to counsel and that counsel could be appointed for him if he could not afford it.

.,
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Therefore, the trial court did not err by accepting Appellant's waiver of his right to

counsel. Appellant's first assigmnent of error is overruled.

ASSIGNMENT OF ERROR II

"THE JUVENILE COURT VIOLATED [APPELLANT'S] RIGHT
TO DUE PROCESS OF LAW AS GUARANTEED BY THE
FIFTH AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION; ARTICLE I, SECTION SIXTEEN OF
THE OHIO CONSTITUTION; AND JUV.R. 35, WHEN IT
FAILED TO FOLLOW THE REQUIREMENTS OF JUV.R.
35(B)."

ASSIGNMENT OF ERROR III

"THE TRIAL COURT COMMITTED REVERSIBLE ERROR
WHEN IT FAILED TO APPOINT A GUARDIAN AD LITEM
FOR [APPELLANT] IN VIOLATION OF OHIO REVISED CODE
SECTION 2151.281(A) AND JUVENILE RULE 4(B)."

{¶15} In Appellant's second assignment of eiror, he contends that the trial

court violated 1us due process rights under federal and state law as well as Juv.R.

35, when the court failed to follow the requirements of Juv.R. 35(B). In

Appellant's third assignment of error, he contends that the trial court erred in

failing to appoint a guardian ad litern in violation of R.C. 2151.281(A) and Juv.R.

4(B). We disagree.

{¶16} In the instant case, Appellant failed to object to the magistrate's

decisions that culminated in the Probation Violation Order. Pursuant to Juv.R.

40(D)(3)(a) and Civ.R. 53(D)(3)(b), Appellant could have filed written objections

to the >.nagistrate's decision within fourteen days after the filing of that decision.

Absent objections to the magistrate's findings or conclusions, a pai-ty shall not
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assign as error on appeal the magistrate's findings or conclusions as stated in the

decision or "`the court's adoption of any finding of fact or conclusion of law[.] "'

(Emphasis omitted.) Lewis v. Savoia (Aug. 28, 1996), 9th Dist. No. 17614, at *1,

quoting Civ.R. 53(E)(3)(b). See, also, Juv.R. 40(D)(3)(a) and Civ.R. 53(D)(3)(b).

Due to Appellant's failure to object to the magistrate's decision, he has deprived

the trial court of the opportunity to correct the alleged errors in the first instance

and has thereby forfeited his right to appeal the findings and conclusions contained

in the magistrate's decision. See In re Etter (1998), 134 Ohio App.3d 484, 492,

citing Goldfuss v. Davidson (1997), 79 Ohio St.3d 116, 121. See, also, Lewis,

supra, at *1; In re Clayton (Nov. 9, 2000), 8th Dist. No. 75757, at *6 (O'Donnell,

P.J., dissenting).

{¶17} Initially, we must note the distinction between the waiver of an

objection and the forfeiture of an objection. Although the terms are frequently

used interchangeably, a waiver occurs where a party affirmatively relinquishes a

right or an objection at trial; a forfeiture occurs where a party fails to assert a right

or make an objection before the trial court in a timely fashion. State v. Hairston,

9th Dist. No. 05CA008768, 2006-Ohio-4925, at ¶9, quoting United States v.

Olano (1993), 507 U.S. 725, 733. Where a party has forfeited an objection by

failing to raise it, the objection inay still be assigned as error on appeal if a

showing of plain error is made. Hairston at ¶9, quoting State v. McKee (2001), 93

Ohio St.3d 292, 299 fn. 3 (Cook, J., dissenting); Crim.R. 52(B). Where a party
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has affirmatively waived an objection, however, the error may not be asserted on

appeal even if it does amount to plain error. Id.

{¶18} This Court has applied the above-referenced doctrine where an

unrepresented juvenile appeals an issue to which he failed to object in the trial

court. In those instances, we have held that the juvenile waived' (more

specifically "forfeited") his right to object to the magistrate's fmdings as

supported by the hearing transcript. In re J-M. W., 9th Dist. Nos. 23066 & 23144,

2006-Ohio-6156, at ¶¶5-9, citing In re Stanford, 9th Dist. No. 20921, 2002-Oluo-

3755.

{^19} An exception to the forfeiture doctrine exists, however, if plain error

is found. Etter, 134 Ohio App.3d at 492; Hairston at T9, quothig State v. AlcICee

(2001), 93 Oluo St.3d 292, 299 fn. 3 (Cook, J., dissenting); Crim.R. 52(B). Plain

error is defined as any error or defect that affects an individual's substantial rights,

which is not brought to the attention of the trial court through an objection.

Crim.R. 52(B). However, Appellant has neither argued plain error, nor has

Appellant explained why we should delve into either of these issues for the first

time on appeal. Accordingly, we decline to address these issues. Appellant's

second and third assignments of error are overruled.

' We are mindful that this Court has frequently interchanged these tenns.
See Hairston, supra, at ¶9, quoting Olasao, 507 U.S. at 733.
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III.

{¶20} Appellant's assignments of error are overruled. The judgment of the

Summit County Court of Coimnon Pleas is affirmed.

Judgfnent affirmed.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the

Juvenile Court, County of Sunuiiit, State of Ohio, to carry this judginent into

execution. A certified copy of this jouinal entry shall constitute the mandate,

pursuant to App.R. 27.

Imtnediately upon the filing hereof, this document shall constitute the

journal entry of judgment, and it shall be file stamped by the Clerk of the Court of

Appeals at which time the period for review shall begin to ran. App.R. 22(E).

The Clerk of the Court of Appeals is instructed to inail a notice of entry of this

judgment to the parties and to make a notation of the mailing in the docket,

pursuant to App.R. 30.

Costs taxed to Appellant.

^ Ĝ^^^'ld^-C3f^.,

CARLA MOORE
FOR THE COURT

. ,^
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WHITMORE, P. J.
DICKINSON, J.
CONCUR

APPEARANCES:

DAVID H. BODIKER, Ohio Public Defender, and AMANDA J. POWELL,
Assistant State Public Defender, for Appellant.

SHERRI BEVAN WALSH, Prosecuting Attorney, and PHILIP D. BOGDANOFF,
Assistant Prosecuting Attorney, 44308, for Appellee.
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Appellant has moved, pursuant to App.R. 25, to certify a conflict between the

judgment in this case, which was joumalized on March 30, 2007, and the judgment of

the Seventh District Court of Appeals in In re Lohr-, 7th Dist. No. 06 MO 6, 2007-Ohio-

1130. Appellee has not responded to the motion.

Article IV, Section 3(B)(4) of the Ohio Constitution requires this Court to certify

the record of the case to the Ohio Supreme Court whenever the "judgment *** is in

conflict with the judgment pronounced upon the same question by any other court of

appeals in the state[.]" "[T]he alleged conflict must be on a rule of law -- not facts."

Whitelock v. Gilbane Bldg. Co. (1993), 66 Ohio St. 3d 594, 596.

Appellant has proposed that a conflict exists between this district and the Seventh

District on the following issue:

Does Juvenile Rule 29 apply to probation revocation hearings in juvenile

court?
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We fmd that a conflict of law exists; therefore, the motion to certify is granted.

Judge

Judge
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COURT OF APPEALS OF OHIO, EIGHTH APPELLATE DISTRICT, CUYA-

HOGA COUNTY

1997 Oliro App. LEXIS 2546

June 12, 1997, DATE OF ANNOUNCEMENT OF DECISION

PRIOR HISTORY: [*1] CHARACTER OF PRO-
CEEDING: Civil appeal from Juvenile Court Division of
Court of Common Pleas. Case No. 9415962.

DISPOSITION: JUDGMENT: AFFIRMED.

COUNSEL:APPEARANCES:

For plaintiff-appellee: STEPHANIE TUBBS JONES,

ESQ., Cuyahoga County Prosecutor, NORMAN E.

INCZE, ESQ., Assistant County Prosecutor, 8th Floor
Justice Center, 1200 Ontario Street, Cleveland, OH
44113.

For defendant-appellant: JAMES A. DRAPER, ESQ.,

Cuyahoga County Public Defender, DONALD GREEN,
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307, 1276 West Third Street, Cleveland, OH 44113-

1569.

JUDGES: JOHN T. PATTON, JUDGE. NAHRA, P.J.,
ROCCO, J., CONCUR

nite period. [*2] In this appeal, appellant raises three
complaints about the probation revocation procedure.

I

Appellant first complains that the juvenile court im-
properly persuaded him to forfeit his right to counsel. He
argues that he initially indicated a desire to obtain coun-
sel, but despite that indication, the court proceeded to
cross-examine him to the point where a trial on the pro-
bation revocation would have been futile.

Appellant's argument suffers from a selective recita-
tion of facts. After outlining the nature of the alleged
probation violations, the court proceeded to inform ap-
pellant of his rights, including the right to counsel. Ap-
pellant told the court he wished to have counsel ap-
pointed, and the court agreed. At that point, the court
stated to the probation officer:

"Well, why don't you tell me a little bit
about how Clarence has been doing here
so I can make a decision wliere he resides
until we come back to trial on this deci-
sion."

OPINION BY: JOHN T. PATTON

OPINION

JOURNAL ENTRY AND OPINION

PATTON, J.,

The juvenile court adjudged juvenile-appellant Cla-
rence Bennett delinquent on a charge of possessing an
unloaded handgun on school property. The court placed
appellant on probation, subject to nine different condi-
tions. Upon learning that appellant might have violated
some of these conditions, it summoned him to a proba-
tion revocation hearing. Appellant waived his right to
counsel and admitted the probation violations. The court
ordered that appellant be institutionalized for an indefi-

The probation officer detailed the alleged probation
violations, which included testing positive for marijuana
and alcohol, trespassing, fighting, and violation elec-
tronic monitoring. Appellant continued to deny the
charges. The court stated: [*3]

"All right, well, listen. You want your
trial. You have your right to trial. We'll
come back and we'll do that. In the mean-
time, you're going to be held in the deten-
tion center. Because the report that I had
is certainly not suggestive that I should
trust you back out on the streets. This is
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on a felony of the fourth. We need a re-
mand slip. And then we'll pick a date for
coming back into trial.

MASTER BENNETT: Can I change
my plea?

THE COURT: Well, you can. You
want to change it to an admission?

MASTER BENNETT: An admis-
sion?

THE COURT: Yeah. You're admit-
ting that this is now true?

MASTER BENNETT: Some of it is,
some of it ain't.

The court only inquired about the nature of the al-
leged probation violations in order to determine whether
it should release appellant or keep him in custody. In
fact, after hearing appellant admit some of the alleged
violations, the court again asked appellant if he wished to
waive counsel. Appellant indicated his desire to waive
counsel and the court again reread appellant his rights.
We fmd no impropriety and overrule the first assignment
of error.

II

Defendant's second argument is that the juvenile
court denied him [*4] the privilege against self-
incrimination by failing to inform him of the right to
remain silent and by continuing to question him even
after he requested counsel- The state argues that the
rights applicable to an adjudicatory hearing under Juv.R.
29 do not apply to probation revocation proceedings un-
der Juv. R. 35(B).

Juv.R. 29 standards for entering admissions do not
apply to probation revocation proceedings under Juv.R.
35(B). See In re Motley (1996), 110 Ohio App. 3d 641,
674 KE.2d 1268; In re Griffin (Sept. 27, 1996), 1996
Ohio App. LEXIS 4299, Union App. No. 14-96-14, unre-
ported. This district has not ruled on this precise issue,
but we agree with those courts that find Juv.R. 29 proce-
dures for entering admissions do not apply to probation
revocation proceedings under Juv. R. 35(B).

A probation revocation proceeding is not a criminal
proceeding. Gagnon v. Scarpelli (1973), 411 US. 778,
782, 36 L. Ed. 2d 656, 93 S. Ct. 1756; State ex rel.
Wright v. Ohio Adult Parole Auth. (1996), 75 Ohio St. 3d
82, 92, 661 N.E.2d 728. There is no right to a jury trial
before probation may be revoked, and the privilege
against self-incrimination is not available to a proba-
tioner. Minnesota v. Murphy (1984), [*5] 465 U.S. 420,
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435, fn. 7, 79 L. Ed 2d 409, 104 S. Ct. 1136. Grafting the
requirements of Juv.R. 29 onto probation revocation pro-
ceedings would improperly elevate those proceedings to
the status of a criminal proceeding. Consequently, we
find the juvenile court had no duty to apprise appellant of
a right to remain silent and his privilege against self-
incrimination.

Juv.R. 35(B) states:

Revocation of probation. The court shall
not revoke probation except after a hear-
ing at which the child shall be present and
apprised of the grounds on which revoca-
tion is proposed. The parties shall have
the right to counsel and the right to ap-
pointed counsel where entitled pursuant to
Juv.R. 4(A). Probation shall not be re-
voked except upon a finding that the child
has violated a condition of probation of
which the child had, pursuant to Juv.R.
34(C), been notified.

The only right specifically set forth in ./uv.R. 35(3)
is the right to counsel, and the juvenile court fully ap-
prised appellant of that right. The second assignment of
error is overruled.

III

In his final assignment of error, appellant complains
the juvenile court erred by entering a general admission
to the probation revocation [*6] without first consider-
ing that appellant misunderstood the substance of the
violations.

We have no difficulty rejecting this argument. The
transcript shows that rather than misunderstanding the
court's questions, appellant engaged in impertineut be-
havior in his dialogue with the court. For example, appel-
lant steadfastly denied having run away from home for
three days. Upon questioning by the court, appellant ad-
mitted he ran away for a week, apparently thinking that it
was the number of days, not the act itself, that mattered.
He further admitted missing some days of school, but
said that he had regularly attended school, under the as-
sumption that going to the school grounds was the same
thing as attending classes. Appellant denied missing any
scheduled appointments with his probation officer, but
admitted he only attended those appointments when the
probation officer specifically called to confirm the ap-
pointments.

The record does not demonstrate that appellant mis-
understood the nature of the alleged probation violations.
The juvenile court accurately told appellant he was being
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"too cute by half' in trying to justify his lies to the court.
We cannot find appellant's impudent behavior [*7]
amounted to evidence that he misunderstood the nature
of the alleged probation violations. The juvenile court
fully explained the nature of the alleged violations before
accepting appellant's admission to those violations. This
fully satisfied Juv.R. 35(B). The third assignment of error
is overruled.

Judgment affinmed.

It is ordered that appellee recover of appellant its
costs herein taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
Court directing the Juvenile Court to carry this judgment
into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate
Procedure.

NAHRA, P.J.

Page 3

ROCCO, J., CONCUR

JUDGE

JOHN T. PATTON

N.B. This entry is an announcement of the court's
decision. See App.R. 22(B), 22(D) and 26(A);
Loc.App.R. 27. This decision will be joumalized and
will become the judgment and order of the court pursuant
to App.R. 22(E) unless a motion for reconsideration with
supporting brief, per App. R. 26(A), is filed within ten
(10) days of the announcement of the court's decision.
The time period for review by the Supreme Court [*8]
of Ohio shall begin to run upon the journalization of this
court's announcement of decision by the clerk per App.R.
22(E). See, also S. Ct. Prac.R. Il, Section 2(A)(1).
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OPINION

DECISION AND JOURNAL ENTRY

Dated: September 27, 1995

This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

Per Curiam.

John Collins has appealed from a dispositional order
of the Medina County Court of Common Pleas, Juvenile
Division, that committed him to the legal custody of the
Department of Youth Services after he admitted violating
his probation for a previous offense. He has argued that
the Juvenile Court incorrectly revoked his probation be-

I.

On May 2, 1994, John Collins, a juvenile, admitted
in the Medina County Court of Common Pleas, Juvenile
Division, that he had committed theft, which, if he would
have been an adult, would have been a violation of Sec-
tion 2913_02(A)(1) of the Ohio Revised Code. The Juve-
nile Court committed him to the Department of Youth
Services for a minimum period of 6 months and a maxi-
mum period not to exceed his attainment of 21 years of
age, but suspended that commitment and placed him on
probation.

On July 10, 1994, Mr. Collins was taken into cus-
tody because he had allegedly violated a condition of his
probation. At a hearing held before the Juvenile Court on
July 27, 1994, Mr. Collins admitted the alleged violation,
and the court revoked his probation. It modified its pre-
vious dispositional order and committed him to the cus-
tody of the Department of Youth Services:

The Court finds that reasonable efforts
have been made to prevent the juvenile's
removal from the home or to make it pos-
sible for the child to return home and that
continuation in the home would be con-
trary to the welfare of the juvenile.

It is therefore ordered by the Court
that said John Collins be [*3] committed
to the legal custody of the Department of
Youth Services for institutionalization in a
secure facility for an indefinite term con-
sisting of a minimum period of 6 months
and a maximum period not to exceed the
juvenile's attainment age of 21 years.
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Mr. Collins timely appealed to this Court.

Mr. Collins's first assignment of error is that the Ju-
venile Court failed to provide him an opportunity to ad-
dress it prior to its disposition of his alleged probation
violation. At the July 27, 1994, hearing, after Mr. Collins
admitted that he had violated a condition of his proba-
tion, the Juvenile Court stated that it was going to sen-
tence him and asked his attomey "is there anything that
you want to say * * * before I do that? His attorney ad-
dressed the court on his behalf, specifically requesting
that disposition of the probation violation include coun-
seling. Mr. Collins did not ask to address the court him-
self, nor did he object to the court's failure to ask him if
he had anything to say.

Rule 32(A)(1) of the Ohio Rules of Criminal Proce-
dure expressly provides an adult criminal defendant an
opportunity "to make a statement in his or her own be-
half or present any [*4] information in mitigation of
punishment" prior to being sentenced. Mr. Collins has
argued that he should have been provided a similar op-
portunity at his probation violation hearing.

There is no provision in the Ohio Rules of Juvenile
Procedure comparable to Rule 32(A)(1) of the Ohio Rules
of Criminal Procedure. Assuming that Mr. Collins was
entitled to address the Juvenile Court, he waived his rigltt
to assign its failure to invite him to do so as error by not
bringing that failure to its attention at a time when it
could have been corrected. See State v. Peters (Aug. 22,
1990), Lorain App. No. 89CA004733, umeported at 8.
This Court will not consider this issue for the first time
on appeal. Id. Mr. Collins's first assignment of error is
overruled.

B.

Mr. Collins's second assignment of error is that the
Juvenile Court violated his right to due process by ac-
cepting his admission of the probation violation without
explaining to him the consequences of his admission "as
required by Juvenile Rule 29(D)." Probation revocation
hearings are governed, however, by Rule 35(B) of the
Ohio Rules ofJuvcnile Procedure which provides:

Revocation of Probation The court shall
[*5] not revoke probation except after a
hearing at which the child shall be present
and apprised of the grounds on which
revocation is proposed. The parties shall
have the right to counsel and the right to

appointed counsel where entitled pursuant
to Juv. R. 4(A). Probation shall not be re-
voked except upon a finding that the child
has violated a condition of probation of
which the child had, pursuant to Juv. R.
34(C), been notified.
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Rule 35(B) does not incorporate the requirements of Rule
29(D) into a probation revocation hearing.

Rule 29(D) applies to a juvenile's original admission
that he committed an act that would be a crime if com-
mitted by an adult. ' It is comparable to Rule 11(C)(2) of
the Ohio Rules of Criminal Procedure, which provides
that a court shall not accept a guilty or no contest plea in
a felony case without informing a defendant that, by en-
tering such a plea, he is waiving certain rights. Although
Rule 29(D) applies to a juvenile's original admission, it
does not apply to an admission that he violated a condi-
tion of probation which had been imposed upon him as a
result of an earlier admission and finding of delinquency.

1 Rule 29(D) provides:

The court may refuse to accept
an admission and shall not accept
an admissiolt without addressing
the party personally and determin-
ing both of the following:

(1) The party is
making the admis-
sion voluntarily
with understanding
of the nature of the
allegatious and the
consequences of
the admission;

(2) The party
understands that by
entering an admis-
sion the party is
waiving the right to
challenge the wit-
nesses and evi-
dence against the
party, to remain si-
lent, and to intro-
duce evidence at
the adjudicatory
hearing.

` A-21



1995 Ohio App. LEXIS 4283, *

[*6] Mr. Collins has not cited any statute or rule,
and this court is unaware of any, that requires a court to
tell a represented juvenile defendant the obvious, i.e.,
that if he is found guilty of violating his probation, the
sentence which had been suspended on the condition that
he not violate his probation may be imposed. The ex-
panded due process rights found in Gagnon v. Scarpelli
(1973), 411 U.S. 778, 36 L. Ed 2d 656, 93 S. Ct. 1756,
cited by the dissent, do not require it. Most telling, nei-
ther Mr. Collins nor his attorney claim that they were not
fully aware of the effect of the plea.

Mr. Collins was advised by the trial court at a hear-
ing held on July 19, 1994, of the allegations against him.
He was informed that he had the right to appointed coun-
sel. The trial court then instructed him that he could ei-
ther admit or deny the allegations and that, if he denied
them, the court would hold a hearing in which the state
would have the burden of proving the allegations and in
which he would have the opportunity to cross-examine
any witnesses. Mr. Collins requested that counsel be ap-
pointed and the trial court entered a denial on his behalf.

At a hearing held on July 27, 1994, [*7] the court
was informed that Mr. Collins wished to admit violating
his probation. It asked Mr. Collins's attomey whether Mr.
Collins "understood that he [would] have a very strong
possibility of being sent away for a while," to which the
attomey responded "I have explained that to him." The
trial court then addressed Mr. Collins personally and
asked if he wished to "change [his] plea to one of admis-
sion" to which Mr. Collins answered yes. Given the en-
tire record and the limited nature of a probation revoca-
tion hearing, the trial court adequately informed Mr.
Collins of his procedural and constitutional rights. See
Michigan v. Rial (1976), 399 Mich. 431, 249 N.W.2d
114. Moreover, Mr. Collins has not argued that he was
unaware of the penalty originally itnposed upon him or
that he was "unaware that probation, in lieu of sentenc-
ing, was purely a matter of grace, and not of right." Rial,
399 Mich. at 437, 249 N. W.2d at 116. Accordingly, his
due process rights were not violated when the trial court
accepted his admission that he violated a condition of his
probation.

Mr. Collins's assignments of error are overruled. The
judgment of the Juvenile Court is affirmed.

[*8] Judgment affirmed.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
court, directing the County of Medina Common Pleas
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Court to carry this judgment into execution. A certified
copy of this joumal entry shall constitute the mandate,
pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the joumal entry ofjudgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to nin.
App.R. 22(E).

Costs taxed to appellant.

Exceptions.

DANIEL B. QUILLIN

FOR THE COURT

QUILLIN, P. J.

SLABY, J.

CONCUR

DISSENT BY: DICKINSON

DISSENT

DICKINSON, J.

DISSENTS SAYING:

I dissent from the overruling of Mr. Collins's second
assignment of error. In Gagnon v. Scarpelli (1973), 411
US. 778, 36 L. Ed. 2d 656, 93 S. Ct. 1756, the United
States Supretne Court held that, even though an adult
probation revocation proceeding is not part of a criminal
proceeding, an adult accused of a probation violation is
entitled to certain due process protections. Before an
adult's probation may be revoked, he is entitled to:

(a) [*9] written notice of the claimed
violations of [probation] * * *; (b) disclo-
sure to the [probationer] *** of evidence
against him; (c) opportunity to be heard in
person and to present witnesses and
documentary evidence; (d) the right to
confront and cross-examine adverse wit-
nesses * * *; (e) a 'neutral and detached'
hearing body * * *; and (f) a written
statement by the factfinders as to the evi-
dence relied on and reasons for revoking
[probation] * * *.

Id at 786, 36 L. Ed. 2d at 664, citing Morrissey v.
Brewer, (1972) 408 U.S. 471, 489,33 L. Ed. 2d 484, 499,
92 S. Ct. 2593.
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A juvenile who comes before a court accused of
committing an act that would be a crime if committed by
an adult is entitled to certain due process protections. In
re Gault (1967), 387 US. 1, 18 L. Ed 2d 527, 87 S. Ct.
1428. Similarly, just as an adult accused of violating a
condition of probation is entitled to certain due process
protections, a juvenile accused of violating a condition of
probation is also entitled to certain due process protec-
tions. A juvenile's protections in such a situation are not
necessarily as broad as an adult's.

Although, as noted by the majority, Rule [* 10]
35(B) of the Ohio Rules of Juvenile Procedure does not
incorporate the requirements of Rule 29(D) and make
them applicable to a probation revocation hearing, it does
incorporate minimum due process rights to which a ju-
venile accused of violating a condition of his probation is
entitled. Those minimum due process rights include the
right to a finding that the juvenile has violated a condi-
tion of probation of which he had been notified. By ad-
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mitting a probation violation, the juvenile surrenders his
right to a finding that he violated a condition of proba-
tion of which he had notice. Inasmuch as such a finding
is required by due process, due process also requires that
its waiver be intelligently and voluntarily made. See
State v. Ruiz (Mar. 16, 1994), Summit App. No. 16063,
unreported. A juvenile court accepting an admission that
a juvenile violated a condition of his probation must en-
gage in a dialogue with the juvenile at the time of that
admission to ensure that the juvenile is intelligently and
voluntarily waiving his right to a finding that he violated
a condition of which he had been notified. In the absence
of a juvenile court doing so, prejudice should be as-
sumed. See State [*11] v. Cogar (Oct. 20, 1993),
Summit App. No. 16234, unreported. The juvenile court
did not address Mr. Collins for the purpose of ensuring
that he understood that he was waiving his right to a
finding that he violated a condition of his probation of
which he had been notified. Accordingly, I would sustain
defendant's second assignment of error.
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OPINION BY: GRADY

OPINION

GRADY, J.

[*Pl] D.B., a minor child, appeals fi•om his delin-
quency adjudication and commitment to the Ohio De-
partment of Youth Services by reason of having commit-
ted complicity to commit felonious assault, with a fire-
arm specification, and receiving stolen property.

[*P2] On February 5, 2004, Ronald Lasko, a nu-
clear medicine specialist for Siemens, was staying over-
night at the Residence Inn motel in Troy. Lasko's vehi-
cle, a 2004 black Dodge Intrepid with Pennsylvania plate
number FDF 2823, was stolen from the parking lot.

[*P3] On February 10, 2004, two off-duty Dayton
police officers, Patrick Bucci and Tiffany Conley, were
at Starbucks coffee on Brown Street near the University
of Dayton. When they left Starbucks, Conley [**2]
drove Bucci to where his truck was parked near the alley

behind his residence at 1924 Brown Street. The alley
ntns parallel to Brown Street between Irving and Lowes
Street, behind some shops and restaurants. Before they
parted company Bucci and Conley kissed. At that mo-
tnent the black Dodge Intrepid stolen from the Troy mo-
tel parking lot came down the alley past the officers.
Someone inside the Intrepid yelled, "Can I get next,"
which was unintelligible to the officers.

[*P4] Bucci exited Conley's vehicle and stood next
to the passenger door as he watched the Intrepid continue
down the alley, turn around, and come back toward the
officers. As the Intrepid passed by Bucci, he spit in the
general direction of that vehicle. The Intrepid stopped in
front of Conley's vehicle and the driver, identified by
both Bucci and Conley as D.B., asked Bucci if he had
spit on his car. Not clearly hearing what D.B. had said,
Bucci asked D.B. to repeat his remark. D.B. mumbled
something Bucci could not understand, and Bucci told
D.B. tojust keep going.

[*P5] According to one of the other occupants in
the Intrepid, Kevin Johnson, Bucci used a racial slur
when he told the driver to keep going. [**3] At that
point, D.B. opened up his jacket and showed Bucci that
he was armed with a silver semi-automatic handgun in a
shoulder holster. In response, Bucci drew his gun,
pointed it at D.B.'s head and said "You need to get the f--
out of here." The Intrepid then drove off down the alley
and tumed onto Lowes Street.

[*P6] Bucci walked over to the driver's side of
Conley's vehicle and told her what had just happened.
Seconds later, Bucci saw the Intrepid reappear where the
alley meets Irving Street. The passenger window was
rolled down. Bucci saw a muzzle flash and heard a gun-
shot come from the passenger window of the Intrepid.
Bucci heard the bullet whistle past his head. Bucci dove
to the ground and heard two more shots fired, one of
which made a pinging sound when it struck Conley's
vehicle. After the Intrepid sped off, Bucci checked on
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Conley, who was not injured, and then Bucci called 911.
Evidence crews recovered three spent shell casings and
two spent bullets at the scene. One bullet was found on
the front seat of Conley's vehicle near where her head
was when she dove down onto the passenger seat as the
gunshots began.

[*P7] The following day police found the stolen
[**4] black Dodge Intrepid driven in the shooting. The
left side of the steering column was damaged in a way
consistent with the vehicle having been started without a
key. D.B.'s fingerprints were found inside the vehicle.

[*P8] On February 15, 2004, Dayton police
stopped a vehicle driven by Kevin Johnson for a traffic
violation. D.B. was a passenger in the vehicle. Because
of furtive movements by the occupants, police searched
that vehicle and discovered a loaded 9mm Jennings
semi-automatic handgun under the passenger seat where
D.B. had been sitting. The gun appeared to have been
recently fired. D.B.'s fingerprint was found on the maga-
zine of that gun. Laboratory testing revealed that the gun
was used to fire the spent casings and bullets recovered
from the shooting scene in the alley near Brown Street.

[*P9] D.B. was charged by a complaint filed in
Montgomery County Juvenile Court with being delin-
quent by reason of having committed two counts of
complicity to commit felonious assault, R.C.
2923.03(A)(2) and 2903.11(A)(2), and one count of re-
ceiving stolen property, R.C. 2913.51(A). A fircarm
specification, [**5] R.C. 2941.145, was attached to
each count of complicity to commit felonious assault.

[*P10] An adjudicatory hearing was held before a
magistrate on May 4, 18, and 20, 2004. At the hearing,
D.B. and Kevin Johnson both admitted being present
inside the Intrepid during the shooting, but they claimed
that Terrance Gay, not D.B., was driving and that Gay
fired the shots. Following the hearing D.B. was found
delinquent by reason of having committed all of the of-
fenses charged. The magistrate subsequently sentenced
D.B. to concurrent terms of comtnitment to the Ohio
Department of Youth Services for a minimum of one
year on each count of complicity to commit felonious
assault, and six months for receiving stolen property. The
magistrate also imposed one additional and consecutive
one year term on the firearm specifications, for a total
sentence of two years minimum.

[*Pl1] Defendant timely filed objections to the
magistrate's adjudication and disposition. On February
16, 2005, the juvenile court overruled Defendant's objec-
tions and adopted the magistrate's decision.

[*P 12] Defendant has timely appealed to this court.

FIRST ASSIGNMENT OF ERROR
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[**6] [*P13] "THE TRIAL COURT VIOLATED
D.B.'S RIGHT TO DUE PROCESS UNDER THE
FIFTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND SECTION 16,
ARTICLE I OF THE OHIO CONSTITUTION WHEN IT
ADJUDICATED HIM DELINQUENT OF TWO
COUNTS OF FELONIOUS ASSAULT, EACH WITH
A FIREARM SPECIFICATION, WHEN THAT FIND-
ING WAS AGAINST THE MANIFEST WEIGHT OF
THE EVIDENCE."

[*P14] A weight of the evidence argument chal-
lenges the believability of the evidence and asks which
of the competing inferences suggested by the evidence is
more believable or persuasive. State v. Hufnagel (Sept. 6,
1996), Montgomery App. No. 15563, 1996 Ohio App.
LEXIS 3843, unreported. The proper test to apply to that
inquiry is the one set forth in State v. Martin (1983), 20
Ohio App.3d 172, 175, 20 Ohio B. 215, 485 N.E.2d 717:

[*P15]

"the court, reviewing the entire record,
weighs the evidence and all reasonable in-
ferences, considers the credibility of wit-
nesses and determines whether in resolv-
ing conflicts in the evidence, the jury lost
its way and created such a manifest mis-
carriage of justice that the conviction
must be reversed and a new trial ordered."

Accord: State v. Thompkins, 78 Ohio St.3d 380, 1997
Ohio 52, 678 N.E.2d 541.

[*P16] [**7] The credibility of the witnesses and
the weight to be given to their testimony is a matter for
the trier of facts to resolve. State v. DeHass (1967), 10

Ohio St.2d 230, 227 N.E.2d 212. In State v. Lawson (Au-
gust 22, 1997), Montgomery App.No. 16288, 1997 Ohio
App. LEXIS 3709, at *I1, we observed:

[*P171

"because the factfinder ... has the op-
portunity to see and hear the witnesses,
the cautious exercise of the discretionary
power of a court of appeals to find that a
judgment is against the manifest weight of
the evidence requires that substantial def-
erence be extended to the factfinder's de-
terminations of credibility. The decision
whether, and to what extent, to credit the
testimony of particular witnesses is within
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the peculiar competence of the factfinder,
who has seen and heard the witness."

1997 Ohio App. LEXIS 3709, at *11.

[*P18] This court will not substitute its judgment
for that of the trier of facts on the issue of witness credi-
bility unless it is patently apparent that the trier of facts
lost its way in arriving at its verdict. State v. Bradley
(Oct. 24, 1997), Champaign App. No. 97-CA-03, 1997
Ohio App. LEXIS 4873.

[*P19] Defendant argues that the finding of delin-
quency by reason of having committed felonious assault
is against [**8] the manifest weight of the evidence be-
cause he was merely present at the shooting scene and in
close proximity to the actual shooter, and the evidence
fails to prove that he aided or abetted the shooting. We
disagree.

[*P20] Ohio's complicity statute, R.C. 2923.03,
provides, in pertinent part:

[*P21] "(A) No person, acting with the kind of
culpability required for the commission of an offense,
shall do any of the following:

[*P22] * * *

[*P23] "(2) Aid or abet another in committing the
offense."

[*P24] D.B. was found delinquent by reason of
having committed felonious assault in violation of R.C.
2903.11(A)(2):

[*P25] "(A) No person shall knowingly do either of
the following:

[*P26] * * *

[*P271 "(2) Cause or attempt to cause physical
harm to another or to another's unborn by means of a
deadly weapon or dangerous ordnance."

[*P28] Knowingly is defined in R.C. 2901.22(B):

[*P29] "A person acts knowingly, regardless of his
purpose, when he is aware that his conduct will probably
cause a certain result or will probably be of a certain
nature. A person [**9] has knowledge of circumstances
when he is aware that such circumstances probably ex-
ist."

[*P30] The State did not claim that D.B. was the
person who shot at Officers Bucci and Conley. Rather,
the State alleged that D.B. aided and abetted that shoot-
ing in two ways: (1) D.B. drove the vehicle used in the
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shooting and positioned it in such a way that the shooter
could fire at the officers, and (2) D.B. possessed the gun
used in the shooting and he allowed the shooter to use his
gun to shoot at the officers.

[*P31] In State v. Johnson, 93 Ohio St.3d 240,
2001 Ohio 1336, 754 N.E.2d 796, the Ohio Supreme
Court stated that in order to support a conviction for
complicity by aiding and abetting, the evidence must
show that the defendant supported, assisted, encouraged,
cooperated with, advised or incited the principal of-
fender, and that the defendant shared the criminal intent
of the principal offender, which may be inferred from the
facts and circumstances surrounding the crime.

[*P32] Both Officer Bucci and Officer Conley
identified D.B. as the driver of the black Dodge Intrepid,
and Bucci testified that D.B. carried a gun. The evidence
shows that the Dodge Intrepid was [**10] then a short
distance away to where the vehicle was positioned in
such a manner that the open passenger window was fac-
ing the officers. Sltots were then fired from that open
passenger window at them. Five days later during a traf-
5c stop, a gun was discovered underneath the passenger
seat where Defendant had been sitting. Laboratory analy-
sis confirmed that the gun had been used in this shooting.
Defendant's fingerprints were on the magazine of that
gun. Clearly, this evidence, if believed, shows that D.B.
was not merely present at the scene of the shooting or a
mere observer or innocent bystander.

[*P33] In arguing that the evidence fails to demon-
stiate that he aided and abetted this shooting, D.B. points
to his testimony and that of Kevin Johnson, indicating
that Terrance Gay was the person driving the Dodge In-
trepid that night and Gay is the person who had the gun
and shot at the officers. This version of the events con-
flicts with the testimony of Officers Bucci and Conley.
The credibility of the witnesses and the weight to be
given to their testimony are matters for the trier of facts,
the trial court here, to resolve. State v. DeHass, supra.
The trial court [**11] did not lose its way simply be-
cause it chose to believe the officers rather than D.B. or
his witnesses, which it was entitled to do.

[*P34] D.B. additionally argues that his delin-
quency adjudication for felonious assault is against the
manifest weight of the evidence because the actions of
the shooter constitute aggravated assault, not felonious
assault. D.B. claims that the shooter acted in a sudden fit
of rage after being provoked and taunted by Officer
Bucci, who spit in the direction of the Dodge Intrepid,
used a racial slur when referring to the driver, and
pointed a gun at the head of the driver and told him to
"get the f-- out of here." According to D.B., this was se-
rious provocation that was reasonably sufficient to en-
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rage the driver and incite him into using deadly force.
We are not persuaded.

[*P35] The elements of felonious assault, R.C.
2903.11, and aggravated assault, R.C. 2903.12, are iden-
tical except for the mitigating factor of serious provoca-
tion found in aggravated assault. State v. Deem (1988),
40 Ohio St.3d 205, 533 N.E.2d 294. That mitigating fac-
tor requires that Defendant act under the influence
[**12] of sudden passion or in a sudden fit of rage, ei-
ther of which is brought on by serious provocation occa-
sioned by the victim that is reasonably sufficient to incite
the defendant into using deadly force. R.C. 2903.12. De-
fendant has the burden of proving the mitigating factor
by a preponderance of the evidence. Deem, supra.

[*P36] In State v. Shane (1992), 63 Ohio St.3d 630,
590 N.E.2d 272, the Supreme Court elaborated on what
constitutes reasonably sufficient provocation to incite the
defendant into using deadly force. First, an objective
standard is applied to determine whether the alleged
provocation is sufficient to arouse the passions of an
ordinary person beyond the power of his or her cotttrol.
If that objective standard is met, the inquiry shifts to a
subjective standard to determine whether the Defendant
in the particular case actually was under the influence of
sudden passion or in a sudden fit of rage. Ordinarily,
words alone will not constitute reasonably sufficient
provocation to incite the use of deadly force. Id. Neither
will past incidents or verbal threats satisfy the test for
reasonably sufficient provocation when [**13] there has
been sufficient time for cooling off. State v. Mack, 82
Ohio St.3d 198, 1998 Ohio 375, 694 N.E.2d 1328. More-
over, fear alone is insufficient to demonstrate sudden
passion or fit of rage. Id.

[*P37] First, we note that this claim by D.B. is
pretnised upon the proposition that Terrance Gay was the
person driving the Dodge Intrepid who had words with
Officer Bucci and had the gun and fired shots at the offi-
cers. By its verdict, however, it is clear that the trial court
disbelieved that version of the events and instead be-
lieved Officers Bucci and Conley who indicated that
D.B. was the driver and the person who had the gun.

[*P38] Whatever words were exchanged between
Officer Bucci and the driver of the Dodge Intrepid,
words alone were not reasonably sufficient provocation
to incite the use of deadly force. Shane, supra. In that
regard, we note that Officer Bucci denied using any ra-
cial slurs when speaking to the driver. Moreover, it was
only after the driver of the Intrepid pulled his coat back
and showed Officer Bucci that he was armed with a
semi-automatic handgun that Bucci then drew his
weapon and pointed it at the driver, in response to a
[**14] threat to his and Officer Conley's safety. If any-
thing, it was the driver who provoked Officer Bucci to
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act as he did. When Bucci told the driver to "get out of
here," the driver complied and drove away.

[*P39] At oral argument the State conceded, and
we agree, that a defendant who invokes a "serious provo-
cation" claim need not be wholly free of any responsibil-
ity for causing the provocation to occur. Nevertheless,
for R.C. 2903.12 to apply, the seriousness of the provo-
cation that occurs must be reasonably sufficient to incite
the defendant into using deadly force, and the defendant
must actually have acted under the influence of a sudden
passion or fit of rage that was provoked by the victim of
the deadly force he used. Shane.

[*P40] Officer Bucci's two acts that were undis-
puted and that allegedly caused the shots to be fired --
spitting on the other vehicle and holding a gun to the
driver's head -- were, together, seriously provocative.
However, before the shots were fired that encounter had
concluded and Defendant and his companions left the
scene. The trial court could reasonably find that the De-
fendant failed to meet his burden to show [**15] that
when he and his companions retumed to the alley and
used deadly force that they or the shooter were actually
under a sudden passion or fit of rage. Rather, under the
circumstances, the court could conclude that they were
instead motivated by a strong desire for retribution,
which is not a mitigating matter for purposes of R.C.
2903.12. Therefore, we cannot find that the juvenile
court's rejection of aggravated assault as a lesser in-
cluded offense was against the manifest weight of the
evidence for purposes of Defendant's delinquency adju-
dication.

[*P41] Lastly, D.B. argues that his finding of de-
linquency by reason of having committed receiving sto-
len propeity is against the manifest weight of the evi-
dence because the evidence does not demonstrate that
D.B. knew or had reasonable cause to believe that the
Dodge Intrepid he was riding in was stolen. Once again
we disagree.

[*P42] D.B. was found delinquent for having vio-
lated R.C. 2913.51(A), which provides:

[*P43] "No person shall receive, retain, or dispose
of property of another knowing or having reasonable
cause to believe that the property has been obtained
[**16] through commission of a theft offense."

[*P44] Officer Bryant testified that the Dodge In-
trepid had a half inch wide crack on the left side of the
steering column that was consistent with the vehicle hav-
ing been started without a key. There was no damage to
the ignition and the ignition ring was still intact. Bryant
further testified that a person seated in the passenger seat
would probably not be able to see the damage to the
steering column. Based upon that testimony, and his own
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assertion that he was sitting in the passenger seat of the
Dodge Intrepid on the night of the shooting, D.B. argues
that the evidence does not prove that he knew or had
reason to know that the Dodge Intrepid was stolen.

[*P45] As we previously pointed out, the trial court
by its verdict rejected the contentions of D.B. and his
witness that Terrance Gay, and not D.B., was tlle driver
of the Intrepid and possessed the gun. Instead, the trial
court believed the testimony of Officers Bucci and
Conley that D.B. was the driver of the Intrepid. Given
that evidence, along with other evidence demonstrating
that the vehicle had been stolen from the Residence Inn
motel in Troy, and that the steering column [**17] was
damaged in a way consistent with the vehicle being
started without a key, and the fact that D.B.'s possession
of that stolen vehicle was completely unexplained, D.B.'s
delinquency adjudication based upon receiving stolen
property is not against the manifest weight of the evi-
dence.

[*P46] In reviewing this record as a whole we can-
not say that the evidence weighs heavily against a con-
viction, that the trial court lost its way, or that a manifest
miscarriage of justice has occurred. D.B:s delinquency
adjudication for having committed complicity to commit
felonious assault and receiving stolen property is not
against the manifest weight of the evidence.

[*P47] D.B.'s first assignment of error is overruled.

SECOND ASSIGNMENT OF ERROR

[*P48] "D.B. WAS DENIED HIS CONSTITU-
TIONAL RIGHT TO THE EFFECTIVE ASSISTANCE
OF COUNSEL UNDER THE SLYTH AND FOUR-
TEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION AND, ARTICLE I, SECTIONS 10
AND 16 OF THE OHIO CONSTITUTION."

[*P49] In order to demonstrate ineffective assis-
tance of trial counsel, Defendant must demonstrate that
counsel's performance was deficient and fell below an
objective standard of reasonable representation, [**18]
and that Defendant was prejudiced by counsel's perform-
ance; that is, there is a reasonable probability that but for
counsel's unprofessional errors, the result of Defendant's
trial or proceeding would have been different. Strickland
v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674; State v. Bradley (1989), 42 Ohio St.3d 136;
538 N.E.2d 373.

[*P50] Trial counsel is entitled to a strong pre-
sumption that his conduct falls within the wide range of
reasonable assistance. Id. Moreover, hindsight is not
permitted to distort the assessment of what was reason-
able in light of counsel's perspective at the time, and a
debatable decision concerning trial strategy cannot form
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the basis of a finding of ineffective assistance of counsel.
Id.

[*P51] Defendant first argues that his trial coun-
sel's performance was deficient because counsel failed to
object to the magistrate's delinquency adjudication and
the issues raised during that adjudication, thereby pre-
cluding appellate review of those matters. See: Juv.R.
40(E)(3)(d).

[*P52] A review of this record clearly demon-
strates that D.B.'s trial counsel did timely file [**19]
objections and later supplemental objections to the mag-
istrate's decision, raising the issues now presented in
D.B.'s first assignment of error in this appeal. We further
note, as the State points out in its brief, that D.B. fails to
identify what specific objection to the magistrate's deci-
sion his trial counsel should have but did not raise. Only
after the State pointed this fact out in its brief did D.B.
then claim, in his reply brief, that his trial counsel should
have objected to liis delinquency adjudication for receiv-
ing stolen property, based on the weight of the evidence
probative of the charge.

[*P53] That issue, whether D.B,'s delinquency ad-
judication for receiving stolen property is against the
manifest weight of the evidence, was raised and ad-
dressed by this court as part of the first assignment of
error, we concluded that the court's decision was not
against the manifest weigltt of the evidence. Accord-
ingly, D.B. has failed to demonstrate prejudice resulting
from counsel's failure to raise this specific issue in his
objections to the magistrate's decision.

[*P54] Next, D.B. contends that his trial counsel
performed deficiently because he failed to secure the
[**20] testimony of a favorable defense witness, or at
least request a continuance in order to try and locate that
witness. Charley Connors, the witness, was subpoenaed
by the defense but failed to appear at trial.

[*P55] In a statetnent made to police, Coimors in-
dicated that he saw the black Dodge Intrepid drive by
him on the night of the shooting, but he was unable to
identify any of the occupants or even say how inany oc-
cupants were inside that vehicle. All Connors could say
was that the driver and passenger were both young black
males, and the driver had on all black and the passenger
wore a red knit hat.

[*P56] Contrary to D.B.'s assertion, Connors' cloth-
ing description does not corroborate Kevin Johnson's and
D.B.'s testimony or bolster their credibility because they
both testified that the hat D.B. wore was brown. Defense
counsel indicated to the trial court that as a tactical mat-
ter he did not desire a continuance of the trial already in
progress in order to try and locate Connors, who was
apparently now somewhere in New Jersey.
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[*P57] We are satisfied from the evidence that
Connors' testimony would have been only marginally
helpful to the defense, if at all. Connors' [**21] state-
ment concerning the clothing wom by the vehicle's oc-
cupants was somewhat inconsistent with the testimony of
Kevin Johnson and D.B., but did not discredit in any way
the identification or testimony by Officers Bucci and
Conley. Clearly, we cannot say on the state of this record
that but for defense counsel's failure to secure the testi-
mony of this witness, there exists a reasonable probabil-
ity that the court would not have found D.B. delinquent
for having committed felonious assault. Ineffective assis-
tance of counsel has not been demonstrated.

[*P58] Finally, D.B. claims that his counsel per-
formed deficiently because he failed to impeach Officers
Bucci and Conley with information contained in their
personnel files that demonstrates police misconduct. Ac-
cording to D.B., this evidence would have greatly dimin-
ished the credibility of the officers.

[*P59] First, we note that the record 'ut this case
does not demonstrate that such material even exists.
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There is simply no evidence regarding what is contained
in the personnel files of Officer Bucci or Officer Conley,
much less that there is information alleging misconduct
in the performance of their official duties. Second,
[**22] such extrinsic evidence would not have been
admissible in any event, and could not even be inquired
into on cross-examination of the officers unless the mat-
ter was probative of the officer's character for truthful-
ness. See: Evid.R. 608(B); State v. Penland (1998), 132
Ohio App.3d 176, 724 N.E.2d 841. Defense counsel did
what the rules of evidence allow him to do; cross-
examine Officers Bucci and Conley regarding the appro-
priateness of their conduct in this particular case and
whether that conduct complies with police department
rules and regulations. No deficient perfonnance by de-
fense counsel has been demonstrated and ineffective
assistance of counsel has not been established.

[*P60] D.B.'s second assignment of error is over-
ruled. The judgment of the trial court will be affirmed.

BROGAN, P. J. And FAIN, J., concur.
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OPINION

DECISION AND JUDGMENT ENTRY

HANDWORK, J. This is an appeal from judgments
of the Erie County Court of Common Pleas, Juvenile
Division, adjudicating Darvius C. a delinquent child and
ordering him to perform community service, to be on
probation and to attend counseling and sex offender ther-
apy. Because we find that there is no showing of ineffec-
tive assistance of counsel or of plain error, we affirm the
judgment of the trial court.

This case began when a complaint was filed in the
Erie County Court of Common Pleas, Juvenile Division,
alleging that Darvius had committed the offense of gross
sexual imposition, a violation of R.C. 2907.05(A)(4),
against a ten year old female victim. Darvius denied the
accusations, and a hearing was held before a magistrate
to decide whether Darvius was a delinquent child.

At the hearing, the ten year old victim, her older
brother [*2] and her mother all testified as witnesses
called by the state. Darvius took the stand and testified

on his own behalf. The pictures presented through the
testimony of the state's witnesses and through the testi-
mony of Darvius of events that took place on a play-
ground in Sandusky, Ohio on August 29, 2000 between
Darvius and the ten year old victim were dramatically
different.

The tnagistrate found the testimony of the state's
witnesses more credible. The magistrate tlterefore issued
a decision with factual findings that Darvius had grabbed
the victim's breast area and buttocks for the purpose of
sexual gratification. The magistrate made the legal con-
clusion that Darvius's behavior met the elements of the
crime of gross sexual imposition and ruled that Darvius
is a delinquent child.

Darvius did not file any objections to the magis-
trate's decision, and the trial court adopted the decision in
a subsequent judgment entry. After a dispositional hear-
ittg, the court ordered Darvitts to perform community
service, to be on probation, to attend counseling with his
pai-ents and to have sex offender therapy. Following the
dispositional rulings, Darvius filed this appeal.

Darvius has presented two [*3] assignments of error
for consideration on appeal. The two assigninents of er-
ror are:

"I. THE TRIAL COURT ERRED IN FINDING
APPELLANT A DELINQUENT CHILD AS SAID
DECISION WAS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE AND THE DECI-
SION WAS NOT SUPPORTED BY SUFFICIENT
EVIDENCE.

"II. APPELLANT RECEIVED INEFFECTIVE
ASSISTANCE OF COUNSEL FOLLOWING THE
ADJUDICATION IN THIS MATTER."

The state argues that Darvius cannot prevail on ei-
ther assignment of error because the issues he now at-
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tempts to raise on appeal were waived. The state cites to
Juv.R. 30(E) (3) which provides:

"(3) Objections

"(a) Time for filing. Within fourteen days of the fil-
ing of a magistrate's decision, a party may file written
objections to the decision. If any party timely files objec-
tions, any other party also may file objections not later
than ten days after the first objections are filed. If a party
makes a request for findings of fact and conclusions of
law under Civ.R. 52, the time for filing objections begins
to run when the magistrate files a decision including
findings of fact and conclusions of law.

"(b) Form of objections. Objections shall be specific
and state with particularity the grounds [*4] of objec-
tion. If the parties stipulate in writing that the magis-
trate's findings of fact shall be final, they may only object
to errors of law in the magistrate's decision. Any objec-
tion to a finding of fact shall be supported by a transcript
of all the evidence submitted to the magistrate relevant to
that fact or an affidavit of the evidence if a transcript is
not available. A party shall not assign as error on appeal
the court's adoption of any finding of fact or conclusion
of law unless the party has objected to that finding or
conclusion under this rule."

The state says that Darvius's assignments of error
both relate to the findings of fact and conclusions of law
contained in the magistrate's decision that Darvius is a
delinquent juvenile, so the arguments related to the as-
signments of error were waived for appeal.

Our own review of the record confirms that no ob-
jections were filed to the magistrate's decision in this
case. Therefore, pursuant to Juv.R. 40(E)(3)(b), Darvius
is precluded from directly challenging on appeal the trial
court's adoption of the findings of fact and conclusions of
law from the tnagistrate's decision. See, also, In the mat-
ter of' Masadies W. (June 21, 1995), 1995 Ohio App.
LEX1S 2672, [*5] Allen App. No. 1-94-73, unreported.
Accordingly, absent a showing of ineffective assistance
of counsel or plain error, the arguments now presented
by Darvius were waived for appeal.

Darvius has acknowledged, in his discussion of his
second assignment of error: "According to Juvenile Rule
40, any issue raised on appeal must be objected to at the
trial court level." He contends, however, that when his
trial counsel failed to file objections to the magistrate's
decision finding him delinquent, they rendered ineffec-
tive assistance of counsel.

As to whether the outcome of his case would have
been different if his counsel had filed the necessary ob-
jections, he says:
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"Appellant would assert that this requirement is met
in that it is pure conjecture and guesswork to predict
what the trial court would have done with Appellant's
objections to the Magistrate's Decision. Therefore, in
order to afford Appellant all opportunities provide him
with the benefit of doubt, it must be presumed in this
instance that the results would have been different."

The two-part test for ineffective assistance of coun-
sel announced by the United States Supreme Court in
Strickland v. Washington (1984), 466 U.S. 668, 687, 80
L. Ed 2d 674, 104 S. Ct. 2052, [*6] and adopted by the
Supreme Court of Ohio as the standard to be used wlien
considering a claim of ineffective assistance of counsel,
State v. Bradley (1989), 42 Ohio St.3d 136, 137, 538
N.E.2d 373, has not been met in this case. The two-part
test for ineffective assistance of counsel requires: (1) a
showing that "counsel's performance was deficient"; and
(2) a showing that "the deficient performance prejudiced
the defense." Stricklandv. Washington, 466 U.S. at 687.

While Darvius has presented a convincing argument
to show that the first part of the test was arguably met
(i.e. that his trial counsel's performance was deficient
because the failure to file objections to the magistrate's
decision waived all arguments relating to the finding of
delinquency for appeal) he has not presented any argu-
ment to show that the second part of the test for ineffec-
tive assistance of counsel was met in this case. He asks
this court to presume that his case was prejudiced, rather
than arguing facts or law to show that his case was in
fact prejudiced. This court cannot make an assumption of
prejudice.

To the extent that this court could construe Darvius's
arguments [*7] in his first assignment of error, (that his
conviction is not supported by the sufficiency of the evi-
dence and that his conviction is against the manifest
weight of the evidence), as an assertion that his case was
prejudiced by his trial counsel's failure to object to the
magistrate's decision, tltereby meeting the second part of
the test for ineffective assistance of counsel, we have
reviewed the evidence in question. Darvius is correct
when he asserts that there were discrepancies in the tes-
timony of the ten year old victim and her older brother.

For instance, the brother testified to only one inci-
dent he saw of Darvius grabbing at the breast and but-
tocks regions of the ten year old victim. The victim testi-
fied to three separate incidents.

Darvius is also correct that his own testimony was in
direct contrast to the testimony of the ten year old victim
and her brother. When Darvius testified, he cotnpletely
denied ever touching the ten year old, other than in self-
defense to stop her from grabbing or kicking him in the
groin area.
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The magistrate was in the best position to judge the
credibility of the witnesses. State v. Cord (Nov. 22,
2000), 2000 Ohio App. LEXIS 5453, Summit App. No.
20057, unreported. [*8] This court will not reverse a
credibility determination on appeal. If believed, the tes-
timony of the brother regarding one incident that he wit-
nessed of Darvius grabbing the victim's breast and but-
tocks areas, while pushing the victim against a pole on
the playground and holding the victim's hands behind her
back and the pole, was sufficient to meet the elements
required to show gross sexual imposition. If believed, the
testimony of the victim regarding two other incidents
that would constitute gross sexual imposition were cu-
mulative. The magistrate specified belief of the testi-
mony given by the victim and the victim's brother, so the
finding of delinquency was supported by the sufficiency
of the evidence. See State v. Thompkins (1997), 78 Ohio
St.3d 380, 386-387, 678 NE.2d 541.

Likewise, because the state's witnesses were judged
credible, and because their testimony showed that all the
elements of gross sexual imposition were met, the find-
ing of delinquency in this case was not against the mani-
fest weight of the evidence. Id. Accordingly, there is no
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showing of prejudice to Darvius's case caused by his trial
counsel's failure to file objections to the magistrate's [*9]
decision, and the test for ineffective assistance of counsel
is not met in this case. In addition, there is no basis for
this court to find plain error. See State v. Craft (1977), 52
Ohio App.2d 1, 7, 367 N.E.2d 1221.

The first and second assignments of error are not
well- taken. The judgment of the Erie County Court of
Common Pleas, Juvenile Division, is affirmed. Darvius
is ordered to pay the court costs of this appeal.

JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the
mandate pursuant to App.R. 27. See, also, 6th
Dist.Loc.App.R. 4, amended 1/1/98.

Peter M. Handwork, J

James R. Sherck, J.

Mark L. Pietrykowski, P.J.

CONCUR.
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OPINION

DECISION AND JOURNAL ENTRY

This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

CARR, Judge.

Appellant, John Hall ("Hall"), appeals the decision
of the Summit County Court of Comtnon Pleas, Juvenile
Division. This Court reverses.

1.

On June 12, 2001, a complaint was filed in juvenile
court alleging that Hall was delinquent pursuant to R.C.
2151.02. The complaint charged Hall with arson in viola-
tion of R.C. 2909.03(A)(1). The record reflects that Hall
was on probation at the time of the alleged arson. Present

at the adjudication hearing before a magistrate were Hall,
his mother and his probation officer. At the adjudication
hearing, Hall entered an admission [*2] to the arson and
probation violation charges. On June 20, 2001, the judge
accepted the magistrate's decision and found Hall to be a
delinquent child pursuant to R.C. 2151.02. The court
committed him to the custody of the Ohio Departinent of
Youtlt Services for an indefmite term consisting of a
minimum period of six (6) months and a maximunt pe-
riod not to exceed Hall's attainment of the age of twenty-
one (21) years.

This appeal followed.

II.

ASSIGNMENT OF ERROR

APPELLANT'S DUE PROCESS RIGHTS
WERE VIOLATED BY THE TRIAL COURT'S
FAILURE TO ADHERE TO THE REQUIRE-
MENTS OF JUICR 29.

In his sole assignment of error, Hall argues that the
trial court violated his due process rights by failing to
follow Juv.R. 29. This Court agrees.

Juv.R. 29(D) governs adjudicatory hearings and pro-
vides that:

The court *** shall not accept an admission without
addressing the party personally and determining both of
the following:

(1) The party is making the admission voluntarily
with understanding of the nature of the allegations and
the consequences of the admission;

(2) The party understands that by entering an admis-
sion the party is waiving the right to challenge [*3] the
witnesses and evidence against the party, to remain si-
lent, and to introduce evidence at the adjudicatory ttear-
ing.
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This rule places an affirmative duty upon the juve-
nile court. Prior to accepting an admission, the juvenile
court must personally address the actual party before the
court and determine that the party understands the nature
of the allegations and the consequences of entering the
admission.

An admission in a juvenile proceeding pursuant to
Juv.R. 29(D) is analogous to a guilty plea made by an
adult pursuant to Crim.R. 11(C). In re Christopher R.
(1995), 101 Ohio App.3d 245, 247, 655 N. E.2d 280; In re
Jenkins (1995), 101 Ohio App.3d 177, 179-180, 655
N.E.2d 238. Both rules require respective trial courts to
make careful inquiries in order to insure that the admis-
sion or guilty plea is entered voluntarily, intelligently and
knowingly. In re Flynn (1995), 101 Ohio App.3d 778,
781, 656 N.E.2d 737.

Strict adherence to the procedures imposed by these
rules is not constitutionally mandated; however, courts
have interpreted them as requiring substantial compli-
ance with their provisions. See State v. Billups (1979), 57
Ohio St.2d 31, 38, 385 N.E.2d 1308; [*4] In re Christo-
pher R., 101 Ohio App.3d at 247-248; In re Jenkins, 101
Ohio App.3d at 179-180. If the juvenile court fails to
substantially comply with Juv.R. 29(D), the adjudication
must be reversed so that the minor "may plead anew." In
re Christopher R., 101 Ohio App.3d at 248, quoting In re
Meyer (Jan. 15, 1992), 1992 Ohio App. LEXIS 109,
Hamilton App. Nos. C-910292, C-910404 and C-
9101568, unreported.

It is undisputed that Hall did not file any written ob-
jections to the magistrate's decision. Juv.R. 40(E)(3)(b)
states "[a] party shall not assign as error on appeal the
court's adoption of any finding of fact or conclusion of
law unless the party has objected to that finding or con-
clusion under this rule." However, an exception to this
waiver exists if plain error is found. In re Etter (1998),
134 Ohio App.3d 484, 492, 731 N.E.2d 694.

Plain error is defined as any error or defect that af-
fects an individual's substantial rights, which is not
brought to the attention of the trial court through an ob-
jection. Crim.R. 52(B). Although the doctrine of plain
error is rooted in criminal law, the Supreme Court of
Ohio has recognized the application [*5] of the plain
error doctrine in civil cases under very exceptional and
rare circumstances. Goldfuss v. Davidson (1997), 79
Ohio St3d 116, 122-123, 679 N.E.2d 1099. In a civil
proceeding, plain error involves the exceptional circum-
stances where the error, left unobjected to at the trial
court, rises to the level of challenging the legitimacy of
the underlying judicial process itself. Etter, 134 Ohio
App.3d at 492. Accordingly, this Court embraces a plain
error analysis to allow for correction of an error that was
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arguably not properly preserved for appellate review in
the case of ajuvenile adjudication.

In the present case, the court accepted Hall's admis-
sion without determining if Hall understood the possible
consequences of entering the admission. The court re-
viewed the nature of the charges, the right to an attomey,
the right to remain silent, the right to challenge the state's
witnesses and evidence and the right to introduce evi-
dence at the hearing. After reviewing these rights, the
court asked Hall to admit or deny the charges. Hall en-
tered an admission to the arson and probation violation
charges.

The court then engaged in a discussion with [*6]
Hall's probation officer regarding the timeline for a rec-
ommendation from the staff involved in Hall's case. At
the end of the hearing, the following discussion occurred:

THE COURT: *** Do you have any questions,
John?

MR. HALL: No.

THE COURT: You know it is a Felony 4, so on this
charge alone I could commit you to the Department of
Youth Services for a minimum of six months. Do you
understand that?

MR. HALL: Yes.

THE COURT: Okay.

Upon consideration of the entire record of the pro-
ceedings before the juvenile court in this case, this Court
fittds that the juvenile court, in accepting Hall's admis-
sion to the charge of arson, did not substantially comply
with the requirements of Juv.R. 29(D). ' As the language
of the rule indicates, the juvenile court is required to
comply with both paragraphs (I) and (2) before accept-
ing the party's admission. Accordingly, the juvenile
court's failure to comply with the requirements ofJuv.R.
29(D) rises to the level of plain ennr. Hall's assignment
of error is sustained.

1 On appeal, appellee relies on In re Jackson
(Nov. 14, 2001), 2001 Ohio App. LEXIS 5074,
Summit App. No. 20647, unreported, for the
proposition that a juvenile's failure to attempt to
withdraw his admission results in waiver of any
error on appeal. In In re Jackson, this Court held:

Specifically, the court questioned Appellant
concerning his awareness of the charge agairist
him, the possible penalties stemming from his
admission, and the rights that he would be waiv-
ing by entering an admission. As such, the court
did not err by accepting Appellant's admission.
We further note that Appellant did not attempt to
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withdraw and/or vacate his prior admission to the
offense. Courts have held that failure to request a
withdrawal of an admission waives any error on
appeal.

This Court's analysis in In re Jackson re-
sulted in a finding that the trial court did not err;
the fact that the majority opinion also chose to
discuss the issue of waiver is merely dicta.

[*7] III.

Having sustained Hall's assignment of error, the
judgment of the juvenile court is reversed and the cause
remanded for proceedings consistent with this opinion.

Judgment reversed and cause remanded.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County of
Summit, State of Ohio, to carry this judgment into execu-
tion. A certified copy of this joumal entry shall donstitute
the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.

App.R. 22(E). The Clerk of the Court of Appeals is in-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the
docket, pursuant to App.R. 30.

Costs taxed to appellee.

Exceptions.

DONNA J. CARR

FOR THE COURT

BATCHELDER,J.

CONCURS

DISSENT BY: SLABY
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DISSENT

SLABY, P. J. DISSENTS SAYING:

I respectfully dissent. The majority finds that the
trial court accepted [*8] Hall's admission without deter-
mining whether he understood the possible consequences
of entering the admission, contrary to the requirement
contained in Juv.R. 29(D)(1). However, the record indi-
cates that the trial court substantially complied with
Juv.R. 29(D)(1). Therefore, I would affimt the judgment
of the trial court.

As stated by the majority, juvenile courts must sub-
stantially comply with the provisions of Juv.R. 29(D). In
re West (1998), 128 Ohio App.3d 356, 359, 714 N.E.2d
988. The issue is not whether the judge strictly complied
with rote, but whether the parties adequately understood
their rights and the effect of their admissions. Id. There is
compliance with Juv.R. 29(D)(1) when a juvenile court,
prior to accepting an admission, personally informs a
juvenile defendant of the potential penalty associated
with the offense giving rise to the allegation of delin-
quency. See In re Doyle (1997), 122 Ohio App.3d 767,
773, 702 N.E.2d 970; In re Hendrickson (1996), 114
Ohio App.3d 290, 293, 683 N.E.2d 76.

A review of the transcript of proceedings in this case
reveals that Hall was aware of the consequences of his
admission. [*9] Significantly, thejuvenile court ensured
that Hall understood the potential penalty, which he
faced in making an admission to the charge of arson, and
that he understood exactly what he was admitting to hav-
ing done. Furthermore, the court gave Hall the opportu-
nity to have any questions answered. Therefore, having
observed Hall, who was present in court with his mother,
and determining that he understood the consequences of
the admission, the juvenile court substantially complied
with Juv.R. 29(D)(1). In light of this determination, there
was no plain error present in this case. Consequently, I
would find that Hall waived his ability to raise this issue
on appeal, due to his failure to file objections to the mag-
istrate's decision as required by Juv.R. 40(E)(3)(b).
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COURT OF APPEALS OF OHIO, SECOND APPELLATE DISTRICT, MONT-
GOMERY COUNTY

2003 Ohio 6666; 2003 Ohio App. LEX1S 5962

December 12, 2003, Rendered

PRIOR HISTORY: [**1] (Appeal from Common
Pleas Court, Juvenile Division). T.C. Case No. A 2003-
3543-01.

appoint a guardian ad litem or in the acceptance of her
admission. Accordingly, we will affirm the judgment of
the trial court.

DISPOSITION: Judgment affirmed.

COUNSEL: MATHIAS H. HECK, JR., Prosecuting
Attorney, By: JOFINNA M. SHIA, Assistant Prosecuting
Attorney, Dayton, Ohio, Attorneys for Plaintiff-
Appellee.

J. ALLEN WILMES, Dayton, Ohio, Attorttey for Defen-
dant-Appellant, Markita Harper.

JUDGES: GLASSER, J.* FAIN, P.J., and YOUNG, J.,
concur. (Hon. George M. Glasser, Retired from the
Sixth Appellate District, Sitting by Assignment of the
Chief Justice of the Supreme Court of Ohio).

OPINION BY: GLASSER

OPINION

GLASSER, J. (By Assignment)

[*Pl] Markita Harper, a minor, appeals from the
trial court's adoption of a magistrate's decision finding
her delinquent and ordering her committed to the De-
partment of Youth Services for a minimum of six
months.

[*P2] Harper advances two assignments of error on
appeal. First, she contends the trial court erred in failing
to appoint a guardian ad litem to assist her. Second, she
claims the trial court accepted her admission to the alle-
gations against her without ensuring that the [**2] ad-
mission was voluntary under Juv.R. 29(D). Upon review,
we conclude that Harper has waived all but plain error
because she failed to file objections to the magistrate's
decision. We also find no plain error in the failure to

1.

[*P3] The record reflects that thirteen-year-old
Harper was charged with delinquency for bringing a
knife to school. She and lier mother subsequently ap-
peared with counsel for an April 30, 2003, preliminary
conference before a magistrate. At the outset, the magis-
trate informed Hatper of various rights and explained the
possible dispositional alternatives that she faced. The
State then inade a plea offer, which called for Harper to
adinit the charge in the complaint and a separate charge
in exchange for the non-prosecution of other offenses.
The magistrate again identified various rights that Harper
would give up by entering an admission to the complaint,
and she expressed her desire to do so. Harper then indi-
cated that she was entering the admission of her own free
will because she was responsible. The magistrate ac-
cepted the [**3] admission and plea agreement. 'Che
matter proceeded directly to the dispositional phase and,
after hearing argument, the niagistrate ordered Harper
committed to the Department of Youth Services for no
less than six months. That same day, the trial court
adopted the magistrate's decision, as permitted by Juv. R.
40(E)(4)(c). This timely appeal followed.

II.

[*P4] Before addressing the merits of I-Iarper's ar-
guments, we note that her failure to file objections to the
magistrate's decision limits the scope of our review. Un-
der Juv.R. 40(E)(3)(a), a party must file written objec-
tions to a magistrate's decision within fourteen days. Fur-
thermore, Juv.R. 40(E)(3)(b) provides that "[a] party
shall not assign as error on appeal the court's adoption of
any finding of fact or conclusion of law unless the party
has objected to that finding or conclusion under this
rule." In addition, a trial court's immediate adoption of a
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magistrate's decision does not obviate the need for filing
objections. Rather, under Juv.R. 40(E)(4)(c), "the court
may adopt a magistrate's decision and enter judgment
without waiting for timely objections by the parties, but
the filing of timely written objections [**4] shall operate
as an automatic stay of execution of that judgment until
the court disposes of those objections and vacates, modi-
fies, or adheres to the judgment previously entered."

[*P5] The upshot of the foregoing rules is that ab-
sent objections to a magistrate's decision, a juvenile
waives his or her ability to raise assignments of error
related to that decision. "The waiver under Juv.R.
40(E)(3)(b) embodies the long-recognized principle that
the failure to draw the trial court's attention to possible
error, by objection or otherwise, when the error could
have been corrected, results in a waiver of the issue for
purposes of appeal." In re Etter (1998), 134 Ohio App.3d
484, 492, 731 N.E.2d 694. We note, however, that the
waiver rule has been tempered in two limited ways. First,
even absent objections, Juv.R. 40(E)(4)(a) obligates a
trial court to ensure that there is no "error of law or other
defect on the face of the magistrate's decision." Second,
this court has allowed a party to raise "plain error" on
appeal even when no objections were filed in juvenile
court. See, e.g., In re Martin (Aug. 27, 1999), Montgom-
ery App. Nos. 17432, 17461, 17464, 1999 Ohio App.
LEXIS 3999.

[*P6] In the present [**5] case, the waiver rule
applies because Harper did not file objections to the
magistrate's decision finding her delinquent and ordering
her committed to the Department of Youth Services. In
addition, we have reviewed the magistrate's decision, and
we find no apparent "error of law or other defect" on its
face. Neither of the issues Harper raises on appeal is dis-
closed by a review of the magistrate's decision.

[*P7] The only remaining question is whether
Harper has demonstrated plain error, which exists when
an error "seriously affects the basic fairness, integrity or
public reputation of the judicial process, thereby chal-
lenging the legitimacy of the underlying judicial process
itself." Goldfuss v. Davidson, 79 Ohio St.3d 116, 122-
123, 1997 Ohio 401, 679 N.E.2d 1099. With regard to
the failure to appoint a guardian ad litem, Harper notes
that Ohio law requires such an appointment when the
interests of a child and parent conflict. See Juv.R.
4(B)(2); R.C. § 2151.281(A). She then points out that her
mother asked the magistrate to order treatment for her
daughter, whereas Harper told the magistrate that she
desired commitment to the Department of Youth [**6]
Services. According to Harper, this disagreement consti-
tuted a conflict of interest that required the magistrate to
appoint a guardian ad litem.
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[*P8] Having reviewed the record, we find no error
at all in the failure to appoint a guardian ad litem. The
transcript of proceedings below reveals no anger or ten-
sion between Harper and her mother. The only point of
disagreement was that Harper's mother, acting out of an
apparent desire to help her daughter, requested a more
lenient disposition than Harper herself sought. Although
Harper preferred commitment to the Departntent of
Youth Services, the record does not reflect a situation in
which the magistrate plainly erred by failing to appoint a
guardian ad litem on the basis of a conflict of interest.

[*P9] Finally, we find no plain error in the magis-
trate's acceptance of Harper's admission to the charge in
the cotnplaint. Harper argues that the magistrate violated
Juv,R. 29(D), which provides that a court shall not accept
an admission without establishing that the juvenile (1)
makes the admission "voluntarily with understanding of
the nature of the allegations and consequences of the
admission" and (2) understands that the admission [**7]
constitutes a wavier of "the right to challenge the wit-
nesses and evidence against the party, to remain silent,
and to introduce evidence at the adjudicatory hearing."

[*Pl0] Harper admits that the magistrate at least
substantially complied with the second part of the fore-
going rule. She contends, however, that the magistrate
failed to ensure a voluntary admission. In support,
Harper cites the following facts: (1) the magistrate failed
to inform her of her right to counsel; (2) she appeared at
the conference with substitute counsel; (3) she did not
have a guardian ad litem; and (4) the magistrate asked
leading questions when discussing her admission. In our
view, these facts fail to demonstrate plain error in the
acceptance of Harper's admission.

[*P11] With regard to the right to counsel, the tran-
script does not support the State's claim that the magis-
trate informed Harper of this right. Indeed, the magistrate
did not specifically tell her that she had a right to coun-
sel. Although provisions such as Juv.R. 29(B)(3) require
a court to inform unrepresented parties of their right to
counsel at the outset of an adjudicatory hearing, Harper
appeared at the April 30, 1999, conference [**8] and
entered her admission with the assistance of counsel. We
5nd no plain error in the magistrate's failure to inform
Harper of her right to have something that she already
had obtained. ' Likewise, we find no plain error stem-
ming from the fact that Harper appeared with substitute
counsel who was filling in for her regular attorney. The
record does not reveal any prejudice to Harper as a result
of the change in counsel. Harper's argument about the
absence of a guardian ad litem is equally unpersuasive.
As noted above, no guardian ad litem was required under
the circumstances. Finally, the magistrate's manner of
inquiry did not constitute plain error. On a few occa-
sions, the magistrate made a statement to Harper and
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then said, "Is that correct?" These statements concerned
Harper's understanding of the circumstances of her of-
fense, the consequences of an admission, and the volun-
tariness of her acceptance of responsibility. In each in-
stance, Harper agreed with the magistrate's statement
without any apparent hesitation, confusion, or misgiv-
ings. As a result, we cannot say that the magistrate's
manner of inquiry constituted plain error.

1 Parenthetically, we note that the similar re-
quirements of Crim.R. 71(C) only obligate a court
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to inform an unrepresented defendant of his right
to counsel before accepting a guilty plea. See
Crim.R. 11(C)(1).

[**9] III.

[*P12] Based on the reasoning and citation of au-
thority set forth above, we overrule Harpers assignments
of error and affirm the judgment of the Montgomery
County Common Pleas Court, Juvenile Division.

FAIN, P.J., and YOUNG, J., concur.
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appellant.
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ney, Mary McMulten, Georgetown, OH, for appellee.

JUDGES: YOUNG, J. WALSH, P.J., and BRESSLER,

J., concur.

OPINION BY: YOUNG

OPINION

County Juvenile Court for the disposition in the receiv-
ing stolen property case, and for a probation violation in
another case. Appellant admitted violating his probation
and the court committed him to the custody of DYS on
both cases for a period of no less than six months and not
extending beyond his 21st birthday.

[*P3] Appellant's first assignment of error ' con-
tends that the Clermont County Juvenile Court violated
Juv.R. 29(B) when it accepted appellant's admission to
the charge of receiving stolen property without determin-
ing whether appellant was waiving his right to an attor-
ney- The record supports this contention, and the state
concedes that the Clermont County Juvenile Court at no
time either asked appellant whether he wanted to waive
his right to an attorney or secured a written waiver of
counsel from appellant. Appellant's first assign nent of
error is therefore sustained.

(Accelerated Calendar)

YOUNG, J.

[*Pl] This is an accelerated appeal ' in which ap-
pellant, J.B., appeals his adjudication in the Cletmont
County Court of Common Pleas, Juvenile Division, as a
delinquent by reason of receiving stolen property, and
the dispositional order of the Brown County Court of
Common Pleas, Juvenile Division, committing him to the
Ohio Department of Youth Services ("DYS") after he
admitted violating his probation in another case.

I Pursuant to Loc.R. 6(A), we have sua sponte
assigned this appeal to the accelerated calendar.

[*P2] On July 19, 2004, at a hearing before the
Clermont County Juvenile Court, appellant was adjudi-
cated a delinquent after [**2] he admitted to the charge
of receiving stolen property. The disposition of that case
was referred to the Brown County Juvenile Court. On
August 3, 2004, appellant was brought before the Brown

2 We note that appellant's appellate brief raises
two issues rather than two assignments of error as
required under Loc.R. 11. We construe appel-
lant's issues as assignments of error.

[**3] [*P4] Appellant's second assignment of er-
ror contends that the Brown County Juvenile Court erred
by failing to adhere to the requirements of Juv.R. 29(B)
and (D) at the probation revocation hearing. The assign-
ment of error is overruled on the ground that Juv.R. 29
does not apply to probation violation hearings. Rather,
Juv.R. 35 applies to such hearings. See In re Motiey
(1996), 110 Ohio App.3d 641, 674 N.E.2d 1268; In re
Rogers (May 23, 2001), Summit App. No. 20393, 2001
Ohio App. LEXIS 2284. Juv.R. 35(B) states that a juve-
nile court may revoke probation only "after a hearing at
which the child shall be present and apprised of the
grounds on which revocation is proposed. The parties
shall have the right to counsel and the right to appointed
counsel where entitled pursuant to Juv.R. 4(A)." After
reviewing the transcript of the probation violation hear-
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ing, we find that the Brown County Juvenile Court com-
plied with Juv.R. 35.

[*P5] The Clermont County Juvenile Court's fmd-
ing of delinquency by reason of receiving stolen property

Page 2

further proceedings according to law and consistent with
this opinion. The Brown County Juvenile Court's revoca-
tion of appellant's probation after he admitted violating
his probation is affirmed.

is reversed, appellant's admission [**4] to that charge is WALSH, P.J., and BRESSLER, J., concur.
vacated, and the cause is remanded to the trial court for
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OPINION BY: John W. Wise

OPINION

Wise, P. J.

[*PI] Appellant Crystal Kindred is before the court
upon her claim that she was denied the right to counsel
by the trial court's failure to appoint counsel on her be-
half or obtain a valid waiver of counsel. The following
facts give rise to this appeal.

[*P2] On December 10, 2003, appellant was
charged with one count of theft. Appellant stole credit
cards in violation of R.C. 2152.02(F). Appellant ap-
peared, for an arraignment before a magistrate, on that
same day. The magistrate continued the arraignment
upon appellant's father's request for an attorney. Al-
though appellant requested a court-appointed attomey,
her request was denied because their household income
exceeded [**2] the minimum required by law.

[*P3] On December 19, 2003, the trial court con-
ducted appellant's arraignment. The magistrate indicated,

on the record, that appellant was not entitled to a court-
appointed attorney.

[*P4] Appellant stated that she wanted to proceed,
without counsel, and subsequently admitted to the charge
of theft. The magistrate imposed court costs and commit-
ted appellant to the Department of Youth Services for a
term consisting of a minimum of six months. Appellant
did not file objections to the magistrate's decision. The
trial court adopted the magistrate's decision on December
22,2003.

[*P5] Appellattt timely filed a notice of appeal and
sets forth the following assignment of error for our con-
sideration:

[*P6] "I. THE TRIAL COURT VIOLATED
CRYSTAL KINDRED'S RIGHT TO COUNSEL AND
DUE PROCESS UNDER THE FIFTH, SIXTH, AND
FOURTEENTH AMENDMENTS TO THE UNITED
STA7ES CONSTITUTION, ARTICLE I, SECTION 16 OF
THE OHIO CONSTITUTION, OHIO REVISED CODE
SECTION 2151.352 AND JUVENILE RULES 4 AND
29."

I

[*P7] In her sole assignment of error, appellant
maintains the trial court violated her right to counsel and
due process. [**3] We agree.

[*P8] Appellant sets forth two arguments in sup-
port of her assignment of error. First, appellant contends
she has a statutory right to counsel pursuant to R.C.
2151.352. This statute provides, in pertinent part:

[*P9] "A child * * * is entitled to representation by
legal counsel at all stages of the proceedings under this
chapter or Chapter 2152. of the Revised Code and if, as
an indigent person, any such person is unable to employ
counsel, to have counsel provided for the person pursu-
ant to Chapter 120. of the Revised Code. * * * Counsel
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must be provided for a child not represented by the
child's parent, guardian, or custodian. ***"

[*Pl0] We agree that R.C. 2151.352 establishes
this right. Further, Juv.R. 4(A) and Juv.R. 29(B) also es-
tablishes a juvenile's right to counsel. Juv.R. 4(A) pro-
vides as follows:

[*P11] "(A) Assistance of counsel

[*P12] "Every party shall have the right to be rep-
resented by counsel and every child, * * * the right to
appointed counsel if indigent. These rights shall arise
when a person becomes a party to a juvenile court pro-
ceeding. * * *"

[*P13] [**41 Juv.R. 29(B) also provides a right to
counsel and states, in pertinent part:

[*Pi] [*P14] "(B) Advisement and findings at the
commencement of the hearing

[*P15] "At the beginning of the hearing, the court
shall do all of the following:

[*P16] "(3) Inform unrepresented parties of their
right to counsel and determine if those parties are waiv-
ing their right to counsel;

[*P17] "(4) Appoint counsel for any unrepresented
party under Juv.R. 4(A) who does not waive the right to
counsel;

[*Pl8] "(5) Inform any unrepresented party who
waives the right to counsel of the right: to obtain counsel
at any stage of the proceedings, to remain silent, to offer
evidence, to cross-examine witnesses, and, upon request,
to have a record of all proceedings made, at public ex-
pense if indigent"

[*P19] Therefore, pursuant to R.C. 2151.352,
Juv.R. 4(A) and Juv.R. 29(B), appellant was entitled to
appointed counsel provided she did not knowingly waive
this right.

[*P20] Second, in support of her sole assignment
of error, appellant contends the record establishes she did
not waive her right to counsel. We have [**5] reviewed
the record in this matter and conclude appellant did not
knowingly, intelligently and voluntarily waive this right:
Although a juvenile may waive his or her right to coun-
sel, the trial court is required to make a sufficient inquiry
to determine whether the defendant did so knowingly,
intelligently and voluntarily. In re Johnson (1995), 106
Ohio App.3d 38, 41, 665 N.E.2d 247. The trial court is
required to give close scrutiny to factors such as the ju-
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venile's age, emotional stability, mental capacity, and
prior criminal experience. Id.

[*P21] In the case sub judice, the record indicates
the trial court failed to conduct a sufficient inquiry, with
appellant, to determine whether appellant knowingly,
intelligently and voluntarily waived her right to counsel.
At the arraignment conducted on December 19, 2003, the
trial court made the following comment concerning ap-
pellant's right to counsel:

[*P22] "THE COURT: Crystal, we're here today
for purposes of a continued arraignment; this matter hav-
ing been postponed to allow you to apply for a court ap-
pointed attorney. That application was filed. You do not
qualify for a court appointed attorney and your applica-
tion was [**6] denied. Do you wish to go forward with
your hearing today without an attomey?

[*P23] "MS. KINDRED: Yes, Your Honor." Tr.
Dec. 19, 2003, at 2.

[*P24] We find this colloquy insufficient to estab-
lish a knowing, intelligent and voluntary waiver of coun-
sel because it does not establish whether appellant under-
stood the nature of the right to counsel that she would be
waiving. Also, there is no indication the trial court con-
sidered the factors mentioned above.

[*P25] Finally, we will address the state's argument
that appellant waived the issue raised on appeal by not
filing any objections to the magistrate's decision. In sup-
port of this argument, the state cites our decision in In re
Harris, Rrchdand App. No. OICA60, 01CA61, 2002 Ohio
2474. In the Harris case, we declined to address the mer-
its of a juvenile's appeal on the basis that the juvenile
failed to file objections to the magistrate's decision.

[*P26] We decline to apply the Harris decision to
the facts of this case because Harris did not involve the
issue of a juvenile's right to counsel. Rather, in Harris,
the juvenile had legal representation throughout the legal
procecdings [**7] and failed to file objections to the
magistrate's decision. However, in the matter currently
before the court, appellant did not have the benefit of
counsel and did not knowingly waive counsel. Therefore,
we decline to apply our decision in Harris to the facts of
this case.

[*P27] Accordingly, appellant's sole assigmnent of
error is sustained.

[*P28] For the foregoing reasons, the judgment of
the Court of Common Pleas, Juvenile Division, Licking
County, Ohio, is hereby reversed and remanded for fur-
ther proceedings consistent with this opinion.

By: Wise, P. J.

Boggins, J., concurs.
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Edwards, J., concurs separately.

CONCUR BY: JULIE A. EDWARDS

CONCUR

EDWARDS, J., CONCURRING OPINION

[*P291 I concur with the majority as to its disposi-
tion of this case. I write separately only to make explicit
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what I find to be implicit in the majority's analysis. If
non-indigent parents of a child refuse to provide counsel
for that child and that child wants to be represented by
counsel, that child is indigent and the court must appoint
counsel. Any waiver of counsel by such child must be
done with clear knowledge of what counsel can do for
the child as well as the fact that [**8] counsel will be
provide at no cost to the child.

Judge Julie A. Edwards
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This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:
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MOORE, Judge.

[*Pl] Appellant, L.A.B., appeals the judgment of
the Summit County Juvenile Court finding that he had
violated the conditions of his probation. We affirin.

I.

[*P2] On May 31, 2006, a complaint was filed in
the Summit County Juvenile Court alleging that Appel-
lant had violated his probation by not attending the
Youth Outreach Center ("YOC") on a regular basis. On
June 8, 2006, Appellant appeared in court before a mag-
istrate. Appellant was accompatiied by his mother but
without counsel. Appellant admitted that he had commit-
ted a probation violation. The court then asked Appellant
[**2] whether he wished to be represented by an attor-
ney. Appellant stated that he wished to proceed without
counsel. The court then explained Appellant's trial rights
and the possible maximum penalty, which consisted of a
Department of Youth Services ("DYS") commitment
"for a minimum period of one year, maximum until you
are 21 years old." Appellant was 13 years old at the tinie
of the hearing. After the court accepted Appellant's ad-
mission to the probation violation, it proceeded directly
to disposition.

[*P3] During disposition, Appellant's probation of-
ficer recommended that Appellant "go to intensive pro-
bation, [to] see what someone with a lesser caseload can
do with him, see if they can work with him." In addition,
Appellant's mother voiced her opinion. She suggested
that the court "be hard on him and send him where he's
supposed to go." The court sentenced Appellant to the
DYS for a minimum period of one year, maximum to his
21 st birthday. Appellant timely appealed the court's deci-
sion, raising three assignments of error for our review.

II.

ASSIGNMENT OF ERROR I

A-44



2007 Ohio 1479, *; 2007 Ohio App. LEXIS 1385, **

"THE TRIAL COURT VIOLATED
[APPELLANT'S] RIGHT TO COUNSEL
AND RIGHT TO DUE PROCESS UN-
DER THE [**3] FIFTH, SLYTH, AND
FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION, AR-
TICLE I, SECTION SIXTEEN OF THE
OHIO CONSTITUTION, OHIO REVISED
CODE SECTION 2151.352, AND JUVE-
NILE RULES 4 AND 35."

[*P4] In Appellant's first assignment of error, he
contends that the trial court violated his right to counsel
and right to due process under the U.S. Constitution,
Ohio Constitution, R.C. 2151.352 and Juv.R. 4 and 35.
We disagree.

[*P5] R.C. 2151.352 codifies a juvenile's right to
counsel and states that "[i]f a party appears without
counsel, the court shall ascertain whether the party
knows of the party's right to counsel and of the party's
right to be provided with counsel if the party is an indi-
gent person." Juv.R. 29 governs adjudicatory hearings.
Juv.R. 29(B)(3) and (4) state that "[a]t the beginning of
the hearing, the court shall do all of the following: (3)
[i]nform unrepresented parties of their right to counsel
and determine if those parties are waiving their right to
counsel; [**4] (4) [a]ppoint counsel for any unrepre-
sented party under Juv.R. 4(A) who does not waive the
right to counsel[.]" Juv.R. 4 states that "[e]very party
shall have the right to be represented by counsel *** if
indigent *** when a person becomes a party to ajuvenile
court proceeding." Juv.R. 35(B) govems revocation of
probation and provides that the court may revoke proba-
tion only

"after a hearing at which the child shall
be present and apprised of the grounds on
which revocation is proposed. The parties
shall have the right to counsel and the
right to appointed counsel where entitled
pursuant to Juv.R. 4(A). Probation shall
not be revoked except upon a fmding that
the child has violated a condition of pro-
bation of which the child had, pursuant to
Juv.R. 34(C), been notified."

[*P6] A juvenile may waive the right to counsel in
most proceedings with permission of the court. Juv.R. 3.
However, before permitting a waiver of counsel, the
court has a duty to make an inquiry to determine that the
relinquishment is of "a fully known right" [**5] and is
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voluntarily, knowingly and intelligently made. In re
Gault (1967), 387 US. 1, 42, 87 S. Ct. 1428, 18 L. Ed. 2d
527. Gault established that juveniles facing possible
commitment were guaranteed many of the same constitu-
tional rights at the adjudicatory stage as were their adult
counterparts, including notification of the right to coun-
sel and the appointment of counsel to indigent juveniles.

[*P7] This Court has held that the provisions of
Juv.R. 29 do not apply to probation violation hearings. In
re Rogers (May 23, 2001), 9th Dist. No. 20393, 2001
Ohio App. LEXIS 2284, at *3; In re Motley (1996), 110
Ohio App.3d 641, 642, 674 N.E.2d 1268; In re Collins
(Sept. 27, 1995), 9th Dist. No- 2365-M, 1995 Ohio App.
LEXIS 4283, at *5 (J. Dickinson, dissenting). Rather, we
concluded that Juv.R. 35(B) applies to such hearings. Id.
To the extent we have previously applied Juv.R. 29 in-
stead of Juv.R. 35 in our review of probation violation
hearings, we have erred.

[*P8] In Rogers, as in this matter, the juvenile
waived dte riglit to counsel and admitted to a probation
violation. Upon review, we found that the magistrate
more than met the requirements [**6] of Juv.R. 35(B)
where the magistrate instructed the juvenile of her right
to appointed counsel as well as her right to call and
cross-examine witnesses. 2001 Ohio App. LEXIS 2284,
at *4. In Motley, 110 Ohio App.3d 641, 642, 674 N.E.2d
1268, this Court held that the juvenile court was not re-
quired to advise the juvenile that he had a right to present
evidence at the probation revocation hearing. Given our
holdings in Rogers and Motley, "and the clear provisions
ofJuv.R. 35(B), the juvenile court here was obliged only
to advise [Appellant] that [he] had the right to counsel,
and if appropriate, to have counsel appointed at the
state's expense." Rogers, supra, 2001 Ohio App. LEXIS
2284, at *4.

[*P9] Reviewing the transcript of the probation
violation hearing in the instant case, we find that the
magistrate advised Appellant that he was charged with
violating his probation by not attending YOC on a regu-
lar basis and specifically by missing three days in a row.
The magistrate asked Appellant whether he understood
that he was so charged. Appellant responded that lie did.
The magistrate then told Appellant he had a right to be
represented by a lawyer and that if he could [**7] not
afford a lawyer, the court would appoint one to represent
him. Appellant indicated he understood these rights. The
magistrate then asked Appellant whether he wished to be
represented by a lawyer or proceed without one. Appel-
lant stated that he wished to proceed without a lawyer.
Appellant's disposition hearing was held immediately
thereafter. Having reviewed the record, we find that the
trial court complied with Juv.R. 35(B) in the proceeding
leading to Appellant's waiver of his right to counsel.
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[*P10] Appellant cites In re William B., 163 Ohio
App.3d 201, 2005 Ohio 4428, 837 N.E.2d 414, and In re
C.A.C., 2d Dist. No. 2005-CA-134-35, 2006 Ohio 4003,
in support of his contention that the trial court failed to
properly inform him that he had a right to counsel, not-
withstanding his intention to admit or deny the charge.
He contends that as a result of the trial court's omission,
he did not receive a full and clear explanation of his right
to counsel and therefore, could not have validly waived
his right to counsel.

[*Pl1] C.A.C. is inapplicable to the within matter
as it involved the waiver of counsel at an adjudicatory
hearing, [**8] not a probation revocation hearing. Wil-
liam B. is also distinguishable. Rather than ask William
B. whether he wished to waive his right to counsel, the
trial court told him that if he wanted his rights, he should
deny the probation violation charge. William B, supra, at
P20. The court found that "appellant was advised that in
order to be afforded his constitutional rights, including
his Sixth Amendment right to counsel, he would have to
deny the charges levied against him." Id at P23. Unlike
William B., in the trial court's discussion of Appellant's
right to counsel, the court did not differentiate between a
juvenile who chooses to deny a charge and one who ad-
mits the charge. Id.

[*Pl2] Appellant additionally alleges that he was
not informed that he could be sentenced to the DYS until
age 21 before he waived his right to counsel. Pursuant to
Juv.R. 35(B), the trial court was not required to apprise
Appellant of the possible punishment for his probation
violation before he waived his right to counsel. Juv.R.
35(B) only requires that the juvenile be apprised of the
"condition of probation" he allegedly violated and the
[**9] "grounds on which revocation is proposed."
Moreover, the record reflects that (1) the trial court spe-
cifically apprised Appellant of the consequences of vio-
lating probation on at least two previous occasions
within four months of this dispositiott hearing and (2) the
trial court informed Appellant of these sanctions before
he admitted to this offense.

[*P13] Appellant further contends that the trial
court violated his right to counsel by failing to obtain a
second waiver of counsel at his disposition hearing. He
contends that the trial court's failure to advise him of his
right to counsel at the disposition hearing was reversible
error, citing this Court's decision in In re S.Z, 9th Dist
No. 23058, 2006 Ohio 4467. We discussed the doctrine
of "substantial compliance" in S.J., supra, at P8, and
found that the trial court substantially complied with the
requirements for waiving counsel at S.J.'s adjudication
hearing and that the juvenile properly waived his right to
counsel. At the disposition hearing, held on a different
day, however, we found that the trial court erred because
it "did not reiterate Appellant's right to counsel during
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disposition or allow [**10] him either to invoke or to
waive his right to counsel at that stage." Id. at PIO. The
situation in S.J. is distinguishable from the within matter.
Appellant's adjudication hearing and disposition hearing
were held as part of the satne proceedings on the same
day.

[*P14] We find that the trial court's colloquy meets
the requirements set forth in Juv.R. 35(B) and our hold-
ings in Rogers, Collins and Motley. The trial court in-
formed Appellant of the charge against him, advised
Appellant of his right to counsel and that counsel could
be appointed for him if he could not afford it. Therefore,
the trial court did not err by accepting Appellant's waiver
of his right to counsel. Appellant's first assignment of
error is overruled.

ASSIGNMENT OF ERROR II

"THE JUVENILE COURT VIO-
LATED [APPELLANT'S] RIGHT TO
DUE PROCESS OF LAW AS GUAR-
ANTEED BY THE FIFTH AND FOUR-
TEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION;
ARTICLE I, SECTION SIXTEEN OF THE
OHIO CONSTITUTION; AND JUVR.
35, WHEN IT FAILED TO FOLLOW
THE REQUIREMENTS OF JUVR.
35(B)."

ASSIGNMENT OF ERROR III

"THE TRIAL COURT [**1I]
COMMITTED REVERSIBLE ERROR
WHEN IT FAILED TO APPOINT A
GUARDIAN AD LITEM FOR [APPEL-
LANT] IN VIOLATION OF OHIO RE-
VISED CODE SECTION 2151.28](A)
AND JUVENILE RULE 4(B)."

[*P15] In Appellant's second assignment of error,
he contends that the trial court violated his due process
rights under federal and state law as well as Juv.R. 35,
when the court failed to follow the requirements of
Juv.R. 35(B). In Appellant's third assignment of error, he
contends that the trial court erred in failing to appoint a
guardian ad litem in violation of R.C. 2151.281(A) and
Juv.R. 4(B). We disagree.

[*P 16] In the instant case, Appellant failed to ob-
ject to the magistrate's decisions that culminated in the
Probation Violation Order. Pursuant to Juv.R.
40(D)(3)(a) and Civ.R. 53(D)(3)(b), Appellant could
have filed written objections to the magistrate's decision
within fourteen days after the filing of that decision. Ab-
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sent objections to the magistrate's findings or conclu-
sions, a party shall not assign [**12] as error on appeal
the magistrate's findings or conclusions as stated in the
decision or "'the court's adoption of any finding of fact or
conclusion of law[.]"' (Emphasis omitted.) Lewis v. Sa-
voia (Aug. 28, 1996), 9th Dist. No. 17614, 1996 Ohio
App. LEXIS 3597, at *3, quoting Civ.R. 53(E)(3)(b). See,

also, Juv.R. 40(D)(3)(a) and Civ.R. 53(D)(3)(b). Due to
Appellant's failure to object to the magistrate's decision,
he has deprived the trial court of the opportunity to cor-
rect the alleged errors in the first instance and has
thereby forfeited his right to appeal the findings and con-
clusions contained in the magistrate's decision. See In re

Etter (1998), 134 Ohio App.3d 484, 492, 731 N.E.2d

694, citing Goldfuss v. Davidson (1997), 79 Ohio St.3d
116, 121, 1997 Ohio 401, 679 N.E.2d 1099. See, also,

Lewis, supra, 1996 Ohio App. LEXIS 3597, at "5-6; In re
Clayton (Nov. 9, 2000), 8th Dist. No. 75757, 2000 Ohio
App. LEXIS 5213, at *15-16 (O'Donnell, P.J., dissent-

ing).

[*Pl7] Initially, we must note the distinction be-
tween the waiver of an objection and the forfeiture of an
objection. Although the terms are frequently used inter-
changeably, a waiver occurs where a party affirmatively
relinquishes a right [**13] or an objection at trial; a for-
feiture occurs where a party fails to assert a right or make
an objection before the trial court in a timely fashion.
State v. Hairston, 9th Dist. No. 05CA008768, 2006 Ohio
4925, at P9, quoting United States v. Olano (1993), 507
U.S. 725, 733, 113 S. Ct. 1770, 123 L. Ed 2d 508. Where
a party has forfeited an objection by failing to raise it, the
objection may still be assigned as error on appeal if a
showing of plain error is made. Hairston at P9, quoting
State v. McKee (2001), 91 Ohio St. 3d 292, 299 fn. 3,
2001 Ohio 41, 744 N.E.2d 737 (Cook, J., dissenting);
Crim.R. 52(8). Where a party has affirmatively waived
an objection, however, the error may not be asserted on
appeal even if it does amount to plain error. Id.

[*PI8] This Court has applied the above-referenced
doctrine where an unrepresented juvenile appeals an is-
sue to which he failed to object in the trial court. In those
instances, we have held that the juvenile waived '(more
specifically "forfeited") his right to object to the magis-
trate's findings as supported by the hearing transcript. In
re J-M W., 9th Dist. Nos. 23066 & 23144, 2006 Ohio
6156, at PP5-9, [**14] citing In re Stanford, 9th Dist.
No. 20921, 2002 Ohio 3755.
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I We are mindful that this Court has frequently
interchanged these terms. See Hairston, supra, at
P9, quoting Olano, 507 U.S. at 733.

[*1319] An exception to the forfeiture doctrine ex-
ists, however, if plain error is found. Etter, 134 Ohio
App.3d at 492; Hairston at P9, quoting State v. McKee
(2001), 91 Ohio St.3d 292, 299 fn. 3 (Cook, J., dissent-
ing); Crim.R. 52(B). Plain error is defined as any error or
defect that affects an individual's substantial rights,
which is not brought to the attention of the trial court
through an objection. Crim.R. 52(B). However, Appel-
lant has neither argued plain error, nor has Appellant
explained why we should delve into either of these issues
for the first time on appeal. Accordingly, we decline to
address these issues. Appellant's second and third as-
signments of error are overruled.

III.

[**15] [*P20] Appellant's assignments of error
are overruled. The judgment of the Summit County
Court of Common Pleas is affirmed.

Judgment affirmed.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the Juvenile Court, County of Summit,
State of Ohio, to carry this judgment into execution. A
certified copy of this joumal entry shall constitute the
mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute thejoumal entry ofjudgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(E). The Clerk of the Court of Appeals is in-
structed to mail a notice of enuy of this judgment to the
parties and to make a notation of the mailing in the
docket, pursuant to App.R. 30.

Costs taxed to Appellant.

CARLA MOORE

FOR THE COURT

WHITMORE, P. J.

DICKINSON, J.

CONCUR
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OPINION

within a three year period. Appellant contends that he
was not properly afforded his right to an attomey at both
the adjudication and dispositional phases of the most
recent probation revocation proceeding. He also argues
that the court failed to timely notify him of the basis for
the probation revocation and failed to explain the conse-
quences of his admission of the violation.

[*P2] Appellee contends that Appellant has been
through numerous probation revocation hearings arising
from the 2002 delinquency adjudication and had been
previously advised of his right to counsel at least seven
times. Appellee also points out that Appellant's guardian
ad litem, his custodian, and members of the DYS were at
the hearing to assist him. Appellee concludes that, under
the circumstances, Appellant waived the right to counsel.
Appellee's arguments are not persuasive. No matter how
many times Appellant has been through the probation
revocation process, the court was required to make it
clear that he had a right to assistance of counsel, and any
waiver of that right must be equally clear from the re-
cord. The [**3] judgment of the trial court and Appel-
lant's admission are hereby vacated, and the case is re-
manded for further proceedings.

WAITE, J.

[*P1] Juvenile Appellant Roberj L. Lolu• appeals
the decision of the Monroe County Court of Common
Pleas, Juvenile Division, finding him in violation of his
probation and imposing the terms of his prior delin-
quency disposition. His prior delinquency adjudication in
2002 arose from a charge of forcible rape, which was
reduced to an admission to the charge of gross sexual
imposition. He was placed in the care of the Department
of Youth Services (DYS) for a minimum of six months
to a maximum which will be reached on the date he at-
tains age 21. The penalty was suspended and Appellant
was placed on [**2] probation. Numerous probation
revocation proceedings were initiated at different times

PRIOR HISTORY OF THE CASE

[*P3] On June 7, 2002, Appellant was charged with
delinquency based on an alleged forcible rape. The
charge arose from events that occurred on June 6, 2002,
in which Appellant was accused of engaging in oral sex
with a five-year old boy. Appellant was eleven years old
when the incident took place.

[*P4] Counsel was appointed, and on July 25,
2002, Appellant admitted to the reduced charge of gross
sexual imposition.

[*P51 On August 13, 2002, the Monroe County
Court of Common Pleas, Juvenile Division, ordered Ap-
pellant to be detained in the custody of the Department
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of Youth Services for a period of not less than six
months up to a maximum which will be reached on the
date Appellant attains age 21. The court also ordered
Appellant to submit to drug/alcohol and mental health
assessments, to obtain counseling, to perform 500 hours
of public service work, to pay a fine of $ 1,200 or further
public service work if the fine could not be paid, and to
pay court costs within 30 days. The sentence was sus-
pended and Appellant [**4] was placed on probation
until age 21 and committed to Oakview Juvenile Reha-
bilitation Center.

[*P6] On October 3, 2002, Appellant was charged
with violating his probation due to possession of drugs in
school. He was arraigned on October 3, 2002. He ap-
peared without counsel, and at the arraignment he admit-
ted to the probation violation.

[*P7] On October 24, 2002, another motion to re-
voke probation was filed due to Appellant's failure to
obey rules at Oakview Juvenile Rehabilitation Center. A
hearing was held on November 6, 2002, at which Appel-
lant was advised of his right to counsel. He waived the
right to counsel and admitted to the probation violation.
The court proceeded to disposition and ordered that Ap-
pellant be placed in the care of the Monroe County De-
partment of Job and Family Services for placement at
New Horizon Youth Center.

[*P8] On March 23, 2003, a motion to revoke pro-
bation was filed for failure to follow the rules at New
Horizon Youth Center. A hearing was held on April 4,
2003, at which Appellant was not represented by coun-
sel, and there is no indication that he was told of his right
to counsel. The court found that Appellant violated his
probation [**5] based on 20 incident reports from New
Horizon Youth Center. Disposition was postponed to a
later date.

[*P9] Other motions to revoke probation were filed
on October 27, 2003, and November 24, 2003. A hearing
was held on November 21, 2003, at which Appellant was
advised of his right to counsel. He waived that right and
admitted to the probation violation. Disposition occurred
immediately, and Appellant was ordered to serve 16 days
in detention.

[*P10] On January 20, 2004, yet another motion to
revoke probation was filed, alleging that Appellant as-
saulted Brian Warrington, an employee of New Horizon
Youth Center. Appellant tried to stab Mr. Warrington
with a pencil, and there are indications that he also bit
another staff member in the face. Appellant was ar-
raigned the same day, and counsel was appointed. On
February 2, 2004, Appellant, with counsel, admitted to
assault and criminal damaging, and the court immedi-
ately reimposed the original punishment from August 13,
2002, ordering Appellant to be cotnmitted to the De-
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partment of Youth Services for a period of not less than
six months and a maximum set at the date Appellant
reaches age 21. On March 4, 2004, Appellant filed [**6]
an appeal to this Court.

[*Pl I] On March 10, 2004, the trial court held a
hearing to determine if Appellant should be granted judi-
cial release. Appellant appeared with counsel. The court
filed a journal entry the same day granting Appellant
judicial release and transferring custody of Appellant to
the Monroe County Department of Job and Family Ser-
vices.

[*P12] On March 15, 2004, the court filed a judg-
ment entry more fully explaining the terms of judicial
release and probation. The first requirement of probation
was that Appellant obey all state and local laws. There
were a total of 13 terms of probation listed in the judg-
ment entry.

[*P13] On March 30, 2004, Appellant filed a mo-
tion to dismiss the pending appeal. This Court dismissed
the appeal on April 26, 2004.

[*P14] On July 1, 2004, the state filed a motion to
revoke probation because Appellant ran away from his
residential placement and resisted arrest. A hearing was
held on July 8, 2004. Appellant was advised of his right
to counsel. He waived the right, and admitted to the pro-
bation violation. The court held a dispositional hearing
on July 19, 2004. The court ordered Appellant to con-
tinue in the custody [**7] of the Monroe County De-
partment of Job and Family Services, and placed him
under community control until May 21, 2009.

[*P15] On June 15, 2005, the court filed a journal
entry reviewing Appellant's case. The entry noted that
Appellant was doing much better in complying with the
rules at the Certified Ohio Boys Residential Academy
("C.O.B.R.A."), and had no derogatory incident reports
for two months. The court stated that the projected date
for Appellant's permanent adoption was January 1, 2008.
The court continued the prior case plan. Then, on July
14, 2005, the court filed another review update, and ter-
minated Appellant's placement with C.O.B.R.A. and
found that he was not ready for adoption because he was
undisciplined and violent.

[*Pl6] On December 5, 2005, Appellant's proba-
tion officer filed another motion to revoke probation be-
cause he failed to follow school rules and was disrespect-
ful to his foster parents. This motion was later with-
drawn, but another motion followed on January 3, 2006,
stating that Appellant left his public service work with-
out permission and that his whereabouts were unknown.
A hearing was held on the same day, and Appellant again
waived his right [**8] to counsel and admitted to the
charge. On January 23, 2006, the trial court filed its dis-
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position order. Appellant was taken out of foster care and
was sent to a treatment facility in Kokom`o, Indiana.

[*P17] On May 1, 2006, another motion to revoke
probation was filed, stating that Appellant was charged
with two counts of auto theft in Indiana; Class D felonies
according to Indiana law. The court held a hearing on
June 2, 2006. Present were Appellant, his probation offi-
cer, two members of the Monroe County Department of
Job & Family Services, and his guardian ad litem. The
transcript of the hearing is part of the record. The hearing
was presided over by a visiting judge from Harrison
County. The following dialog took place:

[*P18] "THE COURT: * * * Robert, did you re-
ceive a copy of the motion to revoke probation?

[*P19] "THE JUVENILE: No, Sir.

[*P20] "THE COURT: Then I will read it to you at
this time.

[*P21] "Now comes the undersigned and hereby
moves the Court to revoke the probatiott of Robert Lohr
as the juvenile has been adjudicated a delinquent in
Howard County, Indiana for two charges of auto theft,
being charged class D felonies if committed by [**9] an
adult.

[*P221 "So the basis for the revocation is your de-
linquency actions out of the State of Indiana.

[*P23] "Do you have any other questions for what
you're being charged, sir?

[*P24] "THE JUVENILE: No, Sir.

[*P25] "THE COURT: Okay. At this point, sir, you
have the right to have an attomey - you can do this two
ways.

[*P26] "You can admit to this charge at this point
or you can request a full hearing on this matter, have an
attorney present who can cross examine witnesses and go
forward.

[*P27] "Which way would you like to proceed, sir?

[*P28] "THE JUVENILE: I admit.

[*P29] "THE COURT: You want to admit at this
time?

[*P30] "THE JUVENILE: Yes.

[*P31] "THE COURT: You understand that by en-
tering an admission, you will be waiving all your trial
rights of cross examination, right of appeal and so forth.

[*P32] "Has anybody promised you anything or is
anybody forcing you to enter this admission?

[*P33] "THE JUVENILE: No, sir.
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[*P341 "THE COURT: Do you understand that by
entering this admission, the Court has a full range of
sentencing possibilities including a DYS commitment?

[*P35] "THE JUVENILE: [**10] Yes.

[*P36] "THE COURT: Knowing all of this, do you
still wish to enter an admission at this time?

[*P37] "THE JUVENILE: Yes.

[*P38] "THE COURT: Okay. The Court will ac-
cept your admission as knowingly made, voluntarily
made and understandably made, being you know what
the allegation is against you, you know what your rights
are; and you know what the maximum potential penalties
could be." (Tr., pp. 3-5.)

[*P39] Appellant was fifteen years old at the time
this hearing took place. Later in the hearing, Appellant
told the judge he had been involved with various coun-
seling programs, had mental evaluations, and was on
medication. Appellant described problems he had had in
each detention or placement center. He stated that he
liked the C.O.B.R.A. program the best.

[*P40] After the court accepted the admission, it
proceeded to the disposition phase. The Court's judgment
entry, filed on June 2, 2006, reimposed the commitment
to the DYS that was originally imposed on August 13,
2002, for a minimum period of six months to a maximum
at age 21. The judgment entry was corrected nunc pro
tunc on June 22, 2006, to make a clerical correction con-
cerning time that Appellant [**11] had already spent in
detention.

[*P41] Appellant filed this tiniely appeal on June
29, 2006, and appellate counsel has been appointed.

ASSIGNMENTS OF ERROR

[*P42] "THE TRIAL COURT VIOLATED
ROBERT LOHR'S RIGHT TO COUNSEL AND
RIGHT TO DUE PROCESS UNDER THE FIFTH,

SIXTH, AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION, ARTICLE I,
SECTION SIXTEEN OF THE OHIO CONSTITUTION,
OHIO REVISED CODE SECTION 2151.352, AND JU-
VENILE RULES 4 AND 35."

[*P431 "THE JUVENILE COURT VIOLATED
ROBERT LOHR'S RIGHT TO DUE PROCESS OF
LAW AS GUARANTEED BY THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION; ARTICLE I, SECTION
SIXTEEN OF THE OHIO CONSTITUTION; AND
JUVR. 35, WHEN IT FAILED TO FOLLOW THE
REQUIREMENTS OF JUV.R. 35(B)."
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[*P44] "ROBERT LOHR'S ADMISSION TO HIS
PROBATION VIOLATION WAS NOT KNOWING,
VOLUNTARY, AND INTELLIGENT, IN VIOLATION
OF THE FIFTH AND FOURTEENTH AMENDMENTS
TO THE UNITED STATES CONSTITUTION, ARTICLE
I, SECTIONS 10 AND 16 OF THE OHIO CONSTITU-
TION, JUVENILE RULE 29, AND 35(B)."

[*P45] The appeal alleges a variety of errors in the
hearing held on June 2, 2006, in which Appellant admit-
ted to the commission of a probation violation [**12]
and which led to his return to the DYS. The arguments
are somewhat intermingled, and therefore, the assign-
ments of error will be treated together.

[*P46] Appellant first argues that he was not prop-
erly afforded the right to counsel prior to the point that
the court accepted his admission. As Appellant correctly
states, juvenile delinquency defendants are generally
entitled to counsel at all stages of the proceedings against
them. R.C. § 2151.352; Juv.R. 4; In re Gault (1967), 387
U.S. 1, 87 S.Ct. 1428, 18 L.Ed.2d 527; State ex rel. As-
berry v. Payne (1998), 82 Ohio St.3d 44, 48, 1998 Ohio
596, 693 N.E.2d 794. This case involves juvenile proba-
tion revocation proceedings rather than an initial deter-
mination of delinquency. Some courts have held that the
formal procedures used in adult probation revocation
proceedings do not necessarily apply to juvenile proba-
tion revocation hearings. See, e.g., In re Burton (Aug. 14,
1997), 8th Dist. 70141, 1997 Ohio App. LEXIS 3676.
Nevertheless, Juv.R. 35(B) specifically states:

[*P47] "(B) Revocation of probation. The court
shall not revoke probation except after a hearing at which
the child shall be present and apprised of the grounds
[**13] on which revocation is proposed. The parties
shall have the right to counsel and the right to appointed
counsel where entitled pursuant to Juv. R. 4(A). Proba-
tiott shall not be revoked except upon a finding that the
child has violated a condition of probation of which the
child had, pursuant to Juv. R. 34(C), been notified."

[*P48] In addition, R.C. § 2151.352 states, in perti-
nent part: "A child * * * is entitled to represertation by
legal counsel at all stages of the proceedings under this
chapter or Chapter 2152. of the Revised Code."

[*P49] This Court has held a number of times that
a "meaningful dialogue" must take place between the
magistrate or judge at juvenile probation revocation pro-
ceedings before a waiver of the right to counsel can be
considered valid. In re Mulholland, 7th Dist. No. 01-
C.A.-108, 2002 Ohio 2213; In re Royal (1999), 132 Ohio
App.3d 496, 725 N.E.2d 685. The dialog that took place
in this case cannot be called meaningful, and appears to
be misleading as to the right to counsel. After the judge
told Appellant he had a rigltt to an attorney, he then said:
"[Y]ou can do this two ways. You can admit to this
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charge at this point [**14] or you can request a full
hearing on this matter, have an attorney present who can
cross examine witnesses and go forward." (Tr., p. 4.) On
reading the court's statement it does appear that Appel-
lant could believe he was offered the right to an attorney
if he wanted a full hearing with witnesses, but not if he
merely wanted to admit to the charge. This interpretation
would be clearly incorrect, because Appellant was per-
mitted to have counsel whether he admitted to the charge
or not. R.C. § 2151.352 and Juv.R. 35, do not "differenti-
ate between a child who chooses to deny a charge and a
child who admits to a charge" with respect to the child's
right to counsel. In re William B., 163 Ohio App.3d 201,
2005 Ohio 4428, 837 N. E.2d 414, P23.

[*P50] Even if the trial judge's statement was not
an outright misstatement but is viewed more as an am-
biguous or unclear statement of the law regarding the
right to counsel, it is axiomatic that ambiguities, particu-
larly ambiguities of law, in criminal and in juvenile pro-
ceedings are generally resolved in the defendant's favor.
State v. Carr, 767 Ohio App.3d 223, 2006 Ohio 3073,
854 N.E.2d 571, P4; State v. Simpson, 148 Ohio App.3d
221, 2002 Ohio 3077, 772 N.E.2d 707, P21. [** 151

[*P51] Appellee argues that Appellant had been
through the probation revocation procedure many times
before and knew what it meant to waive his right to an
attontey and to admit to the revocation charges. Appellee
also contends that other people were present to assist
Appellant at the hearing, including his custodian, a rep-
resentative of the DYS, and his guardian ad litem. It is
true that a juvenile's prior experience with the juvenile
justice system may be a factor in determining whether a
waiver of counsel is valid. See, e.g., In re Grin (Sept.
27, 1996), 3rd Dist. No. 14-96-14, 1996 Ohio App.
LEXIS 4299. Appellee acknowledges though, that there
are other iniportant factors for the trial court to consider
and that, "[t]he trial court is required to give close scru-
tiny to factors such as the juvenile's age, emotional sta-
bility, mental capacity, and prior criminal experience,"
before accepting a juvenile's waiver of counsel as valid.
See In re Kindred, 5th Dist. No. 04 CA 7, 2004 Ohio
3647, P20, cited by Appellee. The trial court did not give
"close scrutiny" to any of these factors, and in fact, made
no inquiry at all. The trial court then appears to incor-
rectly explain to Appellant [**16] that he only had the
right to counsel if he wanted a full hearing with wit-
nesses, and proceeded to ask Appellant how he wanted to
proceed. Appellant responded by saying "I admit" rather
than by stating that he was waiving his right to counsel.
(Tr., p. 4.) The record simply does not reflect any valid
and recognizable waiver of the right to counsel.

[*P52] Furthermore, the procedural history of this
case is not particularly consistent with respect to Appel-
lant's right to counsel. The record reflects that many pro-
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bation revocation hearings took place. For some hear-
ings, counsel was automatically appointed. At other
times, there seems to have been no mention at all of the
right to counsel. Sometimes Appellant was asked to
waive the right, and sometimes not. There is no consis-
tent pattern. Even an adult would have had a difficult
time deciphering how and when the right to counsel
would apply from one hearing to the next.

[*P53] The record reflects that Appellant was not
properly afforded his right to counsel, and that his waiver
of counsel was not knowingly and intelligently made.
Therefore, his admission to the probation violation and
the juvenile court's judgment must be[** 17] vacated.

[*P54] Although Appellant's denial of counsel ar-
gument gives us a sufficient basis for allowing him to
withdraw his admission to the probation violation, he
presents a number of other arguments that merit some
comment. First, Appellant contends that the court was
required to notify him of the condition of probation that
was violated, pursuant to Juv.R. 35(B). The court in-
formed Appellant that he had been adjudicated delin-
quent in Indiana for two charges of auto theft and that the
Indiana delinquency action was the basis for revocation
of probation. Appellant is correct that the judge did not
actually describe any condition of probation that was
violated. The only conditions of probations found in the
record are listed in the March 15, 2004, judgment entry.
One of the conditions is that Appellant must obey "all
State and Local laws." This is presumably the condition
that he disobeyed. Obviously, committing a felony in
Indiana is a violation of state law, and would be a proba-
tion violation. Although it probably would have been
preferable for the trial court to simply state the specific
condition of probation that was violated, the record does
indicate that Appellant understood [**18] or should
have understood the nature of the probation violation.

[*P55] Appellant next argues that the trial court
failed to explain the consequences of admitting to the
charge, as required by Juv.R. 29(D), which states:

[*P561 "(D) Initial procedure upon entry of an
admission. The court may refuse to accept an admission
and shall not accept an admission without addressing the
party personally and determining both of the following:

[*P57] "(1) The party is making the admission vol-
untarily with understanding of the nature of the allega=
tions and the consequences of the admission;

[*P58] "(2) The party understands that by entering
an admission the party is waiving the right to challenge
the witnesses and evidence against the party, to remain
silent, and to introduce evidence at the adjudicatory hear-
ing."
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[*P59] Juv.R. 29(D) requires that a juvenile admis-
sion be done voluntarily, with full knowledge of the na-
ture of the allegation and the consequences of the admis-
sion, including that the admission waives the right to
confront witnesses and evidence, to remain silent, and to
introduce evidence in the juvenile's favor. Although the
rule does not specifically [**19] require an explanation
of the maximum penalty that could be imposed, it is gen-
erally accepted that the trial court's explanation of the
"consequences" of the admission must include some dis-
cussion of the possible penalties. In re Hendrickson
(1996), 114 Ohio App.3d 290, 293, 683 N. E.2d 76; In re
Keck (Aug. 14, 1997), Cuyahoga App. No. 71074, 1997
Ohio App. LEXIS 3674. Finally, the juvenile court must
substantially comply with Juv.R. 29(D) for the admission
to be valid. In re Graham, 147 Ohio App.3d 452, 2002
Ohio 2407, 770 N.E.2d 1123, PIO.

[*P60] Appellant is aware that Juv.R. 29 is the rule
that generally covers the initial adjudication of delin-
quency, and that it does not specifically refer to proba-
tion revocation proceedings. Appellant acknowledges
that at least one court, the Ninth District Court of Ap-
peals, has held that Juv.R. 29 does not apply to juvenile
probation revocation proceedings. In re Beechler (1996),
115 Ohio App.3d 567, 685 N.E.2d 1257. Nevertheless,
we have applied Juv.R. 29 to probation revocation pro-
ceedings in two recent cases, namely, In re Royal, a 1999
case, and In re Mulhollancl, a 2002 case, both of which
were cited [**20] above, and we will apply Juv.R. 29 in
this case.

[*P61] In the instant case, Appellant was informed
that he would be waiving his right to cross-examination
and his right to an appeal (which Appellant did not actu-
ally waive). (Tr., p. 4.) The court did not mention that
Appellant was waiving the right to present evidence and
call witnesses, or the right to remain silent, which are
both expressly mentioned in Juv.R. 29(D). As far as the
possible penalties involved, the court stated that it had
the "full range of sentencing possibilities including a
DYS commitment." (Tr., p. 5.) The court did not explain
that Appellant could be held in the custody of DYS until
his 21st birthday. A juvenile judge may know what the
"full range" of penalties means, but a 15-year-old boy
who is unrepresented by counsel and who is taking
medication for behavioral problems might not know,
regardless of how many times he has been through the
probation revocation process. Althougb this argument
might not be strong enough to warrant reversal on its
own, it certainly bolsters Appellant's overall argument
that reversible error occurred at the June 7, 2006, hear-
ing.

[*P62] There is at least one reversible [**21] error
arising from the trial court's colloquy with Appellant
regarding his waiver of counsel and his admission to the
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probation violation. For the reasons explained above, we hereby remanded to the juvenile court for further pro-
sustain his three assignments of error. Appellant's admis- ceedings consistent with this Opinion.
sion is withdrawn and vacated, and the judgment of ad- Donofrio, J., concurs.
judication and disposition is also vacated. The case is

Vukovich, J., concurs.
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OPINION

DECISION.

MARK P. PAINTER, Judge.

[*P1] Defendant-appellant Mario Meatchem was
adjudicated delinquent for burglary ' and now argues that
(1) there was insufficient evidence, as a matter of law, to
adjudicate him delinquent for burglary; (2) the adjudica-
tion was against the manifest weight of the evidence; and
(3) his trial counsel was ineffective for failing to present
adequate objections to the magistrate's decision.

I R.C. 2911.12(A)(2).

[*P2] Because no person other than Meatchem's
accomplices was "present or likely to be present" for the
purposes of R.C. 2911.12(A)(2), we hold that there was
insufficient evidence to find Meatchem guilty of second-
degree burglary. But third-degree burglary as defined
[**3] in R.C. 2911.12(A)(3) is a lesser-included offense
of burglary under R.C. 2911.12(A)(2). ` Because the state
proved all the elements of third-degree burglary beyond
a reasonable doubt, we reverse the delinquency adjudica-
tion and remand the cause to the trial court for an adjudi-
cation of delinquency based on burglary as defined in
R.C. 2911.12(A)(3).

2 See State v. Brown (Apri128, 2000), Ist Dist.
No. C-980907, 2000 Ohio App. LEXIS 1820.

L Getting High and Breaking into a Neigbbor's Aouse

[*P3] Christopher Madden lived with his family in
Blue Ash, Ohio. During the summer months of each
year, Madden and his children camped in New Rich-

A-54



2006 Ohio 4128, *; 2006 Ohio App. LEXIS 4054, **

mond. They did not live in the Blue Ash house at all dur-
ing the summer. Since Madden worked in Montgomery
(which is a neighboring municipality), he would stop by
and check the house a few times a week. Unfortunately
for Madden, a neighborhood juvenile, Steffan Donnellon,
knew that Madden and his family [**4] did not reside in
the house during the summer.

[*P4] Donnellon initially met Meatchem the mom-
ing of the burglary at a neighborhood carwash. Donnel-
Ion stated that he and his friends had been listening to
music and talking about marijuana when Meatchem had
approached them about where he could "get a half
ounce." Donnellon testified that he had told Meatchem to
join them, because he knew where they could get "some
weed."

[*P5] Donnellon, Meatcham, and three other boys-
Matt Trost, Joseph McDermitt, and Demetris Hall-then
went to Donnellon's house to smoke marijuana, drink
Hennessey, and listen to music. Donnellon testified that
the boys had decided to break into Madden's house be-
cause they had been "bored."

[*P6] All the boys except Trost entered the Mad-
den house in the early afternoon by breaking down a dog
door. The boys took video games and some stereo
equipment the first time they entered the house.

[*P7] But the break-in did not go unnoticed. A
neighbor saw the boys enter and contacted Madden and
the police. When the police arrived, the boys had already
fled to Donnellon's house.

[*P8] When Trost rejoined the boys later in the af-
temoon, he wanted to [**5] enter the Madden house as
well. So the boys entered through the dog door again,
this time searching for a safe. But the neighbor again saw
the boys enter the house and called the police. This time,
the police arrived in time and caught four of the boys as
they left the residence-Donnellon, Trost, Hall, and
McDermitt. The police did not search the house, and
Meatchem was not apprehended.

[*P9] When questioned, the four boys described
Meatchem as an accomplice, but did not know his name,
since they had just met him only hours earlier. Each de-
scribed Meatchem, and the police went to the carwash
and gas station where the boys had met him. The gas
station's manager recalled a young inan fitting
Meatchem's description as someone who had earlier har-
assed one of his salesclerks.

[*P10] When Meatchem returrted to the gas station
a few days later, the manager called the police. The po-
lice then learned Meatchem's name and address and
placed his picture in a photo lineup. All the boys who
were shown the lineup identified Meatchem as the per-
son who had been with them during the burglary.
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[*PI I] Meatchem denied the boys' allegations and
claimed that he had never entered Madden's [**6]
house. Instead, Meatchem asserted that he knew Donnel-
Ion and Trost only through a pick-up football game he
had joined at a local park. Meatchem also asserted that
he could not have committed the burglary because he had
attended Southem Ohio College at night. He testified that
Lori Colbert, his brother's girlfriend, drove him to class
every day. She corroborated his account by testifying
that she could not recall his missing any days of school.

[*P12] The trial court found Donnellon and Trost's
testimony to be more credible and adjudicated Meatchem
delinquent based on the crime of burglary in violation of
R.C. 2911.12(A)(2), a second-degree felony. Meatchem
was then committed to the Department of Youth Services
for a minimum term of one year and a maximum term
that would end on his 21st birthday.

R. Sufficiency of the Evidence

[*P13] In his first assignment of error, Meatchem
argues there was insufficient evidence as a matter of law
to convict him of burglary in violation of R.C.
2911.12(A)(2). Meatchem contends that the state failed
to produce sufficient evidence to prove an esseutial ele-
ment of burglary as [**7] a second-degree felony-
namely, that a person other than one of his accomplices
had been "present or likely to be present" at the time of
the offense.

[*P14] Under R.C. 2911.12(A)(2), "No person, by
force, stealth, or deception, shall ***[t]respass in an
occupied structure or in a separately secured or sepa-
rately occupied portion of an occupied structure that is a
permanent or temporary habitation of any person when
any person otlier than an accomplice of the offender is
present or likely to be present, with purpose to commit in
the habitation any criminal offense."

[*P15] When reviewing the sufficiency of the evi-
dence, we must examine the evidence in the light most
favorable to the state and determine whether that evi-
dence could have convinced any rational trier of fact that
the essential elements of the crime had been proved be-
yond a reasonable doubt.'

3 See State v. Jenks (1991), 61 Ohio St.3d 259,
574 N.E.2d 492, paragraph two of the syllabus.

[**8] [*P16] Thus, the issue before this court is
whether any person other than an accomplice of
Meatchem was present or likely to be present at Mad-
den's house- To determine whether people were present
or likely to be present under R.C. 2911.12(A)(2), a de-
fendant's knowledge about habitation is not material.
"The issue is not whether the burglar subjectively be-
lieved that persons were likely to be there, but whether it
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was objectively likely." ' The signi5cant inquiry is the
"probability or improbability of actual occupancy which
in fact exists at the time of the offense, determined by all
the facts surrounding the occupancy." ' Merely showing
that people dwelled in the residence is insufficient. In-
stead, the state must adduce specific evidence that people
were present or likely to be present. R And as the Ohio
Supreme Court has stated, "Where the state proves that
an occupied structure is a permanent dwelling house
which is regularly inhabited, that the occupying family
was in and out on the day in question, and that such
house was burglarized when the family was temporarily
absent, the state has presented sufficient evidence to sup-
port a charge of [burglary [**9] under R.C.
2911.12(A)(2)]."'

4

See State v. Cravens (June 25, 1999), 1st
Dist. No. C-980526, 1999 Ohio App. LEXIS
2873. See, also, State v. Brown (Apr. 28, 2000),
Ist Dist. No. C-980907, 2000 Ohio App. LEXIS
1820.

5 Id., citing State v. Durham (1976), 49 Ohio
App.2d 231, 239, 360 N.E.2d 743.

6 Id., citing State v. Fowler (1983), 4 Ohio
St.3d 16, 18-19, 4 Ohio B. 14, 445 N.E.2d 1119.

7 Id., citing State v. Kilby (1977), 50 Ohio St.2d
21, 361 N.E.2d 1336, paragraph one of the sylla-
bus.

[*P17] "Likely" means more likely than not. That
is, there must be a greater than 50% percent likelihood
that someone will be in the dwelling at the time of the
burglary.

[*P18] The burden is on the state to prove every
element of the offense. At Meatchem's trial, there was
scant testimony on this issue.

[*P19] Madden and his children did not live in
their house during the summer. Instead, they camped in
New Richmond. Madden worked in a neighborhood near
[**10] the house and testified that he would check on
the house a "few times a week." Checking on a house a
few times a week for a few minutes cannot constitute
being "present or likely to be present" under R.C.
2911.12. We do not even know if anyone was "likely to
be present" even if Madden and his family were not
camping all summer. For example, if the children were
always in school and Madden was always at work at a
certain time, the case would be similar to State v. Brown,
a where we held that when the homeowner worked all
day, and there was no evidence that he regularly came
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home during the day, the state had failed to prove that a
person was likely to be present.

8 (Apr. 28, 2000), 1st Dist. No. C-980907, 2000
Ohio App. LEXIS 1820.

[*P20] We, therefore, hold that the state failed to
present sufficient evidence to support a conviction for
burglary in violation of R. C. 2911.12(A) (2).

III. Lesser-Included Offense

[*P21] Nevertheless, we note that R.C.
2911.12(A)(3) [**11] sets forth a lesser-included offense
to the one for which Meatchem was charged in this case.
Under R.C. 2911.12(A) (3), "No person, by force, stealth,
or deception, shall ***[t]respass in an occupied struc-
ture or in a separately secured or separately occupied
portion of an occupied structure, with purpose to commit
in the structure or separately secured or separately occu-
pied portion of the structure any criminal offense."

[*P22] The Ohio Supreme Court has constructed a
three-prong test to determine whether a criminal offense
is a lesser-included offense of another: "(1) the offense
carries a lesser penalty than the other; (2) the greater
offense cannot, as statutorily defined, ever be committed
without the lesser offense, as statutorily defined, also
being cotnmitted; and (3) some element of the greater
offense is not required to prove the commission of the
lesser offense." '

9 See State v. Barnes, 94 Ohio St.3d 21, 25-26,
2002 Ohio 68, 759 N.E.2d 1240, citing State v.
Deem (1988), 40 Ohio St.3d 205, 533 N.E.2d
294, paragraph three of the syllabus.

[**12] [*P23] As we have noted, R.C.
2911.12(A)(3) defines burglary as trespassing in an oc-
cupied structure by force, stealth, or deception with the
purpose to commit in the stnicture any criminal offense.
Thus, R.C. 2911.12(A)(3) omits the one element on
which the state had failed to present sufficient evidence
in this case-the presence or likely presence of someone
other than an accomplice of the offender. Because bur-
glary as defined in R.C. 2911.12(A)(2) cannot be com-
mitted without also having committed the lesser offense
set forth in R.C. 2911.12(A)(3), there was sufficient evi-
dence to adjudicate Meatchem delinquent as to the lesser
offense of burglary.

[*P24] When the evidence shows that a defendant
is not guilty of the degree of the crime for which he was
convicted, but is guilty of a lesser-included offense, a
court may, instead of granting a new trial, modify the
conviction. '° Accordingly, we reverse Meatchem's adju-
dication as delinquent for a violation of R.C.
2911.12(A)(2), and we remand to the trial court with
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instructions to enter an adjudication [**13] of delin-
quency based on the lesser-included offense of burglary
in violation of R.C. 2911.12(A)(3). Meatchem's first as-
signment of error is thus sustained.

10

See Crim.R. 33(A)(4). See, also, State v.
Harris (1996), 109 Ohio App.3d 873, 876, 673
NE.2d 237.

IV. Manijest Weight

[*P25] In his second assignment of error,
Meatchem argues that his adjudication was against the
manifest weight of the evidence. We recast this assign-
ment of error as a challenge to the balance struck by the
juvenile court in weighing the evidence supporting a
conviction for burglary in violation of RC.
2911.12(A)(3).

[*P26] A review of the manifest weight of the evi-
dence puts the appellate court in the role of a "thirteenth
juror." " We must review the entire record, weigh the
evidence, consider the credibility of the witnesses, and
determine whether the trier of fact clearly lost its way
and created a manifest miscarriage [** 14] ofjustice. " A
new trial should be granted only in exceptional cases,
where the evidence weighs heavily against conviction. "

11 See State v. Thompkins, 78 Ohio St.3d 380,
387, 1997 Ohio 52, 678 N.E.2d 541.

12 Id., citing Tibbs v. Florida (1982), 457 U.S.
31, 42, 102 S. Ct. 2211, 72 L. Ed 2d 652.

13 Id.

[*P27] R.C. 2911.12(A)(3) proscribes trespassing
in an occupied stntcture by force, stealth, or deception,
with a purpose to commit a crime.

[*P28] Donnellon and Trost testified that, with
Meatchem, they had broken into Madden's house through
the dog door and had stolen video games and stereo
equipment. Madden confirmed in his testimony that the
boys had not had his permission to be in his house and
had stolen video games and stereo equipment.

[*P29] Meatchem claimed that he had not broken
into Madden's house and had instead been at class at
Southern Ohio College. But our review of the record
does not persuade [**15] us that the trial court lost its
way and created a manifest miscarriage ofjustice in con-
cluding that the state had met its burden of proving those
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elements of burglary set forth in R.C. 2911.12(A)(3).
Accordingly, we overrule Meatchem's second assign-
ment of error.

P. Ineffective Assistance

[*P30] Meatchem's third assignment of error chal-
lenges the effectiveness of his trial counsel in failing to
file proper objections to the magistrate's decision.

[*P31] In Strickland v. Washington, the United
States Supreme Court enunciated the two-prong standard
for evaluating claims of ineffective assistance of counsel.
" The defendant must show that counsel's representation
fell below an objective standard of reasonableness, over-
coming a strong presumption that counsel's conduct fell
within the wide range of reasonable professional assis-
tance. " And the defendant must show that counsel's per-
formance prejudiced the defense so as to have deprived
the defendant of a fair trial. 16 To prove prejudice, the
"defendant must show that there is a reasonable probabil-
ity that, but for counsel's unprofessional errors, the result
of the proceedings [** 16] would have been different." "

14 See Strickland v. Washington (1984), 466
U.S. 668, 104 S. Ct. 2052, 80 L. F.d. 2d 674.

15 Id at 687-688.

16 Id.

17 Id at 694.

[*P32] In this case, Meatchem's trial counsel filed
objections to the magistrate's decision with the trial court
and challenged the decision as against the manifest
weight of the evidence, but not the sufficiency of the
evidence. Because we have addressed botlt the manifest
weight of the evidence and the sufficiency of the evi-
dence in this appeal, trial counsel's failure to raise it in
the form of an objection to the tnagistrate's decision can-
not be said to have been prejudicial. Thus, we overrule
Meatchem's third assignment of error.

[*P33] The judgment of the juvenile court is re-
versed, and this case is remanded for further proceedings
in accordance with the terms of this decision.

Judgment reversed and cause remanded.

HILDEBRANDT, P.J., and [**17] GORMAN, J.,
concur.

A-57



Page 1

LEXSEE 2002 OHIO 2213

IN RE: DONALD MULHOLLAND, A MINOR CHILD

CASE NO. 01-C.A: 108

COURT OF APPEALS OF OHIO, SEVENTH APPELLATE DISTRICT, MAHON-
ING COUNTY

2002 Oleio 2213; 2002 Ohio App. LEXIS 2229

April 30, 2002, Decided
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CEEDINGS: Criminal Appea] from the Court of Com-
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versed and cause was remanded.

COUNSEL: For Plaintiff-Appellee State of Ohio: Atty.
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T. O'Halloran, Assistant Prosecuting Attomey, Youngs-
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OPINION BY: Cheryl L. Waite

[*P3] On November 3, 1999, Appellant Donald
Mulholland, was adjudicated delinquent in two cases
involving theft in violation of R.C. § 2913.02, a fifth
degree felony if committed by an adult, and aggravated
robbery in violation of R.C. § 2911.01, a first degree
felony if committed by an adult. These cases were prose-
cuted in the Mahoning County Court of Common Pleas,
Juvenile Division, and were designated as Case Nos. 99
JA 1228 (dealing with the theft charge) and 99 JA 1229
(dealing with the aggravated robbery charge). In a De-
cember 15, 1999, judgment entry, Appellant was sen-
tenced to comniitment to the Department of Youth Ser-
vices ("DYS") for six months on the theft charge and
three years on the aggravated robbery charge. Both sen-
tences were suspended and Appellant was placed on pro-
bation.

[*P4] On October 20, 2000, Appellant was adjudi-
cated delinquent on one count of breaking and entering
in violation of R.C. § 2911.13, a fifth degree felony if
committed by an adult, and one count of criminal damaa
ing in violation of R.C. § 2909.06 [**3] , a second de-
gree misdemeanor if cotnmitted by an adult. (10/26/00
J.E.). These charges were prosecuted under Case No. 00
JA 1347.

OPINION

WAITE, J.

[*Pl] This delayed appeal arises from ajudgment
of the Mahoning County Court of Common Pleas, Juve-
nile Division, revoking Appellant's probation for a previ-
ous juvenile delinquency adjudication. For the following
reasons, and because both the Appellant and the Appel-
lee agree as to the proper outcome of this appeal, we
reverse the trial court's judgment and remand this case
for further proceedings.

[*P2] Throughout all the events and proceedings
leading up to this appeal, Appellant was a[**2] juve-
nile.

[*P5] The dispositional hearing in Case No. 00 JA
1347 was begun on November 14, 2000, and eventually
concluded, after a number of continuances, on December
20, 2000. Additionally, Appellant was adjudicated delin-
quent on new charges of menacing at the November 14,
2000, hearing. These menacing charges were prosecuted
under Case. No. 00 JA 2013.

[*P6] On December 20, 2000, Appellant was sen-
tenced to DYS for six months on count one (breaking
and entering) in Case No. 00 JA 1347. (12/21 /00 J.E.)
The sentence was suspended in lieu of residential treat-
ment at Northeast Ohio Regional Center for Adolescent
Treatment ("N.O.R.C.A.T.") in Niles, Ohio. Appellant
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was sentenced to 90 days of detention on count two
(criminal damaging) in Case No. 00 JA 1347. Appellant
was also sentenced to 180 days of detention on Case. No.
00 JA 2013, with the sentence suspended in lieu of ad-
mission to N.O.R.C.A.T.

[*P7] On January 17, 2001, a Complaint for Viola-
tion of Probation was filed against Appellant in Case No.
00 JA 1347. The complaint alleged [**4] that Appellant
violated his probation by walking away from
N.O.R.C.A.T. without getting prior permission from the
court. A hearing on the probation violation was held be-
fore a magistrate that same day. Appellant and his
mother signed a waiver of right to recorded hearing, a
waiver of right to speedy trial, and a waiver of counsel.
On the waiver of counsel form, Appellant also put a
checkmark in the space indicating that he was pleading
guilty to the charge.

[*P8] The magistrate accepted Appellant's guilty
plea and set the dispositional hearing to be held before a
magistrate on January 22, 2001. At the hearing, the mag-
istrate ordered that Appellant's six-month suspended sen-
tence in Case. No. 00 JA 1347 be reimposed. (1/22/01
Tr., 8). The magistrate also found Appellant guilty of a
probation violation in Case No. 99 JA 1228, and ordered
that his six-month suspended sentence in that case be
reimposed, to be served consecutively to the sentence in
Case No. 00 JA 1347. (1/22/01 Tr., 8-9). The decision to
revoke probation in Case No. 99 JA 1228 appears to
have been a sua sponte order of the magistrate, because
the record does not indicate that Appellant was ever
charged with [**5] a probation violation in Case, No. 99
JA 1228, The Court of Common Pleas, Juvenile Divi-
sion, adopted the magistrate's decision on January 24,
2001.

[*P91 Appellant filed this delayed appeal on June
6, 2001. This Court granted leave to file a delayed appeal
on July 25, 2001.

[*P10] Appellant and Appellee agree that the third
assignment of error is dispositive of this appeal. Appel-
lant's third assignment of error asserts:

[*P11] THE TRIAL COURT VIOLATED DON-
ALD MULHOLLAND'S RIGHT TO COUNSEL UN-
DER THE DUE PROCESS CLAUSE OF THE FIFTH,
SIXTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION, ARTICLE I, SEC-
TION 16 OF THE OHIO CONSTITUTION, R.C.
2151.352, AND JUV.R. 4, AND JUV.R. 29 WHEN IT
FAILED TO MAKE A RECORD IN VIOLATION OF
JUV.R. 37 AND JUV.R. 40 (A-3)(A-6)(A-25)(A-26)
(Tr.3, p.2-10).

[*P121 Appellant contends that a juvenile has a
right to the assistance of counsel during delinquency
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proceedings. Appellant argues that this right is both
statutory and constitutional, citing R.C. 2151.352, Juv.R.
4 and 29, In re Gault (1967), 387 US. 1, and In re Agler
(1969), 19 Ohio St.2d 70. [**6]

[*P13] Appellant points out that Juv.R. 35(B) spe-
cifically grants a juvenile the right to assistance of coun-
sel as part of probation revocation proceedings:

[*P14] "(B) Revocation of probation

f*PI5] "The court shall not revoke probation ex-
cept after a hearing at which the child shall be present
and apprised of the grounds on which revocation is pro-
posed. The parties shall have the right to counsel and the
right to appointed counsel where entitled pursuant to Juv.
R. 4(A). Probation shall not be revoked except upon a
finding that the child has violated a condition of proba-
tion of which the child had, pursuant to Juv. R. 34(C),
been notified." (Emphasis added.)

[*P16] Appellant contends that the only evidence
in the record tending to support a finding that he waived
his right to counsel in Case No. 00 JA 1347 is a check-
mark on a preprinted "waiver of counsel" form signed by
himself and his mother. Appellant asserts that there is no
evidence at all of any waiver of the right to counsel in
the probation revocation hearing involving Case No. 99
JA 1228. Furthermore, Appellant argues that the January
18, 2001, Magistrate's Order, in [**7] which Appellant
was found guilty of the probation violation in Case No.
00 JA 1347, states that he did not waive his right to assis-
tance of counsel:

[*P17] "2. Subject child, after first being advised of
all procedural and constitutional rights, including ehe
right to counsel and a continuance herein, asserts said
rights and ADMITS the allegation as it appears in the
complaint." (Emphasis added.)

[*P18] Appellant argues that a trial court may only
accept a waiver of the right to counsel after it makes a,
"sufficient inquiry to determine whether the defendant
fully understands and intelligently relinquishes that
right." State v. Gibson (1976), 45 Ohio St.2d 366, para-
graph two of syllabus. Appellant argues that the record
does not and cannot support a finding that the trial court
made a sufficient inquiry into the waiver of counsel be-
cause the court failed to make a record of the January 17,
2001, hearing. Appellant asserts that, in spite of his
waiver of the right to have the hearing recorded, the
court was required by Juv.R. 37(A) and 40(D)(2) to re-
cord the hearing. Appellant concludes that any alleged
waiver of counsel is not supported [**8] by the record
and that the January 24, 2001, Judgment Entry should be
vacated.

[*P19] Appellee agrees that there were errors
committed in the revocation of Appellant's probation in
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both Case No. 99 JA 1228 and Case No. 00 JA 1347.
First, Appellee argues that Appellant had no prior notice
of probation revocation proceedings in Case No. 99 JA
1228, as required by Juv.R. 35. The record confirms Ap-
pellee's argument.

[*P201 Second, Appellee agrees that the preprinted
waiver of counsel form is insufficient, in and of itself, to
support a determination that Appellant properly waived
his right to counsel. Appellee cites to this Court's recent
holding in In re Royal (1999), 132 Ohio App.3d 496: "A
waiver form is not a valid substitute for the court's duty
to personally address the juvenile." Id at 505. The perti-
nent facts surrounding In re Royal are almost identical to
the facts of the matter now under review. In re Royal
involved a probation revocation hearing in a juvenile
delinquency case, held before a magistrate, in which the
juvenile and his mother signed a preprinted "waiver of
counsel" form. There was nothing else in [**9] the re-
cord indicating that a meaningful dialogue had taken
place between the court and juvenile regarding the
waiver of the right to counsel. Our holding in In re Royal
is patently applicable to the facts of the matter before us.
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[*P21] Based on the arguments of both parties in
this case, we sustain Appellant's third assignment of er-
ror. There is no evidence that Appellant was properly
notified that he was being prosecuted for a probation
violation in Case No. 99 JA 1228, and no evidence that
he waived his right to counsel during those proceedings.
Both of these rights are established by Juv.R. 35(B). See
In re Royal, supra, at 508. Fur[hermore, as we held in In
re Royal, a mere checkmark on a preprinted "waiver of
counsel" form, by itself, is insufficient to establish that a
meaningful dialogue has taken place establishing a
knowing, voluntary and intelligent waiver of the right to
counsel. Id at 505. Therefore, there is insufficient sup-
port in the record that Appellant properly waived his
right to counsel in Case No. 00 JA 1347 as well.

[*P22] For these reasons, we reverse the January
24, 2001, Judgment Entry of the [**10] Mahoning
County Court of Common Pleas, Juvenile Division,
which adopted the January 24, 2001 Magistrate's Deci-
sion and remand this case for further proceedings accord-
ing to law and consistent with this Opinion.

Donofrio and DeGenaro, JJ., concur.
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OPINION

DECISION AND JOURNAL ENTRY

Dated: May 23, 2001

This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

BAIRD, Judge.

Fawn Rogers appeals the decision of the Summit
County Court of Common Pleas, Juvenile Division,
which revoked Rogers' probation and retumed her to
detention, following a hearing on a probation violation.
This court affirms.

Fawn Rogers was charged in juvenile court with two
counts of rape of her two cousins. On October 27, 1999,
Fawn Rogers admitted to the two counts of rape. On
January 26, 2000, the juvenile court committed Rogers to

the Department of Youth Services ("DYS"), but sus-
pended the commitment and imposed conditions of pro-
bation on her. On February 22, 2000, Rogers' [*2] pro-
bation officer filed a probation violation and a hearing
was held on the same date. On February 27, 2000, the
juvenile court convnitted Rogers to the custody of DYS
for a term from one year up to a maximum term not to
exceed her twenty-first birthday on September 30, 2003.
However, on August 30, 2000, the court granted Rogers'
request for early release, effective October 31, 2000.
Conditions of probation were imposed, and on Novem-
ber 16, 2000, Rogers' probation officer filed a complaint
of probation violation.

At a hearing on the second probation violation,
Rogers was advised of her constitutional rights, includ-
ing the right to appointed counsel, if appropriate. Rogers
waived the right to counsel and admitted to the probation
violation. On November 21, 2000, the court revoked
probation and re-committed Rogers to DYS for the same
term imposed in February.

Rogers filed the instant appeal, arguing that the
court erred by failing to adhere to the requirements of
Juv.R. 29 at the probation revocation hearing.

Juv. R. 29(B) requires the court to: inform the juve-
nile of the substance of the complaint, the purpose of the
hearing, and the consequences of the hearing; inform an
unrepresented [*31 juvenile of the right to counsel; de-
termine if the juvenile waives the right to counsel; in-
form the juvenile of the right: to obtain counsel at any
stage of the proceedings, to remain silent, to offer evi-
dence, to cross-examine witnesses, and, upon request, to
have a record of all proceedings made, at public expense
if indigent; and appoint counsel if the right to counsel is
not waived.

Rogers concedes that at the magistrate's hearing on
the probation violation, the magistrate informed her of all
her rights, pursuant to Juv.R. 29, but she asserts that the
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magistrate did not thoroughly probe whether Rogers'
waiver of the various rights was made knowingly.

This court has held that the provisions ofJuv.R. 29
do not apply to probation violation hearings. In re Mot-
ley (1996), 110 Ohio App. 3d 641, 642, 674 N.E.2d 1268.
Rather, we concluded that Juv.R. 35(B) applies to such
hearings. Id. Juv.R. 35(B) provides that the court may
revoke probation only after a hearing at which the child
shall be present and apprised of the grounds on which
revocation is proposed. The parties shall have the right to
counsel and the right to appointed counsel where entitled
pursuant to [*4] Juv. R. 4(A). Probation shall not be re-
voked except upon a fmding that the child has violated a
condition of probation of which the child had, pursuant
to Juv. R. 34(C), been notified.

This court concluded in Motley that the juvenile
court was not required to advise the juvenile that he had
a right to present evidence at the hearing. Motley, 110
Ohio App. 3d at 642. Given our holding in Motley and
the clear provisions of Juv.R. 35(B), the juvenile court
here was obliged only to advise Rogers that she had the
right to counsel, and if appropriate, to have counsel ap-
pointed at state's expense.

Reviewing the transcript of the probation violation
hearing in the instant case, we find that the magistrate
advised Rogers:

You have the right to an attorney. If you cannot af-
ford an attomey, the court will appoint you an attomey at
no cost to you. An attorney, of course, is somebody that
knows the law, can investigate what happened, and give
you advice and recommendations on how to proceed, and
if it's necessary, to have a trial or to represent you at a
trial. As I stated, that if you can't afford an attorney, you
get one for free, the court will appoint you one.

[*5] The magistrate then went on to list numerous
other rights, including the right to remain silent and the
right to call and cross-examine witnesses. At the end of
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this recitation, the magistrate asked Rogers if she had
any questions about her rights. Rogers stated that she
understood her rights and that she did not want an attor-
ney. Rogers also stated that she admitted the probation
violation, and that she was waiving her rights "know-
ingly, intelligently and voluntarily."

The magistrate's locution more than meets the re-
quirements outlined in Juv.R. 35(B) and our holding in
Motley. Rogers' assignment of error is meritless and it is
overruled.

The judgment of the trial court is affirmed.

Judgment ajftrmed.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the County of Summit, Court of Com-
mon Pleas, to carry this judgment into execution. A certi-
fied copy of this journal entry shall constitute the man-
date, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute thejoumal entry ofjudgment, and it shall
be 5le stamped by the Clerk of the Court of Appeals [*6]
at which time the period for review shall begin to run.
App.R. 22(E).

Costs taxed to Appellant.

Exceptions.

WILLIAM R. BAIRD

FOR THE COURT

BATCHELDER, P. J.

WHITMORE, J.

CONCUR
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OPINION BY: Matthew W. McFarland

OPINION

DECISION AND JUDGMENT ENTRY

McFarland, P.J.:

[*Pl] James Tabler appeals the trial court's judg-
ment adjudicating him a delinquent child for trafficking
in crack cocaine, in violation of R.C. 2925.03, a first
degree felony if committed by an adult. He argues: (1)
the trial court erred by failing to appoint a guardian ad
litem; (2) the trial court failed to comply with Juv.R.
29(D); (3) the trial court erred by failing to hold a hear-
ing to determine whether he could pay the financial sanc-
tions the court imposed and by failing [**2] to consider
community service in lieu of the financial sanctions; and
(4) he did not receive effective assistance of counsel. We

find Tabler's second argument dispositive of this appeal.
The trial court did not substantially comply with Juv.R.
29(D). Instead, it relied upon Tabler's counsel's statement
that counsel reviewed the rights Tabler waived by admit-
ting the charge. The court did not personally engage Ta-
bler in a colloquy to ascertain whether he voluntarily,
knowingly, and intelligently waived his rights. Thus, we
vacate Tabler's admission and commitment, reverse the
trial court's judgment, and remand so that Tabler may
plead anew.

[*P2] On July 11, 2006, Tabler appeared in court
with his mother and counsel for adjudication. The magis-
trate asked counsel if he "had the opportunity to discuss
with James his rights before the court and the nature of
the charge and possible consequences if the complaint is
found to be true." Counsel responded af8rmatively, and
the following colloquy ensued:

"Magistrate: Would you waive further
reading of those issues on record.?

[Attorney] Payne: Yes we would.

Magistrate: James before I ask you
whether [**31 the complaints are true or
not you understand that that is step two in
this process and there can be no promises
made to you as to what the dispositional
orders will be.

James Tabler: Yes.

Magistrate: You fully understand
what the possible consequences are [and]
realize that anything in between there all
the way up to the maximum consequences
could be ordered which in this case could
be DYS all the way up to age twenty-one?

James: Yes.
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Magistrate: Mr. Payne as to the case
of delinquency and trafficking in drugs a
first degree felony does your client wish
to enter an admission or denial?

[Attomey] Payne: Admission.

Magistrate: James are you wishing to
say that the complicity to trafficking in
drugs is true?

James Tabler: True.

Magistrate: Is anybody making you
tell me that today?

James Tabler: No.

Magistrate: Thank you very much.
James I have before me a waiver form
that has your signature on it. Did you have
time and opportunity to discuss this with
your attomey?

James Tabler: Yes.

Magistrate: Are you wanting me to
accept your admission for both cases to-
day?

James Tabler: Yes."

[*P3] The magistrate then asked Tabler's mother if
she thought Tabler [**4] fully understood what was
occurring. The mother stated: "yes and I hope that he
will get some drug rehabilitation because he is in dyer
[sic] need for it. That's what the complicity was for." The
magistrate asked the mother if she wished for the magis-
trate to accept Tabler's admission. The mother stated
„yes.,,

[*P4] After the hearing, the magistrate filed Ta-
bler's waiver form and an entry. The waiver form stated
that the court advised Tabler "of the charges against
[him], the penalty provided by law, and of [his] rights
under the Constitution." The form stated that he under-
stood that he has (1) "[t]he right to a trial with represen-
tation of counsel," (2) "[t]he right to face those who ac-
cuse me", (3) "[t]hat I cannot be required to testify or to
make any statement against myself', and (4) "[t]he right
to compulsory process for obtaining witnesses in my
behalf." The form then stated: "Fully understanding these
rights guaranteed me by the Constitution[,] I hereby
waive them in writing and admit to the allegations in the
complaint."

[*P5] The second half of the waiver form consisted
of the magistrate's "entry," in which she found that Ta-
bler was advised of [**5] all his constitutional rights
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and that he voluntarily, intelligently, and knowingly
waived them. The court also found that he understood
the nature of the charges and the consequences of his
plea.

[*P6] On July 13, 2006, the magistrate entered a
decision finding Tabler to be a delinquent child. The
magistrate noted that Tabler's counsel advised that he
had informed Tabler of his rights and that counsel further
stated that he waived "any further reading." The trial
court's adoption of the magistrate's decision appears at
the bottom of the page and states: "The Court having
made an independent analysis of the issues and the appli-
cable law hereby approves and adopts the Magistrate's
recommendations and orders it be entered as Judgment
as matter of record." Neither party filed any objections.

[*P7] The trial court subsequently ordered Tabler
to be committed to the Department of Youth Services for
a minimum of one year to the maximum of age 21 and
ordered him to pay $ 104 for court costs and $ 500 in
fines.

[*P8] Tabler timely appealed the court's judgment
and assigns the following errors:

[*P9] I. THE JUVENILE COURT COMMITTED
REVERSIBLE ERROR WHEN IT FAILED TO AP-
POINT [**6] A GUARDIAN AD LITEM IN VIOLA-
TION OF R. C. 2151.281(A) AND JUV. R. 4(B).

[*PlO] II. JAMES TABLER'S ADMISSION TO
COMPLICITY TO COMMIT DRUG TRAFFICKING
WAS NOT KNOWING, VOLUNTARY, AND INTEL-
LIGENT, IN VIOLATION OF THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION, ARTICLE I, SECTIONS 10
AND 16 OF THE OHIO CONSTITUTION, AND JU-
VENILE RULE 29.

[*Pl l] III. THE TRIAL COURT ERRED WHEN
IT FAILED TO HOLD A HEARING TO DETERMINE
WHETHER JAMES TABLER, A JUVENILE, WAS
ABLE TO PAY THE SANCTION IMPOSED BY THE
JUVENILE COURT AND WHEN IT FAILED TO
CONSIDER COMMUNITY SERVICE IN LIEU OF
THE FINANCIAL SANCTIONS IN VIOLATION OF
R.C. 2152.20.

[*P12] IV. JAMES TABLER WAS DENIED HIS
CONSTITUTIONAL RIGHT TO THE EFFECTIVE
ASSISTANCE OF COUNSEL UNDER THE SIXTH

AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND ARTICLE 1,
SECTIONS 10 AND 16 OF THE OHIO CONSTITU-
TION

I
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[*P13] Because we find Tabler's second assign-
ment of error dispositive of this appeal, we address it
first. In his second assignment of error, Tabler contends
that the trial court erred by accepting [**71 his admis-
sion when he did not knowingly, voluntarily, and intelli-
gently enter his admission. He argues that the court
failed to substantially comply with Juv.R. 29(D). In par-
ticular, he asserts that the court failed to inform him of
(1) the nature of the allegations, (2) the possible conse-
quences of admitting the complaint, and (3) the rights he
waived by admitting the charge. Tabler notes that he
signed a waiver form and that his attorney advised the
magistrate that he informed Tabler of his rights, but as-
serts that neither the waiver form nor his counsel's repre-
sentation alleviates the magistrate of the duty to person-
ally address the juvenile and to ascertain that he is volun-
tarily, knowingly, and intelligently waiving his rights.

[*P14] Initially, we note that Tabler failed to object
to the magistrate's decision or to the procedure the court
used in accepting Tabler's admission. And, in fact, his
counsel waived any discussion of the rights Tabler
waived by admitting the charge. Juv.R. 40(D)(3)(b)(i) '
requires a party to file written objections to a magistrate's
decision within fourteen days. Juv.R. 40(D)(3)(b)(iv)
[**81 provides that "[a] party sltall not assign as error on
appeal the court's adoption of any finding of fact or legal
conclusion, whether or not specifically designated as a
finding of fact or conclusion of law under Juv.R.
40(D)(3)(a)(ii), unless the party has objected to that find-
ing or conclusion as required by Juv.R. 40(D)(3)(b)."
Thus, absent objections to a magistrate's decision, a ju-
venile waives his ability to raise assignments of error
related to that decision. See In re Harper, Montgomery
App. No. 19948, 2003 Ohio 6666. "The waiver under
[former] Juv.R. 40(E)(3)(b) embodies the lona
recognized principle that the failure to draw the trial
court's attention to possible error, by objection or other-
wise, when the error could have been corrected, results in
a waiver of the issue for purposes of appeal." In re Etter
(1998), 134 Ohio App.3d 484, 492, 731 NE.2d 694.

2 On July 1, 2006, Juv.R. 40 was amended and
Juv.R. 40(E) was deleted. The provisions of for-
mer Juv.R. 40(E) are now incorporated into
Juv.R. 40(D). Because the magistrate conducted
Tabler's adjudication after July 1, 2006, we apply
the July l, 2006 amendments to the rule.

[**9] [*Pl5] However, the waiver rule is tem-
pered in two ways. See In re Harper, Montgomery App.
No. 19948, 2003 Ohio 6666, at PS. First, Juv.R.
40(D)(4)(c) obligates a trial court to ensure that there is
no "error of law or other defect on the face of the magis-
trate's decision." Second, appellate courts may recognize
plain error. See id. We have previously recognized that a
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court's failure to substantially comply with Juv.R. 29(D)
constitutes plain error. See In re Elliott, Washington App.
Nos. 03CA65 and 03CA66, 2004 Ohio 2770, at P17.

[*P16] Juv.R. 29(D) prohibits a court from accept-
ing a juvenile's admission unless the court personally
addresses the juvenile and determines both that (1) "[t]he
party is making the admission voluntarily with under-
standing of the nature of the allegations and the conse-
quences of the admission; and (2) "[t]he party under-
stands that by entering an admission the party is waiving
the right to challenge the witnesses and evidence against
the party, to remain silent, and to introduce evidence at
the adjudicatory hearing." The rule places [**10] an
affirmative duty upon the juvenile court to personally
address the juvenile before the court and determine that
the juvenile, and not merely the attomey, understands the
nature of the allegations and the consequences of enter-
ing the admission. In re Beechler (1996), 115 Ohio
App.3d 567, 571, 685 N.E.2d 1257. The court must
"conduct an on-the-record discussion to determine
whether the admission is being entered knowingly and
voluntarily." In re West (1998), 128 Ohio App.3d 356,
359, 714 N.E.2d 988.

[*P17] The best way to ensure compliance with
Juv.R. 29(D) is for the court "to use the language of the
rule, '* * * carefttlly tailored to the child's level of under-
standing, stopping after each right and asking whether
the child understands the right and knows that he is
waiving it by entering an admission."' In re Royal
(1999), 132 Ohio App.3d 496, 504, 725 NE.2d 685,
quoting In re Miller (1997), 119 Ohio App.3d 52, 58, 694
N.E.2d 500.

[*P18] The failure of the juvenile court to substan-
tially comply with the requiretnents of Juv.R. 29 consti-
tutes prejudicial [**11] error that requires a reversal of
the adjudication in order to pernit the party to plead
anew. Beechler, 115 Ohio App.3d at 572; In re Christo-
pher R. (1995), 101 Ohio App.3d 245, 248, 655 N.E.2d
280. "'Substantial compliance means that under the total-
ity of the circumstances, the [juvenile] subjectively un-
derstands the implications of his plea and the rights he is
waiving."' West, 128 Ohio App.3d at 359, quoting State
v. Nero (1990), 56 Ohio St.3d 106, 108, 564 N.E.2d 474.
Additionally, when "a trial court fails to inform a[juve-
nile] of one of his or her critical constitutional rights * *
* that failure is per se prejudicial." In re Onion (1998),
128 Ohio App.3d 498, 503, 715 N.E.2d 604 (citations
omitted). We conduct a de novo review to determine
whether a trial court substantially complied with Juv.R.
29(D). In re Elliot, Washington App. Nos. 03CA65 and
03CA66, 2004 Ohio 2770, at P17.

[*P19] "'Representations by the defendant's attor-
ney that the defendant understood the rights waived and
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the consequences of his plea, are not sufficient to dem-
onstrate [**12] a knowing and voluntary waiver."' In re
Flynn (1995), 101 Ohio App.3d 778, 783, 656 N.E.2d
737, quoting In re McKenzie (1995), 102 Ohio App. 3d
275, 277, 656 N.E.2d 1377. Additionally, "[a] waiver
form is not a valid substitute for the court's duty to per-
sonally address the juvenile." In re Royal (1999), 132
Ohio App.3d 496, 504, 725 N.E.2d 685.

[*P20] In Flynn, for example, the appellate court
found that the juvenile court failed to substantially com-
ply with Juv.R. 29(D) when it relied upon counsel's rep-
resentations that the juvenile understood the rights he
waived by admitting the allegation. In Flynn, the referee
asked the juvenile if his counsel had advised him of all
his rights. The juvenile's counsel responded affirma-
tively. The referee then asked if the juvenile had any
questions, if he was aware that by entering an admission
there would be no trial, if he was threatened or promised
anything in order to gain his admission, and if the com-
plaint against him was accurate. The juvenile responded
affrmatively, and the referee accepted his admission.

[*P21] The appellate court found that [**131
Flynn understood the charges, but that the juvenile court
did not adequately explain the rights the juvenile waived
by entering the admission. The Flynn court found that
the juvenile's counsel's statement that he explained the
juvenile's rights to him was not sufficient to demonstrate
a knowing waiver because the court itself must address
the juvenile. The appellate court found the court's collo-
quy fell "short of apprising appellant of his rights pursu-
ant to Juv.R. 29(D)." Id at 783. The court also rejected
the argutnent that a waiver form could substihite for the
court's duty to personally address the juvenile:
"[A]lthough the appellant also signed a form in wltich he
waived his rights, this does not constitute a substitute for
the court's duty to address the appellant." Id at 783 (cita-
tions omitted).

[*P22] Similarly, in McKenzie, the appellate court
found that the court failed to comply with Juv.R. 29(D)
when it did not personally address the juvenile to deter-
mine if he understood the consequences of his admission
and the rights waived. The court determined that the
prosecutor's statements that the juvenile discussed
[**14] the admission with his attorney and the attorney's
concurrence in the prosecutor's representation did not
sufficiently demonstrate compliance with Juv.R. 29(D).

[*P23] In Onion, the court held that the juvenile's
attorney's recitation of the rights waived was not suffi-
cient to demonstrate that the court complied with Juv.R.
29(D). The court noted that the following colloquy oc-
curred:
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"[Appellant's Counsel]: * * * At this
point, the Defendant would, in fact, enter
a plea of Guilty to Count 1 as indicated by
the prosecutor. I have advised the Defen-
dant that by entering a plea he could be
sent to a youth services correction facility
for a period of up to [a] minimum period
of one year, to a maximum period not to
exceed the date of his 21st birthday.

I have advised him that he has a right
to a trial, that he has a right to confront his
witnesses and to subpoena witnesses on
his own behalf. He has talked this over
with his mother and I believe it to be a
voluntary admission.

The Court: All right. Ricky, you real-
ize what your attomey has just said?

[Appellant]: Yes, I do.

The Court: Do you understand all of
those [**15] things?

[Appellant]: Yes, I do.

The Court: Do you realize that you
will not have a trial by entering this plea?

[Appellant]: Yes, I do.

The Court: And you are giving up all
of those rights that go with a trial that
have been mentioned to you?

[Appellant]; Yes, I do.

The Court: Has anyone forced you to
plead guilty to this case?

[Appellant]: No.

The Court: Has anyone promised you
anything for saying True to this case? * *
* Has anyone brought any undue pressure
on you to say guilty?

[Appellant]: No.

The Court: You are saying guilty be-
cause these allegations in the complaint
are true?

[Appellant]: Yes, I am.

The Court: And you are not doing so,
I know, because you want to, but you are
doing so because they are true; is that cor-
rect?

[Appellant]: Yes."
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The court then accept the juvenile's admission.

[*P24] The appellate court found the trial court
failed to substantially comply with Juv.R. 29(D). The
court explained: "Although the trial court did ask appel-
lant if he realized or understood what his attorney had
just said following the attorney's recitation of some of the
rights enumerated in Juv.R. 29(D)(2) [**16] , the trial
court never specifically recited each right or asked
whether appellant understood each right." Id at 501.

[*P25] In the case at bar, just as in Flynn,

McKenzie, and Onion, the magistrate did not personally
engage Tabler in a colloquy and address each of the
rights he waived by entering an admission. See, also,
West (finding that the trial court did not substantially
comply with Juv.R. 29(D) when it failed to discuss the
rights the juvenile waived by entering an admission). As
we stated, supra, the juvenile court must personally ad-
dress the juvenile and must discuss, on-the-record, the
rights the juvenile waives by admitting the charge. Here,
the magistrate could not simply rely upon Tabler's coun-
sel's statement that he advised Tabler of his rights. Fur-
thermore, the magistrate could not rely upon Tabler's
written waiver form. See Royal, supra. Instead, the mag-
istrate should have personally asked Tabler if he waived
the rights enumerated in Juv.R. 29(D). The court's failure

to substantially comply with Juv.R. 29(D) constitutes

prejudicial, plain error.

[*P26] [**17] Because we have concluded that
the court failed to substantially comply with Juv.R.
29(D) by failing to ascertain that Tabler waived his
rights, we need not address Tabler's remaining arguments
that the court failed to determine whether he understood
the nature of the allegations and the consequences of
entering an admission.

[*P27] Accordingly, we sustain Tabler's second as-
signment of error.

II

[*P28] Our disposition of Tabler's second assign-
ment of error renders his remaining assignments of error
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moot. Therefore, we need not address them. See App.R.
12(A)(1)(c).

[*P29] Accordingly, we vacate Tabler's admission
and commitment, reverse the trial court's finding of de-
linquency, and remand to the trial court so that Tabler
may plead anew.

JUDGMENT REVERSED AND CAUSE RE-

MANDED.

JUDGMENT ENTRY

It is ordered that the JUDGMENT BE REVERSED
AND THE CAUSE REMANDED and that the Appellant
recover of Appellee costs herein taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
Court directing the Lawrence County Common Pleas
Court, Juvenile [**] 8] Division, to carry this judgment

into execution.

Any stay previously granted by this Court is hereby
terminated as of the date of this entry.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate

Procedure. Exceptions.

Harsha, J. and Kline, J.: Concur in Judgment and
Opinion.

For the Court,

BY:

Matthew W. McFarland

Presiding Judge

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document
constitutes a final judgment entry and the time period
for further appeal commences from the date of filing

with the clerk.
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IN THE MATTER OF; JOSHUA J. SMITH, A MINOR CHILD

CASE NUMBER 5-01-34

COURT OF APPEALS OF OHIO, THIRD APPELLATE DISTRICT, HANCOCK

COUNTY

2002 Ohio 695; 2002 Ohio App. LEXLS 764

February 22, 2002, Date of Judgment Entry

PRIOR HISTORY: [*1] CHARACTER OF PRO-
CEEDINGS: Civil Appeal from Common Pleas Court,
Juvenile Division.

DISPOSITION: Juvenile court's adjudication of de-
linquency was affirmed.

COUNSEL: DAVID H. BODIKER, Ohio Public De-
fender, Lisa Fields Thompson, Columbus, OH, For Ap-
pellant, Joshua J. Smith.

On June 18, 2001, the appellant, appearing with
counsel, admitted to the charge and was adjudicated de-
linquent. The court ordered the appellant to undergo a
psychological evaluation through the Toledo Court Di-
agnostic Center before his dispositional hearing. On July
31, 2001, the court reviewed the report in the presence of
the appellant, his mother, and his attomey and ordered
that the appellant be committed to the Department of
Youth Services ("DYS").

The appellant now appeals and asserts the following
four assignments of error:

ROBERT A. FRY, Prosecuting Attorney, K.C. Collette,
Findlay, OH, For Appellee, State of Ohio.

JUDGES: HADLEY, J. SHAW, P.J., and WALTERS,

J., concur.

OPINION BY: HADLEY

OPINION

HADLEY, J. Appellant, Joshua J. Smith, a fifteen
year old, appeals his adjudication as a delinquent child in
the Hancock County Court of Common Pleas, Juvenile
Division. For the reasons that follow, we affirm the deci-
sion of the trial court.

On April 10, 2001, a complaint in delinquency was
filed in the juvenile court alleging that the appellant had
violated R.C. 2907.02(A)(1)(b), Rape, a felony of the
first degree if committed by an adult. The complaint al-
leged that the appellant, then fourteen years of age, in-
serted his fmger into the vagina of his sister, a three year
old child. An initial hearing on the complaint was held
on May 10, 2001, at which time the appellant requested
the assistance of counsel. The matter was continued to
June 11, 2001 when the appellant appeared [*2] in court
with counsel and entered a denial to the charge.

ASSIGNMENT OF ERROR NO. I

The trial court committed plain error and violated
Joshua J. Smith's rights as guaranteed by the FiJth and
Fourteenth Amendments to the United States Constitu-
tion and Article 1, Sections 10 and 16 of the Ohio Consti-

tution by failing to obtain a plea that was given know-
ingly, intelligently, and voluntarily.

The appellant asserts that the trial court committed
plain error through its failure to comply with Jarv.R. 29 in
obtaining an admission from the appellant that was not
knowing, intelligent, and voluntary. Specifically, the
appellant contends that the court [*31 twice failed to
comply with Juv.R. 29(B) by failing to explain the pur-
pose and consequences of the hearings. Generally, when
an appellant has failed to preserve an alleged error by
raising an objection, his right to challenge it is waived.
We, therefore, review the issue for plain error. '

I In re Williams (1997), 116 Ohio App. 3d 237,
240, 687 N.E.2d 507.

2 Id.; Crim.R. 52(B) provides that "plain errors
or defects affecting substantial rights may be no-
ticed although they were not brought to the atten-
tion of the court."
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In Reichert v. Ingersoll, ' the Ohio Supreme Court
stated:

Implementation of the plain-error doctrine is to be
taken with utmost caution, under exceptional circum-
stances and only to prevent a manifest miscarriage of
justice. The plain-error doctrine permits correction of
judicial proceedings when error is clearly apparent on the
face of.the record and is prejudicial to the appellant. Al-
though the plain-error doctrine is a principle applied al-
most exclusively [*4] in criminal cases, this court has
stated that the doctrine may also be applied in civil
causes, even if the party seeking invocation of the doc-
trine failed to object * * * if the error complained of
'would have a material adverse affect on the character
and public confidence in judicial proceedings.' ***(Ci-
tations omitted.)

3 (1985), 18 Ohio St. 3d 220, 223, 480 N.E.2d
802.

To prevail under the plain error standard, an appellant
must show that the outcome of the case would have been
different but for the error alleged.'

4 Williams, 116 Ohio App. 3d at 241; State v.
Waddell (1996), 75 Ohio St. 3d 163, 661 NE.2d
1043.

We begin our analysis with the Due Process Clause
of the Fourteenth Amendment to the United States Con-
stitution which announces, in pertinent part, that no state
shall deprive any person [*5] of liberty without due
process of law. The United States Supreme Court has
cautioned that this guarantee applies to adults as well as
children. ' Consequently, state juvenile court proceedings
must meet fair treatment standards and satisfy the Due
Process requirements of the Fourteenth Amendment. `
State juvenile courts must comply with Juv.R. 29 to en-
sure minors their due process rights and fairness to which
they are constitutionally entitled.'

5 Bellotti v. Baird (1979), 443 U.S. 622, 633, 61
L. Ed. 2d 797, 99 S. Ct. 3035; In re Gault (1967),
387 US 1, 13, 18 L. Ed 2d 527, 87 S. Ct. 1428.

6 Bellotti, supra, 443 U.S. at 634; also see Breed
v. Jones (1975), 421 U.S. 519, 528-529, 44 L. Ed
2d 346, 95 S. Ct. 1779; McKeiver v. Pennsylvania
(1970), 403 US. 528, 531, 29 L. Ed. 2d 647, 91
S. Ct. 1976.

7 In re Miller (1997), 119 Ohio App. 3d 52, 57,
694 N. E. 2d 500.
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At the beginning of an adjudicatory hearing, Juv.
[*6] R. 29(B) requires the court to do the following:

(I) Ascertain whether notice requirements have been
complied with and, if not, whetlter the affected parties
waive compliance;

(2) Inform the parties of the substance of the com-
plaint, the purpose of the hearing, and possible conse-
quences of the hearing * * *.

Determining whether a party's admission complies
with Juv.R. 29 is analogous to deciding whether a crimi-
nal defendant's guilty plea complies with Crim.R. 11. s
The record is reviewed for substantial compliance with
Juv.R. 29.' The question is not whether the judge strictly
complied with the wording of the statute, but whether the
defendant understood his rights and the effect of his ad-
mission. "°

8 In re Clark (2001), 141 Ohio App. 3d 55, 59,
749 N E.2d 833; In re West (1998), 128 Ohio
App. 3d 356, 359, 714 N.E.2d 988_

9 Id

10 Id; State v. Nero (1990), 56 Ohio St. 3d 106,
564 N.E.2d 474.

On May 10, 2001, the appellant's initial court [*7]
appearance, the coutt read the charges against him, read-
ing first the language of the statute followed by a plain
English description of the criminal act. The court then
asked the appellant's mother if she had received a copy
of the coinplaint, and she responded that she and Joshua
had received a copy. The court then asked the appellant
if he understood why he was in court. Joshua replied in
the affirmative. Before proceeding further, the court in-
formed the appellant that he had a right to be represented
by an attontey. When Joshua stated that he wanted an
attomey, the court halted the proceedings and referred
the appellant to the Public Defender's Office.

The trial court substantially complied with the re-
quirements ofJuv.R. 29(B) in all respects but one in the
May 10th hearing. The court ascertained that the parties
had notice. " The court also informed the parties of the
substance of the complaint and asked whether the appel-
lant understood the purpose of the hearing. " The trial
court did not inform the parties of the possible conse-
quences of the hearing. However, in light of the fact that
the proceedings went no further once the appellant re-
quested counsel, the court's failure [*8] to enlighten the
appellant of the hearing's possible consequences is harm-
less error. We have previously stated that "errors of con-
stitutional dimension do not necessarily require a rever-
sal of criminal convictions if the reviewing court can
confidently determine from the entire record that the
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error was harmless beyond a reasonable doubt." ° Our
review of the trial transcript reveals that the appellant
was not prejudiced in any manner by the court's May
l0th failure to review the hearing's possible conse-
quences.

11 Juv.R.29(B)(1).

12 Juv.R.29(B)(2).

13 State v. Dailey, 2000 Ohio App. LEXIS 1968
(May 9, 2000), Hancock App. No. 5-99-56, unre-
ported, citing Chapman v. California (1967), 386
US. 18, 17 L. Ed. 2d 705, 87 S. Ct. 824, and
Delaware v. Van Arsdall (1986), 475 U.S. 673,
89 L. Ed 2d 674, 106 S. Ct. 1431.

The appellant also contends that the trial court failed
to explain the purpose and consequences of the June 11,
2001 hearing. The court stated that they were there on a
complaint [*9] alleging an "Fl offense," and asked
Joshua's trial counsel to make an appearance on the re-
cord. The court then asked the defendant's counsel if he
was prepared to make a formal plea. Before the conse-
quences of the hearing were explained, a denial was en-
tered to the charge.

The state offers a different version of the facts on
June 11, 2001, in which the court, addressing the appel-
lant before the plea was entered, states: "This is what
they call a felony in the first degree. This is about as se-
rious an offense as one can get." After thoroughly read-
ing the June 11, 2001 transcript, we conclude that this
exchange never took place. Nevertheless, we conclude
that the appellant was aware of the purpose of the hear-
ing from his previous visit to the court.

On June 18, 2001, Joshua entered an admission to
the charge against him. At the beginning of the proceed-
ings the court stated that they were there on a first degree
felony and asked Joshua if he understood the crime he
was going to be admitting to. He replied, "molesting my
sister." The appellant asserts that his admission was inva-
lid based upon the court's failure to substantially comply
with Juv. R. 29.

Upon an entry of an admission, [* 10] Juv.R. 29(D)
requires the trial court to address the party and determine
both of the following:

(1) The party is making the admission voluntarily
with understanding of the nature of the allegations and
the consequences of the admission;

(2) The party understands that by entering an admis-
sion the party is waiving the right to challenge the wit-
nesses and evidence against the party, to remain silent,
and to introduce evidence at the adjudicatory hearing.
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The court may hear testimony, review documents, or
make further inquiry, as it considers appropriate ***.

The appellant states that after accepting Josh's plea,
the court explained the rights he would be giving up. On
the contrary, the trial court ascertained that Josh's plea
was entered into voluntarily before accepting his plea.
The appellant informed the court that he would be enter-
ing an admission. The court then asked a series of ques-
tions to evaluate the voluntariness of his admission and
the minor's awareness of the consequences. Josh was
asked if he understood that by admitting to the crime, he
was giving up his right to a trial; if he understood what a
trial is; if he understood that he was giving up his right to
[* I 1] question witnesses; if he understood that he would
have a right to testify and present his case or to remain
silent; if he understood that he had the right to call his
own witnesses into court; if he understood that, if the
case went to trial, he would be innocent until the prose-
cution proved his guilt; and, if he understood the seri-
ousness of the offense and that he could be sentenced to
the custody of the Department of Youth Services, who
could keep him until his 21st birthday. To every one of
these questions Joshua answered in the affirmative. Fi-
nally, when asked if his attorney answered all of his
questions, he, again, replied yes.

The trial court then stated:

Okay. Okay, well, I'll find then that your plea has
been voluntarily entered then. I'] l accept your admission.

Based on the foregoing exchange, we find that the
appellant has not proven plain error. Therefore, the ap-
pellant's first assignment of error is over-
ruled.ASSIGNMENT OF ERROR NO. II

Joshua J. Smith was denied his rigltt to due proc-
ess of law as guaranteed by the Fiftlt and Fourteertth
Amendmeuts to the United States Cottstitution, and
Article 1, Section 16 of tlze Oliio Constitutiort in that he
was adjudicated [*12] delinquent while incompetent
to stand trial.

Under his second assignment of error, the appellant
alleges that he was denied due process of law because
the trial court failed to make a determination as to his
competency prior to adjudication. The appellant's trial
counsel, prior to entering a plea of admission, never
raised the issue of Joshua's competency, nor did he ob-
ject to the faimess of the proceedings in light of Joshua's
diminished mental capacity. Because the appellant failed
to preserve the error by raising an objection, we will re-
view the issue for plain error. "

14 Williams, 116 Ohio App. 3d at 240.

Deep-seated notions of due process stressed by the
United States Supreme Court and the Supreme Court of
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Ohio require that an incompetent criminal defendant may
not be tried or convicted of a crime. " Although Josh is
not a criminal defendant, "the right not to be tried while
incompetent" is as fundamental to juvenile proceedings
as it is to criminal trials of adults. 16

15 Pate v. Robinson (1966), 383 US. 375, 15 L.
Ed 2d 815, 86 S. Ct. 836; State v, Berry (1995),
72 Ohio St. 3d 354, 359, 650 N.E.2d 433, recon-
sideration denied, 73 Ohio St. 3d 1428, certiorari
denied, 516 U.S. 1097.

16 Williams, 1/6 Ohio App. 3d 237, 241, 687
N.E.2d 507.

The Fourteenth Amendment test for competency to
stand trial is "whether [the defendant] has sufficient pre-
sent ability to consult with his lawyer with a reasonable
degree of rational understanding -- and whether he has a
rational as well as factual understanding of the proceed-
ings against him." " Pursuant to R.C. 2945.37(G), in a
court of common pleas, there is a presumption that a
defendant is competent to stand trial unless the defendant
demonstrates by a preponderance of the evidence that
"because of his present mental condition he is incapable
of understanding the nature and objective of the proceed-
ings against him or of presently assisting in his defense."
A juvenile court may order a mental examination follow-
ing the filing of the complaint "where a party's legal re-
sponsibility for * * * the party's competence to partici-
pate in the proceedings is an issue." 18 "While Juv.R.
32(A)(4) provides that the court may order a mental ex-
amination where competency is in issue, no statutory
standard [*14] has been enacted to guide competency
determinations in juvenile proceedings." " This court,
however, has concluded that the adult competency stan-
dard of R.C. 2945.37 should apply equally to juveniles
provided that juveniles are assessed by juvenile rather
than adult norms. '

17 Dusky v. United States (1960), 362 US. 402,
4 L. Ed. 2d 824, 80 S. Ct. 788.

18 Juv.R. 32(A)(4).

19 Williams, 116 Ohio App. 3d at 242.

20 State v. Settles, 1998 Ohio App. LEXIS 4973
(Sept. 30, 1998), Seneca App. No. 13-97-50, un-
reported. See, also, Williams, 116 Ohio App. 3d
237, 687 N.E.2d 507.

Prior to the dispositional hearing, the trial court or-
dered Joshua to undergo a psychological evaluation for
assistance in determining his placement. JRC was con-
sidered a possible placement but concems were ex-
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pressed as to whether they would accept him. It was
mentioned that their program involves a lot of reading
and Joshua's reading ability was below average. There-
fore, [* 15] Joshua was referred to the Court Diagnostic
& Treatment Center where he was given a psychological
evaluation. Dr. Forgac, the psychologist conducting the
evaluation, concluded that "it would be safe to assume
that Josh's functioning falls within the upper range of
mild mental retardation to the lower range of borderline
intellectual functioning."

Although there are circumstances under which a de-
tailed inquiry into a juvenile's mental competency would
be warranted, the United States Supreme Court has held
that mental retardation does not necessarily preclude
competency or relinquishment ofjurisdiction. " This is a
decision which must be left to the juvenile court to de-
cide after observing the child's demeanor and how well
the child appears to understand the proceedings. "

21 See Penry v. Lynaugh (1989), 492 U.S. 302,
106 L. Ed 2d 256, 109 S. Ct. 2934.

22 See In Re Jones, 2000 Ohio App. LEXIS
1753 (April 13, 2000), Gallia App. No. 99 CA 4,
unreported.

In the present case, the trial court evidently con-
cluded [* 16] that the appellant understood the rights that
were recited to him and the significance of their waver.
Having read the transcript ourselves, we find nothing that
would indicate the contrary. We cannot say that appellant
has shown that he was incompetent to waive his rights
and enter a plea of admission. Therefore, the appellant
has not shown plain error. The appellant's second as-
signnment of error is without merit.

ASSIGNMENT OF ERROR NO. III

The trial court erred when it failed to enter a disposi-
tion on the record in Joshua J. Smith's presence at the
conchtsion of the dispositional hearing in violation of the
Fifth and Fourteenth Amendments to the United States
Constitution, Article 1, Section 16 of the Ohio Constitu-
tion, and Crim.R. 43.

Under the third assignment of error, the appellant
contends that the trial court failed to inform him of the
minimum and maximum commitment that he was to re-
ceive at DYS and thus failed to sentence him on the re-
cord in open court. As a result, the appellant argues that
Joshua's rights with respect to Crim.R. 43 have been vio-
lated. We disagree.

Crim.R. 43 requires that the accused be present at
every stage of the trial. The record shows [* 171 that the
appellant was present at all four hearings. In fact, with
the exception of the initial hearing where the appellant
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appeared without representation, the appellant was pre-
sent with an attorney. His mother was also present at all
four hearings.

The appellant leads off his third assignment of error
arguing that he was not present at sentencing. The appel-
lant later concedes, however, that though he was present
at the dispositional hearing, the trial court failed to in-
form him of the terms of his sentence. Yet, twice the trial
court explained the seriousness of the crime and the sen-
tence to the appellant prior to the final hearing. On June
11th, when Josh entered an initial plea of denial, the
court explained that he was being charged with a felony
of the first degree and that, if convicted, the "Department
of Youth Services would have the right to keep you until
age 21, but could not release you sooner than one year
without the court's consent." One week later, the trial
court reiterated the consequences of admitting to a first
degree felony, if committed by an adult. The trial court
stated:

One of the things that the court could do would be to
permanently commit you to the custody [*18] of the
Ohio Department of Youth Services. That's the agency
that runs institutions for delinquent youth. And if you
were committed to their custody they would have the
right to keep you until your 21st birthday, but cannot
release you sooner than one year without the court's con-
sent.

The court then accepted Josh's plea of admission. At
the disposition hearing, the trial court informed Josh,
with his attorney and mother present, that it was "going
to go ahead and make the commitment to the Department
of Youth Services."

In light of the above facts, we find that the trial court
sentenced the appellant in open court and advised him of
the minimum and maximum sentences. Therefore, the
appellant's third assignment of error is overruled.

ASSIGNMENT OF ERROR NO. IV

Joshua J. Smith was denied effective assistance of
counsel as guaranteed by the Sixth and Fourteenth
Amendments to the United States Cotistitution and Ar-
ticle I, Section 16 of the Ohio Cottstitution.

For his final assignment of error, the appellant as-
serts that he was denied effective assistance of counsel
when his trial counsel failed to request to withdraw
Joslma's admission to the charges and request a compe-
tency [*19] evaluation and hearing. A showing of inef-
fective assistance of counsel requires a defendant to
show that his trial counsel was deficient and that such
deficiency prejudiced the defense. " In a criminal case,
the failure to file a motion, in and of itself, is not per se
ineffective assistance of counsel. " A defendant must
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prove that counsel was deficient for failing to make cer-
tain motions and that such motions had a reasonable
probability of success. " Similarly, the appellant must
show that his trial counsel was deficient for failing to
make the aforementioned requests and that such requests
had a reasonable likelihood of success.

23 Strickland v. Washington (1984), 466 U.S.
668, 80 L. Ed 2d 674, 104 S. Ct. 2052.

24 See State v. Vires (1970), 25 Ohio App. 2d
70, 266 N.E.2d 245; State v. Madrigal (2000), 87
Ohio St. 3d 378, 389, 721 N. E.2d 52; Kimmelman
v. Morrison (1986), 477 U.S. 365, 384, 91 L. Ed.
2d 305, 106S. Ct. 2574.

25 State v. Sheppard (2001), 91 Ohio St. 3d 329,
330, 744 N.E.2d 770.

[*20] The appellant contends that defense counsel
was put on notice that Joshua was a low-functioning in-
dividual before the disposition hearing. At the adjudica-
tion hearing on June 18th, the court held a discussion
about possible placement for Joshua and the issue of his
IQ score was raised. The court questioned whether JRC
would take him because of his limited reading ability.
Thus, as previously mentioned in the second assignment
of error, the court ordered him to undergo a psychologi-
cal evaluation. Joshua received a mental age score of
10.0 years when he was almost fourteen years, ten
months old and had an estimated IQ score of 69. Dr.
Forgac noted that Josltua responded to his questions, his
speech was spontaneous, and he remained attentive and
cooperative. Dr. Forgac's report also indicates that
Joshua apparently knew the difference between right and
wrong because the first time the police questioned him
lre lied about touching his sister.

In addition to Dr. Forgac's analysis of the appellant,
the trial judge also had the opportunity to speak with
Joshua and ascertain whether he understood the offense
for which he was being charged and the significance of
entering a plea of admission. [*21] If the trial judge
observed that Joshua lacked the competency to enter the
admission, he had a legal and ethical duty to vacate the
plea or to inquire as to Josh's understanding of the pro-
ceedings. The trial judge did not so find.

The only time Joshua's competency was raised was
when the time came to decide his placement. Despite his
low-level learning capacity, all of the evidence before us
indicates that Joshua was cognizant of the events unfold-
ing before him during each of the hearings. Therefore,
we conclude that his trial counsel was not deficient for
failing to request to withdraw Joshua's admission to the
charges and request a competency evaluation and hear-
ing.
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Accordingly, the appellant's fourth assignment of er-
ror is overruled. Judgment affirmed

Having found no error prejudicial to the appellant SHAW, P.J. and WALTERS, J., concur.
herein, in the particulars assigned and argued, we affirm
the judgment of the trial court.
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OPINION

DECISION AND JUDGMENT ENTRY

HANDWORK, J. This is an appeal from two sepa-
rate judgments of the Lucas County Court of Common
Pleas, Juvenile Division, that Kevin C. is a delinquent
child because he committed acts on two separate occa-
sions that would constitute rape, a violation of R.C.
2907.02 if committed by an adult. Because we find plain
error in the acceptance of an admission that the record
shows was not knowing, intelligent and voluntary, we
reverse the adjudication and disposition orders of the
trial court and remand this case for further proceedings.

Kevin C. has presented four assignments of error for
consideration on appeal. The assignments of error are:

VIOLATION OF THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTI-
TUTION, ARTICLE I, SECTIONS 10 AND 16 OF THE
OHIO CONSTITUTION, AND JUVENILE RULE
29.(T.p. 18-25; T.p. 30).

"ASSIGNMENT OF ERROR NO.11

KEVIN [C.] WAS DENIED DUE PROCESS OF
LAW AS GUARANTEED BY THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION, AND ARTICLE I. SECTION
16 OF THE OHIO CONSTITUTION WHEN THE JU-
VENILE COURT ADJUDICATED HIM DELIN-
QUENT WITHOUT DETERMINING HIS COMPE-
TENCY.(T.p. l 6-30)(Exhibit' 1').

"ASSIGNMENT OF ERROR NO.111

KEV1N [C.] WAS DENIED EFFECTIVE ASSIS-
TANCE OF COUNSEL AS GUARANTEED BY THE
SIXTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND ARTICLE I,
SECTION 16 OF THE OHIO CONSTITUTION. (T.p. 16-
30).

"ASSIGNMENT OF ERROR NO.IV

KEVIN [C.] WAS DENIED HIS RIGHT TO NO-
TICE AND DUE PROCESS OF LAW AS GUARAN-
TEED BY THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTI-
TUTION, AND ARTICLE I, SECTION 16 OF THE
OHIO CONSTITUTION WHEN THE JUVENILE
COURT COMMITTED HIM TO A SECOND TERM IN
THE DEPARTMENT OF YOUTH SERVICES AND
SUSPENDED SAID COMM ITMENT.(T.p. 41)(Exhibit
,4,)."

"ASSIGNMENT OF ERROR NO.1

KEVIN [C.'S] [*2] ADMISSION WAS NOT
KNOWING, INTELLIGENT AND VOLUNTARY, IN

Before we consider [*3] the arguments relating to
the assignments of error, we first consider the argument
raised by the state that Kevin has waived all arguments
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on "the substantive charge" on appeal because he failed
to object to the magistrate's rulings in the trial court.

The state premises its waiver argument on Juv.R.
40(E)(3) which provides:

"(3) Objections

"(a) Time for frling. Within fourteen days of the fil-
ing of a magistrate's decision, a party may file written
objections to the decision. If any party timely files objec-
tions, any other party also may file objections not later
than ten days after the first objections are filed. If a party
makes a request for fmdings of fact and conclusions of
law under Civ.R. 52, the time for filing objections begins
to run when the magistrate files a decision including
findings of fact and conclusions of law.

"(b) Form of objections. Objections shall be specific
and state with particularity the grounds of objection. If
the parties stipulate in writing that the magistrate's find-
ings of fact shall be final, they may only object to errors
of law in the magistrate's [*4] decision. Any objection to
a finding of fact shall be supported by a transcript of all
the evidence submitted to the tnagistrate relevant to that
fact or an affidavit of the evidence if a transcript is not
available. A party shall not assign as error on appeal the
court's adoption of any finding of fact or conclusion of
law unless the party has objected to that finding or con-
clusion zrnder this rule." (Emphasis added).

Kevin responds that this court has jurisdiction to
consider all of the issues he raises in this appeal because
the magistrate in the trial court filed a decision only, and
never filed separate findings of fact and conclusions of
law. Kevin says that the necessity to raise objections to a
magistrate's ruling in the trial court in order to preserve
issues for review on appeal only arises if a magistrate
files findings of fact and conclusions of law.

The rule followed by Ohio courts is that the failure
to object, pursuant to Juv:R. 40, to a finding of fact or
conclusion of law from a magistrate's decision, "gener-
ally results in waiver of any related issues on appeal." In
the [*5] Matter of Albert Montgomery (Mar. 30,
2000), 2000 Ohio App. LEXIS 1300, Franklin App. No.
99AP-749, unreported. However, appellate courts are not
prevented from exercising discretion to address plain
error just because no objections were filed to a magis-
trate's decision. Id. The Supreme Court of Ohio has held
that an appellate court may exercise its discretion to raise
plain error in juvenile cases that involve "constitutional
challenges to the application of statutes in specific cases
of plain error or where the rights and interests involved
may warrant it." In re M.D. (1988), 38 Ohio St.3d 149,
527 N.E.2d 286, syllabus. See, also, In re Etter (1998),
134 Ohio App.3d 484, 491-493, 731 N.E.2d 694; In re
Dwayne Johnson (Dec. 11, 2000), 2000 Ohio App.
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LEXIS 5776, Butler App. Nos. CA2000-03-041, CA
2000-05-073, unreported. (plain error is the exception to
waiver rule contained in Juv.R. 40(E)(3)(b)).

[*6] A plain error is an:

"Obvious error prejudicial to a defendant, neither
objected to nor affirmatively waived by him, which in-
volves a matter of great public interest having substantial
adverse impact on the integrity of and the public's confi-
dence in judicial proceedings. The error must be obvious
on the records, palpable, and fundamental, and in addi-
tion it must occur in exceptional circumstances where the
appellate court acts in the public interest because the
error affects 'the fairness, integrity or public reputation of
judicial proceedings. ' (Footnotes omitted.)" State v.
Craft (1977), 52 Ohio App.2d 1, 7, 367 N.E.2d 1221,
(quoting United States v. Atkinson (1936), 297 U S. 157,
160, 80 L. Ed. 555, 56 S. Ct. 391.

As the Tenth District Court of Appeals noted when it
concluded that an appellate court can raise plain error in
a juvenile case where no objections to a magistrate's re-
port were filed in the trial court pursuant to Juv.R. 40:

"Blind enforcement of the procedural rule at issue
would essentially result in a determination that attorneys
who fail to represent indigent minors diligently [*7]
have the power to deprive their clients of appellate re-
view of delinquency adjudications which can cause the
minors to be institutionalized for years. The due process
problems iuherent with enforcing the rule are readily
apparent, especially in the context of juvenile court pro-
ceedings where the rigltt to a jury trial and other proce-
dural rights guaranteed to adults are radically curtailed."
In the Matter of.^ Albert Montgomery (Mar. 30, 2000),
Franklin App. No. 99AP-749, unreported.

We therefore find that we have jurisdiction to con-
sider whether there was any plain error in this case.

The record shows that Kevin was accused, in four
separate complaints filed in the Lucas County Court of
Common Pleas, Juvenile Division on Marclt 8, 2001, of
four separate acts that would constitute rape if comtnitted
by an adult. On March 15, 2001, counsel for Kevin filed
a motion asking the juvenile court to order a psychologi-
cal examination of Kevin. Kevin's counsel indicated to
the juvenile court that he had "reason to believe that the
juvenile's competency to stand trial and/or his legal re-
sponsibility is suspect due to his mental state."

On March 23, 2001, proceedings were conducted by
[*8] a magistrate in the juvenile court in which Kevin
admitted to two counts of rape. The state dismissed the
other two counts of rape. Kevin's trial counsel withdrew
the motion for a psychological evaluation of his client.
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The magistrate subsequently filed two decisions and
judgment entries that are under consideration in this ap-
peal.

The decisions and judgment entries consisted of
forms completed by the magistrate in which he indicated
that Kevin admitted to a total of two counts of rape. The
magistrate found Kevin a delinquent child as to each
admission.

In the first magistrate's decision and judgment entry
at issue here, the magistrate put x's in boxes that ap-
peared before the following statements:

"Committed to the legal custody of the Ohio De-
partment of Youth Services for institutionalization for an
indefinite term and "for a minimum period of ( 1) year to
age 21 in secure facility per O.R.C. 2151.355(A)(5)."

in the second form magistrate's decision and judg-
ment entry now under consideration, the magistrate put
x's in boxes that appeared before the following state-
ments:

"Committed to the legal custody of the Ohio De-
partment of Youth Services [*9] for institutionalization
for an indefinite term and "for a minimum period of (1)
year to age 21 in secure facility per O.R.C.
2151.355(A)(5).

"Stay on ODYS commitment to age 21 or longer on
condition of no violation of court order, probation or any
law."

Kevin has appealed from the juvenile court's adop-
tion of each of the above described magistrate's decisions
and judgment entries.

We have considered the issues raised in the first
three assignments of error together to determine whether
plain error occurred. We find for the following reasons
that plain error did occur.

Juv.R. 29(D) provides, in pertinent part:

"The court may refuse to accept an admission and
shall not accept an admission without addressing the
party personally and determining both of the following:

"(1) The party is making the admission voluntarily
with understanding of the nature of the allegations and
the consequences of the admission;

"(2) The party understands that by entering an ad-
mission the party is waiving the right to challenge the
witnesses and evidence against the party, to remain [*10]
silent, and to introduce evidence at the adjudicatory hear-
ing."

This court has explained the effect of the provisions
of Juv.R. 29(D)(1),(2) as follows:

Page 3

"Ohio courts have held that in a delinquency case, an
admission is similar to a guilty plea made by an adult
pursuant to a Crim.R. 11(C), in that it constitutes 'a
waiver of rights to challenge the allegation [in the com-
plaint].' (Citation omitted). While there appears to be no
reported Ohio cases which set forth the standard by
which to measure a trial court's compliance with Juv.R.
29(D) in accepting an admission in a delinquency case,
other courts of appeals have considered this issue and,
similarly analogizing to Crim.R. 11(C) proceedings, held
that the applicable standard for the trial court's accep-
tance of an admission is substantial compliance with the
provisions of Juv.R. 29(D), without which the adjudica-
tion must be reversed 'so that the juvenile may plead
anew.' (Citations omitted)." In re Christopher R. (1995),
101 Ohio App.3d 245, 247-248, 655 N E.2d 280.

[*11] The main question on appeal is whether the ju-
venile understood his rights and the effect of his admis-
sions when he made the admissions. In the Matter of.
Joshua J. Smith (Feb. 22, 2002), 2002 Ohio App. LEXIS
764, Hancock App. No. 5-01-34, unreported.

Our review of the proceedings in this case leads to
the inescapable conclusions that: (1) the magistrate failed
to adequately address Kevin in this case to ensure that
Kevin was making admissions knowingly, intelligently
and voluntarily; and (2) that the record does not support
a ruling that Kevin did enter his admissions knowingly,
intelligently and voluntarily. For instance, the magistrate
began by asking Kevin if he understood there were still
two rape counts pending against Kevin and that he had
the right to have a trial on those charges. To both of the
magistrate's initial questions Kevin answered "Yes, sir."
The magistrate then asked: "Do you know what a trial
is?" Kevin replied: "No, sir." The magistrate then ex-
plained:

"A trial is where if you wanted one, the Prosecuting
Attomey sitting here at the table would have to prove
that you committed rape and it would [*12] be proven
by her calling witnesses to testify against you. They
would take the stand, be swom in, your lawyer would
have the right to question and cross examine and con-
front those witnesses at a trial.

"You would also have the right to subpoena and call
witnesses to testify on your own behalf. You also, of
course, have the right to remain silent. That means you
wouldn't have to say anything because the burden is on
the State to prove beyond a reasonable doubt that you
committed two counts of rape."

The magistrate made no attempt to ascertain whether
Kevin understood his explanations of Kevin's rights. In-
stead, he continued on as follows:
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"It's my understanding, according to your lawyer,
that you wish to give up your rights to have a trial and
your right to remain silent and tell the Court what you
did and admit to the two rape charges, is that correct? Is
that what you want to do?"

Kevin answered: "Yes, sir.

The prosecutor then asked the magistrate to amend
the complaints to reflect that Kevin was thirteen, not
fourteen when the alleged events took place. The magis-
trate granted the request. The following exchange then
took place between the magistrate and Kevin:

"THE [*13] COURT: Kevin, is anyone making you
or forcing you to admit to these charges today? Is anyone
making you do it? You have to answer.

"JUVENILE: No, sir.

"THE COURT: You're doing it because you want
to?

"JUVENILE: No, sir."

The magistrate did not ask Kevin what he meant by
the negative response to the question about whether he
wanted to admit the charges. Instead, he went on with
further questions regarding whether Kevin understood
that the charges to which he was entering admissions
were felonies and regarding the sentences the trial court
could impose for the charges.

The magistrate then asked the prosecutor to continue
the voir dire of Kevin. The prosecutor began asking
Kevin if he admitted that certain facts regarding the
events that led to the charges against him were true. The
following exchange took place:

"Q. Kevin, in January of 2001, how old were you,
please?

"A. Thirteen.

"Q. Okay. And on -- in that -- within that month did
you have anal intercourse with [the victim]?

"A. No, ma'am.

"Q. Did you put your penis in [the victim's] anus?

"A. No, ma'am."

Kevin's trial counsel then asked for a moment off the
record, and the transcript contains a notation that [*14]
he had an off-the-record attorney, client discussion.

When the record was resumed, the magistrate asked
if

Kevin was confused by the terminology the prosecu-
tor was using in the voir dire, and Kevin's trial counsel
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answered that he "believed so." The questioning then
resumed and the following exchanges took place:

"Q. Once again, Kevin, for the record, on January of
2001, how old were you, please?

"A. Thirteen.

"Q. Okay. An on and within that month, did you
place your penis within [the victim's] butt?

"A. Yes, sir -- I mean, yes, ma'am.

"Q. And this took place within Toledo, Lucas
County?

"A. Uh-huh.

"Q. Once again in January of 2001, how old were
you please?

"A. Thirteen.

"Q. And so a separate occasion from that within
which we just spoke, on another occasion, on a second
occasion -- on a different time, did you in fact place your
penis in [the victim's] butt again?

"A. What do you mean by that?

"Q. Okay, you did it once. Did you do it again on a
different day?

"(Whereupon off-the-record attomey, client discus-
sion was held.)

"A. No, ma'am. It only happened the first. That's
what he was actually trying to say. But I did it the second
time.

"Q. You did do it [*15] a second time? I'm sony,
you have to say it out loud for the record.

"A. Yes, ma'am.

"Q. I'm sorry, wltat?

"A. Yes, ma'am.

"Q. And this took place within Toledo, Lucas
County?

"A. Yes, ma'am."

The magistrate asked no further questions of Kevin
to clarify the conflicting answers Kevin had just given.
Instead, the magistrate asked how old the victim was,
and Kevin answered that the victim was eleven years old.

The magistrate then made a statement that he was
satisfied that Kevin's admissions were "knowingly and
intelligently and voluntarily made." The magistrate
found Kevin "to be delinquent of two counts of rape."

Next, the magistrate asked the state for a recom-
mendation regarding disposition. The state answered that
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it believed an assessment of Kevin needed to be made. A
discussion ensued regarding how long it would take for
the assessment to be made and for proceedings to resume
to sentence Kevin. Kevin asked the magistrate how long
it would be before he was sentenced. The magistrate an-
swered at least two weeks, but how much longer than
two weeks he did not know. Kevin expressed concern
about having to remain in custody during that time and
his counsel asked if Kevin [*16] could be released to his
mother's home pending sentencing.

After making further inquiries to determine if Kevin
was a candidate for release pending sentencing, the mag-
istrate said to Kevin:

"THE COURT: Okay. Kevin, in part, because of
your prior record, which involves a sex offense.

"JUVENILE: Yes, sir.

"THE COURT: And because of your new case also
involves a sex offense, the Court is going to make the
decision that you have to be held at this point, okay.

"I may have held you even if you didn't have the
prior. Because you do have this prior it's almost impera-
tive that the Court hold you, okay? So anyway, what
we're going to do is have you go with the deputy. Your
mom is going to get the date. At some point your attor-
ney and your mom will let you know what the date is for
the disposition, okay? Do you have any questions?

"JUVENILE: Yes, I do.

"THE COURT: Uhum.

"JUVENILE: If you all don't sentence me, how long
will it be to have a trial thing?

"THE COURT: What was the question, Mr. Berg-
man? I couldn't hear him.

"MR. BERGMAN: I will address his questions,
Judge. I will talk to him upstairs.

"THE COURT: All right. If there's nothing else,
then this hearing is adjoumed and [*17] Kevin is to be
returned to detention at this point. Thank you.
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When the exchanges above are viewed as a whole, it
is clear that the magistrate had an obligation to make
further inquiry of Kevin at several points during the pro-
ceedings before the magistrate could fully ascertain
whether Kevin actually understood what his rights were,
that he was knowingly, intelligently and voluntarily
waiving those rights, and that he even understood what
the facts were to which he was entering an admission.
Kevin exhibited confusion throughout the proceedings,
and his closing question shows that he did not even un-
derstand that after he entered admissions to the charges,
no trial would be held. On the basis of this record, we
find plain error with regard to the magistrate's finding
that Kevin made his admissions knowingly, intelligently
and voluntarily.

Because this finding of plain error requires the re-
versal of the finding of delinquency and the dispositional
order and the remand of this case for further proceedings,
we need not consider the remaining issues raised by
Kevin regarding whether he received ineffective assis-
tance of counsel, whether he should have been evaluated
for competency prior [*18] to the entry of his admis-
sions and whether the trial court committed error when it
entered and stayed a second dispositional order without
informing Kevin of the order in open court. The judg-
ment of the Lucas County Court of Cominon Pleas, Ju-
venile Division, is reversed and this case is remanded for
further proceedings consistent with this decision. The
state is ordered to pay the court costs of this appeal.

JUDGMENT REVERSED.

A certified copy of this entry shall constitute the
mandate pursuant to App.R. 27. See, also, 6th

Dist.Loc.App.R. 4, amended 1/1/98.

Peter M. Handwork, J.

James R. Sherck, J.

Richard W. Knepper, J.

CONCUR.
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OPINION

DECISION AND JOURNAL ENTRY

This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

BOYLE, Judge.

[*Pl] Appellant, Sam Hairston, III, aka Charles
Williams, appeals from the conviction judgment entry
entered in the Lorain County Court of Common Pleas.
This Court affirms in part and vacates in part.

1.

[*P2] On November 14, 2002, the Lorain County
Grand Jury indicted Appellant as follows: Count One,
aggravated murder, in violation of R.C. 2903.01(B), with
a firearm specification, as defined in R.C. 2923.11, an
unspecified felony; Count Two, aggravated murder, in
violation of R.C. 2903.01(A) [**2] , with a firearm

specification, as defined in R.C. 2923.11 and a witness
specification, pursuant to R.C. 2929.04(A)(8), an un-
specified felony; Count Three, aggravated murder, in
violation of R.C. 2903.01(A), with a fireann specifica-
tion, as defined in R. C. 2923.11 and a detection specifi-
cation, pursuant to R.C. 2929.04(A)(3), an unspecified
felony; and Count Four, aggravated robbery, in violation
of R.C. 2911.01(A)(1), with a firearm specification, as
defined in R.C. 2923.11, a first-degree felony.

[*P3] These charges arose from an illicit drug deal
in the early morning hours of January 29, 1991. Richard
Dawson and his friend, Richard Movrin, were patrons at
a local bar on the evening of January 28, 1991. While at
the bar, Mr. Movrin saw another friend of his, Richard
Newson. When it was time to leave, Mr. Newson asked
for a ride to his girlfriend's house in Wilkes Villas. Mr.
Dawson drove, while Mr. Movrin sat in the front passen-
ger seat and Mr. Newson was in the backseat. Unbe-
knpwnst to Mr. Dawson, [**3] Mr. Movrin had solic-
ited Mr. Newson for crack cocaine.

[*P4] Upon dropping Mr. Newson off at Wilkes
Villas, he quickly returned to the backseat of the car with
two other men, Appellant and David Hollis. While in the
car, Mr. Hollis produced a gun and fatally shot Mr. Mov-
rin in the back. The three men then exited the backseat
and went around to the back of a building. There Appel-
lant allegedly shot Mr. Newson in the face for fear that
Mr. Newson would not keep quiet about the prior events.
In the meantime, Mr. Dawson drove Mr. Movrin to the
hospital where he expired. Mr. Hollis remained in the
Lorain County area following these incidents, while Ap-
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pellant left the area. Appellant was eventually found in a
Massachusetts prison under the assumed name, Charles
Williams.

[*P5] On November 3, 2004, Appellant was ar-
raigned and pled not guilty. The matter proceeded to a
capital jury trial on June 6, 2005. The trial court granted
a Crim.R. 29 motion with respect to Count One, thereby
reducing the original charge of aggravated murder to
involuntary manslaughter. The jury found Appellant
guilty of Count Two, aggravated murder with a firearm
and witness specification [**4] and Count Three, aggra-
vated murder with a firearm specification. Appellant was
found not guilty on the remaining counts and specifica-
tions. As a guilty finding under a witness specification
(R.C. 2929.04(A)(8)) involves the possibility of capital
punishment, the trial court proceeded with the mitigation
phase to determine Appellant's sentence. See R.C.
2929.03(C)(2)(b) and R. C. 2929.04. The jury returned a
sentence of life imprisonment with parole eligibility after
serving thirty years. The trial court sentenced Appellant
to a total of thirty-three years in prison ' and ordered Ap-
pellant to pay restitution for Mr. Newson's medical and
funeral expenses.

1 Thirty years for Count Two and Specification
Two and an additional mandatory three years for
the firearm specification on Count Two. There
was no sentence on Count Three as it merged into
Count Two.

[*P6] Appellant timely appealed his conviction, as-
serting fourteeu assignments [**5] of error for review.
For ease of review, we will combine some of the assign-
ments of error.

II.

A.

First Assignment of Error

"THE TRIAL COURT VIOLATED
THE APPELLANT'S RIGHT TO A
PUBLIC TRIAL AS GUARANTEED BY
THE SIXTH AND FOURTEENTH
AMENDMENTS OF THE U.S. CONSTI-
TUTION AND ARTICLE I, SECTIONS
10 AND 16 OF THE OHIO CONSTITU-
TION[.]"

[*P7] In his first assignment of error, Appellant al-
leges two errors. First, Appellant contends that he was
denied the right to a public trial as the trial court closed
the courtroom during closing arguments. Appellant sub-
mits it was plain error for the trial court to close the
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courtroom. Further, Appellant argues his trial counsel
was ineffective as they did not object to the trial court
closing the courtroom for closing arguments. We dis-
agree with both arguments.

1. Plain Error

[*P8] "[T]he right to a public trial is not absolute
and an order barring spectators from observing a portion
of an otherwise public trial does not necessarily intro-
duce error of constitutional dimension." State v.
Whitaker, 8th Dist. No. 83824, 2004 Ohio 5016, at P77.
The right to a public trial, along with all constitutional
[**6] rights, may be forfeited due to the failure to timely
assert the right. Peretz v. United States (1991), 501 U.S.
923, 936, III S. Ct. 2661, 115 L. Ed 2d 808, quoting
Yakus v. United States. (1944), 321 U.S. 414, 444, 64 S.
Ct. 660, 88 L. Ed. 834. Ordinarily, to preserve a trial
court error for appeal, an objection must be timely raised
to the trial court, where the purported error may be cor-
rected, or else the objection is forfeited; it may not be
raised for the first time on appeal. United States v. Olano
(1993), 507 U S. 725, 731, 113 S. Ct. 1770, 123 L. Ed. 2d
508. See, also, State v. McKee (2001), 91 Ohio St.3d 292,
299 fn. 3, 2001 Ohio 41, 744 N.E.2d 737 (Cook, J., dis-
senting). See, e.g., State v. Cerger, 9th Dist. No. 22073,
2004 Ohio 7189, at P12; State v. Riley, 9th Dist. No.
21852, 2004 Ohio 4880, at P27; State v. Dent, 9th Dist.
No. 20907, 2002 Ohio 4522, at P6.

[*P9] There is a fine distinction between the terms
waiver and forfeiture as applied to the preservation of
objections for appeal. McKee, 91 Ohio St.3d at 299fn. 3
(Cook, J., dissenting). "Whereas forfeiture is the failure
to make the timely assertion of a right, waiver is the 'in-
tentional relinquishment [**7] or abandonment of a
known right."' Olano, 507 U.S. at 733, quoting Johnson
v. Zerbst (1938), 304 U.S. 458, 464, 58S. Ct. 1019, 82 L.
Ed 1467. Unfortunately,

"courts have so often used [waiver and
forfeiture] interchangeably that it may be
too late to introduce precision. Neverthe-
less, the distinction retains some signifi-
cance in the context of Crim.R. 52(B). A
right that is waived in the true sense of
that term cannot form the basis of any
claimed error under Crim.R. 52(B). On the
other hand, mere forfeiture does not ex-
tinguish a claim of plain error under
Crrm.R. 52(B)." (Intemal quotations and
citations omitted.) McKee, 91 Ohio St.3d
at 299fn. 3 (Cook, J., dissenting).
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[*P101 In this matter, Appellant's trial counsel did
not make any statements or objections during Appellee's
request to close the courtroom during closing arguments.
Appellant's failure to make an objection resulted in a
forfeiture of his objection regarding the closing of the
courtroom in violation of his right to a public trial. See
Levine v. United States (1960), 362 U.S. 610, 618-19, 80
S. Ct. 1038, 4 L. Ed 2d 989. [**8] Accordingly, Appel-
lant's forfeiture allows him the possibility for appellate
review via a claim of plain error.

[*PI I] However, Appellant's brief does not ade-
quately present a claim of plain error under his first as-
signment of error. Appellant's brief makes a conclusory
statement that plain error occurred, but does not provide
this Court with any reasoning in support of this position.
The appellant bears the burden of affirmatively demon-
strating the error on appeal and substantiating his or her
arguments in support. App.R. 16(A)(7); Loc.R. 7(A)(7).
See Figley v. Corp, 9th Dist. No. 04CA0054, 2005 Ohio
2566, at P8. Moreover, it is not the duty of this Court to
develop an argutnent in support of an assignment of er-
ror, even if one exists. State v. Tanner, 9th Dist. No.
04CA0062-M, 2005 Ohio 998, at P24; Prince v. Jordan,
9th Dist. No. 04CA008423, 2004 Ohio 7184, at P40;
Klausman v. Klausman, 9th Dist. No. 21718, 2004 Ohio
3410, at P29. Accordingly, as Appellant failed to de-
velop his plain error argument, we do not reach the mer-
its and decline to address this argument.

2. Ineffective Assistance [**9] of Counsel

[*P12] Additionally under the first assignment of
error, Appellant alleges his trial counsel were ineffective
as they failed to object to the trial court closing the court-
room during closing arguments. Specifically, Appellant
feels that if his trial counsel would have objected, there
either would not have been a violation of his right to
public trial and/or the issue would have been preserved
for appeal. Appellant argues this failure constitutes inef-
fective assistance of counsel. We disagree.

[*P13] The Sixth Amendment to the United States
Constitution guarantees a criminal defendant the effec-
tive assistance of counsel. McMann v. Richardson
(1970), 397 U.S. 759, 771, 90 S. Ct. 1441, 25 L. Ed. 2d
763. To prevail on a claim of ineffective assistance of
counsel, Appellant must meet the two-prong test estab-
lished in Strickland v. Washington, (1984), 466 US. 668,
687, 104 S. Ct. 2052, 80 L. Ed. 2d 674.

"First, the defendant must show that
counsel's performance was deficient. This
requires showing that counsel made errors
so serious that counsel was not function-
ing as the 'counsel' guaranteed the defen-
dant by the Sixth Amendment. Second, the

defendant must show that the deficient
performance [**10] prejudiced the de-
fense. This requires showing that coun-
sel's errors were so serious as to deprive
the defendant of a fair trial, a trial whose
result is reliable." Id.
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[*P14] The failure to object to an error may bejus-
tified as a trial tactic and thus does not sustain a claim of
ineffective assistance of counsel. State v. Gumm (1995),
73 Ohio S1.3d 413, 428, 1995 Ohio 24, 653 N.E.2d 253;
State v. Windham, 9th Dist. No. 05CA0033, 2006 Ohio
1544, at P24, quoting State v. Taylor, 9th Dist. No.
01CA007945, 2002 Ohio 6992, at P76. Strategic trial
decisions are left to the deference of trial counsel and are
not to be second-guessed by appellate courts. State v.
Carter (1995), 72 Ohio St.3d 545, 558, 1995 Ohio 104,
651 N.E.2d965.

[*P15] The defendant has the burden of proof and
must overcome the strong presumption that counsel's
perfotmance was adequate or that counsel's action might
be sound trial strategy. State v. Smith (1985), 17 Ohio
St.3d 98, 100, 17 Ohio B. 219, 477 N.E.2d 1128. "Ulti-
mately, the reviewing court must decide whether, in light
of all the circumstances, the challenged act or oinission
fell outside the wide range of professionally competent
assistance." [**11] State v. DeNardis (Dec. 29, 1993),
9th Dist. No. 2245, 1993 Ohio App. LEXIS 6474 at *5,
citing Strickland, 466 U.S. at 689. Furthetmore, an attor-
ney properly licensed in Oltio is presumed competent.
State v. Lott (1990), 51 Ohio St.3d 160, 174, 555 N.E.2d
293.

[*Pl6] In demonstrating prejudice, the defendant
must prove that "there exists a reasonable probability
that, were it not for counsel's errors, the result of the trial
would have been different." State v. Bradley (1989), 42
Ohio St.3d 136, 538 NE.2d 373, paragraph tltree of the
syllabus. Further, an appellate court need not analyze
both prongs of the Strickland test if it finds that Appel-
lant failed to prove either. State v. Ray, 9th Dis•t. No.
22459, 2005 Ohio 4941, at PIO.

[*P17] Although either step in the process may be
dispositive, we will address the deficiency question first
in this analysis, based on the particular error Appellant
asserts in his first assignment of error. Appellant alleges
his trial counsel was deficient for failing to object to the
trial court closing the courtroom for closing arguments.
However, as a matter of law, an attorney's decision as to
whether or not to object at certain times [**12] during
trial is presumptively considered a trial tactic or strategy
that we will not disturb. State v. Downing, 9th Dist. No.
22012, 2004 Ohio 5952, at P23, citing State v. Fisk, 9th
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Dist. No. 21196, 2003 Ohio 3149, at P9; State v. Phillips
(1995), 74 Ohio St.3d 72, 85, 1995 Ohio 171, 656 N.E.2d
643. Accordingly, Appellant has failed to meet his bur-
den of proof regarding how his trial counsel's perform-
ance was deficient.

[*PI8] Further, Appellant failed to show how trial
counsel's failure to object to closing the courtroom would
have resulted in a different trial verdict. In an effort to
preserve decorum and exercise control of the courtroom,
the trial court merely limited the ingress and egress of
persons during the closing arguments. See E.W. Scripps
Co. v. Fulton (1955), 100 Ohio App. 157, 168, 72 Ohio
Law Abs. 430, 125 N.E.2d 896. No one was excluded
from the courtroom. See State v. Cottrell, 8th Dist. No.
81356, 2003 Ohio 5806, at P24-25. Anyone who wished
to observe closing arguments was permitted in the court-
room as long as they were seated before arguments be-
gan. See id. The courtroom was closed in an effort to
prevent distractions to the jury, so that [* * 13] they could
listen to the closing arguments without interruptions.
Appellant does not address how this affected the trial
result. Instead, Appellant focuses on how the failure to
object affects his issues on appeal. This argument at-
tempts to show the effect on the appeal, but does not
prove that there is a "reasonable probability that, ***, the
result of the trial would have been different." (Emphasis
added.) Bradley, 42 Ohio St.3d 136, 538 NE.2d 373,
paragraph three of the syllabus.

[*P]9] Appellant's charges do not rise to the level
of ineffective assistance of counsel. See Strickland, 466
U.S. at 687. Accordingly, this assignment of error is
overruled.

B.

Second Assignment of Error

"THE APPELLANT'S GRAND
AND PETIT JURY'S [sic] UNDER
REPRESENTATION [sic] OF AFRI-
CAN[-]AMERICANS AND HISPANIC
AMERICANS WAS IN VIOLATION OF
THE SIXTH AND FOURTEENTH
AMENDMENTS OF THE FEDERAL
CONSTITUTION."

[*P20] Appellant's second assignment of error al-
leges that minorities were underrepresented in the grand
and petit juries involved in this matter. Contrary to his
assignment of error, Appellant's brief only addresses the
petit venire. Appellant [**14] specifically points out that
there were only two African-Americans and no Hispanic
Americans in the venire of fifty-six potential jurors who
responded to the call for petitjury duty. Appellant claims
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that the process utilized in producing the petit venire
systematically excluded minorities, and thus an unfair
cross-section resulted. We disagree.

1. Grand Jury

[*P21] While Appellant's captioned assignment of
error includes underrepresentation in the grand jury, Ap-
pellant's brief does not present any arguments regarding
the grand jury. The appellant bears the burden of af-
firmatively demonstrating the error on appeal and sub-
stantiating his or her arguments in support. App.R.
16(A)(7); Loc.R. 7(A)(7). See Figley at P8. Moreover, it
is not the duty of this Court to develop an argument in
support of an assignment of error, even if one exists.
Tanner at P24; Prince at P40; Klausman at P29. Ac-
cordingly, as Appellant failed to develop his underrepre-
sentation of the grand jury argument, we do not reach the
merits and decline to address this argument.

2. Petit Jury

[*P22] Appellant asser[s his petit jury venire did
not represent a[**15] fair cross-section of the popula-
tion of Lorain County and thus he was denied his right to
an impartial jury under the Sixth and Fourteenth
Amendments of the United States Constitution. Accord-
ingly, Appellant argues that the trial court "should have
struck the venire and assembled a new one that fairly
represented the comniunity."

[*P23] The United States Supreme Court has held
that petit jury selections are subject to the provisions of
the Sixth and Fourteenth Amendntents of the United
States Constitution. State v. Fulton (1991), 57 Ohio St.3d
120, 122-23, 566 N.E.2d 1195, citing Duncan v. Louisi-
ana (1968), 391 U.S. 145, 88 S. Ct. 1444, 20 L. F.d. 2d
491. A material aspect of the Sixth Amendment right to a
jury trial includes "the selection of a petit jury from a
representative cross[-]section of the community." (Inter-
nal quotations omitted.) Fulton, 57 Ohio St.3d at 123,
quoting Taylor v. Louisiana (1975), 419 U.S. 522, 528,
95 S. Ct. 692, 42 L. Ed. 2d 690. However, "[there is] no
requirement that petit juries actually chosen must mirror
the community and reflect the various distinctive groups
in the population." Fulton, 57 Ohio St.3d at 123, quoting
Taylor, 419 U.S. at 538. [**16]

"In order to establish a violation of the
fair representative cross-section of the
community requirement for a petitjury ar-
ray under the Sixth and Fourteenth
Amendments to the United States Consti-
tution, a defendant must prove: (I) that
the group alleged to be excluded is a 'dis-
tinctive' group in the community; (2) that
the representation of this group in venires
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from which juries are selected is not fair
and reasonable in relation to the number
of such persons in the community; and (3)
that the representation is due to systematic
exclusion of the group in the jury-
selection process." Fulton, 57 Ohio St.3d
120, 566 N.E.2d 1195, paragraph two of
the syllabus, citing Duren v. Missouri
(1979), 439 U.S. 357, 364, 99 S. Ct. 664,
58 L. Ed 2d 579.

[*P24] In this case, Appellant cannot establish a
violation of the Sixth Amendment fair representation
cross-section of the community requirement as he failed
to present any evidence as the second and third prongs.
The parties do not dispute that African-Americans and
Hispanic Americans are distinctive groups in Lorain
County. However, as to the second prong, Appellant
failed to "demonstrate the percentage of the community
made up of the group [** 171 alleged to be underrepre-
sented." Fulton, 57 Ohio St.3d at 123, citing Duren, 439

US. at 364. The trial court suggested to Appellant that
the "African-American community takes up about eight
percent of Lorain County, and *** the Latino community
picks up about six percent of the Lorain County popula-
tion." However, Appellant cannot rely on the trial court's
estimates as Appellant bears the burden of providing the
trial court with evidence of the demographic makeup of
Lorain County. But Appellant did not provide the trial
court witlt any evidence and instead based his argument
on "[w]hatever the percentage is." Appellant's failure to
provide demographic or statistical analysis as to the per-
centage of African-Americans and I-Iispanic Americans
is fatal to his claim of denial of his right to an impartial
jury.

[*P25] Further, Appellant failed to establish the
third prong as he did not present any evidence that the
lack of African-Americans and Hispanic Americans on
his jury venire was due to systematic exclusion of these
groups in the jury selection process. The crux of Appel-
lant's argument in his brief was that the trial court im-
properly required [**18] a finding of intent to discrimi-
nate. However, that argument is not dispositive of the
issue raised by Appellant.

[*P26] At the trial court, Appellant argued that the
creation of the jury venire based solely on voter rolls was
systematically excluding African-Americans and His-
panic Americans and thus the venire should be formed
from the registered drivers of Lorain County. The trial
court points out Appellant's failure to provide any evi-
dence, thus resulting in a conclusory statement.

"[The trial court] can't assume [Appel-
lant is] right until [he] give[s] [the trial
court] some sort of statistics that would
indicate that the fact of the utilization of
the elector rolls underrepresents people of
either a certain ethnic background or a ra-
cial background."
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Nor, did Appellant provide the trial court with any statis-
tical data to show the alleged continuous exclusion of the
minorities in the venire over a length of time. See Duren,
439 U.S. at 366. "[U]nderrepresentation on a single ve-
nire is not systematic exclusion." (Emphasis omitted.)
State v. McNeill (1998), 83 Ohio St. 3d 438, 444, 1998
Ohio 293, 700 N. E.2d 596.

[*P27] Additionally, the United [**19] States Su-
preme Court granted the States "much leeway in [the]
application [of the fair cross-section principle]. The
States remain free to prescribe relevant qualifications for
their jurors." Fulton, 57 Ohio St.3d at 123, quoting Tay-
lor, 419 U.S. at 538. The Ohio Supreme Court has held
that,

"the use of voter registration rolls as ex-
clusive sources for jury selections is con-
stitutional and does not systematically,
[or] intentionally, exclude any [economic,
social, religious, racial, political and geo-
graphical group of the community]." (In-
ternal quotations omitted.) State v. Moore
(1998), 81 Ohio St.3d 22, 28, 1998 Ohio
441, 689 N.E.2d 1, quoting State v. John-
son (1972), 31 Ohio St.2d 106, 114, 285
N.E.2d 751.

Further, R.C. 2313.08(B) permits each county to compile
its jury list either (1) exclusively from the list of electors
certified by the county board of elections, or (2) from
that list, combined with the list of licensed drivers certi-
fied by the Registrar of Motor Vehicles.

[*P28] The jury commissioners in Lorain County
have the discretionary authority to include drivers, with
qualified licenses issued [**20] in Lorain County, to the
pool of jurors. State v. Szakal (May 29, 1985), 9th Dist.
No. 3794, 1985 Ohio App. LEXIS 7856 at *3. However,
Lorain County has elected to utilize the elector list
solely. In this case, the trial court repeatedly advised
Appellant as to the procedure employed by the jury
commissioners in forming the jury pools. Prospective
jurors in Lorain County are picked at random, "like a
lottery system, ***, by the computer" thus, eliminating
the chance of systematic exclusion of any group. Despite
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the trial court's repeated requests to Appellant to "present
some evidence that there was something done either by
the Jury Commissioners or [the] Board of Elections or by
the court representatives to restrict the number of those
of African-American descent," Appellant never pre-
sented any evidence and failed the third prong under
Duren.

[*P29] While the trial court provided information
establishing compliance with the Ohio statute and the
federal constitution, Appellant failed to present any evi-
dence that the use of the voter rolls systematically ex-
cluded African-Americans and Hispanic Americans. The
single occurrence of underrepresentation in Appellant's
jury venire was insufficient [**21] to support his claim
of systematic exclusion. Additionally, Appellant failed to
provide evidence regarding the demographic composi-
tion of Lorain County. Accordingly, Appellant's Sixth
Amendment challenge must fail.

[*P30] The Fulton court further stated that

"[a] defendant may also reasonably
bring a federal equal protection challenge
to the selection and composition of the
petit jury by adducing statistical evidence
which shows a significant discrepancy be-
tween the percentage of a certain class of
people in the community and the percent-
age of that class on the jury venires,
which evidence tends to show discrimina-
tory purpose, an essential element of such
cases." Fulton, 57 Ohio St.3d at 123-24.

Again, Appellant did not provide any statistical data to
show the "underrepresentation [of a distinct group] over
a significant period of time" or "expose[] the selection
procedure as susceptible of abuse or racially partial."
McNeill, 83 Ohio St.3d at 444, citing Fulton, 57 Ohio
St.3d at 122-24. Accordingly, Appellant's Fourteenth
Amendment challenge also fails.

[*P31] Due to Appellant's repeated failures [**22]
to support his argument with statistital data, the trial
court did not err in denying his motion to strike the jury
and to establish a new venire containing registered driv-
ers. Accordingly, Appellant's assignment of error as to
the petit jury is overruled.

[*P32] Appellant's second assignment of error is
overruled.

C.

Third Assignment of Error

"COUNSEL'S FAILURE TO RE-
QUEST AN INVESTIGATOR AND/OR
OBTAIN AN INVESTIGATOR WAS
INEFFECTIVE ASSISTANCE OF
COUNSEL UNDER THE FEDERAL
CONSTITUTION AND PREJUDICE
MUST BE PRESUMED UNDER THE
UNIQUE FACTS OF THIS CASE."
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[*P33] In his third assignment of error, Appellant
alleges his trial counsel was ineffective as they failed to
request funding to hire an investigator. The underlying
events of this matter occurred twelve years prior to the
indictment. Appellant claims "[t]he [S]tate had abso-
lutely no physical or scientific evidence" and "relied en-
tirely on the testimony of two 'eyewitnesses."' Appellant
argues his trial counsel should have hired an investigator
to probe the eyewitnesses' background and to search for
other favorable eyewitness accounts.

[*P34] Further, Appellant argues trial counsel
should have [**23] hired an investigator to gather "the
necessary data to support the claims that the grand and
petit juries violated the Sixth and Fourteenth Amend-
ments." Appellant argues the failure to hire an investiga-
tor violated the ABA guidelines, prejudice is presumed,
and ineffective assistance of counsel established. We
disagree.

[*P35] In Strickland, the United States Supreme
Court determined that "counsel has a duty to make rea-
sonable investigations" and the "particular decision not
to investigate must be directly assessed for reasonable-
ness in all the circumstances, applying a heavy measure
of deference to counsel's judgntents." 466 U.S. at 691.
Further, the American Bar Association's Guidelines for
the Appointment and Performance of Defense Counsel in
Death Penalty Cases specifies that counsel has an obliga-
tion to conduct a "thorough and independent investiga-
tion[]" in capital cases. (2003), 31 Hofstra L.Rev. 913,
1015.

[*P36] The Strickland holding and the American
Bar Association's Guidelines only require trial counsel to
perform a reasonable investigation, not to hire an inves-
tigator. Appellant's assignment of error only argues trial
counsel's [**24] failure to hire an investigator, not trial
counsel's failure to investigate. An attorney's decision not
to hire an investigator does not equate to a failure to in-
vestigate and result in ineffective assistance of counsel.
See State v. Scott (Sept. 29, 1988), 10th Dist. No. 88AP-
346, 1988 Ohio App. LEXIS 3993, at *15; State v. Suttles
(Feb. 27, 1995), 4th Dist. No. 94CA9, 1995 Ohio App.
LEXIS 789, at *6-7. Accordingly, the failure to hire an
investigator, for both the underlying case and for issues
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conceming the jury venire, is an insufficient basis for
deficient performance.

[*P37] Appellant's third assignment of error is
overruled.

D.

Fourth Assignment of Error

"THE TRIAL COURT ERRED IN
FAILING TO INSTRUCT THE JURY
ON 'RESIDUAL DOUBT' OR ALLOW-
ING COUNSEL TO ARGUE 'RESID-
UAL DOUBT' IN VIOLATION OF THE
SLYTH, EIGHTH AND FOURTEENTH
AMENDMENTS OF THE FEDERAL
CONSTITUTION."

[*P38] In his fourth assignment of error, Appellant
alleges the trial court prevented hini from arguing and
did not instruct the jury regarding residual doubt as a
mitigating factor in this case. Appellant claims the jury
may have recommended a lesser sentence had they been
instructed on the application of residual doubt. We dis-
agree.

[**25] [*P39] Residual doubt is "a lingering un-
certainty about facts, a state of mind that exists some-
where between 'beyond a reasonable doubt' and 'absolute
certainty."' State v. McGuire (1997), 80 Ohio St.3d 390,
402, 1997 Ohio 335, 686 N.E.2d 1112, quoting Franklin
v. Lynaugh (1988) 487 U.S. 164, 188, 108 S. Ct. 2320,
101 L. Ed. 2d 155 (O'Connor, J., concurring). Residual
doubt "has nothing to do with the nature and circum-
stances of the offense or the history, character, and back-
ground of the offender." McGuire, 80 Ohio St.3d at 403,
citing State v. Watson (1991), 61 Ohio St. 3d 1, 19, 572
N.E.2d 97 (Resnick, J., dissenting).

[*P40] There is no federal or state constitutional
right of a defendant to introduce residual doubt evidence
during the mitigation phase. Oregon v. Guzek (2006),
546 U.S. 517, 126 S.Ct. 1226, 1231-32, 163 L. Ed 2d
1112, citing Franklin, 487 US. at 174; State v. Green
(2000), 90 Ohio St.3d 352, 360, 2000 Ohio 182, 738
N.E.2d 1208. Accordingly, it is up to the states to set
their own parameters regarding mitigating evidence, in-
cluding residual doubt. Guzek, 126 S.Ct. at 1232.

[*P41] In McGuire, 80 Ohio St.3d 390, 1997 Ohio
335, 686 N. E.2d 1112, syllabus, the Ohio Supreme Court
[**26] determined "residual doubt is not an acceptable
mitigating factor under R.C. 2929.04(B)," as it is irrele-
vant to determining a defendant's sentence. Accordingly,
a defendant may not argue to the jury, nor may the trial
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court instruct the jury regarding residual doubt. Id. at
403.

[*P42] Appellant's fourth assignment of error urg-
ing us to remand for resentencing is overruled.

E.

Fifth Assignment of Error

"THE TRIAL COURT ABUSED ITS
DISCRETION IN DENYING A MO-
TION FOR MISTRIAL WHEN THE
STATE'S PRIMARY EYEWITNESS
TESTIFIED HE PASSED A POLY-
GRAPH WITH RESPECT TO WHO
SHOT THE NAMED VICTIM IN THE
APPELLANT'S CONVICTION."

[*P43] In Appellant's fifth assignment of error, he
argues the trial court abused its discretion by denying his
motion for mistrial. Appellant's motion for mistrial was
based upon the State's eyewitness, David Hollis', unex-
pected comments regarding his polygraph test taken in
relation to his trial. Appellant argues that the trial court's
curative jury instruction was inadequate, and a mistrial
was the only appropriate remedy. We disagree.

[*P44] The decision whether to grant or deny a
motion for mistrial [**27] "lies within the sound discre-
tion of the trial court" and will not be reversed absent a
showing of abuse of discretion. State v. Garner (1995),
74 Ohio St.3d 49, 59, 1995 Ohio 168, 656 N.E.2d 623,
citing State v. Glover (1988), 35 Ohio St.3d 18, 19, 517
N.E.2d 900; State v. Widner (1981), 68 Ohio St.2d 188,
190, 429 N.E.2d 1065. An abuse of discretion is more
than an error of law or judgment, but rather, it is a find-
ing that the court's attitude is unreasonable, arbitrary or
unconscionable. Blakemore v. Blakemore (1983), 5 Ohio
St.3d 217, 219, 5 Ohio B. 481, 450 N.E.2d 7140. Under
this standard of review, an appellate court may not
merely substitute its judgment for that of the trial court.
Pons v. Ohio State Med Bd. (1993), 66 Ohio St.3d 619,
621, 1993 Ohio 122, 614 N.E.2d 748.

[*P45] "A mistrial should not be ordered in a
criminal case merely because some error or irregularity
has intervened, unless the substantial riglits of the ac-
cused or the prosecution are adversely affected; this de-
termination is made at the discretion of the trial court."
State v. Reynolds (1988), 49 Ohio App.3d 27, 33, 550
N.E.2d 490. The granting of a mistrial is necessary only
when a fair trial in no longer possible. State v. Franklin
(1991), 62 Ohio St.3d 118, 127, 580 tV.E.2d 1, [**28]
citing Illinois v. Somerville (1973), 410 U.S. 458, 462-
63, 93 S. Ct. 1066, 35 L. Ed. 2d 425.
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[*P46] In Ohio, the existence and results of a poly-
graph are admissible in a criminal trial to corroborate or
impeach testimony only when the both sides stipulate to
their admissibility. State v. Souel (1978), 53 Ohio St.2d
123, 372 N.E.2d 1318, syllabus. Appellant claims the
Appellee's primary eyewitness unexpectantly blurted out
during cross-examination that he had taken a polygraph.
Appellant explains that the existence of the polygraph
was unknown to him and thus the parties had not stipu-
lated to its use in the trial. As there was no stipulation to
using the polygraph, Appellant contends the polygraph
was inadmissible and its presentation to the jury was so
prejudicial that the trial court's subsequent curative in-
struction was inadequate to repair the damage. Thus,
Appellant argues that he was unable to receive a fair
trial.

[*P47] While Appellant makes valid arguments re-
garding the polygraph, it is important to note the se-
quence of events surrounding this alleged irregularity.
Appellant learned of the polygraph during his cross-
examination of Mr. Hollis. Upon Mr. Hollis' initial dis-
closure [**29] of the polygraph, Appellant pressed on
with a line of questioning directly related to the poly-
graph.

Q: When did you come to acknowledge
to the police, to the authorities, that you
were the man who killed Mr. Ricky Mov-
rin?

A: When I took a lie detector test and
didn't pass it.

Q: Wlten did you do that?

A: I don't know.

«**

Q: And you were scheduled to go to
trial, correct?

A: Yes.

Q: But you took a lie detector test and
flunked?

A: I took a lie detector test and
flunked the part of Movrin, not the part
about Newson; just Movrin, so, you
know.

Q:
tests?

Now, speaking of lie detector

A: Yeah.

Q: You told the police that you could
beat them anyway, right?

A: I thought I could.
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After the specific polygraph questions, Appellant contin-
ued questioning Mr. Hollis about the events of the eve-
ning in question and then concluded his cross-
examination.

[*P48] Appellee then began its re-direct examina-
tion of Mr. Hollis by following up on the Appellant's
polygraph questions.

Q: And, on cross-examination, you re-
sponded to [Appellant's trial counsel] that
you flunked the polygraph test with re-
gard to Movrin? [**30]

[Appellant's Trial Counsel]: Objec-
tion, Your Honor.

Q: What does that mean?

[Appellant's Trial Counsel]: Objec-
tion, Your Honor.

This was the first, and only, question by Appellee regard-
ing the polygraph. Upon hearing this question, Appel-
lant, for the first time, objected and moved for a mistrial.

[*P49] At the sidebar, Appellee argued that Appel-
lant opened the door on the polygraph issue during his
cross-examination and Appellee should be allowed to re-
direct on the issue. Appellant strongly disagreed by stat-
ing that he "did not open the door. [Mr. Hollis] blurted it
out. It was a set-up." The trial court did not feel that Ap-
pellant had intentionally "opened the door" with its initial
question, nor had Appellee failed to control the witness.
Instead, the trial court felt that Mr. Hollis would "say[]
whatever he darn well pleased." Thereupon, the trial
court sustained Appellant's objection, overruled Appel-
lant's motion for mistrial, and issued an instruction to the
jury to disregard any testimony regarding polygraphs.

[*P501 While Appellant may not have intentionally
opened the door regarding the polygraph, Appellant fur-
ther delved into the [**31] polygraph issue by asking
five additional questions directed solely to the polygraph.
Instead of immediately stopping the polygraph issue and
moving to strike or for a mistrial, Appellant inquired
further and developed Mr. Hollis' testimony regarding
the polygraph. Further, Appellant waited to object and
move for a mistrial until the close of his cross-
examination, and when Appellee began re-directing on
the issue. Not only is Appellant's motion for mistrial un-
timely, it is also invited error. Invited error prohibits a
party from "tak[ing] advantage of an error which he him-
self invited or induced the trial court to make." Lester v.
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Leuck (1943), 142 Ohio St. 91, 50 N.E.2d 145, syllabus.
See, also, Fostoria v. Ohio Patrolmen's Benevolent
Assoc., 106 Ohio St.3d 194, 2005 Ohio 4558, 833 N.E.2d
720, at P12-13; Kayser v. Lorain Cty. Bd of Elections
(Aug. 7, 1996), 9th Dist. No. 95CA006308, 1996 Ohio
App. LEXIS 3309, at *6; State v. Brintzenhofe (May 12,
1999), 9th Dist. No. 18924, 1999 Ohio App. LEXIS 2159,
at *10; Akron v. Fowler, 9th Dist. No. 21327, 2003 Ohio
2844, at P9.

[*P51] Appellant's decision to wait to move for a
mistrial until after his further cross-examination about
the polygraph is an error [**32] Appellant invited, and
will not be corrected. Accordingly, we cannot find that
the trial court abused its discretion in denying Appel-
lant's motion for mistrial.

[*P52] Appellant's fifth assignment of error is
overruled.

F.

Sixth Assignment of Error

"THE STATE COMMITTED A
BRADY AND KYLES VIOLATION
WHEN IT FAILED TO DISCLOSE THE
RESULTS OF THE LIE DETECTOR
TEST ADMINISTERED TO DAVID
HOLLIS[.]"

[*P53] In his sixth assignment of error, Appellant
alleges Appellee failed to disclose the existence and re-
sults of a polygraph of David Hollis, Appellee's primary
eyewitness. Appellant contends Appellee's case would
have been weaker and he could have controlled Mr.
Hollis' testimony to prevent the polygraph information
from being presented to the jury. It is Appellant's posi-
tion that Appellee's failure to disclose the polygraph in-
formation are Brady and Kyles violations, which resulted
in an unfair trial. We disagree.

[*P54] A defendant has a constitutional right of ac-
cess to evidence. State v. South, 162 Ohio App. 3d 123,
2005 Ohio 2152, 832 N.E.2d 1222, at PIO, citing State v.
Benson, 152 Ohio App.3d 495, 2003 Ohio 1944, 788
N.E.2d 693, at PIO. [**33] In Brady v. Maryland
(1963), 373 U.S. 83, 87, 83 S. Ct. 1194, 10 L. Ed. 2d215,
the United States Supreme Court held that the prosecu-
tion's suppression of evidence that is favorable to the
defendant violates his due process rights if the evidence
is material to guilt or punishment, regardless of the
prosecution's intentions. See, also, State v. Johnston
(1988), 39 Ohio St.3d 48, 60, 529 N.E.2d 898. Evidence
is "material" if there is a "reasonable probability," that,
had the prosecution disclosed the evidence, the result of
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the trial would have been different. United States v. Bag-
ley (1985), 473 U.S. 667, 682, 105 S. Ct. 3375, 87 L. Ed
2d 481. The United States Supreme Court has qualified
this definition, stating that a "reasonable probability" of a
different trial result is demonstrated by showing that the
prosecution's suppression of the evidence "undermine[d]
[the] confidence in the outcome of the trial." Kyles v.
Whitley (1995), 514 U.S. 419, 434, 115 S. Ct. 1555, 131
L. Ed. 2d 490, citing Bagley, 473 U.S. at 678; Johnston,
39 Ohio St.3d 48, 529 NE.2d 898, paragraph five of the
syllabus.

[*P55] It is important to note, however, that a mere
possibility that undisclosed evidence might have helped
the [**34] defense or might have changed the trial out-
come is insufficient to establish "materiality" under the
Brady standard. United States v. Agurs (1976), 427 U.S.
97, 109-110, 96 S. Ct. 2392, 49 L. Ed 2d 342, overruled
in part on other grounds. A reversal is not warranted
when a mere "combing of the prosecutors' files after the
trial disclosed evidence possibly useful to the defense but
not likely to have changed the verdict." Giglio v. United
States (1972), 405 U.S. 150, 154, 92 S. Ct. 763, 31 L. Ed.
2d 104, quoting United States v. Keogh (C.A.2, 1968),
391 F.2d 138, 148. Ultimately, the relevant question be-
comes whether in the absence of the evidence, the defen-
dant "received a fair trial, understood as a trial resulting
in a verdict worthy of confidence." Kyles, 514 U.S. at
434.

[*P56] Both the United States Supreme Court and
the Ohio Supreme Court have held that polygraph tests
performed on witnesses do not need to be disclosed or
turned over during discovery. Wood v. Bartholomew
(1995), 516 U.S. 1, 5, 116S. Ct. 7, 133 L. Ed 2d 1; State
v. Davis (1991), 62 Ohio St.3d 326, 342, 581 N.E.2d
1362. See D'Ambrosio v. Bagley, 2006 U.S. Dist. LEXIS
12794, at *76, No. 1:00CV2521 (N.D. Ohio Mar. 24
2006). [**35] This is due to the fact that polygraph re-
sults are highly unreliable and thus, do not fall within the
category of scientific tests under Crim.R. 16. State v.
Diaz, 9th Dist. No, 02CA008069, 2003 Ohio 1132, P37.
See, also, State v. Buhrman (Sept. 12, 1997), 2d Dist. No.
96CA145, 1997 Ohio App. LEXIS 4093, at *24.

[*P57] In this case, the only polygraph adminis-
tered was upon Mr. Hollis, Appellee's witness. Since
polygraphs of witnesses are not discoverable, there are
no Brady or Kyles violations for Appellee's failure to
disclose Mr. Hollis' polygraph.

[*P58] Appellant's sixth assignment of error is
overruled.

G.

Seventh Assignment of Error
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"THE TRIAL COURT, OVER OB-
JECTION OF THE APPELLANT, IN-
STRUCTED THE JURY ON FLIGHT IN

VIOLATION OF THE DUE PROCESS

CLAUSE OF THE FOURTEENTH
AMENDMENT OF THE FEDERAL

CONSTITUTION WHEN THERE WAS
NOT SUFFICIENT EVIDENCE OF

FLIGHT."

[*P59] Appellant's seventh assignment of error al-
leges the trial court's jury instruction regarding flight was
inappropriate because the record lacked sufficient evi-
dence for the charge. Appellant contends the trial court's
flight instruction was error [**36] warranting a new
trial. We disagree.

[*P60] The decision as to whether a particular jury
instruction is sufficiently supported by evidence is re-
viewed for an abuse of discretion. State v. Wolons

(1989), 44 Ohio St.3d 64, 541 N.E.2d 443, paragraph two
of the syllabus. A review of the record establishes that
the flight instruction was properly supported by testimo-
nial evidence. Mr. Hollis testified that after the events on
January 29, 1991, he did not see Appellant the day after
the shooting, the next week, the next month, or the next
year, even though they were friends and hung out with
the same crowd. Further, Detective Baker testified that
he was assigned to do the follow-up investigation in
2002 in which they were still searching for Appellant.
Detective Baker explained that Appellant was found in
Massachusetts under the assumed name of Charles E.
Williams. These facts were not contradicted during the
trial and thus are sufficient to support a jury instruction
regarding flight. See State v. Davilla, 9th Dist. No.
03CA008413, 2004 Ohio 4448, at P15. Accordingly, we
do not find that the trial court abused its discretion. Fur-
ther, Appellant did not suffer any [**37] prejudice from
the flight instruction, as Appellant was found not guilty
on the detection specification (R.C. 2929.04(A)(3)) under

Count Three.

[*P6I] Appellant's seventh assignment of error is
overruled.

H.

Eighth Assignment of Error

"THE TRIAL COURT COMMITTED
PLAIN ERROR UNDER CRIM[.JR[J 52
AND TRIAL COUNSEL WAS INEF-
FECTIVE UNDER THE FEDERAL
CONSTITUTION WHEN THE ALTER-
NATE JURORS WERE ALLOWED TO
BE IN THE JURY DELIBERATION
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ROOM WHILE THE JURY WAS DE-
CIDING THE APPELLANT'S GUILT."

[*P62] In his eighth assignment of error, Appellant
alleges two errors. First, Appellant alleges that the trial
court committed plain error in requiring the two alternate
jurors to sit in on the deliberations during the guilt phase,
but not to participate. Further, Appellant argues his trial
counsel was ineffective as they did not object to the al-
ternate jurors being present in the jury deliberations of
the guilt phase. We disagree with both contentions.

I. Plain Error

[*P63] The United States Supreme Court has held
that it is error to permit alternate jurors to participate in
jury deliberations; however, the error does not always
[**38] necessarily rise to the level of plain error. 2
Olano, 507 U.S. at 737. See, also, State v. Murphy
(2001), 91 Ohio St.3d 516, 533, 2001 Ohio 112, 747
N.E.2d 765. As discussed above, there is distinction be-
tween forfeiture and waiver in regards to preservation of
issues for appeal and the application of plain error analy-

sis. Id at 733; McKee, 91 Ohio St.3d at 299fn. 3 (Cook,
J., dissenting). Forfeiture occurs when no objection is
made, while waiver requires the "intentional relinquish-
ment or abandonment of a known right." Olano, at 733,
quoting Zerbst, 304 U.S. at 464. Plain error analysis is

only available in the instance of a forfeiture. McKee, 91

Ohio St.3d at 299 fn.3 (Cook, J., dissenting).

2 We note that R.C. 2313.37 and Crim.R.

24(G)(1) require alternate jurors to be discharged
once the case is submitted to the jury for delibera-
tions. Thus, it is clearly an error to not discharge
the alternates and instead require them to sit in on
the deliberations, but not participate. Mzirphy, 91

Ohio St.3d at 531.

However, in capital cases, alterttatejurors are
not to be discharged until after the jury retires to
deliberate regarding the penalty phase. Crim.R.
24(G)(2). Accordingly, an alternate juror may not
be present nor participate in the deliberations for
the guilt phase. Murphy, 91 Ohio St. 3d at 532. In-
stead, the trial court should retain the alternate ju-
rors and continue to instruct them with the same
rules and admonitions until such time as they are
discharged. State v. Reiner (2000), 89 Ohio St.3d
342, 351, 2000 Ohio 190, 731 N.E.2d 662. Thus,
it is error to have the altetnate jurors present and
not participating in the guilt phase. See Murphy,
supra. However, based upon our discussion be-
low, we are unable to address this error by the
trial court.
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[**39] [*P64] In the instant case, Appellant's trial
counsel initially objected by stating that "[they] would
prefer not to have [the altemate jurors] in the jury room."
However, trial counsel then changed their position and
waived their earlier objection by stating "[they] think it is
important that [the alternate] jurors sit in with the delib-
eration during the first portion of the trial." Trial coun-
sel's subsequent statement is a waiver: it was an afrirma-
tion of Appellant's desire to intentionally relinquish his
prior objection and agree to the alternate jurors being
present in the jury room during deliberations. As this is a
waiver in the true sense, Appellant has failed to preserve
this issue for appeal and we are precluded from applying
the Crim.R. 52(B) analysis.

2. Ineffective Assistance of Counsel

[*P65] Additionally under the eighth assignment of
error, Appellant alleges his trial counsel was ineffective
as they failed to continue their objection, and eventually
acquiesced, to the altemate jurors being present in delib-
erations. We disagree.

[*P66] As explained above, trial counsel's decision
to object, not to object (forfeiture) [**40] and/or to
waive an objection are viewed as trial tactic and do not
validate a claim of ineffective assistance of counsel.
Gumm, 73 Ohio St.3d at 428; Downing at P23, citing
Fisk at P9; Phillips, 74 Ohio St.3d at 85. Trial counsel's
strategic decisions are given great deference and will not
be scrutinized by appellate courts. Carter, 72 Ohio St.3d
at 558. Accordingly, Appellant failed to prove how his
trial counsel were deficient, because their waiver of the
objection regarding the alternate jurors is considered trial
tactic. Further, Appellant failed to establish how he was
prejudiced by having the altetnate jurors present during
the jury deliberations as there was no evidence of the
alternate jurors disobeying the trial court's instruction or
that their presence chilled deliberations. See Murphy, 91
Ohio St.3d at 540; State v. Braden, 98 Ohio St.3d 354,
2003 Ohio 1325, 785 N.E. 2d 439, at P52.

[*P67] Appellant's charges do not rise to the level
of ineffective assistance of counsel. See Strickland, 466
U.S. at 687. The eighth assignment of error is overruled.

1.

Ninth Assignment [**41] of Error

"TRIAL COUNSEL WAS INEFFEC-
TIVE UNDER THE FEDERAL CON-
STITUTION WHEN THEY FAILED TO
PRESENT AVAILABLE TESTIMONY
THAT THE NAMED VICTIM IN THE
APPELLANT'S CONVICTION WAS
HIS STEP[-]BROTHER."

Page I I

[*P68] In his ninth assignment of error, Appellant
alleges his trial counsel were ineffective as they failed to
call Appellant's brother, Ronald Hairston, as a witness
during the trial phase. In fact, trial counsel did not pre-
sent any evidence or call any witnesses during the trial
phase. Instead, trial counsel called Appellant's brother to
testify during the mitigation phase only. Appellant
claims his brother's testimony at the mitigation phase
should have been presented at the trial phase because "it
would have cast reasonable doubt on the state's case."
We disagree.

[*P69] As addressed above, tactical decisions by
trial counsel cannot form the basis for a claim of ineffec-
tive assistance of counsel. See e.g., Windham at P24,
quoting Taylor at P76; State v. Bradford, 9th Dist. No.
22441, 2005 Ohio 5804, at P27; State v. Brown (1995),
38 Ohio St.3d 305, 319, 528 N.E.2d 523. This Court has
repeatedly held that "[d]ecisions regarding the [**42]
calling of witnesses are within the purview of defense
counsel's trial tactics." State v. Pordash, 9th Dist. No.
05CA008673, 2005 Ohio 4252, at P21, quoting State v.
Ambrosio, 9th Dist. No. 03CA008387, 2004 Ohio 5552,
at PIO. Trial counsel's strategic decision to not pursue
every possible angle is not ineffective assistance of
counsel. Brown, 38 Ohio St.3d at 319. Accordingly, trial
counsel's failure to call Appellant's brother as a witness
during the trial phase is a tactical decision. Thus, Appel-
lant has failed to establish deficient counsel.

[*P70] Additionally, Appellant's attempt to estab-
lish prejudice is nothing more than tnere speculation that
his brother's testimony would have created reasonable
doubt. Speculation is insufficient to establish prejudice.
Downing at P27, citing State v. Stalnaker, 9th Dist. No.
21731, 2004 Ohio 1236, at P8-10.

[*P71] Accordingly, Appellant's contention does
not rise to the level of ineffective assistance of counsel.
See Strickland, 466 U.S. at 687. The ninth assignment of
error is overruled.

J.

Tenth Assignment of Error

"THERE [**43] IS INSUFFICIENT
EVIDENCE UNDER JACKSON V.
VIRGINIA THAT THE HOMICIDE
WAS DONE WITH 'PRIOR CALCU-
LATION AND DESIGN' RATHER
THAN ONLY PURPOSELY AND THE
WEIGHT OF THE EVIDENCE SUP-
PORTS ONLY A MURDER CONVIC-
TION."
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Eleventh Assignment of Error

"THERE IS INSUFFICIENT EVI-
DENCE UNDER JACKSON V. VIR-
GINIA TO SUSTAIN THE HOMICIDE
CONVICTION AND THE WEIGHT OF
THE EVIDENCE SUPPORTS THE
HOMICIDE CONVICTION." [sic]

Twelfth Assignment of Error

"THERE IS INSUFFICIENT EVI-
DENCE UNDER JACKSON V. VIR-
GINIA TO SUSTAIN THE CAPITAL
SPECIFICATION UNDER R.C.
2929[.J04(A)(8) AND THE WEIGHT OF
THE EVIDENCE SUPPORT[S] THE
CONVICTION FOR THE CAPITAL
SPECIFICATION." [sic]

[*P72] Appellant's tenth, eleventh, and twelfth as-
signments of error all allege that his conviction of aggra-
vated murder, with a capital specification, was not sup-
ported by sufficient evidence and was against the mani-
fest weight of the evidence. Further, Appellant alleges
there was insufficient evidence and the weight of the
evidence does not support prior calculation and design.
We disagree with each of Appellant's contentions.

[*P73] "The legal concepts of sufficiency of the
evidence and weight of the [**44] evidence are both
quantitatively and qualitatively different." State v.
Thompkins (1997), 78 Ohio St.3d 380, 1997 Ohio 52,
678 N.E.2d 541, paragraph two of the syllabus. As a mat-
ter of appellate review, they involve different means and
ends. See id. at 386-89. They also invoke different in-
quiries with different standards of review. Id.; State v.
Smith (1997), 80 Ohio St.3d 89, 113, 1997 Ohio 355, 684
N.E.2d 668. The difference, in the simplest sense, is that
suffciency tests the burden of production while manifest
weight tests the burden of persuasion. Thompkins, 78
Ohio St.3d at 390 (Cook, J., concurring).

[*P74] Sufficiency is a questioa of law. Thomp-

kins, 78 Ohio St3d at 386; Smith, 80 Ohio St.3d at 113.
If the State's evidence was insufficient as a matter of law,
then on appeal, a majority of the panel may reverse the
trial court. Thompkins, 78 Ohio St.3d at paragraph three

of the syllabus, citing Sec. 3(B)(3), Art. IV, Ohio Consti-

tution. Because reversal for insufficiency is effectively
an acquittal, retrial is prohibited by double jeopardy.
Thompkins, 78 Ohio St.3d at 387, citing Tibbs v. Florida
(1982), 457 U.S. 31, 47, 102 S. Ct. 2211, 72 L. Ed. 2d
652. [**45] Under this construct, the State has failed its
burden of production, and as a matter of due process, the
issue should not even have been presented to the jury.

Page 12

Thompkins, 78 Ohio St.3d at 386; Smith, 80 Ohio St.3d
at 113.

[*P75] In a sufficiency analysis, an appellate court
presumes that the State's evidence is true (i.e., both be-
lievable and believed), but questions whether the evi-
dence produced satisfies each of the elements of the
crime. Thompkins, 78 Ohio St.3d at 390 (Cook, J., con-
curring). "An appellate court's function when reviewing
the sufficiency of the evidence to support a criminal con-
viction is to examine the evidence admitted at trial to
determine whether such evidence, if believed, would
convince the average mind of the defendant's guilt be-
yond a reasonable doubt." State v. Jenks (1991), 61 Ohio

St.3d 259, 574 N.E.2d 492, paragraph two of the sylla-

bus, citing Jackson v. Virginia (1979), 443 U.S. 307,
319, 99 S. Ct. 2781, 61 L. Ed 2d 560. This standard re-
quires no exhaustive review of the record, no compara-
tive weighing of competing evidence, and no speculation
as to the credibility of any witnesses. Instead, the appel-
late court [**46] "view[s] the evidence in a light most
favorable to the prosecution." Id. "[T]he weight to be
given the evidence and the credibility of witnesses are
primarily for the trier of the facts." State v. DeHass

(1967), 10 Ohio St.2d 230, 227 N.E.2d 212, paragraph

one of the syllabus.

[*P76] Manifest weight is a question of fact.
Thompkins, 78 Ohio St.3d at 387. If the trial court's
judgntent was against the manifest weight of the evi-
dence, then an appellate panel niay reverse the trial court.
Id. In the special case of a jury verdict, however, the
panel must be unanimous in order to reverse. Id. at para-

graph fo2a• of the syllabus, citing Sec. 3(B)(3), Art. I(!

Ohio Constitution. Because reversal on manifest weight
grounds is not a question of law, it is not an acquittal but
instead is akin to a deadlocked jury from which retrial is
allowed. Id. at 388, citing Tibbs, 457 U.S. at 42. Under

this construct, the appellate panel "sits as [the] 'thirteenth
juror' and disagrees with the jury's resolution of the con-
flicting testimony," finding that the State has failed its
burden of persuasion. Id.

[*P77] When a defendant asserts his conviction
[**47] is against the manifest weight of the evidence,

"an appellate court must review the en-
tire record, weigh the evidence and all
reasonable inferences, consider the credi-
bility of witnesses and determine whether,
in resolving conflicts in the evidence, the
trier of fact clearly lost its way and cre-
ated such a manifest miscarriage ofjustice
that the conviction must be reversed and a
new trial ordered." State v. Otten (1986),

33 Ohio App.3d 339, 340, 515 N.E.2d

1009.

A-90



2006 Ohio 4925, *; 2006 Ohio App. LEXIS 4886, **

"A court reviewing questions of weight is not required to
view the evidence in a light most favorable to the prose-
cution, but may consider and weigh all of the evidence
produced at trial." Thompkins, 78 Ohio St.3d at 390
(Cook, J., concurring). This discretionary power should
be invoked only in extraordinary circumstances when the
evidence presented weighs heavily in favor of the defen-
dant. Otten, 33 Ohio App.3d at 340.

[*P78] In application, this may be stated as a
"[c]ourt will not overturn a judgment based solely on the
fact that the jury preferred one version of the testimony
over the other." State v. Lee, 158 Ohio App.3d 129, 2004
Ohio 3946, P15, 814 N.E.2d 112, [**48] quoting State
v. Hall (Sept. 20, 2000), 9th Dist. No. 19940, 2000 Ohio
App. LEXIS 4334 at *12. Nor is a conviction "against the
manifest weight of the evidence merely because there is
conflicting evidence before the trier of fact." State v.
Urbin, 148 Ohio App.3d 293, 2002 Ohio 3410, P26, 772
N.E.2d 1239, quoting State v. Haydon (Dec. 22, 1999),
9th Dist. No. 19094, 1999 Ohio App. LEXIS 6174, at
*18. Moreover, a conviction may withstand evidence that
is susceptible to some plausible theory of innocence.
State v. Figueroa, 9th Dist. No. 22208, 2005 Ohio 1132,
at P7, citing Jenks, 61 Ohio St. 3d at 273.

[*P79] Finally, although sufficiency and manifest
weight are different legal concepts, manifest weight may
subsume sufficiency in conducting the analysis; that is, a
finding that a conviction was supported by the manifest
weight of the evidence necessarily includes a finding of
sufficiency. State v, Roberts (Sept. 17, 1997), 9th Dist.
No. 96CA006462, 1997 Ohio App. LEXIS 4255 at *5.
"Thus, a determination that a conviction is supported by
the weight of the evidence will also be dispositive of the
issue of sufficiency." Lee at P18, citing Cuyahoga Falls
v. Scupholm (Dec. 13, 2000), 9th Dist. Nos. 19734 and
19735, 2000 Ohio App. LEXIS 5797, at *7. [**49] Ac-
cord Urbin at P31. In the present case, manifest weight
is dispositive on each of Appellant's assignments of er-
ror.

1. Prior Calculation and Design

[*P80] In 1974, the General Assembly reclassified
first-degree murder as aggravated murder and added the
more stringent element, "prior calculation and design."
State v. Cotton (1978), 56 Ohio St2d 8, 10-11, 381
N.E.2d 190; R.C. 2903.01(A). "[T]he phrase'prior calcu-
lation and design' *** indicate[s] studied care in plan-
ning or analyzing the means of the crime as well as a
scheme encompassing the death of the victim." State v.
Taylor (1997), 78 Ohio St.3d 15, 19, 1997 Ohio 243, 676
N.E.2d 82. "Neither the degree of care nor the length of
time the offender takes to ponder the crime beforehand
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are critical factors in themselves, but they must amount
to more than momentary deliberation." Taylor v. Mitchell
(N.D. Ohio 2003), 296 F.Supp. 2d 784, 820. While a few
fleeting moments of deliberation or instantaneous delib-
erations are inadequate to support prior calculation and
design, "a prolonged period of deliberation is [also] un-
necessary." Mitchell, 296 F.Supp. 2d at 821, [**50]
quoting State v. Quinones (Oct. 14, 1982), 8th Dist.No.
44463, 1982 Ohio App. LEXIS 11970 at *26; Cotton, 56
Ohio St.2d 8, 381 N.E.2d 190, at paragraph two of the
syllabus. However, the Ohio Supreme Court has not de-
veloped a bright-line test for finding prior calculation
and design. State v. Jones (2001), 91 Ohio St.3d 335,
345, 2001 Ohio 57, 744 N.E.2d 1163.

[*P81] Instead, the existence of prior calculation
and design is determined on a case-by-case analysis of
the facts and evidence. Jones, 91 Ohio St.3d at 345. In
State v. Jenkins (1976), 48 Ohio App.2d 99, 102, 355
N.E.2d 825, the Eighth District Court of Appeals set out
three factors to consider in determining the applicability
of prior calculation and design: 1) whether the accused
and victim knew each other, and if so, was that relation-
ship strained; 2) whether the accused gave tliought or
preparation to choosing the murder weapon or murder
site; and 3) whether the killing was drawn out or an in-
stantaneous eruption of events.

[*P82] Due to the lack of a bright-line test for prior
calculation and design, Ohio courts have expanded the
factors to include: 1) "whether the defendant at any time
expressed an intent to kill"; 2) whether [**51] "there
was a break or interruption in the encounter, giving time
for reflection"; 3) "whether the defendant displayed a
weapon from the outset"; 4) "whether the defendant re-
trieved a weapon during the encounter"; 5) "the extent to
which the defendant pursued the victim"; and 6) "the
number of shots fired." Mitchell, 296 F. Supp. 2d at 821-
22. All of these factors need to be weighed in concert
with the totality of the circumstances surrounding the
murder. Jenkins, 48 Ohio App.2d at 102.

[*P83] At the trial and in his brief, Appellant ar-
gues that the killing of Mr. Newson occurred instantane-
ously in relation to the killing of Mr. Movrin, thus there
was no prior calculation or design by Appellant. This
position is directly opposed to Appellee's position, sup-
ported by testimony, that Mr. Newson's murder was not
instantaneous and involved prior calculation and design.
Based on a review of the record, this Court finds it rea-
sonable that the jury could have believed the testimony
and evidence proffered by the State regarding prior cal-
culation and design.

[*P84] Mr. Hollis was with Appellant at the time of
the murders in this case, and in fact [**52] pled guilty to
the murder of Mr. Movrin. As part of his plea, Mr. Hollis
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agreed to testify against Appellant regarding the events
surrounding January 29, 1991. According to Mr. Hollis'
testimony, after shooting Mr. Movrin, Appellant, Mr.
Hollis and Mr. Newson exited the backseat of the car.
Mr. Newson fled from the car to the street corner, while
Mr. Hollis and Appellant stood outside the car discussing
whether or not to kill Mr. Dawson, the driver of the car.
During this exchange, Appellant took the gun from Mr.
Hollis. Mr. Hollis was able to persuade Appellant not to
kill Mr. Dawson, as the killing of Mr. Movrin was an
accident and Mr. Dawson did not tum around and get a
look at them.

[*P85] While they were still standing by the car,
Appellant then told Mr. Hollis that they had to kill Mr.
Newson, their friend. Mr. Hollis again tried to convince
Appellant that it was not necessary to kill Mr. Newson.
They discussed it "back and forth about two or three
times." Appellant told Mr. Hollis to call Mr. Newson,
who was still standing on the comer, over to them. Mr.
Newson approached Appellant and Mr. Hollis, and the
three of them began to walk towards the back of an
apartment building. [**53] Mr. Hollis was walking a
few feet in front of Appellant and Mr. Newson when he
heard Appellant tell Mr. Newson "you know I love you,
man" and then a gunshot. Mr. Hollis turned to see Mr.
Newson fall to the ground. Appellant testified that the
gun used to kill Mr. Newson was a.38 caliber revolver
that required a "pretty strong pull on [the] trigger to
make the guu fire."

[*P86] Ms. Wilson, another State's witness, testi-
fied that from her apartment window, she saw Appellant
shoot Mr. Newson. Appellant and Mr. Newson were
behind the apartment building when Appellant tumed
toward Mr. Newson, raised his gun, and shot Mr.
Newson in the head.

[*P87] Further, the county coroner testified that
upon his inspection of Mr. Newson's body, he found
stippling around the gunshot wound. Stippling is indica-
tive of a "close gunshot wound." However, the coroner
was unable to verify the exact distance between the gun
and Mr. Newson.

[*P88] Based upon the transcript, there was evi-
dence that Appellant told Mr. Hollis of his intent to kill
Mr. Newson, Appellant retrieved the gun from Mr.
Hollis in order to shoot Mr. Newson, and Appellant pur-
sued Mr. Newson by calling him over and then [**54]
shooting him. Further, the record demonstrates that the
killing of Mr. Newson was not instantaneous and that
there were more than a few moments between Mr. Mov-
rin and Mr. Newson's deaths. Appellant and Mr. Hollis
got out of the car and stood there while they first debated
whether to kill Mr. Dawson. Then, Appellant and Mr.
Hollis discussed two or three times whether or not to kill

Page 14

Mr. Newson. Appellant then called Mr. Newson over and
walked with him before he raised his weapon and shot
him. Appellant clearly had time to reflect on his decision
to kill Mr. Newson.

[*P89] The facts supporting prior calculation and
design in this case are similar to the facts in State v.
Goodwin (1999), 84 Ohio St.3d 331, 1999 Ohio 356, 703
N.E.2d 1251. In Goodwin, the defendant fatally shot a
store owner while robbing the store. Id at 331. The Ohio
Supreme Court found that there was sufficient evidence
to find prior calculation and design due to the fact that
the defendant placed his gun to the forehead of a coop-
erative and unresisting victim. Id at 344. This action
required thought on the defendant's part to place the gun
at the victim's forehead and additional time to pull the
[**55] trigger, thus the killing was not spur-of-the-
moment. Id. Similarly, Mr. Newson was not resisting or
fleeing from Appellant. Instead, they were walking next
to each other when Appellant stopped, turned toward Mr.
Newson, raised his weapon to Mr. Newson's face, and
pulled the tight trigger. A review of the totality of the
circumstances, establishes that Appellant had sufficient
time and reflection and engaged in acts rising to the level
of prior calculation and design.

[*P90] Based on our review of the entire record,
we cannot conclude that the jury lost its way and created
a manifest miscarriage of justice. Thompkins, 78 Ohio
St.3d at 387. Rather, we find it reasonable that the jury
believed the State's version of the events, disbelieved
Appellant and convicted him accordingly. See Lee at
P15, quoting Hall, 2000 Ohio App. LEXIS 4334 at *12.
We conclude that the conviction is not against the mani-
fest weight of the evidence.

[*P91] Having found that Appellant's conviction
was not against the manifest weight of the evidence, we
also conclude that there was sufficient evidence to sup-
port the jury's verdict in this case with respect to the of-
fense. See Roberts, supra.

[*P92] [**56] Appellant's tenth assignment of er-
ror is overruled.

2. Aggravated Murder

[*P93] Appellant was convicted of aggravated
murder, in violation of R.C. 2903.01(A), which states,
"No person shall purposely, and with prior calculation
and design, cause the death of another." Appellant chal-
lenges the evidence presented by Mr. Hollis and Ms.
Wilson. Appellant argues these witnesses lack credibility
as they gave inconsistent statements during the ten year
investigation. Additionally, Appellant questions Mr.
Hollis' credibility based on his criminal background. Fur-
ther, Appellant points to the lack of physical and/or sci-
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entific evidence in support of the aggravated murder
conviction being against the manifest weight.

[*P94] Based on a review of the record, this Court
finds it reasonable that the jury could have believed the
testimony and evidence proffered by the State regarding
aggravated murder. The jury heard testimony from the
State's eight witnesses: three eyewitnesses, a coroner,
and four police officers / detectives. However, the de-
fense did not present any witnesses or evidence during
the trial phase.

[*P95] Mr. Hollis was the State's primary [**57]
witness as he was present during Mr. Newson's shooting.
As discussed above, Mr. Hollis testified as to the se-
quence of events and discussions following his shooting
of Mr. Movrin to Appellant's shooting of Mr. Newson.
As we concluded above, the record substantiates a find-
ing of prior calculation and design. While Mr. Hollis did
not directly see Appellant shoot Mr. Newson, he heard
the gunshot, he saw the gun in Appellant's hand and then
he saw Mr. Newson fall to the ground after the gun was
fired. The coroner determined Mr. Newson's cause of
death to be a gunshot wound to the head.

[*P96] Ms. Wilson also testified that from her front
bedroom window she witnessed Appellant, Mr. Hollis
and Mr. Newson exit the car. Ms. Wilson then went to a
bedroom in the rear of her apartment, where she watched
the three men walk behind an apartment building. There
she saw Appellant turn, raise his gun, and shoot Mr.
Newson in the face.

[*P97] At trial, the appellant argued that the State's
evidence, particularly Mr. Hollis' and Ms. Wilson's tes-
timony, was inconsistent and simply not worthy of be-
lief. While Appellant pointed out Mr. Hollis' and Ms.
Wilson's inconsistencies between their prior [**58]
statements and their trial testimony, this is a matter for
the jury to weigh the witnesses' credibility. Mr. Hollis
explained that his prior statements were not in fact
statements, but hypotheticals; thus, preventing the state-
ments from being used against him. Appellant portrayed
Mr. Hollis' statements as a game of cat and mouse. Ap-
pellant also attempted to discredit Mr. Hollis' testimony
by pointing out that Mr. Hollis had a lengthy history of
committing felony robberies and would talk to the police
whenever he wanted to make a deal for leniency. Tacti-
cally, Appellant's attempts to attack the credibility of the
State's witnesses appear ineffective.

[*P98] In his appellate brief, the appellant offers no
alternative explanation or cogent theory to reconcile the
State's testimony regarding the aggravated murder of Mr.
Newson by Appellant. Instead, he merely insists that the
State's evidence is unbelievable because of Mr. Hollis'
and Ms. Wilson's inconsistent statements during the in-
vestigation and Mr. Hollis' criminal background. This
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was a point worth arguing to the jury, and the jurors were
obligated to assess the evidence critically, under the strict
beyond a reasonable doubt [**59] standard. However,
on appeal, this Court assesses the evidence liberally,
considering whether "the evidence weighs [so] heavily
against the conviction" that the necessary conclusion is
that "the jury clearly lost its way and created *** a mani-
fest miscarriage of justice." Thompkins, 78 Ohio St.3d at

387.

[*P99] The jury in this case had the opportunity to
view the witnesses and adjudge their credibility and was
entitled to believe the witnesses' testimony. See State v.
DeHass (1967), 10 Ohio St.2d 230, 227 N.E.2d 212,
paragraph one of the syllabus. Therefore, we must give
deference to the jurors' judgment, as matters of credibil-
ity are primarily for the trier of fact. See State v. Law-
rence (Dec. 1, 1999), 9th Dist. No. 98CA007118, 1999
Ohro App. LEXIS 5624 at *19.

[*P100] Based on our thorough review of the entire
record, we conclude that AppellanYs criticisms of the
State's evidence in this case are inadequate to prove that
the jury lost its way and created a manifest miscarriage
of justice. Thompkins, 78 Ohio St.3d at 387. Accord-
ingly, we find that Appellant's conviction for aggravated
murder was not against the manifest weight of the evi-
dence.

[*P101] [**60] Further, having found that Appel-
lant's conviction was not against the manifest weight of
the evidence, we also conclude that there was sufficient
evidence to support the jury's verdict in this case with
respect to aggravated murder. See Roberts, supra.

[*P102] Appellant's eleventh assignment of error is
overruled.

3. Capital Specification R.C. 2929.04(A) (8)

[*P103] In addition to aggravated murder, Appel-
lant was also convicted of a related witttess specification
violation under R.C. 2929.04(A)(8), which carries the
death penalty. R.C. 2929.04(A)(8) states,

"(A) Imposition of the death penalty for
aggravated murder is precluded unless
one or more of the following is specified
in the indictment or count in the indict-
ment pursuant to 2941.14 of the Revised
Code and proved beyond a reasonable
doubt:

###

"(8) The victim of the aggravated
murder was a witness to an offense who
was purposely killed to prevent his testi-
mony in any criminal proceeding and the
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aggravated murder was not conunitted
during the commission, attempted com-
mission, or flight immediately [**61] af-
ter the commission or attempted commis-
sion of the offense to which the victim
was a witness, or the victim of the aggra-
vated murder was a witness to an offense
and was purposely killed in retaliation for
his testimony in any criminal proceeding."

[*P104] Based on a review of the record, this Court
finds it reasonable that the jury could have believed the
testimony and evidence proffered by the State regarding
the witness specification.

[*P105] Mr. Hollis testified that he and Appellant
had a discussion outside of the car regarding whether or
not it was necessary to kill Mr. Newson. Mr. Hollis tried,
unsuccessfully, to dissuade Appellant by pointing out
that Mr. Newson grew up with them in the neighborhood
and that he was cool and would not say anything to any-
one. However, Appellant felt it was necessary to kill Mr.
Newson because he had witnessed the murder of Mr.
Movrin. Appellant believed Mr. Newson could, and
would, identify Appellant and Mr. Hollis as being in-
volved in Mr. Movrin's death.

[*PI06] Appellant and Mr. Hollis' discussion re-
garding whether or not to kill Mr. Newson occurred out-
side the car, after the shooting of Mr. Movrin. The com-
mission of the [**62] first crime, Mr. Movrin's murder,
was complete. Thus, Mr. Newson's murder was not dur-
ing the commission of Mr. Movrin's murder.

[*P107] While Appellant and Mr. Hollis were talk-
ing by the car, Mr. Newson was standing away from
them on a street corner. After their discussion, Mr.
Hollis, at Appellant's instruction, called Mr. Newson
over to them. The tltree men joined together and walked
behind an apartment building. It is there that Appellant
shot Mr. Newson. The three men joined together from
different locations and were walking. Accordingly, each
of the men's actions between Mr. Movrin's murder and
Mr. Newson's murder is not indicative of fleeing from
the original murder scene.

[*P108] At the trial and in his brief, Appellant ar-
gues that the killing of Mr. Newson occurred during the
commission, attempted commission or flight immedi-
ately after the offense Mr. Newson witnessed and thus
the witness specification is not applicable. This position
contradicts the trial testimony that Mr. Newson's death
occurred as a separate crime and not during the flight
from Mr. Movrin's murder.
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[*P109] Based on our review of the entire record,
we cannot conclude that the jury lost [**63] its way and
created a manifest miscarriage of justice. Thompkins, 78
Ohio St.3d at 387. Rather, we find it reasonable that the
jury believed the State's version of the events, disbe-
lieved Appellant and convicted him accordingly. See Lee
at P15, quoting Hall, 2000 Ohio App. LEXIS 4334 at
*72. We conclude that the conviction is not against the
manifest weight of the evidence.

[*P110] Having found that Appellant's conviction
was not against the manifest weight of the evidence, we
also conclude that there was sufficient evidence to sup-
port the jury's verdict in this case with respect to the wit-
ness specification of R.C. 2929.04(A)(8). See Roberts,
supra.

[*PI I I] Appellant's twelfth assignment of error is
overruled.

K.

Thirteenth Assignment of Error

"THE TRIAL COURT ERRED IN
ORDERING THE APPELLANT TO
PAY THE MEDICAL AND FUNERAL
EXPENSES OF THE VICTIM[.]"

[*P112] Appellant's thirteenth assignment of error
contests the trial court's imposition of restitution for
medical and funeral bills for the victim, Mr. Newson.
Appellant argues the restitution order should be vacated
as the trial court was not permitted to order restitution
[**64] without documentary or testimonial evidence
substantiating the amount of restitution.

[*P113] Appellee concedes that the restitution or-
der should be vacated, but for different reasons. Appellee
points out that the law in 1991 did not permit the trial
court to impose restitution for medical and funeral bills
in a conviction of aggravated murder.

[*P114] Upon review, we do not find any statutes
in existence in 1991 that permitted an order of restitution
in an aggravated murder conviction. As both parties
agree that the restitution order should be vacated, Appel-
lant's thirteenth assignment of error is sustained.

L.

Fourteenth Assignment of Error

"THE CUMULATIVE ERRORS DE-
PRIVED THE APPELLANT OF DUE
PROCESS UNDER THE FOURTEENTH
AMENDMENT OF THE FEDERAL
CONSTITUTION."
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[*P115] In his fourteenth assignment of error, Ap-
pellant alleges that all the errors in this case, even if
harmless, must not be reviewed in isolation, but together.
Appellant concludes by claiming that the cumulative
effect of all the alleged errors has deprived him of a fair
trial and sentencing hearing. We disagree.

[*P116] Upon our review of the record and all of
Appellant's assignment [**65] of errors, we find that
there were not multiple errors and Appellant received a
fair trial. See State v. Bryan, 101 Ohio St.3d 272, 2004
Ohio 971, 804 N.E.2d 433, at P211; State v. Brinkley,
105 Ohio St.3d 231, 2005 Ohio 1507, 824 N.E.2d 959 at
P158. "[T]here can be no such thing as an error-free,
perfect trial, and *** the Constitution does not guarantee
such a trial." State v. Hill (1996), 75 Ohio St.3d 195, 212,
1996 Ohio 22Z, 661 NE.2d 1068, quoting United States
v. Hasting (1983), 461 U.S. 499, 508-9, 103 S. Ct. 1974,
76 L. Ed 2d 96. Moreover, "errors cannot become preju-
dicial by sheer weight of numbers." (Internal quotations
omitted.) Hill, 75 Ohio St.3d at 212.

[*P117] Appellant's fourteenth assignment of error
is overruled.

[*P118] Appellant's assignments of error one
through twelve and fourteen are oven-uled. Appellant's
thirteenth assignment of error is sustained. The judgment
of Lorain County Court of Common Pleas is affinned in
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part and vacated in part. The trial court's restitution order
is vacated, and the remainder of Appellant's sentence
remains undisturbed.

Judgment affirmed in part, and vacated in part.

The Court finds that there were reasonable grounds
[**66] for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County of
Lorain, State of Ohio, to cany this judgment into execu-
tion. A certified copy of this journal entry shall constitute
the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute thejournal entry ofjudgment, and it shall
be file stamped by the Clerk of the Court of Appeals at
which time the period for review shall begin to run.
App.R. 22(E). The Clerk of the Court of Appeals is in-
structed to mail a notice of entry of this judgment to the
parties and to make a notation of the mailing in the
docket, pursuant to App.R. 30.

Costs taxed equally to both parties.

EDNA J. BOYLE

FOR THE COURT

WHITMORE, P. J.

CONCURS

CARR, J.

CONCURS IN JUDGMENT ONLY
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AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENTV

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offence to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall private property
be taken for public use, without just compensation.
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AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his favor, and to
have the Assistance of Counsel for his defence.

t



AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in each
State, excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall
bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Repre'sentative in Congress, or
elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution
of the United States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a vote of two-
thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held
illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.



CONSTITUTION OF THE STATE OF OHIO

ARTICLE I: BILL OF RIGHTS

§ 10 [Trial of accused persons and their rights; depositions by state
and comment on failure to testify in criminal cases.]

Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actual service in time of war or public danger, and cases involving
offenses for which the penalty provided is less than imprisonment in the penitentiary, no
person shall be held to answer for a capital, or otherwise infamous, crime, unless on
presentment or indictment of a grand jury; and the number of persons necessary to
constitute such grand jury and the number thereof necessary to concur in finding such
indictment shall be determined by law. In any trial, in any court, the party accused shall
be allowed to appear and defend in person and with counsel; to demand the nature and
cause of the accusation against him, and to have a copy thereof; to meet the witnesses
face to face, and to have compulsory process to procure the attendance of witnesses in
his behalf, and a speedy public trial by an impartial jury of the county in which the
offense is alleged to have been committed; but provision may be made by law for the
taking of the deposition by the accused or by the state, to be used for or against the
accused, of any witness whose attendance can not be had at the trial, always securing
to the accused means and the opportunity to be present in person and with counsel at
the taking of such deposition, and to examine the witness face to face as fully and in
the same manner as if in court. No person shall be compelled, in any criminal case, to
be a witness against himself; but his failure to testify may be considered by the court
and jury and may be made the subject of comment by counsel. No person shall be
twice put in jeopardy for the same offense. (As amended September 3, 1912.)



CONSTITUTION OF THE STATE OF OHIO

ARTICLE I: BILL OF RIGHTS

§ 16 REDRESS FOR INJURY; DUE PROCESS

All courts shall be open, and every person, for an injury done him in his land,
goods, person, or reputation, shall have remedy by due course of law, and shall have
justice administered without denial or delay. Suits may be brought against the state, in
such courts and in such manner, as may be provided by law.

HlSTORY., 1912 constitutional convention, am. eff. 1-1-13
1851 constitutional convention, adopted e/f. 9-1-1851
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§ 2151.352. Right to counsel

A child, the child's parents or custodian, or any other person in loco parentis of the child is entitled to representation
by legal counsel at all stages of the proceedings under this chapter or Chapter 2152. of the Revised Code. If, as an indi-
gent person, a party is unable to employ counsel, the party is entitled to have counsel provided for the person pursuant
to Chapter 120. of the Revised Code except in civil matters in which the juvenile court is exercising jurisdiction pursu-

ant to division (A)(2), (3), (9), (10), ( 11), (12), or ( 13); (B)(2), (3), (4), (5), or (6); (C); (D); or (F)(1) or (2) of section

2151.23 ofthe Revised Code. If a party appears without counsel, the court shall ascertain whether the party knows of the
party's right to counsel and of the party's right to be provided with counsel if the party is an indigent person. The court
may continue the case to enable a party to obtain counsel, to be represented by the county public defender or the joint
county public defender, or to be appointed counsel upon request pursuant to Chapter 120. of the Revised Code. Counsel
must be provided for a child not represented by the child's parent, guardian, or custodian. If the interests of two or more
such parties conflict, separate counsel shall be provided for each of them.

Section 2935.14 of the Revised Code applies to any child taken into custody. The parents, custodian, or guardian of a
child taken into custody, and any attorney at law representing them or the child, shall be entitled to visit the child at any
reasonable time, be present at any hearing involving the child, and be given reasonable notice of the hearing.

Any report or part of a report conceming the child, which is used in the hearing and is pertinent to the hearing, shall
for good cause shown be made available to any attorney at law representing the cliild and to any attorney at law repre-
senting the parents, custodian, or guardian of the child, upon written request prior to any hearing involving the child.

HISTORY:

133 v H 320 (Eff 11-19-69); 136 v H 164 (Eff 1-13-76); 148 v S 179, § 3. Eff 1-1-2002; 150 v H 95, § 1, eff. 9-26-

03; 151 v H 66, § 101.01, eff. 9-29-05.
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§ 2152.02. Definitions

As used in this chapter:

(A) "Act charged" means the act that is identified in a complaint, indictment, or infortnation alleging that a child
is a delinquent child.

(B) "Admitted to a department of youth services facility" includes admission to a facility operated, or contracted
for, by the department and admission to a comparable facility outside this state by another state or the United States.

(C) (1) "Child" means a person who is under eighteen years of age, except as otlierwise provided in divisions
(C)(2) to (6) of this section.

(2) Subject to division (C)(3) of this section, any person who violates a federal or state law or a municipal ordi-
nance prior to attainiug eighteen years of age shall be deemed a"child" irrespective of that person's age at the time the
complaint with respect to that violation is filed or the hearing on the complaint is held.

(3) Any person who, while under eighteen years of age, commits an act that would be a felony if committed by
an adult and who is not taken into custody or apprehended for that act until after the person attains twenty-one years of
age is not a child in relation to that act.

(4) Any person whose case is transferred for criminal prosecution pursuant to section 2152.12 of the Revised

Code shall be deemed after the transfer not to be a child in the transferred case.

(5) Any person whose case is transferred for criminal prosecution pursuant to section 2152,12 of the Revised

Code and who subsequently is convicted of or pleads guilty to a felony in that case, and any person who is adjudicated a
delinquent child for the commission of an act, who has a serious youthful offender dispositional sentence imposed for
the act pursuant to section 2152.13 of the Revised Code, and whose adult portion of the dispositional sentence is in-
voked pursuant to section 2152.14 ofthe Revised Code, shall be deemed after the transfer or invocation not to be a child
in any case in which a complaint is filed against the person.

(6) The juvenile court has jurisdiction over a person who is adjudicated a delinquent child orjuvenile traffic of-
fender prior to attaining eighteen years of age until the person attains twenty-one years of age, and, for purposes of that
jurisdiction related to that adjudication, a person who is so adjudicated a delinquent child orjuvenile traffic offender
shall be deemed a "child" until the person attains twenty-one years of age.
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(D) "Chronic truant" means any child of compulsory school age who is absent without legitimate excuse for ab-
sence from the public school the child is supposed to attend for seven or more consecutive school days, ten or more
school days in one school month, or fifteen or more school days in a school year.

(E) "Community corrections facility," "public safety beds," "release authority," and "supervised release" have the
same meanings as in section 5139.01 of the Revised Code.

(F) "Delinquent child" includes any of the following:

(1) Any child, except ajuvenile traffic offender, who violates any law of this state or the United States, or any
ordinance of a political subdivision of the state, that would be an offense if committed by an adult;

(2) Any child who violates any lawful order of the court made under this chapter or under Chapter 2151. of the
Revised Code other than an order issued under section 2151.87 of the Revised Code;

(3) Any child who violates division (C) of section 2907.39, division (A) of section 2923.211 [2923.21.1 ], or di-
vision (C)(I) or (D) of section 2925.55 ofthe Revised Code;

(4) Any child who is a habitual truant and who previously has been adjudicated an unruly child for being a ha-
bitual truant;

(5) Any child who is a chronic truant.

(G) "Discretionary serious youthful offender" means a person who is eligible for a discretionary SYO and who is
not transferred to adult court under a mandatory or discretionary transfer.

(H) "Discretionary SYO" means a case in which the juvenile court, in the juvenile court's discretion, may impose
a serious youthful offender disposition under section 2152.13 of the Revised Code.

(I) "Discretionary transfer" means that the juvenile court has discretion to transfer a case for crintinal prosecution
under division (B) of section 2152.12 ofthe Revised Code.

(J) "Drug abuse offense," "felony drug abuse offense," and "minor drug possession offense" have the same mean-
ings as in section 2925.01 of the Revised Code.

(K) "Electronic monitoring" and "electronic monitoring device" have the same meanings as in section 2929.01 of
the Revised Code.

(L) "Economic loss" means any economic detriment suffered by a victim of a delinquent act orjuvenile traffic of-
fense as a direct and proximate result of the delinquent act orjuvenile traffic offense and includes any loss of income
due to lost time at work because of any injury caused to the victim and any property loss, medical cost, or funeral ex-
pense incurred as a result of the delinquent act orjuvenile traffic offense. "Economic loss" does not include non-
economic loss or any punitive or exemplary damages.

(M) "Firearm" has the same meaning as in section 2923.11 of the Revised Code.

(N) "Juvenile traffic offender" means any child who violates any traffic law, traffic ordinance, or traffic regula-
tion of this state, the United States, or any political subdivision of this state, other than a resolution, ordinance, or regu-
lation of a political subdivision of this state the violation of which is required to be handled by a parking violations bu-
reau or a joint parking violations bureau pursuant to Chapter 4521. of the Revised Code.

(0) A "legitimate excuse for absence from the public school the child is supposed to attend" has the same mean-
ing as in section 2151.011 [2151.01.1] ofthe Revised Code.

(P) "Mandatory serious youthful offender" means a person who is eligible for a mandatory SYO and who is not
transferred to adult court under a mandatory or discretionary transfer.

(Q) "Mandatory SYO" means a case in which the juvenile court is required to impose a mandatory serious youth-
ful offender disposition under section 2152.13 of the Revised Code.

(R) "Mandatory transfer" means that a case is required to be transfetred for criminal prosecution under division
(A) of section 2152.12 of the Revised Code.

(S) "Mental illness" has the same meaning as in section 5122.01 of the Revised Code.
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(T) "Mentally retarded person" has the same meaning as in section 5123.01 of the Revised Code.

(U) "Monitored time" and "repeat violent offender" have the same meanings as in section 2929.01 of the Revised

Code.

(V) "Of compulsory school age" has the same meaning as in section 3321.01 ofthe Revised Code.

(W) "Public record" has the same meaning as in section 149.43 of the Revised Code.

(X) "Serious youthful offender" means a person who is eligible for a mandatory SYO or discretionary SYO but
who is not transferred to adult court under a mandatory or discretionary transfer.

(Y) "Sexually oriented offense," "juvenile offender registrant," "child-victim oriented offense," "tier I sex of-
fender/child-victim offender," "tier II sex offender/child-victim offender," "tier III sex offender/child-victim offender,"
and "public registry-qualified juvenile offender registrant" have the same meanings as in section 2950.01 of the Revised

Code.

(Z) "Traditional juvenile" mean s a case that is not transferred to adult court under a mandatory or discretionary
transfer, that is eligible for a disposition under sections 2152.16, 2152.17, 2152.19, and 2152.20 of the Revised Code,

and that is not eligible for a disposition under section 2152.13 of the Revised Code.

(AA) "Transfer" means the transfer for criminal prosecution of a case involving the alleged commission by a
child of an act that would be an offense if committed by an adult from the juvenile court to the appropriate court that has
jurisdiction of the offense.

(BB) "Category one offense" means any of the following:

(1) A violation of section 2903.01 or 2903.02 of the Revised Code;

(2) A violation of section 2923.02 ofthe Revised Code htvolving an attempt to commit aggravated murder or

murder.

(CC) "Category two offense" means any of the following:

(1) A violation of section 2903.03, 2905.01, 2907.02, 2909.02, 2911.01, or 2911.11 of the Revised Code;

(2) A violation of section 2903.04 of the Revised Code that is a felony of the first degree;

(3) A violation of section 2907.12 of the Revised Code as it existed prior to September 3, 1996.

(DD) "Non-economic loss" means nonpecuniary harm suffered by a victim of a delinquent act orjuvenile traffic
offense as a result of or related to the delinquent act or juvenile traffic offense, including, but not limited to, pain and
suffering; loss of society, consortium, companionship, care, assistance, attention, protection, advice, guidance, counsel,
instruction, training, or education; mental anguish; and any other intangible loss.

HISTORY:

148 v S 179, § 3 (Eff 1-1-2002); 149 v S 3 (Eff 1-1-2002); 149 v H 400. Eff 4-3-2003; 149 v H 490, § 1, eff. 1-1-
04; 150 v S 5, § I, eff. 7-31-03; 150 v S 5, § 3, eff. 1-1-04; 150 v H 52, § 1, eff. 6-1-04; 151 v S 53, § 1, eff. 5-17-06;
151 v H 23, § 1, eff. 8-17-06; 152 v S 10, § I, eff. 1-1-08.
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Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 1 (2007)

Rule 1. Scope of rules: applicability; construction; exceptions

(A) Applicability.

These rules prescribe the procedure to be followed in all juvenile courts of this state in al l proceedings coming
within the jurisdiction of such courts, with the exceptions stated in subdivision (C).

(B) Construction.

These rules shall be liberally interpreted and construed so as to effectuate the following purposes:

(1) to effect the just determination of everyjuvenile court proceeding by ensuring the parties a fair hearing and the
recognition and enforcement of their constitutional and other legal rights;

(2) to secure simplicity and uniformity in procedure, fairness in administration, and the elimination of unjustifiable
expense and delay;

(3) to provide for the care, protection, and mental and physical development of children subject to thejurisdiction
of the juvenile court, and to protect the welfare of the community; and

(4) to protect the public interest by treating children as persons in need of supervision, care and rehabilitation.

(C) Exceptions.

These rules shall not apply to procedure (I) Upon appeal to review any judgment, order, or ruling; (2) Upon the
trial of criminal actions; (3) Upon the trial of actions for divorce, annulment, legal separation, and related proceedings;
(4) In proceedings to determine parent-child relationships, provided, however that appointment of counsel shall be in
accordance with Rule 4(A) of the Rules ofJuvenile Procedure; (5) In the commitment of the mentally ill and mentally
retarded; (6) In proceedings under section 2151.85 of the Revised Code to the extent that there is a conflict between

these rules and section 2151.85 of the Revised Code.

When any statute provides for procedure by general or specific reference to the statutes governing procedure in ju-
venile court actions, procedure shall be in accordance with these rules.

HISTORY: Amended, eff 7-1-91; 7-1-94; 7-1-95.
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Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 2 (2007)

Rule 2. Definitions

As used in these rules:

(A) "Abused child" has the same meaning as in section 2151.031 of the Revised Code.

(B) "Adjudicatory hearing" means a hearing to deterinine whether a child is a juvenile traffic offender, delinquent,
unmly, abused, neglected, or dependent or otherwise within the jurisdiction of the court.

(C) "Agreement for temporary custody" means a voluntary agreement that is authorized by section 5103.15 of the

Revised Code and transfers the temporary custody of a child to a public children services agency or a private child plac-
ing agency.

(D) "Child" has the same meaning as in sections 2151.011 and 2152.02 of the Revised Code.

(E) "Chronic truant" has the same meaning as in section 2151.011 of the Revised Code.

(F) "Complaint" means the legal document that sets forth the allegations that form the basis for juvenile courtju-
risdiction.

(C) "Court proceeding" means all action taken by a court from the earlier of (1) the time a complaint is filed and
(2) the time a person first appears before an officer of ajuvenile court until the court relinquishes jurisdiction over such
child.

(H) "Custodian" means a person who has legal custody of a child or a public children's services agency or private
child-placing agency that has permanent, temporary, or legal custody of a child.

(I) "Delinquent child" has the same meaning as in section 2152.02 of the Revised Code.

(J) "Dependent child" has the same meaning as in section 2151.04 of the Revised Code.

(K) "Detention" means the temporary care of chi'Idren in restricted facilities pending court adjudication or disposi-

tion.

(L) "Detentiou hearing" means a hearing to determine whether a child shall be held in detention or shelter care
prior to or pending execution of a final dispositional order.

(M) "Dispositional hearing" means a hearing to determine what action shall be taken conceming a child who is
within the jurisdiction of the court.

(N) "Guardian" means a person, association, or corporation that is granted authority by a probate court pursuant to
Chapter 2111 of the Revised Code to exercise parental rights over a child to the extent provided in the court's order and
subject to the residual parental rights of the child's parents.

(0) "Guardian ad litem" means a person appointed to protect the interests of a party in a juvenile court proceeding.

(P) "Habitual truant" has the same meaning as in section 2151.011 of the Revised Code.
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(Q) "Hearing" means any portion of ajuvenile court proceeding before the court, whether summary in nature or by
examination of witnesses.

(R) "Indigent person" means a person who, at the time need is determined, is unable by reason of lack of property
or income to provide for full payment of legal counsel and all other necessary expenses of representation.

(S) "Juvenile court" means a division of the court of common pleas, or ajuvenile court separately and independ-
ently created, that has jurisdiction under Chapters 2151 and 2152 of the Revised Code.

(T) "Juvenile judge" means a judge of a court having jurisdiction under Chapters 2151 and 2152 of the Revised
Code.

(U) "Juvenile traffic offender" has the same meaning as in section 2151.021 of the Revised Code.

(V) "Legal custody" means a legal status that vests in the custodian the right to have physical care and control of
the child and to determine where and with whom the child shall live, and the right and duty to protect, train, and disci-
pline the child and provide the child with food, shelter, education, and medical care, all subject to any residual parental
rights, privileges, and responsibilities. An individual granted legal custody shall exercise the rights and responsibilities
personally unless otherwise authorized by any section of the Revised Code or by the court.

(W) "Mental examination" means an examination by a psychiatrist or psychologist.

(X) "Neglected child" has the same meaning as in section 2151.03 of the Revised Code.

(Y) "Party" means a child who is the subject of a juvenile court proceeding, the child's spouse, if any, the child's
parent or parents, or if the parent of a child is a child, the parent of that parent, in appropriate cases, the child's custo-
dian, guardian, or guardian ad litem, the state, and any other person specifically designated by the court.

(Z) "Permanent custody" means a legal status that vests in a public children's services agency or a private child-
placing agency, all parental rights, duties, and obligations, including the right to consent to adoption, and divests the
natural parents or adoptive parents of any and all parental rights, privileges, and obligations, including all residual rights
and obligations.

(AA) "Permanent surrender" means the act of the parents or, if a child has only one parent, of the parent of a child,
by a voluntary agreement authorized by section 5103.15 of the Revised Code, to transfer the permanent custody of the
child to a public children's services agency or a private child-placing agency.

(BB) "Person" includes an individual, association, corporation, or partnership and the state or any of its political
subdivisions, departments, or agencies.

(CC) "Physical examination" means an examination by a physician.

(DD) "Planned permanent living arrangement" means an order of ajuvenile court pursuant to which both of the
following apply:

(1) The court gives legal custody of a child to a public children's services agency or a private child-placing
agency without the termination of parental rights;

(2) The order permits the agency to make an appropriate placement of the child and to enter into a written
planned permanent living arrangement agreement with a foster care provider or with another person or agency with
whom the child is placed.

(EE) "Private child-placing agency" means any association, as defined in section 5103.02 of the Revised Code that
is certified pursuant to sections 5103.03 to 5103.05 of the Revised Code to accept temporary, permanent, or legal cus-
tody of children and place the children for either foster care or adoption.

(FF) "Public children's services agency" means a children's services board or a county department of human ser-
vices that has assumed the administration of the children's services function prescribed by Chapter 5153 of the Revised
Code.

(GG) "Removal action" means a statutory action filed by the superintendent of a school district for the removal of
a child in an out-of-county foster home placement.

(HH) "Residence or legal settlement" means a location as defined by section 2151.06 of the Revised Code.
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(II) "Residual parental rights, privileges, and responsibilities" means those rights, privileges, and responsibilities
remaining with the natural parent after the transfer of legal custody of the child, including but not limited to the privi-
lege of reasonable visitation, consent to adoption, the privilege to determine the child's religious affiliation, and the re-
sponsibility for support.

(JJ) "Rule of court" means a rule promulgated by the Supreme Court or a rule conceming local practice adopted
by another court that is not inconsistent with the rules promulgated by the Supreme Court and that is filed with the Su-
preme Court.

(KK) "Serious youthful offender" means a child eligible for sentencing as described in sections 2152.11 and
2152.13 of the Revised Code.

(LL) "Serious youthful offender proceedings" means proceedings after a probable cause determination that a child
is eligible for sentencing as described in sections 2152.11 and 2152.13 of the Revised Code. Serious youthful offender
proceedings cease to be serious youthful offender proceedings once a child has been determined by the trier of fact not
to be a serious youthful offender or the juvenile judge has determined not to impose a serious youthful offender disposi-
tion on a child eligible for discretionary serious youthful offender sentencing.

(MM) "Shelter care" means the temporary care of children in physically unrestricted facilities, pending court adju-
dication or disposition.

(NN) "Social history" means the personal and family history of a child or any other party to ajuvenile proceeding
and may include the prior record of the person with the juvenile court or any other court.

(00) "Temporary custody" means legal custody of a child who is removed from the child's home, which custody
may be terminated at any time at the discretion of the court or, if the legal custody is granted in an agreement for tempo-
rary custody, by the person or persons wlto executed the agreement.

(PP) "Unruly child" has the same meaning as in section 2151.022 ofthe Revised Code.

(QQ) "Ward of court" means a child over whom the court assumes continuing jurisdiction.

HISTORY: Amended, eff 7-1-94; 7-1-98; 7-1-01; 7-1-02.
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Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 3 (2007)

Rule 3. Waiver of rights

A child's right to be represented by counsel at a hearing conducted pursuant to Juv. R. 30 may not be waived. Other
rights of a child may be waived with the permission of the court.

HISTORY: Amended, eff 7-1-94.

A-109



Page 1

LEXSTAT OHIO JUV. R. 4

OHIO RULES OF COURT SERVICE
Copyright © 2007 by Matthew Bender & Company, Inc.

a member of the LexisNexis Group.
All rights reserved.

*** RULES CURRENT THROUGH JANUARY 1, 2008 ***
*** ANNOTATIONS CURRENT THROUGH OCTOBER 19, 2007 ***

Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 4 (2007)

Rule 4. Assistance of counsel; guardian ad litem

(A) Assistance of counsel.

Every party shall have the right to be represented by counsel and every child, parent, custodian, or other person in
loco parentis the right to appointed counsel if indigent. These rights shall arise when a person becomes a party to a ju-
venile court proceeding. When the complaint alleges that a child is an abused child, the court must appoint an attorney
to represent the interests of the child. This rule shall not be construed to provide for a right to appointed counsel in cases
in which that right is not otherwise provided for by constitution or statute.

(B) Guardian ad litem; when appointed.

The court shall appoint a guardian ad litem to protect the interests of a child or incompetent adult in ajuvenile court
proceeding when:

(1) The child has no parents, guardian, or legal custodian;

(2) The interests of the child and the interests of the parent may conflict;

(3) The parent is under eighteen years of age or appears to be mentally incompetent;

(4) The court believes that the parent of the child is not capable of representing the best interest of the child.

(5) Any proceeding involves allegations of abuse or neglect, voluntary surrender of permanent custody, or termina-
tion of parental rights as soon as possible after the commencement of such proceeding.

(6) There is an agreement for the voluntary surrender of temporary custody that is made in accordance with section
5103.15 of the Revised Code, and thereafter there is a request for extension of the voluntary agreement.

(7) The proceeding is a removal action.

(8) Appointment is otherwise necessary to meet the requirements of a fair hearing.

(C) Guardian ad litem as counsel.

(1) When the guardian ad litem is an attorney admitted to practice in this state, the guardian may also serve as
counsel to the ward providing no conflict between the roles exist[s].

(2) If a person is serving as guardian ad litem and as attomey for a ward and either that person or the court finds a
conflict between the responsibilities of the role of attomey and that of guardian ad litem, the court shall appoint another
person as guardian ad litem for the ward.

(3) If a court appoints a person who is not an attorney admitted to practice in this state to be a guardian ad litem,
the court may appoint an attorney admitted to practice in this state to serve as attorney for the guardian ad litem.

(D) Appearance of attorneys.
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An attomey shall enter appearance by filing a written notice with the court or by appearing personally at a court
hearing and informing the court of said representation.

(E) Notice to guardian ad litem.

The guardian ad litem shall be given notice of all proceedings in the same manner as notice is given to other parties
to the action.

(F) Withdrawal of counsel or guardian ad litem.

An attorney or guardian ad litem may withdraw only with the consent of the court upon good cause shown.

(G) Costs.

The court may fix compensation for the services of appointed counsel and guardians ad litem, tax the same as part
of the costs and assess them against the child, the child's parents, custodian, or other person in loco parentis of such
child.

HISTORY: Amended, eff 7-1-76; 7-1-94; 7-1-95; 7-1-98.
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Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 29 (2007)

Rule 29. Adjudicatory bearing

(A) Scheduling the hearing.

The date for the adjudicatory hearing shall be set when the complaint is filed or as soon thereafter as is practicable.
If tite child is the subject of a complaint alleging a violation of a section of the Revised Code that may be violated by an
adult and that does not request a serious youthful offender sentence, and if the child is in detention or shelter care, the
hearing shall be held not later than fifteen days after the filing of the complaint. Upon a showing of good cause, the ad-
judicatory hearing may be continued and detention or shelter care extended.

The prosecuting attorney's filing of either a notice of intent to pursue or a statement of an interest in pursuing a se-
rious youthful offender sentence shall constitute good cause for continuing the adjudicatory hearing date and extending
detention or shelter care.

The hearing of a removal action shall be scheduled in accordance with Juv. R. 39(B).

If the complaint alleges abuse, neglect, or dependency, the hearing shall be held no later than thirty days after the
complaint is filed. For good cause shown, the adjudicatory hearing may extend beyond thirty days either for an addi-
tional ten days to allow any party to obtain counsel or for a reasonable time beyond thirty days to obtain setvice on all
parties or complete any necessary evaluations. However, the adjudicatory hearing shall be held no later than sixty days
after the complaint is filed. .

The failure of the court to hold an adjudicatory hearing within any time period set forth in this rule does not affect
the ability of the court to issue any order otherwise provided for in statute or ntle and does not provide any basis for
contesting the jurisdiction of the court or the validity of any order of the court.

(B) Advisement and findings at the commencement of the hearing.

At the beginning of the hearing, the court shall do all of the following:

(1) Ascertain whether notice requirements have been complied with and, if not, whether the affected parties waive
compliance;

(2) Inform the parties of the substance of the complaint, the purpose of the hearing, and possible consequences of
the hearing, including the possibility that the cause may be transferred to the appropriate adult court under Juv. R. 30
where the complaint alleges that a child fourteen years of age or over is delinquent by conduct that would constitute a
felony if committed by an adult;

(3) Inform unrepresented parties of their right to counsel and determine if those parties are waiving their right to
counsel;

(4) Appoint counsel for any unrepresented party under Juv. R. 4(A) who does not waive the right to counsel;
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(5) Inform any unrepresented party who waives the right to counsel of the right: to obtain counsel at any stage of
the proceedings, to remain silent, to offer evidence, to cross-examine witnesses, and, upon request, to have a record of
all proceedings made, at public expense if indigent.

(C) Entry of admission or denial.

The court shall request each party against whom allegations are being made in the complaint to admit or deny the
allegations. A failure or refusal to admit the allegations shall be deemed a denial, except in cases where the court con-
sents to entry of a plea of no contest.

(D) Initial procedure upon entry of an admission.

The court may refuse to accept an admission and shall not accept an admission without addressing the party per-
sonally and determining both of the following:

(1) The party is making the admission voluntarily with understanding of the nature of the allegations and the con-
sequences of the admission;

(2) The party understands that by entering an admission the party is waiving the right to challenge the witnesses
and evidence against the party, to remain silent, and to introduce evidence at the adjudicatory hearing.

The court may hear testimony, review documents, or make further inquiry, as it considers appropriate, or it may
proceed directly to the action required by division (F) of this rule.

(E) Initial procedure upon entry of a denial.

If a party denies the allegations, the court shall:

(1) Direct the prosecuting attomey or anotlter attomey-at-law to assist the court by presenting evidence in support
of the allegations of a complaint;

(2) Order the separation of witnesses, upon request of any party;

(3) Take all testimony under oath or affirmation in either question-answer or narrative form; and

(4) Determine the issues by proof beyond a reasonable doubt in juvenile traffic offense, delinquency, and unruly
proceedings; by clear and convincing evidence in dependency, neglect, and abuse cases, and in a removal action; and by
a preponderance of the evidence in all other cases.

(F) Procedure upon determination of the issues.

Upon the determination of the issues, the court shall do one of the following:

(1) If the allegations of the complaint, indictment, or information were not proven, dismiss the complaint;

(2) If the allegations of the cotnplaint, indictment, or information are admitted or proven, do any one of the follow-
ing, unless precluded by statute:

(a) Enter an adjudication and proceed fotthwith to disposition;

(b) Enter an adjudication and continue the matter for disposition for not more than six months and may make ap-
propriate temporary orders;

(c) Postpone entry of adjudication for not more than six months;

(d) Dismiss the complaint if dismissal is in the best interest of the child and the community.

(3) Upon request make written findings of fact and conclusions of law pursuant to Civ. R. 52.

(4) Ascertain whether the child should remain or be placed in shelter care until the dispositional hearing in an
abuse, neglect, or dependency proceeding. In making a shelter care determination, the court shall make written finding
of facts with respect to reasonable efforts in accordance with the provisions in Juv. R. 27(B)(I) and to relative placement

in accordance with Juv. R. 7(F) (3).

HISTORY: Amended, eff 7-1-76; 7-1-94; 7-1-98; 7-1-01; 7-1-04.
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Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 34 (2007)

Rule 34. Dispositional hearing

(A) Scheduling the hearing.

Where a child has been adjudicated as an abused, neglected, or dependent child, the court shall not issue a disposi-
tional order until after it holds a separate dispositional hearing. The dispositional hearing for an adjudicated abused,
neglected, or dependent child shall be held at least one day but not more than thirty days after the adjudicatory hearing
is held. The dispositional hearing may be held immediately after the adjudicatory hearing if all parties were served prior
to the adjudicatory hearing with all documents required for the dispositional hearing and all parties consent to the dispo-
sitional hearing being held immediately after the adjudicatory hearing. Upon the request of any party or the guardian ad
litem of the child, the court may continue a dispositional hearing for a reasonable time not to exceed the time limit set
forth in this division to enable a party to obtain or consult counsel. The dispositional hearing shall not be held more than
ninety days after the date on which the complaint in the case was filed. If the dispositional hearing is not held within this
ninety day period of time, the court, on its own motion or the motion of any party or the guardian ad litem of the child,
shall dismiss the complaint without prejudice.

In all otherjuvenile proceedings, the dispositional hearing shall be held pursuant to Juv. R. 29(F)(2)(a) through (d)
and the ninety day requirement shall not apply. Where the dispositional hearing is to be held immediately following the
adjudicatory hearing, the court, upon the request of any party, shall continue the hearing for a reasonable time to enable
the party to obtain or consult counsel.

(B) Hearing procedure.

The hearing shall be conducted in the following manner:

(1) The judge or magistrate who presided at the adjudicatoty hearing shall, if possible, preside;

(2) Except as provided in division (I) of this mle, the court may admit evidence that is material and relevant, in-
cluding, but not limited to, hearsay, opinion, and documentary evidence;

(3) Medical examiners and each investigator who prepared a social history shall not be cross-examined, except
upon consent of all parties, for good cause shown, or as the court in its discretion may direct. Any party may offer evi-
dence supplementing, explaining, or disputing any information contained in the social history or other reports that may
be used by the court in determining disposition.

(C) Judgment.

After the conclusion of the hearing, the court shall enter an appropriate judgment within seven days. A copy of the
judgment shall be given to any party requesting a copy. In all cases where a child is placed on probation, the child shall
receive a written statemeut of the conditions of probation. If the judgment is conditional, the order shall state the condi-
tions. If the child is not retumed to the child's home, the court shall determine the school district that shall bear the cost
of the child's education and may fix an amount of support to be paid by the responsible parent or from public funds,

(D) Dispositional orders.
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Where a child is adjudicated an abused, neglected, or dependent child, the court may make any of the following or-
ders of disposition:

(1) Place the child in protective supervision;

(2) Commit the child to the temporary custody of a public or private agency, either parent, a relative residing
within or outside the state, or a probation officer for placement in a certified foster home or approved foster care;

(3) Award legal custody of the child to either parent or to any other person who, prior to the dispositional hearing,
files a motion requesting legal custody;

(4) Commit the child to the permanent custody of a public or private agency, if the court determines that the child
cannot be placed with one of the child's parents within a reasonable time or should not be placed with either parent and
determines that the permanent commitment is in the best interest of the child;

(5) Place the child in a planned permanent living arrangement with a public or private agency if the agency re-
quests the court for placement, if the court finds that a planned permanent living arrangement is in the best interest of
the child, and if the court finds that one of the following exists:

(a) The child because of physical, mental, or psychological problems or needs is unable to function in a family-
like setting;

(b) The parents of the child have significant physical, mental or psychological problems and are unable to care for
the child, adoption is not in the best interest of the child and the child retains a significant and positive relationship with
a parent or relative;

(c) The child is sixteen years of age or older, has been counseled, is unwilling to accept or unable to adapt to a
permanent placement and is in an agency program preparing the cltild for independent living.

(E) Protective supervision.

If the court issues an order for protective supervision, the couit may place any reasonable restrictions upon the
child, the child's parents, guardian, or any other person including, but not limited to, any of the following:

(1) Ordering a party within forty-eight hours to vacate the child's home indefinitely or for a fixed period of time;

(2) Ordering a party, parent, or custodian to prevent any particular person from having contact with the child;

(3) Issuing a restraining order to control the conduct of any party.

(F) Case plan.

As part of its dispositional order, the court shall journalize a case plan for the child. The agency required to main-
tain a case plan shall file the case plan with the court prior to the child's adjudicatory hearing but not later than thirty
days after the earlier of the date on whiclt the complaint in the case was filed or the child was first placed in shelter care.
The plan shall specify what additional information, if any, is necessary to complete the plan and how the information
will be obtained. All parts of the case plan shall be completed by the earlier of thirty days after the adjudicatory hearing
or the date of the dispositional hearing for the child. If all parties agree to the content of the case plan and the court ap-
proves it, the court shall joumalize the plan as part of its dispositional order. If no agreement is reached, the court, based
upon the evidence presented at the dispositional hearing and the best interest of the child, shall determine the contents of
the case plan and journalize it as part of the dispositional order for the child.

(G) Modification of temporary order.

The department of human services or any other public or private agency or any party, other than a parent whose pa-
rental rights have been terminated, may at any time file a motion requesting that the court modify or terminate any order
of disposition. The court shall hold a hearing upon the motion as if the hearing were the original dispositional hearing
and shall give all parties and the guardian ad litem notice of the hearing pursuant to these rules. The court, on its own
motion and upon proper notice to all parties and any interested agency, may modify or terminate any order of disposi-
tion.

(H) Restraining orders.
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In any proceeding where a child is made a ward of the court, the court may grant a restraining order controlling the
conduct of any party if the court finds that the order is necessary to control any conduct or relationship that may be det-
rimental or harmful to the child and tend to defeat the execution of a dispositional order.

(I) Bifurcation; Rules of Evidence.

Hearings to determine whether temporary orders regarding custody should be modified to orders for permanent
custody shall be considered dispositional hearings and need not be bifurcated. The Rules of Evidence shall apply in
hearings on motions for permanent custody.

(J) Advisement of rights after hearing.

At the conclusion of the hearing, the court shall advise the child of the child's right to record expungement and,
where any part of the proceeding was contested, advise the parties of their right to appeal.

HISTORY: Amended, eff 7-1-94; 7-1-96; 7-1-02.
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Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 35 (2007)

Rule 35. Proceedings after judgment

(A) Continuing jurisdiction; invoked by motion.

The continuing jurisdiction of the court shall be invoked by motion filed in the original proceeding, notice of which
shall be served in the manner provided for the service of process.

(B) Revocation of probation.

The court shall not revoke probation except after a hearing at which the child shall be present and apprised of the
grounds on which revocation is proposed. The parties shall have the right to counsel and the right to appointed counsel
where entitled pursuant to Juv. R. 4(A). Probation shall not be revoked except upon a finding that the child has violated
a condition of probation of which the child had, pursuant to Juv. R. 34(C), been notified.

(C) Detention.

During the pendency of proceedings under this rule, a child may be placed in detention in accordance with the pro-
visions of Rule 7.

HISTORY: Amended, eff 7-1-94.
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Ohio Rules Of Juvenile Procedure

Ohio Juv. R. 40 (2007)

Rule 40. Magistrates

(A) Appointment.

The court may appoint one or more magistrates wlto shall be attomeys at law admitted to practice in Ohio. A mag-
istrate appointed under this rule also may serve as a magistrate under Crin:. R. 19. The court shall not appoint as a mag-
istrate any person who has contemporaneous responsibility for working witlt, or supervising the behavior of, children
who are subject to dispositional orders of the appoititing court or any other juvenile court.

(B) Compensation.

The compensation of magistrates shall be fixed by the court, and no part of the compensation shall be taxed as
costs.

(C) Authority.

(1) Scope. To assist juvenile courts of record and pursuant to reference under Juv. R. 40(D)(1), magistrates are au-
thorized, subject to the terms of the relevant reference, to do any of the following:

(a) Determine any motion in any case, except a case involving the detennination of a child's status as a serious
youthful offender;

(b) Conduct the trial of any case that will not be tried to ajury, except the adjudication of a case against an al-
leged serious youthful offender;

(c) Upon unanimous written consent of the parties, preside over the trial of any case that will be tried to a jury;
except the adjudication of a case against an alleged serious youthful offender;

(d) Exercise any other authority specifically vested in magistrates by statute and consistent with this rule.

(2) Regulation ofproceedings. In performing the responsibilities described in Juv. R. 40(C)(1), magistrates are au-
thorized, subject to the terms of the relevant reference, to regulate all proceedings as if by the court and to do everything
necessary for the efficient performance of those responsibilities, including but not limited to, the following:

(a) Issuing subpoenas for the attendance of witnesses and the production of evidence;

(b) Ruling upon the admissibility of evidence;

(c) Putting witnesses under oath and examining them;

(d) Calling the parties to the action and examining them under oath;

(e) When necessary to obtain the presence of an alleged contemnor in cases involving direct or indirect contempt
of court, issuing an attachment for the alleged contemnor and setting the type, amount, and any conditions of bail pursu-

ant to Crim. R. 46;
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(f) Imposing, subject to Juv. R. 40(D)(8), appropriate sanctions for civil or criminal contempt committed in the
presence of the magistrate.

(D) Proceedings in Matters Referred to Magistrates

(1) Reference by court ofrecord.

(a) Purpose and method. A court may, for one or more of the purposes described in Juv. R. 40(C)(1), refer a par-
ticular case or matter or a category of cases or matters to a magistrate by a specific or general order of reference or by
rule.

(b) Limitation. A court may limit a reference by specifying or limiting the magistrate's powers, including but not
limited to, directing the magistrate to determine only particular issues, directing the magistrate to perform particular
responsibilities, directing the magistrate to receive and report evidence only, fixing the time and place for beginning and
closing any hearings, or fixing the time for filing any magistrate's decision on the matter or matters referred.

(2) Magistrate's order; motion to set aside magistrate's order.

(a) Magistrate's order.

(i) Nature oforder. Subject to the terms of the relevant reference, a magistrate may enter orders without judicial
approval if necessary to regulate the proceedings and if not dispositive of a claim or defense of a party.

(ii) Form, filing, and service of magistrate's order. A magistrate's order shall be in writing, identified as a inagis-
trate's order in the caption, signed by the magistrate, filed with the clerk, and served on all parties or their attorneys.

(iii) Magistrate's order include. A magistrate's order includes any of the following:

(A) Pretrial proceedings under Civ. R. 16;

(B) Discovery proceedings under Civ. R. 26 to 37, Juv. R. 24, and Juv. R.25;

(C) Appointment of an attorney or guardian ad litem pursuant to Juv. R. 4 and Juv. R.29(B)(4);

(D) Taking a child into custody pursuant to Juv. R. 6;

(E) Detention hearings pursuant to Juv. R. 7;

(F) Temporary orders pursuant to Juv. R. 13;

(G) Extension of temporary orders pursuant to Juv. R. 74;

(H) Summons and warrants pursuant to Juv. R. 15;

(I) Preliminary conferences pursuant to Juv. R. 21;

(J) Continuances pursuant to Juv. R. 23;

(K) Deposition orders pursuant to Juv. R. 27(B)(3);

(L) Orders for social histories, physical and mental examinations pursuant to Juv. R. 32;

(M) Proceedings upon application for the issuance of a temporary protection order as autliorized by law;

(N) Other orders as necessary to regulate the proceedings.

(b) Motion to set aside magistrate's order. Any party may file a motion with the court to set aside a magistrate's
order. The tnotion shall state the moving party's reasons with particularity and shall be filed not later than ten days after
the magistrate's order is filed. The pendency of a motion to set aside does not stay the effectiveness of the magistrate's
order, though the magistrate or the court may by order stay the effectiveness of a magistrate's order.

(3) Magistrate's decision; objections to magistrate's decision.

(a) Magistrate's decision.

(i) When required Subject to the terms of the relevant reference, a magistrate shall prepare a magistrate's deci-
sion respecting any matter referred under Juv. R. 40(D)(1).
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(ii) Findings offact and conclusions oflaw. Subject to the terms of the relevant reference, a magistrate's deci-
sion may be general unless findings of fact and conclusions of law are timely requested by a party or otherwise required
by law. A request for findings of fact and conclusions of law shall be made before the entry of a magistrate's decision or
within seven days after the filing of a magistrate's decision. If a request for findings of fact and conclusions of law is
timely made, the magistrate may require any or all of the parties to submit proposed findings of fact and conclusions of
law.

(iii) Form; frling, and service ofmagistrate's decision. A magistrate's decision shall be in writing, identified as a
magistrate's decision in the caption, signed by the magistrate, filed with the clerk, and served on all parties or their at-
torneys no later than three days after the decision is filed. A magistrate's decision shall indicate conspicuously that a
party shall not assign as error on appeal the court's adoption of any factual finding or legal conclusion, whether or not
specifically designated as a finding of fact or conclusion of law under Juv. R. 40(D)(3)(a)(ii), unless the party timely
and specifically objects to that factual finding or legal conclusion as required by Juv. R. 40(D)(3)(b).

(b) Objections to magistrate's decision.

(i) Timefor ftling. A party may file written objections to a magistrate's decision within fourteen days of the fil-
ing of the decision, whether or not the court has adopted the decision during that fourteen-day period as permitted by
Juv. R. 40(D)(4)(e)(i). If any party timely files objections, any other party may also file objections not later than ten
days after the first objections are filed. If a party makes a timely request for findings of fact and conclusions of law, the
time for filing objections begins to run when the magistrate files a decision that includes findings of fact and conclu-
sions of law.

(ii) Specifrcity of objection. An objection to a magistrate's decision shall be specific and state with particularity
all grounds for objection.

(iii) Objection to magistrate's factual finding; transcript or affidavit. An objection to a factual finding, whetl er or
not specifically designated as a finding of fact under Juv. R. 40(D)(3)(a)(ii), shall be supported by a transcript of all the
evidence submitted to the magistrate relevant to that finding or an affidavit of that evidence if a transcript is not avail-
able. With leave of court, alternative technology or manner of reviewing the relevant evidence may be considered. The
objecting party shall file the transcript or affidavit with the court within thirty days after filing objections unless the
court extends the time in writing for preparation of the transcript or other good cause. If a party files timely objections
prior to the date on which a transcript is prepared, the party may seek leave of court to supplement the objections.

(iv) Waiver of right to assign adoption by court as error on appeal. Except for a claim of plain error, a party
shall not assign as error on appeal the court's adoption of any factual finding or legal conclusion, whether or not specifi-
cally designated as a finding of fact or conclusion of law under Juv. R. 40(D)(3)(a)(ii), unless the party has objected to
that finding or conclusion as required by Juv. R. 40(D) (3) (b).

(4) Action of court on magistrate's decision and on any objections to magistrate's decision; entry of judgment or
interim order by eourt.

(a) Action of court reguired. A magistrate's decision is not effective unless adopted by the court.

(b) Action on magistrate's decision. Whether or not objections are timely filed, a court may adopt or reject a mag-
istrate's decision in whole or in part, with or without modification. A court may hear a previously-referred matter, take
additional evidence, or return a matter to a magistrate.

(c) Ifno objections are filed. If no timely objections are filed, the court may adopt a magistrate's decision, unless
it determines that there is an error of law or other defect evident on the face of the magistrate's decision.

(d) Action on objections. If one or more objections to a magistrate's decision are timely filed, the court shall rule
on those objections. In ruling on objections, the court shall undertake an independent review as to the objected matters
to ascertain that the magistrate has properly determined the factual issues and appropriately applied the law. Before so
ruling, the court may hear additional evidence but may refuse to do so unless the objecting party demonstrates that the
party could not, with reasonable diligence, have produced that evidence for consideration by the magistrate.

(e) Entry ofjudgment or interim order by court. A court that adopts, rejects, or modifies a magistrate's decision
shall also enter a judgment or interim order.
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(i) Judgment. The court may enter ajudgment either during the fourteen days permitted by Juv. R. 40(D) (3) (b) (i)
for the filing of objections to a magistrate's decision or after the fourteen days have expired. If the court enters a judg-
ment during the fourteen days permitted by Juv. R. 40(D)(3)(b)(t) for the filing of objections, the timely filing of objec-
tions to the magistrate's decision shall operate as an automatic stay of execution of the judgment until the court disposes
of those objections and vacates, modifies, or adheres to the judgment previously entered.

(ii) Interim order. The court may enter an interim order on the basis of a magistrate's decision without waiting
for or ruling on timely objections by the parties where immediate relief is justified. The timely filing of objections does
not stay the execution of an interim order, but an interim order shall not extend more than twenty-eight days from the
date of entry, subject to extension by the court in increments of twenty-eight additional days for good cause shown.

(5) Extension of time. For good cause shown, the court shall allow a reasonable extension of time for a party to file
a motion to set aside a magistrate's order or file objections to a magistrate's decision. "Good cause" includes, but is not
limited to, a failure by the clerk to timely serve the party seeking the extension with the magistrate's order or decision.

(6) Disqualification ofa magistrate. Disqualification of a magistrate for bias or other cause is within the discretion
of the court and may be sought by motion filed with the court.

(7) Recording ofproceedings before a magistrate. Except as otherwise provided by law, all proceedings before a
magistrate shall be recorded in accordance with procedures established by the court.

(8) Contempt in the presence of a magistrate.

(a) Contempt order. Contempt sanctions under Juv. R. 40(C)(2)09 may be imposed only by a written order that
recites the facts and certifies that the magistrate saw or heard the conduct constituting contempt.

(b) Filing and provision of copies of contempt order. A contempt order shall be filed and copies provided forth-
with by the clerk to the appropriate judge of the court and to the subject of the order.

(c) Review ofcontempt order by court; bail. The subject of a contempt order may by motion obtain immediate re-
view by ajudge. A judge or the magistrate entering the contempt order may set bail pending judicial review of the or-
der.

HISTORY: Amended, eff 7-1-75; 7-1-85; 7-1-92; 7-1-95; 7-1-98; 7-1-01; 7-1-03, 7-1-06.
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Ohio Rules Of Criminal Procedure

Ohio Crim. R. 52 (2007)

Rule 52. Harmless Error and Plain Error

(A) Harmless error.

Any error, defect, irregularity, or variance which does not affect substantial rights shall be disregarded.

(B) Plain error.

Plain errors or defects affecting substantial rights may be noticed although they were not brought to the attention of
the court.
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Ohio Rules Of Civil Procedure
Title VI Trials

Ohio Civ. R. 53 (2007)

Rule 53. Magistrates

(A) Appointment.

A court of record may appoint one or more magistrates who shall be attorneys at law admitted to practice in Ohio.

(B) Compensation.

The compensation of magistrates shall be fixed by the court, and no part of the cotnpensation shall be taxed as costs

under Civ. R. 54(D).

(C) Authority.

(1) Scope.

To assist courts of record and pursuant to reference under Civ. R. 53(D)(1), magistrates are authorized, subject to
the terms of the relevant reference, to do any of the following:

(a) Determine any motion in any case;

(b) Conduct the trial of any case that will not be tried to ajury;

(c) Upon unanimous written consent of the parties, preside over the trial of any case that will be tried to a jury;

(d) Conduct proceedings upon application for the issuance of a temporary protection order as authorized by law;

(e) Exercise any other authority specifically vested in magistrates by statute and consistent with this rule.

(2) Regulation of proceedings.

In performing the responsibilities described in Civ. R. 53(C)(1), magistrates are authorized, subject to the terms of
the relevant reference, to regulate all proceedings as if by the court and to do everything necessary for the efficient per-
formance of those responsibilities, including but not limited to, the following:

(a) Issuing subpoenas for the attendance of witnesses and the production of evidence;

(b) Ruling upon the admissibility of evidence;

(c) Putting witnesses under oath and examining them;

(d) Calling the parties to the action and examining them under oath;

(e) When necessary to obtain the presence of an alleged contemnor in cases involving direct or indirect contempt
of court, issuing an attachment for the alleged contemnor and setting the type, amount, and any conditions of bail pursu-
ant to Crim. R. 46;
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(f) Imposing, subject to Civ. R. 53(D)(8), appropriate sanctions for civil or criminal contempt committed in the
presence of the magistrate.

(D) Proceedings in Matters Referred to Magistrates.

(1) Reference by court of record.

(a) Purpose and method.

A court of record may, for one or more of the purposes described in Civ. R. 53(C)(1), refer a particular case or
matter or a category of cases or matters to a magistrate by a specific or general order of reference or by rule.

(b) Limitation.

A court of record may limit a reference by specifying or limiting the magistrate's powers, including but not lim-
ited to, directing the magistrate to determine only particular issues, directing the magistrate to perform particular re-
sponsibilities, directing the magistrate to receive and report evidence only, fixing the time and place for beginning and
closing any hearings, or fixing the time for filing any magistrate's decision on the matter or matters referred.

(2) Magistrate's order; motion to set aside magistrate's order.

(a) Magistrate's order.

(i) Nature of order.

Subject to the terms of the relevant reference, a magistrate may enter orders withoutjudicial approval if neces-
sary to regulate the proceedings and if not dispositive of a claim or defense of a party.

(ii) Form, filing, and service of magistrate's order.

A magistrate's order, shall be in writing, identified as a magistrate's order in the caption, signed by the magis-
trate, filed with the clerk, and served by the clerk on all parties or their attomeys.

(b) Motion to set aside magistrate's order.

Any paity may file a motion with the court to set aside a magistrate's order. The motion shall state the moving
party's reasons with particularity and shall be filed not later than ten days after the magistrate's order is filed. The pend-
ency of a motion to set aside does not stay the effectiveness of the magistrate's order, though the magistrate or the court
may by order stay the effectiveness of a magistrate's order.

(3) Magistrate's decision; objections to magistrate's decision.

(a) Magistrate's decision.

(i) When required.

Subject to the terms of the relevant reference, a magistrate shall prepare a magistrate's decision respecting any

matter referred under Civ. R. 53(D)(1).

(ii) Findings of fact and conclusions of law.

Subject to the terms of the relevant reference, a magistrate's decision may be general unless findings of fact and
conclusions of law are timely requested by a party or otherwise required by law. A request for findings of fact and con-
clusions of law shall be made before the entry of a magistrate's decision or within seven days after the filing of a magis-
trate's decision. If a request for findings of fact and conclusions of law is timely made, the magistrate may require any
or all of the parties to submit proposed findings of fact and conclusions of law.

(iii) Form; filing, and service of magistrate's decision.

A magistrate's decision shall be in writing, identified as a magistrate's decision in the caption, signed by the
magistrate, filed with the clerk, and served by the clerk on all parties or their attorneys no later than three days after the
decision is filed. A magistrate's decision shall indicate conspicuously that a party shall not assign as error on appeal the
court's adoption of any factual finding or legal conclusion, whether or not specifically designated as a finding of fact or
conclusion of law under Civ. R. 53(D)(3)(a)(ii), unless the party timely and specifically objects to that factual finding or
legal conclusion as required by Civ. R. 53(D)(3)(b).
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(b) Objections to magistrate's decision.

(i) Time for filing.

A party may ftle written objections to a magistrate's decision within fourteen days of the filing of the decision,
whether or not the court has adopted the decision during that fourteen-day period as permitted by Civ. R. 53(D)(4)(e)(i).
If any party timely files objections, any other party may also file objections not later than ten days after the first objec-
tions are filed. If a party makes a timely request for findings of fact and conclusions of law, the time for filhtg objec-
tions begins to run when the magistrate files a decision that includes findings of fact and conclusions of law.

(ii) Specificity of objection.

An objection to a magistrate's decision shall be specific and state with particularity all grounds for objection.

(iii) Objection to magistrate's factual finding; transcript or affidavit.

An objection to a factual finding, whether or not specifically designated as a finding of fact under Civ. R.
53(D)(3)(a)(ii), shall be supported by a transcript of all the evidence submitted to the magistrate relevant to that finding
or an affidavit of that evidence if a transcript is not available. With leave of court, alternative technology or manner of
reviewing the relevant evidence may be considered. The objecting party shall file the transcript or affidavit with the
court within thirty days after filing objections unless the court extends the time in writing for preparation of the tran-
script or other good cause. If a party files timely objections prior to the date on which a transcript is prepared, the party
may seek leave of court to supplement the objections.

(iv) Waiver of right to assign adoption by court as error on appeal.

Except for a claim of plain error, a party shall not assign as error on appeal the court's adoption of any factual
finding or legal conclusion, whether or not specifically designated as a finding of fact or conclusion of law under Civ. R.
53(D)(3)(a)(ii), unless the party has objected to that finding or conclusion as required by Civ. R. 53(D)(3)(b).

(4) Action of court on magistrate's decision and on any objections to magistrate's decision; entry of judg-

ment or interim order by court.

(a) Action of court required.

A magistrate's decision is not effective unless adopted by the court.

(b) Action on magistrate's decision.

Whether or not objections are timely filed, a court may adopt or reject a magistrate's decision in whole or in part,
with or without modification. A court may hear a previously-referred matter, take additional evidence, or return a matter
to a magistrate.

(c) If no objections are filed.

If no timely objections are filed, the court may adopt a magistrate's decision, unless it determines that there is an
error of law or other defect evident on the face of the magistrate's decision.

(d) Action on objections.

If one or more objections to a magistrate's decision are timely filed, the court shall rule on those objections. In
ruling on objections, the court shall undertake an independent review as to the objected matters to ascertain that the
magistrate has properly determined the factual issues and appropriately applied the law. Before so ruling, the court may
hear additional evidence but may refuse to do so unless the objecting party demonstrates that the party could not, with
reasonable diligence, have produced that evidence for consideration by the magistrate.

(e) Entry of judgment or interim order by court.

A court that adopts, rejects, or modifies a magistrate's decision shall also enter a judgment or interim order.

(i) Judgment.

The court may enter ajudgment either during the fourteen days permitted by Civ. R. 53(D)(3)(b)(i) for the filing

of objections to a magistrate's decision or after the fourteen days have expired. If the court enters a judgment during the
fourteen days permitted by Civ. R. 53(D)(3)(b)(i) for the filing of objections, the timely filing of objections to the maa
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istrate's decision shall operate as an automatic stay of execution of the judgment until the court disposes of those objec-
tions and vacates, modifies, or adheres to the judgment previously entered.

(ii) Interim order.

The court may enter an interim order on the basis of a magistrate's decision without waiting for or ruling on
timely objections by the parties where immediate relief is justified. The timely filing of objections does not stay the
execution of an interim order, but an interim order shall not extend more than twenty-eight days from the date of entry,
subject to extension by the court in increments of twenty-eight additional days for good cause shown. An interim order
shall comply with Civ. R. 54(A), be joumalized pursuant to Civ. R. 58(A), and be served pursuant to Civ. R. 58(B).

(5) Extension of time.

For good cause shown, the court shall allow a reasonable extension of time for a party to file a motion to set aside
a magistrate's order or file objections to a magistrate's decision. "Good cause" includes, but is not limited to, a failure by
the clerk to timely serve the party seeking the extension with the magistrate's order or decision.

(6) Disqualification of a magistrate.

Disqualification of a magistrate for bias or other cause is within the discretion of the court and may be sought by
motion filed with the court.

(7) Recording of proceedings before a magistrate.

Except as otherwise provided by law, all proceedings before a magistrate shall be recorded in accordance witlt pro-
cedures established by the court.

(8) Contempt in the presence of a magistrate.

(a) Contempt order.

Contempt sanctions under Civ. R. 53(C)(2)69 may be imposed only by a written order that recites the facts and
certifies that the magistrate saw or heard the conduct constituting contempt.

(b) Filing and provision of copies of contempt order.

A contempt order shall be filed and copies provided forthwith by the clerk to the appropriate judge of the court
and to the subject of the order.

(c) Review of contempt order by court; bail.

The subject of a contempt order may by motion obtain immediate review by a judge. A judge or the magistrate
entering the contempt order may set bail pending judicial review of the order.

HISTORY: Amended, eff7-1-75; 7-1-85; 7-1-92; 7-1-93; 7-1-95; 7-1-96; 7-1-98; 7-1-03; 7-1-06.
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