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THIS CASE IS A CASE OF PUBLIC AND GREAT GENERAL INTEREST

This case addresses fundamental issues of uninsured/underinsured motorist (UIM)
coverage that require interpretation and clarification in light of the most recent
amendments to R.C. § 3937.18.

The first issue relates to the basic question of when a person qualifies as an
underinsured motorist. R.C. § 3937.18 provides that a claimant is underinsured when the
amount available for payment from the torifeasor is less than the claimant’s own UIM
coverage. In this case, however, the court of appeals disregarded the statute’s plain
language and instead applied a strict “limiis to limits” comparison by comparing the sum
of all amounts paid to the claimants collectively with the per occurrence limit of their
UIM coverage. Such a “limits to limits” comparison has been rejected by several courts.
See, generally, Clark v. Scarpelli (2001), 91 Ohio St.3d 271, 744 N.E.2d 719; Mid-
American Fire & Casualty Co. v. Broughton (2003), 154 Ohio App.3d 728, 789 N.E.2d
1109; Luckenbill v. Hamilron Mutual Insurance Co. (2001), 2001-Ohio-1465; and
Gleason v. Collier (2006), 2006-0Ohio-6293.

In the case at bar, the amount available for payment from the tortfeasor was
$100,000 for each claimant. Appellants paid for UIM coverage of $300,000 per person
and $300,000 per occurrence. Accordingly, each claimant was underinsured as a matter
of law. Appellants are therefore entitled to their own individual pro rata share of the
$200,000 difference.

Moreover, this issue illustrates that an amendment to R.C. § 3937.18,
Am.Sub.S.B. No. 20, effective October 20, 1994, needs clarification. The statute

provides, in pertinent part, that UIM coverage “shall be provided only to afford the




insured an amount of protection not greater than that which would be available under the
insured’s underinsured motorist coverage if the person or persons liable were uninsured
at the time of the accident.” The court of appeals interpreted this language in terms of
collective rights. An interpretation more consistent with the policies behind R.C. §
3937.18 requires this language be applied on an individual basis. Such an interpretation
is buttressed by the fact that the statute uses the singular form of “insured.” Without
clarification of this issue from this Court, there will be great uncertainty in determining if
an individual is underinsured,

The court of appeals’ reasoning will read a rule of collective setoff into all
automobile insurance policies in Ohio, regardless of policy language. By the court’s
holding, an individual is not underinsured even though they receive far less than the
protection afforded by their own UIM coverage. This decision will lead to countless
Ohioans losing their rights to UIM coverage that they bargained and paid for. The
decision dictates that UIM will depend on the total amount paid by a tortfeasor to cﬁ:hér
claimants. Such is directly contrary to the purposes and policies behind UIM coverage
and will require Ohioans to seek additional umbrella coverage to obtain the coverage and
protection once afforded by UIM coiferage.

The second issue is whether this Court’s mandate that ambiguities in an insurance
contract be construed against the insurer and in favor of the insured will be should be
enforced. In the case at hand, the court of appeals disregarded this well-founded mandate
and construed a blatant ambiguity against the insured to find that coverage did not apply.
This construction of fairly common policy language will have far reaching effects and

will change the rights of countless policy holders.




Public policy considerations also require this Court’s disposition. In the case at
bar, a normal family of four has been ripped apart by a fatal collision with an
underinsured motorist. The family lost their daughter Kourtney, and the remaining
members have suffered severely from this loss and their own injuries resulting from the
collision. The Brown claimants received far less than their stipulated damages and the
protection afforded by their UIM coverage.

Appellants paid for UIM coverage for protection in the event they were injured by
an underinsured motorist. When the family sought the benefit of their bargain, the
insurance company denied coverage based on its own interpretation of the ambigious
policy. It was not until this fatal accident occurred that the Browns were give notice of
the insurance company’s interpretation of the contract language. Similarly, Edward
Walker was denied the benefit of his coverage based on the inswrance company’s
interpretation of his policy. He too had no notice of this interpretation of the contract
language until he actually sought coverage.

Accordingly, Appellants respectfully request that this Court accept their case and
provide a much needed interpretation and clarification of R.C. § 3937.18 so that they,
along with other Ohioans, understand the applicability of their insurance policies and

receive the benefits of their consideration,




STATEMENT OF THE CASE AND FACTS

On April 30, 2004, Kimberly Brown and her two minor children, Kouriney and
Joshua, were traveling northbound on Interstate 71 in Congress Township, Wayne
County, Ohio. Rufus Womack was traveling southbound on I-71 when he veered left of
center, crossed the median, and collided head on with the Browns. As a direct and
proximate result of the crash, Kourtney Brown was killed. Kimberly Brown and Joshua
Brown both suffered severe injuries.

Three separate policies of insurance issued by Nationwide were in effect at the
time. The first policy was issued to Kimberly and Timothy Brown and provides UIM
coverage with bodily injury limits of $300,000 per person and $300,000 per occurrence
(the “Brown policy”). The policy declarations list Edward Walker, father of Kimberly
Brown, as an “Additional Interest Employer.” The second policy was issued to Edward
Walker and provides UIM coverage with bodily injury limits of $300,000 per person and
$300,000 per occurrence (the “Walker auto policy”). The third policy was issued to
Edward Walker and provides an excess personal liability limit of $1,000,000 per
occurrence (the “Walker umbrella policy™).

Rufus Womack, the tortfeasor, was insured under a policy of automobile liability
insurance issued by Allstate Insurance Company at the time of the crash. The policy
contained split-policy limits of $100,000 per person and $300,000 per occurrence.

The Estate of Kourtney Brown, Joshua Brown, and Kimberly Brown each settied
their claims against Womack for the $100,000 per person liability limits of his policy.
The Browns provided notice of the settlements to Nationwide, which did not oppose.

The Browns collectively received the per occurrence limit of $300,000.00 provided under




Womack’s policy.

The parties have stipulated that the damages, injuries, and wrongful death claims
sustained by each of the Browns are in excess of the individual recoveries of $100,000.
Therefore, the Browns thus sought UIM coverage from Nationwide for their damages in
excess of the seftlements. Nationwide, the carrier of all the above policies, denied
coverage. The Browns, in turn, brought this suit to interpret the provisions of
Nationwide's contract of insurance and declare the Browns’ rights thereunder.

On June 19, 2007, the Franklin County Court of Common Pleas granted
Nationwide’s motion for summary judgment. The trial court found that the Browns were
not entitled to UIM coverage because they collectively recovered $300,000 from
Womack’s policy, which equaled the per occurrence limit under the Brown policy. The
trial court further concluded that Walker was not entitled to coverage under any policy.

On August 20, 2007, the Browns filed an appeal with the Tenth District Court of
Appeals. The court of appeals upheld the trial court’s decision, finding the Browns were
not underinsured because they collectively received as much as their own UIM per
occurrence limit. The appellate court also found that that Walker was not entitled to UIM
coverage because he had no required underlying coverage. It is from this decision that

the Browns now appeal.




ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Propesition of Law No. I: When determining whether a claimant is
underinsured, a court should separately compare the “amount
available for payment” to each claimant from the tortfeasor with the
claimant’s UIM coverage limits. If the amount “available for
payment” to each claimant from the tortfeasor is less than the
claimant’s UIM policy limits, then the insured is underinsured and
entitled to UIM coverage.

The Brown policy defines an “underinsured motorist” as “a motor vehicle for
which bodily injury liability coverage limits or other security bonds are in effect;
however, their total amount available for payment is less than the limits of this coverage.”
In other words, a claimant is underinsured if the “amount available for payment” to each
claimant is less than the amount of UIM coverage available. “Amounts available for
payment” are those moneys actually accessible to and recoverable by the claimant. Clark
v. Scarpelli (2001), 91 Ohio St.3d 271 at syllabus, 744 N.E.2d 719.

In the instant case, each claimant could actually access and recover the per person
limit of Womack’s policy - $100,000. The claimants’ UIM coverage provided for
$300,000 per person and $300,000 per occurrence in coverage. Clearly, the amounts
available for payment to each claimant were less than the amount provided by UIM
coverage; thus, each claimant was underinsured. As a matter of law, Mr. Womack was
driving an underinsured motor vehicle. “

It has been stipulated that each family members’ damages exceed the $100,000
received from Womack’s insurance policy. Appellants are individually entitled to a pro
rata share of the difference between the amount available for payment to each ($100,000)
under Womack’s coverage and per person coverage provided by the Brown UIM policy

($300,000), less any applicable setoff. Accordingly, Appellants are entitled to a




individual pro rata share of the $200,000 difference.

The court of appeals incorrectly compared the per occurrence limit of the
tortfeasor’s insurance policy, $300,000, to the per occurrence limit of the Brown’s UIM
coverage, $300,000 to reach the conclusion that the Browns were not underinsured. Such
a “limits to limits” comparison has been expressly rejected by Ohio courts. Mid-
American Fire & Casualty Co. v. Broughton (2003), 154 Ohio App.3d 728, 733, 789
N.E2d 1109. In so doing, the lower courts collectively setoff the claims of all the
members of the Brown family together. This directly violates the principle that
“UM/UIM coverage [is] not reduced merely because the tortfeasor’s coverage paid the
expenses of another party.” Mid-American Fire, 154 Ohio App.3d at 733.

The court of appeals decision relies heavily on a passage from R.C. § 3937.18, as
amended by Am.Sub.S.B. No. 20, effective October 20, 1994, which provides that UIM
coverage “shall be provided only to afford the insured an amount of protection not greater
than that which would be available under the insured’s underinsured motorist coverage if
the person or persons liable were uninsured at the time of the accident.” However, the
court of appeals reads into this passage that the recoveries of multiple individual
claimants will be combined. The court mistakenly focuses on what the claimants would
collectively have receiveci —not what the individual claimants would have received.

The proper analysis is to determine if any individual claimant would be provided
more insurance than had the tortfeasor been uninsured. In this case, for example,
Kimberly Brown received $100,000 but had $300,000 available UIM coverage.
Accordingly, Kimberly Brown would have received up to an additional $200,000 had

Womack been uninsured. The recovery sought by the Browns is consistent with R.C. §



3937.18. 1t should be noted that Appellants do not each seek a total of $200,000 in UIM
coverage; such a result is contrary to controlling law. However, each is entitled to their
own pro rata share of the $200,000 difference.

Such analysis is consistent with the policies underlying UIM coverage. The
intentions of the General Assembly in enacting R.C. § 3937.18(A)(2) was not to permit
an insurer to offsej; the amounts that a tortfeasor’s liability insurance carrier had paid to
other injured parties. See Clark v. Scarpelli (2001), 91 Ohio St.3d 271. Instead, UIM
coverage is to be determined on a person by person basis. Otherwise, a person will never
truly know the extent of their UIM coverage until an accident occurs and they can
determine what other amounts the tortfeasor is paying out.

The Ohio Uninsured Motorists laws, as stated in R.C. § 3937.18, aim “to protect
persons from losses which, because of the tortfeasor’s lack of liability coverage, would
otherwise go uncompensated.” Davidson v. Motorists Mutual Insurance Co. (2001), 91
Ohio St.3d 262, 269, 744 N.E.2d 713. It is this protection the Browns sought and were
denied. The court of appeals, however, misapplied R.C. § 3937.18 and applicable case
law to hold that a person’s UIM coverage is now completely dependent on the amounts
available for payment to other claimants.

In Derr v. Westfield Cos. (1992), 63 Ohio St.3d 537, 589 N.E.2d 1278, this Court
established what msurance companies could legally setoff from each claim. Specifically:
The insurer must consider all claims separately and may
not simply apply a collective setoff against the total limit of

underinsured motorist coverage.
Derr, 63 Ohio St.3d at 541. Under this guidance, Nationwide may not use the amouni:s

recovered by any one individual claimant to offset the claim of another individual




claimant, as was done here. The court of appeals disregarded this mandate and instead
considered all of the Browns’ claims collectively.

Not only is collective setoff prohibited at law, but the actual Nationwide policy
language does not provide for such. Nowhere does Nationwide’s contractual language in
the Brown policy permit a collective setoff. At no point does the Nationwide provision
make mention of multiple claimants ynder the same policy. Nor does Nationwide explain
how to calculate the amount available for payment when there are multiple claims. The
policy lacks guiding language for the situation at hand.

The setoff provision in the policies at issue allows Nationwide to setoff the
amounts recovered against the individu.al claims that they accompany. However, the
subject policy does not detail the ability to make a collective setoff by combining
separate claims of all claimants. Notably, this condition is based on the same “amounts
available for payment” language that Ohio courts have interpreted to include only
individual claims. As this Court is aware, such a collective setoff is not permitted when
the contact language does not unambiguously call for it. Derr, 63 Ohio St.3d at 541.

No subsequent amendment to R.C. § 3937.18 has altered the reasoning set forth
above. See De Leon v. Western Reserve Mut. Cas. Co. (1999), 1999 WL 846353, at *5
(the holding in Derr was based on principles of contract interpretation and not an
expanded view of the rights afforded by the underinsured motorist law). The pertinent
case law supports the Brown’s position that setoff is not granted unless it is specifically
contracted for; and to have a complete setoff, the tortfeasor must have per person policy

limits that are at least equivalent to that of the UIM coverage held by the injured




claimant. Gleason v. Collier (2006}, 2006-Ohio-6293, 2008 WL 171062; and Clark v.
Scarpelli (2001), 91 Ohio St.3d 271.

Further, Littrell v. Wiggleworth (2001), 91 Ohio St.3d 425, 746 N.E.2d 1077 and
Luckenbill v. Hamilton Mutual Insurance Co. (2001), 2001-Ohio-1465, 2001 WL 991957
cannot support the court of appeals’ encompassing view in allowable setoff. Rather,
these cases yield the unremarkable proposition that when there are multiple claimants, the
“amount available for payment™ (and setoff) is the tortfeasor’s per person policy limit for
a single claimant. Both comport with this Court’s decision in Derr v. Westfield Cos.
(1992}, 63 Ohio St.3d 537.

Directly on point is Gleason v. Collier (2006), 2006~-Ohio-6293; however, the
court of appeals misconstrued this case. There, as here, the claimants were covered by an
UIM policy of $300,000 each person/$300,000 each occurrence. There, as here, each of
the claimants received the per-person limit of $100,000 from a tortfeasor with a policy
for $100,000 per person and $300,000 per occurrence. The sole distinction that keeps
this case from being identical with Gleason s the very thing that the Browns have argued
they are entitled to all along — the underinsurance carrier Auto Owners paid an additional
$200,000 to the multiple claimants because the carrier knew it was liable up to the full
$300,000 of the policy, minus the individual offset for each claim. The carrier’s liability
in each claim logically flows from the Court’s statement that,

In this case, there are two limits of liability specified for
UIM coverage, $300,000 “each person” and $300,000
“each occurrence.” Pursuant to the terms of the policy,
because Mr. Gleason and Mrs. Clemons both suffered
bodily injury, two individual claims for UIM coverage
exist. Since UIM coverage “applies separately to each

injured person,” we find that, pursnant to the terms of the
policy, each insured is entitled to UIM coverage up to the

10




$300,000 “each person” limit in liability, subject to the
“each occurrence” [imit.

Gleason, 2006-Ohio-6293 at 128. Because each insured is entitled up to the UIM
coverage limit, the court properly restricted itself to viewing each claim independently,
not collectively.

In the final analysis, Appellants have maintained the necessary policies and
followed all the rules required of them to recover under the above-mentioned policies. A
contrary conclusion would exalt the rights of the insurer over the rights of the insured and
would be in direct conflict with pertinent Ohio common law. The court of appeals’
holding would read into every policy for automobile insurance a rule of collective setoff
and abandon this Courl’s mandate for determining if and when a claimant is
underinsured. As such, Appellants should have been awarded their pro rata share of the
$200,000 difference between the amount available for payment to each by the tortfeasor
and their UIM coverage. It is for these reasons that the case should be reversed and
remanded.

Proposition of Law No. II: An umbrella insurance policy with an

applicable underlying policy must be construed strictly against the
insurer and liberally in faver of the insured.

The Walker umbrella policy was triggered by the events underlying this case.
Walker complied with all the requirements to trigger coverage under his umbrella policy.
The court of appeals, however, construed several ambiguities in favor of Nationwide to
reach the concluston that the umbrella policy was not applicable.

The court of appeals focused on a single phrase of the policy — that it “is subject
to the terms and conditions of the uninsured motorists coverage included in an underlying

policy or policies of insurance described in the Declarations page except as modified

I1




herein” to reach a conclusion in favor of Nationwide. There are other references to the
“underlying coverage,” as set forth below, but none include the phrase “described in the
Declarations page.” It is from the single use of this phrase, surrounded by other
references without this phrase, that the court of appeals interpreted the contract as a
whole.

Of special importance is the phrase “except as modified herein.” The policy, by
its own language, later modifies the terms and extends the umbrella coverage to “losses
payable that are payable by your underlying coverage.” The “described in the
Declarations page” language is conspicuously omitted. In so doing, Nationwide
expressly modified the contract in favor of more expansive coverage.

In the case at bar, the policy did not clearly and unambiguously require that the
underlying coverage be listed on the policy declarations page. Yet the court of appeals
read such a requirement into the policy. In so doing, the lower courts misinterpreted the
ambiguities in the Nationwide policy in favor of the insurer and offended Ohio law in
interpreting insurance contracts.

The court of appeals read into the policy another requirement that does not exist —
that the UIM coverage must be available from the underlying policy described in the
declarations. The policy limits its application réolely to what coverage is necessary for
those policies listed on the declarations page. It is undisputed that Walker maintained the
policies described in the declarations. It is axiomatic that these policies also contained
the underlying limits that are located next to them on the declarations sheet.

Nationwide itself uses the term “underlying coverage” to refer to underlying

coverage for a policy that is not listed anywhere in the umbrella’s declarations. The
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policy states: “another insurance carrier providing underlying coverage will not cause the
Insurance provided by this policy to replace such underlying coverage. The coverage
provided by this policy will apply as if the underlying coverage was valid and
coliectible.” Walker could maintain underlying coverage with another insurance provider
which would not be listed in the declarations but would, by the policy’s own language,
act as the required underlying coverage.

Moreover, principles of imsurance policy construction require the case be reversed
and remanded. "In the construction of insurance confracts, where exceptions,
qualifications or exemptions are introduced into an insurance contract, a general
presumption arises to the effect that that which is not clearly excluded from operation of
such contract is included in the operation thereof." Home Indemn. Co. v. Plymouth
(1995), 146 Ohio St. 96, 64 N.E.2d 248. The court of appeals should have first
determined what the phrase “underlying coverage” means as it pertains to the four-
commers of the Walker Umbrella Policy.

The Walker umbrella coverage endorsement uses three different phrases to
describe three different levels of coverage: (1) "underlying policy or policies of insurance
described in the Declarations™; (2) “required underlying uninsured motorists coverage™;
and t3) “underlying coverage.” The fact tﬁét “underlying covefage” is alone and
unmodified by any words, including “required” or “described in the Declarations™ is
dispositive. As a result, this more generalized use must confer a more inclusive/broader
meaning than the other modified terms. Otherwise, the more specific modifiers mean
nothing and are superfluous when the contract is read as a whole — an intention not lightly

ascribed to contracts in general and even less so to insurance policies, which are strictly
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construed against the insurer.

Application of this canon further establishes that the Brown policy is the requisite
“underlying coverage” for Edward Walker. The Brown policy declarations establish that
the coverage is subject to Endorsement 3020, the “Additional Interest — Employer”
endorsement. The declarations provides that Edward Walker is an “Additional Interest
Employer” under the coverage; this endorsement extends the UIM coverage of the
associated policy to the intetest of the named party. There are no associated definitions,
exclusions, or limitations with the endorsement. As explained above, Edward Walker’s
interest in this case is his wrongful death claim against the uninsured motorist. As such,
the UIM coverage is extended to Mr. Walker’s wrongful death claim.

The court of appeals was equally wrong to hold that Walker’s Personal Umbrella
Policy is only triggered if there is underinsured coverage from the Walker Auto Policy.
For this proposition, the court focused on pat 2(a) of the Uninsured Motorists Coverage
Endorsement page, which provides: (2) We shall be liable only for damages in excess of
the sum of (a) the amount received from your required underlying insurance motorists
coverage; and (b) the total amount received because of the loss from, on or behalf of, the
liable party; but not less than the amount of such underlying limits.

Here, Edward Walker has not received anything from his “required undertying
insurance moforists coverage”, Nor has he received anything from the liable party, Rufus
Womack; although $100,000 was recovered by the Estate of Kourtney Brown as a result
of her wrongful death. Lastly, the total amount cannot be less than the amount of such
“underlying limits.”

Notably, Nationwide has chosen not to modify “underlying limits” with the word

14




“required”, as it conspicuously did on the declarations page. This terminology, or lack
thereof, confuses which policy limit sets the floor of Nationwide’s liability: is it the
Walker Auto Policy? Is it the Brown Auto Policy? Or is it the tortfeasor, Rufus
Womack’s policy? The court of appeals could only guess. And when courts must guess,
this Court has ruled that is must do so in favor of the insured, Edward Walker, and
against the interest of the insurer, Nationwide. Absent the court of appeals’ construction
of the policy language, Walker’s umbrella policy should have applied. It is this coverage
that the Browns sought and were denied.

CONCLUSION

This case involves matters of public and great general interest and a substantial
constitutional question. The most recent additions to R.C. § 3937.18 must be clarified as
they apply to detérmining when an individual is underinsured. Further, the mandate that
ambiguities in an insurance contract be construed in favor of an insured and against the
insured must be reaffirmed.

Appellants request that this Court accept jurisdiction in this case so that the

important issues presented will be reviewed on the merits.

Respectfully submitted,

KARR & SHERMAN CoO., LPA

Mol m Jlo

Keith M. Karr (0032412)

COUNSEL FOR APPELLANTS,
TIMOTHY J. BROWN, et al.
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APPEAL from the Franklin ‘Gaﬂ-nftyﬁﬁur.t of Common Pleas.

FRENCH, J.

{1y Plaintiffs-appeliants, Timothy J. Brown, individually arid as administrator of
the Estate of Kourtney T. Brown, Kimbetly A. Brown, Joshua W. Brown, and Edward
Walker (collectively, "appellants’), appeal from the Frankfin 'G_au-nty Court of Common
Pleas' entry of summary judgment in favor of defendant-appelice, Nationwide Mutual

Fire Insurance Company ("Nafionwide"), on appellants’ clims for declaratory judgment,



No. 07AP-570 0

¥
x]

breachnfaaﬁfragt and bad faith. Finding rio error in the trial courl's entry of summary
judgment, wa;affi'mﬂ_'.,‘

{12} On April 30, 2004, apgeliant Kimberly Brown ("Kimbetly") was operating a
2004 Pontiag Grand Prix northbound on Iriterstate 71 i Wayne County; Ohio, with her
two minor children, Kourtngy T. Brown ("Kourihey") and appallant Joshua: Brown
("Joshuya"), as her passengers. Kimberly's father, appellant Edward Walker, leased the
2004 Pontiac Grand Prix. from GMAC, and Kimberly was driving the vehicle with
Walker's parmission. This action arisés out of a collision that resulted when a metor
vehicle operated by Rufus V. Womack ("Womaok”) crossed the median from the
southbound lanes of interstate 71 4nd ollided with the vehicle that Kimberly was
driving. Asa result ofthe ﬂsﬁlfismn:, Kimberly-and Joshua suffered injuries, and Kourtney
died. Appellant Timothy Brown ("Timethy") is Kourtney and Joshua's father.

{13} Womagk was insured urder an automobile insurance policy issued by
Allstate Insurance Company ("Allstate”) with liability limits of $100,000 per person and
$300,000 per ocgurrence. As administrator of Kouriney's astate, Timothy settled the
wrongful death claim against Womack for the per person limit of $100,000 in Womack's
Alistate policy. As Joshua's parent and patural guardian, Timothy settled Joshua's
persorial injury olaim against Wormsick for. the per persen. limitof $100,000 in Womack's
Allstate policy. Similarly, Kimberly seftled her own personal injury claim againgt
Waemack for the per person limit of $100,000 in Womack's Allstate policy. By their
settffements with Allstate; appellants collectively received thie: pér ascurience limit of

to Nationwide, their own insurer, and Natioiwide did not oppose.




No. O7AP-570 .

{f4} The parties have stipulated that the damages, injuties, and wrongful death
that ‘appellants sustained aé a Tesult of the subject autorobile collision exceed their
settlement recoveries from Womack's Allstate policy. Appellants thus sought
underinsured motorist {"LIM") coverage from Nationwide for their daimages in excess of
the Wormiack settlements.

{751 Appellants' cldims for UIM coverage congem three: separate policies. of
insurance issuad by Nationwide, éach of which was in effect.on April 80, 2004. First is
Nationwide Auto Policy No. 82 34 N 330281, lssued to Timothy and Kimberly {the
"Brawn policy"): The Brown. policy declarations list the 2004 Pentigc Grand Prix as a
schedulad vehicle, and the poliey provides uninsurediunderinsured mtorist CUNIIT)
coverage with bodily-injury limits of $300,000 per person and $300,000 per osourrence.
The Brown policy declarations list Walker a5 an "Additional Interest Employer” with
respect to. the 2004 Pontiac Grand Prix,’ _

{96} The second poligy at isste is Netionwide Aute Policy No. 92 34 H 802561,
issued to Walker ("Walker auto policy’). Like the. Brown policy, the Walker auto policy
containg UMAJIM coverage with bodily injury limits of $300,000 per person and
$300,000 per ocoufrence. “

{47 The:’fiﬂalt‘pﬂii&y—;atﬁ issue is Nationwide Personal Umbrella Policy No. 92 34
PU 035597, issued to Walker ('Walker umbtslia policy"). The Wailker umbrelia policy
contains an exsess persanal Tiability limit of $1,000,000 per ogourrence. The Walker

umbrella policy declarations list Walker's required underlying insurance coverages,

"Fhis endorsemerit extends the coverages stated below to the Interest of the narmied erplayer. ***

"All-other provisions of e policy- remain: unchanged. The: naming of this additional intarest dues ot
increase, thie pelicy limijts.”
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limits, and policy numbers, which include the Walker aufo polisy (and the UM/UIM
coverage provided thereby) and a Nationwide homeowner's policy, but not the Brewn
nolicy. ;

{f8} Nationwide denied appeliants’ clalis for UIM coverage, and appellants
subseguently filed suft in the Franklin County Court of Comimon Pleas on February 5,
2005. In thelr sécond amended coriplaint, appellants assert claims for declaratory relief
regarding th@jr"snffﬂ'ﬁmanf 't{(;‘ir UM cmveia'gé- under the ’éb@sz:eﬂ:&safed policies and
claims. for breach of contract and bad faith, arising out of Nationwide's refusal o pay
UIM benefits:

{49} On June 27, 2006, appellants and Nationwide filed crogs-motions for
summary judgment, On Jurie 18, 2007, the trial court granted Nationwide’s motion for
summary judgment and denied .appsliants’ motion for summary judgment. The trial
court concluded that appellants were not entitied to UM coverage uiider the Browi
policy because they oollectively recovered §300,000 from Womack's: Allstate. palicy,
which equaled the most they Would. have, collectively been entitfed to recover-under the-
Brewn policy's. per occurrence fimit of $300,000. In support of its judgment, the trial
court noted the sﬁpre_me Court of Ohio's statement that "a person fjured by an
underinsured motorist should never be afforded yreater coverage than that which would
be avallable had the tortfeasor been uninsired” Littrell v. Wigglésworth, 91 Ohjg St.3d
425, 430, 2001-Ohio-87, citing Clark v. Scarpelli, 91 Ohlo §t.3d 271, 2786, 2001-Chio-
39. The trial court further concludad that neither Walker nor the Brown appelfants: were
entitled to UIM coverage under the ‘Waliker umbrelis palicy. Lastly, the trial court

consluded, as a matter of law, that Nationwide did not act in bad faith by denying
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appéliants’ olaims for UIM benefits. Accordingly, the trial court entered summary
judgment in favor of Nationwide on all of appellants' claims.
{910} From thetrial court's entry of summary judgment, appellants filed a timely

notice of appeal. Appellants assert three assigniients of error for our review:

ESTATE 'OF KOURTNEY BRQWN,, TIMOTHY BRGWN
KIMBERLY BROWN, AND JOSHUA BROWN ARE NOT

ENTITLED TO [UMAIIM] COVERAGE UNDER THE
BROWN AUTO POLICY.

' IY CON@LU[QING THAT ::_::.:_f;_
sig] | A«RD- 'WAL R [§ NOT ENT ITLED TO [UM/OIN]
COVERAGE UNDER THE WALKER UMBRELLA POLICY
AND THE BROWN AUTO POLICY.

ASSIGNMENT OF ERROR 3-THE TRIAL COURT
PREJUDICIALLY ERRED BY GRANTING SUMMARY
JUDGMENT ON APPELLANTS! BAD FAITH GLAIM,

Each of appellants’ assignments of error stems from the trial court's entry of summary
judgment, and we will address sach assignment of ereor in tum.

{111} Appeliate review of summary judgments is de novo. Koos:v. Cent. Ohio
Cellular, Inc. (1994), 94 Okhio 'ﬂﬁpe?iﬂ 578, 583 citing. Brown v. Seiblo Ciy B&.‘ of
Cormitirs. (1993), 87 Ohio App.3d 704, 711, When an appeliate eoutt reviews a trial
court's disposition raf.' a suminary judgment motion, it applies the séme- standard as the
trial court and conducts an independent review, without deference 16 the trial court's
determination. Maust v. Bank One Columbus, N.A. {1992), 83 Ohio App.3d 108, 107,
Brown at 711. We must affirm the rial court's j‘ﬂ-dgirf.ent‘ if any grounds the movant
raised It the trial court support it. Coventry Twp. v. Ecker (1995), 107 Ohio App.3d 38,

41.42.
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{712} Pursuant to Civ.R. 56(C), simmary judigment “shall be rendered forthwith
if the pleadings, depositions, answers to- inferrogatories, written adiiissions; affidavits,
tranacripts of evidente, and writter stipulations -of fact, if any, timely filed in the attion,
show that there is no-genuine fssue as to any material fact and that the moving party is
entitled to judgment as.a matter of law." Accordingly, summary judgment is appropriate
only Where: (1) no genuing issue of material feck femains to be lifigated; {2):the moving
party is entitled. to judgrient as a matter of law; and (8) viewing the evidence most
strongly in faver of the fon-moving party, reasonable minds can tome to bit one
conelusion, that- concliision being adverse fo the hon-thoving parly. Harless v. Wilis
Day Warshousing Co. (1978}, 54-Ohio 81.2d 64, 66.

{13} By their first assignmient of efror, ppaliants :-grgua_ih;ai;'ihee'fnialii-eeu'rt- grred
by concluding that the Brown appeliants are not entifled 1o UMIUIM coverage under the
Brown policy: The Brown sppellants asser 'ﬁhfée, ‘claims under the Brown policy: ¢1)
Kimberly's bodily injury claim; (2) Jeshua's bodily injuty-claim; and (3) a single ¢laim for
all damages arising out of B‘Eeurtnéy"s bg;j.uy injuries, including all of the statutory
wrongful death beneficiaries' clalms. The partiss: agree, as did the trial court, that each
of the Brown appellants is an | ﬂs‘uirféé‘ undsr the Brawn policy, either as a named insured
ar as a refafive living in the sams househdld. Thé parties Turther agree that, at mos,
appellants collectively aré enfitled to. UMANM benafits of $200,000, thus-conceding that
Nationwide is entitled fo set off at lsast $100,000 fiom :iﬁs.;]:rel‘ seourrence: limit;

{f14} The sole issue under appellants’ first assighment of eror js whisther,
having collectively recovered $300,000 from Womack's Allstate policy, appellants are

entitied to recover UIM. benefits under the Brown policy, which contains the same per
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occurrence: limit, but a higher per person. lirhif, than the Allstate poliey. That fssue,
hewever, implicates questions regarding whether Womack was an undérinsured
miotorist, tegarding Nationwide's. right to set off the prosseds appellants received from
the tortfeasor's liability policy; and regaiding whether appsilants may colleclively recover
rofe than they would have racovered had Womaek been uninsured,
{18} In pertinent part, the Brown policy defines an "uninsured motor vehicie” as

"one which is undeérinsured. This Is & mptor vehicle for which bodily injury Hability
coverage limlts or other security or bonds -are in effect; however, thelr tofal amount
available for payment is less than the limits of this coverage." (Emphasis sic) The
Limits arid. Conditioris of Payment in the Brown policy's UM endorsement. provide, in
part:

Qur B‘Bhgatlen te pay Uninsured Motorists — Bodily Injury

losses is limited {o the amounts per person and per

aogurence stated in the policy Declarations. The fellewing

conditions apply-to these limits:

1. The limit shown.

a) for bodily injury: for any one person applies fo one
person’s. bodily injury, msiudmg death, and includes alf
claims resulting from or arising out of that one persen's
bodily i injury, including death. Any and all ¢laims, incliding
but ﬂ‘@t i:mited to any Glalm fm ipss ef censomum oF mjury to

litmit 'Qshali be enfarceaiale regardlegs of the number af
insureds, claims made, vehicles or: premiums shown i the
Declarations or policy; of vehiciés involved in the ascident,

j,la} af bodily m;ury far eaeh accurrence is, Subjecf to the per

;persons sustaln hodﬂy injury, mcﬁludlng d' éih_ és  resuit of
one oeeurrence.  Any and -all claims, ingluding any claim far
loss of consortium or injury to the. relationship arising from
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this bodily injury, mcludmg death
fimit, This per ocourrencs policy
regardiess of theé number of ins i il
ehicies-or premiums shown in the Declsrations or pohcy, or
vafilcles invelved in the-accident. :

sl)ail be _meﬁ,xded ", thlls

(Emphasis sic,) As slated ahove, the Brown polisy declarations provide both per person
and par-oceurrence: liits of $300,000: The Limits and Conditions 6f Paymeht go on to
DTO-Vide‘;:

3. The limits of this coverage will be tediuced by any
amounts; gvdilable for payment by ar ‘on behalf of any liable
parties for all clajrfis including claims for bodily injury; loss
of consostlum, injury 1o the relationship, and any and all
other claims.

ok w
6. No paymant will be made until the limits of all other
ligbility insurance and btionds that -apply have been
exhausted:by payments.

(Emphasis sic)

{916} The parties here couch their arguments pririarily In terms of set off. While
appellants argue that Nationwide is entitied to set off only $100,000 from its $300,000
per ogcyrrence limit, entiting appeliants: fo an additional $200,000 in UM coverage,
Nationwids contends that it is enfified to set off the entire $300,000 that appelfants
received from Allstate, thus eliminating appellants’ entitlement to UIM benefits.

{17} In support of their position, appellants rely heavily on Derr v. Westield
Cos. (1992), 63 Ohio 8t.3d 537, an' action that arase from Diana L. Deir's death as a
result of injuries she sustained in a motor vehicle collision. As executor of Diana's
estate, Edgar C. Derr ("Derr") filed a wrongful death action on behalf of himself and he

and Diana's two minor children. Derr recovered the $100,000 imit of the tortfeasor's




liability coverage, and, after payment of expenses, the probate court ordeted the
seftiement proceeds distributed in three equal shares to Derr and his two children. Derr
also sought UIM coverage under & policy issued tor him by Westfield Companies
("Westlield"), with single-limit: UINT coverage of $400,000, ‘Westfield tonceded that it
owed $300,000; which it paid. Thareafter, 'De‘tf brought a declaratory judgment action,
alleging that Westfield was obligated to. pay its full $400,000 policy fimit despite the
$100,000 payment from the torifeasci’s ipsurer. On ﬁr@s&ﬁiﬁﬁbn@ for summary
judgment, the trial court detefmifed that Wesifield properly deducted the $100,000
settlement proceeds from its $400,000 limit, The court of appeals affirmed in a split
decision and cerfified a conflict t6 the Supterhe Gourt of Ohio.

{918} The Supreme Court stated the oertified issue as " wihether-an instrer on
a single-limit underinsured motorist policy riiay set off against that single limit of liability
the total amount paid by a tortfeasar's insurance, when the claims of gach of the
claimants taken individually do nat reach that limit as reduced by the amount paid to
each claiment by the tortfeasor.' ™ 1d. at-53¢. Based on its decision in Weod v. Shepard
(1988), .:3‘%3j Ohie 8t:3d 88, the court first found. that Derr-and His two shildren had
separate wrongful death claims that ceuld not be subjected to-a single per person limilt,

{f19} After determining that Derr'-anﬁ' his children each maintained 4 Separate
wrongful death claim, the Supreme Court proceeded to consider the issue of setoff.
The Supreme Court acknowledged an insurer's fight to set off amounts that its insured
receives from the torifeasor, quoting James v. Michigan Mt Ins. Co. (1985), 18 Qhio
§t.3d 386, paragraph two of the syllabus:

"An insurer may apply. payments made by or on behalf of an
underinsured motorist as a setoff directly agéinst the limits of
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its uridgrinsured motorist cgverage, o long as sugh setoff
{1) is cleardy set foith in the ferms of the underinsured
motorist coverage and (2) dogs hot lead to a result whersin
the Insured receives a total amount of gompensation that is
less than the amount of compensation that he would have
-received if he had been injured by an uninsured motorist."

Derrat 540, After examining the Westfiald policy's setoff language, the Supreme Court
found ambiguity regarding the manner in which setoff was to be -effectuated where
mulfiple. claimants présent claims for UIM eoverage. Construing ’ti;a:'e'@ pdlicy langliage in
favor of the insureds, the Suprerme Court. hield that Westfisld was entitled to. sat off
proceeds from the fortfsasor against the individual wrongful death claims ofily to the:
extent. .éf sach claimant's proportionsl share of those proceeds. In so holding, the
Supteme Court endorsed a setoff apiémaehs similar to: fhisit implemented in Zelko v,
Parsans (1985), 20 Ohio App.3d 302, whete the Eighth District Court of Appeals "hield
that the insurer must consider all clairhs separately and may not simply appl;y a
collective setoff against the total limit of [LIM] coverage.” Derrat 541.

205 ;Un_d..et the Sugreme Court's caleulation in Derr, Westfield was required to
pay its ‘$:4aa§eo.o' per eccurrence p'alipy rim!t even "tﬁaug_h- its insureds had alieady
collectively recovered $wae@n fiom the i@tﬁ@ésm.; Accordingly, the plaintiffs
collectively received a total of $500,000 from the forffeasor and Westield, $100,000
more than they would have been entitled to had the torfeasor been uninsured.
Nevertheless, the Supreme Courl stated that such a recovery did not run afou! of prior
case law or public policy, quoting the folfowing passage f’rcmzz;eiko at 304:
| "The language in James i interesting from the viewpoint the

Supreme Court states the insured should receive no less
thap ‘he would have received if he had been Injured by an

uninsured motorist: The Supreme Court chose the phirase
less than' instead. of the phrase ‘'more than' In limiting
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cornpangation to the insured in James, &ipra, thereby
leaving the: door open when multiple instireds: are involved.”

* £ K

Derrat 542
{*1[21} Based -an Denr, a};gpaﬂénita confend that Natioriwide was required. to
Nationwide was perm:tted fo set off agamst eaeh mdw:dua! clalm only’ tha settlement
pmceeds app@rt cme,d thereta Ta the c@ntrary, Nationwide Argues that appeilants
reliance on Deir is wisplaced under ifie facts of this case and ihe present status of the
law. More .sp"eci‘fiaally, Nationwide contends that the enactment of Am.Sub.5.8. Ne. 20
("8.B. 20", effective 'ogia-beﬁ 20, 1994, ‘and subseguent case law have discredited the
analysis in Derr and provide "‘&H}&%@m‘f’ for the trial couft’s aralysis and ulticvate efitry of
summary judgment: |
{922) 9.B. 20 amiended R.C.-8537.18 o add the following provision:
(H) Any automobile liabifity or motor vehisle liability policy of
insurance that includes [UMIUIM] coverages * ™ * and that
provides a lirhit of coverage for payment for ¢ damages for
bcrdlty injury, including death, sustained by any ong persen in

y one -autom mle aceldent notwithstariding Cliapter
f the : : and conditmns to

numbe: of msureds Glarftfs Enade vehigles c:r premmms
shown In the ‘declarations or paficy, or vehicles inyolved in
the acgident,

8.B. 20 also amendéd R.C. 3937.18(A)(2) fo provide, in part:

** * Underinsured motoris{ coverage is not and shall not be
excess insurance to other applicable liability coverages, and



No. 07AP-570 12

shall' be provided only to afford the insured an amoum.‘ of
profection not greater than that h wauld b
under the insured's uninsured motorist coverag
person @r pemans !fatg!e ‘were unmsuréﬁ at the me of ﬂ;e

'm‘su.mh‘ca iéahcxes mveﬁﬁg’pﬂ 5 _.Jalgté tif;"e' méafed
(Emphasis added.)

{23} This court exprassed doubts about the centinuing validity of Derr following
the enactment of 8.B. 20 in Stewart v, State Auts. Mut. ifis. Co. (Oct, 7, -1899); Franklin
App. No. 88AP-1601. There, the plaintiff, as administrafor of her deceased husband's
estate, sought UIM coverage for the decedent's nest of kin, whe were. insured under two
insuranice policies, T trial court concluded that the terms of the autamabile palicy at
issue limited all next of k'in o & single claifm -égf'ajﬁg;ffhg policy's $100,000 per person
Timit, less a setoff-of $50,000, representing the sollsctive: recovery from the tortfeasor's
ligbility insurer. In rellance an Derr, the plaintiff argued that the: trial coutt should have
treated each fiext of kin as having a separate claim against the policy's $100,000 per
person limit, subject to setoff only in the amount of each claimant's proportional share of
the proceeds from the torffesisor's insurer. This 'cu*r’_t- rejected the plaintiffs argument

and affiried

, stating:

**+ [The: tiolding in-Denr s coripletely discredited by [8.B.
20]. By expressly superceding Savoie [v. Grange Mut. Ins.

? The version 6’1"R,.:C?. SQﬁ_?L:lfé- dpplicable to the policies at issue herein similarly provides, in subsection

insured mptc”mst c&verage. ifl this state is not and: shall’ mat bB exeEss coverdge to other
id shaL. "ly provide the frsured -of protection pof grEatar than
18 | § n‘.—lga ;f the ¢ n’ers‘ e

m-tonsﬁ cavetfa]e shaﬂ;'be rﬁdubed by those amaurts avajiabie:for p aymen‘é under &l appllcable boduy
injury lability bonds ahd insurance policies covering persons liabie to the insured."
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Bo. (1983), 67 Ohio St 8d 500, [$.8, 20 discredited Wood,
which provided the foundation for both Savoie and Bert.
Further, by its terms, [8.B 201 o rruled the premise
which the Demr set-off rati iges's that ;rraspeeﬂve of
unambiguous langtiage in & insurants: policy to the
contrary, each pefson who fs legally entitled to recover
damages for wrongful death under R.C. 2125:02 has a
sepatate claim against the per persen limit of liakility of the
decedent's [UMAJIM] coverage,

We found t‘hat the goifqy in Sfewaﬂ aﬁnso!idatéd all e!aims ansmg out of the death of
ohe persnn and sub;eete*ci thai atm to the par persop Iamzt of [‘abzllty, set off by any
money paid by the tortfeasor or the toriféasor's insurance company,

{24} Here, the parties agree that the Brown policy vafidly consolidates all
claims arising out of Kourtney's: death 16 a-single clait, subject to the per person limit of

$300,000. Thus, although Stéwart expresses the view that §.B, 20 discredited Derr;

the question before us.

{§25) Neverthelsss, we similarly note that §.B. 20 discredits the Supreme
Court's analysis in Der because the .courl's analysis in Derr resulted in the UM
Glaimants recovering more than they would ‘have recovered had the tortfeaser been
uninsured. In Der; the Supreme Golirt noted that'James mandated only that an insured
receivé no less in UIM coverage. than 'he would have received had he been injured by
an uninsured motorist, but did not preclude the insured from receiving more
compansatien than if he had been injured by an uninsured motorist, As amended by
8B. 20, R.C. 393718(A)2) expressly precluded such a result, stating that UIM

coverage shall not provide protection “greater than that which would be available under
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the insured's [UM] coverage if the person.or persons liable were uninsured at the time of
Eﬁe. ageident”

{126} In disregarding Dy and finding thet dppellants were not entifled to UiM
coverage under the Browr palicy, the trial court relled on the: Ohio ‘Supreme Court's
opinion in Littrefl, ity which the Supreéimie Colt decided three: pending cases involving
Issuies of statutory setoff aga,inst UIM coverage. For pukposes of our fi:sgfuséi_onf here,
between a vehicle driven by John Littrell, Jr. and awned by 8tella Pratt and a vehicle
driven by tortfeasor Jeffrey Wiggleswarth. Litirell, Pratt, and Wiggleswiorth were killed in
the: accident. As:gccupants: of the' Pratt veHicle, Litfrells-wife, Ina, and children, Denais:
and Suzanne, suffered :’iinjurriag-. Wiggleswerth had $1,300,000 in. available liability
coverage, which was tenderad and accepted in seftlement of all claims against
Wigglesworth and his insurer. The $1,300,000 was allocatsd: to the-five oecupants of
the Pratt vehide, wha also soughit UIM coverage under an autormubile palicy issied by
Westfield Insurance Company, which cortained a single pelicy lImit of $500,000 per
accident.’ |

{927} Before reviewing the Liftrell plaintiffs' entitlement to UIM toverage, the
Supreme Court reviewed ifs: then-recent holding in Clark. In Clark, the plainfiff sought
UIM coverage: on behalf of herself ahd other statufory wrongful death beneficiaries for
damages arising out of her-son's death in a ofie-gar colision. The plaintiffs: LM policy

had fimits of $100,000 per person and $300,000 per occurrerice, and the fortfeasors

Prati reeaived &2‘75,030 Ina Lmrell receivecl 3459 UBB an her i i'sr:mai mjuw c]arm aand Denms and
Suzanne Littrell sach received $75.000:0n their persarial injury glaims.
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liability carrier setiled for the $160,000 per person limits.of its policy: Like the trial court
and the court of appeals, the Supreme: Gourt found that the plaintiffs UIM policy
unambiguously réstricted all wrongful death dlaims to a single per person limit. Thus,
the Supreme Court faced the issue of setoff under the 8.B. 20 version of R,C. 3837.18
where the per persen limit of the tortfeasor’s. liability coverage gqualed the per person
fimit of thie plaintiffs UM coverage. The Supreme Court held that; “[for the purpose of
‘sgtoff, the 'amounts available for payment' language in R.€. 3987.18(A)2) means the
‘amournits actually accessible’ to and iecoverable by an underinsured mofarist claimant
from all bodily: injury: lighility bonds and insurance policies {including from the fortfeasor's

liability carfden." Clark, syllabus. The tolit noted that the original purpose of UIM

coverage was to ensure that a UiM claimant would recelve at least the same amount of
total compensation as he would have: received had he bieen injured by an uninsured
motorist. The coutt also emphasized that the statutory Janguage of R.C. 3937.1 B(A)(z)
should never be afforded greater protection than that which would Have been available
had the tortfessor been uninsured" 1d. at 276, Beocause the wrongful death
beneficiaries. collectively received $700,000. from the tortfeasor's insurer, that amount
was set off from the UIM policy's per person fimit of $100,000, preciuding accsss to UIM
bengfits.

{9128} In. Littrefl, the Stipréme Court resolved questions regarding entitlement fo
UiV bengfits "[ijn light of the reasoning conceming R.C- 3937.18(A)(2) -set forth in
Clark." Litrell at. 430. In its consideration of UIM coverage under the Wesifield policy

for the ocoupants of the Pratt vehicle, the: Supreme Court began with the propesition
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that, "fijad the torffeasor beén ap uninsured motorist, the maximur amount available to
the. five gocupants of the Pratt [vehicle] would Have been $500,000," the single fimit of
the Westfisld LIM policy. d. at 431, The court then considersd the "amount available
for payment” from the; fortfeasor and, it doing 5o, vonsidered the eollective: recavery of
the- Littrell plaintiffs elaiming under the Westfisld policy. Because claimants recovered
$1,300,000 from Wigglesworth's liahility carrier, the court found that '$1,300,000 was the
amount available for payment. The coutt keld that, "as [the $1,300,000 available for
payment from Wiggfesworth's insurer] excgeds the-amount avaitable from the Westfield
polioy, the occupants of the Pratt [vehiicle] are not entitled te underinsured motorist

benefits from Wesiield"™ ld.; see, alsp, Kuchmar v Natiomwide Mut, Ins. Co., Harpilten

App. No. G-080866, 2@@?@&%%&336, {setling -off total ameunt of plaintiftfs” collective
recovery from toriffeasor from per occurrence UIM limify. Such analysis is consistent
with the General Assetnbly's mandate that an insured's recovery be equal whsther he
was injured ﬁy'-’a:nmi.nsu red motorist or an Uriderinsuréd moterist. See Clark at 278, fn.
3.

{§29} The Supreme Court followed Littrell in its recent decision in Webb v.
MgCarty, 114 Ohio- St3d 292, 2007-Ohio-4162. There, William Webb (‘Webb"),
individually and as Execttorof the Estate of Deborah Ann Webb, sought UIM coverage
under @ policy with limits of $100,000 per psison and $300,000 per oecurrence. Webb
settied his individual personal injury claim against the {ortfeasor for $25,000. Webb also

# tha Sumema Court 88 nerted that the availability of UIM coverags might have been diffefent Riad the
ougupbanls of the Pratt vehidle been insured under sepafate policies rathise than the single Westfisld

"'Fhis qase%rustrates well ttie multiple-policles issue. I each of the five peoupdnits of the Praft [vehicle]
had had a sepatate policy of ndurance, then each would have had coversge undet his of Hier own policy
up to the single policy liritless afy sums received from the tortfeasor's. por oy." Littreli-at-434, fn. 7.
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settied the Estate's dlaims: against the tortfeasor for $269,836.08, which was paid from
the tortfeasor's aufomobile: liability pelicy and. was divided equelly between Webb and
his twe children. The torffeasar's policy contained. 4 coverage limit of $300,000 per
accident. Based on Littrelf, the Suprems Court summarily rejected a limits-fo-limits
comparison and stated that, "in a case involving multiple claimants, UM coverage would
be coripared to the amount paid under an autemobils liability policy: 1d. at §4. While
that the: amount paid under the tortfeasor's policy was $268,836.08, Which the coutt
found was the ariount available for payment. The Supreme Court did: riot consider the
individual wrongful death: beneficiaries’ claims, nor did it discuss the division of the
seftlement proceeds among the wrongful death claimants. Rather, the Supreme Court
sompared the total amount paid under the tortfeasor's policy with the per acgident limit
of the UIM coverage. Agcordingly; the Supreme Court determined that "Webhb and other
claifants under his policy are underinsured to the extent that his. UM policy's, per-
aceident fimit, $300,000, exceéds the amount available for payment" subject 1o the
policy's per person limitof $100,000. id. aty5,

1§30} Even were:we to agree that Derstill validly stands for the proposition that,
at least as a stérting point, separate slaims must be treated separately, and that an
Insurer facing mulfiple claims for UM benefits under a single policy may- set off only
gach claimmant's actual proportion of the recovary from the tortleaser from that claimant's
per person UIM limit, the $.B, 20 amendments to R.C. 3937.18(A)2) and Litirell
nevertheless require affirmation of the trial court's entry of summary judgment. In a

case such as this, whete the claimants' recovery, either individually or collectively,
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would exceed the amount that they would have recovered had their injuries been
caused by an unirsured motorist; we must conclude, as a matter of law, that no UIM
coverage is available.

{31} Varidus post-Litirell appellate court decisions, including Lugkenbill .
Hamilton Mut. Ins. Co., Darke App. No. 1624, 2001-0hia-1486; and Gleason v, Collier,
Erig App. No: E-08-019; 2006-0hio-62883, upon which: the trial court rélied, support our
conclusion hers.  In. Luckenbill, the Second District Court of Appeals extensively and
carefully reviewed the. Supreme Court's opinlens in Derr; Clark, and Litiiell in its
consideration -of whether collective setoff applied to claims for UIM benefits. by mitiltiple
claimants under a single-imit UIM golicy. Thé Second Distiict desaribed the Supreme
Court's-treatment-of the Liftrelf claims as "perplexing because the Court appears fo have
considered the claims of multiple parties (even those with individual and separate
dlaims, as opposed to-derivative clains) ds a collactive srtity, bassd solely o whether
the claims wefe asserted undera single policy of insurance.” The Second District found
the cour's approach in Litfrell to be incansistent with the Supretie Courf's earlier
anialysis in Derrand Motorist Mut. Ins. Cp. v. Andrews, 85. Ohio St.3d 362, 1882-Ohio-
21. Ultimately, however, despite its. emphiatic disagreement with Littrell, the cotrt
stated: "[Wie fee!l compelled to follow the most recent. decision of thé Chio Supreme
Court." Accordingly, the court applied Littrell and held that the claimants were not
entitted to recover WIM benefits because they Had céllectively recsived from the
tortfsasior's insurers the amount they would:have collegtively received had the tortfeasor

been uninsured.
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(132} In Gleason, the Sixth District Court of Appeals addressed a scenario quiite
sitiilar to that presently before this court: Gleason: involved two dlaims for UM benefits
under & single policy issued by Aute Owners Insurance Company: with WIM limits. of
$300,000 per person and $300,000 fer ocouiténce, Each dlairant Wad alreddy
recovered the $100,000 per person fimit from the tortfeasor's liability insurer, Auto
Owners also paid each of the claimants an additional $100,000, but the claimiants
argued they were entitied to anathier $100,000 in UIM benefits from Aufo Owners.

{933} Op appeal, the Sixth District considered the insureds' claims separately
and determmed that each was entitied to-coverage up to the $300,000 per parson limit
of the UiV coverage. The: court then reiduced the $8D0,000 ‘per person limit for each
insured by the $100,000. that each-insured recgived from fhe forifeasor and faurd that
each would be entitled to recover up to $200:000 in UIM coverage, subject to the
policy's per occurrence fimit of $300,000. "Hence, pursuant to the tetms of the _p.eﬁc:y.
even though the [claimants] seemingly w@uiﬁ each be entitled to $200,000 of UIM
coverage, their recovery is capped by the 'each occurrence' limit of $300,000.
Therefore, the: actual balanse of YIM poverage available to- appellants to share is
$300,000, or $150,000 each.” Id. at {29,

{34} The Sixth District did net end its analysis there, however, stating: "Despite
the foregaing, we find. that, statutorily, Aute Owners s not. required to pay any further
UIM benefits to appellants.” 1d. af 1180. The court reiterated the Ohio 'Supramé Courts
statgment in Clark that the 8.B. 20 version of R.C. 3937.18 &nsures that a person
injured by an underinsured motorist should not be afforded greater protection than that

which would have been a'v,a‘i:!‘é;lfble had he been injured by -an uninsured motorist.
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Therefore, the court determined that, had the tortfeaser been uninsured, the olaimants
could: have received, at most, the $300,000 per oecurrencs policy limit, or $150,000
when divided between them, Because ihe-claimants had already revovered more than
$150,000 sach ($100,000 each from the tottfeasor and dn additional $100,000 each
from Auto Owners), the eourt found: that Auto Owners was not required o pay dny
further UIM berefits.

{135} Although appellants attempt to distinguish Gleason by arguing that the
claimants there were erfitled to ho further UIM bengfits anly: because Aute Owiers had
already paid $200,000, the same amount that appellants seek here, the-courf's opinion
does riot $upport appsliants’ argument. Nowhere does the Sixth Distriet suggest fiaf
the claimarits in Gleason were, in fact, entitled to the $200.000 that Auto Owners paid.
Rather, the court coneluded that the claimants were only eirifitled to split $100,000 in
addition to the collective $200,000 paid by the tortfeasorso that their recovery would not
‘gxgeed what they could have received had the tertieasor been uningured. Thus, we are
unpersuaded by-appellants' attempt to distinguish Gleason-

{936} Upon review, we find buiselves compelled to-apply the analysis setforth in
Litrelt and subsequently applied in various appsllate. cases, including Luckenbill and
Gleason, Had Womack been uninsuréd, appeliants, collectively, -could have recovered
up to $300,000 in UM benefits, representing the Brown. policy's per occurrence fimit,
Appellants have: already recovered $300,000 from the Womack Allstate policy. Any
further recovery of UIM benefits would blatantly disrégard the Supreme Courl's analysis

in Littrelf and Webb, Accordingly, we find. no error in the trial court's entry of summary
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judgmient in favor of Nationwide on gppeltants' elaims for UIM benefits under the Brown
policy. Thus, we everrule appellants’ first assignment of effor.

{137} By theirsecond assignment of srror, appeliants sontend that the trial court
erred by concluding that Walker is not entitled to: UM/UIM coverage unider the Walker
umbrella poficy and the Brown policy.

{938} The Walker umbrella policy's UM endorsement proviges, in parf:

It s agreed that this endarsement is-stbjesh to the-terms and
f the ts soverage ncluded

thying policy: dr polieie of insirance described nthe
Decraratfans ‘except asmodified herain.

We will pay up fo your Petsonal Umbrella policy's limit of
liability the amount that an insured is legally enfitled to
tecover from ihe owner or diver of an uninsured motor
vehicle. [amages must result from :an accident arising -out
of the ownership, maintenance, or e of the uningured
motor vehitle, Thefollowing condificns app Vi

1. You must maintain an underlying insurance policy or
policles deseribed in the Declarations whith provide
uninsured. motorists. covarage with the listed underlying
lirriits,

2. We shall be liable only for-damages in excess of the sum
- of: ‘ L e e : : ‘

a. the amount réceived from your reguired undetlying
uninsufed motorists coverage; and

b. the total amount received. because of the loss Trom, or on
behaif of; the ligble party: but not less than the arhount of
such undarly?ng limits.

8. The fotal limit of eur |iability for the coverage provided in
this endorsement shall be as-shown in the Dedlarations.

4, This coverage will pply only to losses tﬁa’t #te payable
by your underlyihg coverage.
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5. If the insured diss, we will pay this amount to the
insured's legal rapresentative.

{9391 The Walker umbrella policy dsnl‘”a‘:na"tfur}s: include a Scheduls of Reqguired
Underlying Insurances, which lists the Walker aute policy and-a homeowner's palicy but
dees not list the Brown pollcy. 1t is undispted that rigither the Walker auto policy nor
the homgowher's polisy provides coverage for the subject actident. Neverthéless,
appellants. argue that, because section four lirhits coverage to losses *payable by your
underlyirig coverage" but does not refer to “required” underlying coverage or coverage
"described in the Declarations” the Brown policy provides Walker with uddetlying
coverage that triggers coverage under the Walker umbrelia polisy.

(740} The trial court rejected appeliants” position. First, having conclutied that
no UM coverage was available to any insured under the Brown policy, the trial court
found that Walker was. not enfifled to fa_cwer under the Browr policy. Based on our
reasoning with respect to appellants’ first assigniient of error; we concur that Walker
was not enfitled to recover under the Brown policy. Sscond, vigwing the Walker
umbrella policy as a wha!e and fmding nt ambigungy m lts UM endorsement, the trial
court found that the underying aavarage referred to 1A seetmm four is the reguired
UM/UIM coverage in the Walker auto pelicy, as listed in the policy declarations.
Because the Walker auto policy concededly provides no. UIM coverage in this case, the
trial court deterinined that Walker was not entitied to UIM toverage under his umbreila
policy.

{41} On appesal, appellants argue that the trial court eréd by failing to construe
the Walker umbrella policy in favor of appellants anhd by reading info the UM

endorsement a reguitsment that UMAJIM saverage in an underlying pelicy desctibed in
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the declarations must apply before the umbrelia policy's excess coverage becomes
available. Nationwide, on the other hand, tontends that the Walker umbrella policy
unambigugusly requires that, before excess coverage besomss available, the loss must
be covered under one of the required covarages listed in the policy declarations. Upon
review of the parties' arguments and the relevant policy languade, we agree with
Natlonwide and find no error in the triat court's  analysis. '

{42} F:rst the Walker umbraﬂa p@h@y provides that UM cmrerage thereuna‘er "is
subject fo the terims and conditions of the [UM] coverage included it an underlying
policy or policies of insurance deserbed in the Declarations sxcept as modified [by the
UM endorsemient]” (Emphasis. added,) Next, the Walker umibrella policy's UM
endorsenent expressly provides covérage only for damages in: excess of “the amount
received from your required Hﬁﬁﬁrlyihg [UM] coverage.” [Emphasis-added.) While
Nationwide's liability, we find that the eited condition necessarily presupposes. the
availability of coverage for the loss from the required underlying UNVUIM coverage. In
this case, the required unf;lerlying UM/UIM coverage, as set forth in the Walker umbrelia

olicy declarations, stems sme}y frsm the: Walker -auto policy, which provides no
coverage applicable to the subject actldent Redding the Walker urnbrelia policy: and,
specifically, its UM endorsement in its entirety, it is dlear that covetage arises
thereunder only where the loss was first payable by the underlying coverages listed in
the policy declarations. The policy requires the insured to maintain the policics set forth

in the declafations’ with specifted liriiits, limits coverage to an amount in éxcess of the
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soverage obtained under the policies set Tarth in the dedlaratians, and generally makes
coverage subject-to the tefms and conditions of the policies sét forth i the declarations.

{743} The fact that section four refers fo 'undetlying covetage® rather than
“fequired” coverage or coverage “destribed in the Declarations” does not create
ambiguity in the UM endorsemernt. Nor does that condition imodify the requirerment that
UIM coverage under the umbirella policy is sibject fo the terms and conditions of the
UIM coveragie provided by the underlying palicies described i the declarations. Lastly,
appellants' reference. to the Bankruptcy policy condition in the Walker umbrella policy
does not create éﬁﬁb;igaity--ab‘crmt the meaning bf "underlying coverage.” The Bankruptey
provision provides, in patt, that "Bankruptey er Insglvency of * * * another insurance
camiér providing underlying coverage will ot cause the Insurance provided by this
policy to replace such ufiderlying coverage. The coverage provided by this polioy wil
apply s if the underlying coverage was valid and e@ﬂe_dilale.."’" While that provision
indicates that andther insurer may issue underlying coverage, it does net support
appellants' argumient that such coverage need not be listed in the Schedule of Required
Undérlying Insurances in the Walker upmbrelia polity declarations: before such an
underlying policy provides a basis foi the extension of excess coverags.

{944} Appeliants ideniify, and this court's research reveals, ng Ohio case law
finding ambiguity in the language ufiized in the Walksr umbrella policy's UM
endorsement. To the contrary, this court has previously considered the language
cotitained in the Walker umbrella poficy and concluded that UIM coverage under the
umbrella. policy arises only whete the plajntiffs are first enfitled to UIN coverage under

one of the underlying polisies listed in the umbrefla policy's declarations. See Pyros v,
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the Walker umbrelia policy, we apply the plain reaning of the cottractual language.
See Wallace v. State Farm Mut. ins. Go., Fulton App. No. F-07-012, 2007-Ohio-6373, at.
115, citing Moceabsie v. Progressive Ins. Co, (Qct, 8, 1998), Huron App. No, 198-1089,
Here, because neither of the ﬂﬂ’sﬂﬁﬁﬁngji policies: Tisted in the: Walker umbraila policy's
declarations provides: coverage for the subject accident; no coverage under the Walker
umbrella policy is triggered. Acocordingly, we. find nio- error in the. trial court's grant of
summary judgment on appellants' claims regarding entitlement to coverage under the
Walker unibrella policy. As such, we gierrule appellants’ second assignment of errar.
{945} Lastly, in their third assignment of error, appsliants centend that the trial
court erred by entering summary judgmerit in, favor of Nationwide an appellants! bad
faith claim. An insurer falls fo act in good faith whigre i denies a daim and such denial
“is mot predicated upen cireumstances that furnish reasonable jusiification ih.eref.c;r.‘-‘
Zeppo v. Homestead ins. Co, (1994), 71 Ohio §t.3d 852, paragraph one of the syllabus.
A lagk of reasonable justification exists where an insurer refuses o pay a claim in an
arbitrary or capricious manner. Nationwide Ins. Ent. v. Progressive Specially Ins. Co,
Frankiin App. No. 01AP-1228, 2002-Ohie-3070, at 119, citing Kart v. Republic Mut. Ins.
Co: (1944), 152 Ohio 8t. 185, 188. Having determined that appelilants were not entitled
to U4 coverage under thie Nationwide policies at issus hete, and that Nationwide
approprigtely denied coverage, we find np error in the Hial couri's entry of summary
judgment in favor of Nationwide on appellsnts’ claims for bad faith. Acsordingly, we

overruls dppellants' third assignment of error.
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{146} Having overruled appellants’ thiee assignments of error; we affirm the
Judgment of the Franklin County Court of Common Pleas.
! Juclgment affirmed.
MeGRATH, P.J., and BROWN, J., concur.
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For the reasons stated in the opinion of this court rendered herein on
January 22, 2008, appellants' assignments of error are overruled, and it is the judgment -
and order of this court that the judgment of the Frankiin County Court of Common Pleas

is affirmed. Costs shall be assessed against appeliants.
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