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THIS CASE IS A CASE OF PUBLIC AND GREAT GENERAL INTEREST

This case addresses fundamental issues of uninsured/underinsured motorist (UIM)

coverage that require interpretation and clarification in light of the most recent

amendments to R.C. § 3937.18.

The first issue relates to the basic question of when a person qualifies as an

underinsured motorist. R.C. § 3937.18 provides that a claimant is underinsured when the

amount available for payment from the tortfeasor is less than the claimant's own UIM

coverage. In this case, however, the court of appeals disregarded the statute's plain

language and instead applied a strict "limits to limits" comparison by comparing the sum

of all amounts paid to the claimants collectively with the per occurrence limit of their

UIM coverage. Such a "limits to limits" comparison has been rejected by several courts.

See, generally, Clark v. Scarpelli (2001), 91 Ohio St.3d 271, 744 N.E.2d 719; Mid-

American Fire & Casualty Co. v. Broughton (2003), 154 Ohio App.3d 728, 789 N.E.2d

1109; Luckenbill v. Hamilton Mutual Insurance Co. (2001), 2001-Ohio-1465; and

Gleason v. Collier (2006), 2006-Ohio-6293.

In the case at bar, the amount available for payrnent from the tortfeasor was

$100,000 for each claimant. Appellants paid for UIM coverage of $300,000 per person

and $300,000 per occurrence. Accordingly, each claimant was underinsured as a matter

of law. Appellants are therefore entitled to their own individual pro rata share of the

$200,000 difference.

Moreover, this issue illustrates that an amendment to R.C. § 3937.18,

Am.Sub.S.B. No. 20, effective October 20, 1994, needs clarification. The statute

provides, in pertinent part, that UIM coverage "shall be provided only to afford the
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insured an amount of protection not greater than that which would be available under the

insured's underinsured motorist coverage if the person or persons liable were uninsured

at the time of the accident." The court of appeals interpreted this language in terms of

collective rights. An interpretation more consistent with the policies behind R.C. §

3937.18 requires this language be applied on an individual basis. Such an interpretation

is buttressed by the fact that the statute uses the singular form of "insured." Without

clarification of this issue from this Court, there will be great uncertainty in determining if

an individual is underinsured.

The court of appeals' reasoning will read a rule of collective setoff into all

automobile insurance policies in Ohio, regardless of policy language. By the court's

holding, an individual is not underinsured even though they receive far less than the

protection afforded by their own UIM coverage. This decision will lead to countless

Ohioans losing their rights to UIM coverage that they bargained and paid for. The

decision dictates that UIM will depend on the total amount paid by a tortfeasor to other

claimants. Such is directly contrary to the purposes and policies behind UIM coverage

and will require Ohioans to seek additional umbrella coverage to obtain the coverage and

protection once afforded by UIM coverage.

The second issue is whether this Court's mandate that ambiguities in an insurance

contract be construed against the insurer and in favor of the insured will be should be

enforced. In the case at hand, the court of appeals disregarded this well-founded mandate

and construed a blatant ambiguity against the insured to find that coverage did not apply.

This construction of fairly common policy language will have far reaching effects and

will change the rights of countless policy holders.
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Public policy considerations also require this Court's disposition. In the case at

bar, a normal fanuly of four has been ripped apart by a fatal collision with an

underinsured motorist. The family lost their daughter Kourtney, and the remaining

members have suffered severely from this loss and their own injuries resulting from the

collision. The Brown claimants received far less than their stipulated darnages and the

protection afforded by their UIM coverage.

Appellants paid for UIM coverage for protection in the event they were injured by

an underinsured motorist. When the family sought the benefit of their bargain, the

insurance company denied coverage based on its own interpretation of the ambigious

policy. It was not until this fatal accident occurred that the Browns were give notice of

the insurance company's interpretation of the contract language. Similarly, Edward

Walker was denied the benefit of his coverage based on the insurance company's

interpretation of his policy. He too had no notice of this interpretation of the contract

language until he actually sought coverage.

Accordingly, Appellants respectfully request that this Court accept their case and

provide a much needed interpretation and clarification of R.C. § 3937.18 so that they,

along with other Ohioans, understand the applicability of their insurance policies and

receive the benefits of their consideration.
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STATEMENT OF THE CASE AND FACTS

On April 30, 2004, Kimberly Brown and her two minor children, Kourtney and

Joshua, were traveling northbound on Interstate 71 in Congress Township, Wayne

County, Ohio. Rufus Womack was traveling southbound on 1-71 when he veered left of

center, crossed the median, and collided head on with the Browns. As a direct and

proximate result of the crash, Kourtney Brown was killed. Kimberly Brown and Joshua

Brown both suffered severe injuries.

Three separate policies of insurance issued by Nationwide were in effect at the

time. The first policy was issued to Kimberly and Timothy Brown and provides UIM

coverage with bodily injury limits of $300,000 per person and $300,000 per occurrence

(the "Brown policy"). The policy declarations list Edward Walker, father of Kimberly

Brown, as an "Additional Interest Employer." The second policy was issued to Edward

Walker and provides UIM coverage with bodily injury limits of $300,000 per person and

$300,000 per occurrence (the "Walker auto policy"). The third policy was issued to

Edward Walker and provides an excess personal liability limit of $1,000,000 per

occurrence (the "Walker umbrella policy").

Rufus Womack, the tortfeasor, was insured under a policy of automobile liability

insurance issued by Allstate Insurance Company at the time of the crash. The policy

contained split-policy limits of $100,000 per person and $300,000 per occurrence.

The Estate of Kourtney Brown, Joshua Brown, and Kimberly Brown each settled

their claims against Womack for the $100,000 per person liability limits of his policy.

The Browns provided notice of the settlements to Nationwide, which did not oppose.

The Browns collectively received the per occurrence limit of $300,000.00 provided under

4



Womack's policy.

The parties have stipulated that the damages, injuries, and wrongful death claims

sustained by each of the Browns are in excess of the individual recoveries of $100,000.

Therefore, the Browns thus sought UIM coverage from Nationwide for their damages in

excess of the settlements. Nationwide, the carrier of all the above policies, denied

coverage. The Browns, in turn, brought this suit to interpret the provisions of

Nationwide's contract of insurance and declare the Browns' rights thereunder.

On June 19, 2007, the Franklin County Court of Common Pleas granted

Nationwide's motion for summary judgment. The trial court found that the Browns were

not entitled to UIM coverage because they collectively recovered $300,000 from

Womack's policy, which equaled the per occurrence limit under the Brown policy. The

trial court further concluded that Walker was not entitled to coverage under any policy.

On August 20, 2007, the Browns filed an appeal with the Tenth District Court of

Appeals. The court of appeals upheld the trial court's decision, finding the Browns were

not underinsured because they collectively received as much as their own UIM per

occurrence limit. The appellate court also found that that Walker was not entitled to UIM

coverage because he had no required underlying coverage. It is from this decision that

the Browns now appeal.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: When determining whether a claimant is
underinsured, a court should separately compare the "amount
available for payment" to each claimant from the tortfeasor with the
claimant's UIM coverage limits. If the amount "available for
payment" to each claimant from the tortfeasor is less than the
claimant's UIM policy limits, then the insured is underinsured and
entitled to UIM coverage.

The Brown policy defines an "underinsured motorist" as "a motor vehicle for

which bodily injury liability coverage limits or other security bonds are in effect;

however, their total amount available for payment is less than the limits of this coverage."

In other words, a claimant is underinsured if the "amount available for payment" to each

claimant is less than the amount of UIM coverage available. "Amounts available for

payment" are those moneys actually accessible to and recoverable by the claimant. Clark

v. Scarpelli (2001), 91 Ohio St.3d 271 at syllabus, 744 N.E.2d 719.

In the instant case, each claimant could actually access and recover the per person

limit of Womaclc's policy - $100,000. The claimants' UIM coverage provided for

$300,000 per person and $300,000 per occurrence in coverage. Clearly, the amounts

available for payment to each claimant were less than the amount provided by UIM

coverage; thus, each claimant was underinsured. As a matter of law, Mr. Womack was

driving an underinsured motor vehicle.

It has been stipulated that each family members' damages exceed the $100,000

received fi•om Womack's insurance policy. Appellants are individually entitled to a pro

rata share of the difference between the amount available for payment to each ($100,000)

under Womack's coverage and per person coverage provided by the Brown UIM policy

($300,000), less any applicable setoff. Accordingly, Appellants are entitled to a
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individual pro rata share of the $200,000 difference.

The court of appeals incorrectly compared the per occurrence limit of the

tortfeasor's insurance policy, $300,000, to the per occurrence limit of the Brown's UIM

coverage, $300,000 to reach the conclusion that the Browns were not underinsured. Such

a "limits to limits" comparison has been expressly rejected by Ohio courts. Mid-

American Fire & Casualty Co. v. Broughton (2003), 154 Ohio App.3d 728, 733, 789

N.E.2d 1109. In so doing, the lower courts collectively setoff the claims of all the

members of the Brown family together. This directly violates the principle that

"UM/UIM coverage [is] not reduced merely because the tortfeasor's coverage paid the

expenses of another party." Mid-American Fire, 154 Ohio App.3d at 733.

The court of appeals decision relies heavily on a passage from R.C. § 3937.18, as

amended by Am.Sub.S.B. No. 20, effective October 20, 1994, which provides that UIM

coverage "shall be provided only to afford the insured an amount of protection not greater

than that which would be available under the insured's underinsured motorist coverage if

the person or persons liable were uninsured at the time of the accident." However, the

court of appeals reads into this passage that the recoveries of multiple individual

claimants will be combined. The court mistakenly focuses on what the claimants would

collectively have received - not what the individual claimants would have received.

The proper analysis is to determine if any individual claimant would be provided

more insurance than had the tortfeasor been uninsured. In this case, for example,

Kimberly Brown received $100,000 but had $300,000 available UIM coverage.

Accordingly, Kimberly Brown would have received up to an additional $200,000 had

Womack been uninsured. The recovery sought by the Browns is consistent with R.C. §
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3937.18. It should be noted that Appellants do not each seek a total of $200,000 in UIM

coverage; such a result is contrary to controlling law. However, each is entitled to their

own pro rata share of the $200,000 difference.

Such analysis is consistent with the policies underlying UIM coverage. The

intentions of the General Assembly in enacting R.C. § 3937.18(A)(2) was not to permit

an insurer to offset the amounts that a tortfeasor's liability insurance carrier had paid to

other injured parties. See Clark v. Scarpelli (2001), 91 Ohio St.3d 271. Instead, UIM

coverage is to be determined on a person by person basis. Otherwise, a person will never

truly know the extent of their UIM coverage until an accident occurs and they can

determine what other aniounts the tortfeasor is paying out.

The Ohio Uninsured Motorists laws, as stated in R.C. § 3937.18, aim "to protect

persons from losses which, because of the tortfeasor's lack of liability coverage, would

otherwise go uncompensated." Davidson v. Motorists Mutual Insurance Co. (2001), 91

Ohio St.3d 262, 269, 744 N.E.2d 713. It is this protection the Browns sought and were

denied. The court of appeals, however, misapplied R.C. § 3937.18 and applicable case

law to hold that a person's UIM coverage is now coinpletely dependent on the amounts

available for payment to other claimants.

In Derr v. Wesolield Cos. (1992), 63 Ohio St.3d 537, 589 N.E.2d 1278, this Court

established what insurance companies could legally setoff from each claim. Specifically:

The insurer must consider all claims separately and may
not simply apply a collective setoff against the total limit of
underinsured motorist coverage.

Derr, 63 Ohio St.3d at 541. Under this guidance, Nationwide may not use the amounts

recovered by any one individual claimant to offset the claim of another individual
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claimant, as was done here. The court of appeals disregarded this mandate and instead

considered all of the Browns' claims collectively.

Not only is collective setoff prohibited at law, but the actual Nationwide policy

language does not provide for such. Nowhere does Nationwide's contractual language in

the Brown policy permit a collective setoff. At no point does the Nationwide provision

make mention of multiple claimants under the same policy. Nor does Nationwide explain

how to calculate the amount available for payment when there are multiple claims. The

policy lacks guiding language for the situation at hand.

The setoff provision in the policies at issue allows Nationwide to setoff the

amounts recovered against the individual claims that they accompany. However, the

subject policy does not detail the ability to make a collective setoff by combining

separate claims of all claimants. Notably, this condition is based on the same "amounts

available for payment" language that Ohio courts have interpreted to include only

individual claims. As this Court is aware, such a collective setoff is not permitted when

the contact language does not unambiguously call for it. Derr, 63 Ohio St.3d at 541.

No subsequent amendment to R.C. § 3937.18 has altered the reasoning set forth

above. See De Leon v. Western Reserve Mut. Cas. Co. (1999), 1999 WL 84653, at *5

(the holding in Derr was based on principles of contract interpretation and not an

expanded view of the rights afforded by the underinsured motorist law). The pertinent

case law supports the Brown's position that setoff is not granted unless it is specifically

contracted for; and to have a complete setoff, the tortfeasor must have per person policy

limits that are at least equivalent to that of the UIM coverage held by the injured
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claimant, Gleason v. Collier (2006), 2006-Ohio-6293, 2008 WL 171062; and Clark v.

Scarpelli (2001), 91 Ohio St.3d 271.

Further, Littrell v. Wiggleworth (2001), 91 Ohio St.3d 425, 746 N.E.2d 1077 and

Luckenbill v. Hamilton Mutual Insurance Co. (2001), 2001-Ohio-1465, 2001 WL 991957

cannot support the court of appeals' encompassing view in allowable setoff. Rather,

these cases yield the unremarkable proposition that when there are multiple claimants, the

"amount available for payment" (and setoff) is the tortfeasor's per person policy limit for

a single claimant. Both comport with this Court's decision in Derr v. Wesifield Cos.

(1992), 63 Ohio St.3d 537.

Directly on point is Gleason v. Collier (2006), 2006-Ohio-6293; however, the

court of appeals misconstrued this case. There, as here, the claimants were covered by an

UIM policy of $300,000 each person/$300,000 each occurrence. There, as here, each of

the claimants received the per-person limit of $100,000 from a tortfeasor with a policy

for $100,000 per person and $300,000 per occurrence. The sole distinction that keeps

this case from being identical with Gleason is the very thing that the Browns have argued

they are entitled to all along - the underinsurance carrier Auto Owners paid an additional

$200,000 to the multiple claimants because the carrier knew it was liable up to the full

$300,000 of the policy, minus the individual offset for each claim. The carrier's liability

in each claim logically flows from the Court's statement that,

In this case, there are two limits of liability specified for
UIM coverage, $300,000 "each person" and $300,000
"each occurrence." Pursuant to the terms of the policy,
because Mr. Gleason and Mrs. Clemons both suffered
bodily injury, two individual claims for UIM coverage
exist. Since UIM coverage "applies separately to each
injured person," we find that, pursuant to the terms of the
policy, each insured is entitled to UIM coverage up to the
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$300,000 "each person" limit in liability, subject to the
"each occurrence" limit.

Gleason, 2006-Ohio-6293 at ¶28. Because each insured is entitled up to the UIM

coverage limit, the court properly restricted itself to viewing each claim independently,

not collectively.

In the final analysis, Appellants have maintained the necessary policies and

followed all the rules required of them to recover under the above-mentioned policies. A

contrary conclusion would exalt the rights of the insurer over the rights of the insured and

would be in direct conflict with pertinent Ohio common law. The court of appeals'

holding would read into every policy for automobile insurance a rule of collective setoff

and abandon this Court's mandate for determining if and when a claimant is

underinsured. As such, Appellants should have been awarded their pro rata share of the

$200,000 difference between the amount available for payment to each by the tortfeasor

and their UIM coverage. It is for these reasons that the case should be reversed and

remanded.

Proposition of Law No. II: An umbrella insurance policy with an
applicable underlying policy must be construed strictly against the
insurer and liberally in favor of the insured.

The Walker umbrella policy was triggered by the events underlying this case.

Walker complied with all the requirements to trigger coverage under his umbrella policy.

The court of appeals, however, construed several ambiguities in favor of Nationwide to

reach the conclusion that the umbrella policy was not applicable.

The court of appeals focused on a single phrase of the policy - that it "is subject

to the terms and conditions of the uninsured motorists coverage included in an underlying

policy or policies of insurance described in the Declarations page except as modified
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herein" to reach a conclusion in favor of Nationwide. There are other references to the

"underlying coverage," as set forth below, but none include the phrase "described in the

Declarations page." It is from the single use of this phrase, surrounded by other

references without this phrase, that the court of appeals interpreted the contract as a

whole.

Of special importance is the phrase "except as modified herein." The policy, by

its own language, later modifies the terms and extends the umbrella coverage to "losses

payable that are payable by your underlying coverage." The "described in the

Declarations page" language is conspicuously omitted. In so doing, Nationwide

expressly modified the contract in favor of more expansive coverage.

In the case at bar, the policy did not clearly and unambiguously require that the

underlying coverage be listed on the policy declarations page. Yet the court of appeals

read such a requirement into the policy. In so doing, the lower courts misinterpreted the

ambiguities in the Nationwide policy in favor of the insurer and offended Ohio law in

interpreting insurance contracts.

The court of appeals read into the policy another requirement that does not exist -

that the UIM coverage must be available from the underlying policy described in the

declarations. The policy limits its application solely to what coverage is necessary for

those policies listed on the declarations page. It is undisputed that Walker maintained the

policies described in the declarations. It is axiomatic that these policies also contained

the underlying limits that are located next to them on the declarations sheet.

Nationwide itself uses the term "underlying coverage" to refer to underlying

coverage for a policy that is not listed anywhere in the umbrella's declarations. The
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policy states: "another insurance carrier providing underlying coverage will not cause the

Insurance provided by this policy to replace such underlying coverage. The coverage

provided by this policy will apply as if the underlying coverage was valid and

collectible." Walker could maintain underlying coverage with another insurance provider

which would not be listed in the declarations but would, by the policy's own language,

act as the required underlying coverage.

Moreover, principles of insurance policy construction require the case be reversed

and remanded. "In the construction of insurance contracts, where exceptions,

qualifications or exemptions are introduced into an insurance contract, a general

presumption arises to the effect that that whieh is not clearly excluded from operation of

such contract is included in the operation thereof." Home Indemn. Co. v. Plymouth

(1995), 146 Ohio St. 96, 64 N.E.2d 248. The court of appeals should have first

determined what the phrase "underlying coverage" means as it pertains to the four-

corners of the Walker Umbrella Policy.

The Walker umbrella coverage endorsement uses three different phrases to

describe three different levels of coverage: (1) "underlying policy or policies of insurance

described in the Declarations"; (2) "required underlying uninsured motorists coverage";

and (3) "underlying coverage." The fact that "underlying coverage" is alone and

unmodified by any words, including "required" or "described in the Declarations" is

dispositive. As a result, this more generalized use must confer a more inclusive/broader

meaning than the other modified terms. Otherwise, the more specific modifiers mean

nothing and are superfluous when the contract is read as a whole - aai intention not lightly

ascribed to contracts in general and even less so to insurance policies, which are strictly
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construed against the insurer.

Application of this canon further establishes that the Brown policy is the requisite

"underlying coverage" for Edward Walker. The Brown policy declarations establish that

the coverage is subject to Endorsement 3020, the "Additional Interest - Employer"

endorsement. The declarations provides that Edward Walker is an "Additional Interest

Employer" under the coverage; this endorsement extends the UIM coverage of the

associated policy to the interest of the named party. There are no associated definitions,

exclusions, or limitations with the endorsement. As explained above, Edward Walker's

interest in this case is his wrongful death claim against the uninsured motorist. As such,

the UIM coverage is extended to Mr. Walker's wrongful death claim.

The court of appeals was equally wrong to hold that Walker's Personal Umbrella

Policy is only triggered if there is underinsured coverage from the Walker Auto Policy.

For this proposition, the court focused on pat 2(a) of the Uninsured Motorists Coverage

Endorsement page, which provides: (2) We shall be liable only for damages in excess of

the sum of (a) the aniount received from your required underlying insurance motorists

coverage; and (b) the total amount received because of the loss from, on or behalf of, the

liable party; but not less than the amount of such underlying limits.

Here, Edward Walker has not received anything from his "required underlying

insurance motorists coverage". Nor has he received anything from the liable party, Rufus

Womack; although $100,000 was recovered by the Estate of Kourtney Brown as a result

of her wrongful death. Lastly, the total amount cannot be less than the amount of such

"underlying limits."

Notably, Nationwide has chosen not to modify "underlying limits" with the word
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"required", as it conspicuously did on the declarations page. This terminology, or lack

thereof, confuses which policy limit sets the floor of Nationwide's liability: is it the

Walker Auto Policy? Is it the Brown Auto Policy? Or is it the tortfeasor, Rufus

Womack's policy? The court of appeals could only guess. And when courts must guess,

this Court has ruled that is must do so in favor of the insured, Edward Walker, and

against the interest of the insurer, Nationwide. Absent the court of appeals' construction

of the policy language, Walker's umbrella policy should have applied. It is this coverage

that the Browns sought and were denied.

CONCLUSION

This case involves matters of public and great general interest and a substantial

constitutional question. The most recent additions to R.C. § 3937.18 must be clarified as

they apply to determining when an individual is underinsured. Further, the mandate that

ambiguities in an insurance contract be construed in favor of an insured and against the

insured must be reaffirmed.

Appellants request that this Court accept jurisdiction in this case so that the

important issues presented will be reviewed on the merits.

Respectfully submitted,

KARR & SIiERMAN Co., LPA

L I
COUNSEL FOR APPELLANTS,
TIMOTHY J. BROWN, et al.
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Allstafe policy. As Joshua's .parent ahd natura ► guardian, Timothy setfied Joshua's

personel iojury cl,aim ag,aiirst,WoTnackfor the pi;r persan limit of $10t),000 . irt Womaoic's

Alstate policy. Similarly, Kinlberly settled her own persarial injury, cfaaim against

Womack far the per person limit of $10D;t100 in Womark's Allstate policy. t3y their

settlenients with Allstate, appsilants collectivaly received the per Occurrence timit of

$300,040 provided by Woriiack's poticy. Appe:llarits provided notice of their setflements

to Natiorwide, their awn insurer, and Nationwide did not uppose.
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{y[41 The parties heye stipo;lated that the damag;es, injuries, and wrongful death

that appeilants stistatned as a'resul# of the §i'ab)gc't eutoCttiobiie cotiision exceed their

settlernent recoveries fmrrt WomaGk's Ailstate pol'isy. App.ellents thus -sought

underinsured motorist ("UIM") coverage from Natitrnwide for their damages in excess of

the Womack settletnerjts.

%s} Appetlants' ciaims fa,r 4t(M coverage crsnoem threeseparate pattciea of

insurance issued k>yNatiOnW-ide, eaeh ofwhiof5 was in efiferrt ortApril 3t7, 2Og4. First i5

Nationwide Auto F'diicy No. 92 $4 N 3^Q28-`i, issued to Timothy and ttirnherly {ttie

13r(mn policy"}. The Bxown potloy, daciarations list the 2004. Pnntiac drand Priii as a

schedrrled Vehicie,.:and the paiioy provides uninsUred/und.erinsure;d motorist ^"tJN1JUlM")

caverage v,iith bodily injury limits of $300,00t1 per person snd $300,000 per ocourrence.

The Brown polloy declarations list Walker .as an "Adeiitional Interest Employer" with

respect to.th8 2004 Pontiac Ĉ'Srand Prjx:'

(9[6) The seqond polipy at is'"sue is Natienuride Auto 0-olicy No. 92 34 M 802,561„

issued to 11Valker ("Walker autp policy''). Like khe Brown poiicy, the Walker auto po- iicy

contains tfMlUllnt coveraga. witki bsidiiy injury lirnits of $304,,000 per person and

$300,000 per occurrence;

117} Theffnal ppiie.y a# issue is Nataorkwide Parsortal Urrt4relfa Policy No-. 92 34

PU 035597, issued to lllfalker (Waiiter umbr.aiia poiioy"). The UUSiiker urtibrella poiiey

cpntains an excess personat liabil"fiy limit of $1,000,000, per opcurrence. The Waiker

umbrella policy declarations list Walker's required underiying insurance coveragos;

' Endorsemetit 3020, Adda`tiona) interest - Erslployer provides;
' rltir endorsamer^t ed4terrds the erauerageg 5t§§ted.bslouv i;,othe lnterest of the named ernQldyer. •"` `
"Ali tlther prflvisibns of the pplisy remain unofianged. T£ta nanrihig of this additional Intbrest does not

increase tlie pplicy limits:"
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lirnits, and policy numbers, which in,clude the Walker auto policy (and the UMfUIM

covsrage provided thereby) and a Na#ioniriide home.owneVS policy, but not the Oro.wn

policy.

Nationwide O"led appellants' clalms fiar UIM coYerage, and appaliahts

subsequently fited suft in the FrenRlitt Oq.unty Court ot' 'Oornn5on Plees ar,i Februa..ry ^,

2000. In their socond amerided cbnipla:int, apPeliants assert claims for declaratory relief

regarding; their enttNemeni to UIM coverage under the akaove-desedibed policies and

eteims fior breach of contraet and bad feith, :arising ou#: of T'oticinwide's iefusal to pay

U1M taenefits:

{9t9} On June 27, 2908, appelianfs and NatannWide filed oross-motions for

summary judgment. On June 19, 2007, tlje trial, Gourt granted Notienwide's motion for

suntmary judgtnent•. and danied appellants' nibti4ri for aummary, judgrrlent. The trial

ooyrt concluded that appelEfinfiS were: not entitJed to U:1M oove>•a0e ui.ider th"s Browrs

po3icy kecause they co,ileCtFvely recovered $3D0,000 frtarri Womacit's Ails.tate policy,

which equaled the most they wpuJd have: collectiveiy been entitled to recover under the

Brown p4ficy's per occurrence limit af $30010:011. Ih support of its judgmen#, the trial

court noted the Supreme Court of Ohio's statenii rnt that "a person ir}jured by an

uriderinsu.red motorist should never be a#forded.greater cove.rag.e than that which would

be availabe had the tortfeasr.ir bieen. uninsursd" Littrell v. Wigg(eswor#it, 91 Otaio St,3d

425, 43, 0, 2001-Ohio-87, cit(rig CleFlr v. ScarFaeJl.i, 01 Ohio St„3d 177,. 276, 2001^Dhior

39. The trial court further concluded tliat neittter Walker nor the Br4wn appellantswere

entitled to UIM cvverage under fhre Vi(alker umbreiia polii:y. Lastiy, the trtpJ court

concluded, as a rrretter of law, that :Nationwide, did not act in bad laith by denying
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appeflants' claims for U11171 benefit':s, Accordirtgty, the trial court entered swmmary

judgment in favorof Nationwide on alI of appe[(ants' Claims.

jqilA) From the trial eourt't entry of suri'Irnary judgment, appellants filed a tirnely

notice ofiappeai. ApPeUanta as^ertthtee-a^ignii^ents of errorfior oUt review:

ASSiGNU1ENT OF ER-140R tt - TyE TRIA.L; GDtjRT
P4RE;tU:DiO,IAI.LY ERRED I^'Y CONCLUDING THAT '1'HE
ESTATE 01: Kt7URCPsI.EY BROWN, Tifv40TFFY BR^).1lV.KI;
KINIBERLY $ROWN, AND JOSHUA BROWN ARE NCQT
ENTITLED TG) [UMfIJ4(ttlj COi(ERAOE UNDE9 T-HE
I3R4V+tlV.Al3TO POLICI`.

AQ51Ghi ENT OF EFiRRt?ffi 2:=THE' TRIAL 'COUFt'T
PFtEJUlSIC{ALLY ERF2E[) BY Cf)NCLU:DING THAT THE
[Isio] EDWARD WALKER fS NOT ENTITLED TO [UMtU1M]
COVERAGE UNDER THE WALKER UMBRELLA POLICY
AND TFiE BROWN AUTO POLiOY:

ASStGNMEN QF f33-T7-IE TCttAL COURT
PREJUDICIALLY f_RRED DY GRANTINQ SVit9N1ARY
JUDGMEhiT 09 APPELLAN7'S' BAD FAITH CLAIM,

Each o$ appeilants' assignments of err'^r sterns fir6rx"i the triel, court's entry ttf sumrrtary

jUdgment; and wo wi'ill addresseach .assignmenf; of errQr in turn.

{11:I} Appellate review of sumnrary jpdgments'is de nnvfl, Ko.os v. Cent. Ohio

Del/tt(ar, tnc. (199494 Okii6 App.3d 570, S$8, efting; Br,ofrvn v. scittto Cfy. Bd. af

GonnMra. (1993), E37 QMiQ App.3d 704, 791. UUhen arr oppeliate court reviews a trial

courNs disposition of a sumrnary judgnient rrlotion, it applies the same a.tandard as the

trial court and condricts an indepertdent review, withuut deference to the trial cnurt's

determination. IVlscst v. B$nk Qne Coltirlibtls, N.A. (1992), 83 O[hio App.3d 103, 107;

8cawn at 71 h. We must ettiirm the trfa! coutE's jt«dgment ff any grounds the movant

raised irrthe trial court supporf it. Ceventry Twp; v. E'cfter(19g8);'107 Ohio App.3d 38,

41-42.
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ty[121 PUrsuant to Civ.Ft. 68(10), summary judgrrtent "shal[ k?o rendered forthwith

if :the oleadings., dapositirzns,.anstnreca to iriterro^ataries, written -adrnissians, affidavits,

transcripts of evtdetite, anci wri#ten stip4tlatipns pf fsct if any,, tirttely fYed ih the actinn;

show ttiat there is no genutne tssue as to any rtiaterial'faet and thst the moving party is

en,titied to judgment as a rvlatter of law." Accordingly, sutnmaty jutlgmenf is appropriate

only where: (1) no ge.nuine issue of rciaterial fact rema[ns.to be fitigated,; (2) the movJng

party is erititl8d to j,Udgrnerit ps a, motter af law; antl (3) vie.wiY,j the eviderrCe rnast

atrongly in favo,r ot the n:orr-moving party, reasonable minds can ntiriie to bUt one

consiusian, that corlelusion being adverse to the notr-.moving, psr`ty. Hatfess v. Willis

Aa)± ih/aref3ousirtgCa. (1976), 54 6hio St2d 64, 66.

(1131 By ttteit'firstassaOhment_ af error appetfonts 'arguP. thet the trial: co.urt erred

by concluding that tkae k3rowri appe.llants ara not entitied to t1Ml.UlN1 coverage under.the

Brown pplioy. The Brown r?ppeliants assert three olaims under the Brown poiicy; (1)

Kimberly's bodily injury clairn; (2,) Joshua's bod)iy injury claim; and; (3) a s:ingle clainm for

all damages arising out of ICourtney!s bodily injuries, inciutting all of the statutory

wrortgful death benef'iciartes` c[aiM. The parties agree, as did, tFte trial cpurt, that each

ofthe Brown appef4ants is an insuroit un.der tihe Brown pd1)ny, either as a named Insured

or as a reJative living in the same household. The psrties furfhe<r agree that, a most,

appeiiants cailectiv,etjt are etttitled tp fJiyl/t,ltNi benefits of $240,000., thus cpnce,ding that

IUationvuido is en.tif[ed to set of)` a'E least $100,:QQ0 f"rpm its.per o.ccurrenee Iftrtit:

{gj141 The adEe issue urtder A.ppe)lants' #irst assignment of error is whether,

having collectively recovered $300,000 from INomack's Allstate policy, appellants are

entitled ta recover u1M benefits under the Brow:n policy, which contains tlie -same per
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occurrence limit, but a higher per person Iin7it,, than the Pcllstate {aolicy. That issue.,

however, imp(icates questians regarding whether IFlloma.ck was an underinsured

motorist, regariding Nationwide's right to set off the prpoe®tls appeflants received from

tiro tortfeascrr's liebiljty pbllcy; and regaeding whether epp:e'llants may oolloetively recover

rnore than they would hAVe recov't;rea had {tt/amack'bepn uninsursv;d.

{g[1-61 In pertinent part; the Brown poNoy defines ari "uninsured motor vehicie" as

"orine whieh is linderinsurad. This is a tnotpr vehicde for which bodily inju)`y liability

covei^age limlts or other s'ecu"rity or bqnrts are in sfreet; however, their total amount

available for payment is lass than the limits of this cov^raga." (Emphasis sic.) The

Limits and.. Conditions of Fayment in the Rro+vn pqlicy's uM endorserrrent prov[de, in

part:

©.u`r otiligation to pay lJn'insurei# MotoristS. -Bodily Injury
losses is iirtlitod to the amoun'#s per person and per
occurrence stated in the policy Declarations: T'hefcrllowing
conditions apply°to thess lirnits:

1. The limit sMovrn.

a) for bodily injulry for any one person applies to rzne
person's bodily injury, including death, and inCludes all
claims resulting frnm or arising out of that one person's
bodily injury, inotuding death. Any and all claima, including
but notliniited: t4 any claim for loss of conso'rtium tir injury to
t.he relati,Qttship arisirlg ffom thi5 bodily inJuiryr iticludirrg
rieath, shall be ihcluded iti this lintit. This er per-son policy
litnit shall be enforceable, rogardles,.s, of the number of
insureils, clgims made, vehicies or preminrns shown in the
Qeclarations or policy; or vehicies 9hvolved in the accident.

b) or bodily injurtr foreaeh occurrence is, subject tp; the. per
peison limit deseribed in paragraiah ay etiove, the total jiixait
of cirir Iiabii'rty for ali covered rfarnacfes whsrz two or inore
p.ersork9 sus#ain hodity,injury, including death, as a result of
one oe,currence; Any and ail cialrns, inclurling any dlaim for
loss pf consortiiam or irrjury tb the: rel'ationship arising ftom
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this "bo:clily indliftry, inetuding, death, si?all be incfO.d.,ed in thi:s
limit, This per ooourrenee poliey, liinit, O.halt be, en;fo.rtwegti>.ie
regardless of tho nurmber raf itnsureds; ola{m,s made,
vehicles or prerqiurras shown in the t7ecia'Cations or poliey, or
vahioles:inviilveci in th.e eecident. `

(Eniptlasis s[c,} As stated ahnve, the grbaern ppiidy slaclarattons provide both per person

and per bce[arronia limits pf $300,t?q0: Tho Lirtfits :and tonditiansaf Pa'ymeint go on to

provicie::

3. The kimits of this coverage will be reduced by any
amountp• avs ilaple for payment by or on behalf of any liable
parties for 441 eleir<ls, incloding c,da4trrs foa ^,r±tli,ly iqjurjr, ldss
of cotXsortium, irajury to fihp relatinnship, and ariy arid all
other dia.ims,

6, NA payment 'wili ixe niade unt.il thi
liability irisuranoe and bands that
exhausted 4y pa.ymerrte:

(imits of all othor
Pp1y have• been

(trmphas'rs sie j

(1I6} The parfles here eouch their aryuri:lents primariiyin terms of sat ofF. While

appeilants argue that Nationwide is entitled to set off only $100,000 fram its $300,000

per occurrence lirnit, entitling app.eliants to an edditional $200,0011` in Ulhfi coueraje,

Nationwide oontenft that It is entitiad to set off ttie eritire $300;000 that appeilants

reeeived from Allsta;e, thus efinhinafirig OpAeliantd' entitlernerit to UtfiA henefits.

(117) !n su`pporE of theit posificart. appeliants rely fidavily on Derr v. UIlesreld

Cos. (1.992)', 63 Ohio 5t,3d .537, an' adtion that arose'trom Oiana L. Derr!s death as a

result of injuries she sustained in e. motor veh[cle coli'tsion; As executor of Diana's

estate, Ectgar C. Dert ("Derr") filed a wronOful death action on behelf of himself arrd.tie

and Diana=s two minor Chiidren. Derr recovered the ffi1,00,0t70 limit of the tortfeasoNs
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liebility coverage, and, after payment of exp'enses, the probate coltrt ordered the

se:ttlement.prAceeds distributed in three equal shares to Derr and his two children. Derr

atso sought UI191 cdVeragE under a policy iss.ued to; him by yliestfield Companies

("iNestfiefd"), With sing1e41init UIM cA9erage :of $44Q.tdt60. V'Vestfie9d Rsonceded that it

owed $30Q:,O00, whlch it paid Thereafter, Derr brotaght a deGiarafory judgment action,

allegjng that Westfiaeld was oksligate.d tb. pay its full $400,00 polipy I.imit despite the

$100,000 paym,ent frorn tlae tqrtt'easafs insurer. .crca'ss`ttiotions for summary

judgment; the trial court deterrriin.eif t`hat Westfield properly deduGted the t&10Q;D00

settlement proceeds from its $40Q,000 liinit. The cou.rt of eppeals affirmed in a split

decision and certifiied a conflict to the Supre.n7e Gourt of C?tiio.

{qj18f The Suprelne Ceurt stated this ce7tified Issue as ""[vIr]hether.ait insirrar on

a single„lim'it undderinsured motorist policy #Yiay sst off at3ainst'that single limit of liability

the total amoun.t paiid by atorkfeasor'S ins.uran(ce; when the elaims of each of the

claimants taken indiuidually do nOt reach that iiniit as rirdut:eYi by the amount paid to

eaeh claimarit by the torlfeasDr' " Id. at 509. 8ased bn its decision in Woad v. Shepard

(198$), 38°;C}hi0 St;3d; 86, the .court first foun.d 'that i^err and liis two children had

separate vrrangfuLdeath elain3s that oould not be su#jwcted to a:sin;gle per person limit:

{11191 After determi.ning that Derr and his children eaCh rt?aintainetl a separate

wrongful death dlaim, the Supreme Court proceadtd. to consider the issue of seto#t.

The Supreme Coiirt acknowledBed an insurer's. right to set oft amounts that its insured

reoeives'fro4Yt the tQrtfoasor, quo'ting Jemes Y. Iu11cl7igaf? IVk'tL lns: 'Cb. (1985), 1B p{iio

S:t.3d 386, paragrapii two of the syllabus:

"An insurer rnay apply payments made by or on bEhalf of an
underinsuretl rnotrsrist as a aetoff direetly agdinst the Iioits of
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its underinSured motorist ooverage; so long as such setofF
(7) fs clearly set forth in the -*rms pf the underinsuTed
motorist 0overa0e and (ia), d4as not lead to a resuit whorein
the insured receives a totat amou»t oF eorpensatior? that is
less thaF3 the arnount of compensation that he would hevd
received if he `had been injured by an uninsui:••ed rnotorist:"

t?err at $4(], Aiter e"ritinirig the Westfield policy's setoff language, the 5u.preme Gourt

found ambiguity regar,ding the manner in iNhtoh sttoff was to be effectuated where

muitiple claimants present Oi5rqxis fior UtM Wveraye. Construing the p"ol"[cy language in

favqr of the insuteds; the "SUptei7ae Gourt held that VGes,tOetd was entitted to "set off

prooeeds from the tortfeasor, againstthe individ:ual wr"orrgful death cEaims only to the

extent vf each claiinanta proportional share of thiose prpceeds: In so hotding, the

5upfem"e Gourt endorsed a 44toff approar,h sirrmiiar to that implemented in Ze1ko V.

Parsorrs (18&5), 29 (7hio App;3d 302, whm the. Eighth District Court of Appeals "h'eld

that the insurer must consider all claims ,separately and may not simply apply a

coliective setofP against"the total lirr{it of [UlM] cov€;rage." Derr at 5,41.

(001 Under the Supr,ame Court`s calcutatiorj in Derr, Westfield was required to

pay its $400,00.0 per occurrence ptalicy liinit evett ttiough its insureds tlad already

coflectiuely recoveted $106,000 f"rorn the tortfeasor;. Accordin$fy, the plainti'ffs

colleotively i`eceived a xqtal ou$5oo,000 from the tortfidasor and FNestfietd, $1Q4,60E3

more than they would have been entitled to had the tortfaas.o"r been uninsured.

Nevertheless, the Supreme Court stated tha.t sueh a recovery did not run afoul of prior

case law or pubiic policy, quoting the fo}lowing pass"age fr.om.Ze/ko at 304:

"The larrguage in Jernes is interes'ting .from^ fhe viewpoint the
Supreme C"ourt states the insured should receive no less
than he would have received if he; had been inJuTed by an
uninsured motorlst: The Supreme CaurC ehhose the phrase
'less than'" insteadof the phra.se 'more than' in JirYjiting
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compense'tion to the :insured in farnes;.SUgra, th:eFebti
leaving the door open when muitipte irlsureds are tnvaCWad "

Derr,st542: ,

{121:} Based :on Oerr, app.eilarits cpntend that Plataonwide was required to

consider each of #he three clairiis under ftie: Brown pr3licy :separately and that

Nationwide was permitted to aet o'ff against each individuai clKaim only the settlement

proceeds app4rtiqned thereto. To the ccantroiy; Nationwide argues that appellants'

reliance on i?err is Misfalacexi =under the faots of this case and tfi.e present status of the

law; More specifioally, Nationwide contends that tho enactnient of;4m.Sub:S.B. Nta. 20

("S:B. 26'"), effective Odober 20, 1994, "end suta&eg.uerlt o:ase law have discredited the

analysis in Darr and :prawide sopport for the triel qptart's .analysis and ialtimate entry of

summary jud9ment:

{1221 S. B. 20 atnended Ft C. 307.16 to add the followin9 pr4visiorlt.

(M) Any automobile liability or motor-vehicle liability policy of
insurance that ihciudes [IJM1llIhrlI aoverages * T" * and that
provides^ a tirn€t of eoverege for pe^^,yment: for dernages for
bodily injury, including deefh, susta.{rFerl ky any one persen in
any one autom,o,fi{Ie aoaident, mWy, notwith'standini C;fiap#er
2125, of the ROvieed C©.de, intiuda #er(as and oondttio[^s to
the effeet th+at all elair'ns Ireeultirrg from or a'fisfn^ out ofi any
one .pe"rs`an's b.otlily iatjury, indutttnq dee#^, sttail co)(ec#tvelj+
be subject to khetitntt qf fhepz^jPOy app{ioe41e to bs?dlly tnjuryi
including death, sustained' by olte p>;rsrrri.,: -and, for tho,
purpose of suph policy Cin7it sha( constitl^:te a eingld cfoim:,
Pny such p,iiiey limit shaU be anfol'cealile regardless of the
number of insurods, ciaiim:s made, vehicles or premiums
shown In the det;larations or policy, or vehiedes irivotved in
the ecotderlt,

5.B: 20 also amended R,C. 3937.'i8(AtO to pri5vide, in part:

**" Underinsured motoristeovgrage is not and shall not be
excess insurance to other applicable iiabiiity cover2ges, arid
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shall p:e, proWded oiiiy tn et'ford ttte irtsumd arr amor3nt. of
prate4;fion t+rt't gieat°er than tha# vy!?ich would t^ avoilable
under the ir7,surefit'S uiilnsured Motorist ooverage if tir.e.
person ol' persorts liabte were d'iiinsc:irdti at.the tir'^iLdi of the
acutider.tt Tt1® pqlicy litnits.tii` -the urttteritlsttred rnotorist
coverage 'shall be reduc0d. tay lhose afpau;nts' avaiiisbl.a for
p^.^rmerit untlera(1 appiicable ppdily 1oary lighrilty borxls and
insuran`oo po}icies ooveritlg persans liatlle to ttte tnsurEd.

(Einphasis addetl,)?^

{1231 Thjs court expressed doubts about the con{inuing validity of D.enr following

the enacttneht of S.B. 2fl in $tew8rt t! State AUto. Wt. I>ps. Co. tOet. 71 1999), lvranklin

App. No. 98AP-160i: There, the plaintiff, .as admirlistrator of her deceased husband's

estate, sought UIM coverage Fo,r fhe d:ecedent'.s ne)tt.of Kitt; vuho were irtsyred undar two

irzstirance policies. The trial court conr.luded fhat.tJte YertnS of tJle:su[^riiab'ile pt^tioy at

issui limited all nead of kin to a single, ciaitn apaJhst the;pqlioy's $1L)Q,Oa9 per persi3n

liiriit, less a setoff of $fift,(1t^0,,;represen^in^ fhe: 0o1tectivi3 recov®.ry tirom the tortfeasors

liability insurer, in relian,ce on Qerr, the plaJntjff. argued #hat.the trial couft shatiid have

treated eacli netCh of kin as having a separate -clattft against the policy's $1;OQ,000 per

person lilnit,. su4Ject to setoff only in the amount of each clailnan#`.s proportional share of

the proceeds frorn the torit'easor's insur,er. This co.urt rejected the plaintiff s argument

and affJrrwt, steting:

^ X Ct7he holding in Lietris. conlplet,eJy diserEdited t!y [S;B.
By.expressty superCoriirig Sawbfe [v, $Mtlg,o ,Nf4t. fn&.

z The version af R.C. 8937•18 applicabie tp the pelidies at iasue herein similarly prbvides, in subsectionl^?+

Underjrrsured rrtptdnst cpveisae ih ttii,sstate is npS 1rrfl, shail rrot bB'690ess coVEtadQ to other
app9icabie liabijity coverages,:ahd>shalJ.s^ni,y, pnouide the iirsqrad an arnPupt pf pr^ste'c4ipn not git:ater tftan
that whiph ^+aui^l be; av^il^bte untlai','tlie insured"s uninskired m4terist coverfime j3 the parson or persons
liable to the'irfaurgSt Vyete pnin'surEd at the time of the aceident. TIiE p,0fiey ii7lits 4f the urrderinsared
mof©rist ppuerage shali be te€lui ed by fho&e amaunts auaila6le tor payment under all appiicable bedify
injury liabiiity bonds ahd insurance poiiGies oovecing persons liable to the insUred."
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67 Ohio 8t3d StfU], [$:H 201 discredited'Waizd,
whtdh provided th'e foundatirrn for both Sa,vpie and Derr.
i=urther, by its ff;rm.s, [^:•^. 20] otterrpted the pr.emise up6n
which the De^T set-off ratiQnale '.hiriges': tttat irrespective of
unambiguous Igiiguage in an "ir'tstiranUi poticy to the
contrary, each person wh'o is legally errtitled 'to reoover
damage"s for vareangful ddath under R.C. 2126,02 has a
si:parate claim agaitist the per person (imlt of liab.iltty af the
decedent's [UMfUtM]e4verege;

We found that the policy in Steruwt-csirisolidated aN clairtrs arisirrg out of the death of

one p'ersori and sutajected that ala.im to the per persan fit'nit of Cabllity, set off by any

rnoney paid'by the tortfeasor qr the tortfie"asor't insuran.re company,

t9[24} Mere, ttte parties agree that the Srown polioy v.aJiilty consoiidates all

clalrrts 2rPsing out of Kourtney!s; death to a sTngle dlaiffi, subjeut.to the per pe;rst3n limit of

$3Q0,000: fihus, atthough Stewart expxessos the view that S:D, 20 discredited GteN,

despite ft fact that Derr has not been -expressly overrultYd, Stetvart does not answer

the questft?n before us,

{1251 Neverthel*s, we similarly note that 5,t3. 20 disecadit"s the Supreme

Court's an$tysis in 0.err becau^e the court".s an'alysis in t)err resulted, in the UINf

ciaimants reeovering, more than theywould have recovered had the tortfeasor been

uninsured, Irr Aerr, tfite BupGernre Court; notetf tt5atJaartes mandatetl trnty thatan insured

reGeive no less ih lliiVf ooverage than he Wou ld havs received itad he been injured b.y

an uninsured r.rrotorist, bu# did not preciude the insured from receiving m. m

cornpensation than if he had been injured by an uninsured motorist, qs amended by

S.B. 20, R:G. 3,837.18(A)(^) expressly preo9uded such a rorult, stating that UIM

coverage shall not provide protecticrn "greater than that which would be available under
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the insure4's [UM] coverage ifthe persort vr persnns.liable were unitisured at the time of

the accident:"

{9[2O-1 ln dtsr$garding Delr and :findfng th'at appsllants were no„t entitled to UIM

coverage un¢ier the Brown: policy, the. #ria.l court r.elied on the. Ohio Suprome Qourt's

oplnion in 060, iri tNhich tht Suprdfrie Gour# deofded three perlding r`ases involving

issues of.sta,tutory aotofF against Ulpn.caverage_ Fof pUrposes ofopr discrission hero;

vve focus on the flrst of thbse cases, Li#trell, whli h aroSe frorn: an automobile eoliision

between a vehiele driven by John LittLell, Jr. and owned by 4tella Pratt pn.d a veh'icte

driven by toctfeasor Je'tfrey CrViggieswrarttT. Littroll, Pratt, i^'nd Wiggleswofth were kiiler^ in

I:he accidertt.. As oct:upants di the i?ratt'vohiple: Lit#refi's-wife, ina; and childt.en, Derariis

and uuzarine, sutfered 9njuries. Wiggleswqtth had $1,3QO,0O0 in, axiailable liability

coverege, whioh was tendered an41 accepted in settlenvnt of all claims against

WiggiesvrorEh and his insurer. The $1„300,060 uvas, alltapsted, to tlie Ove oecuparlts of

the Pratt veti'9de, who also sougiit UIM cove;rage under an autczriloblle polipy iss,usd by

WestFieid Insurance Company, Which contained a single pklicy limit of $500,000 per

aec'itlent a'

{y[27) Beforo revievving the Littr'e!l plaitit'tffs' entitlement to UIM cQverage, the

Suprerrn.e Court reviewed ifs then-rocen# holding in. CIaKk. In Clark, the plaintiff sought

U{M coverage on behaif of lier"self ahd other sfotutory wtorlgfui death beneficiaries for

damages arising, out of her sbn's doath in aonesear eollision, The pia.irEtlfPs: UJlul pojiey

had lirnits of $100,000 per person aC?:d $M,000 per occurrence, and the tortfeasor's

'Frsirn the setttement proseedat tlte J^gtate of J. tihn Litti't11, Jr. reGeived $415;000, the Estgte of Stella
Praft redeived $275 000„ lna Littrell .reCttivetl; ^k60,000 on her personai injury claim, anii pennis an'd
Suzanne Littt'etI each reooived $75,()OD on their persrirtal iriju,ry olaims.
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liability carr`ier settled for the $100,000 per peraon Ilmiia of'its p9ijey. Like the trial ccrurt

and #ht cuurt of ap:peals; the .S►rprsme GQUrt #oUnd that the jalalntift's UIM poticy

uriambiguousty restricted all wrvngfui iieath clairns ta a, sinpie per person limit. Thvs„1 1

the Suprsme Gourt: faced the Issue of, setoff under the $:B. 20 version of R:C. 3.937.18

where the:per person iimit ofthe tortfeasQr's.l'rability couerage equaieri ttie per person

l'iniit of the plaintifPs UIM covora0e. The Supiremo Court hel.d that, °IfJo,r the, purpose of

setoff, the'amourtt's available for payment' language in R.C- N37.18(A)(Z) means the

arimounts aetually ae-cessibie to and recoverable by an Underinsured motafist clairnant

from all bodjly injur5r. Iiabtility Etonds ontlinsprance poiicles (inoludirig from the tortEeasor's

liability cardeE`)," Clark, .syilabi]s. The court noted t€Yat the originaf purpose of UIM

coverage was to-e"nsure thata UfM olainant wtiuld receive at least the satxre amount of

total cornpensafion as he wou#d have reGeived ilad he boon in5ured by an uninsured

mntorist, The court also etiiphas.izedthat the stat.utory la"guage of R.C. 3507.11a(A)(Z),

as amended by S:B. 20, ensures "that a person injured by an underinsured motorist

should never be afforded grzater protectiQn then that which would have been avaiiabie

had the tortEeasor heerr urrinsured: ` 276, ec,ause th.e wrongful death

beneficiaries coltec.tiveiy rereivect fKQO,DOti frorrt the, toitfeasor's instarer, that a rnount

was set off fro.rim the IJIM policy's per, person limit nl' $1,00;000, pre'ciuding aecess to UIM

tfienefits.

11[28} In Littreli, , the Stipireme Giwrt rosolved .A ue:st'rons regarding entitlement to

UIM benefits "[ijn light of the reaso,n'ing, cancerning R;tt. 3937;18"(A)(2) set forGh in

Clark." Littroll at:4:30. In its consideration of UIM coverage under the \Neetfield policy

for the occupants of the i?ratk vehicle, the S.upreme Court began with the proposit'ion
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tfiat, "jhjad the tc.rffeasor be0t1 a[t un[nsured motflrist, tha maximum amount avaiiabie to

tf+e five occupants -ofi tho Wraft );vefiicle] -would have beeg $500,0110,," the s:ingle iimlt of

the Illfestfle3ld UIM pai[cy. Id:: af 4,31. `tfie ctrurt theri considi;red the: "amouiit avaliotrte.

for payment' from tF[e. tartFeasor and, it1- doing sa, corrsirlered ttie eollectitra recovery of

tittrall plaintifts blWlrtlnp under th.e Wastfieic# policiy: BvGause claimani's recovered

$1,300,O6O from WiggIeswortYi's liab(lily carrier, ttle sslur#f4und that $1,30.•0,000 was the

amount available for payment. The court held that, "as [tiie, $1;300,000 available for

payment from Wlgglesworth'sinsurer] e)meds the amount svailatile'frorra the Westfield

pollcy, the occupatits cif the Pra'tt [vehiel^] ara not ara#iNed te? underirisured mototist

tienefit.s#ram 111lesffleld;"a Jd.,see, aisA, )ft hr»gr'v. Natiori><vidt.Ntut lr}s. Cv., Harnilton

App, No. U-060866, 2007-Q[iio^S336 (settPng off total amoulit -of p]aintiffs' colieofiive

recovery from tortfeasor from p.er occurren.ce U!M iimit). fyuch arialysis is cons[stertt

With the Genaral Asserrjbiy's (Ytandete ttlat-an irtsured's rec4very be -egual whether he

was inaured' by an uninsured; tt:lotorist or att underinsured n`iotarist. Sei3 Otark at 279, fn.

3.

1129) The Supreme Court followed Zlftrell in its recent dacision in Webb V.

IUfcCaff7r, 114 Ohio St.3d 291, 200-7-0hibA162. TYiere, Williarn Webb ("Webb'")

individ>:iai[y an.d as ExecGtorQf"the Estate ofpe0orrah APn Webb; sought LtJM coverage

ucider, a potii;y with limits of $106,000 per persijri and $300,000 per occurrence. Webb

settied his individual persona[ in,jury sJafm a,ga7lst the torlfea.sor #or $26,000. Webb also

° T`tfe 6ufiloma Qourt also noted t•hat the avaitabiiit,y of 41lM c9verage r,ti3ght fisvo ba"err d[ffePent fiad the
pGCupants of ih'e Rratt vdhi©ie bQen ihsured under saparate peliolES rather th8n t.ha single Wastflalt!
p611icy, st4Hn9:

"'Fhis tzase ririrstrates well the muJtip/e-polietes issue, If eaph of the five occup4nts of thhc Prott [vetiicie]
had had aseparate policy of insurance, then each wauid have hrad cbvo'rage tibder his or 1(er tiwn policy
up to tha.ss101e. ptrlicy iirr[itless ahy sums raeceived trom the torife^snr s,ppi(cy" Littta.(1 at 4-$'1, fn. 7.
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settied the Estate's cia+rns against the to&Pasor for $289;?838:08;: which was paid from.

the tartfeasor's automobife Ilakliiity poiicy and was rlivided eq^xelly between litiebb artd

his two chlldren: The tortfeasor's po37cy conta'rned a caverage limit of $30o,.00(3 p.er

aceident. Hased on Liftrell; the Supreme Court summarily rejected a iiinits-to-limits

ctrmparisort and stated thafi, "in a (mae invoiving fnultipie. qiairnants, Uh7t coyerage would

be co.rrtpqred to the arrjt^uY+t paid under an autr5mrabife iiabitity poii'c.y." id. at1d. Wnlle

the Court was unable to determine haVV #tiey r:eached tEre r2umW, ttte partieS agread

that the: arnaunt paid under the tr1€tfeasorts pQ(icy was $269,836:68, wtiirvh the ctlurt

found was the amount avaifatiie for payment. The Supr,ern+e Gourt did rCot r,nnsider the

indtvidual wrongfui deathh beneficiartes" ckalmsa. nor K#id It discuss the division of the

settiement;procee.d's among the wfongfui tleatlt ciaimahts. Rather, the S- upreme Court

oamparad the total amount, paid under the tortfeas9.r's pcilicy witM the per acctdent ii,rrtit

ofthe t)tM coverage; Accord;ngty, the:Supreme.Court determined.that "Webb and cther

ciaimants under his poiipy are underinsuted to the extent that his. UM p.oiicy's, per-

acGident iimit, $309;000, exceeds the amount av,aiiabte for payment," subject to the

ptslioy's, per person timit of $100,p0#), td, at'j(S,

{"} F.ven wer:e we to. agree t17at Dorr"still Vaiidty stands for.the proposition that,

at least as a starting point, separate etfiirrrs must be treated separateiy, antl that an

insurer facing multiple claims for UIM henefits under a sirigte palicy m2y set off ortiy

each claimant's actuai proportion of the recovery from the tortteasor from that ciainiant`s,

per person UIM iimit, the S.R. 20 atnendments to. R.C. $937.18(A)(2)and LiFtreil

nevertheiess require. affirmatioti of the :triai court's entry of summary judgment. th a

case such as this, whore the .ciairhants' recovery, either 'indivittuaiiy or eoi[ectivefy;
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would exceed the amount that they would have recovered had their injuries been

caused by an .uninsured motoTist, we must cQnclude, a&: a matter of Ieyv, that no UIM

coverage is availa}^:le..

(9[31;} VarPdus post=t;iltrs# appellate court deoisions,, inctuding Luokenbrtl u:

Hamr7ton ll9ut his, G'o., barkeApp. N"o, 1524, 2001 4^tiid-1.465rand Gleason v. Gb1lier,

Erie qpp. No,1=-p04`i9+ 2QO0-0.h(o^V03,. upoil urhich the trla't court reiled,; support our

candlushn. here. in: t vckent•tiill, the Seceht{ Ltistriot ^'o,efrt ot AppealS exteosiveiy and

carefully reviewed the Supreme routt's opirtions in Derr, Glarfs, and. l..ffie/1 in, its

oonslderat+bn cf whether coileetive setoft ap#Slied to ctairn.s for Ullul banefits by muftiple

claimants under a single^4imit UlMptiiiet[. The Second 4istrict described the Supreme

C:ourf's treatment of tJte L^rel/ plaims as "perpletting becawse the G:ourt appears to have

considered the ciailMs of multiple patties ('eveg those wi;h individ.Ual and separate

cialhne, as opposed to derivative clalm) as a i;tillective tntit;y, ba'a:ad solety. on whether

airns uore asserted under a single policy of Cnsuranc$: `The Second Distriot'Found

t6e court'e approach 'in Littro to be irtconsistent with the Suprertie Court's eariier

arialysis (n Aerrand Martorist Nlttt. los, Cp v. Andrews, 05 Ohio St,3d 362,1892=G1hio=

21. UltPrnately, hoyvever, de.spite its, emphatid rli"gree.rrwent with Littreil, the cburt

stated: "ltAf]e feel compeiled to foi(ow the most recent. deeisYon of the rjhio 5upr:eme

Court" fiecordingly= the court applied L:lt#ml( an0 held that the claimants were not

entitled tq recover lJIM benetits becaUse they had eailet:tively recsived fronl the

tortPesso0s 9nsurers the amvurtt t#ley wpul^i have collectiveiy receiv.e..d hed `the toatteasor

been unihsured.
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{91a2} In Gleason, the $ix(h Disttict Goupt pf Appeals adtlressed a scenario quite

sirriiiar to that prssentiy be1•ore this couiE. GJeaftrt: invplved two elaims for UIM benefits

under a siiigle policy isstte.d :tiy Autta Ovxners lirsuranee Company wlth: UCiN iini:its of

$300000 per person and $300,000 per occtirrence. Each ciairnant had atready

reeovered the $100,000 per person Iitnit fiorn' the tortfeasor's liabiiity irisurer. Auto

t7wners also paid esch of the claimants an :additional $100;000, but the claimants

argued they were erititied to anclttier $1.00,000 in UINi benefits frorn Auto Owners.

{.1^3} On appeal, the Sirsth District consfdemd the insureds' claims separately

and determined that each was enittietlto co.verage up to.the $300;000 per person limit

of the UtiVt cdvera..ge, The court then reduaed;:}he $$00,000, per person limit for each

insured by the $100,000 that each,Insured receiyed from, the, tQrtfeasor and faund,that

ea^iih vuauld be entitled to recover, up'ta $900t,000 #n LAM cov,er,age, subject ta the

policy's per occurrence limit af,$,3Q0,000. "Henoe, pursuant to the terms of the policy,

even though the [clraiinants] seemingly wouid each be. entitied to SZ00,:000 of UIM

covorage, their recpvery is capped by the `each qccurreneo^ limit of $300,000.

There€ore; tFre actual balancs of I,1IM coverage availafiie to appeiiants to share is

$3.0.0,001), or $1.56,000 aach," ld. at IZ3:

{%34} The Sixth Distr(ct did not end its analysis thare, however, stetartg: "Despite

the foregoing, we find that, statutoriiy; Autb (3wn;ers is not required to pay any further

UIM benefits to appe[lants." Id, at 11$0. The opurt reiterated the O'hio Supreme t;ourts

statement in Glark that the S.D. 20 version of R.C. 3937.18 e:rfisures that a person

injured by an underinsured motorist should not be afforded greater protection than that

which, would have been availatale had he been injured by an uninsured motorist;
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Titere#ore„ t#ie court detetmined that,liaO the toiffea;scr been uninsured, the claimants

could haue .eeceived, at mast; ttre $^00,0f0, per occurrence poiiay limit, or $150,000

when divided between them. Because the ciaimanN had already recovered more than

$150,000 each ($100,000 each from the tottieasor and an additipnai $1,0Q;000 each

frotn Auta Owners), the coort found thi^t Auta Owner,s was nct req,utretl tia pay any

furEher UiM t}e,neft's.

fqA5.} Although, appellants° a#krrrnpt to disttngttisii d%aisciri by arguirig that the

claimants there were entltled to n© further iJttvi benefts: only be-Ouse Auto Osuriers had

al¢eady poisi $20i3,000, the &arbe ambunt.that aptsetiarats soek he;re, the- court'a opinion

does not support appellarrts' argumerit:. NowhETe dEree tlie Siitfh Qistrict. au,ggest that

the elairrunrits in C3leaso;n were, in fact, entitied to the $200,000 that Auto Owners paid.

Rather, the court cPneluded that the claim'ants were only entitled to split $100,000 in

addition to the collective $200;0"00. peid kiy the tortfewr Sc tW, the.ir recqVery would-n4t

exi eed what tfiey oauid haVe received had the tQrtteasor been unlhsured; Thus, We are

unpersuaded by appellants' a#tentpt to ciis#,inguisfr Gleason:

(1351 Upon review, we find .o,urseiVes. dornpell,ed to epply fho 'a,nalysis set fcrrth in

Litlre!l and subsequently applied in var'rous appellate cases, ii1cCuding Lueken6il! and

Gleason. Had t3y/.omaok been ;uninsured, appellants, cQliectively, :couid have recovered

up to $300,000 in UM benefits, represenfiJng the Brown ptrlicy's per occurrence limit.

Appollents have, aiready rescivered $3t3p,900 from the 1/Uo.mack. Allstate policy. Any

further recovery of UIM benefits .would blatantlj+ disregard the 'supreme Gcsurt`s analysis

in l fttreli and 1Nehb; Aecordingly, we fitrd ntt errqr .in the trial caurPs entry of sumrrta'ry
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judgment in favor of Nationwide on appellants' claims for UIlvl ben

poiicy. Thus, we. overrule appellants' first assignment of error.

!ts unrJer the Brown

{yi37} By fiheir second assignrnerat ef etsctr, appe}lan'ts oontend that the trial court

erred by enneiuding that Walker Ps not entitied to UMIN1M coveragp uriz#et the Walker

umbrelia poiicy and the Brtiwrt polioy:.

{1[38} The Walker umbralla poiicy's U:tvl endor,aement prov'io.os, ih part:

It is aBre,ed that this endotsernerit., is subjeot to the tenns atid
contlitions cffi ti3e unirisuiect rnotorists oovotago in2slUded In
an urrdsrlyirr^ pol9ey ar .ps^)ioies.of iinsulranoetYescribad im.the
Deolera'tions earcept as rnodifled barein:

We wlll pay up to your Personal Umbrella poiicy's limit of
liabitity the amount that an fhstired is legali.y entitled to
reoover from .ftie ouyner or driver of an uninsured motar
veltiole. Da"Ages musfee,aul} from an aecidon# arising aut
of. the o.wnerstrp, rneintenanqe; or iase. of th6 urtinsured
mptor veh)ble. The-foilaWing coindifiiins iipply.

7. You must maintain an underlying insurance pr,iicy or
poiicies described in the C7eGlarations WhicM provide
uninsured -motoriSts opverage +rtrith the l'isted uridetlying
litmts;

2, bl/e shall be liable only for damagges in axcess af the sum
oh

a. the amount ^received fririn your required unrierly'ing
uninsured rnotoriste coverage; end

b, the tatal amount reaeiued beoause af the, loss frorrt, or ori
behalf,of, the liable party; but not less then the amount 4f
s.uch underiying tirnits.

3. The totat limit of irur fiabiiity for the coverage prouided in
this endarseman't shali be as S}towil; in the 17oelqratiorie,

4. This eovetage Vrilj apply onfy to losses tMat ara payable
by your underiying coverage.
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5. If the insured dies, we wili pay this amount to the
irrsured's legal representative,

(9[39^t Tlie Wulker urnbrella poiicy declarations inblude a 5chedt:ile of Required

Underlying lnsurartces, wrh[ch lists the Vl/alker auto,policy and a hr?tneowner's policy but

does nat ifst the Brown policy. It is uiidiap.utetl that neither the Walker auto policy nor

the. horfleowner's policy providss cpver^sge ;for the suEij6ixt ttoeid.ent. Nevertheless,

appellants argue that, because section fiaur iirnits cpverage to iossw "payabls byyour

urtderlying e.overpe" but dpes np{ refer to "reqtiired" unci;erlyin'g covei-age or eoverage

"riescribed in the [Jeclaratltans," the BroA!vr1 polic,y provides Walker with underlying

coverage that triggers coverage under the Waiker umbrella policy.

[1401 The trial court rejected appeilants" pcs'ition.. First, having concluded that

no UIM coverage wa.s available 1:00ny` insure,d'urid"er tiie Brown policy, the trial court

fvawnd that Waiker was not e,ntitled to recovor Ltnder the Brown polic.y. Based on our

reasoning with respect to appellants' first assignrnent of error; we concur that Walker

was not entitled to recctvef under th:e Browri policy: Beconil,, viewirig the Walker

urr.xb)-elta policy as a whofe -and fi`nding no ambiguity in ats UM endcrsetnettt, tkie Mal

enurt found tizat the undedying coverage referred to in sectiori four ia the required

UfvifUiM coverage in the Walker auto policy, as listed in the policy declarations.

Because the Walker auto policy,concededl,y provides no t11M coverage in this ca.se, the

trial courf deterrllined that Wa.!)cer was nqt entitled tb U.1J1dC.coVe"rage under his 4mbrella

paJiay.

1g[41} Qn appeal, appellants arg:ue that tiie trial court erreel, by falling to constrcre

the Walker umbrella policy in favor of appellants attd by reading into the UM

endorsement a requirement that UM/UfN1 coverage in ar) underlying policy described in
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ft deciarati4ns must apply betbre the umbrelta polioy`s excess coverage becomes

availabie, Nationwide, on the other hand, ccintends fhat the Walker umfarella policy

urlarnbigticiusly reqttires that„ befora exCess ccyerag4;beoptnet availabie, the loss must

be covered under, one ea# the reqyired coverages tts#erJ in the :poii:cy declarations. Upon

review of ttae parties' arguments anti the reldvant policy. lapguage, we agree with

Nationwide and find no error in the trial court's analysis,

(142;1 First, the Walker urt7bmlla poticy provides that UM coverage thereunder "is

subject to the temts and conditions nf the jUtVl) ,coverage included iti an underlying

p'oiicY or polic,ieo of insurance daseribea' in €he Declaratipris except as rnoddified [by the

UM endorserraent]," (Emptta'sis 8ddled ) Nakt, tha Ui/atlter uoibrella policy's 1J.N!

endotsement expressty, pprovides coverage oniy for dsrnages in exCess of "the amount

re,ceived from your r'eqrfir.ed underlying {UiVl] caverage." (Emphasi's added.) Ulfhile

appellants argue that such languag.e„ ro,e,rely establishes a contracfual floor for

Natiqnwida"s liability;. we find that the cited 'cflnttitior( necessarily prQsupposes. the

availability of coverage for the IoSs from the required underlying UfVf/UIM coverage. In

this case, the required underlying UM1U1M coverage, as set forth in the Walker umbretla.

pnlipy declaratiriris; sterrrns ssslel^+ from the. Walker auta pqlicy; Which provides no

coverage applicabie lq the subject accident, Reading the, Walker umb.rella policy and;

specifically; its UM, endorsement 'in: Jts entiXety, it is clear that cove"r,oge arises

thereunder only where the Icrss was fifst payable by the underiytng coverages listed in

the pollay decJarations. The poiicy requires the'insured to maintain the. palioies set ficrth

in the decla"rations with specified, lirnits, brnits coverage to an anlount in excess of the



Na: 47AP 57Q 24

cover-age obtained under the:.poliCles set forth in the declarations; and generally makes

ooverage stibject to the terms and conelition"s of the policiss set forth itt the declarations..

(1.431 The fact that secticn foqr, r.efers to °unt(e,rlying c6veragi3" rather than

°required" coverage or cove,rage °deserlbed. iri the 4sctaration. s" dpes not create

_ambiguity irt the tJiy endzsrseritelit Nerr does that condition mo.dify the requirernent that

UIM coveraga under the Umbrella pafiey 6 siatijeet to the terms and cendition5 of the

UIM coverage provlded by the underlying pplfdies ifoscr"ibed in tiie dsclaratians. Lastly,

appeliants' roference to the Bankruptcy poiicy ppntfifiott in ttte Ulftiiker um'hrella policy

does not create arnbiguity about'tiie.meanitig of "iinderlyPng coverage." The Bankruptcy

prqvision provides, in part, that "Baniirupte,y or Instaiven.cy qf "*" another insurarice

carrier providing underl,ying coverage will not caus4 the Insurance provided by this

poiicy to replace such under(ying qoverage. The ooverage prgvided by this policy will

apply As if the underlying coverage vuas valid and colloctible:" ilUhile that provision

indicates that another insurer may issue underaying coveraga, it does not support

appellants' argument that such coveraga need not be Gsted in the Schedule of Requirod

Ui3deriyinq: lnsuranees .in the iA(alkar umbrolla poliey daclarations, b.efore such an

underlying pollcy prciuides a basis for the etension df exeess cov.eraga:

{144} Appellants identify, and this coUrt's research re-veals, no Gthio case law

finding ambiguity in the fenguage utili2e.d in the V4ialker uiaibreiia po(icy's UM

endorsement. To the cvntr;ary, this c4.Urt has previQUSIy considered the language

contained irt the Walker umbreqa policy and ooricfuded that tlii'vi coverage under the

umbrella poticy arises oniy where the plalntiffs are firat entitleri to UifVi coverage under

one of the underlying policies iisted in the umbralJ,a poiiBy's dde.iara(tibtlo. 8i;e R,yr©s v..
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Loparp, Fra:llkiin App: No. 08AP-1140, 2008-Ohio.077, at'¶24. Finding noambiguity in

the Waiker umbreAa poficy, we apply the plain rheaning of the :c>7rttr-aotuai language.

See W'a1lace v. State Farm 11!lert. ln.s. Gta:, Fuiton App. -t'Jo: (5-0,7-012,. 2007-qliio-6373, at.

¶i5, citing 1C%tocoabas v, Pxogressirra In's. Ctl, (QEt: 6, `t998^, Huron App. Ne, L-98^946^;

Here, because neither of the- underiyfng potici?;s. listed in the: Walker uAnbreiia policy's

deciarations provides: coverage for the subjpot a;ccident, no coverage under th+? Walker

umbrella policy is triggered. :Aecordingiy, ws find no error in the. trial crsurt's granf of

summary ludgrnent on appellants' ci.arms regarding entitiement to cAverage under the

Waiker umbriMifa poitdy. As such, we overruie appeAantS' second assignment of error.

{145} Lastly, ih #heir third assfgnment of error, appeat3nta contend ihat the trial

caurt erred tiy etitering sumnzsry jent in, f^uCr Af iVatipnwide an appetlants' baef

faith ciaim, An insurer feiis to act in gaod faith where it. denies a diaim and.such deniai

"is not preciicated upon circumstances that furnish reasanroble jtastification theref.or."

Zoppv v. t=ternesteadl Irrs, C_o, (1994); 71 Ohio St;3d -382, paragraph one of'tftie syilabus.

A laok of reasonable justi5catitrn exists where an insurer reFuses to pay a etaim in an

arbitrary or capricious manner.. Natfonwide lrts. ^Fnt. v. Progressive Specialty Ins. GtS:,

Franklin App. No. Q1P±F'-1223, 2002-Qhi:o=3:071I, atI°[t3, elt'ing Hart. v. Flepub-!tc Mut. Ins.

Co. (1949); 152 0hio St. 185, 138. Having deterrXtitied that nppetiants were=not entitled

to UIM coverage Lndar the Nati,onwide poficies at tssue hete, and that Nationwide

denie.d coverage, we find no error in the friai court+s entry of summaryappropriately

judg- merit in favor of Nationwide. on appellant5` ciairrrs far Qad fFa7th. AMOretingiy; we

overrute appefiants'third a.ssignmenipf error.
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{+^4d} Having erver:ruied app,ellants' thaee assigr%ments of orrer, we affirm the

judgment of the Franklin County Court ;pf Oomrslon Pli;es:

Judgrnent affirmed.

McORATH, P:J., and BRUINN, J,; cbnei[r.



IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT
2888 JAN 22 P,^1 1: 39

"ER"{ GF COURTS

Timothy J. Brown, Administrator of
the Estate of Kourtney T. Brown,
Timothy J. Brown et al.,

Plaintiffs-Appel la nts,

V.

Nationwide Mutual Insurance Company,

Defendant-Appellee.

No. 07AP-570
(C.P.C. No.05CVC04-3901)

(REGULAR CALENDAR)

JUDGMENT ENTRY

For the reasons stated in the opinion of this court rendered herein on

January 22, 2008, appellants' assignments of error are overruled, and it is the judgment

and order of this court that the judgment of the Franklin County Court of Common Pleas

is affirmed. Costs shall be assessed against appellants.

FRENCH, J., McGRATH, P.J., and BROWN, J.

By^f !l1!^lsL"^L._._.-.---_
udge Judith L. rench

27 ,
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