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EXPLANATION OF WHY A SUBSTANTIAL CONSTITUTIONAL QUESTION
IS INVOLVED AND WHY THIS CASE IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST

There is no more fundamental constitutional right for the injured than a right to a remedy.
Appellant Ricky M. Torchik (“Appellant”) sustained damages which are uncompensated by the
Workers’ Compensation system and are a substantial fundamental right. Appellant sustained
physical pain, anxiety, mental distress, loss of enjoyment of life, inability to perform everyday
activities and physical impairment. Those damages are left uncompensated by the current
Workers’ Compensation system and Appellant has been denied a fundamental right seeking
redress for those damages.

This case presents an issue of great public and/or general interest because any time
immunity is granted to a wrongdoer who subsequently is not responsible for the damages they
create that cost, as in this case, is shifted to all Ohioans in the form of higher costs and taxes. As
a society, we value our first responders who already shoulder significant risk for the benefit of
the common good. Anytime a court expands that risk, at the expense of the public, it is of public

interest.



STATEMENT OF THE CASE

Appeliant was injured on February 4, 2003. Appellant timely filed a Complaint against
Jeffrey M. J. Boyce (hereinafter “Boyce”) and Appeliee Daniel Heskett (hereinafter Appellee),
asserting personal injury. Both Boyce and Appellee filed Motions for Summary Judgment
asserting they were entitled to judgment as a matter of law. The trial court granted Boyce’s and
Appellee’s Motions for Summary Judgment on August 11, 2006.

Appellant timely filed his Notice of Appeal with the Fourth Appellate District Court on
September 7, 2006. Appellant originally appealed both the trial court’s decision as to Boyce and
Appellee. Appellant withdrew his Appeal regarding Boyce and appealed the decision as to
Appellee only.

On February 1, 2008, the Fourth Appellate District issued its Decision and Judgment
Entry overruling Appellant’s appeal and affirming the trial court’s decision of granting

Appellee’s Motion for Summary Judgment.



STATEMENT OF FACTS

On February 4, 2003, Appellant was acting in the course and scope of his employment as a
Deputy Sheriff with the Ross County Sheriff’s Department when he was injured. Appellant was
dispatched to the property owned by Boyce, located at 213 Sulfer Spring Road, Chillicothe, Ohio.
Appellant went to the property to investigate a burglar alarm,

Appellant had been to this property on previous occasions due to the unexplained tripping
of the burglar alarm. While on the premises, Appellant checked the doors and windows in front of
the home and then went to the rear of the premises to check the back door. In order to gain access

to the back door, Appellant had to go up a set of stairs to a deck which led to the rear entrance of the
premises.

After concluding his checks on the property, Appellant was exiting toward the way he came,
when he attempted to descend down a set of stairs which collapsed underneath him.

As a result of the collapse, Appellant sustained serious permanent injuries to his knees and
other parts of his body, incurring medical expenses, wage loss, impaired earning capacity, and other
general damages recognized under Ohio law. Specifically, Appellant suffered physical pain, anxiety,
mental distress, loss of enjoyment of life, inability to perform everyday activities, and phystcal
impairment. These are items of general damages recognized under Ohio law, that arc not
compensated under Ohio’s Workers’ Compensation system.

Boyce purchased the land and built the house on it to completion in October 2000. Boyce

had contracted with Appellee to build the home, construct the deck, and to construct the steps lo the



deck. The deck steps were built without handrails and the baseboard of the deck was not attached
to the ground, so it raised and lowered when the ground would freeze and thaw.

Tt was alleged before the trial court that the steps were negligently designed and constructed.



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law: The public policy considerations which justify
immunity to private property owners or occupants for their negligence
when firefighters and police officers enter the property, under authority
of law(The Fireman’s Rule), does not extend to unrelated negligence of
independent contractors who create hazards on private property.

The trial court granted Appellees’ Motion for Summary Judgment applying the
benefit of immunities obtained within the Fireman’s Rule to third party independent contractors.
The trial court stated that if Appellee’s negligence was the sole issue in the case, there was a genuine
issue of material fact concerning the negligence of Appellee and would overrule the Appellee’s
Motion. However, Appellee asserted that the Fireman’s Rule should govern liability to the third
party independent contractor.

The trial court acknowledged it could find no Ohio case that applied the Fireman’s Rule
beyond the traditional application of property owners or occupiers, but nonetheless applied the
immunity doctrine to the benefit of Appellee, a non-property owner/third party contractor.
Furthermore, neither the trial court nor the affirming Appellate Court gave any justification for
expanding this immunity doctrine except to say that no case law appears to prohibit it. Therefore,
this is a case of first impression in Ohio.

The Fireman’s Rule is a special limited duty rule that insulates a property owner or occupier
from negligence claims of firefighters or police officers unless the homeowner’s or occupier’s
conduct fits certain exceptions to immunity. The policy justification for the rule generally addresses
the unfairness of imposing liability upon a property owner or occupier for injury when the firefighter
or police officer entered upon the property, without invitation, or notice to conduct official business.
Further, the property owner or occupier is not in a position to anticipate an emergency. they could not

protect themselves or insure the safety of the premises.
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Neither the trial court nor the Appellate Court could find any support in the case law to
expand this immunity doctrine beyond its traditional application and they did not provide any
rational basis or explanation as to why an independent contractor ought to be immune for their
negligent acts based upon any public policy consideration.

The Appellate Court, echoing the rationale of the trial court, stated as follows:

In the case at bar, we agree with the trial court’s conclusion
that an independent contractor who performed work upon
private property may invoke the fireman’s rule to bar an
injured public safety officer’s negligence claim. Although
Ohio courts traditionally have applied the rule in the landowner
context, nothing in the cases suggests that the rule is limited to
the land owner context.

(Appeliate Court’s Decision and Judgment Entry, p. 11.)

While the trial court discussed rationale that police officers and firefighters assume the risk
of encountering unexpected hazards and that this type of loss is better compensated through the
Workers” Compensation system rather than through a civil action, neither the Appellate Courts or
the trial court gave any policy discussion as to why the negligence of the independent contractor
should be forgiven when their negligence happens to injure a first responder to an emergency.

This Court last addressed the Fireman’s Rule and the public policy behind the rule in Hack
v. Gillespie (1995), 74 Ohio St.3d 362. In Hack, this Court was being asked to abolish the rule. In
the instant case, Appellant is simply seeking a ruling that the doctrine not be expanded without

Jjustification.

This Court in Hack laid out the public policy considerations supporting the Fireman’s Rule.

Addressing those justifications, this Court discussed three identifiable policies supporting the rule,

as follows:



As can be gleaned, this court’s holding in Scheurer is based
on certain legal theories and various public policy concerns.
First, fire fighters and police officers can enter the premises
of a private property owner or occupant under authority of law.
Hence, fire fighters and police officers can be distingnished from
ordinary invitees. Id.,175 Ohio St. at 168-169, 23 0.0.2d at 456,
192 N.E. 2d at 41-42. Second, because a landowner or occupier
can rarely anticipate the presence of safety officers on the premises,
the burdens placed on possessors of property would be too great if
fire fighters and police officers were classified, in all instances, as
invitees to whom a duty of reasonable care is owed. Id., 175 Ohio St.
at 170, 23 0.0.2d at 457-458, 192 N.E. 2d at 43. Third, the rule has
been deemed to be justified based on a cost-spreading rationale
through Ohio’s workers’ compensation laws. In this regard, this court
has recognized that all citizens share the benefits provided by fire
fighters and police officers and, therefore, citizens should also share
the burden if a fire fighter or police officer is injured on the job. Id,.
175 Ohio St. at 170-71, 23 0.0 2d at 457, 192 N.E.2d at 43.

Id. at 367.

Tnn Hack, this Court re-examined the public policy issues surrounding its continued support
of the Fireman’s Rule. In examining this Court’s prior policy justification for the rule, the focus is
clearly on the unfairess to a premises owner or occupier who may incur liability because
of a policeman or fireman entering the premises for purposes of doing public business.

The early justifications for the rule stem from immunizing the premises owner or property
owner from liability, specifically, if they started or caused a fire which brought the firefighter to the
premises. Over time various jurisdictions have expanded the scope to defects and hidden hazards on
the property.

There is no public policy consideration served by granting immunity to a non property owner.
The lack of justification for expanding the rule serve as a warning. Those justifications for the
Fireman’s Rule do not apply to a third party contractor. The contractor’s duty, “standard of care”,
is set at the time the work is being performed. Specifically, in this case, a contractor would be
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expected to construct steps suitable for their foreseeable and intended purpose.
As long as the use of the steps is foreseeable, then the contractor’s duty, constructing the
steps sufficient to hold the weight of a person and provide a handrail, is set at the time the work is
being performed. The duty should be the same af the time whether the person is a next door
neighbor or a police officer using the steps.
Unlike the property owner who cannot anticipate an emergency, or the condition of the
premises during the emergency, the contractor does not face this uncertainty, and so the justification
for immunity does not exist.
In fact, when the trial court attempted to apply the criteria for the Fireman’s Rule to the third
party contractor, it became nonsensical. For example, in trying to apply the Fireman’s Rule to the
Appellee in his independent contractor status, the trial court stated the following:
In the case at bar, there is no evidence that Heskett was
on the premises when officer Torchik was injured.
Further, no evidence shows Heskett was aware of Torchik’s
presence on the premises. Therefore, the Court finds that
as a matter of law, no affirmative act of negligence on
Heskett’s part of any willful or wanton misconduct.

(trial court Decision and Entry, pp. 6-7.)

It is clear that the trial court’s effort to apply the exceptions of the Fireman’s Rule to the
independent contractor makes no logical connection to the analysis of past cases. When trying to
justify the rule relating to property owners or occupiers, it was relevant as to whether or not the
premises owner was on the property at the time of the fireman’s or officer’s visit. That notice to the
premises owner of the presence of the police officer was relevant in terms of giving the property
owner an opportunity to warn of hazards. These discussions make no sense when discussing why

a third party contractor, who would not be expected to be on the premises once his work was

completed, would somehow be immune from liability simply because the contractor was not at the
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property at the time that the police officer was injured.

Appellant asserts that when analyzing this Court’s and other courts’ discussion of public
policy concerns supporting the adoption of the Fireman’s Rule, some of those discussions are policy
justifications versus policy rationalizations. For example, when we look at the need for an immunity
rule, the policy justifications stem from the unfairness to the premises or property owner for
incurring liability if their negligence caused a fire or other hazard to fire and police. It was out of
the concern that people would not call in fire and police alarms for the fear of being sued that the rule
was born.

Many courts have come up with other rationalizations for the fireman’s rule which really do
not focus on the unfairness to the premises or property owner, but justify the rule because of other
avenues of recovery for the police officer and fireman. Specifically, as discussed in Hack, courts
have also taken into consideration that firefighters may assume certain risks in their profession or
that there is another available source of compensation, throngh the Workers’ Compensation system.

Appellants assert that rationalizations should be distinguished from justifications in that the
focus of expanding this rule should look to the benefit or detriment of the person who is gaining the
immunity versus the fireman or policeman who are giving up the immunity. Said another way, the
question before this Court is whether or not we should expand these immunities to a non-property
owner, hon-occupier, independent contractor. In analyzing this narrow question of expanding the
immunity doctrine, we should only look to the policy justifications and whether or not they fit the
independent contractor.

The concerns that the independent contractor who may have caused a hazard on the premises
might not call fire or police because of their conduct does not fit. All of the public policy concerns

9



about failing to report fires or crimes because of risk of being sued do not fit. The consideration that
property owness do not invite firemen and policemen upon the property or have notice of when an
emergency may arise and cannot be insurers of the premises 24/7 does not fit. The independent
contractor’s duties are fixed at the time the work is being performed. In effect, the independent
contractor is providing a product which must be fit for its intended purpose. There is no justification
for the Fireman’s Rule to be applied to the independent contractor who creates a hazard on private
property. It is important to note that many states have adopted the Fireman’s Rule. The remainder
have either abolished the common law rule by case law or statute.! Many  jurisdictions have
moved toward a trend of restricting or eliminating the Fireman’s Rule.

In a case very similar to the instant case, the Supreme Court of Towa refused to expand the
rule to contractors in Rennenger v. Pace Setter Co, aka Pace Setter Company, Inc., 558 N. W.2d 419
(1997). In Rennenger, a firefighter sued a contractor involved in a renovation of an apartment
building for injuries sustained when he fell from an unguarded and un-railed deck area of a building
while fighting a fire. The District Court of Poke County granted Summary Judgment for the
contractor on the basis of the firefighter’s rule. The Court of Appeals reversed and the contractor
and appealed. In reversing the trial court and affirming the appellate court, the Supreme Court of

Iowa held that a contractor was not protected by the firefighter’s rule since the alleged negligent acts

! States that have abolished or declined to adopt the rule by court decision include the following:
1. Colorado, Wills v. Bath Excavating & Constr. Co., 829 P.2d 405 (Colo. Ct. App. 1991)
2. South Caroling, Trousdell v. Cannon., 572 S.E. 2d 264 (2002)

3. Oregon, Christensen v. Murphy., 678 P. 2d 1210 (1984)
4, Pennsylvania, Mull v. Kerstetter., 540 A.2d 951 (Pa. Super. Ct. 1998)
5. Texas, Juhl v. Airington., 936 S.E. 2d 640 (1996)

Abolished by statute
6. Florida, Fla. Stat. §112.182
7. Michigan, Minn. Com. Laws § 600.2965
8. Minnesota, Minn. Stat. § 604.06
9. New Jersey, N.J. Stat, Ann §2A:62A-21
10. New York, N.Y. Gen. Oblig. Law §11-106
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of the contractor that resulted in the firefighter’s injuries were independent from the act which
created emergency to which the firefighter had responded. Towa’s approach, like other jurisdictions,
demonstrates that courts are not rushing to provide immunity unless there is a reasonable
justification to do so.

Lastly, one of the policy rationalizations for implementing the Fireman’s Rule is that
firefighters have other methods and means of compensation, specifically, the Ohio Workers’
Compensation Fund.

This Court last addressed this issue in 1995 when subrogation was not as important and as
profound as it is today. Under the current law, the Bureau of Workers’ Compensation is very active
and aggressive in asserting its subrogatin rights when third parties are responsible. Another public
policy is served where we allow the responsibility for wrongful conduct to be bom by the
wrongdoer. It does serve the public policy of requiring wrongdoers to shoulder the burden of the
costs associated with their negligent conduct rather than requiring the Bureau of Workers’
Compensation to shoulder the cost.

Public policy will be well served by requiring independent contractors to stand behind their
work and to do their due diligence in meeting the standard of care permitting immunity will only
foster substandard work. First, it will prevent unnecessary injuries to not only firefighters but
neighbors and invitees to the premises. It will prevent unnecessary injury, unnecessary wage loss,
and unnecessary medical expenses. Further, in those instances when there is a loss, that loss should
be bourn by the wrongdoer. In the present day, where the Bureau is very aggressive in asserting
subrogation, it does not serve the best interest of Ohioans to permit the Bureau to absorb Josses
where subrogation exists.

11



Because of these competing public policies, Appellant asserts that this Court should only
expand the Fireman’s Rule when the original justifications demand it. However, in looking at the
rationalizations for the Fireman’s Rule, public policy actually leans in favor of limiting the scope of
the rule to its original intention and not expanding the rule to incorporate the negligent conduct of

independent third parties.
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CONCLUSION
For the above stated reasons, Appellant Ricky M. Torchik contends that a matter of first
impression has been presented to this Court along with a substantial constitutional question and case
of public or great general interest for the Court’s consideration. Justice requires this Court reverse
the Court of Appeals and not unnecessarily and without sound basis expand the application and

scope of the Fireman’s Rule as it presently exists in Ohio.

Respectfully submitted,

TODARO & WAGONER CO., L.P.A.

Frank E. Todar%;ﬁé 8500)
471 E. Broad St Ste. 1303
Columbus, Ohio 43215

Tel:  614-242-4333

Fax: 614-242-3948

Email: frank@todarolaw.com

ATTORNEY FOR APPELLANT,
RICKY M. TORCHIK
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COURT OF APPEALS

IN THE CCURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT _ 2 ‘6
ROSS COUNTY . DBFEB-‘ PH :

: FILE §
b {PLEA
RICKY M. TORCHIK, : ROSS th;\‘GFt{"qé%s
Case No. 06CA2926-E Y DL HIRTOR.

Plalntlff—Appellant
V.
DECISTION AND JUDGMENT ENTRY
JEFFREY M.J. BOYCE, et al.,

Defendants-Appellees.

APPEARANCES:

COUNSEL FOR APPLELLANT: Frank E. Todaro, 471 East Broeoad Street,
Suite 1303, Columbus, Ohio 43215

COUNSEL FOR APPELLEE
JEFFREY M.J. BOYCE: John I.. Fosson, 325 Shannon Drive,
Chillicothe, Ohio 45601

COUNSEL FOR APPELLEE
DANIEL HESKETT: John C. Nemeth and Michael J. Collins,
21 East Frankfort Street, Columbus,
Ohio, 43206

CIVIL APPEAL FROM COMMCON PLEAS COURT
DATE JOURNALIZED:

ABELE, P.J.

This is an appeal from a Ross County Common Pleas Court
summary Jjudgment in favor of Daniel Heskett, defendant below and
appellee herein, and Jeffrey M.J. Boyce.!

Ricky M. Torchik, plaintiff below and appellant herein,

assigns the following error for review:

! Appellant initially appealed the trial court’s decision as
it relates to Boyce, the landowner, but subsequently withdrew the
assignment of error. Boyce then filed a motion requesting that
we dismiss him from the appeal. We grant Boyce’s motion to
dismiss and consider this appeal only as it relates to Heskett.
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“THE TRIAL COURT ERRED TO THE PREJUDICE OF
THE PLAINTIFF-APPELLANT WHEN IT GRANTED
DEFENDANT-APPELLEF, DANIEIL HESKETT’S MOTION
FOR SUMMARY JUDGMENT BY APPLYING THE
‘FIREMAN’S RULE’ BEYOND THE SCOPE OF THE
PROPERTY OWNERS AND APPLYING THE RULE TO
INDEPENDENT CONTRACTORS.”

In February 2003, appellant, a Ross County Sheriff’s Deputy,
visited Boyce’s property to investigate a burglar alarm. While
on the property, he suffered injuries when the steps of a wooden
deck collapsed. Appellee, a building contractor, constructed the
house, the deck, and the steps. Appellant subsequently filed a
complaint against Boyce and appellee and alleged that they weré
negligent.

Both Boyce and appellee requested summary judgment and
asserted that the “firemaﬁ’s fule” barred appellant’s claims.
The trial court agreed and granted both Boyce and appellee
summary Jjudgment. The court recognized that no Ohio court had
expanded the rule to apply to non-property owners, such as an
independent contractor who performed work upon the premises, but
reasoned that “it would seem anomalous to apply the fireman’s
rule only to the oﬁner or occupler of property and thus restrict
the owner or occupier’s liability while the contractor’s
liability would be governed by traditional concepts of
negligence, thus requiring a determination as to whether the
officer is a licensee or invitee.” This appeal followed.

In his sole assignment of error, appellant asserts that the

trial court erred by granting summary judgment in appellee’s

favor. Specifically, he asserts that the trial court improperly
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concluded that the fireman’s rule applies to negligence claims
against independent contractors. Appellant argues that the rule
applies only in the context of a premises liability claim against
the owner or occupier of the property, not against an independent
contractor who performed work upon the property.
A
SUMMARY JUDGMENT STANDARD
Appellate courts conduct a de novo review of a trial court

summary judgment decisions. See, e.g., Grafton v. Ohio Edison

Co. (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241. Accordingly,
appellate courts must independently review the record to
determine whether summary judgment is appropriate and need not

defer to the trial court's decision. Brown v, Scioto Cty. Bd. of

Commrs. (1993), 87 Ohio App.3d 704, 711, 622 N.E.2d 1153;

Morehead v. Conley (1991), 75 Ohio App.3d 409, 4i1-412, 599

N.FE.2d 786. Thus, to determine whether a trial court properly
granted summary judgment, an appellate court must review the
Civ.R. 56 standard as well as the applicable law. Civ.R. 56(C}
provides:

Summary judgment shall be rendered forthwith if the
pleadings, depositions, answers to interrogatories,
written admissions, affidavits, transcripts of evidence
in the pending case, and written stipulations of fact,
if any, timely filed in the action, show that there is
no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter of
law. No evidence or stipulation may be considered
except as stated in this rule. A summary judgment
shall not be rendered unless 1t appears from the
evidence or stipulation, and only from the evidence or
stipulation, that reasonable minds can come to but one
conclusion and that conclusion is adverse to the party
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against whom the motion for summary judgment is made,

that party being entitled to have the evidence or

stipulation construed most strongly in the party's

favor.
Thus, a trial court may not grant summary judgment unless the
evidentiary materials demonstrate that: (1) no genuine issue as
to any material fact remains to be litigated; (2) after the
evidence is construed most strongly in the nonmoving party's
favor, reasonable minds can come to but one conclusion and that

conclusion is adverse to the nonmoving party; and (3) the moving

party is entitled to Jjudgment as a matter of law. Vahila v. Hall

(1997), 77 Ohio St.3d 421, 429-30, 674 N.E.2d 1164.
B
NEGLTIGENCE ACTION
A negligence action requires a plaintiff to establish that:
(1) the defendant owed the plaintiff a duty of care; (2) the
defendant breached the duty of care; and {(3) as a direct and
proximate result of the defendant's breach, the plaintiff

suffered injury. See, e.g., Texler v. D.O. Summers Cleaners

(1998), 81 Ohio St.3d 677, 680, 693 N.E.2d 217; Jeffers v. Qlexo

(1989), 43 Ohio St.3d 140, 142, 539 N.E.2d 614; Menifee v. Ohio

Welding Products, Inc. (1984), 15 Ohio St.3d 75, 472 N.E.2d 707.

If a defendant points to evidence to illustrate that the
plaintiff will be unable to prove any one of the foregoing
elements and if the plaintiff fails to respond as Civ.R. 56
provides, the defendant is entitled to judgment as a matter of

law. See Feichtner v. Cleveland (1994), 95 Ohio App.3d 388,
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394, 642 N.E.2d 657; Keister v. Park Centre Lanes {(1981), 3 Ohio

App.3d 19, 443 N.E.2d 532.

In this case, the central dispute is the duty, if any, that
appellee, an independent contractor, owed to appellant, a police
officer. Appellee élaims that the fireman’s rule sets forth the
applicable duty. Appellant counters that the rule does not
apply to his claim against appellee, a non-landowner or non-
occupier, and because the rule does not apply, ordinary
negligence principles define appellee’s duty.

c
THE FIREMAN’S RULE

The fireman’s rule is a special, limited duty rule that a
landowner or occupier owes a firefighter or police officer who
suffers injury while on a property ownher’s premises in a
professional capacity. The rule provides: “An owner or occupier
of private property can be liable to a fire fighter or police
cfficer who enters premises and 1s injured in the performance of
his or her official job duties if (1) the injury was caused by
the owner's or occupier's willful or wanton misconduct or
affirmative act of negligence; (2) the injury was a result of a
hidden trap on the premises; (3) the injury was caused by the
owner's or occupier's violation of a duty imposed by statute or
ordinance enacted for the benefit of fire fighters or police
officers; or (4) thé owner or occcupier was aware of the fire

fighter's presence on the premises, but failed to warn f[him] of
g

any known, hidden danger thereon. (Scheurer v. Trustees of Open
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Bible Church [1963], 175 Chio St. 163, 23 Ohio Op.2d 453, 192

N.E.2d 38, paragraph two of the syllabus, followed.}” Hack v.
Gillespie (19%96), 74 Ohio St.3d 362, 658 N.E.2d 1046, syllabus.
The Ohio Supreme Court first adopted the fireman’s rule in

Scheurer v,. Trustees of Open Bibkle Church {(19263), 175 Ohic St.

163, 23 0.0.2d 453, 192 N.E.2d 38. 1In that case, a police
officer suffered injuries when he fell into an open excavation
pit while investigating a reported break-in at the premises. The
court held that the police officer could not recover against the
property owner for negligence and stated: “A policeman entering
upon privately owned premises in the performance of his official
duty without an express or implied lnvitation enters under
authority of law and is a licensee. Where a policeman enters
upon private premises in the performance of his official duties
under authority of law and is injured, there is no liability,
where the owner of the premises was not guilty of any willful or
wanton misconduct or affirmative act of negligence; there was no
hidden trap or wviclation of a duty prescribed by statute or
ordinance {for the benefit of the policeman) concerning the
condition of the premises; and the owner did not know of the
policeman's presence on the premises and had no opportunity to
warn him of the danger.” Id. at paragraphs one and two of the
syllabus,

In Bradyvy v. Congolidated Rail Corp. (1988), 35 Ohio St.3d

161, 519 N.E.2d 387, the court re-visited the fireman’s rule. In

Brady, a police officer suffered injuries while pursuing a
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suspect. The officer fell and hit his knee on a piece of loose
rail laying on railroad tracks as he exited the police cruiser to
chase the suspect. He subsequently filed a complaint against the
railroad company.

On appeal, the OChio Supreme Court considered “whether a
police officer injured in the.perforﬁanéé of ﬁis duties on a
railroad right-of-way is a licensee or invitee with respect to
the railroad.” 1Id. at 162. The court held “that the liability
of a landowner to a police officer who enters the land in the
performance of his official duty, and suffers harm due to a
condition of a part of the land held open to the public, is the
same as the liability of the owner to an invite.” Id. at 163.

Thus, unlike Scheurer, Brady involved a part of land held open to

the public. The Brady court explained the raticnale for its
holding in Scheurer: “In holding the policeman to be a mere
licensee, this court was guided by the fact that police officers
* ¥ * agre likely to enter premises at unforeseeable times and
venture.into unlikely places, typically in emergency situations.
Thus, the landowner cannot reasonably anticipate their presence
nor prepare the premises for them, and the police officer must
take the.premises as the owner himself uses them. ‘Policemen and
firemen come on the premises at any hour of the day or night and
usually because of an emergency, and they go to parts of the
premises where people ordinarily would not go. Their presence
cannot reasonably be anticipated by the owner, since there is no

reqularity as to their appearance and in most instances their
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appearance 1s highly improbable.’” 1Id. at 163, guoting Scheurer,
175 Ohio St. at 171. “However, where a peliceman enters into an
area of the landowner’s property which is held open for the use
of the general public, where it is reasonable for the landowner
to expect police presence and prepare for it, the police officer
stands in the same position as ﬁthers being an invitee, albeit
implied, toward whom the landowner must exercise cordinary care.”
Id. at 163. The court noted that Colorado, Illinois, Nebraska,
New Jersey, and New York adopted a similar exception to the
fireman’s rule, and that the Restatement adopts this view: ™' The
liability of a possessor of land to a public cfficer or employee
who enters the land in the performance of his public duty, and
suffers harm because of a condition of a part of the land held
open to the public, is the same as the liability to an invitee.’”
Id., qﬁoting Section 345(2).

The court gave its most recent pronouncement of the
fireman’s rule in Hack. In Hack, a firefighter suffered injuries
when he responded to a fire and leaned over an improperly-secured
railing on the porch that collapsed and caused him to fall to the
ground. The firefighter asked the supreme court to “overrule
Scheurer and hold that a landowner owes a duty of reasonable
care, in all instances, to fire fighters who enter upon the
private premises in the exercise of their official duties.” Id.
at 365. The firefighfer alternatively requested the court to
limit Scheurer “so that a fire fightexr can recover against a

negligent landowner where, as here, the dangerocus condition that
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caused the injury was in no way associated with the emergency to
which the fire fighter responded.” 1Id. at 365, The court stated
that these arguments “miss the fundamental purposé upon which the
holding in Scheurer is based.” Id. The court conceded that it
had previously “determined that the duty of care owed by a
landowner to a fire fighter (or police officer) stems from
common-law entrant classifications, 1.e., licensees or invitees.
However, Ohio’s Fireman’s Rule is more properly grounded on
policy considerations, not artificially imputed common-law
entrant classifications. Indeed, persons such as fire fighters
or police officers who enter land pursuant to a legal privilege
or in the performance of their public duty do not fit neatly, if
ever, into common-law entrant classifications.” Id. at 365-366
(footnotes omitted).

The Ohio Supreme Court thus abandoned a premises liability
rationale to justify the fireman’s rule and instead used various
policy rationales to explain the rule:

“First, fire fighters and police officers can

enter the premises of a private property owner or

occupant under authority of law. Hence, fire fighters

and police officers can be distinguished from ordinary

invitees. Second, because a landowner or occupier can

rarely anticipate the presence of safety officers on

the premises, the burdens placed on possessors of

property would be too great if fire fighters and police

officers were classified, in all instances, as invitees

to whom a duty of reasconable care was owed. Third, the

rule has been deemed to be Jjustified based on a cost-

spreading rationale through Ohio's workers'

compensation laws. In this regard, this court has

recognized that all citizens share the benefits

provided by fire fighters and police officers and,

therefore, citizens should also share the burden if a
fire fighter or police officer is injured on the job.”
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Hack, 74 Ohio St.3d at 367 (citations omitted).

Hack further stated that the rationale behind the fireman’s
rule is based upon firefighters’ and police officers’ assumption
of certain risks that exist “by the very nature of their chosen
profession.” Id. The court also recognized that “[t]lhe risks
encountered are not always directly connected with arresting
criminals or fighting fires,” explaining: “Members of our safety
forces are trained to expect the unexpected. Such is the nature
of their business. The risks they encounter are of various
types. A fire fighter, fighting a fire, might be attacked by the
family dog. He or she might slip on an object in the middle of a
vard or on a living room floor. An unguarded excavation may lie
on the other side of a closed doorway, or the fire fighter might
be required to climb upon a roof not realizing that it has been
weakened by a fire in the attic. Fortunately, Ohio has statutory
compensation schemes which can temper the admittedly harsh
reality if one of our public servanté is injured in the line of
duty.” Id. at 367. Thus, under Hack the risk encountered need
not be one directly associated with the firefighter’s or police
officer’s response to the situation.

The court also noted that it would be unfair to impose the
ordinary standard of care applicable to a landowner-invitee
situation because “fire fighters can enter a homeowner's or
occupler's premises at any time, day or night.” 1Id. Unlike an

invitee whom the landowner expects and for whom the landowner can
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prepare the premises, the landowner cannot anticipate an
emergency responder’s presence on the property and thus has no
time to énsure the premises are safe for a firefighter or police
officer responding to an emergency. As the court explained,
firefighters and police officers “respond to emergencies, and
emergencies are virtually impossible to predict. They enter
locations where entry could not be reasonably anticipated, and

fire fighters often enter premises when the owner or occupier is
not present.” TId. at 368. The court found that abrogating the

fireman’s rule would impose “too great a burden” on landowners
and occupiers. Id. at 368.

In the case at bar, we agree with the trial court’s
conclusion that an independent contractor who performed work upon
private property may invoke the fireman’s rule to bar an injured
public safety officer’s negligence claim. Although Ohio courts
traditionally have applied the rule in the landowner context,
nothing in the cases suggests that the rule is limited to the
landowner context. Here, the homeowner had complete control of
the premises and the appellee was not actively involved in any
construction projects. Furthermore, as the Hack court ohserved,
police officers and firefighters are trained to expect the
unexpected and to encounter potentially perilous situations,
irrespective of whether a landowner or a third party created the

situation that ultimately caused the police cfficer’s or
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firefighter’s injury.? We believe that in the case sub judice,
appellant’s injuries are better compensated through the workers’
compensation system, rather than through a civil action against
an independent contractor. We, however, welcome further review
and scrutiny of this rule and its application as we believe, in
light of Hack, that any modification should originate with the
Ohio Supreme Court.

Accordingly, based upon the foregeing reasons, we overrule
appellant’s assignment of error and affirm the trial court’s

Jjudgment .

JUDGMENT AFFIRMED.

T We note that the fireman’s rule exists in the majority of
other jurisdictions, but it has many variations. See, e.g.,
Levandoski v. Cone {Conn.2004), 267 Conn. 651, 841 A.2d 208;
Flowers v. Rock Creek Terrace Ltd. Partnership {Md.1987), 308 Md.
432, 520 A.2d 361; Pottebaum v. Hinds (Iowa 1984), 347 N.W.2z2d
643; Kreski v. Modern Wholesale Elec. Supply Co. (Mich.1987), 429
Mich. 347, 415 W.W.2d 178.
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JUDGMENT ENTRY

It is ordered that the judgment be affirmed and that
appellee recover of appellant the costs herein taxed.

The Court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this Court
directing the Ross County Common Pleas Court to carry this
judgment into execution.

A certified copy of this entry shall constitute that mandate
pursuant to Rule 27 of the Rules of Appellate Procedure.

Harsha, J.: Concurs in Judgment Only
Kline, J.: Dissents

Presiding Jugige

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this decument constitutes a
final judgment entry and the time period for further appeal
commences from the date of filing with the clerk.
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This cause came on [or censiderstion of the motion of
defendant, Daniel FHeskert (hereinafter Heskett) for summary
judgrment . The court has considered the motian ol Heskett,
plaintiff Ricky Torchik’e (hereinafter Torchik) response, the reply
of Heskett, and the materials attached tp the varioud motjions and
responses as well ac the depositions of Daniel Heekett and Juffrey
RoyCe.

In order o eucceed on a motion fory summary judgment, movang
maat show:

(1) There iz no genuipe ispue as to any materxial fack;

t2) The moving party is entirled to judgmefit a& a matter of
law;

{9) Readonable mlnde can come to but one conclusion, and that
conclugion is adverse to the non-moving parvy, in whose favor the

evidence is to be most strongly copshrved. Harless v, Willis pay

Warchousing Co., 54 Ohic Sw. 24 64, 66; Tsmple v. Wean United,

Inc., 50 ohie st. 2d 31%, 3270

ooz
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The parby moving for summary judgment bears vhe initial burden
of informing the trial court of the busis for its motion and
identifying those portions of the recerd that demonstrats the
ubpence of a genuine lssue of material fact. The moving party may
not make a conclusory assertion that the non-moving party has no
svidence to prove his case. The moving party must gpecifically
point to some evidapce which demonstrates that tho non-moving party
cannok support its cluima. If the moving party satisties its
regquirgfient, the burden szhiftrs to the non-mov¥ing parcy to set forth
gpecific tacks demonstrating that rhere is a genuine issue of

material facy for trial. Vahila ve Hall, 77 Ohio Sk, 3d 4z1, 429;

Presher vs Burk, 75 Ohio $t. 3d 280; Merrith vs Xenlop Township

Boaxrd nf Trustees, 125 Chio App. 34 533, 536

hdditionally, Ohie Civil Rule 361{C} provides in part as
folLlowe:

... {8)ummary judgment shall be rendered Eorthwith if the

pleadings, depositions, answexs Lo interrpgstories,

written admjesions, affidavits, tranearipts of evidence

in the pending case aad written ptipulavions of fact, iF

any, bimely filed in the action show that thers is no

genuine igfue as to any material fact and that the meving

party is entlitled to judgment as a matter of law. No
evidende or stipulstion may be considered except aa
skated in this rule.

In the case at bar, wmany of the facts are not contested.
Torchik was a depuby with the Rosg County Sheriff's vepartment and
had served with the Sheriff’'s Department for over ten Years when
the lncident occurred. On Febzuary 4, 2003, Torchik wap on dutby
when he was dispatched to property owned by one Jeffroy M,J. Boyce

at 2131 Sulphur Spring Road, Chillicothe&, Ohie. Torchik went o the

Hoos
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property for the purpose of checking a bome burglar alarm that had
sounded, Torchik had bean to Ihe property five or six times
previcusly. Torchik checked doors and windows apd then when he
took hie [irgt step off the wood deck of rhe house on Lhe property,
the stepy colispsed under him. Torchik assertds that a4 & rasvlt)
hin Ieft knse was injured. There ig no evidence that the propexty
owner or Heokethk were aware of Torchik’s presgenca.

Tha evidence indicatee that Jeffrey Boyce purchased the lasnd
and built a house on it with construction beginning io March of
2000 and completed im October of 2000. Heskett built the house,
the deck, and the 3teps. Mr. Boyce's deposition testimony
indicaces that he was not aware of any problems with the steps and
nhad po knowledge of any problems with the stepa prior to February
4, 2003, {moyce depopition, pagep 9-10). WBoyce does rercall pteps
ware mipsing ot one Eime. Mr. Boyce put them back in place and
fagtened them Lo the fleck with sersws {(Boyce depositvion, page 13).
The steps in question were puilr without handrails., The basvboard
of the degk was not attached to the ground se Lthar it raised and
Jlowered with the ground as it frose and thawed {Peskett deposition,
page 1.0} . Heskertt further testified that the steps ware puilt ¥co
the stato code {(Heskett depositlion, page 10). The stairs were
commected to the deck by socrews at the top suvap {Hesketl
deposivion, peages -9} .

Onio law provides that a contractox may be lisble tn those who
may foreseeably be injured by a structure when work ig negligently

done. See Jackgen va City of Pranklin, 51 Ohia App. 3d 51, 53;

ifaod
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Fink ve J-Wii Homes, Inc,, 2006-Ohin-3083, unreported Case No. Ch
2205-02-21 (Court of Appeals for Butler County 2006}. Were it the
sole iksue in chis cases, the court would dererming thst there was
a genuine isasuve as to material facts concerning negligence on the
part of Heskett and would overrule the motion of Heskert, Howaver,
Heskatt asmerts this case ahould be governad by the Eiremun’'s rule,
dealt with most pecently by the Ohio Supreme Court in the case of
Nack ve Gillespie, 74 Ohic St. 34 J&2,

The Hagk court opecifically stated Lhat in order for a
homeowner or occupler of private property to be held liable tno a
firefighter or police officer who enters the premises and i»s
injured in che performance of official duties, (1) that either the
injury was caused by the ownor'sz orx oceupier's willful or wanton
misconduct ox affirmative ack of neyligence; (2} the injury was a
repult of a hidden trap on the premises; {(3) the injury was caonsed
by the owner or occupier’s violatiom of a duty imposed by statuce
or ordnance enacted for the benefit of firefighters and police
officers; or (4) the owner or occupler wae aware of the
firefighters or police officers presance ob the premises but failed
tov warp them »f any knowa hidden danger therepn. The court
believes that these requiremepts are in the digjunctive so that if
any ong applies, the homaowner or occupicer can be liable te an
injured police officer.

Whiite the <court has been unable te find any authority
extending che fireman’s vule te a Contractor as opposcd tu am owner

or occupier of propexty, it would seem anomulous to apply Lhe

#1005
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tireman’'s rule only to the owner or otcupier of property and Lhus
raplrict the owner or occupier’s liabilivy while the contractor’s
1iability would be governed by tradirional concepts of negligence,
thus requiring a determination as to whether the officer Is B
licensee or ipvitee.

The Ohio Supreme Couxt in Hagk noked the fact thav
firefightexrs and policemen do not readily fall into tche
claseification of licensee or invitee and this provides the
rationale for cthe fireman’s rule. Thus, the couwrt pelieves it
approprimte to apply the flreman’s ruwle when a police officer
sgserts a claim For an injury against a contractoy when Lhat
policeman or firefighter, whils on duty and preépent on private
property, is injured by a struccure allegedly negligently built by
that contractor on Che propexty.

In applying the Hack test to plaintiffra claim against
Hesksetl, the court must Eirst determine whether Torchik’s injury
was caused by Heskett’'s wiliful ar wanton misconduct or aftirmative
act of negligence. The court cun find no autherity fox the
proposition that any of the alleged acte of Regkett constitute
willful or wanton misconduct. The next quewstion is what iz an
atfirmative act of negligence. The court bhas considered the case
of Smyczek vo Hovan, 2002-Ohio-2261, unreporred Case No, B0180
{Court of hppeals for Cuyahoga County - 2002) e¢ilted by Heskett., Tn
smyczek, the court considered what constituted ap affirmative act
of negligence. “The Smyzcek court reviewed Lwo unreported Cases,

Evane vs Kissaok, unreported Case Mo, 95 CA 102, {Court of Appeals
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Eor bicking County - 1996) and Spitler vs §elect Tool and [ye Co.,

unreported Case No, CA-127591 {Court of Appeals for Montgomery

County 1392). Both these cases also invulved application of the
fireman®s rule, In both Bvans and Spitler, the Smygrek court noted
that the facks expresaly xeflected defendants Xkpnew that the
officers were on the premises. The gowrt noted that in those both
cases, dafendants engaged in some affirmative act whieh oreated an

issue of fact. In Evans, officers responded ta a reported

burgiary. The defendant in Byang yelled ‘run', cousing the
officers to chase suspects rchey believed to be escaping oub the
back dooxr. 1In Spitler, the court found that A defendant's failure
to reagonably answer iavestigator's direct questions could
constitukbe an affirmative act of negligence. In the Smyerzek case,
an officer wap investigating a reported burglary al premismes ownad
by the defendant. There was approximarely 3/4" to 1" of snow on
the yround. Smyczek slipped on the premiees allegedly due to the
uneven natuxe of the gidewdlk. The Smyczek court, based on a lack
pf any evidence that defendant was aware Lhat the portion of the
sidewalk where Smyczek fell was in poor condition and aleo due to
the Fack that defendant was not on the premises when Smyczek
slipped, held che defendant could anet be liable to Smycick under
the first prong of the Fireman's rule.

In the casa at par, there ig no evidence that Heskett was on
the premises when officer Torchik was injured. Purther, no
evidenge shows Heskett was aware of Torchik s pressnce on the

premises. Therefora, the ¢ourt finds that as a matter of law and

@oo7
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no affirmative act of negligence gn Hesketl’s part nor any willful
or wanton migconduct.

With regarde to the axgument that plaintiff's injury wae a
result of a hidden etrap on the premises, there is no evidence from
wvhich the court could vonclude that Heskutt was uware of a problew.
obviously Lhe lack of handrail,'s‘ wags apparent for all to eee and
could nok ke hidden. The court further notez that no evidence hap
been offered by plaintiff that the construction of the steps, other
than lack of handraila, wap in vielation of any code requirements
or wui negligept in any other way.

There is no evidence that Torchik’'s injury ‘was tcaused by any
vinlation nof a duby imposed on Heskett by prabuke or ordmance for
the bencfit of firefighters and police offlcers or that Heakebt wad
aware of the firefighrter’s or officer's presence on the premises,
and failed to warn him of any known or hidden danger.

For these reasons and congidexing the standayxds of Dresher vs
Burton supra, plaintiff’'s claims agajinst Heskett must be dlismizsed.
It iz therefore the order of the court the motion For summary
judgment of Heskett is granted and Lhe claims of plaintiffs against
him are dismlesed. C—&J#J‘ﬁ» f"‘““ﬁr{h

ENTER: & -7 oL
'

. WILLLZ f. CORZINE
The Cheek 07 this Gounl s harcby (Iu;;lﬂﬂ JUDGE, MMON PLEAS COURT
it Drdar, and e ROSS COWNTY, OHIO
L6 all counsel

Judgs 7
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