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IN THE SUPREME COURT OF OHIO

Duke Energy Ohio, Inc., : Case No. 08-0367
Appellant, : Appeal from the Public Utilities
. Commission of Ohio, In the Matter of
v. the Application of The Cincinnati Gas
: ’ & Electric Company to Modify its
The Public Utilities Commission of : Nonresidential Generation Rates fo
Ohio, : Provide for Market-Based Standard
: Service Offer Pricing and to Establish
Appellee. . an Alternative Competitive-Bid

Service Rate Option Subsegquent to the
Market Development Period, Case No.
03-93-EL-ATA, et al.

MOTION TO STRIKE
AND

‘MOTION TO DISMISS
SUBMITTED ON BEHALF OF APPELLEE
THE PUBLIC UTILITIES COMMISSION OF OHIO

The Public Utilities Commission of Ohio, Appellee, moves pursuant to S. Ct. Prac.
R. XIV, Section 4, for an order striking Duke Energy Ohio, Inc.’s notice of appeal and
dismissing its appeal because the notice of appeal failed to comply with this Court’s
rules. The rationale for striking Duke Energy Ohio, Inc.’s notice of appeal and dismiss-

ing its appeal is explained in detail in the accompanying memorandum.
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MEMORANDUM IN SUPPORT

INTRODUCTION

[The integrity of procedural rules is dependent upon
consistent enforcement because the only fair and reason-
able alternative thereto is complete abandonment.

Miller v. Lint, 62 Ohio St. 2d 209, 215, 404 N.E.2d 752, 755 (1980) (emphasis added).

On February 15, 2008, Duke Energy Ohio, Inc. (“Duke Energy™) filed a defective
notice of appeal. Duke Energy’s notice of appeal did not include the certificate of filing
required by S. Ct. Prac. R. XIV(2)(C)(2). Duke Energy committed the same fatal error
and violated the same rule previously enforced by the Court. Consumers’ Counsel v.
Pub. Util. Comm’n, 105 Ohio St. 3d 1211, 823 N.E.2d 872 (2005) (striking the notice of
appeal and dismissing thé appeal of the Ohio Consumers’ Counsel where the notice of
appeal did not contain the necessary certificate of filing).

Duke Energy’s notice of appeal and its appeal are fatally flawed because Duke
Energy ignored this Coﬁrt‘s Rules of Practice. The rule in question has been previously
enforced by this Court. In furtherance of consistent enforcement of its rules, the Court

should strike Duke Energy’s notice of appeal and dismiss its appeal.




ARGUMENT

L The Court should strike Duke Energy’s notice of appeal and dis-
miss its appeal because Duke Energy violated the Court’s Rules
of Practice in commencing its appeal.

In its Rules of Practice, the Court identified basic information that a notice of
appeal must contain. See, e.g., S. Ct. Prac. R. XIV(2)(C), Appendix at 4. Since July 1,
2004, the Court has required that every notice of appeal from final orders of the Public
Utilities Commission of Ohio (“Commission™) contain a certificate of filing. S. Ct. Prac.
R. XIV(2)C)(2), Appendix at 4. In relevant part, the Court’s rule states:

In an appeal from the Public Utilities Commission . .. the
notice of appeal shall also contain a certificate of filing to evi-
dence that the appellant filed a notice of appeal with the
docketing division of the Public Utilities Commission in
accordance with sections 4901-1-02(A) and 4901-1-36 of the
Ohio Administrative Code.
Id. (emphasis added). The inclusion of the word “also™ in the rule indicates that the

certificate of filing is required in addition to the certificate of service. See S. Ct. Prac. R.

XIV(2)(C)(1) and (2), Appendix at 4.

A. S. Ct. Prac. R. XIV(2)}(C)(2) should be consistently
enforced by this Court.

S. Ct. Prac. R. XIV(2)(C)(2) should be enforced. The certificate of filing is
important for the benefit of everyone involved. S. Ct. Prac. R. XIV(2)(C)(2), which
requires the certificate of filing, directs the appe]]aht’s attention to the requirements of
sections 4901-1-02(A) and 4901-1-36 of the Ohio Administrative Code, which require

that the notice of appeal be properly filed with the Commission’s docketing division. See



S. Ct. Prac. R. XIV(2)}(C)(2), Appendix at 4; Ohio Admin. Code §8§ 4901-1-02(A), 4901-
1-36 (Anderson 2007), Appendix at 21-23, 23. The certificate of filing requirement
brings the jurisdictional filing requirements directly to a would-be appellant’s attention.
See S Ct. Prac. R. X.I.V(Z)(C)(Z), Appendix at 4; Chio Admin. Code §§ 4901-1-02(A),
4901-1-36 (Anderson 2007), Appendix at 21-23, 23; S, Ct. Prac. R. II(3)(B)(1), Staff
Commentary (2004 Amendments), Appendix at 11; 8. Ct. Prac. R. XIV(2)(C)(2), Staff
Commentary (2004 Amendments), Appendix at 14. S. Ct. Prac. R. XIV(2)(C)(2) was
intended to educate appellants about these special filing requirements for appeals from
final orders of the Commission. S. Ct. Prac. R. II(3)(B)(1), Staf{ Comﬁentary (2004
Amendments), Appendix at 11; 8. Ct. Prac. R. XIV(Z)(C)(Q), Sfaff Commentary (2004
Amendments), Appeﬁdix at 14. Additionally, the certificate of filing gives evidence to
the appellee, interv;anors, interested non-parties, and the Court that the appellant has
 satisfied the special filing requirements.

The Court’s ru!es establish a procedural framework for the Court’s consideration
of appeals. The certificate of filing requirement of S. Ct. Prac. R. XIV(2YC)(2) is a com-
ponent of that framework. As a purely procedural rule, S. Ct. Prac. R. XIV(2)(C)(2) does
ﬁot “abridge, enlarge, or modify any substantive right.” OHIO CONST. art. IV, § 5(B), -
Appendix at 20. The rule does not itself grant a right to appeal or in any way determine
whether an appeal may be initiated. Rather, the right to appeal from. a final order of the
Commission is propérly conferred by statute. See Ohio Rev. Code Ann. § 4.903. 13
(Anderson 2007), Appendix at 21; Midwest Fireworks Manufacturing Co. v. Deerfield

Township Board of Zoning Appeals, 91 Ohio St. 3d 174, 177, 743 N.E.2d 894, 897



(2001) (“The right to appeal an administrative decision is neither inherent nor inalienable;
to the contrary, it must be conferred by statute.”). Nor does the rule even arguably affect
a party’s right to appeal. The effect of S, Ct. Prac. R. XIV(2)(C)(2) is inherently pro-

cedural. It merely requires the addition of the certificate of filing to the notice of appeal.

B. Duke Energy failed to follow S. Ct. Prac. R. XIV(2)(C)(2).
Duke Energy failed to follow S. Ct. Prac. R. XIV(2)(C)(2) by omitting the neces-

sary certificate of filing from its notice of appeal. Duke Energy Ohio, Inc. v. Pub. Ulil.
Comm 'n, No. 08-0367 (filed with the Ohio Supreme Court on February 15, 2008),
Appendix at 16-19, The notice of appeal does state that Duke Energy “timely filed [the]
Notice of Appeal . . . with the Clerk of the Ohio Supreme Court and the Docketing Divi-
sion of the Commission.” Duke Energy’s Notice of Appeal at 2, Appendix at 17, This is
not a substitute for the certificate of filing, which is required to evidence that the notice
of appeal has been filed with the Commission’s docketing division in accordance with
the Ohio Administrative Code, as mandated by the Court’s Rules of Practice. See S. Ct.
Prac. R. XIV(2)(C)2), Appendix at 4. The purpose of the certificate of filing has been
defeated in this case. There is no certificate of filing in Duke Energy’s notice of appeal

" “to evidence that the appellant filed a notice of appeal with the docketing division of the
Public Utilities Commission in accordance with sections 4901-1-02(A) and 4901-1-36 of
the Ohio AdmiﬁistfatiVe Code.” Id. Instead, Duke Energy left this Court, its clerk, the
litigants, and everyone else with an interest in this case to speculate as to whether the

appeal was rightly commenced.



Just as Duke Energy’s statement in the body of its notice of appeal fails to comply
with S. Ct. Prac. R. XIV(2)(C)(2), the mere act of filing a defective notice of appeal with
the Comn;ission’s docketing division likewise fails to satisfy the rule’s special ﬁlfng
requirements. That act alone cannot cure the defect because it does not accomplish the
function of the certificate of filing. The certificate of filing constitutes evidence of filing
with the Commission’s docketing division in compliance with the Ohio Administrative
Code. See id. Filing a faulty notice of appeal fails to provide the Court, the appellee, or
any other interested person with the evidence of administrative compliance required by S.
Ct, Prac. R. XIV(2)(C)(2). Nor does it matter that evidence of filing with the Commis-
sion’s dockéting division may be available other than through the certificate of filing.
The certificate of filing requirement, if satisfied, eliminates the time and effort needed to
search beyond the notice of appeal to determine whether the appeal was properly com-
menced.

In response to Duke Fnergy’s defective notice of appeal, the Court should protect
its Rules of Practice through consistent enforcement of S. Ct. Prac. R. XIV(2)(C)(2). The
Court has previously upheld the integrity of its rules by dismissing an appeal in which the
ruies were neglected. The Court stated:

There is no excuse for the failure of any member of the bar to
understand or to comply with the rules of this court. They are
promulgated so that causes coming before the court will be
presented in a clear and logical manner, and any litigant
availing himself of the jurisdiction of the court is subjected

thereto. Not to be minimized is the necessity of compli-
ance as an accommodation to the cotrect dispatch of the



court’s business. But our over-arching concern is that the

legitimate interests of litigants be protected to the utmost. To

this end, our profession is committed, and adherence to our

rules should be dedicated.
Drake v. Bucher, 5 Ohio St. 2d 37, 39-40, 213 N.E.2d 182, 184 (1966) (dismissing, sua
sponte, an appeal in an act_ion in habeas corpus where the appellant’s brief failed to com-
ply with the Rules of Practice); see also Consumers’ Counsel v. .Pub. Util, Comm’n, 105
Ohio St. 3d 1211, 823 N.E.2d 872 (2005) (dismissing an appeal where the appellant
failed to include the necessary certificate of filing in its notice of appeal); Zak v. Ohio
State Dental Board, 103 Ohio St. 3d 1412, 813 N.EE.2d 684 (2004) (dismissing, sua
sponte, an appeal whelfe the appellant failed to file a memorandum in support of jurisdic-
tion required by the Rules of Practice); State v. Fisher, 101 Ohio St. 3d 1409, 800 N.E.2d
1177 (2003) (same); State éx rel. General Electric Co. v. Industrial Commission, 101
Ohio St. 3d 1409, 800 N.E.2d 1176 (2003) (dismissing, sua sponte, an appeal where the
appellant fai]ed.to file a merit brief required by the Rules of Practice). By adopting S. Ct.
Prac. R. XIV(2)(C)2), the Court effectively determincd that the certificate of filing

requirement should be enforced. Rules are largely ignored in the absence of enforce-

ment. The rule should be enforced in this case.




II.  Striking Duke Energy’s notice of appeal and dismissing its
appeal is the appropriate remedy for Duke Energy’s failure to
include a certificate of filing in its notice of appeal as required by
S. Ct. Prac. R. XIV(2)(C)(2).

The proper remedy in this case is to strike Duke Energy’s notice of appeal and dis-

miss its appeal, consistent with this Court’s prior enforcement of S, Ct. Prac. R.
XIV(2)(CX2). The exact issuc in this case, the appellant’s failure to include the certifi-
cate of filing in its notice of appeal, has already been firmly resolved by the Court. In
appealing from a final order of the Commission less than a month after S. Ct. Prac. R.
XIV(2)(C)(2) took effect, the Ohio Consumers’ Counsel filed a notice of appeal that did
not include the certificate of filing. Consumers’ Counsel v. Pub. Util. Comm 'n, 1035 Ohio
St. 3d 1211, 823 N.E.2d 872 (2005). The Court struck the notice of appeal and dismissed
the appeal. Consumers’ Counsel at Y 3-5. In rendering its decision, the Court concisely
stated:

On July 29, 2004, appellant filed a notice of appeal. The

notice of appeal did not include the certificate of filing

required by S. Ct, Prac, R. XIV(2)(C)2).- Accordingly, it is

ordered by the court, sua sponfte, that appellant’s notice of

appeal be, and hereby is, stricken. It is further ordered by the

court that the motions to dismiss of the Public Utilities Com-

mission and Columbia Gas of Ohio, Inc. be, and hereby are,

granted. Accordingly, it is further ordered by the court that

this cause be, and hereby is, dismissed.
Id. at 99 1--5. This prior decision of the Court squarely resolves the present case. Justas
the Court dismissed the appeal of the Ohio Consumers’ Counsel, the Court should like-

wise dismiss Duke Energy’s appeal and strike its notice of appeal. There is no plausible

defense for Duke Energy’s failure to include the certificate of filing in its notice of




appeal, particularly where the Court has enforced S. Ct. Prac. R. XIV(2)(C)(2) by dis-
missal of: an appeal in a prior case.
Additionally, in several other recent cases, this Court has recognized that striking a
‘document, even sua sponte, is the appropriate remedy where, as here, it is defective
because it does not include a certificate required by S, Ct. Prac. R. XIV(2). Zappitelliv.
Miller, 113 Ohio St. 3d 1448, 864 N.E.2d 97 (2007) (striking, sua sponte, a motion to set
a supplemental bric;ﬁng schedule where it did not contain a certificate of service); State
ex rel. Eckerly v. Industrial Commission, 103 Ohio St. 3d 1530, 817 N.E.2d 891 (2004)
(striking, sua sponte, a supplement to a merit brief that did not contain a certificate of
service); State v. Mollick, 92 Ohio St. 3d 1402, 748 N.E.2d 77 (2001) (striking, sua
sponte, a notice of court of appeals’ determination of no conflict because it did not con-
tain a certificate of service); State v. Underwood, 86 Ohio St. 3d 1483, 716 N.E.2d 215
(1999) (striking, sua sponte, a notice of appeal and dismissing the appeal where the
notice of appeal did not include a certificate of service); State ex rel. Israfil v.
Montgomery County Common Pleas Court Judge Gowdown, 86 Ohio St. 3d 1429, 713
N.E.2d 430 (1999) (striking, sua sponte, a motion to dismiss because it did not contain a
certificate of service). In addition to striking defective documents, the Court has for
many years dismissed appeals as a remedy for abandonment of its rules. See, e.g., Zak v.
Ohio Siaté Dental Board, 103 Qhio St, 3d 1412, 813 N.E.2d 684 (2004); State v. Fisher,
101 Ohio St. 3d 1409, 800 N.E.2d 1177 (2003); State ex rel. Generql'Elecz‘ric Co. v.
Industrial Commission, 101 Ohio St. 3d 1409, 800 N.E.2d 1176 (2003); Drake v. Bucher,

5 Ohio St. 2d 37, 39-40, 213 N.E.2d 182, 184 (1966).




Just like the parties in the cases cited above, Duke Energy failed to file a document
in accordance with the Court’s Rules of Practice, Consistent with the result in these
cases, the proper remedy for Duke Energy’s failure to file a proper notice of appeal is to
strike its notice of appeal and dismiss its appeal. In protecting the integrity of its rules,
the Court has explained:

Even though we recognize that it is preferable to hear a case
upon its merits, the rules of procedure must be applied con-
sistently . . .. As we stated in Lint, “However hurried a court
may be in its efforts to reach the merits of a controversy, the
integrity of procedural rules is dependent upon consistent
enforcement because the only fair and reasonable alternative
thereto is complete abandonment.”

Davis v. Immediate Medical Services, Inc., 80 Ohio St. 3d 10, 15, 684 N.E.2d 292, 297

(1997) (quoting Miller v. Lint, 62 Ohio St. 2d 209, 215, 404 N.E.2d 752, 755 (1980)).

CONCLUSION
The exclusion of the certificate of filing in the notice of appeal deprives this Court
and its clerk of the necessary information to conclude whether the appellant has properly
initiated the appeal. If the notice of appeal does not contain the certificate of filing, the
Cburt should dismiss the case swiftly and efficiently. It has done so in the past and

should do so here.
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Section 3(B)

This amendment extends the time for amicus curiae to file a memorandum opposing
a muotion for reconsideration from seven to 10 days. The change makes the rule consistent
with the response time for filing a memorandum opposing a motien as set forth in the
general provision contained in Rule X1V, Section 4.

RULE XII. DISPOSITION OF AFPEALS IMPROVIDENTLY ACCEPTED OR
CERTIFIED; SUMMARY DISPOSITION OF ATPEALS

(A) When a case has been accepted for determination on the merils pursuant to
8.Ct.Prac.R. III, the Supreme Court may Jater find that there is no substantial constitutional
question or question of public or great general interest, or that the same question has been
raised and passed upon in a prior appeal. Accordingly, the Supreme Cowrt may sua sponte
dismiss the case as having been improvidently accepted, or summarily reverse or affirm on
the basis of precedent.

{B) When the Supreme Court finds a conflict pursuant to 8.Ct.Prac.R. IV, it may later
find that there is no conflict or that the same question has been raised and passed upon in a
prior appeal. Accordingly, the Supreme Court may sua sponde dismiss the case as having
been improvidently certified, or summarily reverse or affirm on the basis of precedent.

Staff Commentary {0 Rule XI1
(2008 Amendments)

‘Thig rule has been redrafied to reflect the Court’s practice when dismissing cerfain
cases or issuing summary dispositions.

RULE XIII. RETURN OF RECORD
After the mandate has been issued in a case on appeal, the Clerk of the Supreme Court

ghall return the record to the clerk or cusiedian that transmitfed the record under Rule V,
Section 3.

Staff Commentary to Rule XI1I
(2008 Amendments}

This amendment is intended to clarify the language of the rule without changing its
substance.

RULE XIV. GENERAL PFROVISIONS
Section 1. Filing with the Supreme Court.
(A) Tiling Defined.

The filing of documents with the Supreme Court as required by these rules shall be
made by filing with the Clerk of the Supreme Court during the regular business hours of the

38



Clerk's Office. Documents received in the Clerk’s Office after 5:00 p.m. shall not be filed
until the next business day. Only submissions filed in accordance with this provision wilt be
considered by the Supreme Court. Filing may be made in person or by mail addressed to the
Clerk, but documents filed by mail shall not be considered filed umtil received in the Clerk’s
Office.

{B) Filings Treated as Public Records

Documents filed with the Supreme Court shall be treated as public records unless they
have been sealed pursuant to a court order or are the subject of a motion to seal pending in
the Supreme Court.

{C) Filing by Facsimile Transmission.
(1} The following documents may be filed by facsimile transmission to the Clerk:

(a) A raqguest for extension of time or a stipulation to an agreed extension of time
that complies with Section 3 or Section 6 of this rule;

{b) A list of additional authorities filed under $.CtPrac.R. VI, Section 8, or
S.Ct.Prac.R. IX;

{(c) .An application for distissal;

(&} A waiver of oral argument filed under $.Ct.Prac.R. IX, Section 3.

{e}) A notice related to attorney representation filed under 8.Ct.Prac.R. L.

() A notice of a courl of appeals determination of no conflict filed under
5.Ct.Prac.R. IV, Section 4(B).

{g) A waiver of a merhorandum in response under S.Ct.Prac.R. 111, Section 2(E}.

(2) Each facsimile transmission shall be accompanied by a cover page requesting that
the document be filed and providing the name, telephone number, and facsimile number of
the person transmitting the document.

{3} Only one copy of the document shall be transmitted. The Clerk shall provide any
additional copies required to be filed by these rules. The person filing a document by
facsimile transmission shall retain the original document and make it available upon request
of the Supreme Court.

(4) Documents (ransmitted by facsimile transmission and reccived in the Clerk’s
Office on a Saturday, Sunday, or other day the Clerk’s Office i ¢losed to the public, or alter
5:00 p.m. on a business day, shall be considered for filing on the next business day.

(D} Prohibition Against Untimely Filings.
No document may be filed after the filing deadlines imposed by thesc rules, set by
Court order, or as extended in accordante with Section 3(B}2) or Section 6{C} of this rule

or with S.Ct.PracR. XIX. The Clerk shall refuse to file a document that is not timely
tendered for filing. Motions (o waive this rule ave prohibited and shall not be filed.
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(E} Rejection of Noncomplying Documents.

The Clerk tnay réject docutments tendered for filing unless they are clearly legible and
comply with the requirements of these rules,

Section 2. Service of Documents; Notice When Documents Are Rejected for
Filing.

(A} Service Reguirement.

(1) When a party or an amicus curiae files any document with the Clerk, except a
complaint filed to institute an original action, that party or amicus curiae shall also serve a
copy of the decument on all parties to the case. Service on a party represented by counsel
shall be made on counsel of record.

(2} Service of & copy of a notice of appeal from a decision of the Public Utilities
Commission or the Power Siting Board shall be made pursuant to section 4903.13 of the
Revised Code. In an appeal or a cross-appeal from the Public Utilities Commission or the
Power Siting Board, a copy of the notice of appeal or cross-appeal shall also be served upon
all partics to the proceeding before the Public Utilities Commission or the Power Siting
Bourd that is the subject of the appeal or cross-appeal.

{3) In a case involving a felony, when a county presecutor files a notice of appeal under
S.Ct.Prac.R. 11 or an order certifying a conflict wnder S.Ct.Prac.R. TV, the county prosecutor
shall also serve a copy of the notice or order on the Ohio Public Defender,

(B) Mauner of Service,

(1) Bxcept as otherwise provided by this rule, service may be personal, by mail, by e-
mail, or by facsimile transmission, Exeept as provided in division (A) of this section,
personal service includes delivery of the copy to counsel or to a respensible person at the
affice of counsel and is effecied upon delivery. Service by mail is effected by depositing the
copy with the United States Postal Service for mailing. Service by e-mail is effected upon
the successful clecironic transmission of the copy. Service by facsimile transmission is
effected upen the successful electronic transmission of the copy by facsimile process.

(2) In appeals from the Board of Tax Appeals under 5.Ct.PracR. 11, Section 3(A),
service of a notice of appeal or cross-appeal shall be made by certified mail.

(3} Tn expedited election cases under S.CtPracR. X, Scction 9, service of the

response, evidence, and merit briefs shall be personal, by e-mail, or by facsimile
transmission.
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{C) Certificate of Serviee; Certificate of Filing.

{1} Unless a document is filed jointly and is signed by all parties to the case, all
documents presented for filing with the Clerk, except complaints filed to institute an original
action, shall contain a certificate of service. The certificate of service shall state the date
and manner of service, identify the names of the persons served, and be signed hy the party
or the amicus curige who files the document. The certificate of service for a document
served by facsimile transmission shatl also state the facsimile number of the person to whom
the document was transmitted. The Clerk shall refuse to accept for filing any document that
does not contain a certificate of service, unless these rules require that the document be
served by the Clerk.

{2) In an appeal from the Public Utilities Commission or the Power Siting Board, the
notice of appeal shall also contain a certificate of filing fo evidence that the appellant filed a
notice of appeal with the docketing division of the Public Utilities Commission in
accordance with sections 4901-1-02({A} and 4901-1-36 of the Ohio Administrative Cade.

(D} TFailure to Provide Service.

(1) When a party or amicus curiae fails fo provide service upon a party or parties fo the
case in accordance with division (A) of this section, any party adversely affected may file a
motion to strike the document that was not served. Within 10 days affer a motion to strike is
filed, the party or amicus curiae against whom the motion is filed may file a memorandum
opposing the motion.

(2) If the Supreme Court determines that service wus not made s required by this
rule, it may strike the document or, if the interests of justice warrant, order that the
docwenent be served and impose a new deadline for filing any responsive document. 1f the
Supreme Court determines that service was made as required by this rale or that service was
not made but the movant was not adversely affected, it may deny the motion.

(E} Notice tp Other Parties When Document Is Rejected for Filing.

If a document presented for filing is rejected by the Clerk under these rules, the party or
amicus curiae who presented the document for filing shall promptly notify all of the parties
served with a copy of the docurnent that the document was not filed in the case,

Section 3. Computation and Extension of Time.

(A) Computation of Time.

In computing any period of time preseribed or allowed by these rules or by an order
of the Supreme Court, the day of the act from which the designated period of time begins to
rim shall not be included and the last day of the period shall be included. If the last day of

the peried is a Saturday, Sunday, or legal holiday, the period runs until the end of the next
day that is not a Saturday, Sunday, or legal holiday, Notwithstanding Civ.R. 6{A), when the
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period of time preseribed ar allowed is less than seven days, as in expedited election cases
under S.Ct.Prac.R. X, Section 9, intermediate Saturdays, Sundays, and legal holidays shall
be included in the computation. When the Clerk’s Office of the Supreme Court is closed (o
the public for the entire day that constitutes the last day for doing an act, or before the usual
closing time on that day, then that act may be performed on the next day thal is not a
Saturday, Sunday, or legal holiday.

{B} Extension of Time.
{1} General Prohibition Against Extensions of Time.

FExcept as provided in division (B)(2) of this section, the Supreme Court will not extend
the time for filing a document as prescribed by these rules or by Court order, and the Clerk
shall refuse to file requests for extension of thne.

(2) Extension of Time to File Certain Documents.

(8) Except in expedited election cases under S.Ct.Prac.R. X, Section 9, parties
may stipulate to cxtensions of time to file merit briefs, including reply briefs, under
S.Ct.Prac.R. VI merit briefs, including reply briefs, under 8.Ct.Prac.R. XIX; or the
respense Lo a complaint or evidence under S.Ct.Prac.R. X. Euch party may obtain ina
case only one agreed extension of time not to exveed 20 days, provided the party has
not previously obtained an extension of time from the Supreme Courl under division
B(2Kb) of this section. An agreed extension of time shall be effective only if a
stipulation to the agreed extension of time is filed with the Clerk within the time
prescribed by these rules for filing the brief or other document that is the subject of the
agreement. The stipulation shall state affirraatively the new date for filing agreed to by
the parties. The Clerk shall refuse to file a stipulation to an agreed extension of time
that is not tendered timely in accordance with this rule, or if a request for extension of
time has already been granted under Section 3(B)2)(b) of this rule to the party liling
the stipulation.

(0} In an expedited election case or any other case where a stipulation to an
agreed extension of time cannot be obfained under division 3(B)(2)(a} of this section, a
party may file a request for extension of time to file a brief, the responsc to a
complaint, or ¢vidence. The Supreme Court will grant a party only one extension of
time, not to exceed 10 days, provided the request for extension of time states good
cause for an extension and i filed with the Clerk within the time prescribed by the
rules for filing the brief or other decurnent (hat is the subject of the request. The Clerk
shall refuise to file a request for extension of time that is not tendered titmely in
accordance with this rule, or if a stipulation to an agreed extension of time has already
been filed under Section 3(BY(2)(a) of this rule by the party filing the request.
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(3} Efféct of Extension of Time Upen Other Parties on the Same Side.

When one party receives an extension of time under division (B)(2) of this section, the
extension shall apply to all other parties on that side.

Seetion 4. Motions; Responses.

{A) Unless otherwise prohibited by these rules, an application for an order or other
relief shall be made by filing a motion for the order or relief. The motion shall state with
particularity the. grounds on which it is based. A motion to stay a lower court’s decision
pending appeal shall include relevant information regarding bond and be accompanied by a
copy of the lower court’s decision and any applicable opinion.

(B) If a party files & motion with the Supreme Courl, any other party may file a
memorandum opposing the motion within 10 days fromn the date the motion is filed, unless
otherwise provided in these tules. A reply to a memorandum opposing a motion shall not be
filed by the moving party. The Clerk shall refuse to file a reply to a memorandum opposing
a motion, and motions fo waive this rule are prohibited and shall not be filed.

{(C) The Supreme Court may act upon a motion before the deadline for filmg a
mémorandum opposing the motion if the motion is for a procadural order, including an
extension of time to fle & merit brief, or if the motion requests emergency relief and the
interests of justice warmmant immediate consideration by the Supreme Court. Any party
adversely affected by the action of the Supreme Court may file a motion to vacate the
action.

Section 5. Frivolous Actions; Sanctions; Vexatious Litigators.

¢(A) If the Supreme Court, swa sponfe or on motion by a party, determines that an
appeal or other action is frivolous or is prosecuted for delay, harassment, or any other
improper purpose, it may impose, on the person who signed the appeal or action, a
represented party, or both, appropriate sanctions. The sanctions may include an award to the
opposing party of reasonable expenses, reasonable attorney fees, costs or double costs, or
any ofher sanction the Supreme Court considers just. An appeal or other action shall be
considered fiivolous if it is not reasonably well-grounded in fact or warranted by existing
law or a good faith argument for the extension, modification, or reversal of existing law.

(B} If a parly habitually, persistently, and withoul reasenable cause engages
frivolous conduct under section 3(A) of this mle, the Supreme Court may, sug sponie or on
motion by a party, find the patly to be a vexatious littgator. If the Supreme Court
determines that a party is-a vexations litigator under this rule, the Court may impose filing
restrictions on the party. The testrictions may include prohibiting the party from continuing
or instituting legal praceedings in the Supreme Court without first obtaining leave,
prohibiting the filing of actions in the Supreme Court without the filing fee or securily for
coats required by 8.Ct. Prac.R. XV, or any other restriction the Supreme Court considers just,

43



Section 6, Settlement Conferences.
(A) Referral of Cases for Setttement Conferences.

The Supreme Court may, swa sponte ar on melion by a party, refer to mediation counset
for a setilement conference any case that originated in the court of uppeals, any appeal from
an administrative agency, any original action, or any non-felany case that the Supreme
Court deems appropriate. The mediation counsel may conduct the settlement conference in
persen or by telephone. At the seftlement conference, the parties shall explore seftling the
case; simplifying. the issues, and expediting the procedure, and may consider any other
matier that might aid. in resolving the case. Unless otherwise provided by Court order,
referral of a case for a setilement conference under this rule does not alter the filing
deadlines prescribed by these rules,

(B} Attendance.

If a.case iy referred for a settlement conference, each party to the case, or the
representative of each party who has full settloment authority, and the attorney for each
party shall attend the conference, unless excused by the mediation counsel to whom the case
has been referred. If a party or an attorney fails to atiend the conference withowt being
cxcused, the Supreme Court may assess the parly or the atforney reusonable expenses
caused by the failure, including reasonable attomey fees or ull or a part of the cxpenses of
the other party. The Supreme Court may also dismiss the action, strike documents filed by
the offending party, or impase any other appropriate penalty.

{C) Bxtension of Time to File Briefs or Other Documents.

Notwithstanding Section 3(B) of this rule, the Supreme Court, sua sponte or upon
motion by a party, may extend filing deadlines or stay the case referred under this seclion, if
the extension or stay will facilitate settlement. A request for an extension of time shall be
filed with the Clerk within the time prescribed by the rules for filing the brief or other
document that is the subject of the request.

(D} Privileges and Confidentiality.

The definitions contained in section 2710.01 of the Revised Code apply to Supreme
Court settiement conferences. The privileges contained in section 2710.03 of the Revised
Code and the exceptions contained in section 2710.05 of the Revised Code apply to
mediation communications. The privileges may be waived under section 2710.04 of the
Revised Cods. Mediation communications are confidential, and no one shall disclose any of
these vommunications unless all parties and the mediation counsel consent to disclosure.
The Supreme Court may impose penalties for any improper disclosures made in violation of
this rule.
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{E) Settlement Conference Order.

At the conclusion of the settlement conference, the Supreme Cowrt will enter an
appropriate order.

Staff Cormnmentary to Rule XIV
(2008 Amendments)

Seetion 1(B)

This new prevision alerts parties that documents filed in the Supreme Court are
generally accessible by the public. However, they are not treated as public if they have been
sealed by order of the Supreme Court or another court, or if they are the subject of a motion
to seal sfill pending in the Supreme Court. If the parties belicve that their filings—or
portions of them—should not be considered public, it is their responsibility to seek an order
fo seal. Without un order or a pending motion to seal, the original filings will be made
accessible for public review in the Clerk’s Office, and copies of the original filings will be
scanned for posting to the Supremme Court’s Web site.

This provision should be censidered in conjunction with Rule VIII, Section 6, which
requires parties to redact social security and other personal identifying numbers from
doguments before filing them. If the personal identifying numbers in a document are
necegsary for the Supreme Court’s determination of the case, the Court may order that an
un-redacted copy of the document be filed under seal.

Section 1(C)

These amendments permit facsimile filing of a waiver of a2 memorandum in response
filed under Rule III, Section 2(E). They also limit the information requested on a fax cover
page. Finally, they eliminate an unnecessary provision addressing service of documents that
are filed by facsimile. Normal service requirements for those documents still exist under
Section 2 of the rule.

Scetion 1{E)
Former Section 6 of Rule VIII has been redrafted for clarity and moved to this rule
because if is a rule of gencral applicability.

Section 2{A}
Because this provision addresses three distinct matters, it has been divided into
divisions (1}, (2), and (3).

Sections 2(B)
The amendment to this division provides that service of a docuroent by e-mail,
which 15 now comimonplace, is an accepted mariner of service.

Section 3(B)(Z}(b)

This amendment clarifies that, although stipulations to extensions of thme cannot be
obtained in expedited election cases under division 3(B)2)(a} of this section, parties in
those cases may, under this division, still file requests for extensions of time,
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Section &

Amendments to this section include clarification of language and the change of title
of the mediation attorney to “mediation counsel.” The amendments to division 6(D) of this
section were necessary after the General Assembly enacted the Uniform Mediation Act,
which changed fhe rules on the privileges periaining to, and confidentiality of, mediation
communications.  Generally, these amendments adopt the Uniform Mediation Act’s
provisions concerning privilege against disclosure, waiver and preclusion of privilege, and
exceptions to privilsge.

RULE XV. FILING FEES AND SECURITY DEPOSITS
Section 1. Filing Fees to Institute a Case.

The following filing fees are imposed by section 2503,17 of the Revised Code and shall
be paid before a case 1s filed:

For filing a notice ef appeal ... . .......... ... $40.00
For filing a netice of cross-appeal . ........... $40.00
For filing an order of a court of appeals certifying

aconflict . ... ..o $40.00
For instituting an originalaction . . ........... $40.00

Section 2. Security Deposits in Original Actions.

Original actions also require a deposit in the amount of $100.00 as security for costs,
The security deposit shall be paid before the case is filed. In extragrdinary circumstances,
the Supreme Court may require an additional security deposit at any time during the action.

Section 3. Alfidavit of Indigency in Lieu of Fees.

An affidavit of indigency may be filed in lieu of filing fees or security deposits. The
affidavit shall be executed within six months prior te being filed in the Supreme Court by
the party on whose behalf it is filed. The affidavit shall state the specific reasons the party
does not have sufficient funds to pay the filing fees or the security deposif. At any stage in
the proceeding, the Supreme Court may review and deterrnine the sufficiency of an affidavit
of indigency. Counsel appointed by a trial or appellate court to represent an indigent party
may file a copy of the entry of appointment in liew of an affidavit of indigency. [See
Appendix E following these rules for an affidavit of indigency form.]

Staff Commentary to Rule XV
(2008 Amendments}

The amendments to Section 3 clarify the rule without changing its substance.
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Staff Commentary to Rule [I
{2004 Amendments)

Section 1{A)

These amendments reflect current langnage usage by the Court and the bar, and do not
reflect a change in the Court’s constitutional jurisdiction or authority. Replacement of the word
“gllow with the word “accept”, including variations of these root words, has been made
throughout the rules.

Section 1{C)(2)
This new division reflects the Court’s treatment of appeals brought under R.C. 3513.15 as
appeals of right.

Section 2{A)(4)(c)

This amendment clarifies that a memorandum in support of junisdiction shall not be filed
at the time of filing a motion for delayed appeal. Only after the Court grants & motion for
delayed appeal muy a memorandum in support of jurisdiction be filed. The amendment also
specifies that if a motion for delayed appeal is granted but the appellant subsequently fails to
timely file a memorandum in support of jurisdiction, the Supreme Court will dismiss the case,
which reflects the Court’s current practice.

Section 2(B)(1)(d)(viD)
This amendment clarifies the case-type designation in the notice of appeal for appeals
where a ¢court of appeals has made a determination under App. R. 26(B).

Section 2(B)(2)

This amendment requires that, in an appeal of right, a notice of appeal must contain a
date-stamped copy of the court of appeals judgment entry being appealed and specifically
defines “date-stamped copy.” In some courts of appeals, opinidne are released on a given date
but the court does not immediately file its judgment entry with the clerk for journalization.
Those courts wait ten days fromt the date of release before filing the judgment entry under App.
R 22(E). This practice has led to confusion among parties and attorneys as to which date should
be utilized for purposes of perfecting an appeal to the Supreme Court. The amendment is
intended 1o eliminate this confusion by requiring notices of appeal in appeals of right to have
attached the court of appeals judgment entry reflecting the date the judgment entry was filed by
the court of appeals under App. R. 22(E).

Section 2(B)(3)

This amendment further reinforces the requirement contained in 8. Ct. Prac. R. IV,
Section 4(A), that a notice of a pending motion to certify a conflict must accompany a party’s
notice of appeal if a motion to certify a conflict is pending at the court of appeals.
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Section 3(B)(1)

Under R.C, 4903.13, when appealing a decision of the Public Utilities Commission, the
appellant must file a notice of appeal with the commission. Under Sections 4901-1-02(A) and
4901-1-36 of the Qhio Administrative Code, filing with the commission is accomplished only by
filing. with the docketing division of the commission.

This amendment adopls the reqnirement of the Qhio Administrative Code that, to file
with the commission, the appellant must file with the commission’s docketing division. Placing
this external requirement direefly in the Court’s rule shonld help litigants address the nuances of
public utility appeals by pointing out an administrative requirement they might not otherwise be
aware of. However, by including this requirement in the rule, the Court is also imposing a new
jurisdictional requirement for perfecting an appeal of a commission decision; unless the appellant
files o notice of appeal with the docketing division itself, the Supreme Court will not have
jurisdiction to hear the appeal. See ako, 8. CL Prac, R. XIV, Section 2(C)(2), infia. Thatrule
has been amended to require placing a “certificate of filing™ on the notice of appeal filed in the
Supreme Court to demonstrate compliance with the new requirement in this amendment.

Section I(B)(2)

Under R.C. 4903.13, the Supreme Court may permif any iterested party to intervens “by
cross-appeal” in the appeal of a decision of the Public Utilities Commission. The former rule
implied that a cross-appellant would have to file its cross-appeal within the same 60-day time
parameter established in R.C. 4903.11 for filing the first appeal. This amendment allows a cross-
appeal fo be filed either within that 60-day timeframe or, if Iater, within ten daye after the first
appellant’s notice of appeal is filed. Under the amendment, an interested party can wait fo see if
an appeal is filed by the 60 day and, if so, will still have sufficient time—ten more days—to
prepare and file a cross-appesl. This ten-day period is consistent with time allotted for filing a
cross-appedl from a court of appeals decision. See S. Ct. Prac. R. 11, Section 2(A(2)(a).

Sectien 6

This new section has been added to require the appellant to file a case information
statement at the time of filing the notice of appeal. Case information staternents are intended to
assist the Court in case management and issues tracking.

RULE III. DETERMINATION OF JURISDICTION ON CLAIMED APPEALS QF
RIGHT AND DISCRETIONARY APPEALS

Section 1. Memorandum in Support of Jurisdiction.

(A) In a clanned appeal of right or a discretionary appeal, the appellant shall file a
memorandwmn in support of jurigdiction with the notice of appeal. [See Appendix F following
these rales for a sample memorandum ]

(B) A memorandum in support of jurisdiction shall contain all of the following:

(1} A table of conients, which shall include the proposition(s) of law stated in syllabue
form =5 set forth in Drake v. Bucher (1966), 5 Ohio $1, 2d 37, at 39,
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administrative agency, any original action, or any non-felony case that the Supreme Court deems
appropriate. The mediation attorpey may conduct the settlement conference in person or by
telephone. At the settlernent conference, the parties shall explore settling the cage, simplifying
the isstes, and expediting the procedure, and may consider any other matter that might aid in
resolving the case, Referral of a case for a settlement conference under this rule does not alter
the filing deadlines prescribed by these rules.

(B) Attendance.

if a case is refetred for a seltlement conference, each party to the case, or the representative
of each parly who has full settlement authonty, and the attorney for each party shall atiend the
conference, unless excused by the mediation attorney to whom the case has been referred. Ifa
party or an attorney fails to attend the conference without being excused, the Supreme Court may
assess the party or the attorney reasonable expenses caused by the failure, including reasonable
attorney fees or all or a part of the expenses of the other party. The Supreme Court may also
dismiss the action, sirike documents filed by the offending party, or impose any other appropriate
penalty,

{C) Exiension of Time to File Briefs or Other Documents.

On motion by a parly, the Supreme Court may, notwithstanding Section 3(B) of this rule,
extend filing deadlines in, or stay the case referred under this section, if the extension or stay will
facilitate setfloment. A request for an extension of time shall be filed with the Clerk witlin the
time prescribed by the rules for filing the brief or pther document that is the subject of the
request.

(D) Confidentiality.

Unless disclosable by the order entered under Section 6(E) of this rule, statements uitered
during the settflement conference are confidential. Unless all parficipants consent to disclosure,
no one, including the mediation attorney, a party, or a party's attorney, shall disclose to the
Supreme Court any statement uttered in a settlement conference. The Supreme Court may
impose penalties for any improper disclosure made in violation of this provision,

(E) Setflement Conference Qrder,

At the conclusion of the setflement conference, the Supreme Court will enter an appropriate
order.

Staff Commentary o Rule XIV
(2004 Amendments)

Section 1({B)

The most significant of amendments in this section is an expansion of the types of
documents that may be filed by facsimile tranemission. Other amendments include various
clarifications of language.
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Section 1{C)

This division has been amended to explicitly include extensions of time in cases referred
to a mediation attorney obtained under §. Ct. Prac, R. XIV, Section 6(C). Although the Court
has always interpreted this section 10 include such extensions, the inclusion was not explicit in
the rule, The amended language also reflects that gome filing deadlines are imposed by Court
order, rather than by the Rules of Practice.

Section 2{A)

The first change to this division imposes the service requirement on amici curiae, which
previously had been implied in the rule, but not specifically stated. The redaction of the word
attomey does not mesn that the provision is inapplicable to attorneys; rather, the change reflects
the redundancy of the phrase *an attotney or a party”™ since the rule would automatically apply to
an attorney representing a party.

The remaining amendments to this division relate to serving a copy of a notice of appeal
in public utility cases, Under R.C. 4903,13, a notice of appeal of a decision of the Public
Utilities Commission must be served, nnless waived, upon the chair of the commission or, in the
absence of the chair, upon another commisgioner or by leaving a copy at the commission office
in Columbus. By referencing R.C. 4903.13, the amendments incorporate this statutory service
requirement iro the Court’s rule.

The amendments also require that the notice of appeal or cross-appeal be served on all
parties to the proceeding before the commission, even if those persons or entities are not
technically parties to the Supreme Court appeal. Under R.C. 4903.13, an appeal of a decision of
the Public Utilities Commission is filed “against the commisgion.” Therefore, the commission is
the named appeliee in the appeal, and the real party in interest is not named at all. By requiring
that all partieg to the commission proceeding be served, the rule ensures that the real parties in
interest will be notified when an appeal has been filed. These parties can then decide in a timely
fashion whether to intervene and participate in the appeal before the Supreme Court.

Becanse appeals of Power Siting Board decisions are handled in accordance with R.C.
403,13, the amendments addressing Public Utilities Commission appeals apply as wall to
appeals from.the Power Siting Board. See R.C. 4906.12.

Section 2(B)(1)-(3)

The amendments in division (B)(1) dlarify the various means of service of documents and
define when service is effected. The new divisions (B}(2) and (B)(3) specify special service
requirements in Board of Tax Appeals and expedited election cases, respectively. Tor
commentary regarding the requirement in expedited ¢lection cases, see Staff Commentary to
Rule X, Section 9, supra.

Section 2(C)(1)
The amendments in this division include making the provision applicable to amici curiae.

See Staff Commentary to Rule XTIV, Section 2(A), supra. Further, the language “proof of
service™ has been changed to “certificate of service™ to more accurately reflect the expectations
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of the Court. That is, the Court expects merely a certification that the docunent has been served
and dees not require “proof™ that it was served as that term is generally understood.

Section 2(C)2)

This amendment is related to the amendments in S, Ct. Pra¢. R. 11, Section 3(B)(1). The
amendment requires that a “certificate of fiting” be included on a notice of appeal from either a
Public Utilities Commission or a Power Siting Board decision. The certificate of filing will
evidence that the appellant hag filed the notice of appeal with the docketing division of the
commigsion, satisfying the new jurisdictional requirement under S, Ct. Prac. R. 11, Section
3(B)(1). See Staff Comunentary to 8. Ct. Prac. R. I, Section 3(B)(1).

Section 2(D)
See Siaff Commentary to Rule XTV, Section 2(A), supra.

Section 2(F)
See Staff Commentary to Rule XTIV, Section 2(A), supra.

Section 3(B)1)
The amended language reflects that some filing deadlines are imposed by Cowt order,
rather than by the Rules of Practice,

Section 3(B)}(2)(a)

The first amendment under this division eliminates the ability to file a stipulated
extension of time in expedited election cases filed ynder 3. Ci. Prac. R. X, Section 9. In 1996,
when the Court amended 3. Ct. Prac. R. X, Section 9, to incorporate an abbreviated briefing and
evidence schedule for expedited election cases, the Staff and Committee Motes to S. Ct. Prac. R.
XIV, Section 3, stated that the simultanecus smendment to S. Ct. Prac. R. X, Section 9,
“deliberately sets an abbreviated briefing schedule whick should not be extended by a general
rule” (Emphasis added). Nevertheless, some parties file stipulations for extension of time in
expedited election cases,

Unlike other cases, expedited election cases implicate the rights of electors underlying
the statutory absentee ballot time limits of R.C. 3305.01 and 3509.01. State ex rel Ascani v.
Stark Cty. Bd. of Elections (1998), 83 Ohio 8t.3d 490, 494, 700 N E.2d 1234; State ex rel
Demaline v. Cuyahoga Civ. Bd of Elections (2000), 90 Ohio $t.3d 523, 527-528, T40 N.E.2d
242, Permitting the parties in expedited election cases to stipulate extensions of time under 8.
Ct. Prac. R. XIV, Section 3(B)(2)(2), could prejudice the rights of electors affected by these
cages. Therefore, this amendment has been added 10 specifically prohibit stipulated extensions
of time in expedited election cases. The parties are, however, still permiited to seek an extension
by permission of the Court, by filing a request for extension of time under §. Ct. Prac. R. XIV,
Section 3(BY(2XDb).

The second amendment under this division clarifies that a purty cannot obtain a

stipulation for extension of time under this division if that party has already been granted a
request for extension of time under $, Ct. Prac. R, XIV, Section 3(B)(2)(b).
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Section 3(B)2)(b)

This amendment clarifies that a party cannot file arequest for extension of ime nnder
this divigion if that party has already filed a stipulated extension of time under 3. Ct. Prac. R.
XIV, Section 3(B)(2)(a).

Section 4

An amendment to division (A) would require that a motion for stay include relevant bond
information and be accompanied by the lower court decision that would be the subject of the
stay. This information is not always provided with motions for stay but is necessary for the
Court to make an informed ruling. The amendment in division (B) reinforces the rule thata
reply to a memorandam opposing a motion shall not be filed by prohibiting the Clerk from filing
both replies and motions lo waive the prohibition. Other amendments in this section further
clarify the language of the rule.

Section 5

The amendments in division (A) of thie section are intended to clarify the language of the
rule. A new division (B) has also been added to address the Court’s procedure for addressing
repeated violations of the prohibition against frivolous conduet.

Section 6

The references to “master commissioner” in this section have been replaced with
“mediation attorney.” This change reflects a change in the Coust’s administrative structure
wherein the attorneys overseeing mediation are no longer a part of the Office of Master
Commissioners. The separation of the two entities ensures that the mediation attorney
oversecing the settlement conference is neutral and removed from any later merit decision that
the Couri may eventually make.

The amendment to division (A) includes the statement that filing deadlines imposed by
the rules are niot altered when a case is referred for a setlement conference. The parties i a case
are still required to file pleadings, memoranda, briefs, or other documents in a imely manner.
Parties may seck an extension to a deadline under Section 6(C) of the rule provided they remain
in mediation. However, such requests for extension must be filed within the deadline for filing
the document that is the subject of the extension. Neither the mediation attorney nor the Clerk is
responsible for advising parties of their deadlines under the rules. The amendment in division
(C) clarifies that the extension provisions apply only to those cases referred to a mediation
attorney under this section.

RULFE XV. DOCKET FEES AND SECURITY DEPOSITS
Section 1. Docket Fees to Institute an Action.

The following docket fees are imposed by section 2503.17 of the Revised Code and shall be
paid before the document is filed or the case is docketed:
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Notice of Appeal of Appellant Duke Ene hio, Inc.

Appellant, Duke Energy Chio, Inc. (DE-Chio), hereby gives notice
of its appeal, pursuant to R.C. 4903.11 and 4903.13, to the Supreme
Court of Ohio from an Entry of the Public Utilities Corﬁmission of Ohio
(Commission) issued in Case Nos. 03-93-EL-ATA, 03-2079-EL-AAM, 03-
2081~EL—AAM, 03-2080-EL-ATA. These cases involve DE-Ohio’s
Application to establish its Market-Based Standard Service Offer
(MBSSO} pursuant to R.C. 4928.14, The Commission’s October 24,
2007, Order on Remand permits certain non-residential customers to
avoid paying any charges for capacity despite the right to return to DE-
C)hio to obtain competitive retail generation service.

DE-Ohio timely filed its Application for Rehearing in accordance
with R.C. 4903.10 on November 23, 2007. The Commission denied DE-
Chio’s Application for Rehearing in its Entry on Rehearing December 19,
2007. Thereafier, DE-Ohio timely filed this Notice of Appeal with respect
to Case Nos. 03-93-EL-ATA, 03-2079-EL-AAM, 03-2081-EL-AAM, 03-
2080-EL-ATA, with the Clerk of the Ohio Supreme Court and the
Docketing Division of the Commission.

DE-Ohig’s Allegations of Error

DE-Ohio complains and alieges that the Commission’s October 24,

2007, Order on Remand and December 19, 2007, Entry on Rehearing in

Case Nos. 03-93-EL-ATA, 03-2079-EL-AAM, 03-2081-EL-AAM, 03-2080-
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EL-ATA are unlawiul, unjust, and unreasonable for the following reasons
as set forth in DE-Chie’s Application for Rehearing;

(1)  The Commission, without statutory authority, modified
DE-Chio’s unavoidable MBS30 price. Specifically,
DE-Ohic ohjects that the Order makes the
Infrastructure Maintenance Fund (IMF) and System
Reliahility Tracker {SRT) avoidable for non-residential
switched load that agrees to remain off DE-Ohio’s
standard MBSSO price through 2008 even though
such customers may return to DE-Ohjo at the monthly
average hourly locational marginal price {LMP MBSSO
price).!

(2) The Commission’s Order, contrary to statute, deprives
nen-regidential switched load that agrees to remain off
DE-QOhio’s standard MBSS0 price through 2008 of
Provider of Last Resort (POLR) reliability service.

{3} By enabling switched load to avoid paying the IMF and
SRT, the Commission’s Order conilicts with statutory
policy_because it requires DE-Ohio to subsidize the
competitive retail electric service market.

WHEREFORE, DE-Ohio respectfully requests that the Supreme

Court of Ohio reverse the Commission’s October 24, 2007, Order on

1 In re DE-Ohio’s MBSSO, Case No, 03-93-E1-ATA et al. {Order on Rehearing at 4)
(April 13, 2005).



Remand and December 19, 2007, Entry on Rehearing in Case Nos. 03-
93-EL-ATA, 03-2079-EL-AAM, 03-2081-EL-AAM, 03-2080-EL-ATA
because they are unlawful, unjust, and unreasonable, In order to correct
the errors complained of herein the Court should remand this case to the
Commission with instructions to all customers to pay the IMF and SRT
to assure that DE-Ohio may offer firm generation service to all
customers, POLR service, as set forth in R.C, 4928.14,
Respectfully submitted,

LU A

Paul A. Colbert, Associate General
Counsel

Rocco D'Ascenzo, Counsel

Duke Energy Ohio, Inc.

139 Fourth Street, Room 25 ATII
Cincinnati, OH 45202

(513) 419-1827

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing
pleading was served on the following either electronically or by first class

U.8. mail, postage prepaid, upon the following, this 1Sth day of

February, 2008, / //1 W’

Paul A. Colbert

Duane W. Lucky, Section Chief
Public Utilities Commisgsion of Ohio
180 East Broad Street, 9% Floor
Columbus, Ohio 43266-0573
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ArTticir I'V: Joproran

administrative officers and agencies as may be pro-
vided by law.

(C) Unless otherwise provided by law, there shull be
prabate division and soch other divisions of the courts
of commmnon pleas as may be provided by law. Judges
shall be elected specifically to such probate division
and to such other divisions. The judges of the probate
division shall be empoweted to employ and control the
clerks, employees, depuiics, and referees of such pro-
bale division of the common pleas courts.

(1968, am. 1973)

POWERS AND DUTIRS OF SUPREME COURT; RULES.

§5 {AX[) In addition to all other powers vested by
this article in the Supreme Coutt, the Supreme Count
shalt haye general supetintendence over all courts in
the stafe. Such genern] superintending power shall be
exervised by the chief justice in accordance with rules
promulgated by the Supreme Court

{2) The Supreme Court shall appoint an administrative
director who shall assisi the chief justice and who shall
serve at the pleaswre of the coust. The compensation
ond duties of the adntinistrative direstor shali be deter-
ntined by the court.

(3) The chief justice or acting chief jistice, us neces-
sity arises, shall assign any judge of a court of com-
mon pleas of a division thereof temporarily te sit or
hotd cowt on any other court of common pleas or di-
vision thereef or any court of appeals or shall assign
any judge of a cowrt of appoals tetaporarily to sit or
hotid courf on any other court of appeals or any court
of common ploas or division théreof and upon such
assigniment szid judge shall serve in such assigued ca-
pacity unfil the termination of the assignment. Rules
may be adopted to provide for the temporary assign-
ment of judges 1o sit and hold court it any court estab-
lished by law.

{X3) The Supreme Couri shall prescribe rules govemn-
g practicy end procedure in all courts of the state,
which rules shall not abtidge, enlorge, of modify any
substantive right. Proposed rules shali be filed by the
court, not later than the fifteenth day of Januery, with
the cletk of cach house of the General Assembly. dwr-
ing a regular sossion thereof, and mmendments (o any
such proposed rules may be so fled not later than the
first day of May in that session. Such rules shigll feke
effect on the following first day of uly, ualess prior
o such day fhe General Assembly adopts a concoe-

rent reselution of disapproval, All lwws i conflict with
such rules shall be of no further force or effect after
such rules have faken cffcet.

Cowrts may adopt additionat rules concerning local
prectice in their respective couris which are not in-
consistent with the rules promulgaied hy the Supreme
Court. The Supreme Cowrt may make rules to require
uniform record keeping for all courts of the siate, and
shall make rules poveraing the admission to the prac-
tice of law and discipline of persons so admiited.

{C) The chief justice of the Supreme Court or any
judge of that court designated by him shall pass upon
the disqualification of any judge of the courts of ap-
peals or courts of cornmon pleas or division thereof.
Ruiles may be adopied to provide for the hearing or
disqualification matters involving judges of courts es-
tablished by law,

(1968, am. 1971)

FELECTION OF JUPGES] COMPENSATION,

§6 (A)(1} The chiof justice and the justices of the
Supreme Cowrt shall he elected by the electors of the
stato at large, for torms of not less than six yeurs.

(2) The judges of the courts of appeals shall be elected
by the electors of their respective appellate districis,
fur terms of not loss thao six yoars,

{3) The judges of the contls of commaon pieas and the
divisions thercof shall be elected by the electors of
the counties, districts, or, as may be provided by law,
other subdivisions, in which their respective courts are
located, for teris of not less than six years, and each
judge of a court of commeon pleas or division fheteol
shall reside during his term of office in the county, dis-
trict, or subdivision in which his court is located.

(4) Terms of office of all judges shall begin on the
days fixed by law; and isws shall be enacted 1o pre-
scribe the times and mode of their vlection,

(B) The judges of the Supreme Court, courts of ap-
peals, couris of common pleas, and divisions thereof,
and of all courts of tecord established by law, shall, at
stated fimes, receive for their services such compensa-
tion as muy be provided by law, which shall not be
diminished during their term of office. The compensa-
tion of all udges of the Supremo Court, exeept that of
the chiel justice, shall be the same. The compensation
of all jidpges of the courts of appeals shall be the same.
Comman pleas judges and judges of divistons {hereof,

Te CONSTITUTION OF THE STATE oF OnIo 21
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified
by the supreme court on appeal, if, upon consideration of the record, such court is of the opinion
that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by notice of
appeal, filed with the public utilities commission by any party to the proceeding before it, against
the commission, setting forth the order appealed from and the errors complained of. The notice
of appeal shall be served, unless waived, upon the chairman of the commission, or, in the event
of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus, The court may permit any interested party to intervene by cross-
appeal.

4901-1-02 Filing of pleadings and other papers.

(A) The official address of the commission's docketing division is: "Public Utilities
Commission of Ohio, Docketing Division, 180 East Broad Street, Columbus, Ohio 43215-3793."
Except as discussed in paragraph (B) of this rule, all applications, complaints, reports, pleadings,
or other papers to be filed with the commission shall be mailed or delivered to the commission's
docketing division at that address, together with the number of copies required by paragraph (C)
of this rule. Additional copies shall be supplied to the commission or the attorney examiner
assigned to the case, if requested. No pleading or other paper shall be considered filed with the
commission until it is received and date-stamped by the docketing division. An application for an
increase in rates filed under section 4909.18 of the Revised Code, a complaint concerning an
ordinance rate filed by a public utility under section 4909.34 of the Revised Code, and a petition
filed by a public utility under section 4909.35 of the Revised Code shall not be considered filed
until the date, as determined by the commission, upon which the application, complaint, or
petition complied with the requirements of rule 4901-7-01 of the Administrative Code.

(B) A party may file documents with the commission via facsimile transmission (fax} under
the following conditions:

(1) The following documents may not be delivered via facsimile transmission:

(a) The application, complaint, or other initial pleading which is responsible for the opening
of a case;.

(b} An application for rehearing which may be filed under section 4903.10 of the Revised
Code or a memorandum contra an application for rehearing filed pursuant to rule 4901-1-35 of
the Administrative Code.

(¢) A notice of appeal of a commission order to the Ohio supreme court which may be filed
pursuant to section 4903.13 of the Revised Code.

(2) All documents sent via facsimile transmission must include:
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(a) A transmission sheet which states the date of transmission, case number, case title, brief
description of the document, and number of pages following the transmission sheet.

(b) The name and telephone number of the document originator and facsimile operator.

(3) The originator of the document or their facsimile transmission operator must contact the
commission's docketing division at (614) 466-4095 prior to sending a facsimile transmission. A
party must notify the docketing division of its intent to send a document by facsimile
transmission by four p.m. on the date the document is to be sent. The party must be prepared to
commence transmission at the time the docketing division is notified.

(4) All documents must be sent to the facsimile machine in the commission's docketing
division at (614) 466-0313. If that machine is inoperable, directions for alternative arrangements
will be given when the contact required under paragraph (B)(3) of this rule is made. Unrequested
documents sent to any of the commission's other facsimile machines will not be relayed to the
docketing division by commission employces.

(5) Excluding the transmission sheet, all documents transmitted by facsimile transmission
must be thirty pages or less.

(6) All documents must be legible when received. If the document is illegible, docketing
division will contact the sender to resolve the problem. The person making a facsimile filing
shall bear all risk of transmitting a document by facsimile transmission, including all risk of
equipment failure.

(7) No document received via facsimile transmission will be given confidential treatment by
the commission.

(8) If a document is filed via facsimile transmission, the party must make arrangements for
the original signed document and the required number of copies of the pleading to be delivered
to the commission no later than the next business day.

(9) Because a document sent to the commission by facsimile transmission will be date-
stamped, and thus filed, the day it is received by the docketing division, the originator of the
document shall serve copies of the document upon other parties to the case no later than the date
of filing.

{(C) In addition to the original, any person filing a pleading or other document for inclusion in
a case file must submit the required number of copies of the pleading or document. Information
regarding the number of copies required by the commission may be obtained by going to the
commission's web site at www.puco.ohio.gov and searching case filing requirements under the
docketing information system (DIS) section, by calling the docketing division at 614-466-4095,
or by visiting the docketing division at the offices of the commission. As an alternative, a filer
may submit twenty copies of the filing,
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(D) A failure to submit the number of copies required by paragraph (B) or (C) of this rule
shall not invalidate or delay the effective date of a filing if the person making the filing submits
the number of copies needed to correct any deficiency within two business days after notification
of such deficiency by the docketing division,

(E) Unless a request for a protective order is made concurrently with or prior to the reception
by the commission's docketing division of any document that is case-related, the document will
be considered a public record.

4901-1-36 Supreme court appeals.

Consistent with the requirements of section 4903.13 of the Revised Code, a notice of appeal
of a commission order to the Ohio supreme court must be filed with the commission's docketing
division within the time period prescribed by the court and served, unless waived, upon the
chairman of the commission, or, in his absence, upon any public utilities commissioner, or by
leaving a copy at the offices of the commission at Columbus. A notice of appeal of a commission
order to the Ohio supreme court may not be delivered via facsimile transmission.
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