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The Public Utilities Commission of Ohio, Appellee, moves pursuant to S. Ct. Prac.

R. XIV, Section 4, for an order striking Duke Energy Ohio, Inc.'s notice of appeal and

dismissing its appeal because the notice of appeal failed to comply with this Court's

rules. The rationale for striking Duke Energy Ohio, Inc.'s notice of appeal and dismiss-

ing its appeal is explained in detail in the accompanying memorandum.
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MEMORANDUM IN SUPPORT

INTRODUCTION

[T]he integrity of procedural rules is dependent upon
consistent enforcement because the only fair and reason-
able alternative thereto is complete abandonment.

Miller v. Lint, 62 Ohio St. 2d 209, 215, 404 N.E.2d 752, 755 (1980) (emphasis added).

On February 15, 2008, Duke Energy Ohio, Inc. ("Duke Energy") filed a defective

notice of appeal. Duke Energy's notice of appeal did not include the certificate of filing

required by S. Ct. Prac. R. XIV(2)(C)(2). Duke Energy committed the same fatal error

and violated the same rule previously enforced by the Court. Consumers' Counsel v.

Pub. Util. Comm'n, 105 Ohio St. 3d 1211, 823 N.E.2d 872 (2005) (striking the notice of

appeal and dismissing the appeal of the Ohio Consumers' Counsel where the notice of

appeal did not contain the necessary certificate of filing).

Duke Energy's notice of appeal and its appeal are fatally flawed because Duke

Energy ignored this Court's Rules of Practice. The rule in question has been previously

enforced by this Court. In furtherance of consistent enforcement of its rules, the Court

should strike Duke Energy's notice of appeal and dismiss its appeal.



ARGUMENT

1. The Court should strike Duke Energy's notice of appeal and dis-
miss its appeal because Duke Energy violated the Court's Rules
of Practice in commencing its appeal.

In its Rules of Practice, the Court identified basic information that a notice of

appeal must contain. See, e.g., S. Ct. Prac. R. XIV(2)(C), Appendix at 4. Since July 1,

2004, the Court has required that every notice of appeal from final orders of the Public

Utilities Commission of Ohio ("Commission") contain a certificate of filing. S. Ct. Prac.

R. XIV(2)(C)(2), Appendix at 4. In relevant part, the Court's rule states:

In an appeal from the Public Utilities Commission . . ., the
notice of appeal shall also contain a certificate of filing to evi-
dence that the appellant filed a notice of appeal with the
docketing division of the Public Utilities Commission in
accordance with sections 4901-1-02(A) and 4901-1-36 of the
Ohio Administrative Code.

Id. (emphasis added). The inclusion of the word "also" in the rule indicates that the

certificate of filing is required in addition to the certificate of service. See S. Ct. Prac. R,

XIV(2)(C)(1) and (2), Appendix at 4.

A. S. Ct. Prac. R. XIV(2)(C)(2) should be consistently
enforced by this Court.

S. Ct. Prac. R. XIV(2)(C)(2) should be enforced. The certificate of filing is

important for the benefit of everyone involved. S. Ct. Prac. R. XIV(2)(C)(2), which

requires the certificate of filing, directs the appellant's attention to the requirements of

sections 4901-1-02(A) and 4901-1-36 of the Ohio Administrative Code, which require

that the notice of appeal be properly filed with the Commission's docketing division. See
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S. Ct. Prac. R. XIV(2)(C)(2), Appendix at 4; Ohio Admin. Code §§ 4901-1-02(A), 4901-

1-36 (Anderson 2007), Appendix at 21-23, 23. The certificate of filing requirement

brings the jurisdictional filing requirements directly to a would-be appellant's attention.

See S. Ct. Prac. R. XIV(2)(C)(2), Appendix at 4; Ohio Admin. Code §§ 4901-1-02(A),

4901-1-36 (Anderson 2007), Appendix at 21-23, 23; S. Ct. Prac. R. II(3)(B)(1), Staff

Commentary (2004 Amendments), Appendix at 11; S. Ct. Prac. R. XIV(2)(C)(2), Staff

Commentary (2004 Amendments), Appendix at 14. S. Ct. Prac. R. XIV(2)(C)(2) was

intended to educate appellants about these special filing requirements for appeals from

final orders of the Commission. S. Ct. Prac. R. II(3)(B)(1), Staff Commentary (2004

Amendments), Appendix at 11; S. Ct. Prac. R. XIV(2)(C)(2), Staff Commentary (2004

Amendments), Appendix at 14. Additionally, the certificate of filing gives evidence to

the appellee, intervenors, interested non-parties, and the Court that the appellant has

satisfied the special filing requirements.

The Court's rules establish a procedural framework for the Court's consideration

of appeals. The certificate of filing requirement of S. Ct. Prac. R. XIV(2)(C)(2) is a com-

ponent of that framework. As a purely procedural rule, S, Ct. Prac. R. XIV(2)(C)(2) does

not "abridge, enlarge, or modify any substantive right." OHIO CONST. art. IV, § 5(B),

Appendix at 20. The rule does not itself grant a right to appeal or in any way determine

whether an appeal may be initiated. Rather, the right to appeal from a final order of the

Commission is properly conferred by statute. See Ohio Rev. Code Ann. § 4903.13

(Anderson 2007), Appendix at 21; Midwest Fireworks Manufacturing Co. v. Deerfaeld

Township Board of Zoning Appeals, 91 Ohio St. 3d 174, 177, 743 N.E.2d 894, 897
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(2001) ("The right to appeal an administrative decision is neither inherent nor inalienable;

to the contrary, it must be conferred by statute."). Nor does the rule even arguably affect

a party's right to appeal. The effect of S. Ct. Prac. R. XIV(2)(C)(2) is inherently pro-

cedural. It merely requires the addition of the certificate of filing to the notice of appeal.

B. Duke Energy failed to follow S. Ct. Prac. R. XIV(2)(C)(2).

Duke Energy failed to follow S. Ct. Prac. R. XIV(2)(C)(2) by omitting the neces-

sary certificate of filing from its notice of appeal. Duke Energy Ohio, Inc. v. Pub. Util.

Comm'n, No. 08-0367 (filed with the Ohio Supreme Court on February 15, 2008),

Appendix at 16-19. The notice of appeal does state that Duke Energy "timely filed [the]

Notice of Appeal ... with the Clerk of the Ohio Supreme Court and the Docketing Divi-

sion of the Commission." Duke Energy's Notice of Appeal at 2, Appendix at 17. This is

not a substitute for the certificate of filing, which is required to evidence that the notice

of appeal has been filed with the Commission's docketing division in accordance with

the Ohio Administrative Code, as mandated by the Court's Rules of Practice. See S. Ct.

Prac. R. XIV(2)(C)(2), Appendix at 4. The purpose of the certificate of filing has been

defeated in this case. There is no certificate of filing in Duke Energy's notice of appeal

"to evidence that the appellant filed a notice of appeal with the docketing division of the

Public Utilities Commission in accordance with sections 4901-1-02(A) and 4901-1-36 of

the Ohio Administrative Code." Id. Instead, Duke Energy left this Court, its clerk, the

litigants, and everyone else with an interest in this case to speculate as to whether the

appeal was rightly commenced.
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Just as Duke Energy's statement in the body of its notice of appeal fails to comply

with S. Ct. Prac. R. XIV(2)(C)(2), the mere act of filing a defective notice of appeal with

the Commission's docketing division likewise fails to satisfy the rule's special filing

requirements. That act alone cannot cure the defect because it does not accomplish the

function of the certificate of filing. The certificate of filing constitutes evidence of filing

with the Commission's docketing division in compliance with the Ohio Administrative

Code. See id. Filing a faulty notice of appeal fails to provide the Court, the appellee, or

any other interested person with the evidence of administrative compliance required by S.

Ct. Prac. R. XIV(2)(C)(2). Nor does it matter that evidence of filing with the Commis-

sion's docketing division may be available other than through the certificate of filing.

The certificate of filing requirement, if satisfied, eliminates the time and effort needed to

search beyond the notice of appeal to determine whether the appeal was properly com-

menced.

In response to Duke Energy's defective notice of appeal, the Court should protect

its Rules of Practice through consistent enforcement of S. Ct. Prac. R. XIV(2)(C)(2). The

Court has previously upheld the integrity of its rules by dismissing an appeal in which the

rules were neglected. The Court stated:

There is no excuse for the failure of any member of the bar to
understand or to comply with the rules of this court. They are
promulgated so that causes coming before the court will be
presented in a clear and logical manner, and any litigant
availing himself of the jurisdiction of the court is subjected
thereto. Not to be minimized is the necessity of compli-
ance as an accommodation to the correct dispatch of the
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court's business. But our over-arching concern is that the
legitimate interests of litigants be protected to the utmost. To
this end, our profession is committed, and adherence to our
rules should be dedicated.

Drake v. Bucher, 5 Ohio St. 2d 37, 39-40, 213 N.E.2d 182, 184 (1966) (dismissing, sua

sponte, an appeal in an action in habeas corpus where the appellant's brief failed to com-

ply with the Rules of Practice); see also Consumers' Counsel v. Pub. Util. Comm'n, 105

Ohio St. 3d 1211, 823 N.E.2d 872 (2005) (dismissing an appeal where the appellant

failed to include the necessary certificate of filing in its notice of appeal); Zak v. Ohio

State Dental Board, 103 Ohio St. 3d 1412, 813 N.E.2d 684 (2004) (dismissing, sua

sponte, an appeal where the appellant failed to file a memorandum in support of jurisdic-

tion required by the Rules of Practice); State v. Fisher, 101 Ohio St. 3d 1409, 800 N.E.2d

1177 (2003) (same); State ex rel. General Electric Co. v. Industrial Commission, 101

Ohio St. 3d 1409, 800 N.E.2d 1176 (2003) (dismissing, sua sponte, an appeal where the

appellant failed to file a merit brief required by the Rules of Practice). By adopting S. Ct.

Prac. R. XIV(2)(C)(2), the Court effectively determined that the certificate of filing

requirement should be enforced. Rules are largely ignored in the absence of enforce-

ment. The rule should be enforced in this case.
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II. Striking Duke Energy's notice of appeal and dismissing its
appeal is the appropriate remedy for Duke Energy's failure to
include a certificate of filing in its notice of appeal as required by
S. Ct. Prac. R. XIV(2)(C)(2).

The proper remedy in this case is to strike Duke Energy's notice of appeal and dis-

miss its appeal, consistent with this Court's prior enforcement of S. Ct. Prac. R.

XIV(2)(C)(2). The exact issue in this case, the appellant's failure to include the certifi-

cate of filing in its notice of appeal, has already been firmly resolved by the Court. In

appealing from a final order of the Commission less than a month after S. Ct. Prac. R.

XIV(2)(C)(2) took effect, the Ohio Consumers' Counsel filed a notice of appeal that did

not include the certificate of filing. Consumers' Counsel v. Pub. Util. Comm'n, 105 Ohio

St. 3d 1211, 823 N.E.2d 872 (2005). The Court struck the notice of appeal and dismissed

the appeal. Consumers' Counsel at ¶¶ 3-5. In rendering its decision, the Court concisely

stated:

On July 29, 2004, appellant filed a notice of appeal. The
notice of appeal did not include the certificate of filing
required by S. Ct. Prac. R. XIV(2)(C)(2). Accordingly, it is
ordered by the court, sua sponte, that appellant's notice of
appeal be, and hereby is, stricken. It is further ordered by the
court that the motions to dismiss of the Public Utilities Com-
mission and Columbia Gas of Ohio, Inc. be, and hereby are,
granted. Accordingly, it is further ordered by the court that
this cause be, and hereby is, dismissed.

Id. at ¶¶ 1-5. This prior decision of the Court squarely resolves the present case. Just as

the Court dismissed the appeal of the Ohio Consumers' Counsel, the Court should like-

wise dismiss Duke Energy's appeal and strike its notice of appeal. There is no plausible

defense for Duke Energy's failure to include the certificate of filing in its notice of
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appeal, particularly where the Court has enforced S. Ct. Prac. R. XIV(2)(C)(2) by dis-

missal of an appeal in a prior case.

Additionally, in several other recent cases, this Court has recognized that striking a

document, even sua sponte, is the appropriate remedy where, as here, it is defective

because it does not include a certificate required by S. Ct. Prac. R. XIV(2). Zappitelli v.

Miller, 113 Ohio St. 3d 1448, 864 N.E.2d 97 (2007) (striking, sua sponte, a motion to set

a supplemental briefing schedule where it did not contain a certificate of service); State

ex rel. Eckerly v. Industrial Commission, 103 Ohio St. 3d 1530, 817 N.E.2d 891 (2004)

(striking, sua sponte, a supplement to a merit brief that did not contain a certificate of

service); State v. Mollick, 92 Ohio St. 3d 1402, 748 N.E.2d 77 (2001) (striking, sua

sponte, a notice of court of appeals' determination of no conflict because it did not con-

tain a certificate of service); State v. Underwood, 86 Ohio St. 3d 1483, 716 N.E.2d 215

(1999) (striking, sua sponte, a notice of appeal and dismissing the appeal where the

notice of appeal did not include a certificate of service); State ex rel. Israfil v.

Montgomery County Common Pleas Court Judge Gowdown, 86 Ohio St. 3d 1429, 713

N.E.2d 430 ( 1999) (striking, sua sponte, a motion to dismiss because it did not contain a

certificate of service). In addition to striking defective documents, the Court has for

many years dismissed appeals as a remedy for abandonment of its rules. See, e.g., Zak v.

Ohio State Dental Board, 103 Ohio St. 3d 1412, 813 N.E.2d 684 (2004); State v. Fisher,

101 Ohio St. 3d 1409, 800 N.E.2d 1177 (2003); State ex rel. General Electric Co. v.

Industrial Commission, 101 Ohio St. 3d 1409, 800 N.E.2d 1176 (2003); Drake v. Bucher,

5 Ohio St. 2d 37, 39-40, 213 N.E.2d 182, 184 ( 1966).
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Just like the parties in the cases cited above, Duke Energy failed to file a document

in accordance with the Court's Rules of Practice. Consistent with the result in these

cases, the proper remedy for Duke Energy's failure to file a proper notice of appeal is to

strike its notice of appeal and dismiss its appeal. In protecting the integrity of its rules,

the Court has explained:

Even though we recognize that it is preferable to hear a case
upon its merits, the rules of procedure must be applied con-
sistently .... As we stated in Lint, "However hurried a court
may be in its efforts to reach the merits of a controversy, the
integrity of procedural rules is dependent upon consistent
enforcement because the only fair and reasonable alternative
thereto is complete abandonment."

Davis v. Immediate Medical Services, Inc., 80 Ohio St. 3d 10, 15, 684 N.E.2d 292, 297

(1997) (quoting Miller v. Lint, 62 Ohio St. 2d 209, 215, 404 N.E.2d 752, 755 (1980)).

CONCLUSION

The exclusion of the certificate of filing in the notice of appeal deprives this Court

and its clerk of the necessary information to conclude whether the appellant has properly

initiated the appeal. If the notice of appeal does not contain the certificate of filing, the

Court should dismiss the case swiftly and efficiently. It has done so in the past and

should do so here.
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Section 3(B)
This amendment extends the time for amicus curiae to file a nremorandum opposnig

a motion for reconsideration from seven to 10 days. The change makes the rule consistent
with the response time for filing a memorandum opposing a motion as set forth in the
general provision contained in Rule XIV, Section 4.

RULB; XII. DISPOSITION OF APPEALS IMPROVIDENTLY ACCEPTED OR
CERTIFIED; SUMMARY DISPOSITION OF APPEALS

(A) When a case has been accepted for determination on the merits pursuant to
S.Ct.Prac.R. III, the Supreme Court may later find that there is no substantial constitutional
question or question of public or great general interest, or that the same question has been
raised and passed upon in a prior appeal. Accordingly, the Supreme Court may sua sponte

disnnss the case as having been improvidently accepted, or summarily reverse or affirm on
the basis of precedent.

(B) When the Suprenre Court finds a conflict pursuant to S.Ct.Prac.R. IV, it may later
find that there is no conflict or that the same question has been raised and passed upon in a
prior appeal. Accordingly, the Supreme Court may sua sponte dismiss the case as having
been irnprovidently certified, or summarily reverse or affirm on the basis of precedent.

Staff Commentary to Rule XIl
(2008 Amendments)

'I'his rule has been redrafled to reflect the Court's practice when disniissing certain
cases or issuing summary dispositions.

RULE XIII. RETURN OF RECORD

After the mandate has been issued in a case on appeal, the Clerk of the Supreme Court
shall return the record to the clerk or custodian that transmitted the record under Rule V,

Section 3.

Staff Commentary to Rule XIII
(2008 Amendments)

This amendment is intended to clarify the language of the rule without changing its

substance.

RULE XIV. GENERAL PROVISIONS

Section 1. Filing with the Supreme Court.

(A) riling Defined

The filing of documents with the Suprenre Court as required by these rules shall be
made by filing with the Clerk of the Supreme Court during the regular business hows of the

38
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Clerk's Office. Documents received in the Clerk's Office after 5:00 p.m. shall not be filed
until the next business day. Only submissions filed in accordance with this provision will be
considered by the Supreme Court. Filing may be made in person or by mail addressed to the
Clerk, but docuntents filed by mail shall not be considered filed until received in the Clerk's

Office.

(B) Filings Treated as Public Records

Docunients filed with the Supreme Court shall be treated as public records unless they
have been sealed pursuant to a court order or are the subject of a motion to seal pending in

the Suprenre Court.

(C) Filing by Facsimile Transmission.

(1) The following documents may be filed by facsimile transmission to the Clerlc:

(a) A request for extension of time or a stipulation to an agreed extension of time
that complies with Section 3 or Seotion 6 of this rule;

(b) A list of additional authorities filed under S.Ct,Prac.R. VI, Section 8, or
S.(,t.Prac.R. IX;

(c) An application for dismissal;
(d) A waiver of oral argument filed under S.Ct.Prae.R. IX, Section 3.
(e) A notice related to at,torney representation filed under S.Ct.Prac.R. I.
(f) A notice of a court of appeals determinafion of no conflict filed rmder

S.Ct.Prac.R. IV, Section 4(B).
(g) A waiver of amemorandum in response under S.Ct.Prac.R. III, Section 2(E).

(2) Each facsimile transmission shall be accompanied by a cover page requesting that
the document be filed and providing the name, telephone number, and facsimile number of

the person transmitting the document.

(3) Only one copy of the document shall be transmitted. The Clerk shall provide any
additional copies required to be filed by these rules. The person filing a document by
facsimite transmission shall retain the original document and make it available upon request

of the Supreme Court.

(4) Documents transmitted by facsimile lransmission and reccived in the Clerk's
Office on a Saturday, Sunday, or other day the Clerk's Office is closed to the public, or after
5:00 p.m. on a business day, shall be considered for fiGng on the next business day.

(D) Prohibition Against Untimely FiGngs.

No document may be filed after the filing deadlines imposed by these rules, set by
Court order, or as extended in accordance with Section 3(B)(2) or Section 6(C) of this rule
or with S.Ct.Prac.R. XIX. The Clerk shall refuse to file a docutnent that is not timely
tendered for filing. Motions to waive this rule are prohibited and shall not be filed.
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(E) Rejection of Noncomplying Documents.

The Clerkmay reject documeats tendered for filing unless they are clearly legible and
comply with the requirements of these roles.

Section 2. Service of Documentc; Notice When Documents Are Rejected for
Filing.

(A) Service Requiremeut.

(l) When a party or an amicus curiae files any doeument with the Clerk, except a

complaint filed to institute an original action, that party or amtcue curiae shall also serve a

copy of the document on all parties to the case. Service on a party represented by counsel

shall be made on counsel of record.

(2) Service of a copy of a notice of appeal from a decision of the Public Utilities
Comnilssion or the Power Siting Board shall be made pursuant to section 4903.13 of the
Revised Code. In an appeal or a cross-appeal from the Public Utilities Comrnission or the
Power Siting Board, a copy of the notice of appeal or cross-appeal shall also be served upon
all parties to the proceeding before the Public Utilities Commission or the Power Si6ng
Board that is the subject of the appeal or cross-appeal.

(3) In a case involving a felony, when a county prosecutor files a notice of appeal under
S.Ct.Prac.R. II or an order certifying a c:ontHct under S.Ct.Prac.R. IV, the counly prosecutor
shall also serve a copy of the notice or order on the Ohio Public Defender.

(B) Manner of Service.

(1) Except as otherwise provided by this rule, serviee may be personal, by mail, by e-
mail, or by facsimile transmission. Except as provided in division (A) of this section,
personal service includes delivery of the copy to counsel or to a responsible person at the
office of counsel and is effected upon delivery. Service by mail is effected by depositing the
copy with the United States Postal Service for mailing. Service by e-mail is effected upon
the successfid electronic transmission of the copy. Service by facsimile transmission is
effected upon the successful electronic transmission of the copy by facsinrile process.

(2) In appeals from the Board of Tax Appeals under S.Ct.Prac.R. Il, Section 3(A),
service of a notice of appeal or oross-appeal shall be made by certified mail.

(3) In expedited election cases under S.Ct.Prac.R. X, Section 9, service of the
response, evidence, and merit briefs shall be personal, by e-mail, or by facsimile

transmission.
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(C) Certificate of Service; C.ertificate of Filing.

(1) Unless a document is filed jointly and is signed by all parties to the case, all
documents presented for filing witlr the Clerk, except complaurts filed to institute an tn'iginal
action, shaB contain a certificate of service. The certificate of scrvice shall slate the date
and manner of service, identify the names of the petsons served, and be signed by the party
or the amicus• curiae who files the document- The certificate of service for a docttment
served by facsimile transmission shall also state the facsimile nurnber of the person to whom
the document was transmitted. The Clerk shall refuse to accept for filing any document that
does not contain acertificate of service, unless these rules requim that the document be

served by the Clerk,

(2) In an appeal from the Public Utilitles Commission or the Power Siting Board, lhe
notice of appeal shall also contain a certificate of filing to evidence that the appellant filed a
notice of appeal with the docketing division of the Public Utilities Commission in
accordance witlt sections 4901-1-02(A) and 4901-1-36 ofthe Ohio Administrative Code.

(D) Pailure to Provide Service.

(t) Wben a party or arnicus• curiae fails to provide service upon a party or parties to the
case in accordance with division (A) of this section, any party adversely affected may file a
motion to strike the documeni that was not served. Within 10 days after a mofion to strike is
filed, the party or amicus curiae against whom the motion is filed may file a memorandum
opposing the tnotion.

(2) If the Supreme Court determines that service was not made es required by this
rule, it may strike the document or, if the interests of justice warrant, order that the
doctanent be served and impose a new deadline for filing any responsive document. If the
Supreme Court dctennines that service was made as reqnired by this rule or that service was
not made but tha movant was not adversely affected, it may deny the motion.

(E) Notice to Other Parties When Document Is Rejected for Filing.

If a document presented for filing is rejected by the Clerk under these rules, the party or
amicus curiae who presented the document for fifing sliall promptly notify all of the parties
served with a copy of the document that the document was not filed in the case.

Section 3. Computation and Extension of Time.

(A) Computation of Time.

In conrputing any period of time prescribed or allowed by these rules or by an order
of the Supreme Court, the day of the act from which the designated period of time begins to
rwl shall not be included and the last day of the period shall be included. If the last day of
the period is a Saturday, Stmday, or legal holiday, the period runs until the end of the next
day that is not a Saturday, Sunday, or legal holiday. Notwithstanding Civ.R. 6(A), when the
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period of fitne prescribed or allowed is less tlian seven days, as in expedited election cases
under S.Ct.Prac.R. X, Section 9, intermediate Saturdays, Sundays, and legal holidays shall
be included in the computation. When the Clerk's Office of the Suprenie Court is closed to
the public for the entire day that constitutes the last day for doing an act, or before the usual
closing time on that day, then that act may be performed on the next day that is not a

Saturday, Sunday, or legal holiday.

(B) Extension of Time.

(1) General Prohibition Against Extensions of Time.

Except as provided in division (B)(2) of this section, the Supreme Court will not extend
the time for filing a document as prescribed by these rules or by Court order, and the Clerk
shal refuse to file requests for extension of time.

(2) Extension of Time to File Certain Documents.

(a) Except in expedited election cases under S.Ct.Prac.R. X, Section 9,parties
may stipulate to extensions of time to file merit briefs, including reply briefs, under
S.Ct.Prac.R VI; merit briefs, including reply briefs, under S.Ct.Prac.R. XIX; or the
response to a complaint or evidcnce under S.Ct:Prae.R. X. Each party may obtain in a
case only one agreed extension of time not to exu;ed 20 days, provided the party has
not previously obtained an extension of time from the Suprenie Court under division
B(2)(b) of this section. An agreed extens•ian of tinie shall be effective only if a
stipulation to the agreed extension of time is filed with the Clerk within the flme
prescribed by these rules for fifing the brief or other document that is the subject of the
agreement. The stipulation shall state affirmatively the new date for filing agreed to by
the parties. The Clerk shall refuse to file a stipulation to an agreed extension of fime
that is not tendered timely in accordance with this rule, or if a request for extension of
time has already been granted under Seotion 3(B)(2)(b) of this rule to the party filing

the stipulation.

(b) In an expedited election case or any other case where a stipulation to an
agreed extension of time camrot be obtained under division 3(B)(2)(a) of this section, a
party may file a request for extension of time to file a brief, the response to a
complaint, or evidence. The Supreme Court will grant a party only one extension of
time, not to exceed 10 days, provided the request for extension of time states good
cause for an extension and is filed with the Clerk within the time prescribed by the
rules for filing the brief or other document that is the subject of the request. The Clerk
shall refiise to file a request for extension of time that is not tendered timely in
accordance with this rule, or if a sfipulation to an agreed extension of time has already
been filed under Section 3(B)(2)(a) of this rule by the party filing the request.
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(3) Effect of Extension of Time iJpon Other Parties on the Same Side.

When one party receives an extcnsion of time under division (B)(2) of this section, the
extension shall apply to all other parties on that side.

Section 4. Motions; Responses.

(A) Unless otherwise prohibited by these rules, an application for an order or other
reiief shall be made by filing a motion for the order or rehe£ 1'he motion shall state with
particularity the grounds on which it is based. A motion to stay a lower court's decision
pending appeal shall include relevant information regarding bond and be accompanied by a
copy of the lower court's decision and any applicable opinion.

(B) If a party files a motion with the Supreme Court, any other party may file a
memorandum opposing the motion withui 10 days frotn the date the mofion is filed, unless
otherwise provided in these rules. A reply to a memorandutn opposing a motion shall not be
filed by the moving party. The Clerk shall refuse to file a reply to a memorandnm opposing
a motion, and motions to waive this mleare prohibited and sltall not be filed.

(C) The Supreme Court may act upon a motion before the deadline for filing a
memorandum opposing the motion if the motion is for a procedural order, including an
extension of fime to file a merit biief, or if the motion requests emergency relief and the
interests of justicewarrant immediate considerafion by the Supreme Court. Any party
adversely affected by tlte action of the Supreme Court may file a motion to vacate the

action.

Section 5. f'7ivolous Actions; Sanctions; Vexatious Litigators.

(A) If the Supreme Court, sua sponfe or on motion by a party, determines that an

appeal or other action is frivolous or is prosecuted for delay, harassment, or any other
improper purpose, it may impose, on the person who signed the appeal or action, a
represented party, or both, appropriate sanctions. The sanctions may include an award to the
opposing party of reasonable expenses, reasonable attomey fees, costs or double costs, or
any other sanction the Suprome Court considers just. An appeal or other action shall be
considered frivolous if it is not reasonably well-grounded in fact or warranted by existing
law or a good faith argument for the extension, modification, or reversal of existing law.

(B) If a party habitually, persistently, and without reasonable cause engages in
frivolous conduct under section 5(A) of this rule, the Supreme Court may, sua sponle or on

motion by a party, find the party to be a vexatious litigator. If the Supreme Court
determines that a party is a vexatious litigator under this ntle, the Comt may impose fi6ng
restrietions on the party. The restrictions may inelude prohibiting the party frotn continuing
or instituting legal procoedings in the Supreme Court without first obtaining leave,
prohibiting the filing of actions in the Supreme Court without the fiting fee or securily for
costs required by S.Ct.Prac.R. XV, or any other restriction the Supreme Court considers jnst.
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Section 6. Settlenrent Conferences.

(A) Referral of Cases for Settlement Conferences.

The Supreme Court may, sua ,sponte or on motion by a party, refer to mediation counsel

for a settlement conference any case that originated in the court of appeals, any appeal from
an administrative agency, any original action, or any non-felony case that the Supreme
Court deems appropriale. The mediation counsel may conduct the settlement conference in
person or by telephone. At the settlement conference, the parties shall explore settling the
case, simplifying the issues, and expediting the procedure, and may consider any other
matter that migbt aid in resolving the case. Unless otherwise provided by Court order,
referral of a case for a settlement conference under this rule does not alter the fiGng

deadlines prescribed by thesc rules.

(B) Attendance.

If a case is referred for a settlement conference, each party to the case, or the
rcpresentative of each pariy who has full settlement authority, and the attomey for each
party shall attend the conference, unless excused by the mediation counsel to whom the case
lias been refen'ed. If a party or an attorney fails to attcnd the conference without being
excused, the Suprenie Court may assess the party or the attomey reasonable expenses
caused by the failure, including reasonable attomey fees or all or a part of the expenses of
the other party. 7'he Supreme Court may also dismiss the aotion, strike documents filed by
the offending party, or impose any other appropriate penalty.

(C) Extension of Time to File Briefs or Other Documents.

Notwithstanding Section 3(B) of this rule, the Supreme Court, sua sponte or upon

motion by a party, may extend filing deadlines or stay the case referred under this section, if
the extension or stay will facilitate settlement. A request for an extension of time shall be
filed with the Clerk within the time prescribed by the rules for filing the brief or other

document that is the subject of the request.

(D) Privileges and Confidentiality.

The defmitions contained in section 2710.01 of the Revised Code apply to Supreme
Court seltlement eonferenees. The privileges contained in section 2710.03 of the Revised
Code and the exceptions contained in section 2710.05 of the Revised Code apply W
mediation communications. The privileges may be waived under section 2710.04 of the
Revised Code. Mediation communications are contidential, and no one shall disclose any of
these c:omtnunications unless all parties and the mediation counsel consent to disclosure.
77te Supreme Court may impose penalties for any itnproper disclosures made in violation of

this rule.
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(E) Settlement Conference Order.

At the conclusion of the settlement conference, the Supreme Court will enter an
appropriate order.

Staff Commentary to Rule XIV
(2008 Amendments)

Section 1(B)
This new provision alerts parfies that docunrents filcd in the Supretne Court are

generally accessible by the public. However, they are not treated as public if they have been
sealed by order of the Supreme Court or another court, or if they are the subject of a motion
to seal still pending in the Supreme Court. If the parties bclicve that their filings-or
portions of them-should not be considered public, it is their responsibility to seek an order
to seal. Without an order or a pending motion to seal, the original filings will be made
accessible for public review in the Clerk's Office, and copies of the original filings will be
scanned for posting to the Supreme Corut's Web site.

This provision should be considered in conjunction with Rule VIII, Seetion 6, which
requires parties to redact social security and other personal idcntif'ying numbers from
documents before filing thetn. If the personal identifying numbers in a document are
necessary for the Supreme Court's determination of the case, the Court may order that an
un-redacted copy of the document be filed under seal.

Section 1(C)
These amendments pernvt facsimile filing of a waiver of a inemoranduln in response

filed under Rule III, Section 2(E). They also limit the information requested on a fax cover
page. Finally, they eliminate an unnecessary provision addressing service of docuinents that
are filed by facsimile. Norntal service requirements for those documents still exist under
Section 2 of the rulc.

Section 1(Lt)
Former Section 6 of Rule VIII has been redrafted for clarity and moved to this rule

because it is a rule of general applicability.

Section 2(A)
Because this provision addresses three distinct matters, it has been divided into

divisions (1), (2), and (3).

Sections 2(B)
The amendment to this division provides that service of a document by e-mail,

wtrich is now commonplace, is an accepted manner of service.

Section 3(B)(2)(b)
This amendment clarifies that, although stipulations to extensions of time cannot be

obtained in expedited election cases under division 3(B)(2)(a) of this section, parties in
those cases may, under this division, still file requests for extensions of time.
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Section 6
Amendments to this section include clarification of language and the change of title

of the mediation attorney to "mediation 4ounsel." The amendments to division 6(D) of this
section were necessary after the General Assembly enacted the Uniform Mediation Act,
which changed the rules on the privileges pertaining to, and confidentiality of,mediation
communications. (ienerally, these amendments adopt the Uniform Mediation Act's
provisions concerning privilege against disclosure, waiver and preclusion of privilege, and

exceptions to privilege.

RULE XV. FILING FEES AND SECURITY DEPOSITS

Section 1. Filing Fees to Institute a Case.

The following filing fees are imposed by section 2503.17 of the Revised Code and shall
be paid before a case is filed:

For filing a notice of appeal . . . . . . . . . . . . . . . . . $40.00
For filing a notice of cross-appeal . . . . . . . . . . . . $40.00
For filing an order of a court of appeals certifyhtg
aconflict ............................... $40.00
For instituting an original action . . . . . . . . . . . . . $40.00

Section 2. Security Deposits in Original Actions.

Original actions also require a deposit in the amount of $100.00 as security for costs.
The security deposit shall be paid before the case is filed. In extraordinary circumstances,
the Snpreme Court may require an additional security deposit at any timc during the action.

Section 3. Affidavit of tndigency in Lieu of Fees.

An affidavit of iadigency may be filed in lieu of filing fees or security deposits. The
affidavit shall be executed within six months prior to being filed in the Supreme Court by
the party on whose behalf it is filed. The affidavit shall state the specific reasons the party
does not have sufficient funds to pay the fihng fees or the secruity deposit. At any stage in
the procceding, the Supreme Court may review and determine the sufficiency of an affidavit
of indigency. Counsel appointed by a trial or appellate court to represent an indigent party
may file a copy of the entry of appointment in lieu of an affidavit of indigency. [See
Appendix E following these rules for an affidavit of indigency form.]

Staff Commeutary to Rule XV
(2008 Amendments)

The amendments to Section 3 clarify the rule without changing its substance.

46

9



Staff Commentary to Rule II
(2004 Amendments)

Section 1(A)
These amendments reflect current language usage by the Court and the bar, and do not

reflect a change in the Court's constitutional jurisdiction or authority. Replacement of the word
"allow" with the word "accept", including variations of these root words, has been made
throughout the rules.

Section f(C)(2)
This new division reflects the Court's treatment ofappeals broughtunder R.C. 3515.15 as

appeals of right.

Section 2(A)(4)(c)
This amendment clarifies that a memorandum in support ofjurisdiction shall not be filed

at the time of filing a motion for delayed appeal. Only after the Court grants a motion for
delayed appeal may a memorandum in support of jurisdiction be filed. The amendment also
specifies that if a motion for delayed appeal is granted but the appellant snbsequently fails to
timely file a memorandum in support of jurisdiction, the Supreme Court will dismiss the case,
which reflects the Court's current pmctice.

Section 2(B)(1)(d)(vii)
This amendment clarifies the case-type designation in the notice of appeal for appeals

where a comt of appeaLs has made a detenoination under App. R. 26(B).

Section 2(B)(2)
This amendment requires that, in an appeal of right, a notice of appeal must contain a

date-stamped copy of the court of appeals judgment entry being appealed and specifically
defines "date-slamped copy." In some courts of appeals, opinions are released on a given date
but the court does not immediately file its judgment entry with the clerk forjournalization.
Those courts wait ten days £rom the date of release before filing the judgment entry under App.
R. 22(E). This practice has led to eonfusion among parties and attorneys as to which date should
be utilized for purposes of perfecting an appeal to the Supreme Court. The amendment is
intended to eliminate this confusion by requiring notices of appeal in appeals of right to have
attached the courtof appeals judgment entry reflecting the date the judgment entry was filed by
the court of appeals under App. R. 22(E).

Section 2(B)(3)
Tlus amendment further reinforces the requirement contained in S. Ct. Prac. R. IV,

Section 4(A), that a notice of a pending motion to cerYrfy a conflict must aceompany a party's
notice of appeal if a motion to certify a conflict is pending at the court of appeals.
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Section 3(B)(1)
Under R.C. 4903.13, when appealing a decision of the Public Utilities Commission, the

appellaut must file a notice of appeal with the commission. Under Sections 4901-1-02(A) and
4901-1-36 of the Ohio Administrative Code, filing with the commission is accomplished only by
filingwith the docketing division of the commission.

This amendment adopta the requirement of the Ohio Administrative Code that, to file
with the commission, the appellant must file with thecommission's dockeiing division. Placing
thu external requirement directly in the Court's rule should help litigants address the nuances of
public utility appeals by pointing out an administrative requirement they might not otherwise be
aware of. However, by including tliis requirement in the rule, the Court is also imposing a new
jurisdictional requirement for perfecting an appeal of a commission decision; unless the appellant
files a nofice of appeal with the docketing division itself, the Supreme Court will not have
jurisdiction to hear the appeal. See also, S. Ct. Prac. R. XIV, Section 2(C)(2), infra. Thatrule
has been amended to require placing a°cerflficate of filing" on the notice of appeal filed in the
Supreme Court to demonstrate compliance with the new requirement in this amendment.

Section 3(B)(2)
UnderR.C. 4903.13, the Supreme Corut may permit any interested party to intervene "by

cross-appeal" in the appeal of a decision of the Public Utilifies Commission. The former rale
implied that a cross-appellant would have to file its cross-appeal within the same 60-day time
parameter established in R.C. 4903.11 for filing the first appeal. This amendment allows a cross-
appeal to be filed either within that 60-day timeframe or, if later, within ten days after the first
appellant's notice of appeal is filed. Under the amendment, an interested par[y can wait to see if
an appeal is filed by the 60°i day and, if so, will still have sufficient time-ten more days-to
prepare and file a cross-appeal. This ten-day period is consistent with time allotted for filing a
cyross-appeal from a court of appeals decision. See S. Ct. Prac. R. II, Section 2(A)(2)(a).

Section 6
This new section has been added to require the appellantto file a case information

statement at the time of filing the notice of appeal. Case information statements are intended to
assist the Court in case management and issues tracking.

RULE III. DETERMINATION OF JURISDICTION ON CLAIMED APPEALS OF
RIGHT AND DISCRETIONARY APPEALS

Section 1. Memorandum in Support of Jurisdiction.

(A) In a claimed appeal of right or a discretionary appeal, the appellant shall file a
memorandum in support ofjurisdiction with the notice of appeal. [See Appendix F following
these rales for a sample memorandum.]

(B) A memorandum in support ofjurisdiction ehall contain all of the following:

(1) A table of contents, which shall include the proposition(s) of law stated in syllabus
fonn as set forth in Drake v. Bucher (1966), 5 Ohio St. 2d 37, at 39;
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administrative agency, any original action, or any non-felony case that the Supreme Court deems
appropriate. The mediation attomey may conduct the settlement conference in person or by
telephone. At the settlement conference, the parties shall explore settling the case, simplifying
the issues, and expediting the procedure, and may consider any other matter that might aid in
resolving the case. Referral of a case for a settlement conference under this rule does not alter
the filvig deadlines prescribed by these rniles.

(B) Attendance.

If a cnse is refeired for a settlement conference, each party to the case, or the representative
of each party who has full settlement authority, and the attomey for each party shall attend the
conference, unless excused by the mediation attorney to whom the case has been refeired. If a
party or an attorneyfails to attend the conference without being excused, the Supreme Court may
assess the party or the attomey reasonable expenses caused by the failure, including reasonable
attomey fees or all or a part of the expenses of the other party. The Supreme Court may also
dismiss the action, strike documents filed by the ofiending party, or impose any other appropriate
penalty.

(C) Extension of Time to File Briefs or Other pocuments.

On motion by a party, the Supreme Courtmay, notwithstanding Section 3(B) of tlris nile,
extend filing deadlines in, or stay the case referred under this section, ifthe extension or stay will
facilitate settlement. A request for an extension of time shall be filed with the Clerk within the
time prescribed by the rales for filing the brief or other document that is the subject of the
request.

(D) Confidentiality.

Uriless disclosable by the order entered under Section 6(E) of this rule, statements uttered
during the settlement conference are confidential. Unless all parficipants consent to disclosure,
no one, including the mediation attorney, a party, or a party's attorney, shall disclose to the
Supreme Court any statement uttered in a settlement conference. The Supreme Court may
impose penalties for any improper disclosure made in violation of this provision.

(E) Settlement Conference Order.

At the conclusion of the settlement conference, the Supreme Court will enter an appropriate
order.

Staff Commentary to Rule XIV
(2004 Amendments)

Section 1(B)
The most significant of ainendments in thissection is an expansion of the types of

documents that may be filed by facsimile hansmission. Other amendments include vaiious
clxarificafions of language.
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Section 1(C)
This division has been amended to explicitly include extensions of time in cases referred

to a mediation attorney obtained under S. Ct. Prac. R. XIV, Section 6(C). Alihough the Court
has always interpreted this section to inelude such extensions, the inclusion was not exphcit in
the rnle. The amended language also reflects that some filing deadlines are imposed by Court
order, rather than by the Rules of Practice.

Section 2(A)
The first change to this division imposes the service requirement on amici curiae, which

previously had been implied in the rule, but not specifically stated. The redaction of the word
attomey does not mean that the provision is inapplicable to attomeys; rather, the change reflects
the redundancy of the phrase "an attomey or a party" since the rule would automatically apply to
an attomey representing a party.

The remaining amendments to this division relate to serving a copy of a notice of appeal
in public utility cases. Under R.C, 4903.13, a nofice of appeal of a decision oftho Public
Utilifies Commission must be served, unless waived, upon the chair of the commission or, in the
absence of the chair, upon another commissioner or by leaving a copy at the commission office
in Columbus. By referencing R.C. 4903.13, the amendments incorporate this statutory service
requirement into the Court's rule.

The amendments also require that the notice of appeal or cross-appeal be served on all
parties to the proceeding before the commission, even if those persons or entlties are not
technically parties to the Supreme Court appeal. Under R.C. 4903.13, an appeal of a decision of
the Pubhc Utilities Commission is filed "against the commission." Therefore, the commission is
the named appellee in the appeal, and the real party in interest is not named at all. By requiring
that all parties to the conunission proceeding be served, the rale ensures that the real parties in
interest will be notified when an appeal has been filed. These parfles can then decide in a timely
fashion whether to intervene and participate in the appeal before the Supreme Court.

Because appeals of Power Siting Board decisions are handledin accordance with R.C.
4903,13, the amendments addressing Public Utilifles Commission appeals apply as well to
appeals fromthe PowerSiting Board. See R.C. 4906.12.

Section 2(B)(1)-(3)
The amendments in division (B)(1) clarify the various means of service of docum ents and

define when service is effected. The new divisions (B)(2) and (B)(3) specify special service
requirements in Board of Tax Appeals and expedited election cases, respectively. For
conimentary regarding the requirement in expedited election cases, see Staff Commentary to
Rule X, Section 9, supra.

Section 2(C)(1)
The amendinents in this division include making the provision apphcable to amici curiae.

See Staff Commentary to Rule XIV, Section 2(A), supra. Fmiher, the language "proof of
service" has been changed to "certificate of service" to more accurately reflect the expectations
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ofthe Court. That is, the Cotnt expects merely a certification that the docvment has been served
and does not require "proof' that it was served as that tenn is generally understood.

Section 2(C)(2)
This amendment is related to the amendments in S. Ct. Prac. R. II, Section 3(B)(1). The

amendment requires that a°cerflficate of filing" be included on a notice of appeal from either a
Public Utilities Commission or a Power Siting Board decision. The certificate of filing will
evidence that the appellant has filed the notice of appeal with the docketing division of the
commission, satisfying the new jurisdictional requirement under S. Ct. Prac. R. II, Section
3(B)(1). See Staff Commentary to S. Ct. Prac. R. II, Section 3(B)(1).

Section2(D)
See Staff Commentary to Rule XIV, Section 2(A), supra.

Section 2(E)
See Staff Commentary to Rule XIV, Section 2(A), sapm.

Section 3(B)(1)
The amended language reflects that some fding deadlines are imposed by Court order,

rather than by the Rules of Practice.

Section 3(B)(2)(a)
The first amendment under this division ellminates the ability to file a stipulated

extension oftime in expedited election cases frledunder S. Ct. Pme. R. X, Section 9. hi 1996,
when the Court amended S. Ct. Prac. R. X, Section 9, to incorporate an abbreviated briefing and
evidence schedule for expedited election cases, the Staff and Committee Notes to S. Ct. Prac. R.
XIV, Section 3, stated that the simultaneous amendment to S. Ct. Prac. R. X, Section 9,
"deliberately sets an abbreviated briefing schedule which should not be extended by a general
rule." (Emphasis added). Never[heless, some parties file stipulations for extension of time in
expedited election cases.

Unlike other cases, expedited electioncases implicate the rights of electors underlying
the statutory absentee ballot time limits of R.C. 3505.01 and 3509.01. State ex rel. Ascani v.
Stark Cty. Bd. ofElections (1998), 83 Ohio St.3d 490, 494, 700 N.E.2d 1234; State ex rel.
Dernaltne v. Cuyahoga Cty. Bd ofElections (2000), 90 Ohio St.3d 523, 527-528, 740 N.E.2d
242. Permitting the pzuties in expedited election cases to stipulate extensions of time under S.
Ct. Prac. R. XIV, Secfion 3(B)(2)(a), could prejudice the rights of electors affected by these
cases. Therefore, this amendment has been added to speeifically prohibit stipulated extensions
of time in expedited election cases. The parties are, however, sfill pennitted to seek an extension
by permission of the Court, by filing a request for extension oftime under S. Ct Prac. R. XIV,
Section 3(B)(2)(b).

The second amendment under this division clarifies that a party cannot obtain a
stipulation for extension of time under this division if that party has already been granted a
request for extension oftime under S. Ct. Prac. R. XIV, Section 3(B)(2)(b).
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Section 3(B)(2)(b)
This amendment clarifies that a party cannot file arequest for extension of time under

this division if that party has already filed a stipulated extension of time under S. Ct. Prac. R.
XIV, Section 3(B)(2)(a).

Section 4
An amendment to division (A) would require that a motion for stay include relevant bond

infonnation and be accompanied by the lower court decision that would be the subject of the
stay. This infonnation is not always provided with motions for stay but is necessary for the
Comt to make an informed ra.ling. The amendmentin division (B) reinforces the rule that a
reply to a memonmdum opposing a motionshall not be filed by proMbifing the Clerk frorn filing
both replies and motions to waive the prohibition. Other amendments in tlus section further
clarify the language of tlie ra1e.

Section 5
The amendments in division (A) ofihis section are intended to clarify the language of the

rale. A new division (B) has also been added to address the Court'sprocedure for addressing
repeated violations of the prohibition against frivolous conduct.

Section 6
The references to "Snaster commissioner" in this section have been replaced with

"4nediation attorney." This change reflects a change in the Court's administrative stmeture
wherein the attomeys overseeing mediation are no longer a part of the Office of Master
Commissioners. The separation of the two entities ensures that the mediation attnrney
overseeing the settlement conference is neutral and removed from any later merit decision that
the Court may eventually make.

The amendment to division (A) includes the statement that filing deadlines imposed by
the rales are not altered when a case is referred for a settlement conference. The parties in a case
are still required to file pleadings, memoranda, briefs, or other documents in a timely manner.
ParGes may seek an extension to a deadline under Section 6(C) of the rale provided they remain
in mediation. However, such requests for extension must be filed within the deadline for filing
the document that is the subject of the extension. Neither the mediation attorney nor the Clerk is
responsible for advising parties of their deadlines under the rules. The amendment in division
(C) clarifies that the extension provisions apply only to those eases referred to a mediation
attomey under this section.

RULE XV. DOCKET FEES AND SECURITY DEPOSITS

Section 1. Docket Fees to Institute an Action.

The following docket fees are imposed by section 2503.17 of the Revised Code and shall be
paid before the document is filed or the case is docketed:
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Notice of Appeal of Appellant Duke Energy Ohio. Inc.

Appellant, Duke Energy Ohio, Inc. (DE-Ohio), hereby gives notice

of its appeal, pursuant to R.C. 4903. 11 and 4903.13, to the Supreme

Court of Ohio from an Entry of the Public Utilities Commission of Ohio

(Commission) issued in Case Nos. 03-93-E1 ATA, 03-2079-EL-AAM, 03-

2081-EL-AAM, 03-2080-EL-ATA. These cases involve DE-Ohio's

Application to establish its Market-Based Standard Service Offer

(MBSSO) pursuant to R.C. 4928.14. The Commission's October 24,

2007, Order on Remand permits certain non-residential customers to

avoid paying any charges for capacity despite the right to return to DE-

Ohio to obtain competitive retail generation service.

DE-Ohio timely filed its Application for Rehearing in accordance

with R.C. 4903.10 on November 23, 2007. The Commission denied DE-

Ohio's Application for Rehearing in its Entry on Rehearing December 19,

2007. Thereafter, DE-Ohio timely filed this Notice of Appeal with respect

to Case Nos. 03-93-EL-ATA, 03-2079-EL-AAM, 03-2081-EL-AAM, 03-

2080-EL-ATA, with the Clerk of the Ohio Supreme Court and the

Docketing Division of the Commission.

DE-Ohio's Allegations of Eaor

DE-Ohio complains and alleges that the Commission's October 24,

2007, Order on Remand and December 19, 2007, Entry on Rehearing in

Case Nos. 03-93-EL-ATA, 03-2079-EL-AAM, 03-2081-EL-AAM, 03-2080-

2
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EL-ATA are unlawful, unjust, and unreasonable for the following reasons

as set forth in DE-Ohio's Application for Rehearing:

(1) The Commission, without statutory authority, modified

DE-Ohio's unavoidable MBSSO price. Specifically,

DE-Ohio objects that the Order makes the

Infrastructure Maintenance Fund (IMF) and System

Reliability Tracker (SRT) avoidable for non-residential

switched load that agrees to remain off DE-Ohio's

standard MBSSO price through 2008 even though

such customers may return to DE-Ohio at the monthly

average hourly locational marginal price (LMP MBSSO

price).1

(2) The Commission's Order, contrary to statute, deprives

non-residential switched load that agrees to remain off

DE-Ohio's standard MBSSO price through 2008 of

Provider of Last Resort (POLR) reliability service.

(3) By enabling switched load to avoid paying the IMF and

SRT, the Commission's Order conflicts with statutory

policy because it requires DE-Ohio to subsidize the

competitive retail electric service market.

WHEREFORE, DE-Ohio respectfully requests that the Supreme

Court of Ohio reverse the Commission's October 24, 2007, Order on

I In Re DE-Oido's MBSSO, Case No. 03-93-El-ATA et a(. (Order on Rehearing at 4)
(April 13, 2005).

3
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Remand and December 19, 2007, Entry on Rehearing in Case Nos. 03-

93-EL-ATA, 03-2079-EL-AAM, 03-2081-EL-AAM, 03-2080-EL-ATA

because they are unlawful, unjust, and unreasonable. In order to correct

the errors comp(ained of herein the Court should remand this case to the

Commission with instructions to all customers to pay the IMF and SRT

to assure that DE-Ohio may offer firm generation service to all

customers, POLR service, as set forth in R.C. 4928.14.

Respectfully submitted,

Oa c.cG1711-
Paul A. Colbert, Associate General
Counsel
Rocco D'Ascenzo, Counsol
Duke Energy Ohio, Inc.
139 Fourth Street, Room 25 ATII
Cincinnati, OH 45202
(513) 419-1827

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing

pleading was served on the following either electronically or by first class

U.S. mail, postage prepaid, upon the following, this 15th day of

February,2008.

Duane W. Lucky, Section Chief
Public Utilities Commission of Ohio
180 East Broad Street, 9th Floor
Columbus, Ohio 43266-0573

A,1a. r,rv-
Paul A. Colbert
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ARTicf.E IV: JtrurciAl.

administrative offreers and agencies as may he pro-
vided by law

(C) Unless otherwise provided by law, there shall be
probate division and such other divisions of the courts
of cominon pleas as may he provided by law. 7udges
shall be elected specifically to such probate division
and tu such other divi.sions.Ihejudges of the probate
division shall be empowered to employ and cuntrol the
elerks, employees, deputics, and referees of such pm-
bate divisiem of the common pleas courts.

(1969, sm. 1973)

POWI3RS AND âr1Tl8.S OFSUPREAIG COpRT' RULRr.

§5 (A)(1) In addition to ah other powers vested by
ilris aiticlcht the Supreme Court, the Supreme Conrl
shall have general superintendence ever all emuts in
thestute. Such genemi superintending piwer shall be
exwvised by the ehiof jtvstice in accordance with rules
promulgated by the Supreme Court

(2)11te Supreme Court shall appoint an admiiustrativo
d'gector who shall assist thc chiofjustice and who shall
serve at fhe plea.sure of the court. The compensation
and duties oftho adntinistradve direotur shall be deter-
mincxl by the court.

(3) The cluef justice or ncting chief justioe, as neces-
sity znises, shall assign any judgc of a wwt of com-
mon pleas or a division thcrmf temporurily to sit or
hold cowt on any other eourt of common pleac or di-
vision thereof or any eeurt of appeals or shall assign
any judge of a court of appeals tetnpor•m'ily to sit or
hold court on any other court of appeals or any court
of common ploas or division thermf and upon such
assignment said judge shall serve in such assigned ca-
pacity until the termination of the assigcmtent. Rules
may be adupted to provide tirr the temporary assigu-
inent ofjudges to sit and hold court in any wurt estab-
lished by law.

(13) The Supreme Cotirt shall pre.scribe rules govem-
ing praetico md procedure in all wurts of the state,
which mles shall not abridge, enlarge, or modify any
substantive right. Proposed mles shatt bo frled by tlte
court, not later tlwn the fificenth day of 7anuary, with
the clerk of each hnuse of tho Cieneral Assembly dur-
ing a rogulat' session thereof, and wnendments to uny
such proposed rules may beso filed not ]ater than tlie
first day of May in that session. Such mles sltalllako
eliect on the followittg first day of 7uly, unless prior
to such day tlte Cieneml Assembly adopts a conciu'-

rent re.solution of disapproval. All krws in wtiflict with
such niles sball be of no further force or effek after
such niles Itave taken eftbet.

Cowts may adopt additional rules conceming local
practice in their respective courts whieh are nnt in-
cnnsistentwith the rules pmmnlgated by the 3upreine
Court. The Supreme Cowt may make rules to recpiire
uniform record keeping for all courts of the state, and
shall nrake niles governing the admission to the prac-
tice of-law and discipline of persons so admitted.

(C) The chief justiw of the Supreme Cmnt or any
judge of that murt designated by hlm shall pass upon
the disqualification of any jtWge of the courts of ap-
peals or courts of wmmon pleas or division thereof.
Rules ntay be acloptod to provide for the hearing or
disqualification matters involving judges of wurts es-
tablished by law.

(1968, am. 1973)

ELBr:flON OF JOpG£'S, COMPPNSAY'RIN.

§6 (A)(1) The cltiet' justice and the justieas of the
Supreme Court shall be elected by the electors of the
state atlaarge, for tortns of not less thansixyeazs.

(2) The judges of the cowls of appeals shall be elected
by the electars of their respective appellate districts,
fm terms of not less fhan six yau's.

(3) The judges of the coum of contmon picas and the
divisions thereof shall be elected by the etectors of-
the counties, districts, or, as may be pmvicled by law,
other subdivisions, in which their respective wurts are
located, fortcvtns of not less than six years, and each
judge of a court of common pleas or division therwf
shall reside duriug his term of office in the countg dis-
trict, or subdivision in whiclt his murt is locxted.

(4) Terms of offrce of all judges shall begin on the
days fixed by law, and laws shall be enacted to pre-
scribe the times and tnode of Qteir olection.

(B)'1-hc judges of tlte Suprento C,owt, courts of ap-
peals, courts of common plea.s, and divisions themof,
and of all courts ofrewrd e.stablishedby law, shall, at
stated fime.s,receivefortheir services such compensu-
tion as may be provided by law, whioh slWl not bo
diminished during their term of office. The compensa-
tioli of all judges efthe Supremo C,outt, oxcept dtat of
the chieTjusGeS:, shall be the same. The eompensaGon
of all judges uf the courts of appeals shall be the same.
Cummon pleas judges audjudges of divisions thereof,

Ttm Cetasnrtrrton OF Txe Smrs or Owo 21
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4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated, or modified
by the supreme court on appeal, if, upon consideration of the record, such court is of the opinion
that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by notice of
appeal, filed with the public utilities commission by any party to the proceeding before it, against
the commission, setting forth the order appealed from and the errors complained of. The notice
of appeal shall be served, unless waived, upon the chairman of the commission, or, in the event
of his absence, upon any public utilities commissioner, or by leaving a copy at the office of the
commission at Columbus. The court may permit any interested party to intervene by cross-
appeal.

4901-1-02 Filing of pleadings and other papers.

(A) The official address of the commission's docketing division is: "Public Utilities
Commission of Ohio, Docketing Division, 180 East Broad Street, Columbus, Ohio 43215-3793."
Except as discussed in paragraph (B) of this rule, all applications, complaints, reports, pleadings,
or other papers to be filed with the commission shall be mailed or delivered to the commission's
docketing division at that address, together with the number of copies required by paragraph (C)
of this rule. Additional copies shall be supplied to the commission or the attomey examiner
assigned to the case, if requested. No pleading or other paper shall be considered filed with the
commission until it is received and date-stamped by the docketing division. An application for an
increase in rates filed under section 4909.18 of the Revised Code, a complaint concerning an
ordinance rate filed by a public utility under section 4909.34 of the Revised Code, and a petition
filed by a public utility under section 4909.35 of the Revised Code shall not be considered filed
until the date, as determined by the commission, upon which the application, complaint, or
petition complied with the requirements of rule 4901-7-01 of the Administrative Code.

(B) A party may file documents with the commission via facsimile transmission (fax) under
the following conditions:

(1) The following documents may not be delivered via facsimile transmission:

(a) The application, complaint, or other initial pleading which is responsible for the opening
of a case;.

(b) An application for rehearing which may be filed under section 4903.10 of the Revised
Code or a memorandum contra an application for rehearing filed pursuant to rule 4901-1-35 of
the Administrative Code.

(c) A notice of appeal of a commission order to the Ohio supreme court which may be filed
pursuant to section 4903.13 of the Revised Code.

(2) All documents sent via facsimile transmission must include:
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(a) A transmission sheet which states the date of transmission, case number, case title, brief
description of the document, and number of pages following the transmission sheet.

(b) The name and telephone number of the document originator and facsimile operator.

(3) The originator of the document or their facsimile transmission operator must contact the
commission's docketing division at (614) 466-4095 prior to sending a facsimile transmission. A
party must notify the docketing division of its intent to send a document by facsimile
transmission by four p.m. on the date the document is to be sent. The party must be prepared to
commence transmission at the time the docketing division is notified.

(4) All documents must be sent to the facsimile machine in the commission's docketing
division at (614) 466-0313. If that machine is inoperable, directions for alternative arrangements
will be given when the contact required under paragraph (B)(3) of this rule is made. Unrequested
documents sent to any of the commission's other facsimile machines will not be relayed to the
docketing division by commission employees.

(5) Excluding the transmission sheet, all documents transmitted by facsimile transmission
must be thirty pages or less.

(6) All documents must be legible when received. If the document is illegible, docketing
division will contact the sender to resolve the problem. The person making a facsimile filing
shall bear all risk of transmitting a document by facsimile transmission, including all risk of
equipment failure.

(7) No document received via facsimile transmission will be given confidential treatment by
the commission.

(8) If a document is filed via facsimile transmission, the party must make arrangements for
the original signed document and the required number of copies of the pleading to be delivered
to the commission no later than the next business day.

(9) Because a document sent to the commission by facsimile transmission will be date-
stamped, and thus filed, the day it is received by the docketing division, the originator of the
document shall serve copies of the document upon other parties to the case no later than the date
of filing.

(C) In addition to the original, any person filing a pleading or other document for inclusion in
a case file must submit the required number of copies of the pleading or document. Information
regarding the number of copies required by the commission may be obtained by going to the
commission's web site at www.puco.ohio.gov and searching case filing requirements under the
docketing information system (DIS) section, by calling the docketing division at 614-466-4095,
or by visiting the docketing division at the offices of the commission. As an alternative, a filer
may submit twenty copies of the filing.
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(D) A failure to submit the number of copies required by paragraph (B) or (C) of this rule
shall not invalidate or delay the effective date of a filing if the person making the filing submits
the number of copies needed to correct any deficiency within two business days after notification
of such deficiency by the docketing division.

(E) Unless a request for a protective order is made concurrently with or prior to the reception
by the commission's docketing division of any document that is case-related, the document will
be considered a public record.

4901-1-36 Supreme court appeals.

Consistent with the requirements of section 4903.13 of the Revised Code, a notice of appeal
of a commission order to the Ohio supreme court must be filed with the commission's docketing
division within the time period prescribed by the court and served, unless waived, upon the
chairman of the commission, or, in his absence, upon any public utilities commissioner, or by
leaving a copy at the offices of the commission at Columbus. A notice of appeal of a commission
order to the Ohio supreme court may not be delivered via facsimile transmission.
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