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THE SUPREME COURT OF OHIO

STATE OF OHIO EX REL. . Case No. 08-0022
STEVEN A. BOZSIK

Relator

vs

HONORABLE LYN SLABY, et al.

Respondents

MOTION FOR RECONSIDERATION

Now comes Relator Steven A. Bozsik respectfully moves this Court to reconsider'

the order dismissing the original action in mandamus on March 12, 2008. Upon the

following, the dismissal is violative of the due process and equal protection clause that

guarantees all Ohio Citizens a right to an appeal a final order. The Respondents motion

to dismiss claiming: (1) the O.R.C. § 2969.25 sworn affidavit is fatal and does not

include all of Relator's civil actions and, (2) the Respondents determined the appeal filed

by the Relator does not provide a prima facie showing that plausible relief is warranted

1 Section 2. Motion for reconsideration
(A) Except in expedited election cases under S,Ct.Prac.R. X, Section 9, a motion for
reconsideration may be filed within 10 days after the Supreme Court's judgment entry or order is
filed with the Clerk. In expedited election cases, a motion for reconsideration may be filed within
three days after the Supreme Court's judgment entry or order is filed with the Clerk and shall be
served on the date of filing by personal service, facsimile transmission, or e-mail.
(B) A motion for reconsideration shall be confined strictly to the grounds urged for
reconsideration, shall not constitute a re-argument of the case, and may be filed only with respect
to the following:
(1) The Supreme Court's refusal to grant jurisdiction to hear a discretionary appeal;
(2) The sua sponte dismissal of a case;
(3) The granting of a motion to dismiss;
(4) A decision on the merits of a case.
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violates the intent of the vexatious litigator statute and Senate Bill 168, adding the court

of appeals when filing or continuing a civil action.

A. O.R.C. § 2969.25 Sworn Affidavit

After the General Assembly passed Senate Bill 168, eff. June 28, 2002, an inmate

no longer is required to file the O.R.C. § 2969.25 documents in this Court. For reasons

unknown, counsel for the Respondent continues to defend original actions with this

Court, O.R.C. § 2969.25 documents are required. It is surmised the Respondent's motion

to dismiss as a whole was used by this Court to grant the Respondents motion, requiring

the Relator to comply with O.R.C. § 2969.25. Applying this presumption, Relator prays

this Court will reconsider the March 12, 2008 dismissal order and grant the writ

accordingly.

B. Denial of Substantial Right

The Respondents claim, Relator's motion for leave was denied because the appeal

was not warranted under existing law and can not be supported by a good faith

argument for an extension, modification or reversal of existing law. See. O.R.C. §

2323.52(F)(2). This claim is contrary to Ohio law and violative of the federal and state

constitution. The Respondent's continue to ignore the (vexatious litigator) trial court's

journal entry and Senate Bill 168 that leave is not required pursuant to O.R.C. §

2323.52(F) (2) for an appeal of right. The General Assembly's intent with Senate Bill 168
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articulates the new language in the bill to cover civil actions in the court of appeal.2 In

short the new bill adds the vexatious litigator law to civil actions with the courts of

appeal. From the foregoing and the following, this Court is urged to reconsider the

complaint and rule on the merits.

On January 24, 2007 the Respondents informed applicant O.R.C. § 2323.52(F)(2)

is mandated, regardless the trial court's judgment entry.3 The Respondents supported the

January 24, 2007 judgment entry with authority by the Sixth, Tenth and Eleventh

District Courts. Huntington Natl. Bank v. Lomaz 2006 WL 2105487, 2006-Ohio-3880,

Ohio App. 11 Dist., July 28, 2006 (NO. 2005-P-0075); State v. Baumgartner, 2006 WL

2045913, 2006 -Ohio-3792, Ohio App. 6 Dist., July 17, 2006 (NO. E-06-045); State ex

rel. Howard v. Member of Bench, 2006 WL 1745590, 2006-Ohio-3265, Ohio App. 10 Dist.,

June 27, 2006 (NO. 05AP-808). The foregoing cases, are misleading, because Mr.

Lomaz,4 Ms. Baumgartners and Mr. Howard6 were instructed by the vexatious litigator

trial court order to seek leave pursuant to O.R.C. § 2323.52(F)(2).

The Respondents foregoing application of O.R.C. § 2323.52(F)(2) conflict's with

the Fifth District Court in Castrataro v. Urban' (2003), 155 Ohio App.3d 597, 802 N.E.2d

2 Introduction which states the following: "Existing law contains procedures pursuant to which a court of common
pleas may declare a person to be a'vexatious litigator and, as a result of the classification, prohibit the person

from subsequently filing or continuing any civil action in a common pleas, municipal court, or county court.

The bill extends this 'vexatious litigator' law to also apply to actions in a court of appeals. Appendix B-2 (Bold

and underscore added)
3 See, Appendix 9, Motion for Leave to Amend Coniplaint filed on February 28, 2008
4 See, Appendix 13, Motion for Leave to Amend Complaint filed on February 28, 2008
5 See, Appendix 14, Motion for Leave to Amend Complaint filed on February 28, 2008
6 See, Appendix 15, MoAon for Leave to Amend Complaint filed on February 28, 2008
7 See, Appendix 16(A), Motion for Leave to Amend Complaint filed on February 28, 2008
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689, 2003-Ohio-6953; and Bozsik v. Hudson8 (Mar. 25, 2006), Richland App. No. 06-CA-

0020; the Eight District Court in Sailing, Inc. v. Pavarini,9 8`'' Dist., 2007 WL 4443394,

2007-Ohio-6844; and the Eleventh District Court in Joyce v. Godale10 (Feb. 2, 2007),

Geauga App. No. 2006-G-2692, 2007 WL 313938, 2007-Ohio-473.

The language by the General Assembly is unambiguous, if O.R.C. § 2323.52

(D)(1) is ordered against the applicant, leave is required pursuant to O.R.C. §

2323.52(F)(2) in civil actions only. See, Appendix. Cf. In re Metzenbaum v. Guzman,

(Jan. 04, 2008), Ohio App. 8 Dist., NO. 90781, 2008 WL 98101, 2008-Ohio-56. This

Court is respectfully reminded, the March 17, 2005 entry does not mention the Relator

must follow the requirements of subsection (D) (1) or subsection (F) (2).

In Castrataro, and Bozsik," the Fifth District Court permitted Ms. Castrataro, and

Relator to initiate a civil appeal and a habeas complaint with the Delaware County, and

Richland County Courts of Common Pleas without seeking leave pursuant to

2323.52(F)(2). In Godale the Eleventh District Court permitted Mr. Godale to proceed

with his direct appeal, without seeking leave of the court under O.R.C. § 2323.52(F)(2)

following the trial court's order. In fact Mr. Godale's vexatious litigator order mirrors the

applicant's order.

In Pavarini, the Eight District court addressed a similar but different situation,

entertaining a motion to dismiss an appeal with a labeled vexatious litigator prior to

8 See, Appendix 16(B), Motion for Leave to Amend Complaint filed on February 28, 2008
9 See, Appendix 18, Motion for Leave to Amend Complaint filed on February 28, 2008

10 See, Appendix 17, Motion for Leave to Amend Complaint filed on February 28, 2008

11 This Court did not require Relator to seek leave of court in Bozsik v. Hudson (2006), 110 Ohio St.3d 245
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Ohio Senate Bill 168, eff. on June 28, 2002. The vexatious litigator order against the

Pavarini's opined a restriction of O.R.C. § 2323.52(F) when a civil complaint is filed pro

se.

Section 16, Article I of the Ohio Constitution protects the rights to seek redress in

Ohio's courts when one is injured by another. Brennaman v. R.M.I. Co (1994), 70 Ohio

St.3d 460, 639 N.E.2d 425, 430. So called "access-to-the-courts" provisions are found in

many state constitutions and have their roots in the Magna Carta. See, Mominee v.

Scherbarth (1986), 28 Ohio St.3f 270, 290, 363 N.E.2d 717, 732-33 (Douglas, J.,

concurring). A right or action existing at common law at the time the constitution was

adopted is constitutionally protected by the access-to-courts provision from subsequent

legislative action that abrogates or impairs that right without affording a reasonable

substitute. Id. 503 N.E.2d at 733-734 (Douglas, J., concurring)

This Court has held that "due course of law" provision in Section 16, Article I is

the equivalent of the "due process of law" provision in the Fourteenth Amendment to the

United States Constitution. Sorreil v. Thevenir (2004), 69 Ohio St.3d 415, 422-23, 633

N.E.2d 505, 510-11, citing Direct Plumbing Supply Co. v. Dayton, 138 Ohio St. 540, 544,

38 N.E.2d 70, 72. Section 16, Article I, states when the Ohio Constitution speaks of

remedy and injury to person, property, or reputation, it requires an opportunity granted

at a meaningful time and a meaningful manner. Burgess v. Eli Lille & Co. (1993), 66 Ohio

St.3d 59, 62, 609 N.E.2d 140, 143-33. The Supreme Court of the United States has long

held that a right to appeal is not found in the Constitution; however, where a state
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provides a process of appellate review, the procedures used must comply with

constitutional dictates of due process and equal protection. Atkinson v. Grumman Ohio

Corp. (1988), 37 Ohio St.3d 80, 84, 523 N.E.2d 851, 855-56 (citing Mckane v. Durston

(1894), 152 U.S. 684, 14 S.Ct. 913; Griffin v. Illinois (1956), 351 U.S. 12, 18, 76 S.Ct.

585, 590.

The State of Ohio has adopted appellate rules that make every litigant entitled to

an appeal as of right by filing a notice of appeal within the time allowed. Atkinson at 84-

85, 523 N.E.2d at 855-56, citing App.R. 3(a); see also, Moldovan v. Cuyahoga Cty Welfare

Dept. (1986), 25 Ohio St.3d 293-94, 496 N.E.2d 466.

Judge Kimbler of the Medina County Court of Common Pleas granted leave

pursuant to O.R.C. § 2323.52(F)(1) and the case with the trial court was finalized using

Civ.R. 56 (summary judgment). It is not possible for the Respondents to review the trial

court's order under appellate review without a record; furthermore, Respondents are not

authorized to deny the Relator leave since it was not an original civil action with the

court of appeals. Appellate courts review a trial court's grant of summary judgment de

novo. Brown v. Scioto Cty. Bd. of Commrs. (1993), 87 Ohio App.3d 704, 711. "De novo

review means that this court uses the same standard that the trial court should have

used, and we examine the evidence to determine whether as a matter of law no genuine

issues exist for trial." Brewer v. Cleveland Bd. of Edn. (1997), 122 Ohio App.3d 378, 383,

citing Dupler v. Mansfield Journal (1980), 64 Ohio St.2d 116, 119-120.

Conclusion:
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A serious problem exists in the State of Ohio between the district courts

concerning Relator's equal protection of the law This Court is asked to reconsider it's

decision with the proper application of O.R.C. § 2323.52 as it applies to the courts of

appeal amended with Senate Bill 168 with civil actions originated in the courts of appeal

and not an appeal of right.

Wherefore, the Relator so prays this Court will reconsider the writ and grant the

appropriate relief guaranteed by the federal and state constitution; otherwise, the

Relator will be deprived his due process to appeal a final order regardless his label as a

vexatious litigator. Leave was granted before commencing the civil action and the

requirement to seek leave with the court of appeals was not necessary, but forced by the

Respondents continued refusal to allow Relator is right to appeal.

Respectfully submitted,

Steven A. Bozsik 389-250
1001 Olivesburg Rd.
P.O. Box 8107
Mansfield, Ohio 44901

CERTIFICATE OF SERVICE

A copy of the foregoing has been mailed to Corina Staehle Gaffney, Assistant Prosecuting

Attorney, 53 University Avenue, 6' Floor Akron, Ohio 44308-1689on this 18`h day of

March, 2008.

Steven A. Bozsik

C
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Michael J. 0'Neill Legislative Service Commission

S.B. 168
124th General Assembly

(As Reported by H. Criminal Justice)

Sens. Oelslager, Hottinger

Reps. Womer Benjamin, Latta, Willamowsld, Jerse, Jones, Seitz, Faber,
Reidelbach, Hughes, Brown

BILL SUMMARY

• Extends the application of the Vexatious Litigator Law to actions
commenced in a court of appeals.

• Excludes the Supreme Court and its clerk from the laws pertaining to the
collection of filing fees from inmates who file a civil action against a
govemmental entity or employee and to related duties and restrictions
pertaining to such actions.

TABLE OF CONTENTS

Vexatious litigator action .................................................................................................2
Introducti on ................................................................................................................... 2
Commencement of action ............................................................................................ 2
Entry of vexatious litigator order ............................................................................... 2
Leave to proceed ........................................................................................................... 4
Miscellaneous provisions ............................................................................................ 5
Vexatious litigator law definitions .............................................................................5
Duties of the clerk of the court of common pleas acting as clerk of the
court of appeals ............................................................................................................. 6

Inmate civil actions against a governmental entity or employee ................................ 7
General application of the law .................................................................................... 7
General duties and restrictions regarding an inmate civil action against a
governmental entity or employee ...............................................................................8



CONTENT AND OPERATION

Vexatious litirator action

Introduction

Existing law contains procedures pursuant to which a court of common
pleas may declare a person to be a"vexatious litigator" and, as a result of the
classification, prohibit the person from subsequently filing or continuing any civil
action in the court of claims or in a common pleas, municipal court, or county
court. The bill extends this "vexatious litigator" law to also apply to actions in a
court of appeals.

Commencement of action

Existinr law. Existing law provides that a person, the office of the

Attorney General, or a prosecuting attorney, city director of law, village solicitor,
or similar chief legal officer of a municipal corporation who has defended against
habitual and persistent "vexatious conduct" ( see "Vexatious litigator law

de initions," below) in the court of claims or in a court of common pleas,

municipal court, or county court may commence a civil action in a court of
common pleas with jurisdiction over the person who allegedly engaged in the
habitual and persistent vexatious conduct to have that person declared a "vexatious
litigator" (see "Vexatious litizator law definitions," below; in the remaining

portions of this analysis, an action of this nature is referred to as a "vexatious
litigator action"). The specified persons or office may commence this civil action
while the civil action or actions in which the habitual and persistent vexatious
conduct occurred are still pending or within one year after the termination of the
civil action or actions in which the habitual and persistent vexatious conduct
occurred. A vexatious litigator action proceeds as any other civil action, and the
Ohio Rules of Civil Procedure apply to the action. (R.C. 2323.52(B) and (C).)

Operation of the bill. The bill extends this provision to also permit a
person, the office of the Attomey General, or a prosecuting attorney, city director
of law, village solicitor, or similar chief legal officer of a municipal corporation
who has defended against habitual and persistent "vexatious conduct" in a court of

appeals to commence such a vexatious litigator action in a court of common pleas
with jurisdiction over the person who allegedly engaged in the habitual and
persistent vexatious conduct (R.C. 2323.52(B)).

Entry of vexatious litirator order

ExistinQ law. Existing law provides that, if a vexatious litigator action is
filed and if the person alleged to be a vexatious litigator is found to be a vexatious

^ Legislative Service Commission -2- S.B. 168
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litigator, subject to the provision described in the next paragraph, the court of
common pleas may enter an order prohibiting the vexatious litigator from doing
one or more of the following without first obtaining the leave of that court to
proceed: (1) instituting legal proceedings in the court of claims or in a court of
common pleas, municipal court, or county court, (2) continuing any legal
proceedings that the vexatious litigator had instituted in the court of claims or in a
court of common pleas, municipal court, or county court prior to the entry of the
order, or (3) making any application, other than an application for leave to proceed
as described below, in any legal proceedings instituted by the vexatious litigator or
another person in the court of claims or in a court of common pleas, municipal
court, or county court (in the remaining portions of this analysis, an order of the
type described in this paragraph is referred to as a "vexatious litigator order")

If the court of common pleas finds a person who is authorized to practice
law in Ohio's courts to be a vexatious litigator and enters a vexatious litigator
order in connection with that finding, the order applies to the person only insofar
as the person would act, on apro se basis. The order does not apply to the person
insofar as the person represents one or more other persons in the person's capacity
as a licensed and registered attomey in a civil or criminal action or proceeding or
other matter. The provision described in this paragraph does not affect any
remedy that is available to a court or an adversely affected party under R.C.
2323.51 or another Revised Code section, under Civil Rule 11 or another
provision of the Ohio Rules of Civil Procedure, or under the common law of this
state as a result of frivolous conduct or other inappropriate conduct by an attorney
who represents one or more clients in connection with a civil or criminal action or
proceeding or other matter. (R.C. 2323.52(D).)

A vexatious litigator order remains in force indefinitely unless the order
provides for its expiration after a specified period of time (R.C. 2323.52(E)).

Ooeration of the bill. The bill adds a new restriction that will result from a
court's entry of a vexatious litigator order. Under the bill, if a court of common
pleas issues such an order, the person who is subject to the order may not institute
legal proceedings in a court of appeals, continue any legal proceedings that the
vexatious litigator had instituted in a court of appeals prior to entry of the order, or
make any application, other than the application for leave to proceed in a court of
appeals allowed by the bill (see "Leave to nroceed," below), in any legal
proceedings instituted by the vexatious litigator or another person in a court of
appeals without first obtaining leave of the court of appeals to proceed pursuant to
the provision enacted by the bill regarding leaves to proceed in a court of appeals
enacted by the bill, as described below in "Leave to oroceed" (R.C.

2323.52(D)(3)).

F^ Legislative Service Commission -3- S.B. 168



Leave to proceed

Faeistinr law. Under existing law, a court of common pleas that entered a

vexatious litigator order cannot grant a person found to be a vexatious litigator
(hereafter vexatious litigator) leave for the institution or continuance of, or the
making of an application in, legal proceedings in any court to which the order
applies unless the court that entered that order is satisfied that the proceedings or
application are not an abuse of process of the court in question and that there are
reasonable grounds for the proceedings or application. If the vexatious litigator
requests the court that entered a vexatious litigator order to grant the vexation
litigator leave to proceed as described in this paragraph, the period of time
commencing with the filing of an application for the issuance of an order granting
leave to proceed and ending with the issuance of an order of that nature is not
computed as a part of an applicable period of limitations within which the legal
proceedings or application involved generally must be instituted or made. (R.C.
2323.52(F).)

During the period of time that the vexatious litigator order is in force, no
appeal by the vexatious litigator lies from a decision by a court of common pleas
under the provision described in the preceding paragraph that denies the vexatious
litigator leave for the institution or continuance of, or the making of an application
in, legal proceedings in any court (R.C. 2323.52(G)).

Operation of the bill. The bill enacts new "leave to proceed" provisions
regarding the commencement or continuation of proceedings in a court of appeals
by a vexatious litigator. Under the bill, a vexatious litigator who seeks to institute
ot continue any legal proceedings in a court of appeals or to make an application,
other than an application for leave to proceed as described in this paragraph, in
any legal proceedings in a court of appeals must file an application for leave to
proceed in the court of appeals in which the legal proceedings would be instituted
or are pending. The court of appeals cannot grant a vexatious litigator leave to
proceed in the court of appeals unless the court of appeals is satisfied that the
proceedings or application are not an abuse of process of the court and that there
are reasonable grounds for the proceedings or application. If a vexatious litigator
requests the court of appeals to grant leave to proceed as described in this
paragraph, the period of time commencing with the filing with the court of an
application for the issuance of an order granting leave to proceed and ending with
the issuance of an order of that nature is not computed as a part of an applicable
period of limitations within which the legal proceedings or application involved
generally must be instituted or made. (R.C. 2323.52(F)(2).)

During the period of time that the vexatious litigator order is in effect, no
appeal by the vexatious litigator lies from a decision by a court of appeals under
the provision described in the preceding paragraph that denies the vexatious

^ Legis7ative Service Commission - 4- S.B. 168



litigator leave for the institution or continuance of, or the making of an application
in, legal proceedings in a court of appeals (R.C. 2323.52(G)).

Miscellaneous arovisions

Existinp law. Existing law specifies that the clerk of the court of common
pleas that enters a vexatious litigator order must send a certified copy of the order
to the Supreme Court for publication in a manner that the Supreme Court
determines is appropriate and that will facilitate the clerk of the court of claims
and a clerk of a court of common pleas, municipal court, or county court in
refusing to accept pleadings or other papers submitted for filing by vexatious
litigators and who have failed to obtain leave to proceed.

Under existing law, whenever it appears by suggestion of the parties or
otherwise that a vexatious litigator has instituted, continued, or made an
application in legal proceedings without obtaining leave to proceed from the
appropriate court of common pleas to do so, the court in which the legal
proceedings are pending must dismiss the proceedings or application of the
vexatious litigator. (R.C. 2323.53(H) and (I).)

Oneration of the bill. The bill modifies these provisions as follows:

(1) It modifies the provision pertaining to the Supreme Court's
determination of the manner of publication of vexatious litigator orders to require
the Court to determine that the manner chosen will facilitate the clerk of a court of
appeals, in addition to the clerk of other courts, in refusing to accept pleadings or
other papers submitted for filing by vexatious litigators (R.C. 2323.53(H));

(2) It expands the dismissal proceeding to include a reference to the leave
to proceed orders granted by a court of appeals under the bill (R.C. 2323.53(I)).

Vexatious litipator law definitions

Operation of the bill. The bill amends the definition of "vexatious
litigator" so that, in addition to the persons included under existing law, it also
includes a person who has habitually, persistently, and without reasonable grounds
engaged in vexatious conduct in a civil action or actions in the courts of appeals.
The bill does not otherwise change the definition, and retains the existing qualified
exemption for persons who are authorized to practice law in Ohio's courts under
the Ohio Supreme Court Rules for the Government of the Bar of Ohio except in
relation to pro se representation in a civil action or actions. (R.C. 2323.52(A)(3).)

Existinr law. Existing law defines the following terms for purposes of the
vexatious litigator law (R.C. 2323.52(A)):

^ Legislafive Service Commissimr -5- S.B. 168
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(1) "Conduct" means any of the following: (a) the filing of a civil action,
the assertion of a claim, defense, or other position in connection with a civil
action, or the taking of any other action in connection with a civil action, or (b) the
filing by an inmate of a civil action or appeal against a government entity or
employee, the assertion of a claim, defense or other position in connection with a
civil action of that nature or the assertion of issues of law in an appeal of that
nature, or the taking of any other action in connection with a civil action or appeal
of that nature (by reference to existing R.C. 2323.51--not in the bill).

(2) "Vexatious conduct" means conduct of a party in a civil action that
satisfies any of the following: (a) the conduct obviously serves merely to harass or
maliciously injure another party to the civil action, (b) the conduct is not
warranted under existing law and cannot be supported by a good faith argument
for an extension, modification, or reversal of existing law, or (c) the conduct is
imposed solely for delay.

(3) "Vexatious litigator" means any person who has habitually,
persistently, and without reasonable grounds engaged in vexatious conduct in a
civil action or actions, whether in the court of claims or in court of common pleas,
municipal court, or county court, whether the person or another person instituted
the civil action or actions, and whether the vexatious conduct was against the same
party or against different parties in the civil action or actions. "Vexatious
litigator" does not include a person who is authorized to practice law in the courts
of this state under the Ohio Supreme Court Rules for the Government of the Bar of
Ohio unless that person is representing or has represented self pro se in the civil
action or actions.

Duties of the clerk of the court of common nleas acting as clerk of the

court of appeals

Existinr law. Existing law provides that the clerk of the court of common
pleas in each county also is the clerk of the court of appeals of the county (R.C.
2303.03--not in the bill).

Operation of the bill. The bill specifies that the clerk of the court of
common pleas, acting as the clerk of the court of appeals for the county, may
refuse to accept for filing any pleading or paper submitted for filing by a person
who has been found to be a vexatious litigator under the bill and who has failed to
obtain leave from the court of appeals to proceed in a court of appeals, as
described above in "Leave to proceed" (R.C. 2501.16(A)).

IEK Legislative Service Commission -6- S.B.168



Inmate civil actions arainst a rovernmental entity or enwloyee

lawGeneral application of the

Existine law. Existing law imposes certain duties and restrictions that
apply whenever an "inmate" (see below) commences a "civil action or appeal
against a government entity or employee" (see below) on or after October 17,
1996. Some of those duties are imposed upon the "clerk" (see below) of the court
in which the civil action or appeal against a government entity or employee is
commenced (R.C. 2969.22, 2969.23, 2969.24, and 2969.25). The duties and
restrictions so imposed are described below in 'General duties and restrictions
re;eardinr an inmate civil action arainst a Qovernmental entity or enrnloyee. "

Under existing law, as used in the cited provisions (R.C. 2969.21):

(1) "Civil action or appeal against a government entity or employee"
means any of the following: (a) a civil action that an inmate commences against
the state, a political subdivision, or an employee of the state or a political
subdivision in a court of common pleas, court of appeals, county court, or
municipal court or in the Supreme Court, or (b) an appeal of the judgment or order
in a civil action of the type described in clause (a) of this paragraph that an inmate
files in a court of appeals or in the Supreme Court. "Civil action or appeal against
a governmental entity or employee" does not include any civil action that an

inmate commences against the state, a political subdivision, or an employee of the
state or a political subdivision in the Court of Claims or an appeal of the judgment
or order entered by the court of claims in a civil action of that nature, that an
inmate files in a court of appeals or the Supreme Court.

(2) "Inmate" means a person who is in actual confinement in a state
correctional institution or in a county, multicounty, municipal, municipal-county,
or multicounty-municipal jail or workhouse or a releasee who is serving a sanction
in a violation sanction center.

(3) "Clerk" means the dected or appointed clerk of any court in Ohio,
except the Court of Claims, in which an inmate has commenced a civil action or
has filed an appeal of the judgment or order in a civil action of that nature.

Based on the definitions set forth above, the duties and restrictions that
existing law imposes whenever an "inmate" commences a "civil action or appeal
against a government entity or employee" on or after October 17, 1996, apply in
civil actions or proceedings of the specified nature that are commenced in a court
of common pleas, court of appeals, county court, or municipal court or in the
Supreme Court, or appeals of judgments or orders in civil of the specified nature
rendered by any of those courts that are filed in a court of appeals or in the

W Legislative Service Commission -7- S.B. 168
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Supreme Court, but do not include civil actions or proceedings of any nature that
are commenced in the Court of Claims, or appeals of judgments or order in civil
actions rendered by the Court of Claims.

Operation of the bill. The bill modifies the definition of "civil action or
appeal against a government entity or employee" to remove all of the following
from that definition: (1) all actions of the specifred nature that are commenced in
the Supreme Court, and (2) all appeals of judgments or orders in civil actions of
that nature rendered by any court qf common pleas, court of appeals, municipal
court, or county court that are filed in the Supreme Court. It also modifies the
definition of "clerk" to specify that that definition does not include the clerk of the

Supreme Court. (R.C. 2969.21(A) and (B).)

As a result of these changes, the duties and restrictions that existing law
imposes whenever an "inmate" commences a "civil action or appeal against a
government entity or employee" on or after October 17, 1996, will not apply in
civil actions or proceedings of the specified nature that are commenced in the
Supreme Court and will not apply in appeals of judgments or orders in civil
actions of the specified nature rendered by a court of common pleas, court of
appeals, municipal .court, or county court that are filed in the Supreme Court.

General duties and restrictions reQardinQ an innuite civil action anainst a
povernmental entity or enwlovee

Operation of the bill. As stated above, existing law imposes certain duties
and restrictions that apply whenever an "inmate" commences a "civil action or
appeal against a government entity or employee" on or after October 17, 1996
(R.C. 2969.22, 2969.23, 2969.24, and 2969.25). The bill amends the provisions
that impose those duties and restrictions only by removing references that they
contain to the Supreme Court or the clerk of the Supreme Court (R.C. 2503.17(C),
2969.22(A)(3) and (D), and 2969.25(B)). These changes conform the provisions
that impose those duties and restrictions to the bill's definitional changes described
above that remove the Supreme Court and its clerk from the scope of application
of the provisions. A summary of the existing provisions that impose the duties
and restrictions whenever an "inmate" commences a "civil action or appeal against
a government entity or employee" on or after October 17, 1996, follows.

Filinr fee assessment and related nrovisions-existinF law. Existing law
provides that, whenever an "inmate" commences a "civil action or appeal against a
government entity or employee" on or after October 17, 1996, (hereafter
"governmental action") all of the following apply (R.C. 2969.22(A)(1)):

(1) The clerk of the court in which the civil action or appeal is filed must
notify the inrnate and either the Department of Rehabilitation and Correction
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(DRC), the sheriff or other administrator of the jail or workhouse, or the
administrator of the violation sanction center, whichever has physical custody of
the inmate, of the deductions and procedures required by the provisions described
below, and must identify in the notice the civil action or appeal by case name, case
number, name of each parry, and the court in which the civil action or appeal was
brought.

(2) The clerk of the court in which the civil action or appeal is filed must
charge to the inmate either the total payment of certain requisite fees that are
applicable to actions or appeals filed in that court or, if the inmate has submitted
an affidavit of indigency, all funds in the inmate account of that inmate in excess
of $10, and must notify the inmate of the charge.

(3) Unless the amount charged under (2), above, constitutes the total
amount of the requisite fees, all income in the inmate account of the inmate must
be forwarded to the clerk of the court during each calendar month following the
month in which the inmate filed the civil action or appeal until the total payment
of the requisite fees occurs. The first $10 in the inmate account of the inmate each
month are excluded from that forwarding requirement. If multiple charges are
assessed to an inmate account under this provision, charges must be calculated on
the basis of the inmate's total income and must be paid as described in this
paragraph until the charges exceed 100% of nonexcluded funds in the inmate
account. Thereafter, all unpaid fees must be paid simultaneously from the inmate
account of the inmate to the appropriate court or courts pro rata.

(4) Upon receipt of the notice of the requisite fees payable pursuant to (1)
to (3), above, DRC, the sheriff or other administrator of the jail or workhouse, or
the administrator of the violation sanction center must deduct from the inmate
account of the inmate and transmit to the clerk of the appropriate court the
appropriate amounts of the requisite fees as described in (2) and (3), above.

These procedures apply notwithstanding any contrary court rule or the
filing of a poverty affidavit. These provisions do not limit the clerk of a court of
common pleas, court of appeals, county court, or municipal court 'br the clerk of
the Supreme Court" (removed by the bill) from considering any other inmate
resources separate and apart from an inmate account of an inmate in evaluating the
inmate's ability to pay court costs, fees, awards, or other amounts. An inmate who
commences govemmental action is considered to have authorized the above-
described payment.

If an inmate files a governmental action, upon the termination of the civil
action or appeal, the clerk of the court in which the action or appeal was filed must
notify DRC, the sheriff or other administrator of the jail or workhouse, or the
administrator of the violation sanction center of the outcome of the civil action or
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appeal and must identify the civil action or appeal by case name, case number,
name of each party, and the court in which the civil action or appeal was brought.
DRC, the sheriff or other administrator of a jail or workhouse, or the administrator
of the violation sanction center must keep in the inmate's file a record of the
information so supplied by the clerk.

If an inmate is to be released from confinement prior to the total payment of
the requisite fees, DRC, the sheriff or other administrator of the jail or workhouse,
or the administrator of the violation sanction center, whichever has physical
custody of the inmate, must: (1) inform the clerk of the court of common pleas,
court of appeals, county court, municipal court, "or Supreme Court" (removed by
the bill) of the release, (2) deduct from the inmate's account in the month of the
inmate's release and transmit to the clerk an amount sufficient to pay the
remainder of the requisite fees owed, and (3) if there are insufficient funds in the
inmate's account to totally pay the requisite fees, deduct and transmit to the clerk
the balance of the account. The clerk must inform the court of the amount of the
requisite fees still owed. (R.C. 2969.22(A)(2), (A)(3), (B), (C), and (D).)

Clerk charrine of filinr fees-existinr law. If an inmate files a
governmental action and is ordered to pay court costs, an award of reasonable
attorney's fees, or any other fees or expenses, the clerk of the court must collect
the court costs, reasonable attorney's fees, and other fees or expenses from the
inmate using the procedures described above (R.C. 2969.23).

Dismissal of inmate's civil action or appeal-existinP law. If an inmate
files a civil action or appeal against a government entity or employee, the court in
which the action or appeal is filed, on its own motion or on the motion of a party,
may dismiss the civil action or appeal at any stage in the proceedings if the court
finds any of the following: (1) the allegation of indigency in a poverty affidavit
filed by the inmate is false, (2) the claim that is the basis of the civil action or the
issues of law that are the basis of the appeal are frivolous or malicious, or (3) the
inmate filed certain affidavits that were materially false.

If a party files a motion requesting the dismissal of a civil action or appeal
as described above, the court must hold a hearing on the motion. If the court
raises the issue of the dismissal of a civil action or appeal as described above by its
own motion, the court may hold a hearing on the motion. If practicable, the court
may hold the hearing described in this division by telephone or, in the altetnative,
at the state correctional institution, jail, workhouse, or violation sanction center in
which the inmate is confined. On the filing of the motion for, the court may
suspend discovery relating to the civil action pending the determination of the
motion. (R.C. 2969.24(A), (C), and (D)--not in the bill.)
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Filing of civil action or appeal by inmate who nreviouslv has filed
actions: waiver of i îlinr fees-existinQ law. At the time that an inmate

commences a civil action or appeal against a government entity or employee, the
inmate must file an affidavit that contains a description of each civil action or
appeal of a civil action that the inmate has filed in the previous five years in any
state or federal court. The affidavit must include specified information for each of
those civil actions or appeals.

If an inmate who files a civil action in a court of common pleas, court of
appeals, county court, or municipal court "or in the Supreme Court" (removed by
the bill) or an inmate who files an appeal from a judgment or order in a civil action
in any of those courts has filed three or more civil actions or appeals of civil
actions in:a court of record in Ohio in the preceding 12 months or previously has
been subject to the review procedure described in this paragraph, the court may
appoint a member of the Bar to review the claim that is the basis of the civil action
or the issues of law that are the basis of the appeal and to make a recommendation
regarding whether the claim asserted in the action or the issues of law raised in the
appeal are frivolous or malicious under any other provision of law.

If an inmate who files a civil action or appeal against a government entity
or employee seeks a waiver of the prepayment of the full filing fees assessed by
the court in which the action or appeal is filed, the inmate must file with the
complaint or notice of appeal an affidavit that the inmate is seeking a waiver of the
prepayment of the court's full filing fees and an affidavit of indigency. The
affidavit of waiver and the affidavit of indigency must contain a statement that sets
forth the balance in the inmate account of the inmate for each of the preceding six
months, as certified by the institutional cashier, and a statement that sets forth all
other cash and things of value owned by the inmate at that time. (R.C. 2969.25.)
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