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EXPLANATION OF WHY THIS CASEIS A CASE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTIAL CONSTITUTIONAL QUESTION

This case presents several critical Constitutional questions of Law. In this case there are
several substantial Constitutional questions being challenged which have a significant general
interest to the public in several aspects to assure fundamental fairness is administered in trials.
such as in defendant’s trial; (1) VWas Defendant denied his Constjtutional Rights when Appellate
Counsel failed to represent his Pro-se Motion at re-sentencing hearing. did Trial Court err in
failing to hold a hearing to determine if Defendant was unavoidably able to have obtained the
information he relied on? (2) Did the Tenth District Court of Appeals err in regard to Mr.
Dudley’s second, third and fourth assignments being barred by the Doctrine of Res Judicata.
Further violation of his Sixth and Fourteenth Amendment to the U.S. Constitution. (3) Was
Defendant’s Sixth Amendment rights violat_cd when he was not permitted to be represented by
péid counsel? Did the Trial Coﬁr‘t abuse it’s discretion in failing to allow Defendant to be
represented by paid counsel during Trial? (4) Did the cumulative errors tﬁroughout Mr. Dudley’s
Trial a_ﬁd sentencing violate his Constitutional Rights to a Fair Trial and Due Process of Law
where the errors obviate a fair proceeding wa}rant'ing a new trial? (5) Did newly discovered
evidence/information warrant a new trial? Did the Trial Court err in failing to hold a hearing to
determine if Mr. Dudley was unavoi'dably able to have known about the evidence he relies on as
newly discovered evidence? {6) Did Triai Counsel’s failure to seek sanctions for i_ate blood
discovery violation, disclosed in violation of Brédy v Maryland, violate Mr. Dudley’s
_Consﬁtutional’ Right to Due P;oceés? |
| Th_is (.:as_e.was a very close call; the jury lasted over four days. The Constitutional
qﬁestiéﬁs'ﬁrésented hefein,' reﬁreSe’nt a totality of errors the Deféndant’é Trial Counsel

' canﬁniftéd 'dﬁring trial. The Ohio. S.lipferhe Court, after C'ai‘eful- feviie_i_z‘v-offthe complete and




cumulative errors, can determine the Fundamental Unfairness n fhis case. The Ohio Supreme .
Court would be reasonable to accept jurisdiction, considering this case has been dismissed,
remanded, affirmed and reversed by this Honorable Court in May of 2006, pursuant to Foster.

Defendant’s case stands in violétion by the Tenth District’s decision pertaining to
Constitutional questions and the decisions, provided the Tenth District’s ruling is allowed to
stand. The decision of the Tenth district threatens the structure of Appeals on remand for re-
sentencing. Moreover the Court of Appeals ignores entirely the ruling of this Honorable Court to
allow individuals on re-sentencing to receive new hearings. |

The Tenth District’s decision to barr Defendant’s arguments to the Doctrine of Res
Judicata on re-sentencing are simply incorrect and violates Defendant’s Constitutional Rights on
re-éentencing hearings. Furthermore, thé implication of the decision in this case concerning Res
Judicata are unfair and touch the lives of thousands of appeals on remand and re-sentencing
hearings. In this case, barring Defendant from issues after re-sentencing hearing would sabotage
the integrity of criminal conviction on appeals. Apart from these errors, the Tenth District has.
crez_ﬁéd in this case, which makes this case dhe of great public interest that the Constitutional
violation such as in this case be addressed by this Honorable Court to prevent ﬂmdmﬁentai
unfé.iljnéss, and a_lé.o has a broad general signiﬁcanc_:e to Criminal Appeals in Ohio Courts. This

Court would be reasonable to accépt Jurisdiction to settle and clarify these Questions of Law.

STA_TE‘MEN T OF THE ._C_ASE AN D F‘A_CTS 7
_Follﬁwing ajury trial, Défendant was found gui_lfy of raﬁé and kidnapping. The Trial
Courtmerged tﬁose two offenses for sentencing purposes and sentenced Defendant to the
mammum allé'wabl_e prison term of ten years. The trial coi_;.rt also cla531ﬁedDefendant as sexual

_ predator, but that finding was not included 1n thic Co'urt"sl_ June 24, 20_03'j_1_1dgt11€£1_t entry.




Defendant timely appealed to the Tenth District Court of Appeals, his conviction and
sentence, but The Tenth District dismissed that appeal for want of a final appealable order
becanse of the trial court’s failure to journalize its sexual predator finding. State v Dudley,
Franklin App. No 03AP-744, 2004-Ohio-5661. On January 14, 2005, the trial court re-sentenced
Defendant . The trial court imposed the same ten year sentence aﬁd classified Defendant as a
sexual predator. Both the sentence and sexual predator finding were journalized in a judgment
entry. Defendant appealed to the Tenth District Court of Appeals and the court affirmed both

Defendant’s conviction and sentence. State v. Dudley, Franklin App No. (5ap-144, 2005-Ohio-

503.

Defendant appealed to the Supreme Court of Ohio. The Supreme Court of Ohio accepted
his case for review. On May 3, 2006, the Supreme Court of Ohio reversed Defendant’s sentence
and remanded the case for re-sentencing pursuant to Foster, in re Ohio Criminal Sentencing
Statutes Cases, 109 Ohio St. 3d 313, 2006-Ohio-2100. Prior to re-sentencing, on May- 18, 2006,
defendant filed a pro-se motion for a new trial based upon a claim that his trial counsel was
ineffccfive for having failed to introduce at trial, a document whicﬁ reflects information
broadcast to police vehicles by the police dispatcher indicating that the T\f.icti'm knew her
assailahts name, which contradicts the victim’s testimony at trial. The trial court denied
défendant.’ s mqtion fora nre:\;\r trial on August 9, 2006.

Defendant subseQuenﬂy filed a pro-se motion for reconsideration of the trial court’s

decision denying his motion for a new trial. Defendant’s motion for reconsideration was filed.. .

August 25, 2006, the sﬁme day Defendant was re-sentenced in accordance with the Supreme
Coutt of Ohio’s mandate_. At that re-sentencing hearing, the trial court again imposed the same
téﬁ»ye@r.sgii:téhcc as before, and again .c_lassiﬁe_d Defendant asa se#ual_ predator. The court also
held a‘.ht?a_ﬁngz‘apd heard ajrgume.nt- on_Défepdant’s motion to reconsjder his request fof a new
mal,follomng whlch the trial court denied that motion. -

3 .




When Defendant expressed a desire to appeal the August 25, 2006 judgment, counsel was
appointed for that purpose. However, a timely notice of appeal was never filed. On December
21, 2006, Defendant filed a notice of appeal and a motion seeking leave to file a delayed appeal
from the re-sentencing held on August 25, 2006. On February 6, 2007, the court granted
Defendant leave to file a delayed appeal. On May 7, 2007 Defendant filed his appeal. On
Fébruary 5, 2008 Tenth District affirmed the judgment from the lower court.

| The facts presented in the trial court indicated that in the early morning hours of February
27,2003, Tiffany D. Hamilton was heard screaming that she needed help. She was eventually
allowed into a residence in the neighborhood. She claimed that she had been raped.

Tiffany gave a description of a car in which she claimed she had been held and forced to
perform oral sex. A police officer responding to the scene radio aired to all cars Defendant’s
name, Robert Dudley, as well as the description to his car. (Showing the victim knew Mr.
Dudley) Tiffany told police and later a jury that she had been drinking earlier in the evening at
homé with her boyfriend. At least partially drunk, she went out by hersélf looking for more beer
son_zeﬁme after midnight. She went to a bar shortly before closing time, but did not buy any beer
there. Tiffany then went to a gas station where she encountered Ronald Dudley. She gave
conﬂi;:ti_ﬁg accounts about whether or not she had known Ronald Dudley before then. She
referred to him as “Dudley” in'oiien court as if she knew him, but then denied having met him
before. Tiffany acknowledged following Ronald Dudley from after-hours cluB to after-hoﬁrs club

_on the eastSid_g of Columbus, suppos’édly.in a continuing effort to find .r.nbre beer. Finally, she
followed him into a secluded, dead*-enci alley. She got out of her car and got into Mr. Dudley’s
car to have a b@e_r-. with him. She 'claiﬁed that Mr. Dudley then threatened her with a box-cutter

| and fﬁl‘_éﬂ&-_hét tti p_erform oral sex for over an hour. She ,lafer ﬂed, crying for help.

Basgd upon 'hET'aCGFiﬁﬁatiQﬁ, Ro__nald Dudiey was _arr-este.d and charged. At t_r_ial his _defens_é
was that evcrythmngffany c_lid. that mght, she.di'_:l Wi:'llih_g_.ly._When she réal_i’zed ,that she h.aéi}rbe_en




gone from the home she shared with her boyfriend and their four children for almost two hours
and had voluntarily consumed more alcohol, she claimed a rape rather than face the

consequences of her actions.

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

- Proposition of Law No.I  Appellant was denied bis Constitutional Rights when
Appellate counsel failed to represent his Pro-se Motion at the re-sentencing hearing, Did
Trial Court err in failing to hold a hearing to determine if Appellant was unavoidably able
to have obtained the information he relied on?

In the Case at Bar, the Trial Court abused it’s discretion by denying the Motion for new
tﬁal without holding a hearing of whether Defendant was unavoidably able to have know about
the newly discovered evidence he presented to the Trial Court, motions for a new trial are
addressed to the sound discretion of Appeal absent an abuse of discretion. State v Schieble

(1990). 55 Ohio St 3d 71, 76. The usefulness of the newly discovered evidence must be more

than a mere tool to impeach or corroborate the trial cvidence. The Ohio Supreme Court has

considered the requirements that must be met before a motion for a new trial based upon newly

discovered evidence may be granted. In State v Petro (1947), 148 Ohio St. 505. The Court stated
in part;

To warrant the granting of a motion for a new trial in a crnnmal case, based
on the ground of newly discovered: ev:dence, it must bie shown that the new evidence
(1) Discloses a strong probablhty that it -will change the result if a ew trial is
granted (2) Has beext ¢ dlscovered since the trial, (3) Is such as could riot in the
exercise of due d nce iave been dlscovered before the trial, [C)] Is materlal to the
issues, 5) Is not’ merely cumulatlve to former ev1dence, and (6) Does not merely
lmpeach or contradlct the former evxdence

| ~ InPetro the. Defenda.nt supported his motlon thh the afﬁdav1t of a police officer who
heard the coroner oplne while.at the homicide scene. The Ohio Supreme Court affirmed the
demal of the motion, ﬁndmg that the ofﬁcer s testunony would be merely 1mpeachmg or at the
: most cumulatlve In the case at bar Dcfcndant supported his monon witha computenzed pohce

) ‘_dlspatch report labeled Exhlblt No l Clearly showmg that the Defendant was mlslead by counsel




that this document would be admitted into evidence for the jury to review and to decide his case.
Defendant was not informed that this document had not been admitted to his jury until the State
responded in a memorandum contra, three years later. Clearly showing that the Defendant was
unavoidebly unable to have known about this newly discovered evidence, thar he relied on.
Defendant’s trial was a close call...the jury lasted a total of five days and became
deadlocked in making a decision on two counts. Defendant was found not guilty of aggravared
robbery and the jury asked the Court a questions; What happens if we can’t make a decision
on the remaining counts? The jury had already reached a decision on count 1 in the three count
indietmerlt and the Trial Court never answered the question, which violates Defendant’s
Constitutional Rights at trial. Considering the problems the jury had in deciding this case, all
information would have assisted in a decision on Defendant’s guilt or innocence. Furthermore,
Defendant had a right to have this evidence submitted to his jury for a fair and jlust decision.
Defendants counsel acted in a deficient ‘manner by failing to submit Defendant’s only Exhibit, to
his jury. Additionally counsel’s performance was deficient by misleading Defendant in believing
that his exhibit would be reviewed by the jury. Defendant was unavoidably unable to have
discovered the jury never received this document detailing the victim knew his name. In the case
at bar, the victim maintained that she did not know Defendant. Clearly had the jury been able fo
review this doeument it would have shown the victim did know the Defendant.
The Tenth District Court of Appeals decision to afﬁrm the trial court’s denial of his

criminal rule' 33 motion, without holdmg a hearmg to determme whether the Defendant was

. unaveldabiy -unable to have obtained this new mfonnatlon of the jury never receiving ﬂ'llS
docmnent v1olated Defendant’s Constltutlonal nght to Due Process and Equal Protection under

| _the Law, as provrded by the U.S. Constrtutlons Slxth and Fouﬁeenth Amendments The Tenth

7 Dzstnet nor thls court couid know from the record whether the outcome would have been




different had the trial counsel submitted this document or whether it would have resulted in a
totally different outcome. Therefore the error cannot be said to be harmless.

The Tenth District’s decision was simply incorrect and the Defendant is entitled to a
hearing as well as a new trial to protect his right to a fair trial.
Proﬁosition of Law No. II Did the Tenth District Cburt of Appeals err in regard to Mr.

Dudley’s second, third and fourth assignment being barred by the Doctrine of Res
Judicata, further violate his Sixth and Fourteenth Amendment Rights?

In the case at bar, this court should be advised of the many attorneys filing briefs in this
case. Subsequently, the Defendant’s case was and has been remanded, reversed and dismissed,
clearly making this case rise to the exception.' It should be noted that this jurisdiction has
reversed this case in line with Foster Supra, inr May of 2006. |

The Doctrine of Res Judicata is meant to ensure consistency of results in a case, to avoid
endless litigation by settling the issues and to preserve the structure of superior and inferior
courts as designed by the Ohio Constitution. The Tenth District Court of Appeals® decision fails
to recognize the impact it’s decision would have on thousands of apﬁeals in the .State of Ohio
that have been reversed as many times as this case at bar. Subsequently; Appeliant asks this
Honorable Court to accept jurisdiction in determining if the Doctrine applies in this case. The
record is clear; some of these issues were rai_sie_d in Defendant’s first appeal, although Defendant
did not directly raise these issues. The Doctrine of Res Judicata does ot apply in the case at bar.
The record was enhanced by motions the Defendant filed and then became part of the fecord
‘during re—sentencin:g, which makes them ripe for adjudication after the trial court ruled on
Defendant’s motions. Defendant filed a 26-b épp‘licatidn as provided by App‘ellat'e rules to
liti-éate_hi‘s claims, however upon being réiferSed by tﬁe Ohio _Si;preﬁie Court; De_:__féndant’s issues.
begame a‘part of ’ché _recort_:i oncé in open c'd__urt. This Court wmiﬂld' be-fe_asbnablé to accept -
jmisicﬁgtior_x to seﬁlé the C(_)nstitutippal qug;t—_ion per-tainjng. to questions of law 1n cases that have

~been fév'érséd-. and remaﬁded_very sirﬁi_lar-ly.




This case raises the Constitutional issue of whether the Constitution allows cases to be
litigated fully after re-sentencing. This case should be viewed with exceptions due to the record
being enhanced at re-sentencing where Defendant ‘s issues now become part of the record., not
subject to the Doctrine of Res Judicata as the Tenth District Court of Appeals incorrectly
affirmed and dismissed. |
Proposition of Laﬁr No.III  Was Appellant’s Sixth Amendment Rights violated when he

was not permitted to be represented by paid counsel? did the Trial Court abuse it’s
discretion by failing to allow Defendant to be represented by paid counsel during trial?

The decision of the Tenth District Court of Appeals fails to answer the Constitutional
question the Defendant.puts before this Couft. Nor does the Tenth District’s decision protect
Defendant’s right to the Sixth Amendment of the U.S. Constitution. In the case at bar, the Trial
Court is entitled to control its court room, to manage the case ﬂox;‘v, to ensure the fair and just
administration of justice. This case was up against a 90 day speedy trial time limitation for
criminal felony cases. Although the trial was about to commence and a public defender had been
appointed for Mr. Dudley, once he requested to have private paid -counsei, the Trial Cbuﬁ should -
have afforded him that opportunity. This becomes more apparent _throughout the trial based upon
all the arguments presented to the Court Supra. This case puts in issue District Court. of Appéals,
the Constitutional question of structural ertor. If the Tenth District Court of Appea.ls _deéision
was ‘_all_owed to stand, the -rightrto private cq’ﬁn,sel would be s_abotaged_as a matter of law. Simply
put, -fa:i:l_ur_e to allow Mr. Dudley’s private aﬁomey to repre.sentr him, resulfe‘d in a structural, not
plain error. Thus, is Mr. Dudley entitled to another trial as él_ matter of law, is.a question for this.
Honorable Court to decide. | |

o Coﬁstituﬁoﬁal ﬁmestion_s arise lfrom_ the _c_ése, due to fhe fact'tha_t duriﬁ_g the trial Mr.
.--Dﬁdley.rgpbatai_i that he did nof-believe that his counscl was a;dvocgting in‘a manner suitable for

his defense. Therefore Mr. Dudley asserted his Ci_:@‘nst-‘iti_l_t__iqnal right to have paid counsel several




times during his trial and he presented to the trial court that his mother had retained counsel to
represent him, by stating in part:

...My Mom sought an attorney, and I like Ms. Munson, but she [his Mother]
also wanted this attorney to assist. She [his Mother] paid for it, bless her heart. '
(Emphasis added). (TR. 6)

He indicated that he desired different counsel; “[Blut within my rights if it was at all
possible to be able to have another attorney assist me. (TR.8) but due in part to Mr. Dudley’s
indigent status, the Trial Court denied said counsel’s retention:

You’re either indigent and the taxpayers pay for your lawyer, or you or
your family or whoever pays for your family [I think this was supposed to say
lawyer], but it’s not both ways...[but] the other lawyer is not going to participate
actively in front of this jury or in this trial, and that’s my ruling.

During the trial Mr. Dudley again addressed his request for private counsel:

“T have nothing personal against her [Ms. Munson- appointed defense

counsel] at all, nothing personal, and I don’t think it’s a prejudice sntuatlon,
none of that stuff. But I just feel like I should have been able to have that attorney.”

[referring to Mr. Henderson} (TR.190)

Concluding this interlude, Mr. Dudley finally asked, “So do I have to keep this attorney?”
To which the Court responded, “Yes.” (TR.197) During sentencing, Mr. Dudley remarked:

Although even in court, I asked this Court 1 wanted to get rid of her. I had
another attorney back there and" you said: Mr. Dudley, do you want a speedy rights
trial, do you want your 90 days, somethmg to that effect. I’'m not gomg to let you
hire the other attorney, thls or whatever. (STR.38) '

_ ‘M. Dudley also stated, “We came back out and we did it and I said I am not satisfied
with the representation.” (STr.3 at 9)

This 'case surely has constitutional questions to be determined by this Honorable Court.
Mr. -DudI'ej*.-asks this Honorable Court to acéept his memorandum in sﬁppﬁrt in 's_oli/ing the
_ -Constltutlonai quesuon of whether he was entitled to hire his pnvate attorney durmg and at hlS

al ThlS case has great pubhc interest to all defenda.nts wantmg to hlre pnvate counsel or have




someone hire private counsel at trial. The Sixth Amendment to the U.S. Constitution guarantees
that, “In all criminal prosecutions, the accused shall enjoy the right ....to have the assistance of
counsel for his defense.” In the case at bar, Mr. Dudley was denied his Constitutional right to

hire private counsel and now seeks this Court’s determination with case law to support the Tenth

District’s decision iﬁ the case at bar. See Wheeler v United States, 486 U.S. 153: 108 S.CT. 1692

100 L.ED 0d 140: 1988 U.S. Lexis 2306: 56 U.S.L.W. 4441.

Mr. Dudley’s Constitutional Right under the Sixth Amendment, to paid counsel, was
violated by the Trial Court. This becomes more apparent throughout the trial based upon all the
arguments presented to the Court Supra. Failure to allow Mr. Dudley’s private attorney
assistance, resulted in structural not plain error. Thus, Mr. Dudley is entitled to another trial as a
matter of law.

Proposition of Law No. IV Did the cumulative errors throughout Mr. Dudley’s trial altd

sentencing violate Mr. Dudley’s Constitutional Rights to a Fair Trial and due Process of
Law? Did the errors obviate a fair proceeding warranting a new trial?

Mr. Dudley strongly suggests to this Honorable Court that when taken together, all the
cumulative etrors at trial, as well as at the re-sentencing denies him a fair trial and warrants
reversal and a new trial. Cumulative harmless errors can justify the reversal of a conviction if the
Defendant was denied his Constitutional Right to a Fair Trial. State v D_einarcd (1987), 31 Ohio
St. 3d 191, 509 N.E.2d 1256, paragraph two of the syllabus. Exam ple “The prosecution in Mr.
Dudley’s case implied that Ms. Hamilton [Ms. Hamilton] has no motive to be making up, no
reason to by lyihg to you. “In DeMarco, the Ohio Supreme Court stated:

“In this case we believe the State was 1mp'erm18731bly'allt}w6d to imply that
: Appellant was involved in a large-scale operatwn to defraud banks and insurance
companies w1thout estabhshmg a proper evidential predxcate or nexus Wlﬂl the

Appellant for the admtssmn of thls matter »

ThlS lmphcatxon was sufﬁc1ent to wan'ant reversal of the, Defendant s conv1ct10n In the

case > at bar defense cou;nsel faﬂed to Ob_] ect to the Appellee S closmg statement mply_mg that




Ms. Hamilton was telling the truth. Mr. Dudley believes that this statement. obviated his receipt
of a fair trial and moves this Court to remand his case for a new trial on that basis. The Tenth
District Court of Appeals decision ignores all of the violations in this case. If allowed to stand,
the Tenth District’s decision would allow Mr. Dudley’s rights to be violated against case law
doctrine as well as the rr ghts of the Fourteenth Amendment of the U.S. Constitutid_n

The cumulative errors in this case resulted in more than harmless error. Mr. Dudley lists
the following etrors to demonstrate his counsel’s deficient performance: (1) Counsel repeatedly
failed to object during trial, (2) she failed to object to the Howard charge, (3) she failed to
preserve and preserlt exculpatory evidence, (4) she failed to seek sanctions for late blood
discovery and she failed to request lesser irlcluded offenses. Therefore this Honorable Court can
see from the record that Mr. Dudley’s rights to a fair trial were compromised by trial counsel.
Mr. Dudley poses Constitutional questions for this Honorable Court to determine his right to Due
Process and Equal Protections of Law as provided by rhe Six and Fourteenth Amendment to the
U S. Constirutioh. _
Proposrtlon of Law No. V. Did newly discovered evidence/information warrant a new
trial? Did the Trial Court err in failing to hold a hearing to determine if Mr. Dudley was

unandably unable to have know about the evidence he relied on as newly discovered
evidence. -

Mr. Dudley asserts that the police dispatch report entered into evidence during his third
S.enten’éingﬁ hearing was newly di_scovered information and that had it been giv_en/disclosedlfo the
Jury, it would have resulted in his acqulttal

In State v Seiber (1990), 56. 01110 St3d 4. 17 the Ohio Supreme Court held; “To warrant

.the grantmg of:a motion. for a new trial in a criminal case, based on the ground of newly
dlscovered evrdence it must be shown that the new evrdence (1) dlscloses a strong poss1b1hty
’that it wﬂl change the result 1f a new trial is granted (2) has been dlscovered since the trial; 3)is

- such as could not in the exerc1se of due dlllgence have been dmcovered before the trlal (4) 13 _




material to the issues, (5) is not merely cumulative to former evidence and (6) does not merely
impeach or contradict the former evidence.”

M. Dudley has maintained that he was unaware that the dispatch report was not
submitted as evidence. Mr. Dudley asserts that defense counsel, not Mr. Dudley, labeled the
dispatch report as defense exhibit no. 1. This was a close case and no one can know how the jury
would have reacted to that information. Furthermore Mr. Dudley had a right to have his only
exhibit presented to the jury in this case. Counsel was‘acting in a deficient manner when she
failed to submit Mr. Dudley’s only exhibit. Essentially the jury continued to believe that Ms.
Hamilton did not know Mr. Dudley. Guilty, because guilt beyond a reas_onable doubt is the
standard would not be the probable result were this matter retried. Constitutional right to a fair

| proceeding and fundamental fairess was violated because this document was not submitted.

Mr. Dudley moves this Honorable Court to protect his rights. irt this case. During re-
sentencing Mr. Dudley was forced to argue his own motion, another violation of his
Constitutional rights. He stated at the re-sentencing hearing;

“Your Honor, basically I don’t even know how I can do a motion Pro-se, but
”

Mr. Dudley had a r_ight to have his counsel argue his motion. It is obvious from the record
that-Mr. Dudley wanted his counsel to argue his motion, because Mr. Dudley did _uot present the
proper argument of r'eques"ting a hedring to determine if his newly discovered evidence was
-unavoidably discovered. The record is clear .about when Mr. Dudley found out that his exhibit
was not entered into evidence, because the State in it’s responsé to Mr. Dudley 526-b Motlon
stated that the ev1denoe M. Dudley presents was. dehored from the record makmg it clear that he
- was u:naware that thls document had not been entered as ev1dence m his trial and therefore never

~ seen by the Jury Mr. Dudley, Therefore moves thrs Court to grant hlm a new trlal to determme




the outcome with the above information and protect his right to have his exhibit to be presented

to ajury.

Proposition of Law No. VI Did Trial counsel’s failure to seek sanction for late blood
discovery constitute a Brady violation?

On May 27, 2003 defense counsel noted that she had just received a blood standard in the
discovery from prosecution (Tr.10). As stated by the defense,

“We feel a crucial element of Mr. Dudley’s defense involves whether or not there
was the presence of cocaine in the victim’s system. All along we were under the
impression that, we looked at the meds we had, there was no indication that they
ever took place, blood. That there was ever a toxicology sereen.” (Tr.10)

Preparation of Mr. Dudley’s case necessitated that he receive discovery in a timely
manner. Being that Mr. Dudley’s defense was that he knew Ms. Hamilton and that the complaint
was really a drug deal gone bad. The blood standard had been kept in a refrigerator, which may
or may not have enable the defense to adequately analyze the sample to determine whether or not
cocaine me_tabb]ize were still within it. To compound the issue, rather then placing the blood
standard in the appropriate storage facility, it was placed in the J udge’s refrigerator (Tr.13) See
California v Trumbetta, 467, U.S. 479, 104 S.CT 2528 Where that court stated in part:

“The U S. Supreme Court imposes a duty on the State to preserve ev:dence

“which mlght be expeeted to play a significant role in the suspect’s defense » Citing
Arlzona v Youngblood

- Mr. Dud_icy attempted to move for such_dismissal,_but as a layperson failed to persuade
the Couirt to do so. In fact he stated:

“What I’m saying to you is that I dxdn’t even know the blood ex:sted I have
been lookmg for thg blood The bloodf has a lot to do wath thls victim and her state of

mean, S0 'now that I dldn’t'h ve-lt : I mean, so now that I dldn’t
day it’s becommg an lssue where we are not gomg to contmue it. ¢




The failure to disclose the blood standard would be in contravention of the tenets of

Brady v Maryland (1963). 373 U.S. (Suppression by the prosecution of evidence favorable to an

accused upon request constitutes violation of Due Process where evidence is material to guilt or
punishment irrespective of good faith or bad faith of the prosecution.)

Mr. Dudley was prejudiced by the failure of the State to provide him with this blood
evidence. There was no reason given for why he was not provided with the blood sample earlier
than Friday before trial. Failure to provide this discovery resulted in a manifest injustice to Mr.
Dudley. i.e.; it was unfair to not disclose this information so that he could have verified for

“himself that the blood was not testable prior to trial. and as such violates U.S. Supreme Court
holding in Brady., requiring the State to turn over exculpatory evidence. This is especially true
given that it is unknown how the sample was stored prior to trial .and especially since at trial it
was stored in the Judge’s common refrigerator in the courthouse. At trial it was never determined
by defense experts that the sample could have been tested. (Tr.209-210, Tr. 273) Had Mr.
Dudley been given the blood standard earlier, he may have been able to prove that the witness
was lying at trial about being his cocaine customer. (Tr.81)

At sentencing Mr. Dudley expreseed his frustration with this representation:

“I requested the motion for the blood test. She [Ms. Munson] never filed. I
wanted Larry Brown. called

Your Honor, I feel that blood had exculpatory evuience ..l made a
confession. In my confession I stated itwas a. drug deal gone bad. She never

supeuoed the detectwe ..the victim had : a prostltutlon conviction: She never
mentioned it....I have maps of the crime scene she never admitted as evidence.”

CONCLUSION

A-ll'.- Mr. Dutll’ey asks of this Court is tha_.t he be given a fair chance to -det_ermine'his
Consututmnal clalms Fa11ure by counsel to seek some kind of redress was meffecuve a551stance
of counsel Mr Dudley beheves that the totahty of the c1rcumstanees presented herem support

h13 assertlon that he recewed meffectlve ass1stance of counsel and that his Sxxth Amendment




Rights were violated. The cumulative effect of all errors, harmless or otherwise, resulted in an
unfair trial, warranting reversal and the imposition of a new trial. Defendant prays that this
Honorable Court will accept Jurisdiction of Defendant’s appeal and does not allow the Tenth
District Court of Appeals to misapply already existing laws and Rules of Practice. Appellant
states that his case is one of great Public Interest and serious Constitutional question for all
defendants with cases such as his.

Respectfully, Defendant Ronald E. Dudley, acting pro-se, requests that his case be
decided based on the answers to Constitutional questions set forth in this Memorandum In
Support of T urisdiction. This case has taken on several stages of justice; Mr. Dudley was
sentenced in 2003,. and again in 2005 after a dismissal for the Trial Court’s failure to journalize
his sexual predator status. In 2006 Mr. Dudley was re-sentenced pursuant to this Honorable
Court’s ruling, in State v Foster. Subsequently newly discovered evidence was presented to the |
Cburt and now Mr. Dudley seeks this Court’s guidance on the Constitutional questions herein.
Mr. D-ﬁdley in no way wishes to waste this Court’s time, howeﬁfef this case poses several
Constitutional issues/questions that will affect many pro-se litigants and also those going thru re-
sentencing hearings and newly discovered evidence issues.

This Court has juﬁsdiction to r'emaﬁd / reverse the Tenth District’s opinion for failure to
protect thé Appellant’s Constitutio.nal Ri ght to Counsel, as well as protei:ti_on from other actions
which the Constitution for_bids. _ |

In summary; Mr. Dudley wishes to have this Court’s ruling if his newly discovered
evidence reduifed a he'aring to deteri‘ni'ne if he wa,s unavoidably unable to have diséoVered the
: .evn:lence he rehed on, along w1th the cumulatwe errors comxmtted both by trial counsel and
' ‘appellate counsel Thls case has’ 31gn1ﬁcant Constltutmnal questlons to be determmed by thls
_ Honorable Court Mr Dudley moves: that th‘lS Court grant hlm a reversal of h15 convxctaon a

B _-hearmg on newly discovered ev1dence or bamng these a new trlal




PROOF OF SERVICE

I hereby certify that a true copy of the Memorandum in Support and Notice of Appeal,
has been sent to the clerk of courts for the Ohio supreme court, 65 s. front st, Columbus,

A .
Ohio on this \% day of \N\ G D\/\ , 2008, hand delivery of a

family member.

Respectfully Submitted,

2@7@&(; L oll)

Ronald Dthey #449-195
PO Box 5500
Chillicothe, OH 45601




[Cite as State v. Dudizy, 2008-Ohic-390.]
IN THE COURT OF APPEALS OF QHIO

TENTH APPELLATE DISTRICT

~ State of Ohio,
Plaintiff-Appellee,
: No. 06AP-1272
V. : (C.P.C. No. 03CR-1637)
Ronald E. Dudley, X (REGULAR CALENDAR})

Defendant-Appellant.

OPINION

Rendered on February 5, 2008

Ron OBrien, Prosecuting Attorney, and Richard Termuhlen,
i1, for appellee.

Robert C. Bannerman, for appellant.

APPEAL from the Franklin County Court of Common Pleas
GRADY, J.

{91} Defendant, Ronald E. Dudley, appeals from the judgment of the Franklin
County Court of C'ommon Pleas, resentencing him on the mandate of the Supreme Court
of Ohio pursuant to State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856.

{92} The fa;:ts of this case are set forth in detail in State v. Dudfey, Franklin App.
No. 05AP-144, 2005-Ohio-6503 at 4-21, and need not be repeated in full here. Briefly
statécl, the victim followed defendant in their respective vehicles on a late night'errand to
~ buy b-eer. Defendant eventually lured the vibtim into his vehicle by claiming that he had

acquired the beer. Once the victim entered defendant’s vehic}e, defendant locked the
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doors and forced the victim at knife point to perform fellatio on him. Defendant aiso
threatened the victim with a club.

{431 Following a jury triat, defendant was found guilty of rape and kidnapping.
The trial court merged those two offenses for sentencing purposes and sentenced
defendant to the maximum allowable prison term, fen years, for rape. The frial court also
classified defendant as a sexual predator, but that finding was not included in the courl’s
June 24, 2003 judgment entry. |

{94} Defendant timely appeéaled to this court from his conviction and sentence,
but we dismissed that appeal for want of a final, appealable order because.of the trial
court’s failure to journalize its sexual predatdr finding. State v. Dudley, Franklin App. No.
03AP-744, 2004-Ohio-5661. On January 14, 2005, ihe trial court resentenced defendant.
The trial court imposed the same .ten-year sentence and classified defendant as a sexual
predator. Both the sentence arnd_sexual predator finding were journalized in a judgment
entry. Defendant appealed to this court and we affirmed both defendant's conviction and
sentence. Stafe v. Dudley, Franklin App. No. 05AP-144, 2005-Ohio-6503.

{95} Defendant appealed to the Supreme Court of Ohio. The Supreme Court of
‘Ohio accepted his case for review. On May 3, 2006, the Supreme Court of Ohio reversed
defendant’s sentence and remanded the case for resentencing pursuant to Foster. In re
Ohio Criminal Sentencing Statutes Cases, 109 Ohio St. 3d 313, 2006-Ohio-2109.

{6} Prior to resentencing, on May 18, 2008, defendant filed a pro se motion for
a new trial based upon a claim that his trial counsel was ineffective for having failed to
introduce atrial a document which reflects info.rmation_ broadcast to police vehicles by the

' poﬁce dispatcher indicating that the victim knew her assailant's name, which contradicts
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the victim's testimony at trial. The trial court denied defendant's motion for a new trial on
August 9, 2006.

197} Defendant subsequently filed a pro se motion for reconsideration of the trial
courts decision denying his motion for a new frial.  Defendant's motion for
reconsideration was filed on August 25, 2006, the same day defendant was resentenced
in accordance with the Supreme Court of Ohio's mandate. At that resentencing hearing,
the trial court again imposed the same ten-year sentence as before, and again classified
defendant as a sexual predator. The court also held a hearing and heard argument on
defend'ént’s motion to reconsider his request for a new trial, following which the trial court
denied that motion.

{48} When defendant expressed a desire to 'appeal the August 25, 2006
judgment, counsel was appointed for that purpose. However, a timely notice of appeal
was never filed. On December 21, 2006, defendant filed a notice of appeal and a motion
seeking leave to file a delayed appeal ffom the resentencing held on August 25, 2006.
On February 8, 2007, we granted defendant leave to file a delayed appeal.

FIRST ASSIGNMENT OF ERROR

DEFENSE COUNSEL'S ACTIONS AND OMISSIONS AT
MR. DUDLEY'S TRIAL AND SENTENCING HEARING
DEPRIVED HIM OF THE EFFECTIVE ASSISTANCE OF
COUNSEL.

{9} In his first assignment of error defendant raises two separate issues.
Defendant first complains that his counsel performed in a constitutionally &eﬁcient manner

at the August 25, 2006 resentencing hearing. We shall separately address that issue

below. Defendant further argues that his trial counsel rendered ineffective assistance
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during defendant’s 2003 trial. We shall address that issue in conjunction with defendant’s

second, third and fourth assignments of error.
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ineffective Counsel at the Auqust 25, 2006 Resentencing Hearing

{10} Defendant's motion for a new triai was based upon a police dispatch that
contained information broadcast to police vehicles by the police dispatcher which
identified a "Robert Dudley" as the suspect in this case. Defendant claims that although
his counse! at trial had this document marked as an exhibit, counsel failed to use the
document or have it admitted into evidence, even though the document would have
helped exonerate him because it contradicted (impeached) both the victim’s testimony
that she did not know her assailant’s name and Officer Paden’s testimony that he did not
know the name of thé suspect he was searching for because the victim was unable to
provide a name. The trial court denied defendant's motion for a new trial on August 9,
2006, but on the same day that defendant’s resentencing hearing was held, August 25,
2006, defendant filed a pro se motion for reconsideration of his motion for a new frial.

{§11} Defendant argues that his counse! performed deficiently at the August 25,
2006 resentencing hearing because he did not argue defendant’s motion to reconsider
the motion for a new trial. Instead, counsel simply reminded the trial court of defendant's
pending motion and stated: "this is his motion, not mine, and he will present whatever
after we're done with the sentencihg.“ Defendant himself then argued the merits of his
motion to reconsider his request for a new trial.

{12} Couns_el's performance will not be deemed ineffective unless and until
counsel's performance is proved to have fallen below an objective standard of reasonable
representation and, in addition, prejudice arises from counsel's performance. Strickfand
v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052. To show that a defendant has been

prej:udiced by counsel's deficient performance, the defendant must afﬁrmative_ly
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demonstrate to a reasonable probability that were it not for counsel's errors, the result of
the trial would have been different. Id., State v. Bradley (1989), 42 Ohio St.3d 136.

{413} A court need not determine whether counsel's .performance was deficient
before examining the prejudice suffered by the defendant as a resuit of the alleged
deficiencies. Strickland, at 697, Bradley, at 143. If an ineffective assistance of counsel
claim is more readily rejected for lack of sufficient prejudice, that alternative should be
followed. Id.; State v. Winterbotham (Aug. 4, 2008), Greene App. No. 05CA100, 2006-
Ohion-3989.

{14} At the August 25, 20086 resentencing hearing, defendant repeatedly claimed
that his motion for a new trial was not based upon "newly discovered evidence."
Therefore, in accordance with Crim.R. 33(B), defendant's motion for a new trial, in order
to be timely, had to be filed within 14 days after the verdict, unless it is made to appear by
clear and convincing evidence that the defendant was unavoidably prevented from filing
his motion for a new trial, in which case the motion must be filed within seven days from
the order of the court finding that the defenda‘ﬁt was unavoidably prevented from timely
filing the motion. |

{15} Defendant never requested that the trial court find whether he was
unavoidably prevented from timely filing his motion for a new trial. The verdict in this case
was rendered on June 4, 2003. Defendaht’s pro se motion for a new trial was filed nearly
three years iater,_ on May 18, 2006. Defendant's motion for a new trial was obviously
untimely. That is also true even if defendant's motion for a new trial is based upon a
claim of newly discr_ﬁyered evidence, because defendant’'s motion was still not filed within

120 days after the verdict, as required by Crim.R. 33(B).




[Cite as State v. Dudley, 2008-Ohio-390.]
{16} Inits August 9, 2006 decision denying defendant's motion for a new trial,

the trial court found that defendant had not demonstrated that the document in question
would have been valuable for anything other than impeachment, or that there was a
strong probability that the outcome of the trial would have been different had the
document been admitted at trial. We agree. The document would, at best, be useful to
impeach the victim and one of the responding police officers. It does not exonerate
defendant. Neither does it create a strong probability that it would have changed the
result of the trial had the document been admitted in evidence. Therefore, the
req.uiréments that must be met before a motion for a new trial may be granted are not
satisfied. State v. Petro (1947), 148 Ohio St. 505. Accordingly, the trial court did not
abuse its discretion in denying defendant’s motion for a new trial. State v. Schiebel
{1990), 55 Ohio St.3d 71.

{917} Under those circﬁmstances, where the motion for a new trial is untimely and
does not satisfy the requirements for being granted a new frial, the motion is devoid of
merit, and counsel does not perform deficiently by failing to argue defendant's pro se
motion to reconsider the trial court's decision denying that motion for a new trial

Ineffective assistance of counsel has not been demonstrated.

Ineﬂect_iye Assistance of Counsel during the 2003 Trial
SECOND ASSIGNMENT OF ERROR

THE TRIAL COURT ERRED IN LABELING MR. DUDLEY A
SEXUAL PREDATOR.




No. 06AP-1272 8

THIRD ASSIGNMENT OF ERROR

MR. DUDLEY'S FEDERAL SIXTH AMENDMENT RIGHTS
TO COUNSEL WERE VIOLATED AS HE WAS NOT
ALLOWED TO HAVE HIRED COUNSEL REPRESENT HIM
AT TRIAL.

FOURTH ASSIGNMENT OF ERROR

DID CUMULATIVE HARMLESS ERRORS WARRANT
REVERSAL AND NEW TRIAL.

{918} In the second portion of his first assignment of error, defendant argues that
his counsel at his 2003 trial performed deficiently in several different ways. He contends
that hié counsel failed to object to the portion of the State’s closing argument in which the
prosecutor vouched for the credibility of the.victifn; that counsel also failed o object to the
"Howard" charge (State v. Howard [1989], 42 Ohio St.3d 18), that the trial court gave the
jury; that counsel failed fo offef certain evidence that defendant wanted introduced at the
trial, such as diagrams and photographs of the area where the crime occurred and the
testimony of an alibi witness (Defendant’s girlfriend); that counsel failed to seek sanctions
for a discovery viclation, the State’s late disclosure of blood test evidence; and, that
counsel failed to request any jury instructions on lesser included offenses.

{19} In his second assignment of error defendant argues that the trial court erred
in designating him a sexual predator. In his third assignment of error defendant argues
that the trial court violated his Sixth Amendment rights by not allowing defendant to be
simuitaneously represented at trial by both appointéd and retained counsel. In his: fourth
assignment of error defendant argues that the.cu_muiative effect of the errors occurring

during his trial deprived him of a fair trial.
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{920} All of these issues are now_barred from consideration and are not subject to
review pursuant to the doctrine of res judicata. Under the doctrine of res judicata, a fina!
judgment of conviction bars the convicted defendant who was represented by counsel
from raising and litigating in any proceeding, except an appeal from that judgment, any
defense or any claimed lack of due process that was raised or could have been raised by
defendant at the trial, or on an appeal from that judgment of conviction. State v. Morgan
(Apr. 10, 2007), Franklin App. No. 06AP-620, 2007-Chio-1700 at {10, citing Stafe v.
Perry (1967), 10 Ohio St.2d 175 at paragraph nine of the syilabus. See, also, State v.
Saxon, 109 Ohio St.3d 176, 2006-Ohio-1245 at §16.

{921} The “voucher" issue, the Howard charge issue, and the sexual predator
classification issue were all previously raised and litigated in defendant's direct appeal
from his conviction and sentence. See Stafe v. Dudley, Ffanklin App. No. 05AP-144,
2005-Ohi0—6503_at 1154, 65 and 83. The prior judgment on those issues was "valid,"
because the Supreme Court of Ohio's reversal and remand was limited to the matter of
sentencing. Res judicata therefore prevents those other issues from being re-litigated
again in a subsequent proceeding. Id. All of the further issues presented in these
assignments of error could have been raised on direct éppeal from defendant's conviction
and sentence in case No. 05AP-144, and therefore they also are now res judicata and not
subject to review in subsequen;t proceedings. Saxon; Perry; Morgan. See, also, Stafe v.
D'Ambrosio (1995), 73 Ohio St.3d 141, 143.

{22} Defendant's first, second, third, and fourth assignments of error are

overruled.
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FIFTH ASSIGNMENT OF ERROR
DID THE TRIAL COURT ERR WHEN IT DENIED MR
DUDLEY'S MOTION FOR A NEW TRIAL PREDICATED
UPON NEWLY DISCOVERED EVIDENCE.

{23} Defendant argues that the trial court erred when, at the August 25, 2006
resentencing hearing, the court denied his motion for reconsideration of the court’s earlier
ruling denying his motion for a new trial. Defendant now claims that the police dispatch
document upon which his motion for a new trial is based constitutes "newly discovered

_ evidencé."

{924} Motions for a new trial are addressed to the sound discretion of the trial
court and the court’s ruling will not be disturbed on appeal absent an abuse of disoretio'n.
Schiebel, supra. An abuse of discretion means more than a mere error of law or an error
in judgment. 1t implies an arbitrary, unreasonable, unconscionable attitude on the part of
the court. Stafe v. Adams (1980), 62 Ohio St.2d 151.

{9253 Defendant acknowlédges that his trial counsel possessed the police
dispatch document that is the basis for his motion for a new frial. Accordingly, that
evidence is obviously not "newly discovered" since the trial, and the trial court correctly so
foqnﬂ in overruling Defendant’s motion for a new trial. State v. Murrell, Hamilton App. No.
C-020333, 2003-Ohio-2068. Furthermore, as we have already concluded in overruling
the first portion of defendant's ﬁrst'assignment of error, defendant’s motion for a new trial
was untimely, and in any event did not satisfy the requirements for a new trial based upon
hewly discovered evidence. The police dispatch document was, at best, useful _merely to
impeach or contradict the testimony of the victim and one of the .res_po_ndin.g police

officers, and does not portray a strong probability that it would have changed the outcome
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of the trial if it had been admitted at trial. Petro, supra. Under those circumstances, the
trial court did not abuse its discretion in denying defendant’s motion for a new trial.

{926} Defendant’s fifth assignment of error is overruled.

SIXTH ASSIGNMENT OF ERROR

APPELLANT WAS INCORRECTLY SENTENCED TO FIRST
DEGREE KIDNAPPING IN CONTRAVENTION OF R.C.
2945.75.

{927: Defendant was convicted of kidnapping in violation of R.C. 2805.01. A
violation of that section is a felony of the first degree unless the offender releases the
victim in a safe place unharmed, in which case kidnapping is reduced to a felony of the
second degree. R.C. 2905.01(C).

{928} R.C. 2945.75 provides:

(A) When the presence of one -or more additional elements
makes an offense one of more serious degree:

(1) The affidavit, complaint, indictment, or information either
shall state the degree of the offense which the accused is
alleged to have committed, or shall allege such -additional
element or elements. Otherwise, such affidavit, complaint,
indictment, or information is effective to charge only the least
degree of the offense. -

{2) A guilty verdict shall state either the degree. of the offense

of which the offender is found guilty, or that such additional

element or elements are present. Otherwise, a guilty. verdict

constitutes a finding of guilty of the least degree of the offense

charged.
{929} Defendant argues that he was improperly convicted and sentenced for first
- degree felony kidnapping because the verdict form did not include either the degree of the
offense -of which defendant was convicted or a statement that the additional aggravating

element making the offense one of more serious degree was found to be present by the

jury. State v. Peffrey, 112 Ohio St.3d 422, 2007-Ohio-256.
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{930} Unlike Pelfrey, the degree of the offense at issue in this case was not made
more serious by the presence of an additional aggravating element. Just the opposite is
frue. This offense becomes less serious when the additional element is present.

{931} Defendant’s offehse of kidnapping is not a felony of the second degree
which is elevated to a felony of the first degree if defendant fails to release the victim in a
safe place unharmed. Rather, defendant's offense of kidnapping under any and all
circumstances in R.C. 2905.01(A) and (B) constitutes a felony of the first degree. Only if
defendant releases the victim in a safe place unharmed does the offense then become a
second degree felony. R.C. 2905.01(C). Accordingly, by its very terms, R.C. 2945.75(A)}
and the rule of Peffrey does not apply to this situation.

{432} In any event, we note that defendant was never sentenced on the
kidnapping offense because the trial court mergéd that offense and defendant’s rape
conviction for sentencing purposes and the State é!ected to have defendant sentenced on
the rape charge, whereupon the trial court imposed a ten-year sentence only for the rape
charge. Therefore, defendant suffered no prejudice from the error assigned, which did
not occur in any event.

{933} Defendant’s sixth assignment of error is overruled. The judgment of the
Franklin County-Court of Common Pleas is affirmed.

Judgment affirmed.
WOLFF and BROGAN, JJ., concur.
Judge James A. Brogan, Judge William H. Waolff, Jr., and

Judge Thomas J. Grady of the Second:Appellate District,
sitting by assignment in the Tenth Appeliate District.
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SJUDCGMENT ENTRY

{Prison Imposad)

On June 4, 2003, the State of Ohio was represented by Assistant Prosecuting
Attarney David Zeven and the Defendant was represented by Attornay, Sheryt dunson.
The case was triad by a jury which returned a verdict finding the Defendant guilty of the
following offenses: Count One of the Indiciment, to wit: Kidnapping, in violaticr: of Section
2005.01 of the Revised Code, a Felony of the First Degree and Count “wo of the

Andictment, to wit: Rape, in viofation of Section 2967.02 of the Ravised Code, a Felony of

the First Degree. The jury found the Defendant not guilty of Coun, Three of the Incictment,

- towit: Aggravated Robbery.

Upon appeal to the Tenth District Cour’t of Apneals, this mat:or was remanded and
Defendant was resentenced on January 14, 2005. !

On August 25, 2006, a re-seniencing hearing was held. The State of Ohio was
represented b, Assistant Prosecuting Attomey Jenniler Rausch and the Defendant was
present'and represented by Attorney Gary Tyack.

The Coust conduct: - sexual predator hearing oa Jfuna 24 2003, For purposes of
this sentencing, the evidence -and argument from that date are mcorporated herein, and
the Court finds by clear and oor’vmcmg -evidence that Defendant is a Sexual Predator

pursuant to R.C. 2950.09(B}.

The Court afforded counsel an opportunity to speak on behalf of the Defendant and
addressed the Defendant personally affording Defendant an opporiunity lo make a
staternent o Defendant's own behalf in the form of mitigation and to present information

-egarding the existence or non-exl tence of the factors the Court has censidered and

W“Ighﬂd

! Subsequently this matter went 1o the-Ohio Supreme Court which remandied it for resentencing on May 3, 2006,
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The Court has considered the purposes and principles of sentencing set forth in

- R 292911 and the factors set forth in R.C. 2929.12. In addition, the Court has weighed
- the factors as set forth in the applicable provisions of R.C. 2928.13 and- R.C. 2628.14. . The

Court further finds that a prison term is mandatory pursuant to R.C. 2929 13(F).

For tha p'urpos_,es of sentencing, Counts One and Two mefge and the State slecls
thzt Defendant be semenced on Couni Twe. The Court hereby imposes the following
sentenczl TEN {10) YEARS as to. Count Two. at the” OHIQ .DEPARTMENT OF

REHABILITATION AND CORREGTIONS.

The Court has con_s.idered“the Defendant's pre-sent and future ability to pay a fine
and financial sanction and does, pursuant to R.C. 2929.18, order the fallowing fine andlor
financiat sanctions: No fine or costs imposad. :

The total fine and financial sanction judgment is $ 0 and the Gourt hereby renders
iudgment for the amount.

After imposing sentence. the Court stated its re'asons as required by R.C.
292919 and consistent with State v. Foster, 2005-Ohio-B56.

The Gourt notifisd the Defendznt pursuacl to R.C. 2923(B)(3) that the applicable
pernod{s) of pesi-retease controlis up o five (5] years rnandato:y.

The Court msanproves of the Derenaanls pfacement in a shock incarcaration
prograrm or an mt 2nsive prison program.

The Court finds that the Defendant has 1281 days of jail credit and hereby certifies
the time to the Ohio Departmient of Rehabilitation and Gorfegtions.  This includes the

Defendant's jail time credit as well as the prison time already served «n this case. The
Defendzni is to receive jail time credit for all additional-jall ime served while awaiting -

wransportation to the instifution from the date of the imposition of this sentence.

DANIEL T.(HOGAN, JUDGE

i | o R ~ S267qpjg




[Cite as State v. Dudley, 2005-Ohio-6503.)

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio,
Plaintiff-Appeliee,
No. 05AP-144
V. : (C.P.C. No. 03CR03-1637)
Ronald E. Dudley, : (REGULAR CALENDAR)

Defendant-Appellant.

OPINION

Rendered on December 8, 2005

Ron O'Brien, Prosecuting Attorney, and Richard Termuhlen,
/1, for appellee.

G. Gary Tyack, for appeliant.

APPEAL from the Franklin County Court of Common Pleas.

FRENCH, J.

{ﬁ[l} Defendént—appellant, Ronald E. Dudley, appeals from the judgment of the
Franklin County Court of Common Pleas, whereby a jury convicted appellant of
kidnapping and rape. | |

{42} The Frankiin County Grand Jury indicted appellant of rape, a first-degree

felony, in violation of R.C. 2907.02, kidnapping, a first-degree felony, in violation of R.C.




No. 05AP-144 2

2905.01, and aggravated robbery, a first-degree felony, in violation of R.C. 2911.01.
The charges stem from appellant sexually assaulting a victim during the early morning
hours of February 27, 2003.

{93} Appellant pled not guilty, and a jury trial commenced. During voir dire,
appellant's defense counsel asked prospective jurors if they felt comfortable with the
possibility that they might be the "last person fo hold out on the jury” and vote not guilty.
Plaintiff-appellee, the State of Ohio, addressed defense counsel's question, by stating
during voir dire:

[Defense counsel] was asking a lot about being an individual
holdout * * *. While she is absolutely right, you should stick
to your guns so to speak, what the good judge is going fo
instruct you and what we ask you to do, all of you, is to make
a group decision. Right or wrong, at the end of all of this
you're deoing to take an oath to follow the law and reach a
decision and that is either going to be unanimously guilty or
unanimously not guilty. ***
(Tr. at 112.)

{Y4} At trial, the victim testified to the following during direct examination. On
February 27, 2003, the victim was watching television at home with her boyfriend. She
and her boyfriend were drinking alcohol, and the victim decided to go to a nearby bar to
get some beer around 1:45 am. The victim was "buzzed" from drinking, but was not
drunk. (Tr. at 34.)

{953 The victim drove to the bar, but did not purchase any beer because the
bar was closed. The victim then drove to a gas station to get gas'and cigarettes. While
the victim walked fo the sa!espersoh to pay for the gas and cigarettes, appellant asked

the victim if she would give him money for gas.  The victim did not know apbellah_t, but

- gave him a dollar for gas. Eventually, the victim and appellant started talking, and the
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victim told appellant that she was trying to get some beer. Appeliant offered to buy the
victim beer at a "bootleg joint." (Tr. at 36.) The victim gave appellant money for the
beer and the two individuals drove separately to the "bootleg joint," with the victim
following appellant.

96} No one was present at the "bootleg joint,” and appellant proposed that
they drive to another "bootleg joint." The victim agreed and followed appellant to the
second location.

47} At the second location, appellant went into the "bootleg joint,” but returned
with no beer. Appellant stated that he wanted to go fo his son's house to get beer.
Appellant asked the victim to get into his automobile, but the victim refused and decided
to follow appellant instead.

{8} At the third location, appellant went into the house and returned with a bag
in his hand. Next, appellant rushed to his automobile and the victim saw two men with
black hoods walking down an alley. Appeliant started driving away in his automobile
and the victim followed. Appellant drove down a dead-end street. The victim puﬂed up
behind appellant, and appeilant convinced her to get in his automobile to retrieve the
heer.

{49} The victim entered appellant's automobile and shut the door. After the
victim shut the door, she heard appellant lock the automobile with the automatic focks.
Thereafter, appellant grabbed the victim, told her not fo move and held a box cutter
knife to her face.

{910} According to the victim, "[a]t that point | was terrified. 1 was so scared |

didn't know what to do." (Tr. at 43.) Appeliant proceeded to force the victim to perform
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fellatio. The victim complied because she “didn't know what [appellant] was going to
do." (Tr. at43.) The victim "felt like [appellant] was going to kil [her]." (Tr. at 43.)

{11} While the victim performed fellatio, appeltant grabbed a cane and gestured
in such a way that the victim thought that appellant was going to beat her. Moreover,
during the sexual encounter, appeilant did not ejaculate, and the victim uitimately
offered to get money from her car so that they could pick up a female prostitute. The
vicﬁm made this suggestion because appellant had fantasized during the incident about
the victim having sexual encounters with women.

{4112} Appellant exited the automobile to get money from the victim's automohbile.
Appellant instructed the victim to remain in his automobile. While appeliant was
searching for money in the victim's automobile, the victim "sprung out” of appellant's
automobile. (Tr. at 49.) Appellant came up to the victim and started "digging in his
pocket],]" possibly looking for the box cutter knife. (Tr. at 49.) The victim went to her
automobile, gave .appellant the money and "took off like a bat out of hell." (Tr. at 50.)

{413} Next, the victim ran toward a house, cried for help, and the resident called
- law enforcement. A law enforcement officer arrived, and the victim told the officer about
the sexual assault. The victim then went to the hospital.

{414} The victim sustained bruises on her thigh and abrasions on her knees
from the incident. The entire encounter with appellant lasted approximately two hours.

{§15} On cross-examination, the victim testified as fol!ows.. The victim admitted
that she originally told law enforcement that she left her house at 12:30 a.m., not 1:45
a.m., as she testified. The victim also conceded that she told law enforcement that the

rape occurred at 1:00 a.m. The victim also confirmed that appellant slapped her during
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the incident and that the bag that appellant retrieved from his son's home contained
empty cans.

{916} On re-direct examination, the victim indicated that, when she provided law
enforcement with a time frame of the incident, she estimated the times. The victim also
confirmed that she was not wearing a watch that night.

{17} Next, Nurse Cheryll Minke testified on appellee's behalf. Nurse Minke
spoke with the victim at the hospital on February 27, 2003. The nurse testified that the
victim described the sexual assault. The nurse noted that the victim did not mention
appellant brandishing a cane during the incident, and the nurse stated that the victim did
not mention appelfant slapping her during the incident. Additionally, Nurse Minke stated
that, when the victim described how she fled from appellant, the victim stated: "l told
him { had money in my car. He wanted me to get on the car floor, but he left the car
open, and ultimately,” the victim ran. (Tr. at 122.) Lastly, the nurse mentioned that she
took photographs of the victim's injuries, and the nurse indicated that the injufies were
consistent with what the victim told her had occurred.

{918} Lealia Bunch also testified on appellee's behalf. Bunch testified that she
heard the victim outside her home during the early morning hours of February 27, 2003.
According to Bunch, the victim was crying for help and appeared nervous. Bunch also
confirmed that she called for law enforcement.

{919} Appellee also called Officer Donald W. Paden to testify. Officer Paden
testified as follows. Officer Paden arrived on the scene after Bunch called for law
enforcement. The victim was crying, upset, and traumatized. The victim told Officer

Paden about the forced fellatio. The victim also mentioned appellant brandishing a



No. 05AP-144 6

cane and box cutter knife, but did not mention appellant slapping her during the
incident. Officer Paden also confirmed that the victim appeared "very disoriented as to
her times as to when this did occur." (Tr. at 148.) However, Officer Paden explained
that "[i]t is not uncommon in my experience that whenever a person has been involved
in a situation to where they're excited that the time is incorrect” (Tr. at 149.) In
addition, Officer Paden indicated that he spoke with the victim to get basic information
“and then | allow the detective to go ahead and get specifics." (Tr. at 154.) According
to the officer, he spoke with the victim "to get just a vague description so that | can radio
it to other units." (Tr. at 154.)

{920} Next, Officer Mark Henson testified for appellee. Officer Henson testified
that he searched appellant's automobile and found a box cutter knife and cane.

{921} Lastly, appellee admitted into evidence, among other things, a copy of the
hospital social worker's report. In the report, the social worker indicated that the victim
claimed that her "[m]ain concern was that [her] boyfriend didn't know where she was
and neither did her children." Moreover, according to the social worker in the report, the
victim stated that appellant forced oral sex "before she could get out of {the] car and run
away." Additionally, the report denotes that appellant slapped the victim in the face and
that appellant brandished a box cutter knife. However, the report does not mention
appellant brandishing a cane during the incident.

{922} Appellant did not festify, and the parties gave closing arguments. During
closing arguments, appellant's defense counsel suggested that the victim was lying and
that her testimony did not make sense. In response, appellee stated during the rebuttal

portion of its closing argument that the victim “gave detail about what happened to her,
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who did it, and how[.]" (Tr. at 42.) Appellee also stated that "[ajll of the testimony,
physical evidence, and testimony before you * * * buttresses what [the victim] tells you."
(Tr.at41.) Mdreover, appellee argued:

* * * [The victim] has no motive to be making this up, no
reason to be lying to you. She told you the truth. The
inconsistencies, they are expected in a case like this, in
human affairs, and they're not significant as to what
happened, the truth of what happened to her that night.

(Tr. at 45.) Appellant's defense counsel did not object to the above statement.
€23} After defiberating for two and one-half days, the jury asked the following

question:

We've reached a verdict on one count. We are very
disparate on the other two counts. What happens if we
cannot reach a verdict on the remaining two counts?

{424} The trial court responded by giving an instruction pursuant to Sfate v.
Howard (1989), 42 Ohio St.3d 18. in the instruction, the trial court noted, in part:

Although the verdict must reflect the verdict of each
individual juror and not mere acquiescence in the conclusion
of your fellows, each question submitted to you should be
examined with proper regard and deference to the opinions
of others. You should consider it desirable that the case be
decided.

* * &

It is your duty to-decide the case if you can conscientiously
do so. You should listen to one another's arguments with a
disposition to be persuaded. Do not hesitate to reexamine
your views and change your position if you're convinced that
it is erroneous.

If there is disagreement, all jurors should reexamine their
positions given that a unanimous verdict has not been
reached. :
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(Tr. at 240-241.) Appellant's defense counsel did not object to the trial court providing
the above instruction.

{425} Approximately one and one-half days later, the jury found appellant guilty
of rape and kidnapping, but not guilty on aggravated robbery. Thus, the trial court set
the case for a sexual predator hearing and for sentencing on June 13, 2003.

{926} At the sexual predator hearing, appellee asked the trial court to consider
evidence and testimony from appellant's trial. Appellee also admitted into evid.ence a
sentencing memorandum that detailed appellant's criminal history, which included: (1)
1983 convictions for gross sexual imposition, attempted aggravated trafficking in drugs,
and attempted drug abuse; (2) 1989 convictions for drug abuse and felony theft; (3) a
1992 conviction for misdemeanor attempted drug abuse; (4) a 1993 conviction for theft;
(5) a 1996 conviction for theft; (6) 1997 convictions for misdemeanor attempted drug |
abuse, felony receiving stolen property, felony drug trafficking, felony unauthorized use
of a motor vehicle, felony failure to obey an order of a police officer, and felony receiving
stolen property; (7) a 1999 misdemeanor conviction for failure to comply with an officer's
order; and '(8) 2001 misdemeanor convictions for unauthorized use of property and
disorderly conduct. According to the sentencing memorandum, appeliant received
prison time for some of the above convictions.

{927} Next, appellee admitted into evidence documents pertaining to the 1983
gross sexuél imposition conviction. The documents consisted of police reports
containing statements from the victim and appellant. The documents also consisted of

the indictment and guilty piea.
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{928} According to the documents, appellant was indicted on three counts of
rape, and appellant pled guilty to one count of gross sexual imposition. In the police
report, the victim mentioned the following. Appellant and a female co-defendant
approached the victim and took her to an apartment. At the apartment, appellant
slapped the victim and told her to remove her clothes and get into bed. Appellant then
forced the victim to perform fellatio on him and to engage in vaginal infercourse.
Appellant also forced the victim to engage in sexual activity with the female co-
defendant. At one point during the incident, appellant took a stick and threatened to
beat the victim if she did not engage in the sexual activity.

{929} At the sexual predator hearing, appellant acknowledged that he had a
“lengthy criminal history[.]" (Tr. at 254)) Uliimatély, the trial court found appeliant to be
a sexual predator. The trial court noted that it had "no evidence that [appellant]
participated in any sexual offender programming while he was in the institution after
having pled guilty to the sexual.offense" in 1983. (Tr. at 260-261.) The trial court also
recognized that appellant used a box cutter knife and cane during -the incident and,
theréfore, “displayed cruelty or made one or more threats of cruelty.” (Tr. at 261.)
Lastly, the trial court concluded that the underlying sexual assault in this case was
identical to the 1983 sex offense involving a different victim.

{30} After the trial court made the sexual predator finding, appellant's defense
counsel stated that appellant did participate in a sex offender treatment program after
the 1983 sex offense. The trial court stated that it would "allow that into evidence[,]" but
that the information "does not materially impact [its] decision. There are other factors as

well." (Tr. at 262.)
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{431} Next, the trial court held a sentencing hearing. The trial court merged the
kidnapping into the rape conviction and sentenced appellant to ten years imprisonment
on the rape conviction, which, as noted below, is the maximum prison sentence for the
first-degree felony offense. The trial court concluded that, "I do not find that this was the
worst form of the offense, but | do find based upon [appellant's] prior record, * * * that
[appellant] poses the greatest likelihood of committing future crimes[.]" (Tr. at 282.)

{32} The trial court issued a judgment entry that included appellant's conviction
and sentence, but did not include the sexual predator finding. Appellant appealed, but
this court dismissed the appeal for lack of a final appealable order because the trial
court did not journalize the sexual predator finding. _State'v. Dudiey, Franklin App. No.
03AP-744, 2004-Ohio-5661.

{933} On January 14, 2005, the trial court held additional sexual predator and
sentencing hearings. The parties agreed to have additional sexual predator and
se.ntencing hearings "as opposed to simply amending the journal entry to refiect a
finding of sexual predator.” (Tr. at 3.)

{434} At the subsequent sexual predator hearing, the parties agreed to
"lincorporate] all of the evidence that was presented at the earlier hearing into" the
January 14, 2005 hearing. (Tr. at 11.) Additionally, at the January 14, 2005 hearing,
appellant reiterated that he partic:ipated in a sex offender treatment program, and
appellant's defense counsel confirmed that appellant had been in prison four previous
times.

{935} The trial court proceeded to find appellant to be a sexual predator. The

trial court considered appeliant's assertion that he took a sex offender treatment
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JUDGMENT ENTRHY

{Prison Imposed)

On June 4, 2003, the State of Ohio was represented by Assistant Prosecuting
Attomey David Zeyen and the Defendant was represented by Attormey, Sheryl Munsor.
The case was tried by a jury which returned a verdict finding the Defendant guilty of the
following offensas: Count One of the Indiciment, to wit: Kidnapping, in violation of Section
2905.01 of the Revised Code, a Felony of the First Degree and Count Two of the
indiciment, to wit: Rape, in violation of Section 2907.02 of the Revised Code, a Fetony of

the First Degree. The jury found the Defendant not guilty of Count Three of the Indictment,
to wit: Aggravated Robbery.

The Assistant Prosecuting Attorney l and the Defendant's Attorney did hot
recommend a sentence.

On June 13, 2003, a sentnnc:hg hearing was held pursuant io R.C. 2929.19. The

State of Ohio was represented by Assistant Prosecuting Attormey David Zeyen ggd the*
Defendant was represented by Attomey, Sheryl Munson. c__
c._A ¢ =
(: ) - 'H_—ml
The Court afforded counsel an opportunity to speak on behaif of the De%?ndam and e
addressed the Defendant personally affording Defendant an opportunity 162 make a ~f %
statement on Defendant’s own behalf in the form of mitigation and to present igprmsgtion - ‘n“’

regarding the existence or non-existence of the factors the Court has considgred—and:
weighed. -

N = 'J}
. o (e o
The Court has considered the purposes and principles of sentencing set forth in
R.C. 2629.11 and the factors set forth in R.C. 2929.12. in addition, the Court has weighed
the factors as set forth in the applicable provisions of R.C. 2929.13 and R.C. 2829.14. The
Court further finds that a prison term is mandatory pursuant to R.C. 2929.13(F).

For the purposes of sentencing, Counts One and Two merge and the State elects
that Defendant be sentenced on Count Two. The Court hereby impases the following

A
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On June 4, 2003, the State of Ohio was represented by Assistant Prg;mming
Attomey David Zeyen and the Defendant was represented by Attomey, Sheryl Munson.
The case was tried by a jury which retumed a verdict finding the Defendant guilty of the
following offenses: Count One of the Indictment, fo wit: Kidnapping, in violation of Section
2805.01 of the Revised Code, a Felony of the First Degree and Count Two of the

= Indictment, io. wit: Rape, in violation of Section 2907.02 of the: Revised Code, a Félony of

the First Degree. The jury found the Defendant not guilty of Count Three of the Indictment,
to wit: Aggravated Robbery.

Upon appeal to the Tenth District Court of Appeals, this matter was remanded.

On January 14, 2005, a re-sentencing hearing was held. The State of Ohio was
represenied by Assistant Prosecuting Aftorney Sean McCarthy and the Defendant was
prasent and represented by Attorney Jonathan Tyack. : Do

7 The Court conducied a sexual predator hearing on June 24, 2003. For purposes of
this sentencing, the evidence and argument from that date are incorporated herein,. and
~ the Court finds by clear and convincing evidence that Defendant is a Sexual Predator
pursuant to R.C. 2950.09(B). : ‘ : '

The Court afforded counsel an opportunity to speak on behalf of the Defendant and
addressed the Defendant personally affording Defendant an opportunity to make a
statement on Defendant’'s own behalf in the form of mitigation and to present information
regarding the existence or non-existence of the factors the Court has considered and
weighed.

The Court has cnnSidered" the purposes and prineiples of sentencing set forth in
R.C. 2829.11 and the factors set forth in R.C. 2929.12. In addition, the Court has weighed
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Defendant Pro se ‘ S e
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