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IN THE SUPREME COURT OF OHIO

JEFFREY C. KEITH,

Appellant,

V.

DAVID BOBBY, WARDEN,

Appellee.

Case No.: 07-1982

MEMORANDUM IN OPPOSITION TO APPELLEE'S MOTION TO STRIKE
APPELLANT'S MOTION FOR SUMMARY JUDGMENT

Appellant moves the Court to dismiss Appellee's Motion to Strike Appellant's Motion

for Summary Judgment and enter a Default Judgment against the state. A Memorandum in

Support is attached.

Respectfully Submitted,

JeI`€Iey 0. Keith #334-054, pro se
Trmnbull Correctional Institution
5701 Burnett Road
Leavittsburg, Ohio 44430



MEMORANDUM IN SUPPORT

The state's Motion to Strike the Appellant's Motion for Summary Judgment is an

admission that there is no genuine issue of material facts between the parties. A motion to strike,

Civ.R. 12(F), applies only to responsive pleadings and not to a motion for summary judgment.

The state has failed to respond to Appellant's motion for summary judgment and is now in

default, the state's motion to strike should be stricken from the record. Dawson v. City of Kent

(N.D. Ohio 1988), 682 F.Supp. 920, affirmed 865 F.2d 257.

The state's erroneously asserts that a motion for sumniary judgment is a supplemental

pleading. A motion for summary judgment is a procedural motion. Summary judgment is

available when: 1) there is no issue at to any material fact; 2) the moving party is entitled to

judgment as a matter of law; 3) reasonable minds can come to but one conclusion, and that

conclusion is adverse to the party whom the motion for summary judgment is made and all

relevant evidence is before the court. Civ.R. 56(C). Summary judgment is applicable on appeal

in a habeas corpus action. State ex reG Ortiz v. Franklin County Court of Common Pleas, slip

copy 2007 WL 1816272, 2007-Ohio-3221, Ohio App. 10 Dist., June 21, 2007; State ex rel.

Thompson v. Gansheimer, slip copy 2007 WL 1965466, 2007-Ohio-3477, Ohio App. 11" Dist.

July 26, 2007.

The state also erroneously states that pursuant to Civ.R. 1(C) the civil rules of procedure

are not applicable on appeal. The amendment of Civil Rule 1(C) applies civil rules to actions on

appeal, "the Civil Rules will be applicable to special statutory proceedings adversary in nature

unless there is a good and sufficient reason not to apply the rules." Appx. 3. The Appellee has

failed to show that summary judgment does not apply to the special proceeding, habeas corpus,

and has also failed to show there is good or sufficient reason to not to apply rule 56(C).
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Summary judgment is appropriate in this case as the state has been and continues to be

unable to refute by document or affidavit:

1. That any judge has ever been properly assigned to the underlying cases, thus the court

and judges who ruled on the actions lacked subject matter jurisdiction.

2. The state has failed to produce a certificate of assignment by the Chief Justice of the

Ohio Supreme Court for any of the judges in the underlying cases, thus the judges lacked

subject matter jurisdiction.

3. The state has failed to show that any judge in the underlying cases was properly

assigned through the assignment process and thus the courts and judges lacked subject matter

jurisdiction.

None of these issues are new, as the state erroneously implies.

The state has used a motion to strike when they are unable to respond to the

overwhelming and convincing facts presented in this case. They utilized the same tactic

previously against the Appellant's Reply Brief attempting to assert that Attorney General Marc

Dann is not the proper part to be served in a habeas corpus action. The motion was without

merit. Appx. 1, 2. This was only a tactic to divert the court's focus from the genuine substantive

issues presented in this case.

The Appellant's request of a writ of habeas corpus should be immediately granted and

order his release from wrongful detainment.

Respectfully Submitted,
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CERTIFICATE OF SERVICE

I hereby certify that a true copy of the foregoing Memorandum in Opposition to

Appellee's Motion to Strike Appellant's Motion for Summary Judgment was sent via regular

U.S. Mail, postage pre-paid, to Marc Dann and/or Diane Mallory, Attorney for Respondent,

David Bobby, 150 E. Gay Street, 16`h Floor, Columbus, Ohio 43215, on this -0- day of

March 2008.
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CERTIFICATE OF SERVICE

I hereby certify tbat a true copy of the foregoing Reply. Brief of Appellant was sent ^ ia

regular U.S. Mail, postage pre-paid. to Marc Daim. Attorney for Respondent. David Bobby. 17°i

Floor State Oftice to.10 East Bri ad Street, Columbus. Ohio 4 1215. on this --2- dav ol

,lanuai-Y, 2008.
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Rule I RULES OF CIVIL PROCEDURE

Rules applied only to civil actions, Civ. R. 1(A), return day and of necessity the practitioner must
and RC 2945.54, referred not to civil actions, but to follow the answer day provided by the Civil Rules,
specific statutes, thus the exception was placed in Second, when the system of code procedure was
Civ. R. 1(C) to preserve the statutory procedure for adopted more than one hundred years ago, the
depositions in criminal cases. pnrpose was to simplify procedure. But over the

The Criminal Rules became effective on July 1,
1973. Crim. R. 15(E) provided that depositions in
criminal cases be taken in the manner providedin
civil cases. The manner provided in civil cases is
that prescribed in Civ. R. 28, Civ. R. 30, and Civ. R.
32,

The July 1, 1975 amendment to Civ. R. 1(C)
deletes the exception which became obsolete upon
the effective date of the Criminal Rules.

1971:

years tnnumerable special statutory proceedtngs
were adopted to satisfy particular special interests
and as a result procedures, inconsistent with the
basic Field Code, proliferated. The Civil Rules,
like the Field Code adopted more than .onehun-
dred years ago, are intended to simplify procedure-
The language of Rule 1(C), now deleted, perpetuat-
ed the inconsistencies of special statutory proceed-
ings and prevented the broad application of the
rules to special proceedings. Third, the language
of Rule 1(C), now deleted, would have permitted

Rule 1(C), governing exceptions concerning ap- the enactment of more special statutory proceed-

plication of the Civil Rules to special statutory ings in the future which in turn would have limited

proceedings, has been amended. Althougli the ahe`appqfchtian nfEhe.Ctvil Ruley and have,furth
amendment involves merely the deletion of the ?dded to the pttfalls of procedure.

- words "specific procedure is provided by law" from As a result of the amendment of Rule 1(C), the
the first sentence of the rute, nonetheless the
amendment by deletion effects a substantial change
in the application of the Civil Rules to special

Civil Rules will be applicable to special statutory
proceedings except "to the extent that they would
by their nature be clearly inapplicable.r.." Certainly

statutory proceedings. In short, the amendment by \ the Civil Rules will not be applicable to those many
deletion permits a much broader application of the/ special statutory proceedings which are nonadver-
Civil Rules to special statutory proceedings. V'+ sary in nature. On the other hand, the Civil Rules

Prior to its amendment Rule 1(C) had providet}^ `"tll be applicable to special statutory proceedings

that the Civil Rules would or wottld not apply ta( adversary in nature unless there is a good and

special statutory proceedings depending upon three'
considerations. First, before amendment, Rule

- 1(C) had provided that the Civil Rules would not
apply tp a special statutory proceeding "to the
extent that specific procedure is provided by law.

." The amendment deletes the quoted language.
Second, prior to amendment, Rule 1(C) had pro-
vided that the Civil Rules would not apply to a
special statutory proceeding "to the extent that they
would by their nature be clearly inapplicable...."
The amendment does not affect the quoted lan-
gaage. Third, before amendment, Rule 1(C) pro-
vided that the Civil Rules would apply to a special
statutory proceeding when "any statute... provides
for procedure by a general or specific reference to
the statutes governing procedure in civil actions
such procedure shall be in accordance with these
rules." The quoted reference back language is
necessary because the Civil Rules have superseded
"the statutes governing procedure in civil ac-
tions...." The amendment of Rule 1(C) does not
affect the quoted language.

The language of Rule 1(C) to the effect that the
Civil Rules do not apply to special statutory pro-
ceedings "to the extent that specific procedure is

. provided by law..." has been deleted by amend-

fficient reason not to l the rules.su m'̂
It shottld-be noted that u.e -J, governing

notice bypublication, has been amended to perni
the application of the shorter publicatinn times
provided for by a number of speciaf statutory pro-
ceedings. See Rule 4(A), amended July 1, 1971.

It should also be noted that the Civil Rules have
a broader application to probate proceedings adver-
sary in nature. See Rule 73, amended July 1, 1971.

1970:
Rule 1(C) sets forth those civil actions to which

the Ohio Rules of Civil Procedure do not complete-
ly apply. All civil rules systems have an "exclusion-
ary" rule. Thus, Federal Rule 81(a)(1) excludes
from the operation of the Federal Rules of Civil
Procedure proceedings in bankruptcy, mental
health proceedings in the District of Columbia and
certain copyright and admiralty proceedings-all of
these proceedings being civil in nature. And Fed-
eral Rule 81 then sets forth additional civil action
exclusions in succeeding subdivisions of the rule.
When a state such as Missouri, or Indiana, or Ohio

ment for several reasons. First, because the legisla- "small claims" civil procedure. The small claims
ture as of July 1, 1971, has repealed more than action does not contemplate the use of a formal
three hundred procedure statutes, a practitioner complaint prepared by a lawyer or an answer or
would find it impossible to comply with many of the elaborate discovery procedures. Indeed, the small
"special procedures" contained within particular claims procedure encourages two citizens to argue
statutory proceedings. Thus; § 163.08, R.C. (in the their differences informally before a referee. The
chapter on appropriation of property), calls for the Rules of Civil Procedure are generally not designed
filing of an answer on the third Saturday after for a small claims proceeding, hence the exclusion-
return day. The return day statute, § 2309.41, ary language under Rule 1(C). Although "small
R.C., has been repealed, consequently there is no claims" actions are for many purposes excluded
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adopts rules of civil,procedure certain exclusions
are necessary depending upon the nature of civil
remedies peculiar to the particular jurisdiction.
Thus,. in Ohio, Chapter 1925, R.C., provides for a

-SCOPE OF RULES-ONE

ffoinxheoperation of the Rules
^thesesame actions may be inclu
foL;xertain purposes. Thus, ?
-drovides-that-service of surrmtot
tNedefendant "_ in the same
mons is served in any ordinary
Irig,service by mail as permittec
of 3fie-Revised Code." In an
3oti service is effected under I
4;6: Itisappropriate in a sma:
^ee;t^ieabe effected as provided i
^ooedure particularly in light ,
IYule 1(C) which provides th;
statute other than Section 294:
telating to criminal discovery,
dui•e. by a general or specifb
etatutesgoverning procedure i:
procedure-sltall be in accordanc
Tbe aciual content of the su
blaims.action should follow E

{asuiuch as-such summons sets
doCS'^tlot eontemplate that the
arnswer..

"Rule1(C) sets forth six spe,
ti2edingswhich are excluded frc
the rules. Rule 1(C)(7) also er
operation of the rules "... all ot
proceedings...." Special statutc
.tn:be found throughout the Rev
of.ahe $evised Code, for examf
of zhap[ers which govern speciE
arlgs from Amerccment (Ch
'thrdugh Will Contest (Chapte
TiYle27 does not exhaust the tis
froceedings. A conrputer sea
Cbde did not isolate alt of t[

'actions primarily because then
`ivSiiohgovern identity of all sl
peediitgs. Rule 1(C)(7) is a c
Iightofahe fact that all spe,:ia

gscannot be identified.
Although Rule 1(C) may bt

ile'ofeCclusion, it is also a ru.
I`=aspeeial statutory proceec
statutes-.governing procedure L
itfLea^which supersede these sta
:Againspecial statutory procet
fYOm fheoperation of the rules

ihese rules would by thekh2C ,
inappTiealile.:.." The exclusion
pliesidspecial statutory proce

extent that specific procedure

The operation of Rule 1(C) i
-^special statutory proceeding m

e%ainple.
Assume that a writ of habe

3nder Chapter 2725, R.C. T}
'pr.dceeding, based in history
wilt, is far different from the
Cltapter2725, R.C., sets forth
tory scheme governing the proc

'--tetidoesnot refer specifically
.utes governing procedures in

'wotild deem the use of such p


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9

