IN THE SUPREME COURT OF OHIO

STATE OF OHIO CASE NO. 080 8 e O 5 8 2

Plaintiff-Appellant,
ON APPEAL FROM THE
Vs. MONTGOMERY COUNTY
COURT OF APPEALS, SECOND
APPELLATE DISTRICT
DORON C. SILVERMAN
COURT OF APPEALS
Defendant-Appellee. CASE NO. 22097

MEMORANDUM IN SUPPORT OF JURISDICITON
OF APPELLANT STATE OF OHIO
DISCRETIONARY APPEAL

MATHIAS H. HECK, JR.
PROSECUTING ATTORNEY
By  R.LYNNNOTHSTINE (COUNSEL OF RECORD)
REG. NO. 0061560
Assistant Prosecuting Attorney
Montgomery County Prosecutor's Office
Appellate Division
P.O. Box 972
301 West Third Street, Suite 500
Dayton, Ohio 45422
(937) 225-4117

ATTORNEY FOR APPELLANT, STATE OF OHIO
FRANK A. MALOCU (COUNSEL OF RECORD)

2100 First National Plaza
130 West Second Street

Dayton, Ghio 45402 F D L E

COUNSEL FOR APPELLEE, DORON C. SILVERMAN »
MAR 2 2003

CLERK OF COURT
SUPREME COURT OF QHIO




TABLE OF CONTENTS

EXPLANATION OF WHY LEAVE TO APPEAL SHOULD BE
GRANTED AND WHY THIS CASE PRESENTS QUESTIONS
OF PUBLIC OR GREAT GENERAL INTEREST

STATEMENT OF THE CASE AND FACTS

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. I:

Admissibility under Evid.R. 807 does not require a
competence determination in addition to the analysis
required by the evidence rule.

Proposition of Law No. I1:

Where the testimony of a child declarant under the age
of ten is not reasonably obtainable by the proponent of
the statement because of the child’s death or then
existing mental illness or infirmity, the proponent of the
evidence may prove the child’s competence by extrinsic
evidence of his ability to receive and recollect just
impressions of fact and to relate them truly.

CONCLUSION
APPENDIX A, State v. Silverman, Opinion, February 15, 2008
APPENDIX B, State v. Silverman, Final Entry, February 15, 2008

CERTIFICATE OF SERVICE

2-6

6-13

6-11

12-13

14

15-37

38-39

40



EXPLANATION OF WHY LEAVE TO APPEAL SHOULD BE GRANTED
AND WHY THIS CASE PRESENTS QUESTIONS OF PUBLIC OR
GREAT GENERAL INTEREST

This felony case concerns questions of public or great general interest from a factual
standpoint and from a legal analysis standpoint. Factually, the case is of interest to the public
because it involves a four-year-old child who was sexually abused by his father, Doron
Silverman, and later killed, the state has alleged, by his mother, Heather Silverman. The publié
undoubtedly has a great interest in seeing the perpetrators of these crimes prosecuted to the
extent permitted by law.

But the extent to which the law permits Doron Silverman to be prosecuted in this case is
in dispute. The legal issues of public or great general interest involve the admissibility of the
four-year-old’s statements under Evid.R. 807, the discrepancy bretwcen Evid.R. 807(BX3) and
this Court’s holding in State v. Said (1994), 71 Ohio St.3d 473, 476-477, 644 N.E.2d 337, and
the problem of proving a now-dead child was competent to testify when he disclosed the sexual
abuse.

If this Court does not overturn the court of appeals’s ruling that the child’s staternénts to
his aunt and her boyfriend are inadmissible under Evid.R. 807, the state will be unable to re-try
Doron Silverman. Furthermore, the state will be unable to prosecute offenders who victimize
very young children that are incompetent to testify, or whose competence cannot be determined,
when the evidence consists solely of Evid.R. 807 statements and inculpatory admissions from the

"offenders. For these reasons, this Court should accept jurisdiction over this matter to review
these important legal issues and, as argued below, to consider reversing that part of Said that
requires an additional finding of competence before statements may be admitted under Evid.R.

807.



STATEMENT OF THE CASE AND FACTS

Doron Silverman (“Silverman”) was indicted by a Montgomery County Grand Jury on
July 21, 2006 for two counts of rape of a child under ten years of age in violation of R.C.
2907.02(A)(1)(b) and for one count of gross sexual imposition against a child under thirteen
years of age in violation of R.C., 2907.05(A)4). The charges arose out of allegations that
Silverman sexually abused his son, M. S., who died prior to Silverman’s indictment in this case
from injuries sustained in a fire at the Silverman home that is alleged to have been intentionally

! Prior to trial, Silverman sought to suppress statements he made to West Carrollton Police

set.
detectives during their investigation of the abuse allegation, but his motion was denied by the
Hon. Michael Hall in October of 2006. Judge Hall also made a pre-trial ruling that M. S.’s
disclosures to his aunt, Batya Silverman, and her boyfriend, Joseph Farber, about the sexual
abuse were admissible under Evid.R, 807.
The matter proceeded to a jury trial during which the evidence showed that Silverman
and his family, including his wife, Heather, his four-year-old son, M. S., his baby daughter, K.
S., and the family dog traveled to Indianapolis, Indiana for Memorial Day Weekend in 2006.
| They arrived at the home of Silverman’s parents, Martin and Deann, on Friday eveniﬁg while hig
parents were eating dinner with Silverman’s sister, Batya Silverman, and two of her friends.
After dinner ended, Batya and her friends walked back to her nearby apartment; M. S. went with
them, and he spent the next two nights with Batya.
On Saturday, Batya and her friends took M. S. swimming at the apartment complex pool.

They all returned to Batya’s apartment around 2:00 p.m., and Batya decided to give M., S. a bath.

In the bathroom, as Batya undressed M. S. he pulled on his penis, which M. S. called his “pee

UIn a related case, State v. Heather Silverman, Montgomery County Common Pleas No. 2006 CR 2947, Silverman’s
wife has been charged with aggravated arson and murder.
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pee,” pointed to it, and said “P‘o’ti,2 put your mouth on it.” Shocked at M. 8.’s suggestion, Batya
called her boyfriend, Joe Farber, into the bathroom and told him what M. S. had said. Joe asked
M. S, “Whly did you say that to Aunt Bati?” M. S. did not respond but simply looked down at
the floor. Joe asked M. S. if he had ever seen that behavior in a movie or on television, and M.
S. said that he had not. Joe then asked M. S. if he had ever seen his mommy and daddy doing
that, and M. S. said that he had not. Finally, Joe asked M. S. where he learned that, and M. S.
said, “Daddy did it; no more talk.” Batya and Joe said nothing more about the incident for the
remainder of that day.

On Sunday afternoon, Batya and Joe spoke to M. S, again about what he said the day
before in the bathroom. Batya made lunch for M. S. and also gave him a notebook and some
markers to color with. She then began by asking M. S. if he remembered asking her to put her
mouth on his pee pee the day before, and M. S. said that he did remember. Batya repeated Joe’s
questions from Saturday as to whether M. S. had seen that kind of behavior in a movie or on
television and whether he had seen his parents doing it, and M. S. again responded negatively.
Batya then asked M. S., “Do you do it to daddy, too?” and M. S. responded, “Yes.” She asked
M. S. what he did to daddy’s pee pee, but M. 8. did not answer her. So, she asked him, “Do you
kiss it?”” at which point M. S. said, “No, I lick it.” Joe asked M. S. if anyone else had ever done
that to him, to which M. S. replied, “No, just daddy.” When Joe asked M. S. if this was a secret,
M. S. said, “Yes, no more talk.” Batya then assured M. S. that she loved him and that he could
tell her anything without getting into trouble, but M. S. replied, “No, I do get in trouble.”
Throughout this conversation, M, S. was stabbing the notebook paper with his marker.

Shortly after the Sunday afternoon conversation Batya and Joe had with M. S., Deann

Silverman artived to drop off Batya’s friend, Olivia Landi, at the apartment. Batya went outside,

2 The family’s nickname for Batya was “Bati,” which M. S. pronounced, “Poti.”




got into her mother’s car, and told Deann what M. S. had said. Deann suggested that Batya
return home with her so they could figure out what to do. After making sure that Olivia and Joe
could stay with M. S., Batya left with her mother. Eventually, Silverman and Heather returned
to his parents’ home from the Indianapolis 500 race, which they had attended that day.
Silverman was confronted with M. S.’s statements by his family. At one point, Heather asked
Silverman if he had done something to M. S., aﬁd Silverman “responded by saying thﬁt maybe
he did, that he didn’t reﬁember these things.” Silverman also spoke of 'having to quit his job at
Chuck E. Cheese because, “it would be tod much of a temptation for him to work there.”

The Silverman family did not immediately report M. S.’s statements to the police but,
instead, decided to keep M. S. and K. 8. away from Silverman temporarily while he sought
counseling. The children were to go first to stay for one week with Silverman’s biological
mother, Cindy Rottinghouse, after which they were to be brought back to stay with Martin and
Deann Silverman in Indianapolis for ten days. Batya later learned that Rottinghouse had
returned the children to Silverman and Heather, rather than allowing Martin and Deann to take
care of them as planned. So, she called Children Services in Montgomery County, Ohio, where
M. S. lived with his parents and sister in West Carrollton, to report the suspected sexual abuse.

On June 12, 2006, Detective Robert Bell of the West Carrollton Police Department was
assigned to investigate the alleged sexual abuse of M. 8. Detective Bell made arrangements with
Heather to interview her and Silverman the following day at the police department. The
interviews were conducted by Detective Bell and his partner, Detective Allison. While speaking
with the detectives, Silverman told them about how he would take off his clothes when he got

home from work and put on a robe that he sometimes left untied. Silverman recounted one



occasion when he had left his robe untied that M. S. came up to him and pulled on Silverman’s
penis.

He also told the detectives about family bath time when he bathed with M. S. and
Heather. Silverman claimed that M, S. would use him as a jungle gym. Silverman would _
usually iie back rather than sit up straight when M. S. climbed on him. Silverman admitted that
he had an erection on several occasions when he was in the bathtub. On one occasion, according
to Silverman, M. S. grabbed Silverman’s penis, so Silverman, in turn, grabbed M. S’s penis.
Anotherrtime, M. S. purportedly bit Silverman’s penis while it was erect. When asked if he ever
kissed M. S.’s penis, Silverman said, “[W]ell, not intentionally.” At first Silverman would not
elaborate on that answer but eventually said, “[Wlell maybe when I was playing, his penis
brushed across my mouth.”

Detective Bell asked Silverman how many- times he had had his mouth on M. S8.’s penis,
and Silverman said two or three times for about a second. Silverman admitted that one time he

‘ had M. S.’s penis in his mouth for sexual gratification, but he was interl;upted. When asked what
was going through his mind, Silverman answered, “[W]hen I had [M. S.’s] penis in my mouth, I
spit it out...it really pissed me off...but I continued to fondle [M. S.’s] penis to see if he would
get an erection.” Silverman said that M. S. did get an érection and that was the last time that he
ever wanted to see M. S. naked or give him a bath because he woﬁld “always get those thoughts
in my head of [M. S.] getting an erection.” Detective Bell voiced his concern about Silverman
working for Chuck E. Cheese, and Silverman said, “[Y]eah, it really pisses me off seeing those
young girls wearing next to nothing and I begin to get those thoughts in my head.”

Silverman was found guilty of gross sexual imposition but acquitted of the rape charges.

Judge Hall sentenced him to a five-year prison term. Silverman appealed. On February 15,



2008, the Second District Court of Appeals reversed Silverman’s conviction on the ground that
the trial court erred by admitting M. S.’s statement under Evid.R. 807 wifhout first determining
M. S.’s competence under EvidR. 601. The State filed motions in the court of appeals for a
conflict certification between this case and State v. Meadows, Scioto App. No. 99CA2651, 2001
Ohio 2510 and for a stay of execution of judgment, both of which were overruled on March 11,
2008. The State now appeals to this Honorable Court.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I:

Admissibility under Evid.R. 807 does not require a competence
determination in addition to the analysis required by the evidence rule.

The long-revered doctrine of stare deciéis is “designed to provide continuity and
predictability in our legal system.” Westfield Insurance Company v. Galatis, 100 Ohio VSt.3d
216, 2003 Ohio 5849, 797 N.E.2d 1256, at 743. Adherence to stare decisis is “a means of
thwarting the arbitrary administration of justice as well as providing a clear rule of law by which
the citizenry can organize their affairs.” Westfield Insurance Company, at 43, citation omitted.
Nevertheless, “a supreme court not only has the right, but is entrusted with the duty to examine
its former decisions and, when reconciliation is impossible, to discard its former errors.”
Westfield Insurance Company, at 43, citations omitted. In this case, the state urges this Court to
abandon its previous holding that statements made by a child under the age of ten may only be
admitted under Evid.R. 807 if the trial court conducts an in-person Evid.R. 601 competence
hearing with the child and finds the child was competent to be a witness when the statements
were made. State v. Said, 71 Ohio $t.3d 473, 476-477.

In Ohio, a prior decision of the Supreme Court may be overruled where: 1) the decision

was wrongly decided at that time, or changes in the circumstances no longer justify continued



adherence to the decision; 2) the decision defies practical workability, and 3) abandoning the
precedent would not create an undue hardship for those who have relied upon it, meaning,
“whether the previous decision has become so embedded, so accepted, so fundamental, to
everyone’s expectations that to change it would produce not just readjustments, but practical
real-world dislocations.” Westfield Insurance Company, at 148 and Y58, citation omitted.

The Said case involved sexual abuse of two girls, one of whom was five years old at the
time of trial. Although the trial court determined the ﬁve-yearfold was competent under Evid.R.
601, the hearing was not recorded. Said, at 473-474. At trial, the five-year-old refused to testify;
after an extensive hearing, the court found the requirements of Evid.R. 807 were met and
admitted the child’s statements through the testimony of other witnesses. Said was convicted of
two counts of gross sexual imposition, one count relating to each girl. Said, at 473-474. The
Lake County Court of Appeals reversed Said’s convictions, however, on a finding that all
requirements of Evid.R. 807 were not met.l This Court granted both parties leave to appeal.

In the Said opinion, a majority of this Court held that Evid.R. 807 does not dispose of the
need to find a child competent under Evid.R. 601. Said, at 476. To reach that conclusion, the
majority determined that Evid.R. 807 statements must be treated differently than other hearsay
exceptions, like the excited utterance, which is admissible regardless of the competence of the
declarant because the circumstances involved in the making of an excited utterance guarantee its
tmstwoﬁhiness. Said, at 476-477, n. 1, citing State v. Wallace (1988), 37 Ohio St.3d 87, 94-95,
524 N.E.2d 466. This Court also noted that a “court cannot determine the competency of a child
through consideration of the child’s out-of-court statements standing alone,” but must conduct an
in-person hearing with the child. Said, at 476, citation omitted. Application of Westfield

Insurance Company test to Said demonstrates that it should now be abandoned.



Said Was Wrongly Decided

The rigorous test for admission set forth in Evid.R. 807 obviates the need for an
additional competence determination. Evidence Rule 807(A) provides that an out-of-court
statement made by a child who is under twelve years of age at the time of trial or hearing
describing any sexual act performed by, with, or on the child is not excluded as hearsay under
Evid.R. 802 if: 1) The court finds the totality of the circumstances surrounding the making of the
statement prqvides particularized guarantees of trustworthiness that make the statements at least
as reliable as statements admitted under Evid.R. 803 and 804, the circumstances establish the
child was particularly likely to be telling the truth when the statement was made, and the test of
cross-examination would add little to the reliability of the statement; 2) The child’s testimony is
not reasonably obtainable by the proponent of the statement; 3) There is independent proof of the
sexual act; and 4) At least ten days before the trial or hearing, a proponent of the statement has
notified all other parties in writing of the content of the statement, the time and place at which
the statement was made, the identity of the witness who is to testify about the statement, and the
circumstances surrounding the statement that are claimed to indicate its trustworthiness.

In making its detexmination of the reliability of the statement, the court shall consider all
of the circumstances surrounding the making of the statement, including but not limited to
spontaneity, the internal consistency of the statement, the mental state of the child, the child’s
motive or lack of motive to fabricate, the child’s use of terminology unexpected of a child of
similar age, the means by which the statement was elicited, and the lapse of time between the act
and the statement. Evid.R. 807(A)(1)

The majority in Said ignored the fact that Evid.R. 807 requires the trial court to find that

the circumstances surrounding the making of the statement provide “particularized guarantees of



trustworthiness that make the statement at least as reliable as statements admitted pursuant to
Evid.R. 803 and 804,” and that “[t]he circumstances must establish that the child was particularly
likely to be telling the truth when the statement was made.” Evid.R. 807(A)(1). Guarantees of
trustworthiness and reliability of out-of-court statements, if established, eliminate the need for an
additional finding of the child declarant’s competence at the time the statements were made.
See, Said, 71 Ohio St.3d 479-480 (Resnick, J., concurring in part and dissenting in part);
Wallace, 37 Ohio St.3d at 94-95; State v. Muttart, 116 Ohio St.3d 5, 2007 Ohio 5267, 875
N.E.2d 944, at 31 - 950. Consequently, to the extent Said held that statements under Evid.R.
807 should be treated differently than excited utterances and, as recently decided, diffe;ently
than statements for medical diagnosis or tréatment, even when the Evid.R. 807 statements are
equally trustworthy and reliable, it was wrongly decided.

Moreover, this Court’s holding in Said that an in-person competence hearing must be
held before Evid.R. 807 statements may be admitted flies in the face of Evid.R. 807(B)(3), which
provides that the child declarant’s testimony is “not reasonably obtainable by the proponent of
the statement” when the child is unable to testify at the trial or hearing because of death or then
existing physical or -mental illness or infirmity.” See, Said, 71 Ohio St.3d 480 (Resnick, J.,
concurring in part and dissenting in part). In essence, the holding of Said gutted Evid.R.
807(B)(3). And, in cases where the child declarant is deceased and cannot be brought to coﬁrt
for a competence determination, Said makes it impossible to prosecute child sex abuse when the
evidence consists of Evi(i.R. 807 statements plus inculpatory admissions from the defendant. For
that reason, Said was wrongly decided.

Finally, the state acknowledges that this Court recently discussed Said at some length and

distinguished Bvid.R. 807’s test for trustworthiness from the trustworthiness of Evid.R. 803(4)
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statements in Muttart. However, the issue before the Court in Muttart was not whether Said was
wrongly decided and therefore Mustart is not controlling in this case. To the extent that the
opinion in Muttart appears to have approved Said, it should now be limited.

Said Defies Practical Workability

The lack of uniform application of the Said case in the lower courts shows that it defies
practical workability. The Ninth District Court of Appeals has at various times affirmed
convictions based in part upon Evid.R. 807 statements without requiring a competence
determination and has also reversed convictions for the lack of a competence finding prior to
admission of Evid.R. 807 statements. See, e.g., City of dkron v. Deem (1999), 135 Ohio App.3d
523, 734 N.E.2d 877; State v. Stuart (Apr. 4, 2001), Summit App. No. C.A. NO. 20111, 2001
Ohio Apﬁ. LEXIS 1566. The Fourth District Court of Appeals has expressed reservations about
Said even when applying it and has also refused to apply Said in a case involving a deceased
child declarant. In re Shamblin (Sept. 8, 1998), Ross App. Nos. 97CA 2347 and 98 CA 2400,
1998 Ohio App. LEXIS 4263; State v. Meadows (Feb. 2, 2001), Scioto App. No. 99CA 2651,
2001 Ohio App. LEXIS 3120.

Despite its prior ruling in State v. Cardosi (1997), 122 Ohic App.3d 70, 701 N.E.2d 44,
certification of conflict dismissed (1998), 83 Ohio St.3d 1206, 698 N.E.2d 1003 that the
testimony of a child declarant who is not competent qualifies as “not reasonably obtainable™ for
purposes of EvidR. 807(B)(2), the Second District Court of Appeals made the somewhat
contradictory decision to reverse Silverman’s conviction for the reason that Said requires a
competence finding. And the trial court in this case deemed M. 8.’s statements to his Aunt Batya
trustworthy and reliable such that they were admissible under Evid.R. 807, even though M. S.

could not be brought into court for an in-person competence hearing.
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Furthermore, the Suid case defies practical workability in cases like the one now before
this Court where prosecution is based upon Evid.R. 807 statements of a deceased child under the
age of ten, plus inculpatory statements by the defendant. Under Said, the state’s inability to
produce the child declarant for a competence hearing necessarily prevents prosecution in this
case.

Abandoning Said Would Not Create Undue Hardship

As stated above, this Court must ask whether the Said decision has become so embedded,
so accepted, so fundamental, to everyone’s expectations that to change it would produce not just
readjustments, but practical real-world dislocations. Westfield Insurance Company, at Y58,
citation omitted. The lack of uniform application of Said in the lower courts demonstrates that
the Said decision has not reached that status. And certainly the only reliance interest that might
be jeopardized by overtumihg Said is the reliance of sexual offenders that target very young
children and mentally disabled children who are not competent to testify in the hope of
preventing prosecution.

Conclusgion

This Court has recognized that, “It does no violence to the legal doctrine of stare deciéis
to right that which is clearly wrong. It serves no valid public purpose to allow incorrect opinions
to remain in the body of our law.” Westfield Insuranc.e Company, at 160, citation omitted. Said

is a case that was wrongly decided, and this Court should now overrule it.
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Proposition of Law No. II:

Where the testimony of a child declarant under the age of ten is not

reasonably obtainable by the proponent of the statement because of the

child’s death or then existing mental illness or infirmity, the proponent of the
evidence may prove the child’s competence by extrinsic evidence of his
ability to receive and recollect just impressions of fact and to relate them

truly. -

Assuming for the sake of argument that this Court declines to overturn Said, the state
requests that this Court create an exception to the rule that competence may only be determined
by the trial court examining the child in-person for cases in which the child is deceased or has
become incompetent subsequent to disclosing the sexual abuse.”

The Fourth District Court of Appeals discussed the result of a strict application of Said to
cases wherein the child declarant under the age of ten could not be brought into the trial court for
a competence determination in Meadows. In that case, the declarant was a three-year-old child
that had died from severe internal injuries subsequent to making statements about Meadows
having abused her by punching her and pulling her hair and ears. Meadows, at *2. Her
statements were admitted at Meadows’s trial for murder under Evid.R. 807. Meadows
challenged their admission on several grounds, including that the trial court had not determined
the child was competent to testify in accordance with Said. Meadows, at *23.

After noting its previously expressed reservations about the reasoning in Said, the court
of appeals discussed the discrepancy between Said’s requirement that a trial court examine the
child declarant in person to determine competence and Evid.R. 807(B)(3)’s provision that the

death of a child is one situation in which the child’s testimony is “not reasonably obtainable.”

Meadows, at ¥25, citations omitted. The court concluded that a strict application of Said in cases

¥ For example, a child who is competent to testify when he discloses sexual abuse to a family member might later
suffer a brain injury in an automobile accident and thereafter be incompetent.
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where the child declarant was deceased “would exclude hearsay statements that Evid.R. 807
plainly contemplates are admissible.” Meadows, at *25, citation omitted. Thus, the court of
appeals found that the child’s death distinguished the Meadows case from Said and held that
Evid.R. 807 does not require the trial court to determine the competence of the declarant under
the age of ten when the child’s testimony is rendered unavailable because of that child’s death.
Meadows, at *¥25.

As this case and the Meadows case show, a limited exception to the rule that competence
may only be deterimined by an in-person hearing before the trial court is needed. In cases where
the child declarant pre-deceases a competence determination, and in cases where a c;hild becomes
incompetent through mental illness or infirmity subsequent to disclosure of physical or sexual
abuse, the proponent of Evid.R. 807 statements should be permitted to prove the child
declarant’s competence by: 1) evidence of the circumstances surrounding the making of the
statement and 2) evidence from persons familiar with the child. Extrinsic evidence of the child’s
ability to accurately receive and recollect facts and to truthfully relate facts may be introduced
through the testimony of, for example, teachers, babysitters, relatives, and friends of the child’s

family.
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CONCLUSION

This felony case involves matters of public and great general interest, and Appellant
requests that this Court accept jurisdiction to review the merits of this important case.
Respectfully submitted,

MATHIAS H. HECK, JR.
PROSECUTING ATTORNEY

BY % ;ﬁ/lmw 721/{’;:’"‘__.%3;
R. LYNN NOTHSTINE
REG. NO. 0061560

Assistant Prosecuting Attorney
APPELLATE DIVISION
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appeliee | : C.A. CASENO. 22097
v. : T.C.NO. 2006 CR 2816
DORON C. SILVERMAN . (Criminal Appeal from

Common Pleas Court}
- Defendant-Appellant '

OPINION

Rendered on the 15" day of __February , 2008.

R. LYNN NOTHSTINE, Atty. Reg. No. 0061560, Assistant Prosecutlng Attorney, 301 W. |
Third Street, 5™ Fioor, Dayton, Ohio 45422 '
Attorney for Plaintiff-Appellee

FRANK A. MALOCU, Atty. Reg. No. 0055228, 2100 First National Plaza, 130 W. Second

Street, Dayton, Ohio 45402
Attorney for Defendant-Appellant

DONOVAN, J.
This matter is before the Court on the Notice of Appeal of Doron C. Silverman, filed

March 22, 2007. On July 21, 20086, Silverman was indicted on two counts of rape, in

. THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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violation of R.C. 2907.02(A)(1)(b), felonies of the first degree, and one count of gross
sexual imposition, in violation of R.C. 2907.05(A)(4), a felony of the third degree. The
victim, now deceased, was Silverman’s four year old son.

On August 28, 2006, Silverman filed a motion to suppress which the State opposed.
On September 20, 2006, a hearing was held on Silverman'’s motion. On October 10, 20086,
the trial court issued a “Decision and Entry Overruling Defendant's Motion to Suppress.”

On O’ctober27, 2006, the “State’s Motion and Memorandumto Deélare Complaininé
Witness Unavailable & Request for an Evid.R. 807 Hearing;’ was filed, and on November
3, 2006, an eﬁidentiary hearing was held on the State's Motion. Silverman and the State
then filed post-‘hearing memoranda. On December 11,7 2008, the trial court issued a
“Decision and Entry Finding Admiséible 'the'Stateménts of Mikel Silverman fo Batya
'Silverman and Joseph Farber.” Batya Silverman is Silverman's sister, and Joéeph Farber
is Batya's boyfriend. |

On December 14, 2006, following a jury trial, Silverman was found not guilty of both
of the rape tha_rges and guilty of the charge of gross sexual imposition (child under the age
of 13). Silverman was designated a sexual predator and a habitual sex offender and
sentenced to a five year prison term.

The events giving rise to this matter began on Memorial Day weekend, 2006, when
Silverman, along wfth his wife, Heather Silverman, traveled from their home in West
Carrollton, Ohio, along with Mikel and their three month old daughter, Keylee, to
Indianapoclis, indiana, to visit Martin and Deanne Silverman, and Batya. Martin and
Deanne are Batya's and Silverman's adoptive parents, and Silverman and Batya are not

biological siblings. Silverman’s biological mother is Cindy Rottinghouse. After having

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT
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dinner at the home of Martin and Deanne, Mikel accompanied Batya to her apartment to
spend the night, while Silverman, Heather and Keyiee remained at the home of Martin and
Deanne. The following day, Batya took Mikel swimming at the pool at her apartment
complex. After spending a couple of ﬁours at the pool, Batya returned to her apartment
“with Mikel, and she prepa‘redlto give him a bath to wash the chiorine from his hair and skin.
When she undressed Mikel, Batya observed him pulling on his penis. Mikel liked to call
Batya, "Poti.” While in the bathroom, Mikel looked up at Batya, while pointing to his penis,
and said, "Poti, put your mouth on it.”

Batya, stunned, ca!-led Farber, who was at the apartment, to the bathrodm and told
him what Mikel had said. Farber asked Mikel why he said what he did. Mikel did not
respond.r Farber then asked Mike! if he had evér seen such behavior in a movie, and Mikel
said no. Next, Farber asked Mike! if he had‘ ever observed his mommy and daddy
engaged in such behavior, and Mikel again responded no. Finally, Farber asked Mikel
where he leamed about that behavior, and Mikel responded, "Daddy did it.” Mikel then
said, “no more talk." Farber and Batya did not discuss the incident further with Mikel that
day.

The following day, Batya made lunch for Mikel, and she gave him some pens,
markers and a notebook sé that Mikel could color. She and Farber then questioned Mikel
again about the statements Mike! made the day before. Batya was a student at the time,
majoring in social work, and she had just completed a class on apprdpriate interviewing
techhiques for children. In the course of the Evid.R. 807 hearing, Batya stated, “when
you're interviewing a child about this, you don’t want to imply anything fo them. You don't

want to say, did so and so do this to you, did this person do this to you, because that can -
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- they can have that in their mind and you're not going to be able to change it and it can
sway their thoughts about what happened.”

Batya stated that she “started by asking Mikel if he femembered what we had spoke
about in the bathroom the day earlier, and he said that he did remember. And so, | asked
him some similar questions. | asked him if he had ever seen that on amavie, and he agéin
replied no. Sb, just to be clear, | asked him what kind of movies he watches at home, and
he listed a few children’s movies. - So, then | asked him if he had seen his mommy and
daddy doing that, and he again replied, no, that daddy had done it. |

“So, | said to Mikel, do you do it to daddy to [éic]? And he said, yes. And | said,
well, what do you do to daddy’s ‘pee pee?’ And _he did_ri't re_spond to me. So, | asked him,
do you kiss it? And he very clearly replied, 'no, | lick it.’

"After that, Joe asked Mikel if anybody else had done this to him, andr he replied,
‘no, just daddy.' And Joe ésked him if it was a secret. And Mikel said, ‘ves, no more talk.’

“So, | explained to Mikel that | loved ﬁim very much and thaf he cantell me anything
that has happened to him and he won't get in trouble. And he responded to me, ‘no, | do

get in trouble.

Deanne Silverman then arrived at Batya's home, along with a friend of Batya's.
Batya asked Farber and her friend to watch Mikel, and she returned to her parénts‘ home
with her mother. Later in the afternoon, Silverman and Heather returned from the
Indianapolis 500. Rottinghouse was also present in the home, along with her friend, Pam.
Deanne and Batya confronted Silverman with Mikel's statements. When Silverhan did not
respond, Deanne stated that Silvérman had molested Batya years before. Silverman said

he did not remember molesting Batya, and he ran from the house to an outside porch,
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accompanied by Heather. Batya then joined Heather and Silverman outside. Heather
asked Silverman if he had done anything to Mikel, and Silverman said, “maybe I did. | don’t
remember these things.” Silverman then said that he would probably have to quit his job -
at Chuck E. Cheese, because it was too much of a temptation for him to work there.

According to Batya, those remaining in the house joined Silverman outside, and they
were very supportive of him. They decided that Rottinghouse would keep Mikel and Keylée
for a weék, and then return them to Deanne and Martin, who would keep them for ten
days, “so that trhe children could be kept safe and so that Doron could go and get help.”
On June 5, 20086, however, Batya learned that Rottinghbuse returned Mike! and Keylee to
Silverman and .Heather. The foliowing day, Batya contacfed Children’é Services in
Montgomery County, and on June 10, 2006, shé contacted the West Carroliton potiCe
department. An investigation ensued, during which Detectives Robert Bell and Mark
Allison of the West Carrollton Police Department interviewed Heather and Silverﬁan.
Silverman ad-mitted to having Mikel'.s penis in his mouth while in the bathtub with him and
to fondling his éon. Prior to Silverman’s indictment on the above charges, Heather set fire
to her family’s home while Mikel and Keylee were inside, and both of the Silverman.
children perished. Heather has yet to be tried, having initially been declared incompetent
to stand trial.

Silverman asserts six assignments of error. Silverman’s first assignment of error is
as follows:

“THE TRIAL COURT ERRED BY DENYING APPELLANT'S MOTION TO
SUPPRESS STATEMENTS MADE BY APPELLANT DURING A CUSTODIAL

INTERROGATION WITHOUT OBTAINING A KNOWING, VOLUNTARY AND
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INTELLIGENT WAIVER OF HIS MIRANDA RIGHTS.”

Silverman argues that “a'custodial interrogation took place and detectives failed to
Mirandize Appellant,” and that his confession was involuntary and the result of hostile
treatment and promises of leniency.

“Appeliate courts give great deference to the factual findings of the trier of facts.
(Internal citations omiited). At a suppression hearing, the trial court serves as the trier of
fact, andrmust judge the credibility of witnesses and the weight of the evidence. (Internal
citations omitted). The trial court is in the best position to resolve questions of fact and
evaluate witness credibifity. (Intefnal citations omiited). In reviewing a trial court’s decision
on a motion to suppress, an appellate court accepts the trial court’s factual findings, relies
on the trial court’s ebility to assess the credibility of witnesses, and in,dependenfly '
determines_ whether the trial court applied the proper legal standard to the facts as found.
(Internal citations omitted). An appellate court is bound to accept the trial court’s factual
findings as long as they are supported by cempetent, credible evidence. (Internal citations |
omitted)." State v. Purser, Greene App. No. 2006 CA 14, 2007-Ohio-192.

It is well established that the police are not required to administer Mirandawarnings
to every individual they queetion. (Internal citations omitted). The United States Supreme
Court has held that police officers have a duty to advise a suspect of his rights pursuant
to Miranda v. Arizona (1966), 384 U.S. 436, 369-73, 86 S.Ct. 1602, 16 L.Ed.2d 694, when
their dues’tioning of the suspect rises to the level of custodial interrogation. (Internal
citations omitted). A person is 'in custody’ only if, under the totality of the circumstances, -
- @& reasonable person in the same situation wouid feel that he was not free to leave.

(Internal citations omitted).” State v.Wood, Greene App. No. 2006 CA 1, 2007-Ohio-1027.
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At the hearing on Silverman’s Motion to Suppress, Detectives Bell and Allison
testified, as did Silverrﬁan. Bell stated that he went to Silverman’s home on June 12, 20086,
that he spoke with Heather and asked her if_the couple would come to the police
department to speak to the detectives on June 13, 2006. Heather agreed, and Silverman
and Heather arrived at the West Carrollton police department of their own accord on the
13th. Bell interviewed Heather first, for about an hour, while Silverman waited in the lobby.
Silverman was not handcuffed, under arrest or guarded while Bell interviewed Heather.
At about 10:30 a.m., Bell then returned to the lobby with Heather and asked to speak to
Silvérman. Silverman agreed, and he did not ask to speak to Heather but accompanied
Bell to his office. | |

Beil's office, which he shares with AIﬁéon, is abouf eight feet by 11 feet, and
contains Bell's and Allison’s deské, computers and filing cabinets and two chairs. Allison
was present in the office during almost all of the interview. Bell testified that he told
Silverman that he was not under arrest, that Silverman did not have to talk to the
detectives, and that Silverman was free to leave at any time. Silverman indicated to Bell
that he understood. Beli did not administer Miranda rights to Silverman.

Bell obtained an oral statement from Silverman, initially asking Silverman some
background information. Bell learned that Silverman was 25 years old, had graduated with
his G.E.D., “had a little bit of college,” and worked at Chuck E. Cheese. Bell described the
tone of the interview as “very sbft," and he said the detectives spoke “very quietly.” At the
completion of the oral interview, Bell asked Silverman to complete a written statement. Bell
stated that Silverman was not threatened, and Silverman wrote a statement and then

signed it. Then, to clarify some of the information he obtained in the course of the
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interview, Bell wrote some questions on another piece of paper for Silverman fo answer.
Bell testified that Silverman was in nb way coerced to write answers to fhe questiohs Bell
presented to him. Allison also wrote a question for Bell to answer, and Bell testified that
Silverman was again not forced to write an answer. Silverman éigned the document
containing the questions and answers, and Bell stated he was not forced to do so. Bell
testified that, at one. point, Aliison indicated to Silverman that Silverman was "étonewalling."
Bell did not remember Silverman receiving a cell phone call during the interview. Baell
stated that he believed Silverman indicated to him that Silverman’s children were at home
with a babysitter, but he did not remember Silverman asking to leave to relieve the sitter.

At the completion of the interview, Bell escorted Silverman back to the lobby.
'According to Bell, the interview 1ésted approximately tWo hours, during which time
Silverman did not ask to leave nor ask for an attorney. Bell stated that Silverman never
ind_icated that he was unwilling to answer the detectives questions. Bell did not observe-
any signs of intoxication in Silverman's deméanor, and Silverman did not indicate.any
physical complaints to Bell. Bell testified that no promises were made to Silverman, and
that Sifverman was not physically mistreated. At the conclusion of the interview, Bell
thanked Silverman for coming in and observed Silverman .Ieave with Heather.

Silverman testified following Bell. Silverman stated that a detective arrived at his
home on June 12, 2006, spoke to Heather, and that he and Heather proceeded on their
own accord to the police departmentthe following day. Silverman made arrangements with
Chuck E. Cheese to miss work for the day. Silverman stated that he and Heather “were
trying to do [their] best to cooperate.” Silverman stated he wanted to accompany Heather

during her interview but was told he could not do so. He stated that he could not leave
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during Heather's interview because he was her only ride home. Silverman stated, after
Heather was interviewed a!bne, that she appeared to be upset and that he was not
permitted to have contact with her, although he admitted that he did not request to speak
with her.

Silverman stated that the interview began as a pleasant exchange, but that, after
he received a cell phone call from his place of employment, 'fthe tone of the questioning
- changed very quickly.” According to Silverman, Allison told him to turn off his cell phone,
“that we don't need those interruptions.” Silverman stated that fhe interview “started to get
hostile.” Silverman testified that about an hour into the interview, “| started to get up at one
point, mentioning that our babysitter had a set time that she had to leave by. And when
I did, tﬁey said to sit back down because we're not finished with you yet.” Si !vermah also
stated that Allison “stated that he’s been doing this for years and ihat I'm doing what a
therapist would call stonewalling, * * * like beating around the bush is how he explained it.
" Silverman testified that Alli.son “said that he already knows that I'm guilty and that
| only have two choices. * * * | can either be locked up right now and it'll go to court and it'll
be a giant mess or like they do with many cases, | can make a statement and the likelihood
is it will never see the inside of a courtroom.’_’ |

Silverman felt “trapped,” he was worried about his wife, and he wanted to go home,
according to his testimony. Silverman felt he “had no other choice” but to talk to the
detectives. Silverman stated that he “wasn’t telling the truth or making stuff up” in
responding to the detectives questions. He was “answering the questions in the way they
wanted me to." In terms of the written stétement Silverman was asked to write, he stated

that he wrote it “as | was instructed,” and that “l had no choice.” Silverman stated that no
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one put a gun to his head, raised a hand to him,'touched him or threatened him with |
physical harm but that Allison threatened him with jail time. Silverman stated that he asked
if he needed a lawyer, because he “had never dealt with detectives personally without like
my mother present. So, | didn’t know what was going on. 1 didn't know what to do.”
Silverman stated that the detectives did not answer his question about the lawyer but
a!legediy told Silverman that they were “just gathering information.” Silverman stated that
he was not intoxicated and that he had no physical complaints in the course of the
interview. He did not believe he was free to leave until the détectives instructed him to
leave. |

In rebuttal, Detective Allison's testimony was mostly consistent with Bell's, Allison
was not present in the couﬁroom when Bell testified. Allison stated that Béll informed
Silverman that Silverman was not undér arrest or in custody, and that he was free to leave
| at any time. AIIisoﬁ stated that he was present fof almost the entire inte&iew, except that
- at its conclusion he left the office to place a call to Children’s Services regarding -
Silverman's statements. Allison stated that Silverman did not ask for an attorney or ask
if he needed an attorney. Aliison did not remember Silverman receiving a call on his cell
phone. Allison stated that Silverman never stood up to leave, and that Allison never told
him to sit back down because the detectives were “not done with” him. Allison stated that
he never threatened Silverman, and that he did not tell him that unless Silverman told the
detectives what they wanted to hear, Silverman would go to jail. Allison stated that
Silverman never indicated that he had to leave because of a babysitter. According to
Allison, Silverman never mentioned anything about a babysitter. Allison stated that he

never indicated to Silverman that if he confessed, Silverman would not have to go to court.
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In its decision overruling Silverman’s motion to suppress, the trial court determined
that the interview was conducted in the fnanner described by Bell and Allison. The court
noted that Bell and Allison testified to the same set of facts and noted the detectives’
separation during testimony. According to the trial court, Silverman, “facing serious
criminal charges, is the one who has a reason to shade the facts most favorably to his legal
position.” The court determined that the intérview “was without coercion.” The court went
onto ;:onciude that Silverman was not in custody and accordingly, the detectives were not
required to advise Silverman of his Miranda rights. Finally, the court determined that |
Silverman’s confession was voluntary: there “were no promises, threats, inducements or
mistreatment of thé Defendant.”.

Having thoroughly reviewed the transcribt of the hearing on Silverman's motion fo
suppress, we conclude that the evidence supports the triél court's determination that
Srilve,rman was not subject to custodial interrcgation and entitled to be Mirandized.
Silverman scheduled time away from his job, he drove himselfto the police station, he was
informed that he was not in custody and that he was free to leave at any time, he had the
means to leave, and he indicated to the detectives that he understood the nature of the
interview. In other words, under the totality of the circumstances, a reasohab[e person in
the same situation as Silverman would feel that he was free to leave, and Detectives Bell
and Allison were not required to administer Miranda warnings to Silverman.

We further conclude that the evidence supporté the trial court's determination that,
under the totality of the surrounding facts and circumstances, Silverman's decision to talk
to the poliée was made voluntarily. Silverman was a 25 year old adult when he made his

confession. Silverman voluntarily presented himself to the detectives for the interview,
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Silverman was lucid and capable of reasoning. There was no indication of intoxication or
physical impairm_ent. Silverman was told that he did not have to speak to the detectives
and that he was free to leave, and he indicated to the detectives that he so understood.
The length of the interview, approximately two hours, was not excessive. The interview
was not physically coercive dr overbearing, and Silverman was not mistreated by
Silverman’s own admission. As the trial court noted, Silverman had reasonto misrepresent
the nature of the interview. The trial court was free to find the detectives' testimony more
credible than Silverman’s, and we fely upon and defer to the trjal court’s ruIing regarding
the weight and credibility of witness testimony. Despite Silverman’s testimony to the
contrary, the detectives made no promises to Silverman that if he confessed he would “not
see thé inside of a courtroom.” In'other words, Silvermén was not, as he argues, “unfairly
coerced” or compelled ihto making his incriminating statéments.

Since Silverman was not in custody during his interview with Detectives Bell and
Allisen, and since his confession was voluntary, the trial court did not errin overru.ling his
motion to suppress. | |

| There being no merit to Silverman’s first assignment of error, it is overruled.

Silverman’s second assignment of error is as follows:

“THE TRIAL COURT ERRED BY ADMITTING STATEMENTS MADE BY THE
DECEASED FOUR YEAR OLD VICTIM.”

Silverman argues, as he did in his post-hearing memoranda, that the State failed
to establish Mikel's competency as a witness. Silverman also argues that the State failed
to comply with Evid.R. 807 before it admitted Mikel's statements to Batya and Farber.

According to Silverman, a “fundamental flaw in the trustworthiness of Mike!'s statements
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is that Batya, the person proposing Mikel's statement (and Joe Farber, her boyffiend), '
holds a strong bias against the befendant. Batya unsubstantially accused Defendant of
raping her, and her distaste for Defendant places doubt on the means by which she elicited

- Mikel's statements.” According to Silverman, admitting Mikel's statements, “absent a prior
opportunity for cross-examination by the defendant, violates the accused's confrontation
right under the Sixth Amendment to the United States Constitution.” Finally, Silverman
argues that there is not independent proof of the of thersexual acts with which Silverman
was charged to corroborate Mikel's statements.

“A reviewing court will not re,vefse the trial court's admission of eﬁidence absent an
abuse of dis.cretion." State v; Bellomy, Montgomery App. No.21452, 2006-Ohio-7087. “An
abuse of discretion conndtes more than a mere error of law or judgment. It implies an
arbitrary, unreasonable, or unconscionable attitude on the part of the court.” Id. (Internal
citations omitted).

Evid. R. 801(A) provides in relevant part, “'Every person is competent io be awitness
except: * * * children under ten years of age, who appear incapable of receiving just
- impressions of the facts and transactions respecting which they are examined, or relating
them truly.”

'“Hrearsay' i_s a statement, other than one made by the declarant while testifying at
the trial or hearing, off_ered in evidence to prove the truth of the matter asserted.” Evid. R.
801(C). “Hearsay is not admissible‘except as otherwise provided by the Constitution of the
United States, by the Constitution of the State of Ohio, by statute enacted by the Supreme
Court of Ohio, by these rules, or by other rules prescribed by the Supreme Court of Ohio.”

Evid. R. 802.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT




14

Evid. R. 807 provides an exception to the hearsay rule as follows: “(A) An out-of-
court statement made by a child who is under twelve years of age at the time of triai or
hearing describing any sexual act performed by, with or on the child * * * is not excluded
as h‘earsay under Evid. R. 802 if ali of the fotlowing apply:

*(1) The c_ourt finds that the totality of the circumstances surrounding the making of
the statement provides particularized guarantees of trustworthiness that make the
statement at least as reliable as statements admitted pursuant to Evid. R. 803 and 804.
The circumstances must establish that the child was particularly likely to be telling the truth
when the statement was made and that the test of cross-examination would add fittle to the
reliability of the statement. In makihg its deterrﬁination of the reliability of the statement,
the court shall consider all of the circumstances surrounding the making of the statement,
including but not limited to spontaneity, the internal consistency of the statement, the
mental state of the child, the child's motive or lack ﬁf motive to fabricate, the child's use of
terminology unexpected of a child of similar age, the means by which the statement was
elicited, and the lapse of time betweeh the act and the statement. In making this
determination, the court shall notconsider whether there is indepen'dent proof of the sexual
act** ™, |

“(2) The child’s testimony is not reasonably obtainable by the proponent of the
statement.

“(3) There ié independent proof of the sexual act ™ * ™.

“(4) At least ten days before the trial or hearing, a proponent of the statement has
_notified all other parties in writing of the content of the statement, the time and place at

which the statement was made, the identity of the witness who is to testify about the
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statement, and the circumstances surrounding the statement that are claimed to indicate
its frustworthiness.

- “(B) The child’s testimony is 'not reasonably obtainabie by the proponent of the
statement’ under division (A)(2) of this rule only if * * *

“(3) The court finds * * *

“(a) the child is unable to testify at the trial or heéring because of death * * *.

“(C) The court shall make the findings required by this rule on the basis of a hearing
conducted outside the presence of the jury and shall make findings of fact, on the record,
as to the bases for its ruling.” | |

Silverman relies upoﬁ the Ohio Supreme Court case of Stafe v. Said (1994), 71
Ohio $t.3d 473, 644 N.E.2d 337, 1994-Ohi0?402, for the proposition that the State failed
to_estabtish Mikel's competency. In Said, the defendant was convicted of gross sexual
imposition, and the victims were his granddaughters, ages 15 and five at the time of trial.
Before trial, the court held a hearing to determine if the five year old was competent to
testify under Evid. R. 601. The court failed to record the hearing, but a review of the
transcript indicated that the trial court found the child competent. At trial, the five year old
refused to testify, and the court conducted a héaring to dretermine if her out of court
statements to her mother and tb a sexual abuse investigator regarding the offense were
admissible pursuant to Evid. R. 807. Without making findings of fact on the record, the trial
court determined that the five year oid’s statements were admissible. The Supreme Court

of Ohio determined that the trial court committed reversible error when it failed to record
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the competency hearing, and also that it erred when it failed to make the findings required
by Evid. R. 807(C), since “findings in the form of skeletal conclusions are inadequate under
. Evid. R. 807."

According to the Said Court, “A competency hearing is an indispensable tool in this
and similar cases. A court cannot determine the competency of a child through
consideration of the child's out-of-court statements standing alone. As we explained in
State v. Wilson (1952), 156 Ohio St. 525, 46 0.0. 437, 103 N.E.2d 552, the _essehtia!
-questions of compe'tency can be answered only through an in-person hearing: ‘The child's
appearance, fear or composuke generai de'meano.r and mannér of answering, and any
indication of coachmg or 1nstructlon as to answers to be given are as sugnlflcant as the
words used in answering during the exammatlon to determine competency
| "Such important and necessary observations cannot be made unless the child

appears personally before the court.” (Internal citation omitted).

The Said Court further determined, “Evid. R. 807 clearly does not dispose of the
need to find a child competent. Competency under Evid.R. 601 (A) contemplates several
characteristics. (Internal citation omitted). Those characteristics can be broken down into
three elements. First, the individual must have the a-bility to receive accurate impressions
of fact. Second, the individual must be able to accurately recollect those impressiohs.
Third, the individual must be able to relate those impressions trﬁthfully."

The Courtin Said wenton tor note, "Out-of-court statéments that fall within Evid. R.
807, like the other hearsay exceptions, possess a ‘circumstantial probability of

frustworthiness.” (Internal citation omitted). In other words, under unique circumstances

we make a qualified assumption that therdeclarant refated what [he] believed to be true at
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the time [he] made the statement. However, those same circumstances do not allow us
_to assume thatthe declarant accurately received and recollectedthe information contained
in the statement. Whether [he] accurately received and recollected that information
depends upon a different set of circumstanées, those covering the time from when [he]
received the information to when [he] related it. As a result, even though a statement falls
within a hearsay exception, two elements of the declarant's competency remain at issue
and must still be established, Thus, a frial court must find that a declarant under the age
of ten was competent at the time [he] made the statement in order to admit that statement
under Evid. R. 807." Id." |
| In its “Decision and Entry Finding Admissible the Statements of Mikel Silverman to
Batya Silverman and Joseph Farber,” the couft initially concluded, since Mikel is deceased,
the requirement that his statements are “reasoﬁab[y unobtainable” is met. 807(A)(2). In
a footnote, the court noted, “It does not matter that this four year-old child may not have
been found com-petent to testify if he had survived because when a child is found not
 competent, the festimony is ‘not reasonably obtainable’ anyway.” Next the court
determined, “Defendant has made statements which are admissions of the acts charged
in the indictment and these admissions constitute independent proof of the sexual acts as
| required by ** * secﬁon (A)(:_’:).” The court further determined that the State notified the
defense in writing of Mike!l's “statements, the time and place made, the witnesses, and the

circumstances surrounding the statements,” and that the State accordingly complied with

Here we note our disagreement with the Fourth District's rationale interpreting
Said and holding, “Evid. R. 807 does not require the trial court to determine the
competence of the declarant of an out-of-court statement under the age of ten
when the child’s testimony is rendered unavailable because of that child's death.”
State v. Meadows, Scioto App. No. 98CA2651, 2001-Ohio-2510.
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Section (A)(4).

In terms of the State’s compliance with Section (A)(1) of Evid. R. 807, the court
determined, “the totality of the circumstances surrounding the makihg of the statements
provides particularized guarantees of trustworthiness, including the following:

“1. The initial statenﬁent of the child was unsolicited and spontaneous. Although
that statement was not a direct accusation, it was of a sexual nature and indicative of what
the Defendant is accused of doing. The subsequent statements were _not inconsistent.

*2. The statements made on the second day were‘ consistent with statements first
made.

“3.- The witnesses who heard the statements were aware they should not suggest
answers to the child by their questioning and they were careful in this regard. The child
was not coached iﬁ regards to his statements, and the statements were given withoutinput
from Batya Silverman or Joe Farber.

“4. The means by which the statements were obtained, i.e., spontaneous statement
followed by unobtrusive guestioning of the child, was not coercive or suggestive toward any
particular response.

“5. The child recognized the nature of the subject on both occarsions when he said
‘no more talk.’

“6. There was no evidence that the child's mental state was out of the ordinary at
the time of the statement, although he did appear agitated after his disclosure on the
second day that he would get in trouble. |

“7. The terminclogy used by the child was not unexpected of one his age but the

sexual acts he reported are not expected to be within a small child's knowledge unless he
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had observed such acts or he had been the victim of them.

“8. There is no indication of either a motive or lack of motive to fabricate.”

Finally, the court concluded, “excluding the independent proof by admission, the
Court determineé there are particularized guarantees of trustworthiness that make the
statements at least as reliable as statements admitted pursuant to Rules 803 and 804 in
the Ohio Rules of Evidence. * * * the statements of Mikel Silverman which were testified
to atthe evidentiary hearing are not exciuded by the hearsay rule and are admissible under
Rule 807 in the Ohio Rules of Evidence.”

The trial court, in the course of its analysis pursuant to Evid.R. 807, found in part
that under the totality of the circumstances surroundi_ng the making of Mike!'s statements,
particularized guarantees of trustworthiness existed. However, even if we make a qﬁalified
assumptio_n that Mike! related what he believed to be frue at the time he made the
statements, for purposes of Mikel's competency, whether or nbt Mikel accurately received
and 'reboﬂec_ted his impressions depends upon diffefent circum'stances which cover the
time from when Mike! was abused to when Mikel related the abuse to Batya and Farber.
EQen if Mikel's statements fall within the hearsay exception provided by Evid. R, 807, the
trial court, due to Mikel's death, was unable to analyze two eléments of Mikel's competency
prior to admitting his statements under Evid. R. 807, namely his accurate receipt and
accurate recollection of his impressions. Because Evid. R. 807 does not diSposé of the
need to find a child competent pursuant to Said, the analysis under the rule must fail as
it lacks a fundamental pre-requisite. Absent a determination of competence, the trial court
abused its discretion in admitting Mikel's statements.

Because Mikel's inadmissible statements are not cumulative of the testimony of
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other witnesses and there is a lack of extrinsic évidence, this error did materially prejudice
Silverman. Silverman's second assignment of error is sustained.

Silverman'’s third assignment of error is as follows:

“THE TRIAL COURT ERRED IN FAILING TO CHANGE VENUE OF APPELLANT'S
TRIAL.” |

| Silverman argues that the voir dire herein “reveals that severaljurors had knowledge
of Appeliant’s case through publicity generated by [Silverman's] wife’s murder case. * * *
The voir dire indicates knowledge and bias against Appellant." Silverman then cites
generally to bages 301 - 554 of the trié[ transcript.

“[A] change of venue is not automatically granted when there is extensive pretrial
p.ublicity. Any decision to change venue rests largely within the discretion of the trial court.
(Internal citation omitted). ‘[A] careful and séarching voir dire provides the best test of
whether prejudicial pretrial publicity has prevehted obtaining a fair and impartial jury from
the locality.’ (Interna[ citation omitted). Also, a ‘defendant claiming that pretrial publicity has

denied him a fair trial must show that one or more jurors were actually biased.” (Internal
citation omitted). State v. Frazier (2007), 115 Ohic St.3d 139, 174, 873 N.E.2d 1263, 2007-
Ohio-5048. |

At the start of voir dire, the trial court presented the venire with four categories of
potential jurors, and it then asked the jurors to determine into which of the four categories
each juror belonged. The trial court then questioned each juror privately at side bar about
their knowledge of the case. The court described the categories as followsf (1) “jurors who

are not familiar with case, news accounts, parties or attorneys and who have not formed

an opinion about'this case. That's someone that everything I've said so far does not have
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any impact on you, you don’t know anything about it, and you could be fair and impartial
because you haven'’t heard anythingr aboutit* **”; (2) “jurors soméwhat familiar with the
case, may haﬁe heard news accounts, parties or attorneys, have some knowledge about
that, who may recall some news brbadcasts or writings, but not the detaiis, and who have
not formed an opinion about the case. So, people who may have heard something, you
have something in.‘the back of your mind, yeah, | think | h'ea_rd about that case, but you
really don’t have any concrete memory of it and you don’t know any specific details or you
haven't formed an opinion about any of those things * * *”; (3) “jurors wﬁo are familiar with
the dase, news accounts, parties or attorneys, jurors who followed news accounts and
recall specific details or reports, and who have formed or expressed an opinion about the
case, but that opinion is not firmly held. That's people who are kndwledgeable aboutsome
of the details, have talked about it among their friends or family, ma-y have said what they
think about the case to someone about their opinion about the case, that opinion is open
ended in the sense that itis not a firm belief"; (4) “jurors wHo may be very familiar with the
case, news accounts, partiés or attorneys, cldsely followed news accounts, and have
substantial recall of details of the reports and who have formed or expressed an opinion
about this case and that opinion if firmly held.”

Once the jurors categorized themselves, the court explained its purpose in
interviewing the jurors privately at side bar regarding their ind_ ividual knowledge of the case
and any resulting bias against Silverman as follows: “The reason for doing this is if one of
you remembers a lot of details and we ask you about [that] in the presence of everybody
else, you may hear things about either this case or that other unrelated case that might

give you an impression one way or the other that if{'d] be better that you don't hear. So,
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unfortunately, this is the only method which | can think that we can go through this to try
togeta fair and impartial jury.”

As the state correctly notes, several potential jurors were excused for cause after
they indicated to the trial court that they were familiar with the case and were unable to set
aside their personal feelings and consider the evidence in an impartial manner. When the
jury was seated, the trial court overruled Silverman’s motion for a change of venue, noting,
“we have found a fair jury here in this county.” While Silverman then renewed all of his
pretrial motions, he did not specifically indicate to the court that any juror in particular was
| actually biased, and he makes no such argument in his brief. |
Since the trial court excused those jurors, after addressing them privately at sidebar,
| who indicated a bias against Silvefman, and was able to seat an impartial jury, the trial
court did not abuse its discretion in ovérru_ling Silverman’s motion for a change of venue.
Silverman’s third assignment of error is overruled.

Silverman’s remaining assignments of error are as folidws:

“THE TRIAL COURT ERRED IN DESIGNATING APPELLANT AS A SEXUAL
PREDATOR AND A HABITUAL SEXUAL OFFENDER." |
And,

“THE STATE FAILED TO PROVIDE SU.FFictENT EVIDENCE TO PROVE
BEYOND A REASONABLE DOUBT THAT APPELLANT COMMITTED THE CHARGED
OFFENSES, AND THE JURY'S GUILTY VERDICT AMOUNTS TO A MANIFE_ST
MISCARRIAGE OF JUSTICE.”

And,
“APPELLANT’S SENTENCE IS INCONSISTENT WITH SENTENCES OF SIMILAR

THE COURT OF APPEALS OF QHIO
SECOND APPELLATE DISTRICT




23

OFFENDERS, A LESSER SENTENCE IS COMMENSURATE WITH AND WOULD NOT
DEMEAN THE SERIOUSNESS OF THE OFFENSE AND IMPACT OF THE VICTIM AND
CONSECUTEVE SENTENCES ARE NOT JUSTIFIED.”

'l-'hlese assignments of error are rendered moot by our ruling on Silverman’s second
assignment of error. Judgment reversed and remanded for further proceedings consistent
with .this opinion. |
FAIN, J. and GRADY, J., concur.

Copies mailed to:
R. Lynn Nothstine

Frank A. Malocu
Hon. Michael T. Hall
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appeliee - C.A. CASE NO. 22097
v, | : T.C. NO. 2006 CR 2816
DORON C. SILVERMAN ; FINAL ENTRY

Defendant-Appeltant

..........

Pursuant to the opinion of this court rendered on the _15tiday of
February 2008, the judgment of the trial court is reversed, and the matter is remanded

for further proceedings consistent with this court's opinion.

MY Vhe T

MIKE FAIN, Judge

Costs to be paid as stated in App.R. 24,

MAR\( E. DONOVAN, Judge
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