
THE SUPREME COURT OF OHIO

CASE NO. 08-423
AKRON BAR ASSOCTA'ITON

Relatm

vs.

JEFFREY A. CA.TANZARI'TE
Respondent

RESP'ONDENNT'S
OBTEC7'TONS TO FINDINGS
OF FAGT, CONC3,USiONS
OF LAW, AND RECflMMEN-
i3ATION OF THE BOAtiD
COMMLSSIONS

Now comes Jeffrey A. Catanzzrite, Attorney at Law, Respondent, and

respectful[y states hi.s objections as follows.

ObWtions to Finar ngs of Fact

Now comes Respondent and hereby sets forth his objeetions to the Fmdings of

Fact of the Board by paragraph nwnbe.r corresponding with the Board's findings.

11. The Board failed in this finding of fact because Respondent specificaIly

told Hirsch that he would be bi3ied for the meeting and that a $1000.00

retainer was to be paid at the time of the meeting (81, 8'2)(numbers refer

to pages in the hearing transcript). I-iirsch agreed to the payment and the

meeting took ptace.

12. The Boaxd failed in this finding because Joyce testified that he did not

speak to Respondent before the !meeting and that it was his patfner that

said there would be no charge for the sxseefuag (Emphasis added}(49).

Joyce aL^o testifi.ed at page 56 of the transcript,
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"not to sound cheap, but we were looking for the free

consultation"

13. The Board failed in this find'uxg because one and one-haif hours were

spent defining problems, objectives and possible situations. Respondent

testified to these ntatters at pages 85 to 88 of the transcript.

14. Respondent strenuously objects to the Board's finding of fact in this

paragsaph. Respondent did not have to be asked several times and

clearly set forth the agreed approach to resolving the problems and steps

to be taken in doing s.o. See pages 85 to 88 of the transcript.

15. 1'he Board failed in this finding because Respondent testified that he

nwmarialized the agreed terrns into a fee agreement and mailed it to

Hirsch and Joyce for signature. That was the pnrpose of the phone caL1

(94-95).

16. The Board failed in this finding because Respondent testified the fee was

agreed to (81-82). Respondent did the proper thing by memorializing the

anderstanding with the written fee agreeme.nt.

17. The 8oazd failed in this finding because Respondent has been steadfast in

the fact that he never used obscene language with Mr. Hirsch (102).

Hirsch also testified that approximately 20 minutes after he spoke with

Respondent, Respondent spoke with Bob joyce and,

"He was very nice and very friendly, very professional with

him, from what Bob said." (24)



3

20. The Board failed in this fuiding because Respondent testified that Joyce

had called and stated that pursuant to Respondent's advice he had called

Gexnberiing and that Gem.berling had agreed to meet (87). Joyce also

testified that he did in fact call Respondent after having talked to

C;entberting (70).

21. The Board failed in this finding because it was Hirsch that testified that

Bob Joyce wanted to pay $300.00 to Respondent to cover Respondent's

time prior to the institution of the lawsuit by Respondent (Z6). H'irsch

testified that he did not pay any attorney fees to defend the Iawsuit. He

paid $300.00 to Respondent for two hours work and boughthis old

frien.d/attorney dinner (41).

22. The Board failed in this finding because Respondent clearly explained in

great detail at pages 85 to 89 and Respondent was not CC3NlERON7'BD

with the fact that an attorney was hired but was inerely asked about

same.

23. The Board failed in this finding because Respondent testified in detail

about the agree;nent at pages 81 and 82 of the transcript.

26. Respondent strenuously objects to this finding of fact. Respondent

testified that he cooperated with the investigation on six separate

occasions prior to the ineeting that did not take place (123, 214):

Respondent left a voice message with Attorney Schrader on the morning
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prior to the meeting and Schrader acknowledged receiving same (115).

Respondent did not receive confircnation of a meeting (114).

28. The Board failed in this finding because the record clearly establishes the

fact that Respondent cooperated with the Board's order for exam.tnation.

Brief in Suppart of Res;sondeWs Qbiecetions to Conclusions of Law

Relator's burden of proof for each of the alleged violations by Respondent is

clear and convincing eviidence. Black's Law Dictionar, 8s' edition, 20Q4, defines:

Clear and convincine evidence. Evidence indicating that the t[ung

to be proved is hfghty probable or reasonabIy certain. TNs is a greater

burden than preponderance of the evidence, the standard applied in

xnost civil taials, but less than evidence beyond a reasonable doubt, the

norm for crimuaI trfal3. Also termed clear and convinciimg proof.

This Court in Cross v. I.edford,1b1 Ohio St. 469 (1954) defined clear and

convincing evidence at page 477 as follows:

"It is iritersnediate, being more than a mere preponderance, but not

to the extent of such certainty as is required beyond a reasonable

doubt as in crinninaI casen. It does not mean clear and unequivocal.

Respondent`s Qbj_ections to Conclusions of Law

Respondent's ohjections to the Board's conclusions of Iaw correspond to the

paragraph numbers of the Board's findings.

30. Respondent objects to this conclusion of law because the eviderice offered

by Relator does not meet the clear and convincing evidence burden.
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Mr. Joyce revealed the true intent of he and his partner and

that was to get "free consultation" from Respondent. These

gentlemen were not satisfied with the twerxty-minute free

phone call a_nd as W. Joyce testified at page 65 of the transcript,

"No. Because again, not to sournd, what's the word

cheap, but we were looking for the free consultation."

The only problern is Hirsch and Joyce did not tell Respondent they were

looking for additional free consultation. Respondent has consistently testified

that Hirsch agreed that he would pay for Respondent's time commencing

with the detailed one and one-half hour long meeting.

The Akron Bar Associatnon's attorney referral service doesn't offer free

consultation.

Respondent testified at page 80 that Hirsch and Joyce suggested $1,000.00

for five months. Respondent then did what a responsible lawyer would do

and that Is rnernorialized the terms into a fee agreement.

Why would Mr. Joyce call Respondent to report on progress with

Gemberling if they hadn't hired Respondent? Why did they leave their

corporate documents to be reviewed by Respondent after the meeting as

testified to by Respondent without challenge?

329. This finding is not supported by clear and conviarcixig evidence.

Respondent testified that he had not received a fee or retainer of any

amount until his lawsuit for breach of contra.ctwas settled for the
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quantum meruit value of two hours of his time, that being M.00.

Respondent never received one cent from Hirsch and Joyce prior to

settletnent of the suit aatl that M.00 was a check on Attorney Jakmides

account. How can Respondent be found to have charged and coIlected an

excessive fee when the testimony of both parties established the fact that

he only received $300.00 for the undisputed devotion of two hours of Itis

time.

34. This conclusion is not supported by clear and convincing evidence. Mr.

Joyce testified that he and Hirsch were looking to get free legal advice. It

would be impossible for any attorney to make a living if the actions of

Hirsch and Joyce were sanctioned by this Court.

Hirsch and Joyce clearly intended to rnistead Respondent as is

evidenced by Mr. Joyce's testimony at page 65 of the transcript.

It is unforEunate that Respondent had to file suit, but the mixteading

actions of Hirsch and Joyce were unacceptable. The result of the suit is

that Hirsch and Joyce received two hours of legal advice and paid the

going rate for two hours of legal advice.

The Board's conclusion of intent to intim9date or harass is simply not

supported by clear and convincing evidence.

36. This conclusion is not supported by clear and convincing evidence.

Attorney Schrader on behalf of Relator at page ^ of the transcript admits

that Respondent has cooperated with the invesfigation.



Respondent has testified without challenge that he cooperated on six

separate occasnons in tel.ling Relator's investigators what happened with

Hirsch and Joyce.

Respondent had also adinitted $at there was miscotnmunication about

a meeting scheduled by At#orney Schrader. Respondent testified that he

did not receive notice of the meeting prior thereto and Attorney Schrader

has confirmed the fact that Respondent left a voice mai3 and a request for

a return phone call from Schrader which was not returned.

Respondent adxr+its that he may have been less than warm and fuzzy

during his deposition, but he did cooperate with every question relevant

to the investigation.

A reading of the entire deposition would show Mr. Schrader asking

questions of Respondent regarding personal matters that took place years

before Respondent had ever met FTirsch and Joyce_

There is a preponderance of evidence in the record that indicates

Respondent cooperated with the investigation.

Certainly the Board doesn't support Respondent's reluctance to answer

personal questions that are totally irrelevant as an indication of non-

cooperation.

37. This conet usion is not supported by clear and convincing evidence as set

forth in the preceding paragraph which is fully incorporated herein by

reference.
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The only tkireat made in this matter was the threat of Attorney

Zavarello to "get" Respondent.

Certainly the Board doesn't suggest that Respondent turn a blind

eye to any ethical violations that occurred during this case. Such

suggestion would be tantamount to suggesting that. Respondent not

conduct hinnself as an attorney ha.s taken an oath to do.

38. The paneI's finding of aggravating circumstance is not supported by the

eviderx:e in this matter and certainly doesn't meet the burden of proof

required.

40. The statements of the panel i.n this paragraph should have ended with the

second sentence thereof. Respondent submitted to an exainination by Dr.

Nigro for the sole issue specified in sentence one of paragraph 6 of the

Board's findings.

Dr. Nigro has violated Respondent's privacy rights by reporting

without written authorization from Respondent to matters not ordered to

be examined by the Panel.

The Pa.nel improperly allowed Attorney Schrader to read this

irrelevant and damaging conjecture into the record over Respondenfs

objections. Dr.lVigro did not testify at trlal. The second and

unauthorized part of Dr. Nigro s report is based upon documentation

provided to Dr. Nigro without Respondent's k.noveledge by the Panel.

Respondent as of this writing does not know what hearsay documents
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were received by Dr. Nigro. Dr. NigTo did not spend more than forty-five

minutes with Respondent, did not tell Respondent about any

docurnentation received from the Panel, and does not state that he did.

Respondent has been irreparably darnaged by the presence of Dr.

Nigro's surplusage in the record and sarne should be stricken from the

record.

42. Respondent objects ta this paragraph as it contains neither a statenient of

aggravation nor mitigation.

C)bjection to Provosed Sanction

Respondent objects to the Board's proposed sanction as being too severe

in the event he is found to have vivlated any of the rules and regulations by

clear and convincing evidence.

Respondent has already been irreparably damaged by the improper

publication of a portion of Dr. Nigro's report. Respondent devoted two hours

of his tinle normally billed at $150.00 per hour and received only $300.00

therefore. Respondent properly settied his lawsuit for exactly the quantum

uceruit value of his services. There is no doubt in Respondent's nzin.d that

Ff_irsch and Joyce agreed to the contract because it isthey that suggested the

specific teratas of said contract. Unfortunate[y, for Respondent, he did not

find out until Mr. Joyce testified in this matter that they only wanted free

advice. Joyce testified at page 65 of the transcript.

"No. Because again, not to sound, what's the word
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cheap, but we were tooking for free consultatzon."

If this Court believes a sanction is proper in this matter, Respondent

believes a reprimand would be sufficient.

Lastly, Respondent objects to costs being taxed to him in this matter.;

especially the fee of Dr. Nigro which is outrageous for the forty-five minutes

spent with Respondent. 1'he Board's order for exa.rnination stated

Respondent may be responsible for Dr. Nigro's fee in the event rnental illness

was found. No m.entai illness was found and it would be appropriate for

Relator to bear the cost of this unnecessary exper+se which Relator requested

be incurred.

#0(T15
372 Aftctizr-Avenue
Akron, OH 44313
(330) 857-4901

PxtOOF OF SEItVICE

A copy of the foregoing was mailed to the Board of C..onunissioner and the

Relator on this zg7L, / day of h4arch, 2008.
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