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STATEMENT OF FACTS

Appellee, Fred L. Lager, Administrator of the Estate of Sara E. Lager, deceased,

generally agrees with the STATEMENT OF FACTS contained in.the Merit Brief of

Appellant, Nationwide Mutual Fire Insurance Company and in the interest of brevity, and

this Court's Rules of Practice, will not restate them here.

Appellee refers to the contract and policy of insurance, and various parts thereof

issued and delivered by Appellant, Nationwide Mutual Fire Insurance Company to Fred

L. Lager and Cathy R. Lager, which contract is at issue and which is specifically defined

by policy number 9134C362444. The contract and policy of insurance can be found as

Defendant, Nationwide Mutual and Fire Insurance Company Exhibit CC, attached to

Defendants Motion for Summary Judgment filed, February 2, 2006 and Plaintiffs, Fred

L. Lager, Administrator of the Estate of Sara E. Lager, deceased, Exhibit 1 attached to

Plaintiffs Motion for Summary Judgment and Response to Motion for Summary

Judgment of Defendant, filed February 27, 2006. Both the aforesaid motions were filed

in the trial.court and are identified in the INDEX filed in this Court from the lower courts

and are more particularly identified in the INDEX in lines numbered 30 and 35

accident is subject to the language of O.R.C. 3937.18 as amended on September 3,

respectively.

At the trial level, Appellant indicated that "(t)his January 26, 2003 automobile

1997."(H.B;261);

Appellee is in agreement that the version of R.C. 3937.18 as amended on

September 3, 1997,more commonly referred to as H.B. 261 is applicablejto this case:

, . .
for(See Defendant, Nationwide Mutual Fire Insurance Company s Reply on ds Motwn



Summary Judgment and Response to Plaintiffs Motion for Summary Judgment filed in

the trial court on March 29, 2006 and identified in the INDEX filed in this case by the

lower courts as line 46.)

When the competing motions for summary judgment were pending in the trial

court, Defendant/Appellant, Nationwide Mutual Fire Insurance Company had conceded

that it "does not contest that Sara E. lager's permanent address, residence, or domicile

as of January 26, 2003 was her parent's home." (Defendant, Nationwide Mutual Fire

Insurance Company's Reply on its Motion for Summary Judgment and Response to

Plaintiffs Motion for Summary Judgment, filed in the trial court on March 29, 2006, page

2). Defendant further argued that pursuant to the policy of insurance at issue Fred L.

Lager and Cathy R. Lager would have to sustain bodily injury themselves in order to

recover and that neither Fred L. Lager nor Cathy R. Lager were involved in the motor

vehicle collision, and therefore, sustained no bodily injury coverage under the policy (Id

at pages 3-4).

As a simple point of clarification, the Camaro motor vehicle occupied by Sara E.

lager, at the time of the collision, was insured, not by this Appellant, but rather by an

affiliate of Appellant, namely, Nationwide Property and Casualty Company.



ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law

In a claim for statutory wrongful death damages against a claimant's
uninsuredlunderinsured motorist coverage, language providing coverage to
claimants "because of bodily injury suffered" is not excluded by the language
contained in the other owned auto exclusion of the policy excluding coverage
"for bodily injury or derivative claims." The phrase "because of bodily injury"
and "for bodily injury" are ambiguous as used in the policy and such ambiguity is
construed and resolved in favor of coverage for the wrongful death claimants.

This case involves the interpretation of a policy of insurance. The "familiar rules

of construction and interpretation" applicable to contracts in general apply. Gomolka v.

State Auto. Mut. Ins. Co. (1982), 70 Ohio St. 2d 166, 167, 24 O.O. 3d 274, 275, 436

N.E. 2d 1347, 1348, and cases cited therein. Generally, "words and phrases used in an

insurance policy must be given their natural and commonly accepted meaning, where

they in fact possess such meaning, to the extent that a reasonable interpretation of the

insurance contract, consistent with the apparent object and plain intent of the parties,

may be determined." ld at 167-168, see also Dealers Dairy Products Co. v. Royal Ins.

Co. (1960), 170 Ohio St. 336, paragraph one of the syllabus.

This general rule is qualified in some circumstances to allow for an interpretation

consistentwith a "contractual definition, or a commercial or technical meaning acquired

by usage and intended to be used by the parties, or a special meaning manifested in

the contractual context ...." Gomo?ka, supra, at 172-173, and cases cited therein.

If after employing the above general rules of contract construction and it is

reasonably concluded that the language employed in the policy is ambiguous, "it is well-

settled that, Where provisions of a contract of insurance are reasonably susceptible of

more than one interpretation, they will be construed strictly against the insurer and



liberally in favor of the insured." King v. Nationwide Ins. Co. (1988), 35 Ohio St. 3d 208,

211, 519 N.E. 2d 1380, Syliabus. The rationale behind the rule of strict interpretation of

ambiguities against the insurer has been expressed as warranted because, "(t)he

insurer, having prepared the policy, musf be prepared to accept any reasonable

interpretation ...." Gomolka, supra, at 168, citing Home Indem. Co. v. Plymouth

(1945), 146 Ohio St. 96, 101. The rule of strict construction against the insurer and

liberal construction in favor of the insured has been given added significance in the

context of ambiguities found between coverage provisions and exclusions from

coverage. In American Financial Corp. v. Firemans Fund Ins. Co. (1968), 15 Ohio St:

2d 171, 44 O.O. 2d 147, 239 N.E. 2d 33, this Court expressed ambiguities involving

exclusions from coverage in the following manner:

It is a fundamental rule of law that a contract of insurance
prepared by an insurer and in language seiected by the
insurer must be construed liberally in favor of the insured
and strictly against the insurer if the language used is
doubtful, uncertain or ambiguous: Munchick v. Fidelity &
Casualty Co. ofNew York, 2 Ohio St. 2d 303, and Butche v.
Ohio Casualty Ins. Co., 174 Ohio St. 144. This is especially
true where an exception or exclusion from liabilitv is contained
in the policti Homelndemnity Co. v. Plymouth, 146 Ohio
St. 96.

In otheCwords;the insurer, being the one whoselects the
languaae, mustbe specific in its use andan exclusion
from the liability must beclear and exactinorderto be
oiven effect. Am. Fin.Corp., supra, at 173-174.
(Emphasis added.)

Likewise in United States Fid. & Guar. Co. v. Lightening Rod Mut Ins. Co.

(1997), 80 Ohio St. 3d 584, this Court, citing Am. Fin. Corp, held that "for a fee"

exclusion contained in the policy is ambiguous and stated further that, "(w)hether

Lightening Rod intended to cover commercial use of Spurlock's vehicle is irrelevant



because the policy language is imprecise." United States Fid. & Guar. Co., supra, at

586.

The added significance afforded ambiguities when considering the interplay

between coverage provisions and exclusions from coverage has been expressed as

creating a "presumption" in favor of coverage if not "clearly excluded." "Where

exceptions, qualifications or exemptions are introduced into an insurance contract, a

general presumption arises to the effect that, that which is not clearly excluded from the

operation of such contract is included in the operation thereof." Home Indemnity Co. v.

Plymouth (1945), 146 Ohio St. 96, 32 O.O. 30, 64 N.E. 2d 248, paragraph two of the

syllabus. See also, King v. Nationwide Ins. Co. (1988), 35 Ohio St. 3d 208, 213-214,

"actual language of uninsured or underinsured ... provisions, because broadly written,

may cause coverage to exceed the scope impliedly intended ....", and Moorman v.

Prudential lns. Co. (1983), 4 Ohio St. 3d 20,22, 4 OBR 17, 19, 445 N.E. 2d 1122, 1124.

This Court has also expressed the proper construction of contract provisions, not

necessarily in terms of ambiguity, but rather in the nature of reconciling clauses which

are "certain" versus clauses which are "uncertain" on the same subject. In Brown ET

AL, v. Fowler ET AL:, 65 Ohio St. 507 (1902) the court stated:

Certainty in one part of an instrument will always prevail
over uncertainty on the same subject matter in other
parts. True, aninstrument must be considered and
construed as a whole, taking it by the four corners as it
were, and giving effect to every part; but when onepart
is certain on a, given subject, and-all the other parts are
uncertain on that subject; the certain will prevail over
the uncertain, eyen tho.ugh there seems to be a general
indefnite intention pervading the whole instrument to some
extent inconsistent with such certainty. /dat 523.



In the present case the uninsured/underinsured policy of insurance issued'and

YOU AND A RELATIVE

We will pay compensatory damages, including
derivative claims, that you or a relative are
legally entitled to recover from the owner or driver
of an uninsured motor vehicle under the tort law
of the state where the motor vehicle accident
occurred, because of bodily injury suffered by you
or a relative and resulting from the motor vehicle
accident. Damages must resuft from a motor
vehicle accident arising out of the:

delivered to Fred L. and Cathy R. Lager provides:

1. ownership;
2. maintenance; or
3. use;
of the uninsured motor vehicle.

For the purpose of determining the meaning of certain words contained in the

policy of UM/UIM insurance, the policy refers the reader to the definition section of the

coverage agreement: The definitions' section defines the following words to mean as

follows:

"POLICYHOLDER" means the first personnamed in the
Declarations. The policyholder is the named insured
under this policy but does not include the policyholder's
spouse. If the first named insured is an organization, that
organization is the policyholder:

"YOU" and "YOUR" mean:

the policyholder and spouse, if resident of the

naMiral nc+renn'nr
same household, when the poli'cyholder is a

the sole proprietor or majority shareholder of an

^, .; ,
the f3olicyholder is an organizationi

organization, or general partner of a family limited
part irership, as shown in the Declarations, and
spouse• if resident of the same household, when



"RELATIVE" means a natural person who regularly lives
in your household and who is related to you by blood,
marriage or adoption ( including a ward or foster child).
"Relative" includes such person, if under the age of 25
and unmarried, while living temporarily outside your
household.

"INSURED" means one who is described as entitled to
protection under each coverage.

"WE," "US," "OUR," and "THE COMPANY" mean or refer
to the company issuing the policy - Nationwide Mutual
Insurance Company, Nationwide Mutual Fire Insurance
Company, Nationwide Property and Casualty Insurance
Company, or Nationwide General Insurance Company.

"YOUR AUTO" means the vehicle(s) described in the
Declarations.

"MOTOR VEHICLE" means a land motor vehicle
designed primarily to be driven on public roads. This
does not include vehicles operated on rails or crawler
treads: Other motorized vehicles designed for use
mainly off public roads shall be included within the
definition of motor vehicle while being driven on
public roads.

The contract defines "bodily injury" as:

"BODILY INJURY" means:

a) physical injury;
b) sickness;
c) disease; or
d) resultant death;
of any person which results directly from a motor
vehicte accident:

Clearly Fred L. and Cathy R. Lagerare covered persons under the UM/U1M

therefore, the "Policyholder." As thePolicyholder" Fred L. Lager further fits the

insurance policy. Fred L. Lager is the first person named in the Declarations and is,

meaning of "you" and "your.": Cathy R. Lageris a coveted person as the spouse of Fred



L. Lager and lives in the same household as her husband, Fred L. Lager, as defined by

the word(s) "you" and "your" in the policy.

Sara E. Lager is likewise a covered person under the uninsured contract in that

she fits the definition of a "RELATIVE." This is true either because she regularly lives in

the household of her parents, or at the very least, lived temporarily outside of her

parents' household at the time of the collision and her death. Sara was under the age of

25, unmarried, and was temporarily living in Toledo, Ohio, for the purpose of pursuing

her college education.

It is clear that Fred L. and Cathy R. Lager, as parents of their daughter, Sara E.

Lager, are legally entitled to recover from the owner or driver of an uninsured motor

vehicle under the tort law of this State for damages they sustained as a result of Sara's

death. In fact, pursuant to Ohio's Wrongful Death Statute they are rebuttably presumed

to have suffered damages. See R.C. 2125.01-2125:02.

The UM/UIM insurance policy issued and delivered to Fred L. and Cathy R.

Lager by Appellant, Nationwide Mutual, clearly provides that they will pay

"compensatory damages, including derivative claims," that Fred L. and Cathy R. Lager

are legally entitled to recover from the owner or driver ofan uninsured motor vehicle

under the tort law of the state where the motor vehicle accident occurred, because of

bodily injury suffered by... a relative, and resulting from the motor vehicle accident.

The definition of "Bodily Injury"contained in the aforesaid policy means in

pertinent part "physical injury" or "resultant death."



The Appellee, as personal representative of the estate of the decedent, Sara E.

Lager, and pursuant;to Ohio's Wrongful Death statute has brought this action and is

seeking damages'for the benefit of the parents of Sara E. Lager.

It is clear that coverage is afforded for the claims of Appellee for wrongful death,

pursuant to the UM/UIM motor vehicle policy of insurance issued and delivered to Fred

L. and Cathy R. Lager by Appellant, Nationwide Mutual.

Appellant, Nationwide Mutual, argues , because the decedent, Sara E. Lager,

was occupying a motor vehicle she owned at the time of the collision, and because the

aforesaid motor vehicle was not insured for auto liability coverage under the policy

issued and delivered byAppellant, Nationwide Mutual, to Sara's parents, UM/UIM

coverage is excluded.

Appellant, Nationwide Mutual, refers to "Coverage Exclusions" contained on

page U2-U3 of the UM/UIM policy. The coverage exclusion states in pertinent part:

Coverage Exclusions

A. This coverage does not apply to anyone for
bodily injury or derivative claims.

3. While any insured operates or occupies a motor vehicle:

a) owned by;
b) furnished to; or
c) available for the regular use of;
you or a relative, but not insured for Auto Uabili.ty
coverage under this policy. It also does not apply if
any , insured is hit by any such motor vehicle;

As previouslystated; the UM/UIM coverage agreemenfstates that Appellant,

NationwideMutual "will pay compensatory damages, including derivative claims

because of bodily iniury.,. suffered by a relative."



In the coverage section of the UM/UIM policy, the phrase "because of bodily

injury" is used in describing the coverage which is extended.

The coverage exclusion, however, uses the words "for bodily injury" to define

what is excluded.

Neither phrase, "because of bodily injury," nor "for bodily injury" is defined

anywhere in the Policy.

"Bodily Injury," however, is defined, not in the UM/UIM contract provisions, but in

the general definition section, as including within the meaning of "bodily injury,"

"physical injury ... or resultant death of any person which results directly from a motor

vehicle accident." Clearly Sara E. Lager suffered "bodily injury" as defined in the

definitional section because she suffered "physical injury" and as a result of the

"physical injury" death ensued. It is also just as clear that Fred L. and Cathy R. Lager

did not themselves suffer"bodily injury", either under the definitional section of the

Policy defining "bodily injury" nor pursuant to the case law of this State. Neither Fred L.

nor Cathy R. Lager suffered "physical injury" in the "motor vehicle accident" They were

not occupants of the "motor vehicle" which took Sara's life, and therefore, suffered no

"physical injury" as a direct result of the "motor vehicle accident." In fact Fred L. and

Cathy R. Lager have not suffered "physical injury" whether they occupied the vehicle or

not, and they certainly did not die, norare they making claims for their own "physical

injury" or "resultant death" for the reasons just expressed. Likewise, Fred L. and Cathy

R. Lager are not making a claim "for the bodilyinjury" suffered by Sara E. Lager. Such

claims for "physical injury" would havebeen available to Sara E.Lager pursuant to the

coverage provisions, had she survived the impact of the collision, as wellas

10':



survivorship claims if she subsequently died as a result of those physical injuries, so

long as the representative of her estate could establish conscious pain and suffering

experienced by her. In that Sara E. Lager occupied an "other owned motor vehicie" at

the time of the collision, she would have been precluded from any recovery for her own

physical injury, had she survived, and the representative of her estate is precluded from

recovering damages for Sara's claims of survivorship, if any, for the same reason. It is

clear, therefore, that the only claims pending before this Court are the claims not "for"

the "bodily injury" actually suffered by Sara E. Lager personally in the nature of

survivorship, but rather for the "exclusive benefit of the ... parents of the decedent, all

of whom are rebuttably presumed to have suffered damages by reason of the wrongful

death...." See R.C. 2125.02(A)(1) (Emphasis added.) More specifically still, the

claims currently pending are "because of' or "by reason of' the wrongful death.

Webster's New World Dictionary of the American Language, College Edition (1966) at

131 defines "because of' as "by reason of; on account of."

Appellant, Nationwide Mutual, it would appear from the arguments now

presented, that they would agree that the "because of bodily injury" language in the

coverage section of the policy would provide for claims sounding in wrongful death

"because of' or by reason of the bodily injury suffered by Sara E. Lager.' Appellant's

focus now, and therefore, their argument is, that aithough claims of wrongful death are

covered, they are excluded because the word "for" in the other owned auto exclusion

has the same meaning as "because of' in the coverage provision.

1 Itshould be rioted thai Nationwide Mutual's position orrthis issue has changed from its original position
attfie^triahlevel and that^this changein position is relevant onihe issue of what Nationwide Mutual
inteiided the w8rd "for" to mean in tlie other owned auto exclusion clause which Appellee will discuss
later.

9.1,



Appellee agrees with Appellant that the word "for" can sometimes have the same

meaning as the phrase "because of." Appellee further agrees that, as stated by

Appellant, the word and phrase, respectively, "may be used interchangeably (emphasis

added)"2 at least in certain contexts. It wouid logically follow, just as easily, that the

word and phrase may not be used interchangeably in every context. Hall v. Nationwide

Mut. Fire Ins. Co., 10t' Dist. No. 05AP305, 2005-Ohio-4572, discretionary appeal not

accepted, 108 Ohio St. 3d 1416, 2006-Ohio-179. In the universe of logical possibilities

"for" can always be substituted for "because of' but "because of' cannot always be

substituted for the word''for." Just as all "cars" can be included in the "universe" of

"motor vehicles" yet all "motor vehicles" cannot be included in the "universe" of "cars."

While Appellant has directed this Court to just one of the definitions, and possible

usage of the word "for" they ignore a myriad of others. One reasonable definition of the

word "for" that would, could, or in fact, does apply in the context of the exclusion clause

is "notwithstanding" or "in spite of." Webster's New World Dictionary of the American

Language, College Edition (1966) at 564. "Notwithstanding" is defined as "in spite of."

Id at 1005. Both the word and the phrase, when used in this sense are prepositions. Id.

meaning "in regard to"; "with reference to." !d. at 303: The word "concerning" is also

at page 1005. The word "for" can also mean "as concerns." Id. at 564. "As concems"

defined as'in regard to" "with reference to" and additionally, "having to do with." Id.

The word "for" may also mean "to the extent of." Id. at 564: "Extent" can mean

"coverage," 1d at 515. and therefore, the exclusion could read, "(t)his coverage does not

apply to anyone'to the coverage' of bodily injury or derivative claims." "For" may also

mean "in defense of;" or "in favor of." Id. at.564. "In favor of' can be defined as

2 Merit Brief of Appellant at 4.



"supporting," "to take advantage of," "payable to." ld. at 530. "For" may also mean

"meant to be used in a specified way," as in "money for bills" ld at 564 or in this case

"coverage ... for bodily injury." "For" can mean "suitable to" or "appropriate to." Id.

"Suitable" can mean "that suits a given purpose." Id. at 1458. This list of definitions and

possible usages of the word "for" is not meant to be exhaustive, but is intended to

demonstrate that there are many other reasonable and rational definitions of the word

that might apply in the context of the exclusion clause and would, therefore, render the

clause susceptible to more than the single interpretation advanced by the Appellant.3

Likewise the cases of American Ins. Co. v. Naylor, 103 Colo 461, 87 P. 2d 260 and

Kelly v. State Personnel Board of California, 31 Ca. App. 2d 443, 88 P. 2d 264, do not

stand for the proposition that "for" means "because of' in every, or specifically in this

particular, context.4

As previously stated, words and phrases may not only possess "naturally and

commonly" accepted meanings, but they may also acquire meanings consistent with

"commercial or technical" applications within the industry in which they are used.

3 It is important to pointout that the phrase "BodilyInjury"as contained in the other owned auto exclusion
is expressedin bold print and therefore, has a specific meaning given to the words by the definitional
section of the policy. That definition is peculiar only to the injuries sustained by Sara E. iager and does
notencompass the injuries antl damages sustained by Fred and Cathy Lager for aspreviously

wife butwas broad enough to include intereston loss of soaety companionship and.sennces In the

and for "loss of servicesand compamonship." Naylor, 103 Colo 461, p. 260 Interestwas allowable
pursuant to statute "for personal injuries," "fatal and non-fatal," "sustained by any person/d. at 264.
The frial court denied the Plaintiffsrequest: The court of appeals "amended" the decision to include
infe^est, !tl. at?65, reastining that the'statutedid 'not restrict interest on judgments only to the deaesler^t

4 For example, in Naylorthe Plaintiff sought interest on a judgment for damages "for the death of his wife"

disccussed, Fred and Cathy 1-ager did not sustain bodily injury.

and if the word fatal, had-not beep moluded Put simply- Naylord^d not involve the interplay btstween the
was not, ipcluded. in.tFie s'tatute, or if the statute had read; "for bodily injury" instead of "pe[sonal injury"

also mean "beoause of would not be appropriate. Id. at 264-265. Appellee submits that the outcome in11
Naylor might Jiave been different if:the `statute had read "for" but not "because of' or if the word "fafal"

context or tne statute xor• personai;rnjuryinciuaea Tataiinjuries° ana, tnererore, ine person oringing cne
cfatrrr wouldby necessity, be ^omeone othertfian the dededent. Interpreting "for" in that context not to

words for and because of as in-the instant action.



Gomolka (1982), 70 Ohio St_ 2d 166, 167-168, 172-173. The motor vehicle liability

insurance industry, and particularly in the area of uninsured/underinsured motorists

coverage is, and has been, governed by R.C. 3937.18, commonly referred to as the

uninsured and underinsured motorist statute. While the statute has undergone many

changes throughout the years the language of the statute relevant to this discussion has

not.5 The statute reads in pertinent part that "(u)ninsured motorist coverage ... shall

provide protection for bodily injury ... including death ... for the protection of insureds .

.. because of bodily inlunr ... including death, suffered by any person insured under

the policy." R.C. 3937.18(A)(1) (Emphasis added.) The legislative intent behind the

choice of this language has been interpreted as providing uninsured and underinsured

motorist coverage for wrongful death. Wood v. Shepard (1988), 38 Ohio St. 3d 86, 89-

90, 526 N.E. 2d 1089. Likewise, the phrase "for bodily injury" has been subject to

interpretative analysis as well within the insurance law context. In Kraut v. Cleveland

Ry. Co: (1936), 132 Ohio St. 125, 7 O.O. 226 5 N.E. 2d 324 this Court held that action

brought by husband for loss of services and expenses for care of wife "growing out of'

her bodily injury is not one "for bodily injury," and therefore, two year statute of

limitations for bodily injury did not apply. Id. at 125, Syllabus of the Court. In Dean v.

Angelas (1970), 24-0hio St. 2d 99, 53 0.0. 2d 282, 264 N.E. 2d 911, this Court held

that wife's action for consortium and medical expenses incurred by reason of husband's

bodily injury were not subject to statutes of limitations applicable for bodily injury to

husband: Id. at 99-100. In Comman v. Bover (1960). 171 Ohio St. 233. this Court held

that consortium.claims of husband for consequential damages is not one for malpractice

5 Ttie.stat4ftory languagecited is contained in both versions of R.C. 3937.18(A)(1) as amended by
AMENDt=D Substitute H.B. 261, effective September 3, 1997, and AMENDED Substitute S.B. 267 ,11
effO I ctive,September 21, 2000.
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and therefore, not subject to one year statute of limitation "for malpractice." Id.

Syllabus. "(B)y no stretch of the imagination can plaintiffs cause of action be 'for

malpractice'." Id. at 237. In Koler v. St. Joseph Hospital (1982), 69 Ohio St. 2d 477,

defendant-appellant's argued that damages sought by decedent's representative

"because of the death" of decedent was subject to one year statute of limitations for

medical malpractice and not two year statute of limitations for wrongful death. Id. at

480. This Court held two year statute for wrongful death applied. ld. See also Klema v.

St. Elizabeth's Hospital (1960), 170 Ohio St. 519.

The Appellant, Nationwide Mutual, has directed this Court to the case of

Tomlinson v. Skolnik (1989), 44 Ohio St. 3d 11, 540 N.E. 2d 716 overruled on other

grounds by Schaefer v. Allstate Ins. Co. (1966), 76 Ohio St. 3d 553, 668 N.E. 2d 913, in

support of its proposition that "damages for bodily injury" means the same as damages

"because of' bodily injury.6 Tomlinson is distinguishable in many respects and does not

stand for the proposition argued by this Appellant. Unlike the coverage provision in the

case sub judice the coverage provision in Tomlinson provided coverage in pertinent

part, "forbodilyinjury ... damage." !d. at 13. Although#he opinion in Tomlinson did not

specifically state that the aforesaid coverage provision included coverage for wrongful

death and consortium damages such conclusion is implicit from the decision. The very

fact that the court addressed the limitation of liability provision in an effort to determine

whether consortium claims could be limited to the "each person" limitation under the

policy supplies the answer. If the court was of the opinion that the word "for" in the

coverage provision did not cover such claims it simply would have said so and would

iot;fia,ve engaged inany further inquiry regarding the monetaryJimits of coverage:

6 Merit Brief ofAppellant at 5.
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Although the policy before the court in Tomlinson was a liability policy it can readily be

assumed that the coverage providing "for bodily injury ... damages" must provide

coverage, not only for bodily injury, but also damages for wrongful death and derivative

claims as well. Although Tomlinson did not involve claims for wrongful death it did

involve consortium claims which incidentally are claims, as the court determined,

"arising out of or because of bodily injury." Id. at 14-15. After determining that

consortium claims are not bodily injury claims, or as Justice Brown points out in his

dissent, "not for bodily injury," Id. at 16, the court reasoned that "when read in context,

'due to"for' and 'resulting from' are all synonyms for'because of or'arising out of." ld.

at 15. (Emphasis added.)

The coverage provision and the limitation of liability clause in Tomlinson both

used the word "for," and therefore, effectively and precisely tracked the coverage which

was extended and that which was limited. Tomlinson simply does not stand for the

proposition that'for" always means "because of' atthough the court held that it did in the

context of the policy in that case. Appellee would agree that if the phrase "for bodily

injury" was employed in the coverage provision in the instant action instead of the

phrase "because of bodily injury" the facts would of course be different and it is likely

that this case would not have traveled so far. Tomlinson is not without benefit in that it

does provide an effective analysis and supports the argument of the distinction this

Court has historically. made between claims "for bodily injury" and claims "because of

bodily injury." In view of the foregoing Justice$rown's concurring opinion in Cincinnati,

tns: Co. v. Phillips (1990), 52 Ohio St. 3d 162 is not as "arbitrarily reasoned" as

Appellant suggests, when he states, "(c)laims for wrongful death(and loss of



consortium) are not claims 'for bodily injury' although they may be claims arising out of

bodily injury." Id. at 166. In his concurring opinion, Justice Brown suggested:

(1) that wrongful death claimants do have separate
claims under R.C. 2125.02(A)(1);

(2) that under R.C. 3937.18 an insurance carrier
may apply a single limit to separate claims
arising out of a single bodily injury provided
thepo ► icy limitation tracks the corresponding
limitation on liability coverage; but

(3) that insurance companies have the burden of
stating policy limitations clearly and
unambiguously. Id. at 167.

In State Farm Auto. Ins. Co. v. Rose (1991), 61 Ohio St. 3d 528, this Court

recognized in its decision the merits of the concurring opinion of Justice Brown in

Cincinnati and held that policy limitations must track the corresponding limitation on

liability coverage and must be unambiguously stated. State Farm Auto. Ins. Co. v. Rose

(1991), 61 Ohio St. 3d 528, syllabus. This Court has property recognized the

distinctions between claims which "arise out of' and :"because of bodily injury" and

claims "for bodily injury.:" In fact, such distinctions must be made given the variety of

claims and causes of action, which are available to persons injured and the different

remedies which ean apply to each. In recognition of these distinctions, this Court has,

through its decisions, stressed the importance of distinguishing clearly and

unambiguously thecoverage which is being provided and the coverage which is being

PYahirlad As the author of the insurance oolicv. Aonel ►ant, Nationwide Mutual, has

chosen, by its own Words, to extend coverage "because of bodily injury" and to exclude

coverage only "for bodily injury" in the other owned auto exclusion. For the reasons

previously stated, the words and phrases are susceptible of more than one meaning
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and Appellant has simply failed to unambiguously track the coverage which it claims it

intended and the coverage which it now desires to take away.

If this Court were to assume arguendo that the word "for" as used in the

coverage exclusion means "because of', as Appellant suggests, then what would be the

intent and purpose of the additional language, "or derivative", or "or derivative claims"?

If the phrase "because of' were inserted into the exclusion in place of the word "for" the

clause would read:

A. This coverage does not apply to anyone because of bodily
injury or derivative claims.

The exclusion provision separates the phrase "bodily injury" and derivative with

the word "or." The word "or" is "a function word indicating an alternative between

different or unlike things," Pizza v. Sunset Fireworks Co., Inc. (1986), 25 Ohio St. 3d 1,

4-5, 25 OBR 1, 494 N.E. 2nd 1115. "That is, the policy's use of the disjunctive'or

indicates that the two phrases were not intended to have the same meaning...". Ohio

Govt; Risk Mgmt: Plan v. Narrison (2007), 115 Ohio St. 3d 241, 247, 2007-Ohio-4948.

Thus; the phrase "because of bodily injury" in the above example would have to be

interpreted to mean only wrongful death, survivorship, and bodily injury claims if the

Court were to give meaning to the balance of the phrase,"or derivative claims." In

Tomlinson, it was expressed that, "(a) claim for)oss of consortium is a derivative action,

deriving from a spouse's claim for bodily injury." Tomlinson (1989), 44 Ohio Sf. 3d 11,

14: Tomlinson also expressed thafsuch claims are "because of bodily injury." Id at 15.

In addition„this Court has held that actions for wrongful deathare independent causes

of action and are not derivative claims. Thompson v. Wing (1994), 70 Ohio St. 3d 176,

18



183. In view of the foregoing, the phrase would have to be read as, "(t)his coverage

does not apply to anyone because of bodily injury or because of bodily injury. Or it

could read, "(t)his coverage does not apply to anyone because of bodily injury."

Thereby deleting the words "or derivative claims" entirely. In either case, the words "or

derivative claims" are surplusage and have no meaning. In order to give all of the

words contained in the first sentence of this exclusion clause meaning, the clause must

be read as "for bodily injury," which is interpreted as meaning ony the exclusion of

bodily injury suffered by Sara E. Lager and any survivorship claims which might have

been available to her personal representative for any conscious pain and suffering she

experienced prior to her death. The exclusion would also exclude any derivative claims

as well. Given the differing choice of words and phrases employed by the Appellant in

the coverage provisions of the policy, as compared to the exclusion clause, and

considering the common and ordinary meanings attached to those words, such an

interpretation is reasonable. "In construing a written instrument, effect should be given

to all of its words, if this can be done by any reasonable interpretation." Wadsworth

CoalCo: v. Silver Creek Mining & Ry. Co. (1884), 40 Ohio St. 559, paragraph one of the

syllabus:

Appellant has not been consistent with its choice of words throughout the policy.

In the same coverage exclusion, Nationwide Mutual employs the phrase "arising out of

bodily injury" in paragraph (B)(2). Clearly Appellant's choice of words in this section of

the very same exclusion provision was intended to exclude coverage because of bodily

injury, and therefore,any and all causes of action claimed by an insured because of

bodily injury sustained by any person not insured. According to Appellant "arising out
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of' has the same meaning as "because of."' If so, then, in any and all sections of the

policy where the words "for," "because of," or "arising out of," are found, they should be

interpreted as having the same meaning. That is, of course, if the Appellant's logic is to

remain consistent. If the phrase "for bodily Injury" in the other owned auto exclusion

means "because of' or "arising out of' bodily injury, it would have been a simple matter

to utilize the "arising out of' phrase in place of the phrase actually used just a few short

paragraphs prior. This is, of course, if the intent of appellant was in fact to exclude

claims arising out of bodily injury in the other owned auto exclusion. This same

reasoning was discussed by this Court recently in Ohio Govt. Risk Mgt. Plan, 115 Ohio

St. 3d 241, 247-248.

In the Medical Payments section of the policy, the Coverage Agreement reads in

pertinent part:

We will pay usual, customary and reasonable charges:

1. for expenses incurred for: (emphasis added)

b) funeral costs;

due to accidental bodily injury suffered by you or a
relative while occupying your auto.$

The poiicy defines "Usual, Customary and Reasonable Charges" in pertinent part

2. "USUAL, CUSTOMARY AND REASONABLE CHARGES"
as:

means charges for services or supplies covered under this .
policy, which are:

a) usual and customary in the place where provided; and

notmore than what would have been charged if the
injured person had no insurance; and9

7 Merit Brief of Appellant, p.5
8 (Page U1 of D0endant's Exhibit CC, a certified copy of the policy:)



Clearly the coverage does not include "expenses incurred" because of "funeral

costs, such as interest on credit cards used to pay for funeral expenses, although it

would cover the usual, customary and reasonable charges for the funeral itself..

Additional evidence of Appellant's inconsistent choice of language can be found

in the Limits and Conditions of Payment provisions of the Uninsured Motorists

Coverage. Those provisions read in pertinent part:

1. The limit shown:

a) for bodily injury for any one person applies to one person's
bodily injury, including death, and includes all claims resulting
from or arising out of that one person's bodily injury, including
death. Any and all claims, including but not limited to any claim for
loss of consortium or iniury to the relationship arising from this
bodily iniury, including death, shall be included in this limit: This
per person policy limit shall be enforceableregardless of the
number of insureds, claims made, vehicles or premiums shown in
the Declarations or policy, or vehicles involved in the accident.

b) for bodily injury for each occurrenceis, subject to the per
person limit described in paragraph a) above, the total limit of our
liability for all covered damages when two or more persons sustain
bodily injury; including death, as a result of'one occurrence. ^(
and all clairns, including any claim for loss of consortium or injury to
the relationship, arising from this bodilv iniurv. including death,
shall be incluiled in this limit: The per occurrence policy limit shall
be enforceable regardless of the number of insureds, claims
made, vehicles or.premiums shown in the Declarations or policy, or
vehicles involved in the accident.

3. The limits of this coverage will be reduced by any amounts
available for payment by or on behalf of any liable parties for all
claims, including claims for bodilt[iniurv,.loss of consortium, iniurv

'to the relationshig. and anv and.all other.claims.

4. Damages payable, if, less thar ► the limits of th'is coverage, will be
reduced by any amounts available for payment by or on behalf of

ri y:nct claims for bodilir injluany Ilable parties for ail claims, includ
=` ail otherloss of consortiuln.inurjy to:#he.relations and<anv and



claims.10

The aforesaid limitation provision specifically delineates "any claim for loss of
consortium or injury to the relationship arising from this bodily injury, including
death..."

"(T)his" referring to "for bodily injury."'i

Paragraph b) of the limitation provision states, "any and all claims, including any

claim for loss of consortium or injury to the relationship arising from this bodily injury,

including death..."tz Again, "this" referring to "for bodily injury."

Paragraphs 3 and 4 of the limitation provision again refer to "for bodily injury"

and then go on to add "for loss of consortium, injury to the relationship, and any and all

other claims."

It is clear from the foregoing that Appellant clearly has demonstrated in other,

sections of this insurance policy, and even more specifically within the UM/UIM section,

that it is very knowledgeable of the words and phrases which define the claims of

consortium, wrongful death, and, in fact, the all inclusive, "any and all other claims."

What is even more instructive is that appellant includes the words and phrases

describing consortium, wrongful death, injury to the relationship and any and all other

claims, in addition to, and in the same paragraphs as the phrase "for bodily injury." If

"for bodily injury" in this context is also meant to mean, "because of" then the limitation

clauses are replete with surplusage.

If, in fact, the phrase "for bodily injury" is to be interpreted in the context of the

other owned auto exclusion as meaning "because of," and therefore, meant to

. .. ^.. . ^..:^:.encompass claims for wrong

10 Page.U4 of Defendant's ExhibiYCC, a certified copy of the policy (emphasisadded).

11 Page U4 of Defendant's Exhibit CC, paragraph a) a certified copy of the policy (emphasis added).
12 Id at oaraarauh b).



it would not have chosen to simply use the phrase "for bodily injury" exclusively

throughout the limitation provisions. What is even more curious is why the more

expansive and more inclusive language was not employed in the other owned auto

exclusion, if, in fact, the intent was to actually exclude claims sounding in wrongful

death.

To accept Appellant's proposition of law upon the limited evidence and

explanation offered in support of the same, would unreasonably limit the inquiry and

ignore the inconsistent phraseology used in the balance of the insurance contract. As

stated by this Court:

insurance contracts may not be read in so circumscribed a fashion. One may not
regard only the right hand which giveth, if the left hand also taketh away. The
intention of the parties must be derived instead from the instrument as a hole,
and not from the detached or isolated parts thereof. Gomolka (1982), 70 Ohio St.
2d.166, 172.

It is at least interesting, if not instructive, to note#hat appellant's position

regarding the coverage provision of the policy and its interpretation seems to have

changed. In the Trial Court, appellant conceded that "Sara E. Lager's permanent

address, residence or domicile as of January 26, 2003 was her parent's home." After

conceding this issue, and by definition, conceding her status as a covered person under

the policy, argued that Fred L. and Cathy R. Lager still could notrecover because they

were not involved in the motor vehicle accident. Appellant argued further that they did

not sustain bodily injuries themselves, and that the insurance policy required that the

person making the claim must be the one who sustained the bodily injury13 Although

appellants did not state specifically why they interpreted the policy in this manner, it

could certainly be implied that their position at that time was that the phrase "because



of bodily injury" was limited in definition to cover claims only for an insured who actually

sustained the bodily injury. In other words, Fred L. and Cathy R. Lager were permitted

to bring claims for their own bodily injuries, but not "because of bodily injury" of their

relative, Sara E. Lager. It would at least appear, therefore, that appellant now argues,

or at least concedes, that Fred L. and Cathy R. Lager may bring claims because of the

bodily injuries of their daughter sounding in wrongful death, but are excluded by the

other owned auto exclusion. It would certainly seem, therefore, that while tlieir

argument in the trial court was that "because of' means "for bodily injury," the argument

now is that "for" means "because of bodily injury." This apparent change of position is

relevant only to point out that the Appellant itself may have once held a different intent

as to what the policy language means than it now holds, orat least argues today.

A vast majority of our district courts of appeals have examined the issue now

before this Court. In Hall v: Nationwide Mut. Fire Ins. Co., No. 05AP-305, Court of

Appeals of Ohio, Tenth Appellate Dist. Franklin County, 2005 Ohio 4572, 2005 Ohio

App: LEXIS 4132, September 1, 2005, Rendered Discretionary appeal not allowed by

Hall v. Nationwide Mut. Fire 1ns. Co. 2006 Ohio 179, 2006 Ohio LEXIS 88 (Ohio, Jan.

25, 2006), the court examined the very same issue with the exact same policy

language, and with the exact same insurance company as in the case sub judice. In

that case, the court agreed with the trial court that the phrase "'because of bodily injury'

when discussing UM/UIM coverage," and then using "the phrase' for bodily injury' when

discussing exclusions to thatcoverage," are not-interchangeable inall situations. id.

Like the Appellee herein, the Plaintiff in Hall had brought a wrongful death action for the

death of a child who was operating a motor vehicle not insured under the policy_ Id.



The court in Hall found the language contained in the policy to be ambiguous and

construed the ambiguity against Nationwide Mutual and in favor of the insured. For the

same reasons stated by the court in Hall the language contained in the policy before

this Court is ambiguous and must be construed against Appellant, Nationwide Mutual.

The court in Hall also held that the attempt by Nationwide Mutual Fire Ins. Co: to

exclude compensation for derivative claims under the other owned auto exclusion did

not exclude wrongful death claims. Id.

Other jurisdictions have also held the other owned auto exclusion excluding

bodily. injury damages does not exclude damages for wrongful death. See, Kotlarczvk

v. State Farm Mut. Auto, Inc. Co., Lucas App. No. L-03-11-3, 2004-Ohio-3447; Aldrich

v. Pacific1ndemn. Co., 2004-Ohio-1546, Seventh Dist. Ct. of App., Columbiana Co.

Decided march 26, 2004; Adams v. Crider, 2004-Ohio-535 Third Dist. Ct. of App.,

Mercer Co. Decided February 9, 2004; Gaines v. State Farm Mutual Auto Ins. Co..

Tenth Dist. Ct: of App. No. 01-AP-947(2002)-Ohio-2087, Decided April 30, 2002;. Estate

of Monnig v. Proaressive lns. Co., 2004-Ohio-2028, Fourth Dist. Ct. of app. Decided

April 15; 2004; Brunn v. Motorist Mut. Ins. Co.. 2006-Ohio-33, Fifth Dist. Ct. of App.

Decided January 5, 2006; Dickerson v. State Farm Mut. Auto Ins. Co., 2003-Ohio-6704,

Third Appellate Dist. Ct. Decided December 15, 2003; Roberts v. Wausau Business 1ns.

Co. 149 Ohio App. 3d 612; and American Modern Home Ins. Co. v. Safeco Ins. Co. of

Illinois, 2007-Ohio-6247 Eleventh Dist. Ct. of App. Decided November 21, 2007.

Appellate cites this Court to Touhv v. Taylor, Case No. 4-06-23, Court of Appeals

of Ohio, Third Appellate District, Defiance County, 2007-Ohio-3597, 2007 Ohio App.

LEXIS 3305, in support of its proposition oflaw.
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The court in Touhv found no ambiguity in construing the insurance coverage

provision and the other owned auto exclusion provision contained in the insurance

policy before the court.

We acknowledge that the insurance policy at issue includes
'because of bodily injury' in the coverage section and for bodily
injury' in the policy's exclusion. However we do not believe that the
language in the policv is in any way ambiguous. The insurance
policy at issue defines bodily injury as 'bodily harm, sickness, or
diseases, including required care, loss of services and death
resulting therefrom.' Because the definition includes'death
resulting therefrom,' there is no rational distinction between the
phrases 'for bodily injury' and 'because of bodily injury.' Touhv,
2007-Ohio-3597, Page 11.

Touh does not stand for the rule of law that the phrases "because of bodily

injury" and "for bodily injury" are never ambiguous.

In fact, it is clear from the Opinion in Touhy that the court's ruling was limited to a

factual examination of the insurance provisions employed in the insurancepolicy before

the court. It is only in the context of those provisions, and the language employed, that

the court found no ambiguity.

While the Appellee does not agree with the holding inTouhv, and especially the

rationale in support of the same, the Appellee does understand how the court coutd

have arrived at the result and the reasoning which could have supported the

conclusions attained. In spite of the holding and rationale, however, any application of

Touhv to the facts and issues which pertain here is difficult#o discern.

The definition of bodily injury containedwithin the insurance policy before the

court in TouhV stated:

The policy defines bodily,injury as "bodily harm",
sickness or diseases, including r'eguired care, loss of

-ath resultinci therefi
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Touhv at p. 9 (emphasis added)

Touhy involved claims for wrongful death brought by a mother and father for the

wrongful death of their son. Id. at 5. The other owned auto exclusion contained the "for

bodily injury" language as that phrase is contained in the policy of the Appellees' in the

instant action. It is here where the similarities end. The other owned auto exclusion

before the court in Touhy can easily be read as follows, and in pertinent part:

We do not provide Uninsured Motorist Coverage... for
required care sustained by an insured

It could also read:

We do not provide Uninsured Motorist Coverage...for
loss of services sustained by an insured

In fact, it could be interpreted as death resulting from'9oss of services" or#rom

"required care."

Although the later example seems somewhat nonsensical, in that, inclusion of

the'9oss of services" and "required care" language seems somewhat misplacedin the

context of the bodily injury definition. In any event, it is easy to see from the language

of the competing insurance clauses in Touhv how the court could have interpreted the

provisions without a finding of ambiguity.

The wrongful death statute specifically permits damages for'9oss of services"

and loss of "care" within its provision. Section (B) of R.C. 2125.01 states:

(B) Compensatory damages may be awarded in a civil
action for wrongful death and may include damages
for the following:

(2) Loss of services of the decedent;

(3) Loss of society:of the decedent, including loss of
companionship, consortium, care,assistance,



attention, protection, advice, guidance, counsel;
instruction training and education suffered by
...parents, or next of kin.

What is more instructive is that the coverage provision in Touhy as well as the

other owned auto exclusion specifically named the "insured" instead of providing

coverage in the disjunctive for "you" or a "relative" as in the policy in the case before this

court. The coverage provision in Touhv stated in pertinent part:

We will pay compensatory damages which an
"insured" is legally entitled to recover ... because of
bodily injury:

1. sustained by an "insured"

As previously discussed, the exclusion clause excluded "for bodily injury"

sustained by "an insured."

It does not express or identify any particular insured, just an insured: Nor does

it provide alternativesin the disjunctive as in "you or a relative" as in the present case

before thisCourt, which not only identifies the individuals, but provides alternatives for

recovering for another's loss as in:

We will pay compensatory damages that "you"... are
legally entitled to recover... because of bodily injury
suffered by a relative.... (Page U1 of Defendant's
Exhibit CC, a certified copy of the policy).

In Touhy for example, the exclusion could read:

"We do not provide uninsured motorist coverage... for
requlrea care sustainea ny an insurea.

The "insured" would orcould mean the decedent in Touhv, his m

or all of them.: Therefore, the clause could be interpreted to mean his parents, who

were also insured. As parents, they could be precluded for their damages, not only for
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consortium, but for wrongful death as well. In addition, the legal representative of the

decedent could be precluded from maintaining a survivorship claim on behalf of the

decedent, had he survived, and the decedent, had he survived, would also be precluded

for bodily injury claims because he occupied an other owned motor vehicle at times

relevant. These results could prevail even though the son was the motor vehicle's only

occupant.

In addition to the foregoing, the exclusion in Touhv contained the words "death

resulting therefrom". Therefrom is defined as "from this"; "from that; and "from it."

Webster's New World Dictionary of the American Language. College Edition(1966)

paae1512.

When the word "therefrom" is added to the definition of bodily injury, it takes on

an added dimension, a dimension which is not included in the Lager bodily injury

definition. By way of example, the definition of bodily injury in Touhv might read:

"loss of services and death resulting "from that"

The word "from" is defined as, "caused by" or "because of." Webster's New

World. Dictionary of the Ame(can Language, College Edition (1966) page 582.

As previously discussed, the claims for Fred L. Lager and Cathy R. Lager are not

affected;by the language in the other owned auto exclusion pertaining to the exclusion

of derivative claims because the claims of Fred L. Lager and Cathy R. Lager are for

"derivative claims" are not wrongful death claims. The policy in Touhv is less specific

wrongful death, which is not affected by "derivative" exclusions. "Derivative" or rather

and is amenable to more flexibility in its interpretation when it describes'9oss of

services" and "requiredcare." Terms whichmight easily have application in both
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consortium and wrongful death context, and which appellant suggests it probably did.

In that, the court found no ambiguity, it is easy to see why the other owned auto

exclusion was triggered.

What Appellant, Nationwide Mutual, may have intended and what they actually

provided to Fred L. Lager and Cathy R. Lager in coverage are, and can be, two different

things. Put another way, what they now say they intended, and what they in fact did,

are two different things.

This case involves an exclusion from coverage. The presumption is in favor of

coverage. That presumption has not been effectively rebutted in this case. It is simply

not enough to find and point out one possible definition and interpretation of the word

"for" and suggest that the definition pertains here. This is especially so when such a

proposed definition would be inconsistent withthe word's proposed intended meaning in

other but similar parts of the policy. Simply stated, the coverage provision is certain and

broad in the coverage provided, yet the exclusion of that coverage is not clear and its

meaning is not as certain.

It carreasilybe said that the intent of the policy is to provide coverage to Fred L.

Lager and Cathy R. Lager in the event that their resident relative, an adult under the

age of twenty-five (25), experienced an untimely and unfortunate death while pursuing

her college education far from their home. It could certainly be contemplated by the

parties, when they entered into this contract, that it, in fact, would be likely that a person

of.that age group and living temporarily away, would own their own vehicle. The

language of the policy itself contemplates that scenario. Such a proposition would not

be absurd.



It is an age old conclusion that the purpose behind the uninsured/underinsured

insurance law of this State is to protect persons not vehicles. (Citations omitted). In

fact, R.C. 3937.18 says so. It can also be seen that the policy in this case was

designed to accomplish that objective. The Appellant, Nationwide Mutual, extracted a

premium from Fred L. Lager and Cathy R. Lager for this type of coverage for just this

type of circumstance. They should honor that agreement.

CONCLUSION

Appellee, Fred L. Lager, Administrator of the Estate of Sara E. Lager, deceased,

tespectfully requests that this Honorable Court affirm the Decision and Judgment Entry

of the Court of Appeals of Ohio, Sixth Appellate District, filed and journalized in the

above referenced matter on August 10, 2007, for the reasons decided by said Court

therein, and for a decision consistent with the Proposition of Law advanced by this

Appellee that the language contained in the motor vehicle policy of insurance issued

and delivered by Appellant, Nationwide Mutual Fire Insurance Company to Fred L.

Lager and Cathy R. Lager should be made available to the parents of the decedent to

compensate them for the injuries and damages they have sustained as a direct and

proximate result of the wrongful death of Sara E. Lager, deceased. Appellee

specifically requests that this Court find and otherwise decide that the coverage

provisions contained in the aforesaid policy of uninsured/underinsured insurance

extending coverage "because of bodily injury" is ambiguous when considered with



language contained in the other owned auto exclusion clause of the policy, which

attempts to exclude coverage "for bodily injury."

In the alternative, Appellee respectfully requests this Court to dismiss both

appeals now pending in this cause.

Respectfully submitted
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2125.01 Civil action for RTongfnl death

`When the death of a person is caused by wrongful act, neglect, or default w^hich
would have entitled the party injured to maintain an action and recover damages if
death had not ensued, the ,person who would have been liable if death bad not
Ensued, or the adrninistrator or executor of the estate of such person, as such

273

2125.01 - COURTS-P12OIIATIr7UVL.NTL,B

adtninistrator or executor, shall be liable to an action for damages, notwithstanding
the death of the person injured and although the death was caused under circum-
stances which make it aggravated n urder, mtu-der, or manslaugliter. When the
action is against such adnlinistrator or executor, the damages recovered shall be a
valid claim against the estate of such deceased person. No action for tl e wrongful
death of a person may be maintained against the owne- or lessee of the real property
upon which the death occurred if the cause of the death was the violent unprovoked
act of a party other than the owner, lessee, or a person under the control of the
owner or lessee, unless the acts or omissions of the owner, lessee, or person under the
control of the owner or lessee constitute grass negligence.

When death is caused by a wrongful act, neglect, or default in another state or
foreign country, for which a right to maintain an action and recover damages is given
by a statute of such other state or foreign country, such right of action may be
enforced in this state. Every such action shall be commenced within the tin e
prescribed for the commencement of such actions by the statute of such other state or
foreign country-

The same remedy shall apply to any such cause of action now existing and to any
such action commenced before January 1, 1932, or attempted to be commenced in
proper time and now appearing on the files of any court within this state, and no
prior law of this state shall prevent the maintenance of such cause of action.

(2001 S 108, § 2.01, eff. 7-6-01; 2001 S 108, § 2.02, eff. 7-6-01; 1996 H 350, eff. 1-
27-97'; 1981 H 332, eff. 2-5-82; 1953 H I; GC 10509-166)

1 See Notes of Decisions 2nd Opinions, Stale ex ret. Ohlo Acadenty oj Trial Lawyers v. Slaeward (Ohio

1999), 86 Ohio St.3d 451, 715 N.E.2d 1062.



2125.02 Proceedings; damages alloe•able; limitation of actions; statute of repose
for product liability claims; abandonment of deceased child; deiini-
tions

(A)(I) Except as provided in this division, a civil action for wrongful death shall be
brought in the name of the personal representative of the. decedent for the ex.clusive
benefit of the surviving spouse, the children, and the parents of the decedent, all of

whom are rebuttably presumed to have suffered damages by reason of the wrongful
death, and for the exclusive benefit of the other next of kin of the decedent. A
parent who abandoned a n inor child who is the decedent shall not receive a benefit
in a civil action for wrongful death broughi under this division.

(2) The jury, or the couri if the civil action for wrongful death is not tried to a jury,
may award damages authorized by division (B) of this section, as it determines are
proportioned to the injury and loss resulting to the beneficiaries described in division
(A)(1) of this section by reason of the wrongful death and may award the reasonable
funeral and burial expenses incurred as a result of the wrongful death. In its verdict,
the jury or court shall set forth separately the amount, if any, awarded for the
reasonable funeral and buria] expenses incurred as a result of the wrongful death.

(3)(a) The date of the decedeni's death fixes, subject to division (A)(3)(b)(iii) of
this section, the status of all beneficiaries of the civil action for wrongful death for
purposes of determining the damages suffered by them and the amount of damages
to be awarded. A person who is conceived prior to the decedent's death and who is
born alive after the decedent's death is a beneficiary of the action.

(b)(i) In determining the amount of damages to be awarded, the jury or court may
consider all factors existing at the time of the decedent's death that are relevant to a
detern ination of the damages suffered by reason of the wrongful death.

(ii) Consistent with the Rules of Evidence, a party to a civil action for wrongful
death may present evidence of the cost of an annuity in connection with an issue of
recoverable future damages. If that evidence is presented, then, in addition to the
factors described in division (A)(3)(b)(i) of this section and, if applicable, division
(A)(3)(b)(iii) of this section, the jury or court may consider that evidence in
determining tbe future damages suffered by reason of tbe wrongful death. If that
evidence is presented, the present value in dollars of an annuity is its cost.
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.(iii) Consistent with the Rules of Evidence, a party to a civil action for wrongful
death may present evidence that the surviving spouse of the decedent is remarried.
ff tlrat evidence is presented, then, in addition to the factors described in divisions
,(R)(3)(b)(i) and (ii) of this section, the jmy omcouri' may consider that evidence in
aetermining the dantages suffered by the surviving spouse by reason of the wrongful
death.

{B) Compensatory damages may be awarded in a civil action for wrongful death
and nray include damages for the following:

(1) Loss of'support from tlte reasonably expected earning capacity of the decedent;

(2) Loss of services of the decedent;

-,{3) Loss of the society of the decedent, includ"nig loss of contpanionship, consor-
tium; care, assistance, attention, protection, advice, guidance, counsel, insiruction,
iraining, and education, suffered by the surviving spouse, dependent children, parents,
or next of kin of the decedent;

(4) Loss of prospective inheritance to the decedent's heirs at law at the time of the
decedent's death;

(5) The mental anguish incurred by the surviving spouse, dependent children,
parents, or next of kin of the decedent.

(C) A personal representative appointed in this state, with the consent of the court
making the appointment and at any time before or after the commencement of a civil
action for wrongful death, may settle with the defendant the amount to be paid.

(D) (1) Except as provided in division (D)(2) of this section, a civil action for
wronaiul death shall be commenced within two years after the decedent's death.

(2)(a) 'EExcept as otherwise provided in divisions (D)(2)(b), (c), (d), (e), (f), and (g)
of this section or in section 2125.04 of the Revised Code, no cause of action for
avrongful death involving a product liability claim shall accrue against the manufactur-
sr or supplier of a product later than ten years from the date that the product was

;; delivered to its first purchaser or first lessee who was not engaged in a business in
which the product was used as a component in the •production, construction, creation,
assembly, or rebuilding of another product.

(b) Divi.sion (D)(2)(a) of this section does not apply if the manufacturer or
supplier of a product engaged in fraud in regard to information about the product
and'the fraud contributed to the harm that is alleged in a product hability claim
i^tvol.ving that product.

(c) Division (D)(2)(a) of this section does not bar a civil action for wrongful death
involving a prodnct liability claim against a manufacturer or supplier of a product who
Pade an express, written warranty as to the safety of the product that was for a
period longer than ten years and that, at the time of the decedent's death, bas not
expited in accoidance with the terms of that warranty.

(d) If the decedent's death occurs dtuing the ten-year perioddescribed in division
^D)(2)(a) of this section.but less than two years prior to the expiration of that period,
? avil action for wrongful death involving a product liability claim may be com-
:liienced within two years after the decedent's death.

(e) If the decedent's death occurs during the ten-year period described in division
'(D)(2)(a) of this section and the claimant cannot commence an action :during that
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(122nd General Assembly)

(Amended Substitute House Bill Number 261)

AN ACT

EFFECTIVE SEPTEMBER 3, 1997

To amend sections 3937.18 and 4509.101 and to enact
section 4509.105 of the Revised Code to permit
occupational driving privileges for first-time violators of
the Financial Responsibility Law; and to modify Ohio's
Uninsured and Underinsured Motorists Law by limiting the
insured's right to recover when the owner or o erafo of
th ins e or ve e has an immunity, by requiring
i pen ent corroborative evidence to recover for injuries
caused by an unidentified motorist, and by making other
modifications to the scope of and coverage under the
Uninsured and Underinsured Motorists Law.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. That sections 3937.18 and 4509. 101 be amended and
section 4509.105 of the Revised Code be enacted to read as follows:

Sec. 3937.18. (A) No automobile liability or motor vehicle liability
policy of insurance insuring against loss resulting from liability imposed
by law for bodily injury or death suffered by any person arising out of the
ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle
registered or principally garaged in this state unless both of the following
coverages are OFFERED to persons insured under the policy for loss due
to bodily injury or death suffered by such INSUREDS:

pVP ag
(1) Uninsured motorist coverage, which shall be in an amount of
e e^nival ^n^t_to the automobile liability or motor vehicle liability
and shall rovide0 protection for bodily injury, SIC E or

the,DISEA^T^TCLUDI un er provrsa
superintendent of unsurance,forthe protec on o S thereunder
w o are legally entitied to recover amages from owners or o r o s f
ninsured ve c es e a , stckness, or disease,

' c u ing death suffered by any perso '

For purposes of division (A)(1) of this section, AN INSURED is
legally entitled to recover damages if THE INSURED is able to prove the
elements of THE INSURED'S claim that are necessary to recover
damages from the owner or operator of the uninsured motor vehicle. The
fact that the owner or operator of the uninsured motor vehicle has an
iniinunity, UNDER CHAPTER 2744 OF THE REVISED.:CODE OR A

104 Appendix
(as amended by



"(A) No autoniobile liability or motor vehicle
liability policy of insurance insurintr against loss
resulting from liability iniposed by law for bodily
in;ury or death suffered by any person arising out of
the ownership, maintenance, or use of a znotor
vehicle shall be delivered or issued for delivery in

this state with respect to any Moior vehicle regis-
tered or principally garaged in this state unless both
of the following coverages are orered to persons
insured under the policy due to bodily inju.ry or
death sufiered by such insureds:

-`(1) Uninsured moiorist coverage, which shall be
in an am.ount oi coverage equivalent to the automo-
biie liability or motor vehicle liability coverage and

sball provide protection for bodily injury, sickness,
or disease, including death under provisions ap-
proved by the superintendeni of insurance, for the
protection of insureds thereunder who are legally
entitled to recover from owners or operators of
uninsured nlotor vehicles because of bodily injury,
sickness, or disease, including death, suffered by
any person insured under the policy_

Appendix page 5
(as amended by. S. B: 267)
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