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STATEMENT OF FACTS

Appeliee, Fred L. Lager, Administrator of the Estate of Sara E. Lager, deceased,
generally agrees with the STATEMENT OF FACTS contained in the Merit Brief of
- Appellant, Nationwide Mutua! Fire Insurance Company and in the interest of brevity, and
this Court's t’tules of Practice, will not restate them here.

.Appellee refers to the contract and policy of insurance, and various parts thereof
iseuedand delivered by Appellant, Nationwide Mutual Fire Insurance Company to Fred
L. Lager and Cathy R. Lager, which contract is at issue and which is specifically defined
by policy number 9134C362444. The contract and policy of insurance can be found as
Defendant, Nationwide Mutual,and Fire lneUrance Company Exhiblt CC, attached to
Defendant‘s Motron for Summary Judgment flled February 2, 2006 and Plamtn‘f‘s Fred
L. Lager Admmrstrator of the Estate of Sara E. Lager deceased Exhibit 1 attached to
Plamtrﬁ“s Motion for Summary Judgment and Response to Motion tor Summary
Judgment of Defendant filed February 27, 2006 Both the aforesald motaons were filed
| ._|n the trial court and are identified |n the INDEX filed in thrs Cou:t from the lower courts |
and are more partscularly identified i in the INDEX in lines numbered 30 and 35
respectwely |

At the trral Ievel Appellant rndlcated that. "( )hlS January 26, 2003 automoblle
_accrdent IS subject to the Ianguage of O. R C. 3937 18 as amended on September 3,
| 1997 “(H B. 261) |

Appe!lee is m agreement that the versmn rof R.C: 3937 18 as amended on.

; L ber 3 1997 more ccmmonly referred toas H, B 261 is appllcable to thrs case

'_i_.;(See Defendant_ Nationmde :Mutual Flre Insurance Company s Reply on |ts Motlon for



| Summary Judgment and Response to Plaintiff's Motion for Summary Judgment filed in
the _trial court on March 29, 2006 and identified in the INDEX filed in this case by the
lower courts as line 46.)
When the competing motions for summary judgment were pending in the trial
(:,_ourt, Defendant/Appeliant, Nationwide Mutual Fire Ihsurance Company had conceded
: that it “do'eé not contest that Sara E. lager's permanent address, residence, or domicile
‘as of January 26, 2003 was her parent's home." (Defendant, Nationwide Mutual Fire
Insurance Company's Reply on its Motion for Summary Judgment and Resporis.'e to
'F’iéintiff‘_s' Mctidn for Summary ‘Judgment, filed in the f_rial court on March 29, 2006, page
2). Défendant further arguéd that pursuant to the pb!icy, of insurance at iésue _Fred L
Léger and Cathy R. Lager wou!d have to sustain bodily injury themselves in 6rd_er to
recover alfrd that neither Fred L. Léger nor Cathy R. -.La'g_er were invbiyed .in the motor’
'Véhicl;e céflision, énd therefore, sUs_fainéd no bddily injury coverage undér the policy (Id
at pages 3-4).
As asimple point of clarification, the Ca'm'afo, m@tof vehicle occupied by Sara E.

lager, at the time of the collision, was insured, not by this Appellant, but rather by an

afﬁiiate of Appellant, héméiy,’ Natio_nwide Property and C_asualty Cbndp_an,y.




ARGUMENT iN SUPPORT OF PROPOSITION OF LAW

- Proposition of Law

in a claim for statutory wrongful death damages against a claimant's
uninsured/underinsured moftorist coverage, language providing coverage to
‘claimants "because of bodily i injury suffered" is not excluded by the language
contained in the other owned auto exclusion of the policy excluding coverage
- “for bodily injury or derivative claims." The phrase "because of bodily injury"
- and "for bodily injury” are ambiguous as used in the policy and such ambiguity is
construed and resolved in favor of coverage for the wrongful death claimants.
This case involves the interpretation of a policy of insurance. The "familiar rules
of construction and interpretation” appiicablé to contracts in general apply. Gomolka v.
State Auto. Mut. Ins. Co. (1982), 70 Ohio St. 2d 166, 167, 24 0.0. 3d 274, 275, 436
N.E. 2d 1347, 1348, and cases cited therein. Generally, "words and phrases used in an
“insurance policy must be given their natural and commonly accepted meaning, where
_t'hey 'in_ fact possess such meaning, to the extent that a reas_onablé_ interpretation of the
insurance contract, consistent with the apparent object and plain intent of the parties,
" may be determined." Id at 167-168, see also Dealers Dairy Products Co. v. Royal ins. -
Co. (1960), 170 Ohio St. 336, paragraph-one of the syllabus.
This general rule is qualified in some circumstances to allow for an interpretation
cqn:sisterit?with a "contraciual -d'e'fi_nition, or a commercial or technical meaning acquired
by usage ‘and intended to be used by the parties, or a special meaning rnahifested in
t_h_e--ccsﬁtraétuai- context ... Gomolke, supra, at 172-173, and cases cited therein.
lf after emp[oymg the above general ruies of contract constructlon and |t is

- reasonably concluded that the Ianguage employed in the pohcy is amblguous “rt IS well-' :

. "settled that where provrsrons of a contract of msurance are reasonabiy suscept:ble of

3 n;'one mterpretatlon they wm be construed strlctly agalnst the msurer and N '



liberally in favor of the insured.” King v. Nationwide ins. Co. (1988), 35 Ohio St 3d 208,
21_1 , 519 N.E. 2d 1380, Syliébus. The rationale behind the rule of strict interpretation of
ambiguities against fhe insurer has been expressed as warranted because, "(t)he
_insurer, having prepared the policy, must be prepared to accept any reasonable
interpretation . . . ." Gomolka, supra, at 168, citing Home indem. Co. v. Plymouth
(1945), 146 Ohio St. 96, 101. The rule of strict construction against the insurer and
liberal construction in favor of the insured has been given added significance in the
context of ambiguities found between coverage provisions and exclusions from
coVérrage, In American Financial Corp. v. Firemans Fund Ins. Co. (1968), 15 Ohio St.
2d 171, 44 0.0. 2d 147, 239 N.E. 2d 33, this Court expressed ambiguities invdlving
‘exclusions from COVerage in the following manner:
Itis a fdndamental'rule of law that a contract of insurance
prepared by an insurer and in language selected by the -
“insurer must be construed liberally in favor of the insured
~and str:ctly ‘against the insurer if the language used is
doubtful, uncertain or ambigtous. Munchick v. Fidelity &
- Casuaity Co. of New York, 2 Ohio St. 2d 303, and Butche v.
. Ohio. Casualty Ins. Co., 174 Ohio St. 144. This.is especially
- true where an exception or exclusion from Iuabllltv is contained

inthe gollcy Home Indemnlty Co. v F’Iymouth 146 Ohio
_St 96 _

ln other words the insurer, being the one who selects the
' Ianq_uaqe.. mustbe spemflc in_its use, and an exclusion’

fro ezllablhtv must be clear and.exact in order to be
given effect. Am. Fin. Cop., supra at 173 174

_(Emphasus added ).

B leemse |n Umted States Fid.. & Guar Co. v. L:ghtenmg Rod Mut. Ins. Co
(1997) 80 OhIO St 3d 584 this Court cltlng Am Fin. Corp, held that "for a fee
: exclusu)n contained |n the pollcy is ambiguous and stated further that "(w)hether

L:ghtemng Rod mtended to cover commerc;ial use of Spurlock's vehlcle s wrelevant




because the bol]cy language is imprectse." United States Fid. & Guar. Co-., supra, at
586. |
The added sighificance afforded ambiguities when considering the interplay
between coverage provisions and exclusions from covérage has been exp_ressed as
creating a "presumption” in favor of coverage if not "clearly 'excluded.'-' '_Wtyeré
exceptions, qualifications or exet*nptions_ are introduced into an insurance cb’ntfact, a
general presumption arises to the effect that, that whit:h is not clearly excluded from the
| operation of such contract is included in the operatit)n thereof." Home Indemnity Co. v.
Plymouth (19_4_5),' 146 Ohio St. 96, 32 0.0. 30, 64 N.E. 2d 248, paragraph two of the |
syllabus. See also, King v. Nationwide Ins. Co. (1988), 35 Ohio St. 3d 208, 213-214,
"actual language of'u_ninsurecl_ or underinsuréd . . . provisions, because broadly Writtén,
| may 'cause cbyerage to exceed the scope impliedly intended . . . .",_ anct Moorman v.
Prudential Ins. Co. (1983), 4 Ohio St. 3d 20, 22, 4 OBR 17, 19, 445 N.E. 24 1122, 1124
'T.his Co‘urt hats also exptessed the propér'cohstruction of contract proviSions not
’ necessar;ly in terms of ambigmty but rather in the nature of reooncnlmg clauses which
: are "certaln" versus clauses whlch are "uncertam" on the same subject In Brown ET

AL V. Fowler ETAL 65 OhIO St 507 ('1 902) the court stated

: Certamty in'one part of an mstrument Wi|| always prevail
_ over uncertalnty on the same sub}ect matter in other




In the present case the uninsured/underinsured policy of insurance issued'and
delivered to Fred L. and Cathy R. Lager provides:
YOU AND A RELATIVE

We will pay compensatory damages, including
derivative claims, that you or a relative are

legally entitled to recover from the owner or driver
of an uninsured motor vehicle under the tort law
of the state where the motor vehicle accident
occurred, because of bodily injury suffered by you
or a relative and resulting from the motor vehicle
accident. Damages must result from a motor
vehlcle accident arlsmg out of the:

1. ownershlp;
2. ‘maintenance; or
3. -Use;

_of the uninsured motor vehicie.
-For the purpose of determining the meaning of certain words contai_hed in the
policy of UM/UIM insurance, the policy refers the reader to the definition section of the

' ‘coVerége agreement. The definitions' section déﬁnes the fo_llowing words to mean as

follows:

“POLICYHOLDER" means the first person.named in the
 Declarations. The pollcyholder is the named insured -
- under thls pollcy but does not inciude the policyholder’s
spouse. - If the first named insured is an organization, that
_organlzaﬂon;-ls the pollcyholder :

“YOU” and “YOUR” mean:

.--a)_" the:":'ollcyholder and spouse, if resident of the
' ' hou3ehold when the pollcyholder isa




“RELATIVE" means a natural person who regularly lives
in your household and who is related to you by blood,
marriage or adoption (including a ward or foster child).
“Relative” includes such person, if under the age of 25

. and unmarried, while living temporarily outside your
‘househoid.

“INSURED” means one who is described as entitled to
protection under each coverage.

“WE,” “US,” “OUR,” and “THE COMPANY" mean or refer
to-the company issuing the policy - Nationwide Mutual
Insurance Company, Nationwide Mutual Fire Insurance
-Company, Nationwide Property and Casuaity Insurance
Company, or Nationwide General Insurance Company.

“YOUR AUTO” means the vehicle(s) described in the
Declarations.

“MOTOR VEHICLE" means a land motor vehicle
designed primarily to be driven on public roads. This
" does not include vehicles operated on rails or crawler
treads. Other motorized vehicles des:gned for use
'masn!y off public roads shall be included within the
-definition of motor vehicle while being driven en
_public.roads.

The contr-abt‘ déﬁne‘s’ "bodily injury" as:
“BOD]LY iNJURY” means

a) physma! injury,

b) - sickness;

t).  disease; or

d) resultant death;

-of any_:person ‘which results dlrectly from a motor
1e‘ accldent :

Clearly Fred L. and Cathy R. Lager are covered persons under the UM/UIM

: msurance pollc . Fred L Lager is the frrst person named m the Declaratlons and is,

el therefore"'the "Pohcyholder d As the “Polrcyholder” Fred L. Lagerfurther frts the o




L. Lager and lives in the same household as her hushand, Fred L. Lager, as defined by
the word(s) “you” and “your” in the policy.

Sara E. Lager is likewise a covared person under the uninsured contract in that
she fits the definition of a “RELATIVE.” This is tru'e either because she regularly lives in
the hqusehold of her parents, or at the very 1eas’;, li\fed temporaril_y ouiside of her
parents' household at the time of the collision and her death. Sara was under the age of
25, unmarried, and was temporari!y living in Toledo, Ohio, for the purpose of pursuing

her college edugation.
7 It is clear that Fred L. and Cathy R. Lager, as parenta of their daughter, Sara E.
‘Lager, are legally entitled to recover from the owner or .driver of an uninsured motor
vehicle under the tart faw _of this S_tata for damages they sustained as a .reault of Sara's
| death. In fact, pursuant to Ohio's Wrongful Death__Statute they are rebuttably prasumed
' to have suffered damages. See R C. 2125.01-2125.02.
The -UMfUiM inrsurance policy issued and -dEIivered to Fred L. and Cath'y R.

.Lager by Appellant Natlonw:de Mutual, clearly prov;des that they W|II pay |
compensatory damages mcludmg denvattve clanms " that Fred L and Cathy R. Lager
| are l_egally-entitied to ‘re.co_yer from the owner of dn_ver of an umnsur_ed_mqtor ve_hlcie
uﬁdar'the-tart _'|_aw--¢:.f the state where 'the;motdr Véhicjé accident occurred ,'.rbjec'au_se- of
: -bo_dily i'nju'rys'uffered by...a rela'ti\}e and .reéUItir.l'g fror;n.-fhe motor'vehicle accide'.nt._
The deflnltlon of “Bodliy Injury" c.ontamed in the aforesald policy means in |

_pertment part phys_lcalr_mjur,y or_ : rESL_;It_ant da“ath.,”




The Appellee, as personal representative of the estate of the dece'dent_, Sara E.
Lager, and pursuant io Chio’s Wrongful Death statute has brought this action and is
seeking damages;for the benefit of the parents of Sara E. Lager.

It is clear that coverage is afforded for the claims of Appellee for wrongful death,
- pursuant to the UM/UIM moto'f vehicle policy of insurance issued and delivered toFred
I. and Cathy R. Lager by Appellant, Nationwide Mutual.

Appellant, Nationwide Mutual, argoes , because the decedent, Sara E. Lager,
was occupying a motor vehicle she owned at the time of the collision, and because the
aforesaid motor vehicle was not insured for auto liability coverage under the .policy |
| _i53ued and delivered by A:ppellant, Nationwide Mutual, to Sara’s parents,.UMlU!M
| coverage is excluded.

| _ Appeltant, _Nationwide Mutual, refers to “Coverage Exclusions” con_tained on
pageUZ—U3 of 'the UM/UIM policy. The coverage exolusion states in pertinent part:
Coverage ExclUsions | . |

_A. “This coverage does not apply to anyone for
bodlly injury or derivative claims.

3. Whie any in,s'.u_red.dperates or occupies a motor vehicle:

a).  owned.by;
by furnlshed to; or
c) avaslable for the regular use of;
youora reiatwe ‘but not insured for Auto Liability
. coverage {u_nder this policy. It also.does not apply if
any msured is hlt by any such motor veh|cle

As prewously stated the UMIU!M coverage agreement states that Appellant |

: Natlonfj'rde Mutual “w1|l pay compensatory damages mclud!ng denvatlve ctalms

B _.’t_)_ecause.of ‘bodllv.z 1_._ 1__ [v s

eoff_e_lgeq: by a rela_tuve.




In the coverage section of the UM/UIM policy, the phrase “because of bodily

injury” is used in describing the coverage which is extended.
7 The ooyerage exclusion, however, uses the words “for bodily injury” to define

what is excluded. |

Neither phrase “because of bodily injury,” nor “for bodily injury” is defmed
anywhere in the Policy.

“Bodily Injury,” however, is defined, not in the UM/UIM contract provlsions, but in
the general definition section, as includi_ng within the meaning of "bodily injury,"

' “physmal rnjury . or resultant death of any person which results directly from. a motor
vehicle accident.” Clearly SaraE. Lager suffered "bodlly rn]ury“ as deflned in the
definitional section because she suffered "physical injury” and as a result of the
"physical injury” death ensued. it is also just as clear that F red L. and Cathy R. Lager
did not themselves suffer "bodily m;ury" either under the deflnrtlonal sectlon of the
Pohcy deflmng "bodrly m;ury“ nor pursuant to the case Iaw of th|s State. Neither Fred L.

. nor Cathy R. Lager suffered "physrcal m;ury" in the’ “motor vehicle accrdent " They were

: not occupants of the “rnotor vehicle" whrch took Saras lrfe and therefore suffered no

| "physroal m;ury" asa drrect result of the "motor vehlcle accu;lent " In fact Fred L. and

Cathy R. Lager have not suffered "physrcal rnjury" whether they occupied the vehicle or

not and they certainly did not dre nor are they maklng clalms for their own “physrcal |

__m;ury“ or "resultant death“ for the reasons jUS‘t expressed L|kewrse Fred L and Cathy

;-'.'R Lager are not makmg a clarm "for the bodlly rnjury“ suffered by Sara E. Lager Such '

| :“physrcal |nJury would have been avariable to Sara E Lager pursuant to the :

' r-,cove geprovrsrons had she sunnved the |mpaot of the colhsron as we!l as




survivorship ctatms if she subsequently died as a result of those physical injuries, so
long as the representative of her estete could establish conscious pain and suftering
experienced by her. In that Sara E. Lager occupied an "other owned motor vehicle" at
the time of the collisic‘:n, she would have been precluded from any recovery for her own
physical injury, had she survived, and the representative of her estate is precluded from
recovering damages for Sara's claims of survivorship, if any, for the same reason. ltis
ctear therefore that the only claims pendmg before this Court are the clalms not "for"
the "bodily injury” actually suffered by Sara E. Lager personally in the nature of
eurvivorship, but rather for the "exclusive benefit ofthe . .. parents of the decedent, all
of whom are rebuttably presumed to have suffered damages by reason of the wrongful |

- death...." See R.C. 2125.02(A)(1) (Emphasis added.) More specifically still, the

cleirns' currently pending are "because ot" or "'by reason of" the wrongful death.
~ Webster's New World Dictionary of th'e_A_r'nerican Language; College Edition (1966) at
134 defines _"beoaUSe- of" as "by reason of; on account of."
: Aphe_l:lant, ".NetionWide Mutual, it would' appear from the arguments now
: presented that they would agree that the "because of bodlly m;ury tanguage in the

coverage sectton of the pohcy would provlde for claams soundmg in wrongful death

, _"because of" or by reason of the bodr!y injury suffered by Sara E. Lager Appetlant‘
focus now, and therefore therr argument is, that although claims of wrongful death are
i .covered they are exciuded because the word "for“ in the other owned auto exclusron

~ has .:the;same'meamng- a__s_‘ "b.e.ceuse of" m the_ eoverege'provrsron.

Sue fi s_changed from |ts orlgmalrposmon_r




‘Appellee agrees with Appeliant that the word “for" can sometimes have the same
meaning as the phrase "because of. " Appellee further agrees that, as stated by
Appeliant, the word and phrase, respectively, "_nd_ag; be used interchangeably (emphasis
added)" at least in certain contexts. It would logically follow, just as easily, that the
word and phrase may not be used interchangeably in every context. Hall v. Nationwide
Mut. Fire Ins. Co., 10" Dist. No. 05AP305, 2005-Chio-4572, discretionary appeal not
~ accepted, 108 Ohio St. 3d 1416, 2006-Ohio-179. In the universe of logical possibilities
“for" can aiways be substituted for "because of" but "be_cause of" cannot always be7 _
substituted for the 'word "for." Just as all "cars" can be included in the "universe" of

"motor vehicles" yet all "motor vehlcles“ cannot be mcluded in the "universe"” of "cars.”

~ While Appellant has directed this Court to just one of the definitions, and possrble

‘usage of the word "for" they ignore a myriad of others. One reasonable definition of the
word "for" that would, could, or in fact, does apply in the loontext of the exclusion clause
is "_notwithstand_i_ng"_ or"in soite of" Web.eter's New World Dictionary of the American
Language,_ College Editio_n (1966) at 564. "Not\uithetanding" is defined a.s “in epite of."
d "a'ti_1'0f(}5. .B'oth the word and the phrase, when used in this senee are prepositions. Id..
at page 1005. The word for" can atso mean "as concerns " !d at 564. "As concerns”

_meamng "m regard to"; "with reference to." Id, at 303. The word ' conoerning'" is also

: deﬁned as "in regard to" ".W|th:reference to“ and addltlonally, "havmg to do with." Id.

o The word "for" may also mean "to the extent of " Id, at 564 "Extent“ can mean

R "coverage ! Id at 515 and therefore the exclusron oould read “(t)hls coverage does not_ '

e ap:y to anyone 'to the coverage of bodily lnjury or denvative clatms " "For“ may also B

ense of " or “m favor of.” !d at 564 "ln favor of" can be deﬁned as




"supporting,” "to take advantage of," "payable to." /d. at 530. "For" may also mean
"meant to be used in a 'sp'acified way," as in "money for bills” Id at 564 or in this case
"cbverage . . . for bodily injury.f' "For" can mean "suitable to" or "appropriate to." /d.
"Suitable” can mean "that suits a given purpose.” /d. at 1458. This list of definitions and
possible usages of the word "for" is not maaﬁt to be exhaustive, but is intended tq
demonstrate that there are many other reasonable and rational definitions of the word
that might appiy'in the aohtext of the exclusion clause and would, therefore, render the
clause susceptible to more than ’the'single interpretation advanc'ed by the Appel|aht.3
Likewise the cases of American Ins. Co. v. Naylor, 103 Colo 461, 87 P. 2d 260 and
Kelly v. State Persannel Board of California, 31 Ca. App. 2d 443, 88 P. 2d 264, do not
stand for tha proposition that "for" means "because of" in evefy, or specifically in this
pafﬁc_ula r, context.* |

” -As ptéviodaly atatéd, words and phrases may not only possess "naturally and
c_amm'only“- acaepted,_meanings_,' but thayimay_'also acquife'meanings consisten’t‘with

"cci.rri‘mérciai-_ or technical” applications within the industry in which they are usé_d.

-3 It is |mportant to pomt out that the phrase "Bodlly InJury" as contamed in-the other owned auto exclusmn
is expressed in. boid prmt and therefore has a speclf I meanlng given to the words by the deﬁnmonal

: dlscu s'ed Fréd and Cathy Lager d|d not sustam bodny mjury

'4 Fer-axam:“ te .|n Na"lortha Plairitif s_qught mterest on a judgment for damages “for the death ofh hIS wife"




Gomolka {1982), 70 Ohio St. 2d 166, 167-168, 172-173. The motor vehicle liability
insurance industry, and particularly in the area of uninsured/underinsured motorists
‘coverage IS aﬁd has been, governed by R.C. 3937.18, commonly referred to as the
uninsured and underinsured moterist statute. While the statute has undergone many
change_s throughout the years the language of the statute relevant to this diseuesion Has
not.®> The statute reads in pertinent part that “(u)ninsured motorist coverage . . . shall
provide protecfion for bodily injury . . . including death . . . for the protection of insureds .

. because of bodily injury . . . including death, suffered by any person insured under

the po!‘icy;"' R.C. 3937.18(A)(1) (Emphasis added.) The legislative intent behind the

choice of tﬁis language has been interpreted as providing uninsured and underinsured
moterist‘coﬁera'ge for wrongful death. Wood v. Shepard (1988), 38_0hio St. 3d 86, 89-
| 90 526 N.E. .26'10189. Likewise, the phrase “for bodily injury" has been subject to -
intefpretatiVe aﬁaly'sis as well within the insurance law context. In Kr‘aut V. C!eve!an&
Ry.-Co. (1936), 132 Ohio St. 125, 7 0.0. 226 5_:N.E. 2d 324 this Court held that action
rb'rojq_ght 'by_husbahd- for ios_s'ef services and expenses for care of wife "growing out of"
her bedily injufy is not one "for bodilﬁ injury," and therefore two year statute of
.' Ilmltatlons for bodaly |njury did not apply Id. at 125, Syllabus of the Court In Deanv.
.Angelas (1970) 24 OhIO St 2d 99 53 O 0 2d 282, 264 N. E 2d 911, this Court he!d
"t_ha-t' \_mfe. s action fer consortium and medical expe_nses incurred by reason of husbqnd s
:' -'be&ily 'i-njury \Juéfé nbt'-éubject to statutes of, Iimitations applicable for -bbdily-inju'ry‘ to -

| -‘;husband ld at 99 100 In Corpman v, Boyer(1960) 171 Ohlo St 233 th!S Court held

' '-V'.‘that.ico"' :"ortium claims of husband for consequentlal damages is. not one for malpractlce -

age c:ted is contamed m both versions - of R C. 3937 18(A)(1) as amended by
HB: 261 effectwe September 3 1997 and AMENDED Substitute S B. _2
2000 ST , o h
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and therefore, not subject to one year statute of limitation "for malpractice." /d.
- Syllabus. "(B)y no stretch of the imagination can plaintiff's cause of action be for
Vmalpractit:e'.“ Id. at 237. In Koler v. St. Joseph Hospital (1982), 69 Ohio St. 2d 477,
defendant—appeilant'.s_argued. that damages sought by decedent's representative
"pecause of the death" of decedent was subject to one year statute of Iimitations for
- medical malpractice and not two year statute of limitations for wrongfol death. /d. at
480. This Court held two year statute for wrongful death applied. /d. See also Klema v.
St. Elizabeth’s Hospital (1960), 170 Ohio St. 519.

The Appellant, Nationwide Mutual, has directed this Court to the case of
Tomiinson v. Skolnik (1989), 44 Ohio St. 3d 11, 540'N.E. 2d 716 overruled on other
grounds by Schaefer v. Allstate ins. Co. (1966), 76 Ohio.St. 3d 553, 668 N.E. 2d 913, in
,suopor_t of its.pro.position that "damages for bodily inju.ry“ means the same as-damages

",_':'beca'u'se of" bodity injury_..6 Tomlinson is distinguishable in many respects and does not

' st_and for the proposition argued by this Appellant. Unlike the coverage provision in the

case sub judrbe_me coverage provision in Tomlinson _provided coverage in pertinent

. part, "fori bod_i,l'y ijnjury. .. damage..'? Id. at 13. Aithcugh th'e obini_on m Tom_lins'on, did not
'-'._"specifical-ly' state that the aforesaid coverage 'p'rovision inctuded coverage ‘tor wrongful
_.death and consortlum damages such concluslon is lmpI|c1t from the decision. The very
. ;.fact that the court addressed the hm:tatron of I|ab|I1ty prowsron in an effort to determme

' -. _whether consortium clalms could be hmlted to the "each person” Ilmltatlon under the '

o pohcy supplies the answer If the court was of the Oplnlon that the word “for" in the |

prowsmn d1d not cover such clalms rt srmply would have sald so and would

_,d in: any further mqmry regardlng the monetary |ImItS of coverage




- VAppellant"'suggests when he states "(c)laims’fer wrongful death (and Ioss of o

Although the policy before the court in Tomlinson was a liability policy it can readily be
assumed that the coverage providing "for bodily injury . . . damages" must provide
coverage, not only for bodily injury, but also damages for wrongful death and derivative
claims as well. Although Tomliinson did not involve claims for wrongfnl death it did
involve consortium claims which incidentally are claims, as the court determined,
“eri'sing dht of or because of bodily injury." /d. at 14-15. After determining that

consortium claims are not bodily injury claims, or as Justice Brown points out in his

dissent, "not for bodily injury,” id. at 18, the court reasoned that "when read in context,
'due to' 'for' and ‘resulting from' are all synonyms for 'because of or ‘arising out of" Id

at 15. (Erm;hesi_s added.)

The coverage provision end the limitation of lia‘biii_ty clause in Tomlinson both
used the v&_orct “for," and therefore, effectively and precisely tracked the coverage which
- was extended and that which was limited. Tomlinson simpiy does not stand for\ithe
| proposntton that "for" always means “because of" atthough the court held that it d|d in the
' context of the pohcy in that case. Appellee would agree: that if the phrase “for bodily
- _Injury" was employed in the coverag'e prowsmn in the lnstant aCtIOI'! -tnstead of the
.phrase "because of bodily mjury the facts would of course be dlfferent and |t IS Ilkely
_ that this caee would not have traveled SO far. Tomhnson is not wnthout beneﬁt in that it .-
7; does provude an effect:ve analy51s and supports the argument of the distlnctlon thIS
‘ -’Court has hnstoncally made between clalms “for bodlly |n]ury“ and claims “because of
N 7 'bodlly Injury " In v1ew of the foregomg, Justlce Brown s concurrlng oplnlon |n Ctncmnat;

-'-fns Co v Ph!ﬂ!ps (1990) 52 omo St 3d 162 |s not as “arbitranly reasoned" as -




- V”prewousty stated the words and phrases are susceptlble of more than one meanlng

consorﬁum) are not claims for bodily injury' although they may be claims arising out of
bodily injury.” id. at 166. In his concurring opinion, Justice Brown suggested:
(1} that wrongful death claimants do have separate
claims under R.C. 2125.02(A)(1),
(2) thatunder R.C. 3937.18 an insurance carrier
may apply a single limit to separate claims
arising out of a single bodily injury provided
the policy limitation fracks the corresponding
limitation on liability coverage,; but
(3) that insurance companies have the burden of
stating policy limitations clearly and
unambiguously. fd. at 167,

- In State Farm Auto. Ins. Co. v. Rose (1991), 61 Ohio St. 3d 528, this Court
recognized in its decision the merits of the concurring opinion of Justice Brown in
Cincinnati and held that policy limitations must track the corresponding limitation on
fiability coverage and must be unambiguously stated. Stafe Farm Auto. Ins. Co. v. Rose
(1991), 61 Ohio St. 3d 528, syllabus. This Court has property recognized the
distinctions 'betw'een' claims which "arise out of' and "because of bodily injury" and
_claims."'f()r bodily -_inju_ry.:" In fact, such distinctions must be made given the variety of
N clsirns and causes of action, which are available to persons injured and th'e-diffe_rent

_remedles which can apply to each. In recognltlon of these distinctions, thts Court has,
'.through |ts decssaons stressed the |mportance of dlstlngmshlng clearly and
| ur_tambl_guously the_coverage whtch is bemg prowded and the coverage which'is being
_:exéludéd‘ -As.the' e'uth'or.'of the insuranoe- pOIioy Appellent NationWide—Mutuél,. has ’
chosen by its own words to extend coverage "because of bodlly znjury" and to exclude -

: -coverage only “for bodlly |njury" in the other owned auto exclusnon For the reasons




and Appellant has simply failed to unambiguously track the coverage which it claims it
intended and the coverage which it now desires to take away.

If this Court were to assume arguendo that the word "for" as used in the
coverage exclusion means "because of", as Appellant suggests, then what would be the
intent and purpose of the additional fanguage, "or derivative”, or "or derivative claims"?
If the phrase "because of' were inserted into the exclusion in piace of the word "for" the
clause would read:

A This coverage does not apply to anyone because of bodily

injury or.derivative claims. :
The exclusion provision separates the phrase "bodily injury” and derivative with

-the word "or." The word "or" is "a function word ind icating an alternative between

diffe‘rent or unlike things," Pizza v. Sunset Fireworks Co., Inc. (1986}, 25 Ohio St. 3d 1,
4-5,25 OBR 1, 494 N.E. 2" 1115. "That is, the policy's use of the disjunctive 'or'
: Aindioa.fes that the two phrases were not intended to have the same meaning...". Ohio

Govi- Risk qut: Planv Harrison (2007) 115 Ohio St. 3d 241, 24? 2007—Ohi0~4948.

E Thus the phrase "because of bodily i lnjury in the above example would have to be

|nterpreted to mean only wrongful death survrvorshlp, and bodlly m;ury clalms lf the

: _7 Court were to gwe meanlng to the ba!ance of the. phrase "or derwatwe clalms “In
B Tomlmson lt Was expressed that "(a) claim for ioss of consorttum isa derrvatlve actlon
' derwmg from a spouse s cia:m for bodrly |njury " Tomhnson (1989) 44 Ohio St 3d 11

- 14 Tomlrnson also expressed that such c!arms are "because of bodrly rnjury " id at 15 o

o 'In ad_;__ tion thrs Court has held that actrons for wrongful death are 1ndependent causee S

_ 7'-of actlon and are not derlvatlve clarms Thompson V. qu (1994) 70 Ohro St. 3d 176 -

_""‘1_3 o




‘1“83. In view of the foregoing, the phrase would have {o be read as, "(f)his coverage
does not apply to anyone because or bodily injury or because of bodity injury. Or it
could read, "(this coverage does not apply to anyone because of bodily injury.”
Thereby deleting the words "or derivative claims” entirely. In either case, the words "or
derivative claims” are surplusage and have no meaning. In order to give all of ’rhe
words oontained in the first sentence of this exclusion 'clause meaning, the clause must
be .r_ead-as “for bodily injury," which is interpreted as meaning only the exclusion.of
bodily injury suffered by Sara E. Lager and any survivorship claims which might have
been availabie to her personal representative for any oonscious pain and suffering she
experienced prior to her death. The exclusion would also exclude any derivative claims
as well. VGiven the differing choice of words and phrases employed by the Appellant in
the coverage provisions of the policy, as compared to the exclusion clause, and
considering the common and ordinary meapings attached to those words, such an
in’_cerpretaﬁon is reasonable. "In construing a writtenr instr'ument,'_effec't should be given

~ toaliof its words, if this can be done by any reasonable interpretation.” WadSWOrth

=Coa.l;Co.' v. Silver Creek Mining_& Ry. Co. (1 884)., 40 Ohio St. 559, paragraph one of the
syllabus . | |
Appellant has not been consistent W|th its choice of words thropghout the pohcy
in fhe-same- coverage exclusmn Natronwnde Mutual employs the phrase “anslng out-of
‘bodlly m]ury in paragraph (B)(2) Clear!y Appellants ch0|ce of words in this sectron of
.'the very same exclusmn prov smn was intended to exciude coverage because of bodily _

- |njury, and therefore any and all causes of actron clarmed by arni lnsured because of

. bodlly tnjury sustamed by any person not msured Accordlng to Appeliant “ansmgiout_ o 3




of" has the same meaning as "because of " If so, then, in any and all .s_ections of the
policy where the words "for," "because of," or "arising out of,” are found, they should be
interpreted as having the same meaning. That. is, of course, if the Appella'ht's Iogic is to
remain cons;stent If the phrase "for bodily lnjury in the other owned auto exclusion

“means "because of" or "arising out of" bodily injury, |t would have been a simple matter
to utilize the "arising out of" phrase in place of the phrase actually used just a few short
paragraphs prior. This is, of codrse, if the intent of appellant wa’e in fact to exclude

- claims arising out of bodily injury in.the dther owned auto exclrusion. This same

reasoning was discussed by this Court recently in Ohie Govt. Risk Mgt. Plan, 115 Ghio

St. 3d 241, 247-248.
~ In the Medical Payments section of the policy, the Coverage Agreement reads in
pertlnent part:
We will pay usual, _customary and reasonable charges
1. for _expenses incurred for; (emp_hasns_added)
b) -fuderal costS' | |

due to accldental bodily injury suffered by you or a
‘ relatwe whlle occupymg your auto.

The policy deflnes "Usuai 'Customary and Reasonable Charges” in pertment part

- as: .

- 2. "USUAL CUSTOMARY AND REASONABLE CHARGES"

: means charges for services or supplles covered under this
_polacy, Wthh are:

: a) . usual and customary ln the place where prowded and

“b) not more than what would have been charged ifthe
i mjured person had no lnsurance and '

t's Exh blt CC a certlf ed copy of ihe poticy )




Clearly the coverage does not include "expenses incurred" because of "funeral

costs, such as interest on credit cards used to pay for funeral expenses, although it

would cover the usual, customary and reasonable charges for the funeral itself..

Additional evidence of Appellant's inconsistent choice of language can be found

in the Limits and Conditions of Payment provisions of the Uninsured Motorists

Coverage. Those provisions read in pertinent part:

1.

3.

The limit shown:

a) for.bodily injury for any one person applies to one person's
bodily injury, including death, and _includes all claims resulting
from or arising out of that one person's bodily injury, including
death. Any and all claims; including but not limited to any claim for -
loss-of consortium o injury to the relationship: arising from this
bod:lv l_r_u_t_lrv including death, shall be included in.this limit. This
per person policy limit shall be enforceable regardless ofthe

f psureds, claims made, vehicles or premiums shown in

: the Declaratmns or polrcy. or vehrcles mvotved in the accident.

b) for bodrly mjury for each occurrence is, subject to the per

it described in paragraph a) above, the total limit of our
‘covered damages when two or more persons sustain
"nc!udlng death, -as a result of one occurrence An

or premrums shown in the Dec!aratrons or pollcy, or
ved in the accrdent

‘of Defendant's Exhibit CC, a certiied copy of the policy.)




claims.'®

The aforesaid limitation provision specifically defineates "any claim for loss of
consortium or injury to the relationship arising from this bodily injury, including

"~ death..."

"(T)his" referring to "for bodily injury.""!

Paragraph b) of the limitation provision states, "any and all claims, including any'
claim for loss of consortium or injury to the relationship arising from this bodity injury,
including death..."" Again, "this" referring to "for bodily injury.”

Paragraphs 3 and 4 of the {imitation provision again refer to "for bodily injury”
and then go on to.add "for loss of consortium, injury to the relationship,' and any and all
other claims." |

It is clear from the foregoirtg that Appellant cleariy has demonstrated in other
sections-of this insurance policy, and even more specifically within the UM/UIM section,

‘that it is very knowledgeable of the words and phrases which deﬁne the claims of - |
' _cdhse,rtium, \rrrongful'-death,. and, in fact, the all inclusive, ."a'ny a_nd all other claims."

| What is even more instructive is that appellant includes the words and phrases
describing bonse'rtium, vrronngI death, injury to the relationship and any and ail other

: e_laims, in'ad"d'i_ti'On to, and in the same paragraphs as the phrase "for bodily i.njury."‘ If
."'tor: bodily tniury" in this context is also meant to mean, "because ef“ th'en.th'e fimitation
tclauses are replete with surplusage | |

If in fact the phrase "for badily injury” is to be |nterpreted in the context of the

“"other owned auto exclusron as meaning "because of " and therefore meant to

! "'pass clarms for wrongful death, rt is, at the very Ieast drﬂ' cult to understand why

kefendant‘s Exhrblt CC a certlt" ed copy of the pollcy (emphasrs added)




 could certainly be implied that their position at that time ‘was that the phrase "because

it would not have chosen to simply use the phrase "for bodily injury” exclusively
throughout the limitation provisions. What is even more curious is why the more
expansive and more inclusive language was not ermployed in the other- owned auto
exclusion, if, in fact, the intent was to actually exclude claims sounding in wrongful
death.

To accept Appeilant's proposition of law upon the limited evidence and
explanation offered in support of the same, would unreasonably limit the inquiry and
ignore the inconsistent phraseology used in the balance of the insurance contract. As
stated by this Court:

insurance contracts may not be read in so circumscribed a ‘fasrhion. One may not

regard:only the right hand which giveth, if the left hand also taketh away. The

intention of the parties must be derived instead from the instrument as a hole, -
ggctl ggt nggn the detached or isolated parts thereof. Gomolka (1 982) 70 Ohio St.

.It is at Ieast interesting, if not mstructwe to note that appellant's posmon

'regardlng the coverage provision of the policy and its lnterpretatron seems to have

changed In the Trial Court appellant conceded that “Sara E. Lager's permanent
adct_ress, resuder_-tce or domicile as of January 26, 2003 wa_s her parent's home." After

aoncedth_g this issue, and by definition, conceding her status as a covered person under

th‘-efp'oiicy-,. 'argued'that Fred L. and Cathy R. Lager still aould not recover because they
'were not mvolved in the motor vehicle accldent Appellant argued further that they did
| not sustaln bodlty |njunes themselves, and that the msurance pohcy requured that the

_parson:mak;ng:tha claim must _be_the_ one who sustained the bod;ly injury™ _A_Itho_ttgh

did not state specifically why they interpreted the policy in this manner, it




of bodily injury” was limited in definition to cover claims only for an insurea who actually
sustained the bodily injury. In other words, Fred L. and Cathy R. Lager were permitted
to bring claims for their own bodily injuries, but not "because of bodily injury” of their
refative, Sara E. Lager. 'It would at least appear, therefore, that appellant now argues,
or at least concedes, that Fred L. and Cathy R. Lager may bring claims because of‘the
bo'dily injuries of their daughter sounding in wrongful death, but are excluded by the
other owned auto exclusien. It would certainly seem, therefore, that while their
-argun‘ient in the trial court was that "because of" means "for bodily injury,” the argument
now is that “for" means "because of bodily injury.” This apparent change of position is
rélevant only to point out that the Appellant itself may have once held a different intenf
as to what the policy language means than it now holds, er.-at least argues-today.

- A vast majority of our district courts of appeals have examined the issue now

 before this Court. In Hall v. Nationwide Mut. Fire Ins. Co., No. 05AP-305, Court of
App"_e'al_s.of Ohio, Tenth Appellate Dist. Franklin County, 2005 Ohio 4572, 2005 Ohio
App LEXIS 4132, September 1, 2005, Rendered Discretionary appeal not allowed by

HaI{v NatlonW|de Mut Fire Ins. Co. 2006 Ohlo 179, 2006 Ohio LEX!S 88 (Ohio, Jan.

25,-2Q06),- the 'cou_rt- e_xammed the very‘ same issue with the exact same policy -
: ianguage and with the_ exact same insurance company as in the case sub judice. In
. that case, the court agreed with the trial court that the phrase  ‘because of bodily injury’

when dié‘cusSiﬁg UM/UIM coverage,” and then using ‘the phrase 'for'bodily injury when

cuss;ng exclusnons to that coverage "are not mterchangeable in‘all sﬁuaﬂons !d




The court in Hall found the tanguage contained in the policy to be ambigoous and
consfrued the ambiguity against Nationwide Mutual and in favor of the insured. For the
same reasons stated by the court in Hall the language contained in the policy before
this Court is ambiguous and must be construed against Appeilant, NationWide Mutual.

The court in Hall also held that the attempt by Nationwide Mutual Fire Ins. Co. to
exclude compensation for derivative claims under the other owned auto exclusion did
not exclude wrongful death claims. Id.

Other jurisdictions have also held the other owned auto exclusion excluding
bodily.injury damages does not exclude damages for wrongful death. See, Kotlarczyk'

v. State Farm Mut. Auto_Inc. Co.. Lucas App. No. L-03-11-3, 2004-Ohio-3447; Aldrich

v, Pacific Indemn. Co., 2004-Ohio-1546, Seventh Dist. Ct. of App., Columbiana Co.

Decided march 26, 2004; Adams v. Crider, 2004-Ohio-535 Third Dist. Ct. of App.,

: Meroer- _Co.--Decided February 9, 2004; Gaines v, State Farm Mtﬂal Auto Ins. Co.,

Tenth Dist. Ct. of App. No. 01-AP-947(2002)—0hio-208? Decided April 30, 2002; Estate

of Monnlq V. Progressave Ins. Co., 2004—0h10-2023 Fourth Dlst Ct. of app. Decrded

Aprtl 15 2004 Brunn v. Motorist Mut. Ins. Co., 2006- 0h|0-33 Flfth Dlst Ct. of App.

Demded January 5, 2006; chkerson V. State Farm Mut. Auto Ins. Co 2003-Ohio-6704,

_'Thlrd Appellate Dlst Ct. Demded December 15, 2003 Roberts v. Wausau Busrness Ins.

Co 149 Ohlo App 3d 612; and Amenoan Modern Home Ins Co. v. Safeco Ins. Co. of
_ Illmols 2007—0h|o-6247 Eleventh Dlst Ct. of App Decided November 21 2007

Appellate cﬂes thls Court to Touhv v, Tavlor Case No. 4- 06- 23 Court of Appeals

| _of OhIO VTh:rd Appellate Dlstnct Def iance County 2007 OhID 3597, 2007 Ohro App

. LEXIS 3305 in support of its proposrtlon of law.
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o court m Teuhx stated

The court in Touhy found no ambiguity in construing the insurance coverage

provision and the other owned auto exclusion provision contained in the insurance

_policy before the court.

We acknowledge that the insurance policy at issue includes
'because of bodily injury' in the coverage section and 'for bodily
injury’ in the policy's exclusion. However we do not believe that the
language in the policy is in any way ambiguous. The insurance
policy at issue defines bodily injury as 'bodily harm, sickness, or
diseases, including required care, loss of services and death
resulting therefrom." Because the definition includes 'death
resulting therefrom,' there is no rational distinction between the
phrases "for bodily injury’ and 'because of bodily injury.' Touhy,
2007-0hio-3597, Page 11.

Touhy does not stand for the rule of law that the phrases "because of bodily
injury” and "for bodily injury” are never ambiguous.

In fact, it is clear from the Opinion in Touhy that the court's ruling was limited to a

factual examination of the insurance provisions employed in the insurance policy before

~-the.court. It is only in thé cohtext of those provisions, and the ianguage em-p'loyed,- that

the-court found no ambiguity.

- While the Appellee does not agree with the holding in Touhy, and esb_ecially the

' rationale |n support of the same, the Appellee does understand how the court could

have ai?r_iyed'.at'the result and the reasoning which could have supported the

c'driblus'iOns attained. In spite of the holding and retion'ale deever any application of

'Touhy to the facts and issues which perta:n here is d:ﬁ" cult to discern.

The def mtlon of bodliy |njury contained within the msurance pohcy before the

) -'The policy defines bodl_ly injury- as "bodily harm
_;s' kness: or drseases incl dlng required care, Ioss of
-'_servuces and death result_g therefrom

28 : |




M at p. 9 (emphasis added)

Touhy involved claims for wrongful death brought by.a mother and father for the
wrongful death of their son. Id. at 5. The other owned auto exclusion contained the "for
bodily injury" language as that phrase is contained in the policy of the Appellees’ in the
instant action. It is here where the similarities end. The other owned auto exclusion
before the court in Touhy can easily be read as follows, and in pertinent part: |

We do not provide Uninsured Motorist Coverage... for
required care sustained by an insured

It could also read:

We do not provide Uninsured Motorist Coverage...for
loss of services sustained by an insured

In fact, it. could be interpreted as death resulting from "loss of services" or frem

 "required care."

Although the Iate’r example seems somewhat nonsensi_cal, in that, inclusion of |
the -'1035 -of'senrices" and "required care".tanguage seems somewhat misplaced in the
cqntext of the bodily injury definition. In any event, it is. easy to see from the language
cf the com_peting insurance clauses in Touhy how the court could have interpreted the
aroyi'sions without a finding of ambiguity.

N The wrongful death statute specd’ cally permlts damages for "loss of services"
and Ioss of "care” W|th|n |ts provnswn Sectlon (B) of R. C 2125 01 states

(B) Compensatory damages may be awarded in a civil

- action for wrongful. death and may mclude damages
E for the followmg :

. -,__(_2)- " _Loss of serv:ces of the decedent

L "f_(.3)_ Loss of soc:ety of the decedent mc!udlng Ioss of
L .Ecompanlonshtp, consortlum care, a33|stance
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T -_'-ﬁ'f'were also rnsured As parents they could be precluded for thelr damages not

attention, protection, advice, guidance, counsel,
instruction training and education suffered by
...parents, or next of kin. :

What is more instructive is that the coverage provision in Touhy as well as_'the '
other owned auto exclusion specifically named the "insured” instead of providing
coverage in the disjunctive for "you" or a "relative" as in the policy in the.case before this
court. The coverage provision in Touhy stated in pertinent part:

We will pay compensatory damages which an
"insured” is legally entitled to recover...bhecause of
badily injury:

1. sustained by an "insured”

As previously discussed, the exclusion clause excluded "for bodily injury"
_sustained by "an.insured."

It does not express or identify any particular insured, just an insured. Nor does
. p_rovide alternatives in the disjunctive as'in "you or a relative” as in the present case
‘before this Court, which not only identifies the individuals, but provides alternatives for
recoverin'g for another's loss as in: | |

We will pay compensatory damages that "you"... are
Iegally entitled to. recover... because of bodily injury
suffered-by a relative... (Page U1 of Defendant's
Exhlblt CC a certit' ed copy of the polrcy)

In Touhy for example the exctusron could read

- "We do not provrde umnsured motorlst ‘coverage... for
requwed care sustalned by an lnsured

The "msured“ would or could mean the decedent in Touhy hIS mother andr_father

-;'or aII of them Therefore the clause could be mterpreted to mean hIS parents '
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consortium, but for wrongful death as well. In addition, the legal representative of the
decedent could be precluded from maintaining a euwi\)orship claim on behalf of the
decedent, had he survived, and the decedent, had he survived, would also be precluded
for bodily injury claims because he oceupied an other owned motor vehicle at times
relevant. These results could prevail even though the son was the motor vehicle's only
occupant.

| in addition to the foregoing, the exclusion in Touhy contained the words “death
resulting therefrom". Therefrom is defined as “from this"; "from that; and “from it."

Webster's New World Dictionary of the American Lang- uage, College Edition (1966)

gage 1512.
When the word "therefrom" is added to the definition of bodily injury, it takes on
‘an added dlmensmn a dimension which is not mc!uded in the Lager bodlly lnjury
Cd deﬁmtl_en. By way of -e;;amp[e, the definition of bodily injury in Touhy mlght read:
| | , ;'Ioss of services and death resulting _"from that" '
The word "from" is defined as, "caused by" or “because of." Webster's New -

¥

World. Dictionary of thie American Language, College Edition (1966) page 582.

e Ae pr_evieusly discussed, the claims for Fred L. Lager and Cathy R. Lager are not
‘affectéd-by thefiahg'Uage in the other owned fauteexclusion ~pertai'ning to the exclusion -

of derwatwe clalms because the clalms of Fred L. Lager and Cathy R. Lager are for

ful death wh|ch IS not affected by "derwatwe" exclusmns "Derwatlve" or rather
i 'trve clalms"-are not wrongful death clalms The pohcy in Touhy- is less specﬁ" ic

menable to more ﬂembmty in lts lnterpretat;on when it descrlbes "ioss of

|ces'_' and "requured care." Terms Whlch mlght eas:ly have apphcatlon in both the SR |



, partles-;

consortium and wrongful death context, and which appellant suggests it probably did.
In that, the court found no ambiguity, it is easy to see why the other owned auto
exclusion was triggered.

What Appellant, Nationwide Mutual, may have intended and what they actually
provided to Fred L. Laget and Cathy R. Lager in coverage are, and can be, two different
things. Put another way, what they now say they intended, and what they in fact did,
are two different things.

This case involves an exclusion from coverage. The presumption is in favor of
coverage. That presumption has not been effectively rebutted in this case. Itis simply
not enough to find and point out one possible definition and interpretation of the word

'_'for‘" and euggest that the definition pertains here. This is e'specially so when such a

. ‘proposed det’ nition would be inconsistent with the word's proposed mtended meaning in
-'other but srmllar parts of the. pollcy Simply stated, the coverage prowsmn is certain and

_broad in the coverage provided, yet the exclusion of that coverage is not clear and its

meanrng is not as certain.
It can easily be said that the intent of the policy is to provide coverage to Fred L.

Lager-and Cathy R. Lager in the event that their resident relative, an adult under the

, age of twenty—f ve (25), expenencecl an untlmely and unfortunate death. whlle pursu;ng

her college educatlon far from their home. It could certalnly be contemplated by the

when they entered into thls contract that |t in fact, would be Irkely that a person'

0 hat-.age group and ltVIng temporarlly away, would own their own vehecle The
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It is an age old conclusion that the perpose behind the uninsured/underinsured
insurance law of this State is to protect persons not vehicles. (Citations omitted). In
fact, R.C. 3937.18 says so. It can also be seen that the policy in this case was
designed to accomplish that objective. The Appellant, Nationwide Mutual, extracted a
premium from Fred L. Lager and Cathy R. Lager for this type of coverage forjuSt this

type of circumstance. They should honor that agreement.

CONCLUSION

‘Appellee, Fred L. Lager, Administrator of the Estate of Sara E. Lager, deceased,
respectfully requests that this Honorable Court affirm the Decision and Judgment Entry
of the Court of Appeals of Ohio, Sixth Aphella_te District, filed and journalized in the
_.a_beve _’referEnced matter on August 10, 2_007,-'fer the re_asons decided by said Ceur‘t
fh_ere_in, and fora decision consistenf with the Proposiﬁon of Law advanced by this
App'el_iee that the language contained iﬁ the motor vehicle policy ef insurance issued
and}deiivered by Appellant, Nationwide Mutual Fire Insurance Company to Fred L.
L_a:g_erE and Cathy R. l__eger should be m_ade:'_ e_vai_lable- to the parents of-. the decedentto
compensate them_-for the injuries _end damages they have sustained asa direct and
proxsmate result of the wrong’ful.death of. S:_é_r-a_-E._' Lager, deceesed.f Appellee
_ spec&f‘ céliy .req'ue'sts- thef fhis Court find and otheMise decide that the 'coverage

prowsmns contamed in the aforesald pollcy of unmsuredlundennsured msurance

'_fextend-lng coverage "because of bodlly |njury" is amblguous when conS|dered wnth

s
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Ianguage contained in thé other own_ed auto exclusion clause of the policy, which
attempts to exclude coverage “for bodily injury.”

In the alternative, Appeliee respectfully requests this Court to dismiss both
appeals now pending in this cause.

Respectfuily submitted
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. 2125.01  Civi) action for wrongful death

‘_.-_I-,z,f_When the death of a person is caused by wrongful act, neglect, or default which
Mould have eptitled the party injured to maintain an action and recover damages if
fleath had not ensued, the person who would have been liable if' death had not
~fnsued, or the administrator or executor of the estate of sach person, as such
273
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administrator or execuior, shall be liable to an action for damages, notwithsianding
the death of the person injured and although the death was caused under circum-
stances which make it apgravated murder, murder, or manslavghter. When the
action is againsl such administrator or executor, the damages recovered shall be a
valid claim against the estate of such deceased person. No action for the wrongful
death of & person may be mainiained against the owner or lessee of the real property
upon which the death occurred if the cause of the death was the violent unprovoked
act of a party other than the owner, lessee, or a person under the control of the
owner or lessee, uniess the acts or omissions of the owner, lessee, or person under the
control of ihe owner or lessee constitute gross negligence.

When death is caused by a wrongful act, neglect, or default in another state or
foreign country, for which a right to maintain an action and recover damages is given
by a statute of such other state or foreign couniry, such right of action may be
enforced in this state. Every such action shall be commenced within the time
prescribed for the commencement of such actions by the statute of such other siate or
foreign country.

The same remedy shall apply to any such cavse of action now existing and 1o any
such action commenced before January 1, 1932, or attempted to be commenced in
proper time and now appearing on the files of any court within this state, and no
prior law of this state shall prevent the maintenance of such cause of action.
(2001 § 108, § 2.01, eff. 7-6-01; 2001 S 108, § 2.02, eff. 7-6-01; 1996 H 330, £ff. I-
27-877; 1981 H 332, eff 2-5-82; 1953 H 1I; GC 10509-166)

1 See Notes of Decisions and Opinions, State ex rel.  Ohis Acedeny of Trial Lawyers v. Sheward {Ohio
1999), 86 Ohio S1.3d 451, 715 N.E.2d 1062 :
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2125.02  Proceedings; damages allowable; lmitation of actions; statufe of repose
for product liability claims; abandonment of deceased chifd; delini-
tions

(A){(1) Except as provided in this division, a civil aclion for wrongful death shall be
brought in the name of the personal representative of the decedent for the exclusive
benefit of the surviving spouse, the children, and the parents of the decedent, all of
whom are rebuttably presumed to have suffered damages by reason of the wrongfu)
death, and for the exclusive benefit of the other next of kin of the decedent. A
parent who abandoned a minor child who js the decedent shall not receive & benefit
in a civil action for wrongful death brought under this division.

(2) The jury, or the couri if the civil action for wrongful death is not tried to a jury,
may award damages authorized by division (B) of this section, as it determines are
proportioned to the injury and loss resuliing to the beneficiaries described in division
(A){1) of this section by reason of the wrongful death and may award the reasonable
funeral and burial expenses incurred as a result of the wrongful death. In its verdict,
the jury or court shall set forth separately the amount, if any, awarded for the
reasonable funeral and burial expenses incurred as a resuit of the wrongful death

{3)(a) The date of the decedent’s death fixes, subject to division (A}(3)(b)(iii) of
this section, the statns of all beneficiaries of the civil action for wrongful death for
purposes of determining the damages suffered by them and the amount of damages
to be awarded. A person who is conceived prior to the decedent’s death and who 1
born alive after the decedent’s death is a beneficary of the action.

{0){i) In determining the amount of damages to be awarded, the jury or court may
consider all factors existing at the time of the decedent’s death that are relevant to a
determination of the damages suffered by reason of the wrongful death.

(i) Consistent with the Rules of Evidence, a party to a civil action for wrongful
death may present evidence of the cost of an annuity in connection with an issue of
recoverable future damages. If that evidence is presented, then, in addition fo the
factors described in division (A)(3){b)(1) of this section and, if applicable, division
(A)(3){b)(iii) of this section, the jury or court may consider that evidence in
determining the future damages suffered by reason of the wrongful death. If that
evidence is presented, the present value in dollars of an annuity is its cost.
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ACTION FOR WRONGEFUL DEATH 2125.02

. (ui) Consistent with the Rules of Bvidence, a party to a civil action for wrongful
death may present evidence that the sarviving spouse of the decedent is remarried.
. If that evidence is presented, then, in addition to the faciors described in divisions
' (A)(S)(bj(]) and (i) of this seclion, the Jury or court may consider that evidence in
determining the damages suffered by the surviving spouse by reason of the wrongfl
death. _
{B) Compensatory damapes may be awarded in a civil action for wrengful death
and may include damages for the following: _
(1) Loss of support from the reasonably expected earning capacity of the decedent,
{2) Loss of services of the decedent;

: \_‘_,{B) Loss of the society of the decedent, including less of companionship, consor-
tiom; care, assistance, attention, protection, advice, guidance, counsel, insiruction,
training, and education, suffered by the surviving spouse, dependent children, parents,
or next of kin of the decedent;

- {4) Loss of prospective inheritance to the decedent’s heirs at law at the time of the
decedent’s death;

(Sj The mental anguish incurred by the surviving spouse, dependent children,
parents, or next of kin of the decedent.

(C) A personal representative appointed in this state, with the consent of the court
making the appointment and at any time before or after the commencement of a civil
actiop for wrongful death, may settfe with the defendant the amount to be paid.

{D) (1) Except as provided in division (D)(2) of this Section, a civil action for

- wrongful death shall be commenced within two years after the decedent’s death.
: {2}(a) Except as otherwise provided in divisions (D)(2)(b), {c), (d), (&), (f}, and (g)
~of this section or in section 2125.04 of the Revised Code, no cause of action for
-wrongful death involving a product liability claim shall acerve agaimst the manufactur-
er ot supplier of a product later than ten years from the date that the product was
delivered to its first purchaser or first lessee who was not engaged in a business in
which the product was used as a component in the producnon construction, creation,
assernbly, or rebuilding of another product.

(b) Division (D)(2)(a) of this section does not apply if the manufacturer or
supplier of 2 product engaged in frand in regard to information about the product
and*the fraud comtributed to the hamm that is afleged In'a product liability clann
nvolving that product.

“de) Division {D){2)(2) of this section does 0ot bar a civil action for wmncrful death
involving a produict liability claim against a manufacturer or supplier of a product who
__iie an express, written warranty as to the safety of the product that was for a
period lopger than ten years and that, at the time of the decedent’s death, has mot
éatpued in accordance with the terms of that warranty.

{d). If the decedent’s death occurs dumw the ten-year period. dcscnbed in division
)(Z)(a) of this section but less than two years prior to the expiration of that peniod,

civil. action for wrongful death involving a product lability c]aun may be com-
enced within two years after the decedent’s deatb,

{e) If the decedent’s death occurs during the ten—yaar period described in division
{D)(Z)(a} of this section and the claimant cannot commence an action during that
305
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(122nd Genperal Assembly)
(Amended Substitute House Bill Number 261)

AN ACT
EFFECTIVE SEPTEMBER 3, 1997

To amend sections 3937.18 and 4509.101 and to enact
section 4509.105 of the Revised Code to permit
occupational driving privileges for first-time violators of
the Financial Responsibility Law; and to modify Ohio’s
Uninsured and Underinsured Motorists Law by limiting the
insured’s right to recover when the owner O DPeralor of
thm’@%gqmrmg
imve evidence to tecover for injuries
~ caused by an unidentified motorist, and by making other

modifications to the scope of and coverage under the
Uninsured and Underinsured Motorists Law.

Be it enacted by the General Assembly of the State of Ohio:

SECTTON 1. That sections 3937.18 and 4509.101 be amended and
section 4509.105 of the Revised Code be enacted to read as follows:

Sec. 3937.18. (A) No automobile liability or motor vehicle liability
‘policy of insurance insuring against loss resulting from liability imposed
by law for bodily injury or death suffered by any person arising out of the
“ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle
registered or principally garaged in this state unless both of the following
coverages are OFFERED to persons insured under the policy for loss due
to-bodily injury or death suffered by such INSUREDS:

- (1) Uninsured motorist coverage, which shall be in an amount of

-—-—-—'—"""_'—"'N&'.__.'/‘
cnxemge_g_qumalgggo the automobile liability or. motor vehicle liability

yerage and. shall rovide protection for bodﬂy mjury, SICKNESS, or

_,rﬁElﬁ?fﬁg death suffered by any pcrso >

. For purposes of dmswn (AX1) of this section, AN INSURED is
legally éntitled to recover damages if THE INSURED is able to prove the
elemerits of THE INSURED'S claim that are necessary o recover
damages from the owner or operator of the uninsured motor vehicle. The
~ fact that the owner or operator of the uninsured motor vehicle has an
p xmmumty UNDER CHAPTER 2744 OF THE. REVISED CODE OR A

104 Appendlx page 4
: (as amended by .

swkness, or disease,
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“(A) No automobile liability or motor vehicle
hability policy of msurance insuring against loss
resulting from hability imposed by law for bodily
imjury or death sufiered by any person arising out of
the ownership, maintenance, or use of a motor
vehicle shall be delivered or issued for delivery in

this state with respect to any motor vehicle regis-
tered or principally garaged in this state unless both
of the following coverages are offered to persons
msured under the policy due to bodily mjury of
death suffered by such insureds:
“(1) Uninsured motorist coverage, which shall be
in an amount of coverage equivalent to the automo-
bile lability or motor vehicle liability coverage and

shall provide protection for bodily injury, sickness,
or disease, including death unGer provisions ap-
proved by the supenntendent of insurance, for the
protection of mnsureds thereunder who are legally
entitled to recover from owners or operators of
uninsured motor vehicles because of bodily injury,
sickness, or disease, including death, suffered by
any person insured under the policy.

Appendix page 5
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