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STATEMENT OF FACTS

Appellee, Fred L. Lager, Administrator of the Estate of Sara E. Lager, deeeased,
generatty agrees with the STATEMENT OF FACTS contained in the Merit Brief of
- Appellant, Nationwide Mutual Fire Insurance Company and in the interest of brevity, and
this Court's ﬁules of Practice, will not restate them here. |
rAppeII'ee refers to the contract and policy of insurance, and various parts thereof
issued and delivered by Appeltant, Nationwide Mutual Fire Insurance Company to Fred
- L. Lager and Cathy R. Lager, which contract is at issue and which is specifically defined
by poltcy number 9134C362444. The contract and policy of insurance can be found as
Defendant, Nationwide_ Mutual and Fire Insurance Company Exhibtt CC, attached to
Defendant's Motion tor Summary Judgment ftled, February 2, 2006 and Plaintiff's, Fred
L. Lager, Administrator of the Estate of Sara E. Lager, deceased, Exhibit 1 attaened to
Ptai_ntiff'e Motion for S.ummary Jurtg'ment and Response to Motion for Summary
| Jh'd'gr_nent of Defendant, filed Fe'bruary 27, 2006. Both the aforesaid motions were filled
in the frial court and are identified in th.e'tND__EXr filed in this Court from the Iower'eourts
. and are more. palticularl_y idehtifie_d in the INDEX in lines nnmbered 30 and 35 |
| respectwely
At the trial levei Appellant indicated that "(t)hts January 26, 2003 automobﬂe
accrdent 15 subject to the Ianguage of O. R C. 3937 18 as amended on September 3,
1897 (H.B. 261). |
: Appellee is |n agreement that the verston of R.C: 3937 18 as amended on.

' j"September 3 1997 more commonty referred to as H B 261 |s appllcable to thrs case

| o (See D"'f ‘dant Nattonmde Mutual Flre Insurance Company s R y on |ts Motlon for '_ |




Summary Judgment and Response to Plaintiff's Motion for Summary Judgment filed in
- thé trial court on March 29, 2006 and identified in the INDEX filed in this case by the
lower courts as line 46.) |
When the competing motions for summary judgment were pending in the trial
| é_ourt, Defendant/Aprtlant, Nationwide Mutual Fire I'nsurance Company had conceded
tﬁhiat' it "does not contest that Sara E lager's permanent address, residence, or domicile
as of January 26, 2003 was her parent's home." (Defendant, Nationwide Mutual Fire
H!nsuran'ce Comhany’s Reply on its Motion for Summéry Judgment and Resporjse to
Plaintiff's Motion for Summé_ry .Judgment, filed in the i__riél court on March 29, 2006, page
2). Défendant further argued that pursuant_tp the policy of insurance at issue Fred L.
Lager and Céfhy R. Lager would have to sust_ainbbdily injury themselves in order to |
recover and that neither Fred L. Lager nof Cathy R. -Lager were involved in the motor
\ééhicle collision, and thérefore, sustained no bodily ihjﬁry ébver_age under the policy (Id
at pageé 34). |
Aé a simb_i_e poi'nt_ qf clarification, the. Camafo mbtor ve.hic_le_occup_ied 5y Sara E.

lager, at the time of the co!l_ision, was insured, not by this Appeliant, but rather by an

affiliate of Appellant, namely, Nationwide Property and Casualty Company.




'ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law

In a claim for statutory wro’n'gful death damages against a claimant's
uninsured/underinsured motorist coverage, language providing coverage to
- claimants "because of bodily injury suffered” is not excluded by the language
contained in the other owned auto exclusion of the policy excluding coverage
. "for bodily injury or derivative claims.” The phrase "because of bodily injury”
- and "for bodily injury” are ambiguous as used in the policy and such ambiguity is
construed and resolved in favor of coverage for the wrongful death claimants.
This case involves the interpretation of a policy of insurance. The “familiar rules
of constructton and interpretation” applicable to contracts in general apply. Gomolka v.
‘State Auto. Mut. Ins. Co. (1982), 70 Ohio St. 2d 166, 167, 24 0.0.3d 274, 275, 436
N.E. 2d 1347, 1348, and cases cited therein. Generally, "words and phrases used in an
insurance policy -must be given their natural and commonly accepted meaning, where
. they |n fact possess such meanlng, to the extent that a reasonable interpretation of the
insurance contract consistent with the apparent object and plain intent of the parties,
) may be determrned " Id at 167-168, see also Dealers Darry Products Co. v. Royal Ins. -
' Co.\_(196(}),7 170 Ohio St. 336, paragraph-one of the syllabue. .
Thts general rule is qualified in some-ci_rcdmstanoes,to allow for an interpretation'
consrstent W|th a "contractual defmltron ora commercral or technical meanrng aoquared
by usage and mtended to be used by the parties, or a epecral rneamng manrfested in

the _c'Ontractuat context " -G'omotka supra, at 172-173 and cases cited thereln.

It after employlng the above generat rules of contract constructron and it rs

' reasonably concluded that the Ianguage employed in the pollcy is amblguous “|t is well-' o

. settted that where prowslons of a contract of msurance are reasonably susceptrble of

, ;_V-more than ne rnterpretatlon they wrtl be construed strlctly agalnst the | rnsurer ad L




liberally in favor of the insured." King v. Nationwide Ins. Co. (1988), 35 Chio St. 3d 208,
211,519 N.E. 2d 138_0, Syllabus. The rationale behind the rule of strict interpretation of
ambiguities against ihe insurer has been expressed as warranted because, "(t)he
insurer, having prepared the policy, must be prepared to accept ahy_reasonable
interpretation . .. ." Gomolka, supra, at 168, citing Home Indem. Co. v. Plymouth
{1945), 146 Ohio St. 96, 101. The rule of strict construction against the insurer and
Iib_éral construction in favor of the insured has been given added significance in the
context of ambiguities found between coverage provisions and exclusions from
coverage. In American Financial Cotp. v. Firemans Fund Ins. Co. (1968), 15 Ohio St.
2d 171, 44 0.0. 2d 147, 239 N.E. 2d 33, this Court expressed ambiguities involving
exclusions from coverage in the following m'an'ner;

it is a fundamental rule of law that a contract of insurance

prepared by an insurer and in language selected by the

insurer must be construed liberally in favor of the insured

and_strictly against the insurer if the language used is

doubtfut, uncertain or ambiguous. Munchick v. Fidelity &

"Casualty Co. of New York, 2 Ohio St. 2d 303, arid Butche v.

Ohio Casualty Ins: Co., 174 Ohio St. 144. This is especially

true where an exception or exclusion from liability is contained

-~ in the gol;cy Home lndemmty Co v. Plymouth 146 Ohio
St 96

in other words the i msurer belnq the . one who. selects the
_ "Ianquage mustbe specmc in‘ifs use; and an. exclusron
-from the Irabrlrtv must be clear and: exact in order to be
given effect. -Am. Fin. Corp., supra at173-174.
_ '(Emphass added) :

leeWISe in Unrted States Fid.: & Guar. Co "2 Lrghtemng Rod Mut. Ins Co
(1997) 80 OhIO St 3d 584 thrs Court crtrng Am. Fin. Corp, heid that "forafee“ -

exclusron contalned in the pollcy is amblguous and stated further that "(w)hether

- Lightering Rod intended to cover commercial use of Spurlock's vehicl s relevart




because the policy language is imprecise." United States Fid. & Guar. Cd., supra, at
586. |

The added significance afforded ambiguities when considering the interplay
between coverage provisions an_d. eXclusibhs from coverage has been expressed as
creating a "presumption” in favor of coverage if not "clearly 'excluded.'.‘ 'Wﬁere_
exceptions, qualifications or exemptions are introduced into an insurance cbntract, a
géneré! presumption arises to the effect that, that which is not clearly excluded from the
-operation of stich bontract is included in the operati.on thereof.” Héme- indemnity Co. v.
Piymouth'(i 9_45), 1486 Ohio St. 96, 32 O'.OV. 30, 64 N.E. 2d 248, paragraph twq of the
syllabus. See also, King v. Nationwide Ins. Co. (1988), 35 Ohio St. 3d 208, 213-214,
"actual Ian’guagé of u_ninsured' or underinsured . .' : prqvisions, because broéd!y _written,
| may cause coverage to exceed the sco#e impliedly intended . . . ", and Moorman v,
Prudential Ins. Co. (1983), 4 Ohio St. 3 20, 22, 4 OBR 17, 18, 445 N.E. 2d 1122, 1124

This Court: Has also'_exbressed ihe proper co_r'istruction. of c_ontfa(:t provisions, not "
ne'cessa{_ily in terms-:of-__ambig:uity.,- but rather in the nature éf réconciling ciauses_which
: 'ar'e "certéin"-vérs‘ué ciaiJses which are '-'uncert'arin" on the séfne subject. In Brown ET

AL V. Fowler E T AL 65 Ohlo St 507 (1902) the couft stated

N Certa:nty in one part of an mstrument wni always prevail |
over uncertamty on the same subject matter in other
i strument must be conSIdered and




In the present case the uninsured/underinsured policy of insurance issued'and
delivered to Fred L. and Cathy R. Lager provides:
YOU AND A RELATIVE

We will pay compensatory damages, including
derivative claims, that you or a relative are

legally entitled to recover from the owner or driver
of an uninsured motor vehicle under the tort law
of the state where the motor vehicle accident
occurred, because of bodily injury suffered by you
or a relative and resulting from the motor vehicle
accident. Damages must result from a motor
vehlcle acmdent arising out of the:

1. ownership;

2.  maintenance; or
3. use; '

of the uninsured motor vehicle.
For the purpose of determining the meaning of certain words contained in the
pohcy of UM/UIM insurance, the policy refers the reader to the defm}taon section of the
coverage agreement.-_ The definitions’ section def ines the followmg words to mean as
follows:
‘ “POLICYHOLDER” means the first person. named in the
Declarations. The policyholder is the named insured
- under- thns policy but does not include the policyholder’s
~spouse. - “if the first named insured is an organization, that

orgamzatlon is the pohcyholder

V“YOU"’ and ‘,‘YOUR" mean:

a) "the pohcyholder and spouse; if resident of the
' .same household when the pohcyholder isa




“RELATIVE” means a natural person who regularly lives
in your household and who is related to you by blood,
marriage or adoption (including a ward or foster child).
“Relative” includes such person, if under the age of 25

. and unmarried, while living temporarily outside your
household.

“INSURED” means one who is described as entitied to
protection under each coverage.

“WE,” “US,” “OUR,” and “THE COMPANY” mean or refer
to the company issuing the policy - Nationwide Mutual
Insurance Company, Nationwide Mutual Fire Insurance
Company, Nationwide Property and Casualty Insurance
Company, or Nationwide General Insurance Company

“YOUR AUTO” means the vehrcle(s) described in the
Declarations.

“MOTOR VEHICLE"” means a land motor vehicle
designed primarily to be driven on public roads. This
~ does not include vehicles operated on rails or crawler
freads. Othef motorized vehicles deS|gned for use
‘mainly off public roads shall be included within the
-definition of motor vehicle while being driven on
_public roads

The contract‘ deﬁ'ne's, "bodily injury” as
| “BODILY INJURY” means:

a) physrcal injury

b) - sickness;

¢) . diséase; or

d) resultant death;

of any person which results d:rectly from a motor
veh le acmdent :

Clearly Fred L and Cathy R. Lager are c:overed persons under the UMIUIM |

msurance pollcy Fred L Lager is. the frrst person named |n the Declaratrons and is, |

there_ore the “P '=_:|cyholder » As the “Polrcyholder” Fred L. Lager further t' ts the

ofyou '?ﬂ f}'ypg;;’j_:QathyR.._ Lager is a covered person ae_,t_he_ 'sppu_s _of red F



L. Lager and lives in the same household as her husband, Fred L. Lager, as defined by
the word(s) “you” and “your” in the policy.

S.ara E. Lager.is likewise a covered person under the uninsured contract in that
she fits the deﬁn’ition of a “RELATIVE.” This is'true either because she regufarly lives in
-the household of her par_ents, or at the very Ieast, Iiv.ed temporarily outside of her
parents' household at the time of the collision and her death. Sara was under the age of
25, unmarried, and was temporarily living in Toledo, Chio, for the purpose of pursuing
her college education.

It is clear that Fred L. and Cathy R. Lager, as parehts_ of their daughter, Sara E.
| Lager, are legally entitled to recover from the owner or driver of an uninsured motor
vehicle under the tort law of this State t_or damages they sustained as a result of Sara's
' death. In fact, pursuant to Ohio's Wro.ngful Death Statute they are rebuttably presumed
to have suffered dama'ges.. See R.C. 2126.01-2125.02. | |

| The UMIUtM.insurance.poiiCy issued_and delivered to Fred L. and Cathy R.
Lager by Appellant NatronWIde Mutual clearly prc\ndes that they wm pay
compensatory damages mciudmg derrvatrve clalms ” that Fred L. and Cathy R Lager
| are 1ega||y entrtled to recover from the owner or drrver of an unmsured motor vehlcle
under the tort !aw of the state where the motor vehlcle accrdent occurred because of
bodlly mjury suffered by .a relattve and re'sultlng from the motor vehicle accrdent.

The defrnrtron of “Bodaly lnjury” contalned in the aforesald pollcy means in

' pertrnent part physrcal rnjury or res_ultant d_eath.,




The Apt)ellee, as personal representative of the estate of the decedent, Sara E.
Lager, and pursuant to Ohio’s Wrongful Death statute has brought this action and is
seeking damages;for the benefit of the parents of Sara E. Lager.

It is clear that coverage is afforded for the claims of Appellee for wrongful death,
pursuant to the UM/UIM ntoto‘r vehicle pt::licy of insurance issued and delivered to.F red
L. and Cathy R. Lager by Appellant, Nationwide Mutual.

Appellant, Nationwide Mutual, argues , because the'decedent, SaraE. Lager,
was occupying a motor vehicle she owned at the time of the cotlisicn, and because the
aforesaid motor vehicle was not insured for auto liabi!ity cove'rage under the policy
Jissued and dellvered by Appellant Nationwide Mutual, to Sara’s parents UMIUtM
coverage is excluded.

A_p'p'elta_nt, Nationwide Mutual, refers to “Coverage Exclusions” -ccntained on
page U2-U3 of 'the_ UM!U!M policy. The coverage exclusion states in pertinent part:

CeverageExctusions | | |

A “This coﬁerage does not apply to anyone for
' - bodily injury or derivative claims. :

3. While any insured operates or occupies a motor vehicle:

a) . owned by,
‘b) - furnished to; or
c) _available for the regular use of;
you.or a relative; but not insured for Auto Llabllrty
: coverage inder this polrcy It also does not apply if
any msured |s hlt by any such motor vehlcle

As prevrous!y stated the UMIUIM coverage agreement states that Appeltant :

Nat:onwrde Mutual “wrll pay compensatory damages mctudrng denvatrve clarms '_ '

because of_bodllv._ml m suffered by a relatrve




in the coverage section of the UM/UIM policy, the phrase “because of bodily
injury” is used in describing the coverage which is extended.

The coverage exclusion, however, uses the words “for bodily injury” to define
what is excluded.

‘Neither phrase, “because of bodily injury,” nor “for bodily injury” is defined
anyvfrhere in the Policy. |

“Bodity Injury,” however, is defined, not in the UM/UIM contract provisions, but in
the generaf definition section, as including within the rneaning of "bodily injury,”
"physical injury . . . or resultant death of any person which results directly from a motor |
vehicle acc_ident.“ Clearly SaraE. Lager su‘ffEred "bodily injury” as deﬁned in the
definitional section because she suffered "physical injury” and as a result of the
"physicai injury" death ensued. it is also just as clear that Fred L. and Cathy R. Lager
did not themselves suffer-“bodily' inj-ury"' either under the definitionai section of the
Polrcy defrnlng "bod;ly injury" nor pursuant to the case Iaw of this State. Nelther Fred L.
nor Cathy R. Lager suffered “physrcal |njury in the. "motor vehicle accident.” They were
not occupants of the "motor vehicle” Whrch took Sara’ s Irfe and therefore suffered no
"physrcai m;ury“ asa dlrect result of the "motor vehrcle accrdent " In fact Fred L. and
" Cathy R Lager have not suffered “physrcal rnjury" whether they occupred the vehlcle or |
not -and they certarnly drd not dre nor are they makrng clarms for thelr own "physrcal | '
mjury" or "resultant death" for the reasons jUSt expressed erewrse Fred L. and Cathy

. R Lager are not maklng a clarm' "for the bodrly rnjury“ suffered by Sara E. Lager Such

: jclarms for :physrcaf m;ury' would have been avarlable to Sara E Lager pursuant to the B

. _'-_co\rera_g;e rovrsrons had she survrved the |mpact of the colhsron as wefl as




survivorship claims if she subsequently died as a result of those physical injuries, so
long as the representative of her estate could establish conscioos pain and suftering
experienced by her. In that Sara E. Lager occupied an "other owned motor vehicle” at
the time of the collision, she would have been precluded from. any recovery for her own
physical injury, had she survived, and the representative of her estate is precluded from
recovering damages for Sara's claims of survivorship, if any, for the same reason. lItis
clear, therefore, that the only claims pending before this Court are the claims not “for"
the "bodily injury” actually suffered by Sara E. Lager personally in the nature of
survivorship, but rather for the "exclusive benefit of the . . . parents of the decedeht, all
of whom are rebuttably presumed to have suffered damages by reason-of the wrongful

death ... ." See R.C. 2125.02(A)(1) (Emphasis added.) More specifically stifl, the

c[alms currently pendmg are “beoause of" or “by reason of" the wrongful death
‘Webster's New World chtronary of the American Language, Coliege Edition (1 966) at
131 defines "beCause of" as "by reason of; on account of”

| Appellant Nahonwrde Mutual it would appear from the arguments now
presented that they woutd agree that the "because of bodrly m]ury" language in the
coverage sect;on of the pohcy would provrde for clalms soundlng in wrongful death
| _“because of" or by reason of the bodlly |njury suffered by Sara E. Lager Appellant'
focus now, and'therefore thelr argument is, that although clalms of.wrongfoi death-are
._.covered they are excluded because the word "for“ in the other owned auto excluslon :

_ has the same meamng as "because of" in the coverage provrsmn




iApbellee agrees with Appellant that the word "for" can sometimes have the same
meaning as the phrase "hecause of." Appellee further agrees that, as stated by
Appeliant, the word and phrase, respectively, "gjgy be used interchangeably (emphasis
added)" at least in certain contexts. .It would logically follow, just as easily, that the
word and phrase may not be used interchangeably in every context. Hall v. Naﬁonvvide
Mut. Fire Ins. Co., 10" Dist. No. 05AP305, 2005—0hio-4572, discretionary appeal not
accepted, 108 Ohio St. 3d 1416, 2006-Chio-179. In the universe of logical possibilities
"“for" can always be substituted for "because of" but "because of" cannot always be: '
substituted for the vvord "for." Just as all "cars” can be included in the "universe" of
"motor vehlcles" yet all "motor vehicles" cannot be included in the ' universe" of "cars."

While Appellant has directed this Court to just one of the defrnrttons and possible
_usage of the word "for" they ignore a mynad of others One reasonable det" nitlon of the
word "for" that would could, or in fact does apply in the context of the exclusaon clause
is "notwithstanding” or "in spite of." Webster's New Worid Dictionary of the American-
: Langu_a_ge, Coltege Edit‘io.n (1966) at 564. _."'Nottvithetanding'f is defined as "i.n epite of."
id at 1006. .-Both the"word and the phrase, when u'sed in this sense are 'prepOSitions..'ld.
| at page 1005 The word "for" can also mean "as concerns.” td at 564. "As concerns"”
meamng "in regard to" "with reference to." !d at 303 The word "concernrng is also
defrned as "|n regard to" "wrth reference to" and addltlonally, "havmg to do. wzth " Id.
The: word "for‘ rnay also mean "to the extent of " Id. at 564 "Extent" can mean-
"coverage " Id at 515 and therefore the exclusron could read "(t)hls coverage does not |

3 "_apply te anyone ‘to the coverage of bodrly |nJury or derlvatrve ctalms " "For“ may also

an “m E'detenee of " or "|n favor of " Id at 564 "In favor of“ can be deflned as

-of p_pettant_ _at 4._—. - -




"supporting,"' “to take advantage of," "payable to0." /d. at 530. "For" may also mean
"meant fo be used in a specified way," as in "money for bilis" Id at 564 or in this cese
"coverage ... for bodily injury," "For" can mean “suita.bie to" or "appropriate t0." /d.
"Sujtable" can mean "that suits a given purpose " Id. at 1458. This list of definitions and
possible usages of the word "for" is not meant to be exhaustive, but is mtended to
demonstrate that there are many other reasonable and rational definitions of the word |
that mith apply in the context of the exclusion clause and would, therefore, render the
clause susceptible to more than the single interpretation advaneed by the Appellant.®
Likewise the cases of American Ins. Co. v. Naylor, 103 Colo 461, 87 P. 2d 260 and
Kelly v. State Personnel Board of California, 31 Ca. App. 2d 443, 88 P. 2d 264, do not
“stand for the proposition that "for" means "because of" in every, or Specificaliy in this
partieular,,context.4 |

As previously stated, words and phrases may not only possess "_naturelly and
_cbmmon_ly" eccepted_ meanings, but they may also acquire meanings consistent with

“c’o.mmefci_al- o_r‘\fechrii_eal" applications within the industry in which they are used.

3 it is |mportant to point out that the phrase “Bodily Injury” as Contamed in-the other owned auto exclusion
is.expressed in‘bold print and, therefore, has a specific meanlng given fo the words by the’ definitional
o J_sectlon"of the poll'cy.rThat def‘ nltlon :s pecuilar only to the i |njunes sustalned by Sara E, Lager and does




Gomolka (1982), 70 Ohio St-. 2d 166,7167-168, 172-173. The motor vehicle liability
insurance industry, and particularly iﬁ the area of uninsured/underinsured motorists
coverage is, and has been, governed by R.C. 3937.18, commonly referred to as the
unirtsured and underinsured motqrist ststtute. While the statute has undergone many
changes throughout the years the language of the statute relevant to this dist:u_e;sion ttas
not.” The statute reads i_n pertinent part that "(u)ninsured motorist coveragé .. . shall
provide protection tor bodily ihjury ... including death . . . for the protection of insureds .

. because of bodily injury . . . including death, suffered by any person insured under

the‘poticy."‘ R.C. 3937.18(A)(1) (Emphasis added.) The legislative intent behind the
choice ot this language has b.een interpreted as providing uninsured and underinsured
moturist: coverage for wrongfu! -cteath Wood v. Shepard (1988), 38 Ohio St. 3d 886, 89-
90 526 N.E. 2d 1089 Likewise, the phrase "for bodily 1njury" has been subject to
' lnterpretatlve analysus as well wtthln the insurance Iaw context. In Kraut v..Cleveland
" Ry. Co. (1 936), 132 Ohio St. 125, 7 0.0. 226 5 N.E. 2d 324 this Court held that action
bro.ught by husba‘hd- for loss bf services artd expenses f_or care of wi_fe “growihg out of"
_her bod:ly mjury is not one "for bodily. m;ury," and therefore, two year statute of
I|m|tat|ons for bodlly |njury did not apply Id. at 125, Sy!labus of the Court In Dean V.
_'Angelas (1970) 24 Ohio St. 2d 99 530. O 2d 282, 264 N E 2d 911, thls Court heid
tha:t_w_ff_e s__a;:tjon_.for consortium and medical e.xpe_nses_ mcurr_e_d by reason of husba_nd s
| bodlty ihjUry \uér'e' 'nbt subject to statutes of limitations appiiCable for'bodily lnjury to' ;

-,husband !d at 99—100 In Corpman V. Boyer(1960) 171 Ohlo St 233 th|s Court held

: fftha_ consortium clalms of husband for consequentjal damages is not one for malpractlce '




and therefore, not subject fo one year statute of limitation "for malpractice." /d.

Syllabus. "(B)y no stretch of the imagination can plaintiff's cause of action be 'for
malpractice’.” /d. at237. In Kofer v. St Joseph Hospital {1982), 69 Ohio St. 2d 477,
defendant-appellant;sargued that damages sought by decedent's representative
"because of the death” of decedent was subject o one year statute of limitations for
medical malpractice and not two year statute of limitations for wrongful death. /d. at
480. This CoUrt held two year statute for wrongful death applied. /d. See also Kiema v.
St. E!izaheth's Hospital (1960), 170 Ohio St. 519, |

The Apoeilant, Nationwide Mutual, has directed this Court to the case of

Tomlinson v. Skolnik (1989), 44 Ohio St. 3d 11, 54d N.E. 2d 716 overruled on other
‘grounds by Schaefer v. Allstate ins. Co. (1966), 76 Ohio St. 3d 553, 668 N.E. 2d 913, in
"soo_port of its p.r_o'position that “damages for bodily injury” means the same as damages
"beoau'se of" bodily i-njtrry.6 Torn!inson is distinguishable in many respects and doesnot
- stand for the proposition argued by this Appeliant. Unlike the coverage proyiSion in the
ca:se-sub jUdice.the ooverage pro\rision fin Tomiinson .provided coverage in:pertinent
‘part,_"forf bodiiy: i'njury'. .. darnage.“ Id. at 13 'Althoughthe opr'nron in Tom,lrhson. did not
spe'oificalty state that th'e af‘oresaid coverage provision inoluded ooverage 'tor wrongful
death and consortlum damages such conclusron is ;mplrcrt from the demsron The very
fact that the court addressed the. Ilmltation of Ilabrhty provusmn in-an effort to. determrne 7 '
_ _;whether consortlum clalms could be I1m|ted to the "each person“ hmltatlon under the

| _-'pollcy SUppires the answer If the court was of. the opmron that the word “for“ 'rn the -

':cove' 'ge pro v 's:on dld not cover such clalms |t snmply would have sard so and would

: 'ngaged in- any further mqurry regardrng the monetary Irmlts of coverage




o ".._Appellant suggests when he states "(c)larms for wrongful death :(and '035 °f

A|thougb the policy before the court in Tomlinson was a liability policy it can readily be
assumed that the coverage providing "for bodily injury . . . damages" must provide
coverage, not only for bodily injury, but also damages for wrongful death and derivative
claims as well. Although Tomlinson did not involve claims for wrongful death it did
involve consortium claims which incidentally are claims, as the court determined,
"arising out of or because of bodily injrrry.“ Id. at 14-15. After determining that
consortium claims are not bodily injury claims, or as Justice Brown points out in his

_dissent, "not for bodily_ injury," Id. at 16, the court reasoned that "when read in context,

'due to' ‘for' and ‘resulting from' are all synonyms for 'because of or 'arising out of " Id.

at 15. (Emphasis added.)

The coeerage provision and the limitation of Iia.bility clause in Tomlinson both
used the word "for and therefore, effecnvely and precisely tracked the coverage whrch
was- extended and that which was limited. Tomhnson simply does not stand for the
proposrtron that "for" always means “because o_f" although__the court held that it d_ld_ in the
_cbntext:of- the_ policy in that case. A_ppeliee would_agree'_tha't if the phrase "for b_odily '

- injury" was employe'd in the cOver-age provisien in tne instant action instead of the

hrase "because of bodrly rnjury" the facts would of course be dffferent and itis hkeiy

' that thrs case would not have traveled S0 far Tom!mson is not wrthout benet" t in that it
', 'does provrde an effectrve analysrs and supports the argument of the dlstrnctlon this
'Court has hrstoncally made between clalms "for bodliy rnjury‘ and clarms "because of

bodrly rnjury " In vrew of the foregorng, JUStIce Brown s concurrmg oprnron m Cmcrnnatr

Ins Co v. Phn'lrps (1990) 52 Ohro St 3d 162 rs not as “arbrtrarrly reasoned" as




consortium) are not claims ‘for bodily injury’ although they may be claims arising out of
bodily injury.” Id. at 166. In his concurring opinion, Justice Brown suggested:
(1)  that wrongful death claimants do have separate
claims under R.C. 2125.02(A)(1);
(2) thatunder R.C. 3937.18 an insurance carrier
may apply a single limit to separate claims
arising out of a single bodily injury provided
the policy limitation tracks the corresponding
limitation on liability coverage; but
(3)  thatinsurance companies have the burden of
stating policy limitations clearly and
unambiguously. /d. at 167..

In State Farm Auto. Ins. Co. v. Rose {1991), 81 Ohio St. 3d 528, this Court
recognized in its decision the merits of the concurring opinion of Justice Brown in
Cincinnati and held that policy limitations must track the corresponding limitation on
liability coverage and must be unambiguously stated. State Farm Auto. Ins. Co. v. Rose

(1991), 61 Ohio St 3d 528, syllabus. This Court has property recognized the

-distinctions between.-claims which "arise out of" and :"be_cause_ of bodily injury" and

: claims"for bodily injury.." In fact;, such distinctions must be made given the variety of "
: clai'ms- and causes of action, which are available fo persons injUred and the different
remedles whrch can appiy to each. In recognltlon of these dlstlnctrons this Court has,
,through |ts decrsrons stressed the |mportance of drstmgurshrng clearly and
unamblguously the coverage whlch rs berng provrded and the coverage whrch is being
-exctuded As the author of the msurance poircy, Appellant Natronwrde MutuaE has
.' chosen by |ts own words to extend coverage “because of bodrly rnjury" and to exclude _

coverage only "for bodlly |njury" in the other owned auto exclusron For the reasons

| '_‘prevrousiy stated the words and phrases are susceptlble of more than one meanlng




and Appellant has simply failed to unambiguously track the coverage which it claims it
intended and the coverage which it now desires to take away.

If this Court were to assume arguendo that the_word "for' as used in the
coverage exclusion means "because of", as Appellant suggests, then what would be the
intent and purpose of the additional language, "or derivative"”, or "or derivative claims"?
if the phrase "because of" were inserted into the exclusion in place of the word "for" the
clause would read:

A. This coverage does not appiy to anyone because of bodrly

injury or derivative claims.

The exclusion provision separates the phrase "bodily injury" and derivative with

the word "or.“ The word "or" is "a function word indicating an alternative .between

differe'ht or un!ike things " F’izza v. Sunset Firework‘s Co.. inc. (19886}, 25 Ohio St. 3d 1,

4-5 25 OBR 1 494 N.E. 2™ 1115. “That is, the policy's use of the drswnctwe of'

: rndrcates that the two phrases were not mtended to have the same meanrng Ohio

| Gov’t; Rrsk.qut. Plan v. Harrison (2007), 115 Ohio St. 3d 241, 247-,‘2_007-omo4948.

' 'Thus the phrase "because of bodily injury” in the above -example would have to be
rnterpreted te mean only wrongful death survivorship, and bcdrly injury claims if the
Court Were to glve meanlng to the ba!ance of the phrase “or derlvatlve clalms Y In

| Tomlmson rt was expressed that “(a) claim for Ioss of consortium is a denvatrve actron

derwmg from a spouse $ c!arm for bodrly rnjury " Tomlrnson (1989) 44.0hio St 3d 11,

- 14 Tomlrnson also expressed that such c!arms are "because of bodrly rn;ury " Id at 15 .

,In add'rtron thrs Court has held that actrcns for wrongful death are rndependent causes




183. In view of the foregoing, the phrase would have to be read as, "(t)his coverage
does not apply to anyone because of bodi!y injury or because of bodily injury. Or it
could read, "(t)his coverage does not apply to anyone because of bodily injury.”
Thereby deleting the words "or derivative claims” entirely. In either case, the words "or
derivative claims” are surplusage and have no meaning. In order to give all of fhe
words contained in the first sentence of this exclusion 'clause meaning, the clause must
be .r_ead as "for bodily injury,” which is interpreted as meaning only the exclusion of
bodily injury suffered by Sara E. Lager and any survivorship claims which might Have
béeh available to her personal representative for any conscious pain and sufféring she
experienced prior to her death. The exclusion wpuld also exclude any derivative claims
és well. Given the differing choice of words .and phrases employed by the Appellant in
the coverage provisions of the policy, as éomparéd o the-excltlision clause, and -
-cdns;idefing the common and ordinary meanings attached to tho-lse words, such an
interpretation is f_éasonable. "In construing a writt'enr insirﬁment, effect should be given

to all of its words, if this can be done by any reasonable interpretation.” Wadsworth

'Coal'_-(.‘.-o; v. Silver Cree_k Mining & Ry. Co. (1884), 40 OhioiSt. 558, paragraéh one of thé
syljlé_bus. | | |
o Abpellént has not been consistent with its choice of words thfoﬁghout the p,o'i'icy.
: |n the same coverage exclusion, Nationwide MUtdai employs the phrase "ﬁarising _'ou{ of
-'béi‘!__y 'ihjury"_iﬁ p'aragr_é_lph (B)(2). Clearly Appel!ant's choice of words in this sé'c::tioh' of

- the very same exclusion provision was intended to exclude coverage because of bodily

inj'_ury",'-'ajn'd_':'t_'heré_fgre,'an_y and all CaUSe_s bf-aétion'cléimed:-by an'in,éured becauseof o

bodily injury sus’taiﬁed by_any-pérso_n not ins_ﬁi'ed._ According. to Appellant "arising out .- s
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of" has the same meahing as "because of."’ If so, then, in any and all lsections of the
policy where the words "for," "because of," or "arising out of," are found, they should be
interpreted as having the same meaning. That is, of course, if the Appella‘ht’s logic is to
remain consistent. If the 'phrase "for bodily Injury“'_in the other owned auto exclusion
means "because of" or "arising out of" bedily injury, i.t would have been a simple matter
to utilize the “erising out of" phrase in place of the phrase actuelly used just a few short
_'p_aragraphs prior. This is, of course, if the intent of appellant was in fact to exclude

claims arising out of bodily injury in the other owned auto exclusion. This same

re,asoning-was discussed by this Court recently in Ohio Govt. Risk Mqt. Pian, 115 Ohio
St. 3d 241, 247-248. |
in the -Medieal anments section of the policy, the Coverage Agreement reads in
pertinent part: |
We Will.pay usual, customary ahd reasonable charges:
1. for expenses incurred fgi: (emp.hasis_added)
b) funerai costs;

due to acmdentai bodily injury suffered by you or a
' relatlve whlle occupying your auto :

The policy deﬁn'es "Usual, C_ustomary and _ReaSonabIe-'Charges“ in pertinent part

as: S o

' 2. "USUAL CUSTOMARY AND REASONABLE CHARGES”
means charges for services or supphes covered under this
-pollcy, whlch are:

a) usual and 'customary-iri”the place where provided' ahd |

' b) E n' | .r)nore than what would have been charged if the
- m]ured person had no |n3urance and '




Clearly the coverage does not include "expenses incurred” because of "funeral
costs, such as interest on credit cards used to pay for funeral expenses, although it
would cover the usual, customary and reasonable charges r‘or the funeral itseff..

Additional evidence of-Appellant's inconsistent choice of language can be fourrd
in the Limits and Conditions of Payment provisions of the Uninsured Motorists -
Coverage. Those provisions read in pertinent part:

1. The limit shown:

a) for bodily injury for any one person applies to one person'’s
bodily i mjury, including death, and _includes all claims resulting
from or arising. out of that one person's: bodlly injury, including
death. Any and all claims, including but not limited to any claim for -
loss of cconsortium or injury to the relationship arising from this
bodllv injuty. including death, shall be included in‘this limit. This
per person policy limit shall be. enforceable: regardless of the
number of insureds, claims made, vehicles or premiums shown in
the Declaratlons or poIrcy, or vehrcles mvolved in the accident.

'b) for bodlly mjury for each occurrence ts subject to the per
'person limit described in paragraph ay above the total limit of-our
_habrlrty"for"all: covered-.jdamages when tWo or more persons sustam




claims. '
The aforesaid limitation provision specifically delineates “any claim for loss of
consortrum or injury to the relationship arrsrng from this bodily injury, including

death..
“(T)hrs" referring to "for bodily injury.

wl

Paragraph b) of the limitation provision states, "any and all claims, including any'
claim for loss of consortium or injury to the relationship arising from this bodily injury,
including death...""? Again, "this" referring to "for bodily inj'Ijry."

Paragraphs 3 and 4 of the limitation provision again refer to "for bodily injury“
and then go on to.add "for loss of consortium, injury to the re!ationship,' and any and_ all -
other claims." | |

It is clear from the foreg_eing that Appeliant clearly has demonstrated in other

sections of this insurance policy, and even more specifcal!y within the UM/UIM section,

that |t is very knowledgeable of the words-and phrases which define the cla;ms of

‘ _consomum wrongful death, and, in fact, the all inclusive, "any and all other claims."
' \_Nha_t |s even more instructive is that appellant includes the word_s and phrases

- describing consortium, wrongful death, injury to the relationship and any and all other

CI_a_in“rs,: in _jaddition to, and in the same paragraphs as the phrase “for bodily injury.” If

 "for bodily injury" i this context is also meant to mean, "because of* then the limitation

clauses are replete with surplusage.

' ,.-lff in 'f'aCti 'the phrase "for bodily injury" is-to be interpreted in the context of rhe

"’other owned auto exclusron as meanmg "because of," and therefore meant to

R ence:""pass clalms for wrongful death it |s at the very Ieast dlﬂ" cult to understand why :

Def :ndant‘s Exhibit CC, a certnt“ed copy of the P°"°Y (erphasie added)

"ndant's Exhrbrt CC paragraph a) a certlf ed copy of the polrcy (emphasrs added).. L



it would not have chosen to simply use the phrase "for bodily injury” exclusively
throughout the limitation provisions. What is even more curious is why the more
expansive and more inclusive language was not employed in the other. owned auto
exclusion, i, in fact, the intent was to actually exclude claims sounding in wrongful
death.

To accept Appellant's proposition of law upon the limited evidence and
explanation offered in support of the same, would unreasonably limit the inquiry and
ignore the inconsistent phraseology used in the balance of the insurance contract. As
stated by this Court:

insurance contracts may not be read in so circumscribed a fashion. One may not

regard-only the right hand which giveth, if the left hand also taketh away. The

intention of the parties must be derived instead from the instrument as a hole, -
ggdl ggt f{;)gr th_e detached or isolated parts thereof Gomolka (1982) 70 Ohio St.

lt is at least lnterestrng, if not mstructrve to note that appellant's posrtton

- regardrng the. coverage provision of the policy and its mterpretatlon seems to have

changed In the Trial Court appellant oonceded that “Sara E. Lager's permanent

-address, resrdence'or domicile as of January 26, 2003 was her parent's Home." ‘After

conced:ng this-i |ssue and by deﬁnltlon concedrng her status as a covered person under

_ the polrcy, argued that Fred L. and Cathy R Lager stlll could not recover because they

were not mvolved in the motor vehicle accrdent Appellant argued further that they did

not sustarn bodlty m;unes themsetves and that the msurance pollcy requlred that the

rrperson makrng the clarm must be the one who sustalned the bodrly rnjury13 Atthough

,Vld.{ not state specrf cally why they rnterpreted the poltcy in thls manner |t

amty be Implred that therr posrtron at that trme was that the phrase "because '




of bodily injury” was limited in definition to cover claims only for an insured who actually
sustained the bodily injury. In other words, Fred L. and Cathy R. Lager were permitted
to b'ring claims for their own bodily injuries, but not "because of bodily injury” of their
relative, Sara E. Lager. It would at least appear, therefore, that appellant now argues
or at least concedes that Fred L. and Cathy R. Lager may bring claims because of the
bodliy injuries of their daughter sounding in wrongful death, but are excluded by the
other owned auto exclusion. [t would certainly seem, therefore, that while their
argument in the trial court was that "because of' means "for bodily injury," the argument
now is that "for" means "because of bodily injury." This apparent change of posrtron is
relevant only to point out that the Appellant |tself may have once held a different intent
as to what the policy language means than it now -holds, or at least argues today.

A vast majonty of ourdistrict courts of appeals have examined the issue now

before thrs Court In Hall v. Natronwrde Mut Frre Ins Co No 05AP-305, Court of

.Appeals-of Ohio, Tenth Appellate Dist. Franklin County, 2005 Ohio 4572, 2005 Ohio

.Ap'p;_ LEXIS 4132, September 1, 2005, Rendered Discretionary appeal not altovtred by

Hall v. Nationwide Mut. Fire Ins. Co. 2006 Ohio 179, 2006 Ohio LEXIS 88 (Ohio, Jan.

25' 2066) the cdurt examined the very sam‘e issue with the exact same policy -

'_Eanguage and wrth the exact same msurance company as in the case sub judice. In
_that case the court agreed W|th the trial court that the phrase " 'because of bodrly |njury
-f-when dlscussmg UMIUIM coverage " and then using "the phrase “for bodrly mjury when ;

dtscussrng exclusmns to that coverage " are not mterchangeab!e in all srtuatrons Id

" le' 'rhe Appellee hereln the Plalntlff in Hall had brought a wrongful death actlon fer the' :

th'of:'a chr!d who was operatlng a motor vehlc!e not insured under the pollcy ld




The court in Hall found the language contained in the policy to be ambigoous and
construed the ambiguity against Nationwide Mutual and in favor of the insured. For the
same reasons stated by the court in Hall the language contained in the policy before
this Court is ambiguous and must be construed against Appellant, Nationwide Mutual.

The court in Hall also held that the attempt by Nationwide Mutual Fire Ins. Co to
exclude compensation for derivative claims under the other owned auto exclusion did
not exclude wrongful death claims. Id.

Other jurisdictions have also held the other owned auto exclusion excludirrg

bodily.injury damages does not exclude damages for wrongful death. See, Kotlarczyk

v. State Farm Mut. Auto,_inc. Co., Lucas App. No. L-03-11-3, -2004—0hio-3447; Aldrich

A Pacific Indemn. Co., 2004-Ohio-15486, Sevehth Dist. Ct. of App., Columbiana _Co.

Deeided mar_ch 26, 2004; Adams v. Cri_der,_ 2004-Ohio-535 Third Dist. Ct. of A_pp.,

Mercer Co. Decided February 9, 2004;..-Gaine_s V. State Farm Mu_tgal Auto Ins. Co..
| Tenth Dist. Ct. of App. No. 01-AP-947(2002)-0hio-2087 Decided April 30, 2002; Estate

of Monnlg V. Progressrve Ins. Co 2004- Oh10-2028 Fourth Dlst Ct. of app. DeCIded

Apnl 15 2004; Brunnv Motorist Mut Ins Co., 2006- Ohlo-33 Flfth D:st Ct. oprp

Deord_ed- Jarnuary 5, 2006; Dickerson v. State Farm__Mt_rt. _Agto_ Ins. Qg 2003-Ohio-6704,

Third--'App'eIIate-Dist ct. Decided Deoember 165, 2003; Roberts v. Wausau Busiriess Ins.

: Co 149 Ohlo App 3d 612; and Amerrcan Modern Home Ins. Co V. Safeco Ins. Co. of

Illrnors 2007—0!110-6247 Eleventh D|st Ct. of App Decrded November 21 2007

Appellate cites thrs Court to Touhv V. Tavlor Case No. 4 06- 23 Court of Appeals

_ ;of Ohro Thrrd Appeliate Drstrrct Def ance: County 2007 Ohro 3597, 2007 Ohro App

- LEXIS 3305 in support of its proposmon of law.
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' court |n Touhy stated

The court in Touhy found no ambiguity in construing the insurance coverage

provision and the other owned auto exclusion provision contained in the insurance

_policy before the court.

We acknowledge that the insurance policy at issue includes
‘because of bodily injury’ in the coverage section and ‘for bodily
injury’ in the policy's exclusion. However we do not believe that the
language in the policy is in any way ambiguous. The insurance
policy at issue defines bodily injury as ‘bodily harm, sickness, or
diseases, including required care, loss of services and death
resulting therefrom.' Because the definition includes ‘death
resulting therefrom,' there is no rational distinction between the
phrases ‘for bodily injury’ and 'because of bodily injury.’ Touhy,
2007-Ohio-3597, Page 11.

Touhy does not stand for the rule of law that the phrases "because of bodily
injury" and "for bodily injury” are never ambiguous.

~ Infact, itis clear from the Opinion in Touhy that the court's ruling was limited to a

" factual examination of the insurance provisions employed in the insurance'poliéy before

the court. It isfiIOnly in the context of those provisions, and the language embloye’d; that

the court found no ambiguity.
While the Appellee does not agree with the holding in Touhy, and especially the
rationale in support of the same, the Appellee does understand how the court could

havg,arr:iyed at the resuit and the reasoning which.could have supported the

_rcbhclﬁs,'ibns attained. In spite of the holding and rationae, deévér any application of

_ -Touhy to the facts and issues which: pertam here is dlfr" cult to dlscern

The def nttlon of bodlly m;ury contalned wnthm the msurance policy before the

) "'Th : _';pollcy defines: bodlly |njury as’ “bodlly harm"
- V_SIckness or diseases, mc]udlng reqmred care, Ioss of
f.'semoes and death resultmg '

2%




IM at p. 9 (emphasis added)

Touhy involved claims for wrongful death brought by-a mother and father for the
wrongful death of their son. Id. at 5. The other owned auto exclusion contained the "for
bodily injury" language as that phrase is corttained in the policy of the App'ellees' in the
instant action.. It is here where the similarities end. The other owned auto exclusion
t:efore the court in Touhy can easily be read as follows, and in pertinent part: |

We do not provide Uninsured Motorist Coverage... for
required care sustained by an insured

It could also read:

We do not provide Uninsured Motorist Coverage...for
loss of services sustained by an insured

In fat:t, it codld -be interpreted as death resulting from "“ioss of services" or frem
“required care.”

Although the later example seems somewhat nonsensical, in that, inclusiort _of‘
the '_'I_ose of services" and "required care" language seems somewhat misplaced in the
context of the bodily injury deﬁn_ition. In any etfent, it is easy to see from.the .Ian_guage
of the competing insurance ela'uses in Touhy how the court could have interpreted the
'_pr,ovisions without a fi nding of ambiguity. |

The wrongful death statute spemﬁcally permnts damages for "loss of services"
and Ioss of “care“ wnthin its prowsuon Sectlon (B) of R.C. 2125 01 states

(B) 'Compensatory damages may be awarded in a civil

action for wrongful. death and may :nclude damages

: ',for the follownng

2 | Loss of serv:ces of the decedent

G 'Loss of. socnety of the decedent, mcludlng Ioss of
e ___compamonsh:p, consertlum care ass:stance




attention, protection, advice, guidance, counsel,
instruction training and education suffered by
...parents, or next of kin.

What is more instructive is that the coverage provision in Touhy as well asthe
other owned auto exclusion specifically named the "insured" instead of providing
coverage in the disjunctive for "you" or a "relative" as in the policy in the case before this
court. The coverage provision in Touhy stated in pertinent part:

We will pay compensatory damages which an
"insured” is legally entitled to recover...because of
bodily injury:

1. sustained by an “insured"

As previously discussed, the exclusion clause excluded "for bodily injury”
sustained by "an-insured.”

It does not express or identify any particular insured, just an insured. Nor does
it pr0vide' alternatives in the disju’n‘ctEVe as’in "you or a relative” as in the present case
before thls Court, which not only Ident:t“ ies the individuals, but provndes alternatives for
recoverlng for anothers toss as in;

We will pay compensatory damages that "vou"... are
‘Iegally entitled to- recover... because of bodlty injury
suffered by arelative.... (Page U1 of Defendant's
Exhlblt CC a certlt' ed copy of the pollcy)

- In Touhy for examp!e the echusmn could read'

"We do not prov:de umnsured motor;st coverage for
_ requured care’ sustalned by an lnsured

The "msured" would or could mean the decedent in ouhy hIS mother and father,

-or aII of__:them Therefore the c!ause could be mterpreted to mean his parents who L

]::,'_‘were also msured As parents they could be precluded for thelr damages not only fbr
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consortium, but for wrongful death as well. In addition, the legal representative of the
decedent could be precluded from maintaining a euwi\rorship claim on behaff of the
decedent, had he survived, and the decedent, had he survived, would also be precluded
for bodily injury claims because he occupied an other owned motor vehicle at times
“relevant. These results could prevail even though the son was the motor vehicle's only
occupant.

| In addition to the foregoing, the exclusion in Touhy contained the words "death

resulting therefrom”. Therefrom _is defined as "from this"; "from that; and "from it."

Webster's New World Dictionary of the American Language, College Edition (1966)
page 1512. |
‘When the word "therefrom" is added to the definition of bodlly injury, it takes on
‘an added dlmensron a dimension whrch is not mciuded in the Lager bodlly m;ury N
| .-'def nition. By way of example, the definition of bodily injury in Touhy mrght read:
| ;'loss of services .and dea’_r_h' resulting “from thar"

The word "from" is defined as, "caused by" or "because of." Webster's New

World chtronarv of the. Amencan Language. College Edition (1 966) page 582
As prevrously drscussed the claims for Fred L. Lager and Cathy R. Lager are not
.aff_e_oted_by the Janguage in the other owned _auto exclusion perta_r_mng to t_he exclusion

of.gerivat'ive CIaime' beo'aus_e the claims of Fred L. Lager and Cathy R. Lager are for

. wrongful death f’whi‘ch is"-not affected by "derivative""ex‘c!uSions “Derivative“ or rat'he'r

_"'denvatwe clarms" are not wrongful death clarms The pollcy in Touhy is less specrf‘ c

amenabie to more ﬂexrbrlrty |n |ts mterpretatlon when 1t descrrbes "!oss of

cee and "requrred care " Terms whrch mrght easrly have appllcatlon in both the o




consortium and wrongful death context, and which appellant suggests it probably did.
In that, the court found no ambiguity, it is easy to see why the other owned auto
exclusion was triggered.

What Appellant, Nationwide Mutual, may have intended and what they actually
provided to Fred L. Lager and Cathy R. Lager in coverage are, and can be, two different
things. Put another way, what they now say they intended, and what they in fact did,
are two different things.

This case involves an exclusion from coverage. The presumption is in favor of
coverage. That presumption has not been effectively rebutted in this case. It is simply

not enough to find and point ou_t one possibie definition and interpretation of the word

* “for" and suggest that the definition pertains here. This is especially so when such a
_proposed definition would be i_nconsistent,withTthe word's proposed _intended'meaning in
- o,ther:but:similar parts of the policy. Simply stated, the coverage provision is certain and

'broad in the: coverage prowded yet the exclusion of that coverage is not clear and its

meanlng is not as certain.’
- ltcan e_a'sily'be said that the intent of the'policy is to provide coverage to Fred L.

Lager and .C_athy R. L_ager in the event that their resident relative, an adult under the

_ age Of'twenty-f ve (25), experienced an untitne’ly and unfortunate death while pursuing
_ her cotlege educatlon far from thelr home It could certa:nly be contemptated by the

""partles when they entered mto thls contract, that tt in fact would be likely thata person'

"of t'” '_t age group and stng temporanly away, would own their own veh:cle The

: _of‘the poltcy |tself contemplates that scenano Such a proposmon would not




it is an age old conclusion that the pnrpose behind the uninsured/underinsured
insurance law of this State is fo protect persons not vehicles. (Citations omitted). In
fact, R.C. 3937.18 says so. It can also be seen that the policy in this case was
designed to accomplish that objective. The Appeilant, Nationwide Mutual, extracted a
premium from Fred L. Lager and Cathy R. Lager for this type of coverage for just this

type of circumstance. They should honor that agreement.

CONCLUSION

.Appellee, Fred L. Lager, Administrator of the Estate of Sara E. Lager, deceased,
respectfully requests that this Honorable Court affirm the Decision and Judgment Entry
of the Court of Appeals of OhIO S:xth Appeltate District, filed and journalized in the
: above referenced matter on August 10, 2007, for the reasons decided by said Court
.-therem, and for-a decision consistent with the Proposition of Law advanced by this
Appellee that the Ianguage contained |n the motor vehic!e' polfcy of in‘suranc’e tseued
and dellvered by Appellant Nationwide Mutual Fnre Insurance Company to Fred L
: Lager and Cathy R. Lager should be made avallable to the parents of the decedent to
compensate them for the i |njur|es and damages they have sustalned as a direct and
_'proxrmate resu!t of the wrongful death of Sara E Lager deceased Appellee
spemf" cally requests that this Court find and othenmse decrde that the coverage .

' _prowsrons contalned in the aforesald pollcy of umnsuredlundennsured rnsurance

- ..exte d-mg coverage “because ef bodlly |njury" is ambrguous when con3|dered wrth L




Ianguage contained in the other owned auto exclusion clause of the policy, which
attempts to exclude coverage "“for bodily injury."

in the alternative, Appellee respectfully requests this Court to dismiss botﬁ
appeals now pending in this cause.

Respectfully submitted ‘
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212501  Civil action for wrongful death

- ‘When the death of a person is cavsed by wrongful act, neglect, or defavlt which
Wwould have entitled the party injured to mamtain ap action and recover damages if
_ death had not ensued, the person who would have been liable if death had not
#nsued, or the administrator or executor of the esrate of such person, as such
273
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administrator or executor, shall be liable to an action for damages, notwithstanding
the death of the person imjured and although the death was caused under circum-
stances which make il aggravated murder, murder, or manslaughter. When the
actjon is against such administrator or executor, the damages recovered shall be a
valid claim apainst the estate of such deceased person. No action for the wrengful
death of a person may be mainiained against the owner or Jessee of the real property
upon which the death occurred if the cause of the death was the violent unprovoked
act of a party other than the owner, lessee, or a person under the control of the
owner or Jessee, unless the acts or omissions of the owner, lessee, or person under the
contral of the owner or lessee constitute gross negligence.

When death is caused by a wrongtul act, neglect, or default in another state or
foreign country, for which a right to maintain an action and recover damages is given .
by a statute of such other state or foreign country, such right of action may be
enforced in this state. Every such action shall be commenced within the time
prescribed for the commencement of such actions by the statute of such other state or

- foreign country.

The same remedy shall apply to any such cause of action now existing and to any
such action commenced before January 1, 1932, or attempted 1o be commenced in
proper time and now appearing On the files of any court within this state, and no
prior law of this state shall prevent the maintepance of such cause of action
(2001 S 108, § 2.01, gff 7-6-01; 2001 § 108, § 2.02, eff 7-6-01, 1996 H 330, eﬁ I-
27-97° 1981 H 332, eff 2-5-82, 1953 H 1; GC ]0309—]66)

1 See Notes of Decisions and Opinions, State ex rel.  Chic Academy of Trial Lawyers v. Sheward (Ohie‘
1999), 86 Ohio St.3d 451, 715 N.E.2d 1062. ‘
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2125.02  Proceedings; damages allowable; limilaiion of actions; stalvie of repose
for product liability claims; abandonment of deceased child; defing-
tions

{A){1) Except as provided in this division, a civil action for wrengful death shall be
brought in the name of the personal representative of the decedent for the exclusive
benefii of the surviving spouse, the children, and the parents of the decedent, all of
whomy are rebutlably presumed to have suffered damages by reason of the wrongful
death, and for the exclusive benefil of the other next of kin of the decedent. A
parent whe abandoned a minor child who is the decedent shall not receive a benefit
in a civil action for wrongful death broughi under this division.

{2) The jury, or the cowrt if the civil action for wrongful death is not tried to a jury,
may award damages authorized by division (B) of this section, as it determines are
proportioned io the injury and loss resulting to the beneficiaries described in division
(A)(1) of this section by reason of the wrongful death and may award the reasonable
funeral and burial expenses incurred as a result of the wrongful death. In its verdict,
- the jury or court shall set forth separately the amount, if any, awarded for the
reasonable funeral and burial expenses incurred as a result of the wrangful death.

(3)(a) The date of the decedent’s death fixes, subject ta division (A)(3){b)(ii) of
this section, the status of all beneficiaries of the civil action for wrongful death for
purposes of determining the damages suffered by them and the amount of damages
io be awarded. A person who is conceived prior to the decedent’s death and who is
born alive after the decedent’s death is a beneficiary of the action.

(b}(3) In determining the amount of damages to be awarded, the jury or court may
consider alt factors existing at the time of the decedent’s death that are relevani to a
determination of the damages suffered by reason of the wrongful death.

(i) Consistent with the Rules of Evidence, a party to a civil action for wrongful
death may present.evidence of the cost of an annuity in connection with an issue of
recoverable future damages. If that evidence is presented, then, in addition 10 the
factors described in division (A)(3){b){i) of this section and, if applicable, divisiop
(A)Y(3)(b)(iii) of this section, the jury or court may consider that evidence m
determining the future damages suffered by reason of the wrongful death. If that
evidence is presented, the present value in dollars of an annuify 1s its cost.
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ACTION FOR WRONGFUL DEATH 2125.02

. (iii) Consistent with the Ruies of Evidence, a party to a civil aclion for wrongful
death may present evidence that the surviving spouse of the decedent is remarried.
if that evidence is presented, then, in addilion to the factors described in divisions
(A3 (b)(3}) and {ii) of this section, the jury or court may consider that evidence in
determining the damages suffered by the sorviving spouse by reason of the wrongfol
death. _

(B) Compensatory damages may be awarded in 4 civil action for wrongful death
and may include damages for the following:

(1) Loss of support from the reasonably expected earnmg capacity of the decedent;
{2) Loss of services of the decedent;

\,\_,'(3) Loss of the society of the decedent, including loss of companionship, cOnsoxr-
' tium, eare, assisiance, afiention, protﬁcuon advice, guidance, counsel, instruction,
training, and education, suffered by the surviving spouse, dependent children, parents,

or next of kin of the decedent;

o {4) Loss of prospective inheritance to the decedent’s heirs at law at the time of the
Y decedent’s death;

{5) The mentsl anguish incurred by the surviving spouse, dependent children,
parems or next of kin of the decedent,

(C) A personal representative appointed in this state, with the consent of the court
mang the appointment and at any time before or after the commencement of a civil
action for wromgful death, may settle with the defendant the amount to be paid
(D) (1) Except as provided in division (D)(2) of this section, a civil action for
- wrongful death shall be commenced within two years after the decedent’s death.

 {2)(a) Except as otherwise provided in divisions {D)(2)(b), {c}, (d), (&), (f}, and (g)
B of this section or in section 2125.04 of the Revised Code, no cause of action’ for
.. -wrongful death involving a product Liability claim shali accrue against the manufactur-
er or sapplier of a product later than ten years from the date that the product was
-delivered to its first purchaser or first lessee who was not engaged in a business in
sahich the product was used as a compaonent i the produchon construction, creation,
-assembly, or rebuilding of another product.

(b} Division (D)(2)(a) of this section does not apply if the mapufacturer or
supplier of a product engaged in frand in Iegard to infermation about the product
and‘the fraud comtributed to the harm ‘chat is alleped mm ‘a2 product Liabality clalm
mvohfmg that product.

"-f(c) Division (D)(2)(2) of this section does not bar a civil action for Wroﬂgful death
mvo]vmo a prodict Hability claim against a manufacturer or supplier of a product who
de an- express, written warranty as to the safety of the product that was for a
penod ionger than ten years and that, at the time of the decedent’s death, has not
-e,xpued mn accordance with the terras of that warranty

A4) If the decedent’s death ocours duzing the ten-year periad. descnbed in division
(2)(a) of this section, but less than two years prior to the expiration of that pBl‘lOd

<ivil action for wrongful death involving a product liabiity cla:m may be com-
need within two years after the decedent’s death

#e) If the decedents death occurs during ¢ the ten- -year period. descrlbed in division
193{23(a) of this section-and the claimant cannot commence an action during that
. 305 . ,
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(122nd General Assembly)
(Amended Substitute House Bill Number 261)

AN ACT

EFFECTIVE SEPTEMBER 3, 1997

To amend sections 3937.18 and 4509.101 and to enact
section 4509.105 of the Revised Code to permit
occupational driving privileges for first-time violators of
the Financial Responsibility Law; and to modify Ohio’s
Uninsured and Underinsured Motorists Law by limiting the

m;;Wm T of
th TISUTE of vehicle has an immunity, by requiring
ixmmmma@ for injuries
~ caused by an unidentified motorist, and by making other

modifications to the scope of and coverage under the
Uninsured and Underinsured Motorists Law.

Be it enacted by the General Aésenwly of the State of Ohio:

SECTION 1. That sections 3937.18 and 4509.101 be amended and
section 4509.105 of the Revised Code be enacted to read as follows:

Sec. 3937.18. (A) No automobile liability or motor vehicle liability
policy of insurance insuring against loss resulting from liability imposed
by law for bodily injury or death suffered by any person arising out of the

" ownership, maintenance, or use of a motor vehicle shall be delivered or
issued for delivery in this state with respect to any motor vehicle
reg1stered or principally garaged in this state unless both of the following

coverages are OFFERED to persons insured under the policy for loss due
to bodily mjury or death suffered by such INSUREDS:

[€8) Umnsured motorist coverage, wh1ch shall be in an amount of

. [ e e
comage_;qmyalcnt to_the automobile liability or motor vehicle liability

VErage and shall rovide protection for bodily mjury, SICKNESS, or
A : _ the
supermtcnd ] DS thereunder
who are legally entitled to recover damages from OWRETS O opera‘tﬁ'—‘ors f

i udmg death, suffcred by anj,lr persc)n 1

-For purposes of dmsxon (AX(1) of this section, AN INSURED is
legally entitled to recover damages if THE INSURED is able to prove the
¢lements of THE INSURED’S claim that are necessary to recover
damages from the owner or operator of the umnsured motor vehicle. The
fact ' that the owner or operator of the uninsured motor vehicle ‘has an
: unmumty, _UNDER CHAPTER 2744 OF THE REVISED CODE OR A

104 | . nppendix page 4
‘(as amended by H .,B

or disease,
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“(A) No automobile liability or motor vehicle
liability policy of insurance insuring against loss
resulting from liability imposed by Taw for bodily
injury or death suffered by any person arising out of
the ownership, maintenance, or use of a motor
vehicle shall be dehvered o1 1ssued for delivery mn

this state with reSpec t0 any motor vehicle regis-
tered or principally garaged in this state unless both
of the following coverages are offered to persons
mmsured under the policy due to bodily myury of
death sufiered by such msureds:

“(1) Uninsured motorist coverage, which shall be
i1 an amount of coverage equivalent 10 the automo-
bile liability or motor vehicle Liability coverage and

shall prowde protecﬂon for bodily mjury, sickness,
or disease, including death under provisions ap-
proved by the superintendent of insurance, for the
protection of insureds thereunder who are legally
entitled to recover from owners Or Operators ot
aninsured motor vehicles because of bodily injury,
sickness, or disease, ncluding death, suffered by
any person insured under the policy.

- Appendix page 5
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