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EXPLANATION OF WHY THIS CASE IS ONE OF PUBLIC OR GREAT GENERAL
INTEREST AND INVOLVES A SUBSTANTL4L CONSTITUTIONAL OUESTION

Jeremy J. Quinn, Jr. is serving an unconstitutional sentence. The trial court retroactively

applied this Court's remedy that was set forth in State v. Foster to Mr. Quinn. The trial court's

retroactive application of the Foster remedy violated the Due Process and Ex Post Facto Clauses

of the United States Constitution. The issue as to whether a court may retroactively apply the

Foster remedy is currently before this Court in State v. Elmore, Case No. 2007-475. Therefore,

Mr. Quinn requests that this Court accept jurisdiction, and hold his case in abeyance until this

Court decides the merits of Elmore. This Court may then render a decision in Mr. Quinn's case

based on its judgment in Elmore.

STATEMENT OF THE CASE AND FACTS

On February 29, 2008, the Sixth District Court of Appeals affirmed the trial court's

December 12, 2005 judgment entry of sentencing, which imposed a 70-year sentence against Mr.

Quinn for the alleged kidnapping and rape of one victim. The 70-year sentence was devised by

adding seven consecutive ten-year terms of incarceration. The 70-year sentence ignores

intervening appellate court guidance on constitutional sentencing standards in Ohio.

A jury found Mr. Quinn guilty on six counts of rape and one count of kidnapping. The

underlying adjudicated facts are described in State v. Quinn, 6`h Dist. Case No. L-06-1003, 2008-

Ohio-819. Essentially, Mr. Quinn was convicted of using force when entering a female victim's

car on July 18, 2005, and then engaging in various non-consensual sex acts with her. Id. at 4-6.

When the sexual assaults ended, the victim was released, and she soon identified Mr. Quinn as

her alleged attacker after police showed her a photo array. Id. at 5-6.

The Sixth District Court of Appeals, by its February 29, 2008 decision, affirmed the 70-

year sentence imposed against Mr. Quinn, specifically finding that the sentence was not
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excessive in light of this Court's decision in State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856,

845 N.E.2d 470. This timely memorandum in support of jurisdiction follows. This Courtshould

grant jurisdiction, and stay the proceedings pending this Court's disposition of State v. Elmore,

Case No. 2007-475.

PROPOSITION OF LAW I

The remedy that this Court set forth in State v. Foster, 109 Ohio St.3d 1,
2006-Ohio-856 violates the Ex Post Facto and Due Process Clauses of the
United States Constitution.

On February 27, 2006, this Court found portions of R.C. 2929.14 and 2929.19 to be

unconstitutional. Foster at paragraphs one, three, and five of the syllabus. hi order to remedy

the constitutional violations, this Court severed the portions of the statutes that were declared to

be unconstitutional. Id. at paragraphs two, four, and six of the syllabus. Ohio Revised Code

Sections 2929.14(B) and 2929.14(E)(4) were among the sections that were determined to be

unconstitutional and therefore severed. Id. at ¶61 and 67, respectively.

In the year 2005, when the offenses alleged against Mr. Quinn occurred, the factual

findings mandated by R.C. 2929.14(B) were required to be made at a sentencing hearing and in a

journal entry of conviction. R.C. 2929.14; R.C. 2929.19; State v. Edmonson, 86 Ohio St.3d 324,

1999-Ohio-110; State v. Comer, 99 Ohio St.3d 463, 2003-Ohio-4165. As such, during Mr.

Quinn's sentencing hearing, the trial court was required to sentence him under the Senate Bill 2

provisions that were in effect at the time of his purported crimes. And any sentence that

included nonminimum or consecutive prison terms-but omitted the findings required by R.C.

2929.14(B)-violated the Ex Post Facto and Due Process Clauses of the United States

Constitution.

2



Due process prohibits the retroactive application of any judicial construction of a criminal

statute that is unexpected and indefensible by reference to the law which has been expressed

prior to the conduct in issue. Bouie v. Columbia (1964), 378 U.S. 347, 354. As this Court has

recognized, "an unforeseeable judicial enlargement of a criminal statute, applied retroactively,

operates precisely like an ex post facto law * * *," and thus violates the Due Process Clause of

the Fourteenth Amendment to the United States Constitution. State v. Garner (1995), 74 Ohio

St.3d 49, 57, quoting Bouie v. Columbia, 378 U.S. at 353 (internal citations omitted).

Accordingly, although the constitutional prohibition against ex post facto laws is

applicable only to legislative enactments, judicial enlargement of a statute implicates the same

concerns expressed by the Ex Post Facto Clause. State v. Garner, 74 Ohio St.3d at 57. The

Clause provides simply that "no State shall . . . pass any ... ex post facto Law." Section 10,

Article I, United States Constitution. The scope of the Ex Post Facto Clause's protection

includes "[e]very law that changes the punishment, and inflicts a greater punishment, than the

law annexed to the crime, when committed." Calder v. Bull (1798), 3 U.S. 386, 390 (seriatim

opinion of Chase, J.).

A. When applied retroactively, the remedy that this Court
adopted in State v. Foster operates as an unforeseeable judicial
enlargement of Ohio's statutes.

As illustrated by United States Supreme Court precedent, the retroactive application of

the remedy that this Court mandated in Foster violates the Ex Post Facto and Due Process

Clauses. An analogous situation occurred in Miller v. Florida (1987), 482 U.S. 423. In Miller

the United States Supreme Court vacated a defendant's sentence based on the same basic

constitutional concerns that invalidate the remedy put forth in Foster. Id. at 432. The Court

determined that the Ex Post Facto and Due Process Clauses were violated when a trial court
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applied Florida's revised sentencing guidelines to a defendant whose crimes occurred before the

revisions took effect. Id.

At the time that the defendant committed the crime for which he was convicted, Florida's

sentencing guidelines would have resulted in a presumptive sentence of 31/2-to-4% years in

prison. Id. at 424. But at the time that the petitioner was sentenced, the revised guidelines called

for a presumptive sentence of 5'/:-to-7 years in prison. Id. The hial court applied the guidelines

in effect at the time of sentencing and imposed a seven-year sentence. Id. The revisions to

Florida's state sentencing guidelines, which occurred after the defendant's offense transpired,

raised the "presumptive" sentence that the defendant could have received by approximately three

years. Id. at 430-433.

Florida's revision of its sentencing guidelines fell within the ex post facto prohibition

because it met two critical elements: first, the law was retrospective, applying to events

occurring before its enactment; and second, it disadvantaged the offender affected by it. Id. at

430. A law is retrospective if it "changes the legal consequences of acts completed before its

effective date." Id. at 431, citing Weaver v. Graham (1981), 450 U.S. 24, 31. As to the second

element, the Court observed that it is "axiomatic that for a law to be ex post facto it must be more

onerous than the prior law." Id. (internal citation omitted). Thus, the application of a state's

revised sentencing guidelines to a defendant whose crimes occurred before such revisions took

effect violates the Ex Post Facto Clause and the defendant's right to due process.

This Court's severance of the unconstitutional statutes operates retrospectively and

disadvantages Mr. Quinn. According to the sentencing statutes that were in effect at the time of

Mr. Quinn's alleged offenses, there was a presumption that she would be sentenced to minimum

concurrent sentences, unless ajudge made the findings required by statute. R.C. 2929.14(A)-(E).
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By severing the statute, this Court allowed Mr. Quinn to be sentenced to nonminimum terms, run

consecutively to each other, without the trial court's having to make any of the findings on the

record, as was required under R.C. 2929.14(B).

By eliminating the presumptive sentencing levels contained within the severed statutes

and the judicial factfinding that attended the imposition of sentences exceeding the presumptive

range, this Court has effectively foreclosed appellate review. In Miller the Supreme Court found

that eliminating appellate review was a second reason to find that the defendant had been

"substantially disadvantaged" by the retrospective application of the revised guidelines to his

crime. Miller v. Florida, 482 U.S. at 433.

Additionally, the remedy that was adopted by this Court in Foster was unexpected. On

the date that the alleged offense occurred, Mr. Quinn could not have foreseen that tlus Court

would replace the portions of Senate Bill 2 that gave a trial court "guided discretion" with

unfettered, unreviewable discretion. Foster at ¶89. Even after the United States Supreme Court

issued its decision in Blakely v. Washington (2004), 542 U.S. 296, Ohio defendants could not

have foreseen severance. See State ex rel. Mason v. Griffin, 104 Ohio St.3d 279, 2004-Ohio-

6384, at ¶17 (prior to issuing the Foster decision, this Court held that if the sentencing statutes

were ultimately found to be unconstitutional, a trial court "should apply the pertinent sentencing

statutes without any enhancement provisions found to be unconstitutional").

B. The remedy that was adopted by this Court in State v. Foster is
not analogous to the United States Supreme Court's resolution
in United States v. Booker (2005), 543 U.S. 220.

Although severance was constitutional in United States v. Booker (2005), 543 U.S. 220,

the variances between the amended federal and state statutes evidence that severance as applied

to the Ohio Revised Code was unconstitutional. In Booker only a limited portion of the federal
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sentencing statute was severed, and the significant parts of the statute designed to effect

Congressional intent were maintained. As Foster notes, the Court severed the subsection that

"`require[d] sentencing courts to impose a sentence within the applicable Guidelines range...and

the provision that sets forth standards of review on appeal."' Foster at fn. 97, quoting United

States v. Booker, 543 U.S. at 259. But the Foster opinion failed to discuss the fact that the

majority of the federal sentencing statute was left intact in order to insure that the intent of the

statute was preserved. United States v. Booker, 543 U.S. at 259-261.

The Booker majority explained that, even without the mandatory provision, sentencing

courts would still be required to consider the "Guidelines sentencing range established for ... the

applicable category of offense committed by the applicable category of defendant." United

States v. Booker, 543 U.S. at 259-260, intemal citations omitted. And the Court did not sever 18

U.S.C. §3553(c)(2), which requires the sentencing court to state its reasons for departing from

the guidelines. Consequently, although the four separate standards of appellate review were

severed, the statute as amended set forth an implicit standard of review-i.e., whether the

imposed sentence was reasonable. United States v. Booker, 543 U.S. at 260, 261.

Recently the United States Supreme Court held that a state court cannot apply the Booker

severance to state sentencing statutes in the manner as the Ohio Supreme Court applied Booker

to Ohio's statutes. In Cunningham v. California (2007), U.S._, 127 S.Ct. 856, 166 L.Ed,

2d. 856, the Court found that California's application of the Booker severance remedy to the

California sentencing findings was improper. The Court found that California's attempt to

compare its sentencing scheme with Booker was "unavailing," for the same reasons that Mr.

Quinn argues that Ohio's Booker application is unavailing. Cunningham, 127 S.Ct. at 870.
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In Cunningham the Supreme Court found that California's sentencing scheme, "does not

resemble the advisory system the Booker Court had in view. * * * Factfinding to elevate a

sentence from 12 to 16 years, our decisions make plain, falls within the province of the jury

employing a beyond-a-reasonable-doubt standard, not the bailiwick of a judge determining

where the preponderance of the evidence lies." Cunningham, 127 S.Ct. at 870. Similarly in

Ohio, facts used to elevate statutorily mandated minimum sentences to a higher sentence within

the range must be found by a jury or admitted by the defendant.

In People v. Black the California Supreme Court held that that state's sentencing system

was not unfair to defendants, because they "cannot reasonably expect a guarantee that the upper

term will not be imposed" given judges' broad discretion to impose an upper term or to keep

their punishment at the middle term. Cunningham, 127 S. Ct. at 869, quoting People v. Black

(2005), 35 Cal.4th 1238, 1258-1259, 113 P.3d 534. The California Supreme Court's

examination of the sentencing scheme left it satisfied that California did not implicate the

concerns underlying the Sixth Amendment's jury trial guarantee. The Supreme Court stated that

its decisions, however, "leave no room for such an examination." Cunningham, 127 S. Ct. at

869. Because California's system allocates to judges sole authority to find facts permitting the

imposition of an upper term sentence, the system violates the Sixth Amendment. Id. at 870.

The Court stated that a sentencing court's " * * * broad discretion to decide what facts

may support an enhanced sentence, or to determine whether an enhanced sentence is warranted

in any particular case, does not shield a sentencing system from the force of our decisions. If the

jury's verdict alone does not authorize the sentence, if, instead, the judge must find an additional

fact to impose the longer term, the Sixth Amendment requirement is not satisfied." Id. at 869,

quoting Blakely, 542 U.S. at 305. "It is comforting, but beside the point, that California's system
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requires judge-determined DSL sentences to be reasonable. Booker's remedy for the Federal

Guidelines, in short, is not a recipe for rendering our Sixth Amendment case law toothless."

Cunningham, 127 S. Ct. at 870. The severance that the Ohio Supreme Court employed in Foster

gives sentencing courts unbridled discretion. While the Foster decision left intact R.C. 2929.11

and 2929.12 to ensure reasonableness and to provide advisement to the sentencing court, Foster,

at ¶98, that is not enough, as Cunningham demonstrates.

Further, the severance employed in Foster eliminated the ability of an appellate court to

effectively review a sentence. The severance also disposed of any real chance of accomplishing

the legislature's goal of establishing uniformity and proportionality in Ohio's criminal

sentencing scheme. R.C. 181.24(B)(1)-(3). See, also, Griffin & Katz, Sentencing Consistency:

Basic Principles Instead of Numerical Grids: The Ohio Plan, 53 Case W. Res. L. Rev. 1, 12

(Fall, 2002) ("[c]onsistency and proportionality are hallmarks of the new sentencing law").

Now, post-Foster, a trial court may impose consecutive sentences without considering

consistency or proportionality, and without giving any reasons for the sentence.

Accordingly, on the date of the alleged offenses herein, July 18, 2005, Mr. Quinn was

entitled to receive minimum, concurrent prison terms. Blakely v. Washington, 542 U.S. 296;

R.C. 2929.14(A)(2); R.C. 2929.14(A)(5); R.C. 2929.14(B); R.C. 2929.14(C); and R.C.

2929.14(E)(4). His sentence must therefore be reversed, and this case remanded for a new

sentencing hearing, at which the trial court may not impose a sentence that exceeds the minimum

prison term.
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PROPOSITION OF LAW II

Trial courts do not have the authority to impose consecutive
sentences.

The legislature's function is to create the law. Courts may only impose a sentence upon a

criminal defendant that is authorized by the sentencing statutes. State v. Smith (1989), 42 Ohio

St.3d 60, 61; State v. West, 66 Ohio St.3d 508, 513, 1993-Ohio-201. Ohio Revised Code Section

2929.14(E)(4) authorized a trial court to impose consecutive sentences when certain findings

were made. (See Proposition of Law I, infra). And R.C. 2929.41 set forth the presumption that

prison terms be served concurrently.

But this Court severed R.C. 2929.14(E)(4) and R.C. 2929.41 because the judicial

factfinding requirements included in those provisions were unconstitutional. Foster at ¶99. And

when this Court severed the unconstitutional provisions of R.C. 2929.14 and R.C. 2929.41, it

also severed constitutional sentencing law-i.e., the presumption for concurrent prison terms,

and the statutory authority to impose consecutive prison terms. As such, in the case sub judice,

the trial court did not have the authority to impose consecutive prison terms when sentencing Mr.

Quinn. See State v. Merriweather (1980), 64 Ohio St.2d 57, 59 (sections of the Revised Code ,

defining offenses or penalties shall be strictly construed against the state, and liberally construed

in favor of the accused).

PROPOSITION OF LAW III

Trial courts deny defendants procedural due process of law by
failing to provide reasons for imposing consecutive sentences.
Fifth and Fourteenth Amendments to the United States
Constitution; Section 16, Article I of the Ohio Constitution.

The Due Process Clause mandates that no person be deprived a liberty without due

process of law. Mr. Quinn was deprived of his liberty when he was sentenced to 70 years in
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prison. At the time that the offenses were committed, under R.C. 2929.19(B)(2)(c), Mr. Quinn

was entitled to have the court give its reasons for imposing consecutive sentences. Mr. Quinn

has a constitutional right to the statutory process laid out before being deprived of his liberty.

Hicks v. Oklahoma (1980), 447 U.S. 343, 346-47. This right was violated here and he was

denied due process.

Further, Revised Code 2929.19(B)(2)(c) imposed a statutory obligation upon the

sentencing court to provide its reasons for imposing consecutive sentences. When the court

failed to fulfill its obligation to Mr. Quinn, he was deprived of his right to the process to which

he was entitled. His sentence must be vacated and remanded.

CONCLUSION

This case involves substantial constitutional questions, as well as questions of public or

great general interest. This Court should grant jurisdiction, and stay the proceedings pending this

Court's disposition of State v. Elmore, Case No. 20 7-475.

Respe 11As^nitted,

OFFIC

BY: DANIEL P. QNES #0041224
Assistant State Pu 14c Defender
(Counsel of Record)

Office of the Ohio Public Defender
8 East Long Street - 11th floor
Columbus, Ohio 43215
(614) 466-5394
(614) 752-5167 - fax
E-mail: jonesdan@opd.state.oh.us

COUNSEL FOR DEFENDANT-APPELLANT
JEREMY J. QUINN, JR.
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HANDWORK, J.

{¶ 1} This case is before the court on appeal from the judgment of the Lucas

County Court of Common Pleas which, following a jury trial, found appellant, Jeremy J.

Quinn, Jr., guilty of one count of kidnapping, in violation of R.C. 2905.01(A)(4), and six

counts of rape, in violation of R.C. 2907.02(A)(2), each count a felony of the first degree,

and sentenced him to ten years on each count, to be served consecutively, for a total



period of incarceration of 70 years.' On appeal, appellant raises the following

assignments of error:

{¶ 2} "Assignment of Error No. 1

{¶ 3} "The verdicts were unsupported by sufficient evidence and against the

manifest weight of the evidence.

{¶ 4} "Assignment of Error No. 2

{¶ 5} "The sentence imposed by the trial court was excessive and contrary to law

when the sentence exceeded the nvnimum term of imprisonment on the basis of findings

made by the trial judge pursuant to a facially unconstitutional statutory sentencing

scheme.

{¶ 6} "Assignment of Error No. 3

{¶ 7} "Appellant was deprived of effective assistance of counsel.

{¶ 8} "Assignment of Error No: 4

{¶ 9} "Prosecutorial misconduct during the trial rendered appellant's trial

fundamentally unfair and a new trial should be granted."

{¶ 10} Appellant argues in his first assignment of error that his convictions were

unsupported by sufficient evidence and against the manifest weight of the evidence.

Crim.R. 29(A) states that a court shall order an entry of judgment of acquittal if the

evidence is insufficient to sustain a conviction of the offenses. As such, the issue to be

deterniined with respect to a motion for acquittal is whether there was sufficient evidence

'The judgment entry of sentencing was journalized on December 12, 2005.
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to support the conviction. Sufficiency of the evidence and manifest weight of the

evidence are quantitatively and qualitatively different legal concepts. State v. Thompkins

(1997), 78 Ohio St.3d 380, 386.

{¶ 11} "Sufficiency" applies to a question of law as to whether the evidence is

legally adequate to support a jury verdict as to all elements of a crime. Id. In making this

determination, an appellate court must determine whether, "after viewing the evidence in

a light most favorable to the prosecution, any rational trier of fact could have found the

essential elements of the crime proven beyond a reasonable doubt." State v. Jenks

(1991), 61 Oliio St.3d 259, paragraph two of the syllabus.

{¶ 12} When considering whether a judgment is against the manifest weight of the

evidence in a bench trial, an appellate court will not reverse a conviction where the trial

court could reasonably conclude from substantial evidence that the state has proved the

offense beyond a reasonable doubt. State v. Eskridge (1988), 38 Ohio St.3d 56, 59. The

court reviews the entire record, weighs the evidence and all reasonable inferences,

considers the credibility of witnesses and detemiines whether, in resolving conflicts in

the evidence, the court "clearly lost its way and created such a manifest niiscarriage of

justice that the conviction must be reversed and a new trial ordered." Thompkins at 387,

quoting State v. Martin (1983), 20 Ohio App.3d 172, 175. The discretionary power to

grant a new trial should be exercised only in exceptional cases where the evidence weighs

heavily against the conviction. Id.

3.



{¶ 13} Pursuant to R.C. 2905.01(A)(4), a person is guilty of kidnapping if he

removes by force, threat, or deception, another from the place where the other person is

found, or restrains the liberty of the other person, in order to engage in sexual activity, as

defined in R.C. 2907.01,2 with the victim against the victim's will. A person if guilty of

the offense of rape, pursuant to R.C. 2907.02(A)(2), if he engages in "sexual conduct

with another when the offender purposely compels the other person to submit by force or

threat of force."

{¶ 14} In this case, the victim testified that, on July 18, 2005, she came home

around noon after spending the night at a friend's house. She took a shower and began to

get ready for work around 3:00 p.m. She had to be to work at 4:30 p.m. and left her

house between 4:10 p.m. and 4:15 p.m. She got into her 2000 Plymouth Neon, which

was.parked in her driveway, when §he heard someone speak. She turned around and saw

a black male, whom she did not know and had never met, coming into her car. The

victim identified appellant as the person who entered her car. She testified that appellant

came up to her car with a skinny silver knife, like a butterfly knife, and told her to get

2R.C. 2907.01(C) defines sexual activity as "sexual conduct" or "sexual contact,"
or both. "'Sexual conduct' means vaginal intercourse between a male and female; anal
intercourse, fellatio, and cunnilingus between persons regardless of sex; and, without
privilege to do so, the insertion, however slight, of any part of the body or any
instrument, apparatus, or other object into the vaginal or anal opening of another." R.C.
2907.01(A). "'Sexual contact' means any touching of an erogenous zone of another,
including without limitation the thigh, genitals, buttock, pubic region, or, if the person is
a female, a breast, for the purpose of sexually arousing or gratifying either person." R.C.
2907.01(B).
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down. She screamed and appellant told her to stop or he would kill her. He put her head

under the dashboard and put her legs up on the passenger's seat. The victim testified that

appellant drove for three to five minutes, but she could not see anything from her position

under the dashboard.

{¶ 151 When appellant stopped the vehicle, he told the victim to get in the back

seat, where he joined her. After going through her purse, he told her to take off her

clothes. She testified that appellant cut the strap of her shirt with his knife. She testified

that appellant was wearing a black tee shirt and navy blue shorts. She also testified that

he had scratches on his lower arm and a tattoo of a dog on his chest that said, "Fear or

feel me." The victim stated that, while in the car, appellant made her put his penis in her

mouth, and he put his penis in her vagina and anus. Appellant then made the victim exit

the car, where he put his penis into her vagina two more times arid again into her anus. .

Once outside the car, the victim conld only see trees and a gray roof of a nearby biuilding.

Appellant then put the victim back into the car where he proceeded to masturbate.

Appellant made the victim swallow his ejaculate.

11161 The victim also testified that appellant made her kiss him, that he sucked

her breasts and licked her vaginal area. She put clothing back on, but had to wear pants

from her trunk because she was unable to get her jeans back on due to her sweating.

Appellant drove the victim, who was again under the dashboard, to a driveway around the

corner from her house. He wiped down the steering wheel and the interior of the vehicle

and left, after telling the victim "not to hate black people, because not all black people are
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the same, not all black people do this to people." The victim drove home. The victim

was 16 years old in December 2005, at the time of the trial.

111171 When she arrived home, her neighbors Andrew and Karen Shilling were

outside. Karen asked the victim if she had run into Andrew's car. The victim said that

appellant had hit Andrew's car, that he raped her, and that he was probably watching her.

Ms. Shilling took the victim into her garage and called 911. The victim described

appellant to the 911 operator and police arrived on the scene. Before going to the

hospital, while still at the Shilling's home, the victim testified that she was shown a photo

array. She testified that she did not identify appellant immediately because his hair had

been in coin rows when she saw him, but he was not pictured that way. Nevertheless, she

identified appellant as the perpetrator. The victim did not recall seeing a photo array

while she was at the hospital.

{$ 18} Karen Shilling testified that she had gone out around 4:15 p.m., on July 18;!

2005, to get the mail and saw "a black male riding a bike very slowly past and he was

staring at me, and I did look at him, but not for long, so I can't identify him." She,

however, described his bicycle as being dark in color and stated that the male's hair was

"close to his head." Ms. Shilling testified that she never saw him before and "just kind of

got a funny feeling it just wasn't right," but only got the mail and went back in the house.

About an hour later, approximately 5:15 p.m., she and her son Andrew were leaving the

house and she noticed that his car, which was parked in the street, had been hit. She then

saw the victim walking over from between the cars in her driveway, looking "very
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nervous, very scared." Ms. Shilling asked the victim if she had hit the car and she said,

"no, he did it * * * he raped me." She described the victim as "absolutely terrified,

panicked," and stated that the victim "flipped out and said no, you can't cal1911. He said

he would kill my family and he'll kill me and now he's going to kill you also." Ms.

Shilling called 911 and the police came immediately. Ms. Shilling stayed about 20

minutes and left once the victim's siblings were there to comfort her. She also testified

that she had not heard any collision with the cars, but noted that she had the air

conditioning on in the house that day. Ms. Shilling stated that she had identified the

bicycle, upon which she had seen a black male riding, for Detective Robert Cowe11.3

{¶ 19} Sergeant Clarence Whaleri with the Sylvania Township Police Department

testified that he questioned the victim at the Shilling's house. He stated that the victim

described scratches on the perpetrator's right forearm and a dog:tattoo with "fear me" or:

"feel me.". Whalen told dispatch the additional identifying information and retrieved a

photograph from his vehicle. He testified that the victim identified appellant as the

perpetrator. About 20 minutes later, after the victim left for the hospital, Whalen met

with sheriffs deputies at appellant's address on Dorr Street. Appellant's address on Dorr

Street was approximately one mile from the victim's home. Appellant was being held in

custody in the backseat of a patrol car and was taken to the police station. En route to the

station, Whalen stopped back at the victim's residence to retrieve a bicycle that had been

found next to her house.

'The bicycle had been found next to the victim's house.
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{¶ 20} Deputy Sheriff Christopher Gonia testified that he went to appellant's

address on Dorr Street and informed appellant's father that appellant was a suspect in a

rape that had just occurred off of Bancroft Street. Appellant came downstairs wearing

nothing but denim shorts, which he was fastening closed. Gonia testified that appellant

had a tattoo of a dog with some writing on his chest. After speaking with appellant,

Gonia notified him he would be taken to the police station for further questioning.

Appellant requested shoes. Gonia and appellant's father went up to appellant's room

where Gonia saw navy colored shorts and several black tee shirts on the bed. Gonia took

possession of the items of clothing since the perpetrator had been described as wearing

navy shorts and a black tee shirt. Gonia, testified that the clothing was wet. When Gonia

returned downstairs with the clothing, appellant became irate and stated that the clothes

could not be taken without a search warrant. Appellant was then placed in a patrol

vehicle.

{¶ 21} Detective Robert Cowell with the Sylvania Township Police Department

testified that he prepared a photo array including appellant's picture around 6:15 p.m. and

showed the victim the array at the hospital. He testified that she immediately identified

appellant as the man who had raped her. Approximately 11:00 p.m:, Cowell executed a

search warrant for appellant's parent's home to attenipt to recover appellant's underpants

and the knife used to threaten the victim. The underpants were not recovered. Cowell

testified that Deputy Gonia indicated that the coridition of the room had been changed

and that items were put away that had been out earlier that day. A knife matching the
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description provided by the victim was found in appellant's father's pocket. Appellant's

father had initially denied having such a knife, but the knife was found on his person

during a pat down search.

{¶ 22} Cowell interviewed appellant after he was placed under arrest. When

informed he was under arrest for rape and kidnapping, appellant responded, "If you ain't

got the DNA, * * * you ain't got nothing ***." Regarding his whereabouts at 4:00-4:15

p.m., appellant told Cowell he was at a video store and at home during the day, but never

indicated where he was around 4:00 p.m., and never stated that he had been with the

victim. Cowell further testified that appellant had scratches on his forearm and a tattoo of

a dog that said, "Fear or feel me."

{¶ 23} Approximately three days after the incident, Cowell drove the victim

around the vicinity of the. crime scene, but, after two hours, the victim could not find the

location. Cowell testified that in the vicinity of the victim's home, there were numerous

wooded areas and gray buildings like those described by the victim.

{¶ 24} On cross-examination, Cowell testified that no latent fingerprints were

found in the Neon or on the bicycle. Cowell also testified that the victim selected the

knife seized at appellant's address out of five knives, indicating that it was the most

similar to the knife the suspect used. Regarding appellant's whereabouts, Cowell testified

that he did not follow up with the video store because it "[d]idn't matter much to [him] if

[appellant] was buying videos at 12:00 that day," when the crime occurred after 4:00 p.m.
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{¶ 25} Raquel Ruiz, RN., a sexual assault nurse examiner, went to Flower

Hospital on July 18, 2005 to conduct a sexual assault exaniination on the victim. Ruiz

testified that the victim had a bruise on her neck, where the victim indicated appellant had

sucked her neck, puncture wounds to both palms, a bruise on her upper medial inner

thigh, a scratch on her left medial knee, abrasions on both her back and her scapula

region, three skin tears along her anus, and dirt and debris in her vaginal vault and

perineum area.

11261 Linsey Windau, a forensic scientist in the serology DNA section of the

Ohio Bureau of Criminal Identification and Investigation, testified that she performed

serological tests on the sexual assault evidence collected from the victim. Windau

testified that seminal fluid was found on the vaginal swabs and panties, and Amylase,

,which is a.component of saliva; was found on•the panties, and on the swabs of the breast

and neck. Windau conducted.DNA analysis of the fluids found and the DNA standards

of the victim and appellant, finding the following:

{¶ 27} "For the stain on the crotch of the underwear in the non-sperm fraction

there was a mixture of the profiles that were generated that were consistent with being a

mixture from [the victim] - she was major contributor - and [appellant] was the minor

contributor. On the sperm fraction of that same stain there was a mixture of [appellant]

being the major contributor, and [the victim] and unknown individual, and [the victim]

and the unknown individual being niinor contributors.
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{¶ 28} "On the breast dried stain swab there was a mixture of [appellant], who is

the major contributor, and [the victim] the minor contributor, and on the neck dried stain

swab a mixture of [the victim] being a major contributor, [appellant] and an unknown

individual both being minor contributors."

{¶ 29} Windau testified on cross-examination that she did not test the vaginal

swab because she received a stronger indicator from the stain on the panties. She also

testified that she did not know whether the unknown person, whose DNA was also

present, was male or female.

{¶ 30} Appellant testified in his own defense that he had been released from prison

in Marion, Ohio, on the morning of July 14, 2005. After taking a Greyhound bus to

Toledo, appellant went to a Subway restaurant in the Central Avenue and McCord Road

area; where he saw the victim. After approaching the victim and.talking with her,

appellant stated that he gave her-the phone number for his parent's house on Don•. Street,

which she programmed into her cell phone. Appellant testified that later that evening he

received a phone call from the victim which lasted one to two hours. On July 16, 2005,

appellant claimed to receive another call from the victim around noon. Appellant

testified that they arranged to meet up in the area of Yates Street and Central Avenue,

which occurred around 2:30 p.m. Appellant stated that he and the victim drove to Baskin

Robbins and then she returned him to the Yates area.

{¶ 31} Appellant testified that he did not see the victim again until July 18, 2005.

According to appellant, the victim called him around noon, he suggested that they rent
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videos, and he had the victim pick him up and take him to Family Video on the corner of

King Road and Bancroft Street. After renting videos, appellant stated that the victim

dropped him back at his house and said she would return later that day. Appellant

testified that the victim picked him up at his residence around 3:00 p.m. and took him to

her house, where she proceeded to sit in his lap and kiss him. Appellant testified that

they were kissing, disrobed down to their underwear, and that the victim was rubbing his

penis between her legs. Appellant stated to the victim that they needed a condom, but

that he did not have one. According to appellant, the victim stated that she had one in her

purse. When she went to get it, her purse fell open on the floor, whereupon appellant saw

her driver's license which indicated that she was only 16 years'-old. Appellant testified

that he thought the victim was a 19 year-old college student. When he discovered her

age, appellant testified that he got dressed to leave, the victim begged him to stay, but, he

left and walkedhome through the woods: Appellant testified that he was at the victim's

home between 3:00 p.m. and "no later than 4:20."

(1321 On rebuttal, Deputy Sheriff Justin Hayden, who worked in the Lucas

County jail, testified that a couple of months before trial, while appellant was in jail, he

had asked Hayden some questions about evidence collection. Hayden described the

conversation as follows:

{¶ 33} "That's how the conversation had started, if they were able to lift prints off

of the bike. I told him I'm not an evidence tech or what have you, that I haven't been
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trained at the academy and everything else. It seemed reasonable to me they could lift

prints off of a bike. ***

{¶ 341 "From that point on [the conversation] did continue. He had gone into

stating that they were either getting ready to take a blood sample from him or they had

already taken a blood sample from him, but that he wasn't worried about the results of

that blood sample. He knew it was for DNA reasons. ***

{¶ 351 "He said he wasn't worried about them taking his blood, because he knew

that he hadn't left any type of evidence at the crime scene that they had accused him of,

that he wasn't even there. He had been at his girlfriend's house the moming that the

police were stating he was at wherever the victim - wherever this crime had taken place,

that he was at his girlfriend's house. * * *

{¶ 36} "He. said that while. he was at -while he was at his girlfriend's house when

this crime was taking place, he was - you want me to use the exact words? He stated that

he was at his girlfriend's house [f**king] her at the time that the police were saying that

he was at this crime scene. ***

{¶ 37) "He had gone on to say that, you know, he couldn't have left any evidence

at the crime scene because he wasn't at the crime scene. He was at his girlfriend's house,

that he doesn't - he wasn't mad at the girl, but he doesn't know the girl, wasn't mad at the

girl for, I guess, identifying him or something, but that, you know, he didn't know the

girl."

13.
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{¶ 38} Hayden testified that he had not made a report of the conversation because

it was not unusual for the inmates to talk to him about their cases and there was nothing

unusual about what appellant said to him. Hayden, however, stated that during the

evening news, after the first day of appellant's trial, he heard that appellant was going to

claim that the sexual contact with the victim was consensual. Because that was not what

appellant had told Hayden in jail, Hayden came forward and was able to get in contact

with the prosecutor's office the following morning, the second day of trial, before

appellant testified.

{¶ 39} After viewing the evidence in a light most favorable to the prosecution, we

find that any rational trier of fact could have found the essential elements of.the crimes of

rape and kidnapping. Appellant, however, additionally argues that the convictions were

agaiilst the -manifest weight of the evidence because "there was little evidence to support

[the victim's] claim of kidnapping and forced sex,'^ the neighbor was outside "at the same •

time [the victim] claimed to have been abducted, yet she saw no abduction," and although

the victim claimed to be taken to a wooded area only two n-iinutes from her home, she

was unable to identify the scene of the crime. Upon review of the entire record, we fmd

that the jury could reasonably conclude from the evidence presented that the state proved

the offenses of rape and kidnapping beyond a reasonable doubt. We further find that the

trier of fact did not clearly lose its way or create a manifest miscarriage of justice.

Accordingly, we find appellant's first assignment of error not well-taken.
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{¶ 40} Appellant argues in his second assignment of error that, because the trial

court engaged in judicial fact-fmding in imposing a non-minimum, consecutive term of

incarceration, his sentence must be vacated pursuant to State v. Foster, 109 Ohio St.3d 1,

2006-Ohio-856, and Blakely v. Washington (2004), 542 U.S. 296, 124 S.Ct. 2531.

Appellant further argues that the remedy in Foster cannot be applied to persons who

committed their crimes prior to the release of Foster, because such an application would

violate principles of ex post facto and due process. As such, appellant asserts that his

sentence should be vacated and that he should be remanded to the trial court for

resentencing to a minimum, concurrent term of imprisonment.

{¶ 41} Appellant's sentence to seven maximum, consecutive terms of incarceration

is voidable pursuant to Blakely and Foster. State v. Payne, 114 Ohio St.3d 502, 2007-

Ohio-4642, ¶ 29. However, in Payne, the: Supreme Court of Ohio held that"a lack of an

objection in the trial court forfeits the Blakely issue for purposes of appeal when the

sentencing occurred after the announcement of Blakely." Id., ¶ 31. Where an appellant

has forfeited his right to raise a Foster/Blakely issue on appeal, an appellate court is

confined to a plain error analysis. Id., ¶ 24; State v. Baccus, 6th Dist. No. L-06-1310,

2007-Ohio-5991, ¶ 13.

{¶ 42} Although appellant's indictment, trial and sentencing occurred after Blakely,

he failed to object to the constitutionality of his sentence in the trial court. Pursuant to

Payne, we find that appellant forfeited the Blakely issue on appeal. We further find that
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no plain error occurred in this case because appellant cannot establish that but for the

Blakely error, he would have received a more lenient sentence. Payne, ¶ 25.

{¶ 43} As noted by the Ohio Supreme Court, if a defendant was to be resentenced

pursuant to Foster, nothing would prohibit "the trial court from considering the same

factors it previously had been required to consider and imposing the same sentence or

even a more stringent one." Id., ¶ 26. In this case, the sentence imposed was within

statutory parameters. The trial court considered factors, including, but not limited to, the

seriousness of the crime, likelihood of recidivism, the circumstances of the crime, and

appellant's criminal history. Upon review, we fmd that appellant failed to establish that

he was prejudiced by the judicial fact-finding requirements, or that, but for the error, he

would have received a more lenient sentence. Appellant's second assignment of error is

therefore found not well-taken.

{¶ 44} Appellant argues in his third assignment of error that he was deprived the

effective assistance of trial counsel in three respects: (1) trial counsel failed to make a

Batson v. Kentucky (1986), 476 U.S. 79, challenge when the state removed the first

minority juror; (2) trial counsel failed to object to a surprise rebuttal witness and a

discovery violation; and (3) trial counsel failed to request a curative instruction regarding

inappropriate comments by the state during closing arguments.

{¶ 45} In Ohio, a properly licensed attorney is presumed competent and the burden

is on the appellant to show counsel's ineffectiveness. State v. Lytle (1976), 48 Ohio St.2d

391; State v. Hamblin (1988), 37 Ohio St.3d 153. The United States Supreme Court, in
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Strickland v. Washington (1984), 466 U.S. 668, 686, set forth a two-part test for

reviewing claims of ineffectiveness:

{¶ 46} "First, the defendant must show that counsel's performance was deficient.

This requires showing that counsel made errors so serious that counsel was not

functioning as the 'counsel' guaranteed by the Sixth Amendment. Second, the defendant

must show that the deficient performance prejudiced the defense. This requires showing

that counsel's errors were so serious as to deprive the defendant of a fair trial, a trial

whose result is reliable."

{Q 47} The United States Supreme Court held that "[t]he benchmark for judging

any claim of ineffectiveness must be .whether counsel's conduct so undermined the proper

functioning of the adversarial process that the trial court cannot be relied on as having

produced a just result." Id. Specifically, to establish ineffectiveness, appellant must

show that, but for counsel's deficient performance, there is..a reasonable probability the

result of the trial would have been different. Id.

{¶ 48} Appellant argues that he was denied the effective assistance of trial counsel

due to counsel's failure to raise a Batson v. Kentucky (1986), 476 U.S. 79, challenge when

the state removed the first minority juror. During voir dire, the state used its first and

third peremptory challenges to dismiss minority jurors, Juror No. 14 and Juror No. 13,

respectively. After the state's dismissal of the second minority juror, trial counsel

objected on the basis of Batson, arguing that "a pattern has developed now between juror

number 14 and now number 13, and I would just leave it at that, Judge." The trial court
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asked the state to provide a neutral explanation as to why Juror No. 13 was being

excused. The prosecutor stated the following:

{¶ 49) "If the court recalls, this prospective juror is a minister. We talked

extensively about her ministries, that she helps people, for the lack of a better term, get

started again, turn things around, has dealt - I don't specifically remember her response,

but dealt with prior felons before. Just feel there may be more of a helping aspect to her

thought process as opposed to objective fact finding, which is what a juror is needed for."

11501 The trial court denied the Batson challenge, finding that the state gave "a

neutrally based reason that is legitimate from the state's perspective for excusing this

juror." Even though no objection had been made as to Juror No. 14, the state's first

peremptory challenge, the trial court stated:

{¶ 511 "Should put on the record that juror number 14 is African-American. There

was no similar challenge to juror number 14 when excused by the: state. The record

would reflect that juror number 14 indicated two things. One, had read something or

heard something this morning on the news, had read it in the paper, and her brother-in-

law is a registered sex offender."

{¶ 52} The state agreed with the trial court's statements regarding Juror No. 14,

and stated, "I was going to make that point as well. Thank you."

{¶ 53} The United States Supreme Court has held that the Equal Protection Clause

forbids a prosecutor from challenging a prospective juror solely on the basis of his or her

race based on the belief that the juror could not be impartial when the defendant is
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African-American. Batson, 476 U.S. at 89. Batson has established a three-part test to

determine whether a prosecutor's use of a peremptory challenge is racially motivated.

First, the defendant must make a prima facie showing that the prosecutor has exercised a

peremptory challenge against a member of a cognizable racial group under circumstances

that give rise to an inference that the exclusion was based on race. Id. at 96, as modified

by Powers v. Ohio (1991), 499 U.S. 400, 412-413.

1154) Second, the state must prove a race-neutral explanation for the challenge.

Batson at 98. The explanation need not rise to the level of a challenge for cause, State v.

Bryant (1995), 104 Ohio App.3d 512, 517, or even be "minimally persuasive" or a

plausible basis that the juror will be unable to perform his or her duties. Id. at fn. 1,

citing Purkett v. Elem. (1995), 514 U.S. 765, 767. It is only when "implausible or

fantastic * * * silly or superstitious" reasons are employed as .pretexts for purposeful

discrimination that the Constitution is offended. Purkett at 768. "Unless a discriminatory

intent is inherent in the prosecutor's explanation, the reason offered will be deemed race

neutral." Hernandez v. New York (1991), 500 U.S. 352, 360.

{¶ 55} Third, the trial court must determine whether the defendant has proven

purposeful discrimination. Batson at 98. Because a trial court's findings in a Batson

analysis result from an evaluation of credibility, the findings are entitled to great

deference. Id. at 98, fn. 21. A trial court's fmdings in a Batson analysis will riot be

disturbed unless clearly erroneous. State v. White (1999), 85 Ohio St.3d 433, 437; Bryant

at 517; and Hernandez at 364-365.
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{¶ 56} In this case, appellant is African-American and the victim is Caucasian.

Defense counsel suggested after the second peremptory challenge of an African-

American juror that a pattern had emerged of dismissing jurors on the basis of race. The

trial court found there was a sufficient basis to shift the burden to the state to prove a

race-neutral explanation for the challenges. The state offered race neutral explanations

for each peremptory challenge used on African-American jurors. We fmd no indication

that the trial court was clearly erroneous in determining that there was no demonstration

of purposeful discrimination.

{¶ 571 Upon review, we find that appellant failed to establish that trial counsel was

deficient for failing to object to the state's first peremptory challenge of an African-

American juror. Defense counsel's argument pursuant to Batson was that a"pattern" of

racially motivated challenges had occurred. :However,..until the second minority juror had -

been dismissed, no "pattern" could have.emerged. , Bven if defense counsel should have

made an earlier objection, we find that appellant failed to establish any prejudice from

this alleged deficiency in representation. Race-neutral explanations were provided for

each dismissed juror, the matter was fully considered by the trial court, and the asserted

Batson violation was denied.

{¶ 581 Appellant next argues that he was denied the effective assistance of trial

counsel due to counsel's failure to object to the state calling an undisclosed, surprise

rebuttal witness. The Ohio Supreme Court has held that "[t]he criterion for determining

whether the state should have provided the name of a witness called for rebuttal is

20.



whether the state reasonably should have anticipated that it was likely to call the witness,

whether during its case in chief or in rebuttal." State v. Lorraine (1993), 66 Ohio St.3d

414, 423, citing State v. Howard (1978), 56 Ohio St.2d 328, 333. The prosecutor has no

duty to provide names of witnesses that he reasonably did not anticipate would testify

until testimony was presented by the defendant which was properly rebutted. Id.

1159) In this case, the position of the defense was that all sexual activity between

appellant and the alleged victim was consensual. The victim, however, denied knowing

or having any contact with appellant prior to the assault. During the evening news, the

day before appellant was to testify in his own defense, Deputy Hayden heard that

appellant would assert that any sexual contact with the victim was consensual. Hayden,

however, recalled a conversation with appellant while he was being held in the Lucas

County jail, wherein appellant indicated that there would:be no DNA evidence

connecting appellant to the crime because he did not know the victim and he was not at

the scene of the crime. Hayden contacted the Sylvania Township dispatch and eventually

spoke with the detective in charge of appellant's case. Hayden met with the prosecutor in

the morning on the second day of trial. Three more witnesses for the state testified and

then the state rested. Appellant's testimony was the only evidence presented on behalf of

the defense. Thereafter, the state called Hayden as a rebuttal witness. The following

colloquy occurred:

{¶ 60} "[DEFENSE COUNSEL]: It's evidence I wasn't aware of.

{¶ 61) "THE COURT: Well -
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{¶ 62} "[DEFENSE COUNSEL]: I'm going to object to its introduction.

{¶ 63} "THE COURT: It's my understanding from what he just said, and this is

somebody who just called him today, but nevertheless, they are required to give you

discovery of matters in their case in chief, okay. So you're not objecting?

(If 64} "[DEFENSE COUNSEL]: Well -

{¶ 65} "[PROSECUTOR]: Rebuttal witness as well.

{¶ 66} "[DEFENSE COUNSEL]: When did you find out?

1167) "[PROSECUTOR]: Found out this morning, but I couldn't give you the

information with respect to - if I could finish. Couldn't give you any information with

respect to the witness's possible testimony because I didn't know what the defendant

would testify to on his direct examination, so I had to wait and see what he testified to

before I could call rebuttal witness.

{¶ 68} "THE COURT: Object?

{¶ 691 "[DEFENSE COUNSEL]: No."

{¶ 70} Based on the foregoing, it is clear that defense counsel was aware of the

potential issue, but declined to object to the presentation of the rebuttal witness.

Debatable strategic and tactical decisions may not form the basis of a claim for

ineffective assistance of counsel. State v. Phillips (1995), 74 Ohio St.3d 72, 85.

Additionally, reviewing courts must not use hindsight to second-guess trial strategy, and

must keep in mind that different trial counsel will often defend the same case in different

manners. Strickland, supra at 689; State v. Keenan (1998), 81 Ohio St.3d 133, 152.
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{¶ 71} Even if defense counsel's representation was deficient in failing to object to

Hayden's testimony, we find that appellant failed to establish that he was prejudiced by

this alleged deficiency. Crim.R. 16(E)(3) states that the remedy for failing to comply

with discovery may include the court ordering the "party to permit the discovery or

inspection, grant a continuance, or prohibit the party from introducing in evidence the

material not disclosed, or it may make such other order as it deems just under the

circumstances." In this case, it is not clear that the trial court would have prohibited

Hayden's testimony had counsel objected to its introduction. There was no showing that

the prosecutor's failure to disclose Hayden to the defense was a willful violation of

Crim.R. 16, because Hayden was only discovered by the state the morning before

appellant testified. See State v. Parson (1983), 6 Ohio St.3d 442, syllabus. Also, the

relevance of Hayden's testimony could not be known until after appellant testified. .See

State v. Finnerty (1989), 45 Ohio St.3d 104;108. And, finally, appellant had

foreknowledge, and should not have been surprised by Hayden's testimony, because it

concerned a statement allegedly made by appellant. Id. Thus, we find that appellant

failed to establish ineffective assistance of trial counsel in this regard.

{¶ 72} Appellant further argues that he was denied the effective assistance of trial

counsel when no curative instruction was requested regarding an inappropriate comment

niade by the state during closing arguments. In particular, the prosecutor stated:
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{¶ 73) "The burden is on the State of Ohio. We're not shifting the burden, but ask

yourself this. Where is Carolyn? Where are these phone records? There is absolutely no

burden shifting, but think about that."

{¶ 741 Defense counsel objected to this statement. The trial court sustained the

objection and ordered the jury to disregard the prosecutor's statement. The trial court

later properly instructed the jury regarding the burden of proof and that "evidence" does

not include closing arguments of counsel.

{¶ 75) We find that appellant has not demonstrated that defense counsel's

representation was deficient. Counsel objected to the prosecutor's statements, the

objection was sustained and the jurywas ordered to disregard the statements.

Additionally, it is presumed that the jury will follow the court's instructions when

deliberating. ! State v. Loza (1994), 71 Ohio:St.3d 61, 75. Because the jury was told to

disregard the statements, we find that appellant failed to demonstrate that the prosecutor's

statements prejudicially affected his right to a fair trial.

{¶ 761 Based on the foregoing, we find that appellant failed to establish that his

trial counsel's representation was deficient or that he was prejudiced by any alleged

deficiency. Appellant's third assignment of error is therefore found riot well-taken.

{¶ 771 Appellant argues in his fourth assignment of error that he was denied a fair

trial due to prosecutorial misconduct. Specifically, appellant argues that the state

attempted to shift the burden to appellant by suggesting to the jury during closing

arguments that appellant failed to present evidence in support of his testimony and that
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the state failed to disclose Deputy Hayden as soon as his existence as a potential witness

became known to the state.

{¶ 78} As discussed with respect to appellant's third assignment of error, the

prosecutor's statements regarding appellant's failure to provide evidence in support of his

testimony was stricken and the jury was instructed to disregard it. Accordingly, we find

that appellant failed to establish any prejudice in this regard.

{¶ 79} Also, as discussed above, we have already found that the state disclosed

Deputy Hayden at the first opportunity the state knew his testimony could be used in

rebuttal, which was after appellant testified. Even if earlier disclosure was possible,

appellant fails to establish prejudice. Since.Hayden testified to statements allegedly

made by appellant, appellant would have known of Hayden's testimony and couldrhave

prepared his defense accordingly. Appellant's fourth assignment of error is therefore

found not well-taken.

{¶ 80} On consideration whereof, this court finds that appellant was not prejudiced

or prevented from having a fair trial and the judgment of the Lucas County Court of

Conunon Pleas is affirmed. Appellant is ordered to pay the costs of this appeal pursuant

to App.R. 24. Judgment for the clerk's expense incurred in preparation of the record, fees

allowed by law, and the fee for filing the appeal is awarded to Lucas County.

JUDGMENT AFFIRMED.
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State v. Quinn
C.A. No. L-06-1003

A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4.

Peter M. Handwork. J.
JUDGE

. Arlene Sin eg r. J.

William J. Skow. J. JUDGE
CONCUR.

JUDGE

This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported

version are advised to visit the Ohio Supreme Court's web site at:
http://www.sconet.state.oh.us/rod/newpdf/?source--6.
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