n the

Suprene Court of Ghio
State of Ohio ex rel. : CASENO. 2007-747
Pilkington North America, Inc.; :
Appellee, : On Appeal from the
:  Franklin County Court of Appeals, Tenth
Vs. ' :  Appellate District, Case No. 06AP 232

Industrial Commission of Ohio
and Donald F. Stein,

Appellants.

MEMORANDUM IN RESPONSE TO MOTION FOR RECONSIDERATION
OF APPELLANT, INDUSTRIAL COMMISSION OF OHIO

MICHAEL S. SCALZO (0015856) MARC DANN
JOHN A. BORRELL (0068716) Attorney General of Ohio
Marshall & Melhorn, LLC SANDRA E. PINKERTON *(0062217)
Four SeaGate, 8™ Floor Assistant Attorney General
Toledo, Ohio 43604 *Counsel of Record
419-249-7100 Workers® Compensation Section
419-249-7151 fax 150 East Gay Street, 22" Floor
Counsel for Relator, Columbus, Ohio 43215-3130
Pilkington North America 614-466-6696
614-728-9525 fax
spinkerton(@ag.state.oh.us

Counsel for Respondent,
Industrial Commission of Ohio

THEODORE A. BOWMAN (009159)
Gallon, Takacs, Boissoneault, & Schaffer
Co., LP.A.

FILE Toledo, O 43617-117

419-843-2001

APR 1872008 419-843-6664 fax
Counsel for Respondent,
CLERK OF COURT Donald F, Stein

SUPREME COURT OF OHIO |




INFRODUCTION

This Court unanimously held that the last-injurious-exposure rule applies to assign
liability between multiple employers. There is no reason for the Court to reconsider that opinion.

Appellee Libby Owens Ford Pilkington North America, Inc. (“Pilkington”) asks theCourt
fo reconsider its opinion because Respondent Donald F. Stein’s (“Stein”) worked for a single
employer with multiple insurance statuses. Pilkington raises no new arguments, instead it uses
the same arguments it raised in its merit brief. Pilkington again asks this Court to reject fifty
years of precedent. The Court rejected Pilkington’s single employer argument in its opinion, and
has no reason to consider it again.

ARGUMENT

When a question of liability arises between multiple insurance statuses of the same
employer, the result from an occupational disease or condition is the same as for multiple
employers; liability for a claim is determined by the employer or the insurance status of an
employer at the time the last injurious exposure occurred. Multiple insurance statuses arise when,
as here, Pilkington originally contributed to the State Fund and later became self-insured.
Contrary to Pilkington’s argument, the last-injurious-exposure rule has long applied to assess
liability between a single employer’s multiple insurance risks. State ex rel. Marion Power Shovel
Co. v. Indus. Comm. (1950}, 153 Ohio St. 451. In Marion Power Shovel, the employer had been
self-insured for some time and then began contributing to the State Fund. The Court reiterated
that the last-injurious-exposure rule governed the liability assessment between Marion Power
Shovel’s multiple insurance statuses. State ex rel Occidental Chem. Corp. v. BWC, 91 Ohio
St.3d 249, 251, 2001-Ohio-29. Marion Power Shovel establishes a critical tenet, which this Court

has no reason to overrule now: the last-injurious-exposure rule applies to both the allowance and



the liability assignment of a claim, whether that assignment is between multiple employers or
between multiple insurance risks of the same employer.
For the reasons set forth above, Pilkington’s motion to reconsider should be denied.
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