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APPELLANTS' MOTION FOR IMMEDIATE STAY

Defendants-Appellants Andrew West, Eric J. Raudins, William Hobbs, Scott Gurley, RIS

Holdings, LLC, Recreation Insurance Specialists, LLC, RIS Risk Management Services, LLC, and

RIS Holdings Corporation (collectively; "Appellants"), respectfully request that this Honorable

Court issue an immediate stay of the judgment of the Summit County Court of Appeals, Ninth

Appellate District, entered in Court of Appeals CaseNo. 07-CA-23877, entered on March 12,2008,

a copy of which is attached hereto as Exhibit A. Appellants are concomitantly filing their Notice of

Appeal and Memorandum in Support of Jurisdiction. Without a stay, the appeal in this matter will

become moot. Namely, Appellants are seeking guidance from this Court as to whether or not

defendants, merely by being named in a lawsuit, are subject to an adversaries demand to clone its

computers and other electronic devices, at costs that exceed $10,000.00,-during the discovery

process. Not only is such a procedure cost prohibitive for most small businesses and individuals, but

such process is akin to a fishing expedition in that in addition to whatever relevant information may

be found (which has already been turned over in hard copy), the Appellees will also have access to

numerous irrelevant matters, trade secrets, proprietary and confidential information and attorney-

client privileged materials.

In the instant matter, the trial court allowed the requested discovery and issued a protective

order, as well as an order as to how such electronic discovery and cloning shall proceed in this

matter. Appellants appealed such matters to the Ninth District Court of Appeals, which essentially

determined that the matter was not yet ripe for an appeal. The opinion of the Ninth District Court of

Appeals seems to suggest that Appellants must incur outrageous expenses in cloning said computers

and other electronic devices, go through all the procedures set by the Court and, if the Court cornpels

them to turn over the materials to its competitors, it may then appeal the orders regarding electronic
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discovery. Unfortunately, the Appellant's attorney-client privileged communications, trade secrets,

and proprietary and confidential information, as well as other irrelevant matters, will already be in

the hands of a competitor. Once such highly confidential maters are disclosed; Rhe harm cannot be

undone. °

Permitting Appellees to copy Appellants' computers, phones and other electronic devises is

unwarranted, overbroad, and far from routine or harmless. First, having someone dismantle your

computer to copy the hard drive is not without risk. One does not need to be a computer expert to

know that anytime one tampers with such a device, some problem may result. This is especially true

if the hard drive is to be delivered to an off-site location as, the mere jiggling, rattling or accidental

dropping of said device could result in a complete data loss.

Once the scanning is completed, Appellees and/or their agents will be in possession of

Appellants most confidential, proprietary and essential business documentation. Given the animosity

between the parties and the apparent motivation of Appellees to destroy Appellants' business before

it is ready to compete against Appellee in the marketplace, Appellants reasonably believe that their

highly confidential and proprietary information and trade secrets will improperlybe disclosed and/or

used to Appellees' advantage.

Allowing Appellees to have immediate access to attorney client privileged matters as well as

trade secrets and confidential and proprietary information would serve no valid purpose and would

render this appeal moot. Once Appellees have had unfettered access to Appellants' proprietary and

confidential business information, such information cannot practically be protected. As Appellees

are competitors of Appellants, such a disclosure could essentially put Appellants out of business.

Once the disclosure is made, it cannot be undisclosed. Appellants have specifically appealed this

issue to prevent this unlawfnl disclosure of its own business plan and trade secrets to a competitor.
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When the substantial harm of closing Appellants' business is weighed against the Appellees'

arguments in the lower courts that some matters "could" be overwritten, the harm to Appellants

substantially outweighs any benefit to Appellees. While computers do typically save deleted files

and various operating files on a "temporary" basis - the "temporariness" of the file is not as dire as

Appellees have attempted to convince the trial court. Namely, the computer will save these deleted

files on the free space of the hard drive until no additional free space is left. At that time it may write

over part of a deleted file. However, this "temporary" file could potentially remain on the

computer's hard drive for several years without being written over based upon the size of the hard

drive, the size of typical word documents, and the number of users. Furthermore, without special,

proprietary software, no person - Appellants included - can remove or even see these files as they

are hidden from the user. Thus, even assuming Appellants intended to destroy evidence as

repeatedly alleged by Appellees in the lower courts without basis, which they do not, Appellants

would not be able to do so.

Appellants are not seeking to delay this matter, but rather are seeking to retain the status quo

while this matter is pending before the Ohio Supreme Court. Appellees cannot show any intention

by Appellants to violate their discovery obligations as none exists. Furthermore, Appellants would

be subject to a claim of spoliation and punitive damages should they destroy any such alleged

documentation. For all the foregoing reasons, Appellants respectfully request this Honorable Court

to issue a Stay of this matter until such time as either the Ohio Supreme Court renders an opinion in

this matter or declines jurisdiction.
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Respectfully submitted,

RITZLER, COUGHLIN & SWANSINGER, LTD.

By:
^IMOT Y P HITFORDy(0059954)
Co-Couns for Defendants XIS Holdings, LLC;
Recreation Insurance Specialists, LLC;
RIS Risk Management Services, LLC;
RIS Holdings Corporation; Eric Raudins; William Hobbs;
Scott Gurley and Andrew Wcst
1360 East Ninth Street
1000 IMG Center
Cleveland, OH 44114
(216) 241-8333 Telephone
(216) 251-5890 Facsimile
twhitford(â res-1aw.com

CRITCHFIELD, CRITCHFIELD & JOHNSTON, LTD.

By: u/

J^N H. SCHAEFFi^R (0041874)
S SAN E. BAKER (0059569)
Co-Counsel for Defendants RIS Holdings, LLC;
Recreation Insurance Specialists, LLC;
RIS Risk Management Services, LLC;
RISHoldings Corporation; Eric Raudins; William Hobbs;
Scott Gurley and Andrew West
225 North Market Street, P.O. Box 599
Wooster, OH 44691
Phone: 330-264-4444;Fax:330-263-9278
schaeffer@cci.com; baker(a)cci.com
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Notice of Appeal was served by regular U. S.

Mail thi4^- day of April, 2008 to:

Christopher R. Johnson, Esq.
Timothy Linville, Esq.
THOMPSON HINE; LLP
3900 Key Center
127 Public Square
Cleveland, OH 44114
Attorneys for Appellees

RITZLER, COUGHLIIV & SWANSINGER, LTD.

TIMOT P.^VVFIIT (0059954)
Go-Co el for Def ants RISHoldings, LLC;
Recr ion Insur ce Specialists, LLC;
RIS Risk Management Services, LLC;
RISHoldings Corporation; Eric Raudins; William Hobbs;
Scott Gurley and Andrew West
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STATE OF OHIO ) ui;K;'
)ss:

::INJT.HE COURT OF APPEALS
NINTH JUDICIAL DISTRICT

COUNTY OF SUMMIT ) F.' : r ^

NATIONAL INTERSTATE
CORPORATION, et al.

Appellees

V.

ANDREW WEST, et al.

Appellants

^ No. 23877,

APPEAL FROM JUDGMENT
ENTERED IN THE
COURT OF COMMON PLEAS
COUNTY OF SUMMIT, OHIO
CASENo. CV 2007-03-1684

DECISION AND JOURNAL ENTRY

Dated: March 12, 2008

This cause was heard upon the record in the trial court and the following

disposition is made:

SLABY, Judge.

{¶1} Defendants-Appellants, the Recreation Specialists Insurance fainnily

of entities, Andrew West, Eric Raudins, and William Hobbs (collectively, "RIS")

appeal an order of the Summit County Court of Common Pleas that denied their

motion for a protective order prohibiting the discovery of trade secrets; allowed

discovery subject to a less restrictive protective order; and permitted Appellees to

obtain a forensic examination of RIS's computers. Because this matter is not final

within the meaning of R.C. 2505.02(B)(4), this Court dismisses the appeal.

Court of Appeals of Ohio, Ninth Judicial District
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FACTS

{¶2} National Interstate Corporation is an insurance company that

provides, among other things, specialized insurance policies for recreational

vehicles. Mr. Hobbs, Mr. West, and Mr. Raudins a're all former einployees of NIC

who had been employed subject to noncompetition agreements. Mr. Hobbs

created the RIS entities, which later employed both Mr. West and Mr. Raudins.

On March 1, 2007, National Interstate Corporation and National Interstate

Insurance. Company (collectively, "NIC") filed this action against RIS alleging

claims of breach of contract and misappropriation of trade secrets. NIC also

alleged claims of breach of a duty of loyalty against Mr. West and tortious

interference with business relationships against the RIS entities, Mr. Raudins, and

Mr. Hobbs. The crux of NIC's cornplaint is the allegation that the RIS entities,

Mr. Hobbs, and Mr. Raudins used trade secrets of NIC to further their plan to form

a competing business and used Mr. West - the last of the three to leave NIC's

employ - to obtain trade secrets at NIC's expense.

{¶3} The trial court expedited discovery and, on March 5, 2007, NIC

served discovery requests upon RIS. Of particular relevance to this appeal is

NIC's request, propounded upon defendants West, Raudins, and Hobbs, for "all

computer, cellular phone, personal data assistants and any other device or other

device from which you are able to send emails, text messages or other electronic

communications." NIC also requested documents related to West, Hobbs,
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Raudins, and RIS's "business plans, operations and strategies." On March 12,

2007, RIS moved for a protective order, specifically objecting to NIC's Requests

for Production of Documents by Mr. West, numbered one, four, five, eight, and

nine; by the RIS entities, numbered five, six, and nine; and by Mr. Raudins and

Mr. Hobbs, numbered one, four, five, and eight through ten. RIS objected to each

of these requests on the basis that they requested the disclosure of trade secrets,

and raised various objections based on overbreadth and relevancy of the

information sought by NIC. In response to NIC's request to examine their devices

capable of sending electronic communications, RIS objected:

"In response to this request, RIS maintained that "[i]f the Court were
to enforce this request, Defendant[s] would basically have to request
everything [they] have which is capable of storing electronic
communications and allow Plaintiff to figure out what was relevant,
privileged, or otherwise protected, all the while looking through
everything which is not." -

{¶4} NIC responded in opposition to the motion for protective order on

March 14, 2007. In response to RIS's objection to the request for devices capable

of sending electronic communications, NIC argued:

"Defendants, by asserting that `not everything' on the requested
devices is relevant, admit that the devices contain relevant
information. Despite that fact, Defendants are entirely refusing to
respond to this Request. In doing so, Defendants are flaunting their
obligations under the Ohio Rules. Moreover, it is not for Defendants
to pick and choose what information is relevant and what is not. ***
[T]he existence of some irrelevant information dos not mean that
Defendants can make a blanket refusal to produce the requested
information.

Court of Appeals of Ohio, Ninth Judicial District
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"It is anticipated that information that incriminates Defendants is
contained on the devices requested, and the only way to get that
information very likely is through a forensic examination of the
devices. After all, it is likely that Defendants have deleted any
communications or other information. Additionally, Plaintiffs have
very good reason to believe that the individual Defendants *** used
personal elilail accounts to communicate and transfer Plaintiffs
trade secret information. The personal email account information
and evidence of those communications would necessarily be
contained on the Defendant's computers and personal
communication devices." (EJnphasis added.)

NIC also stated that it would agree to a protective order that required the

production of the requested items, but subject to RIS's ability to designate certain

information as "for attorney's eyes only."

{115} On July 5, 2007, the trial court ordered the parties to

"simultaneously file their briefs on the issue of Defendants' business plans,

financial documents, operational agreements, and related matters by July 9, 2007."

It appears from the record, that, prior to filing their briefs, the parties engaged in*

negotiations regarding an agreed protective order. The negotiations, however,

broke down short of.an agreement. The parties filed simultaneous briefs on that

date related to the previously-filed motion for a protective order. The trial court

did not conduct a hearing, nor did RIS provide any documents to the trial court for

an in camera inspection. Instead, the responses related to NIC's discovery

requests in general and in their entirety, not to specific documents identified by

either party. RIS argued that its trade secrets could only be protected by an order

that blocked all of NIC's discovery requests which covered trade secrets; NIC

Court of Appeals of Ohio, Ninth Judicial District
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maintained that RIS's trade secrets - if any - could be adequately protected by a

protective order restricting access to documents designated in the course of

production. NIC also reiterated its position that a forensic examination of RIS's

computers was necessary to obtain the discovery documents and to protect them

from destruction,'

{T6} The trial court denied RIS's motion for a protective order prohibiting

the discovery, but concluded that NIC's proposed protective order was appropriate

under the circumstances. The trial court also found that a forensic examination of

RIS's computers was warranted and ordered NIC to provide a protocol for the

examination. On August 27, 2007, the trial court adopted NIC's proposed

protective order and imaging protocol. RIS has appealed from those orders,

asserting that they are within this Court's jurisdiction pursuant to R.C.

2505.02(B)(4).

JURISDICTION

{117} Section 3(B)(2), Article IV of the Ohio Constitution grants courts of

appeals the jurisdiction "to review and affirm, modify, or reverse judgments or

final orders[.]" R.C. 2505.02(B) includes within the scope of our jurisdiction

' RIS did not address the forensic examination of its cornputers in its
supplemental brief, despite the fact that NIC raised the issue at least three months
before in response to the motion for a protective order. On the facts of this case,
this court makes no determination with respect to whether an order compelling a
forensic computer analysis, standing alone, meets the requirements of R.C.
2505.02(B)(4).

Court of Appeals of Ohio, Ninth Judicial District
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certain interlocutory orders. Among these are orders that grant or deny a

provisional remedy, or "a proceeding ancillary to an action, including, but not

liniited to, *** discovery of privileged matter[:]" R.C': 2505.02(A)(3). R.C.

2505.02 (B)(4) provides:

An order is a final order that may be reviewed, affirmed, modified,
or reversed, with or without retrial, when it *** grants or denies a
provisional remedy and to which both of the following apply:

(a) The order in effect determines the action with respect to the
provisional remedy and prevents a judgment in the action in favor of
the appealing party with respect totheprovisional remedy.

(b) The appealing party would not be afforded a meaningful or
.effective remedy by an appeal following final judgment as to all
proceedings, issues, claims, and parties in the action.

{¶8} A determination. that an order relates to a provisional re>.nedy,

however, is only the first step in determining this court's jurisdiction under R.C.

2505,02'(B)(4); See Sinnott v. Aqua-Chem, Inc., 116 Ohio St.3d 158, 2007-Ohio-

5584, at 1[16; State v. Muncie (2001), 91 Ohio St.3d 440, 450. "R.C.

2505.02(B)(4) establishes a three-part test for determining whether an order is

final and appealable. As an initial matter, the order must grant or deny a

provisional remedy; if so, the order must also determine the action and prevent a

judgment in favor of the appealing party regarding the provisional remedy, and the

appealing party cannot have a meaningful or effective appellate remedy following

final judgment. Not all provisional remedy orders are necessarily appealable; the

conditions of R.C. 2505.02(B)(4)(a) and (b) must be satisfied before the order can

Court of Appeals of Ohio, Ninth Judicial District
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be considered final and appealable." (Emphasis added.) Sinnott, at ¶16, citing

Muncie, 91 Ohio St.3d at 446, 450. See, also, Briggs v.lvft. Carmel Health Sys.,

10th Dist. No. 07AP-251, 2007-Ohio-5558, at ¶12;

{¶9} This court has determined that an order which compels the discovery

of trade secrets may be final and appealable as a provisional remedy. Gibson-

Myers & Assoc. v. Pearce (Oct. 27, 1999), 9th Dist. No. 19358, at *2. In that case,

we concluded:

"On its face, R.C.2505.02(A)(3) is flexible and able to address
situations where a party has a protectable interest at stake and yet
has no meaningful ability to appeal the decision which discloses that
interest to others. If a trial court orders the discovery of trade secrets
and such are disclosed, the party resisting discovery will have no
adequate remedy on appeal. The proverbial bell cannot be unrung
and an appeal after final judgment on the merits will not rectify the
damage. In a competitive commercial market where customers are a
business' most valuable asset and technology changes daily,
disclosure of a trade secret will surely cause irreparable harm." Id.

Other cases, however, illustrate the need for flexibility in application of R.C.

2505.02(A)(3) with respect to the facts of each case and the stage of discovery at

which the parties find themselves. Along this spectrum lie-orders which relate to

the discovery of trade secrets - and, therefore, to a provisional remedy - but which

do not meet the requirements of R.C. 2505.02(B)(4)(a) and (b) with respect to the

discovery.

{¶10} In Dispatch Printing Co. v. Recovery Ltd. Partnership, 10th Dist.

Nos. 05AP-640, 05AP-691, 05AP-731, 2006-Ohio-1347, the Tenth District Court

of Appeals considered anorder thatgranted a motion to compel, denied amotion

Court of Appeals of Ohio, Ninth Judicial District
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for a.protective order, and allowed discovery with respect to trade secrets. In that

case, however, "the trial court envisioned more than just completely unrestricted

discovery: *** In effect, the trial court did not simply order the production of

proprietary or trade-secret information, but, rather, it ordered that discovery:should

continue with safeguards in place in order to address the concerns regarding

proprietary information or trade secrets[.]" Id. at ¶12. The court held that the trial

court's order related to regulation of discovery in general rather than to the

disclosure of particular trade secrets. Id. Addressing the concerns considered by

this court in Gibson-Myers, the Tenth District explained:

"It is important to bear in mind the underlying rationale for finding
an order compelling discovery to be a final, appealable order, which
is to prevent the dissemination of protected materials and to auoid
the quagmire of being unable to unring the proverbial bell. Neither
scenario is present here, because the trial court's discovery order
fully contemplates the imposition of adequate safeguards during the
discovery process. While the exact type of safeguards to be imposed
and the mechanics of how they will be implemented are not clear,
the trial court did indicate the . use of protective orders and
confidentiality agreements, and we are confident that if additional
hearings, in-camera inspections, and the like are warranted, then the
trial court will undertake what is necessary to protect the
dissemination of proprietary material and trade-secret information."
Id. at ¶13.

See, also, Lambda Research v. Jacobs, 170 Ohio App.3d 750, 2007-Ohio-309, at

¶14-15 (distinguishing Dispatch Printing because, in that case, "[c]entral to the

court's analysis was the fact that safeguards were in place to address the parties'

coneem.s regarding proprietary information or trade secrets.") Although not

Court of Appeals of Ohio, Ninth Judicial District
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explicitly stated, thetefore, it appears that the Tenth District determined that the

order, while related to a provisional remedy, did not satisfy R.C. 2505.02(B)(4)(a).

{¶11} Although the order from which RIS has appealed falls within the

definition of a provisional remedy provided by R.C. 2505.02(A)(3), it neither

"determines the action with respect to the provisional remedy" nor "prevents a

judgment in the action in favor of the appealing party with respect to the

provisional remedy" as required by R.C. 2505.02(B)(4)(a). Because RIS's motion

for a protective order sought to prohibit discovery entirely with respect to NIC's

requests for production of documents, the trial court has not been presented with

the opportunity to determine whether any particular documents constitute trade

secrets. Although the parties seem to agree at this point that the discovery sought

by NIC may contain trade secrets, the record indicates that considerable dispute

remains about the extent to which thatis the case. The trial court's orders have

allowed discovery of a class of documents subject to protection without making a

determination with respect to any. The protective orders currently in place

preserve RIS's ability to designate materials as trade secrets while maintaining the

parties' rights to object, whether those materials are produced in hardcopy form or

in an electronic medium.

{¶12} In this case the trial court has allowed discovery to proceed subject

to general protections while maintaining the parties' ability to object in the case of

specific documents. The order does not determine the action with respect to the

Court of Appeals of Ohio, Ninth Judicial District
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provisional remedy, and the requirements of R.C. 2505.02(B)(4) are not met at this

time. Because the order from which RIS has appealed is not a final appealable

order within the meaning of R.C. 2505.02, this court does not have jurisdiction to

consider this appeal.

Appeal dismissed.

Immediately upon the filing hereof, this document shall constitute the

journal entry of judgment, and it shall be file stamped by the Clerk of the Court of

Appeals at which time the period: for review shall begin to run. App.R. 22(E).

The Clerk of the Court of Appeals is instructed to mail a notice of entry of this

judgment to the parties and to make a notation of the mailing in the docket,

pursuant to App.R. 30.

Costs taxed to Appellants.

CARR, P. J.
WHITMORE, J.
CONCUR

Court of Appeals of Ohio, Ninth Judicial District
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