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I. STATEMENT OF FACTS

Christian Drake Thomas was adjudicated Dependant on or about March 9, 2006.

The basis for the finding was that the child's sister had been adjudicated an abused child.

There was never any determination that the mother, Naomi Agapay, perpetrated any harm

on the child. Instead, it was suspected that Mother's paramour had harmed the child while

the Mother was in the shower. After the adjudication and as part of the disposition, the

Crawford County Department of Job and Family Services (hereinafter "agency") created

a case plan for the Mother to follow in order to address any perceived deficiencies in her

parenting which would have lead to the child's removal. As required by statute, the

agency indicated on their case plan that their ultimate placement goal was that of

reunification with the mother.

The agency had three case plan requirements:

1. Financial independence;

2. A psychological evaluation and any recommended counseling;

3. A Parental evaluation and any recommended counseling.

Mother/Appellee successfully completed the psychological evaluation and all

recommended counseling as well as the parenting evaluation. The psychological

evaluation indicated that the mother was not a danger or threat to harm the child. The

parenting evaluation could not identify any problems with Appellee's ability to parent

and did not even require her to take any additional tests, counseling, parenting classes, et

cetera. (Tr. Page 62, lines 18-21.)

Despite Mother passing the evaluations, the agency refused to give her any more

than a couple hours per week visitation with the newborn child and all of the visits had to
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be supervised at the agency. During this time, the child's sibling that had been

adjudicated abused was sent to live with the Paternal Grandmother in the state of Hawaii

even before an interstate compact was completed. During this same time, Matetnal Aunt

of Christian, Rebecca Rushing, had contacted the agency about placement of the child

with her in the State of North Carolina. The agency did nothing in regards to attempting

to place the child with the Maternal Aunt. In fact, the Trial Court indicated that it could

not place the child with a relative in North Carolina because the Court needed an

interstate compact first! This was totally contra to what the Court did with the oldest

child.

On January 9, 2007, a hearing was held on Mother's motion for review and

modification, which requested that custody be returned to her. The Agency also had filed

a motion requesting an extension of temporary custody. The parties stipulated that with

the exception of obtaining and maintaining stable employment, Mother had completed

the remaining goals and objectives of the original case plan. On January 17, 2007, the

trial court granted the Agency's motion for a continuance of temporary custody and

denied Mother's motion for modification of custody.

On January 23, 2007, the Guardian Ad Litem filed a motion requesting that

permanent custody be granted to the Agency. This motion was filed less than twelve

months after the Agency assumed custody of the children pursuant to R.C.

2151.414(B)(2)(d). A hearing was held on the motion on March 21, 2007. On June 28,

2007, the trial court granted the GAL's motion and granted permanent custody to the

Agency despite the fact that Mother had substantially completed her case plan and was
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determined to not be a threat to the child and that she possessed adequate parental skills

to raise the child.

The Mother appealed the decision to the Third District Court of Appeals. The

Third District reversed the Trial Court and held that the GAL did not have the statutory

authority to file a motion for permanent custody.
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II. STATEMENT OF THE CASE

Christian Thomas was adjudicated Dependant by virtue of his sibling being

adjudicated abused. Less than a year after the adjudication, the GAL motioned the Court

for a grant of permanent custody to the Crawford County Department of Job and Family

Services. The matter proceeded to trial and the Trial Court granted the Motion. The

Mother/Appellant timely appealed and the Third District Court of Appeals reversed the

Trial Courts decision and remanded the matter to the Trial Court. The GAL appealed the

decision to the Ohio Supreme Court.
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III. LAW AND ARGUMENT

APPELLANT'S SOLE PROPOSITION OF LAW: R.C. 2151.281 and 2151.415

vests in guardians ad litem the statutory authority to file and prosecute motions for

termination of parental rights (i.e. permanent custody) under R.C. 2151.413 and

2151.414.

Appellant's sole assignment of error is that the requisite statutes cited above

grant GAL's the power to file Motions for permanent custody.

A review of the record in this case indicates that the GAL filed its motion and the

trial court granted pennanent custody pursuant to R.C. 2151.414. The statute reads in

pertinent part:

(A) A public children services agency or private child placing
agency that, pursuant to an order of disposition under [R.C.
2151.353(A)(2)] * * * is granted temporary custody of a child
who is not abandoned or orphaned may file a motion in the court
that made the disposition of the child requesting permanent
custody of the child.
***

(D)(1) Except as provided in division (D)(3) of this section, if a
child has been in the temporary custody of one or more public
children services agencies or private child placing agencies for
twelve or more months of a consecutive twenty-two month
period ending on or after March 18, 1999, the agency with
custody shall file a motion requesting permanent custody of the
child.
R.C. 2151.413.

(A)(1) Upon the filing of a motion pursuant to [R.C. 2151.4131
for permanent custody of a child, the court shall schedule a
hearing and give notice of the filing of the motion and of the
hearing * * * to all parties to the action and to the child's
guardian ad litem.
***

(B)(2) With respect to a motion made pursuant to [R.C.
2151.413(D)(2)], the court shall grant permanent custody of the
child to the movant if the court determines in accordance with
division (E) of this section that the child cannot be placed with
one of the child's parents within a reasonable time or should not
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be placed with either parent and deterntines that permanent
custody is in the child's best interest.
R.C. 2151.414.

Nowhere in this statute is a GAL granted authority to move for permanent

custody. A GAL is not an agent of the Agency, but rather an agent of the court, created

by statute to represent the best interests of the child. R.C. 2151.281. "The [GAL] so

appointed shall not be the attorney responsible for presenting the evidence alleging that

the child is an abused or neglected child and shall not be an employee of any party in the

proceeding." R.C. 2151.281(B)(1).

The statute permitfing a GAL does permit the GAL to file any motions that are in

the best interest of the child. See R.C. 2151.281(I) and 2151.415(F). However, while this

may include a reconunendation that a children's services agency move for permanent

custody, the GAL cannot move on behalf of children's services to grant permanent

custody to children's services. To rule otherwise would permit a third party to seek

custody of a child on behalf of a nonmoving party.

The Third District had previously held in In re Olmsted, 3rd Dist. No. 5-01-24,

2001-Ohio-2323:

"This court was asked whether a trial court erred when it denied a
guardian ad litem the opportunity to argue and present evidence with
regard to a motion filed by the guardian ad litem for permanent custody.
This court held that as a matter of law, the trial court did not err because
the statute which permits the guardian ad litem to file the motion only
states that the trial court may hold a hearing, not that it shall. See R.C.
2151.415(F). This court was not required in Olmsted to determine whether
a guardian ad litem has the authority to file the motion. Thus,
notwithstanding the dicta in Olmsted which may appear to permit a
guardian ad litem to file a motion for permanent rights, this court now
holds that the guardian ad litem is not permitted to file a motion for
permanent custody because said motion is subject to the requirements of
R.C. 2151.413 and 2151.414, which require the motion to be filed by the
appropriate agency. R.C. 2151.415(B)."
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A specific statute goveming the motion for pennanent custody is found at R.C.

2151.413. This statute is specifically referenced by R.C. 2151.414, which is the statute

governing the hearing on the motion for permanent custody. "There is only one

mechanism for a public children services agency or a private child placing agency to

obtain an order for the permanent termination of parental rights and that is by filing a

motion for permanent termination of parental rights and permanent custody." In re

Kenyarra Webster, 5th Dist. No. 05-CA-21, 2006- Ohio-2029, ¶18. At no point do these

statutes reference other statutes which grant any party other than the Agency to move for

permanent custody of a child. In fact, R.C. 2151.415(B), when referring to the remedies

set forth in division A of the section specifically states that "the court * * * shall issue an

order of disposition as set forth in division (A) of this section, except that all orders for

permanent custody shall be made in accordance with [R.C. 2151.413 and 2151.414] **

*." Id. at ¶19.

Since R.C. 2151.413 and 2151.414 require a motion by the Agency, the GAL did not

have standing to seek permanent custody of Thomas to the Agency and the GAL's

motion is not permitted under R.C. 2151.413. The granting of the GAL's motion was

plain error and the Third District Court of Appeals decision should be affirmed.
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IV. CONCLUSION

Based upon the evidence that was presented at the ttial of this matter, this Court

should find the assigmnents of error well taken and reverse the trial court's decision

granting permanent custody to the Crawford County Department of Job and Family

Services.

Respectfully submitted,

LEUTI3OLD LAW OFFICE, LLC
1309 East Mansfield Street/P.O. Box 769
Bucyrus, Ohio 44820-0769
Ph: (419) 562-5560
Fax: (419) 562-4767
Counsel for Appellant, Naomi Agapay
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8



PROOF OF SERVICE

I hereby certify that a true and exact copy of the foregoing has been served upon

Michael J. Wiener, 112 E. Mansfield Street, Suite 305, Bucyrus, Ohio 44820, and

upon Geoffrey Stoll, 208 S. Walnut Street, Bucyrus, Ohio 44820 by regular U.S. Mail

this 20TH day of Apri1, 2008.

Shane M. Leuthold,
Counsel for Naomi Agapay
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2151.28

Statutes and Session Law
TITLE [21] XXI COURTS - PROBATE -- JUVENILE
CHAPTER 2151: JUVENILE COURT
2151.28 Adjudicatory hearing - determining shelter care placement.

2151.28 Adjudicatory hearing - determining shelter care placement.

ragc I vL •t

(A) No later than seventy-two hours after the complaint is filed, the court shall fix a time for an
adjudicatory hearing. The court shall conduct the adjudicatory hearing within one of the following
periods of time:

(1) Subject to division (C) of section 2152.13 of the Revised Code and division (A)(3) of this
section, if the complaint alleged that the child violated section 2151.87 of the Revised Code or is a
delinquent or unruly child or a juvenile traffic offender, the adjudicatory hearing shall be held and may
be continued in accordance with the Juvenile Rules.

(2) If the complaint alleged that the child is an abused, neglected, or dependent child, the
adjudicatory hearing shall be held no later than thirty days after the complaint is filed, except that, for
good cause shown, the court may continue the adjudicatory hearing for either of the following periods of
time:

(a) For ten days beyond the thirty-day deadline to allow any party to obtain counsel;

(b) For a reasonable period of time beyond the thirty-day deadline to obtain service on all parties or
any necessary evaluation, except that the adjudicatory hearing shall not be held later than sixty days
after the date on which the complaint was filed.

(3) If the child who is the subject of the complaint is in detention and is charged with violating a
section of the Revised Code that may be violated by an adult, the hearing shall be held not later than
fifteen days after the filing of the complaint. Upon a showing of good cause, the adjudicatory hearing
may be continued and detention extended.

(B) At an adjudicatory hearing held pursuant to division (A)(2) of this section, the court, in addition
to detennining whether the child is an abused, neglected, or dependent child, shall detennine whether
the child should remain or be placed in shelter care until the dispositional hearing. When the court
makes the shelter care detennination, all of the following apply:

(1) The court shall determine whether there are any relatives of the child who are willing to be
temporary custodians of the child. If any relative is willing to be a temporary custodian, the child
otherwise would remain or be placed in shelter care, and the appointment is appropriate, the court shall
appoint the relative as temporary custodian of the child, unless the court appoints another relative as
custodian. If it determines that the appointment of a relative as custodian would not be appropriate, it
shall issue a written opinion setting forth the reasons for its determination and give a copy of the opinion
to all parties and the guardian ad litem of the child.

The court's consideration of a relative for appointment as a temporary custodian does not make that
relative a party to the proceedings.

Al
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Statutes and Session Law - 2151.28 Page 2 of 4

(2) The court shall comply with section 2151.419 of the Revised Code.

(3) The court shall schedule the date for the dispositional hearing to be held pursuant to section
2151.35 of the Revised Code. The parents of the child have a right to be represented by counsel;
however, in no case shall the dispositional hearing be held later than ninety days after the date on which
the complaint was filed.

(C)(1) The court shall direct the issuance of a summons directed to the child except as provided by
this section, the parents, guardian, custodian, or other person with whom the child may be, and any other
persons that appear to the court to be proper or necessary parties to the proceedings, requiring them to
appear before the court at the time fixed to answer the allegations of the complaint. The summons shall
contain the name and telephone number of the court employee designated by the court pursuant to
section 2151.314 of the Revised Code to arrange for the prompt appointment of counsel for indigent
persons. A child alleged to be an abused, neglected, or dependent child shall not be summoned unless
the court so directs. A summons issued for a child who is under fourteen years of age and who is alleged
to be a delinquent child, unruly child, or a juvenile traffic offender shall be served on the parent,
guardian, or custodian of the child in the child's behalf.

If the person who has physical custody of the child, or with whom the child resides, is other than the
parent or guardian, then the parents and guardian also shall be summoned. A copy of the complaint shall
accompany the summons.

(2) In lieu of appearing before the court at the time fixed in the summons and prior to the date fixed
for appearance in the suinmons, a child who is alleged to have violated section 2151.87 of the Revised
Code and that child's parent, guardian, or custodian may sign a waiver of appearance before the clerk of
the juvenile court and pay a fine of one hundred dollars. If the child and that child's parent, guardian, or
custodian do not waive the court appearance, the court shall proceed with the adjudicatory hearing as
provided in this section.

(D) If the complaint contains a prayer for permanent custody, temporary custody, whether as the
preferred or an alternative disposition, or a planned permanent living arrangement in a case involving an
alleged abused, neglected, or dependent child, the summons served on the parents shall contain as is
appropriate an explanation that the granting of permanent custody permanently divests the parents of
their parental rights and privileges, an explanation that an adjudication that the child is an abused,
neglected, or dependent child may result in an order of temporary custody that will cause the removal of
the child from their legal custody until the court terminates the order of teinporary custody or
permanently divests the parents of their parental rights, or an explanation that the issuance of an order
for a planned pennanent living arrangement will cause the removal of the child from the legal custody
of the parents if any of the conditions listed in divisions (A)(5)(a) to (c) of section 2151.353 of the
Revised Code are found to exist.

(E)(l) Except as otherwise provided in division (E)(2) of this section, the court may endorse upon
the summons an order directing the parents, guardian, or other person with whom the child may be to
appear personally at the hearing and directing the person having the physical custody or control of the
child to bring the child to the hearing.

(2) In cases in which the complaint alleges that a child is an unruly or delinquent child for being an
habitual or chronic truant and that the parent, guardian, or other person having care of the child has
failed to cause the child's attendance at school, the court shall endorse upon the summons an order
directing the parent, guardian, or other person having care of the child to appear personally at the

A2
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Statutes and Session Law - 2151.28 Page 3 ot 4

hearing and directing the person having the physical custody or control of the child to bring the child to
the hearing.

(F)(1) The summons shall contain a statement advising that any party is entitled to counsel in the
proceedings and that the court will appoint counsel or designate a county public defender or joint county
public defender to provide legal representation if the party is indigent.

(2) In cases in which the complaint alleges a child to be an abused, neglected, or dependent child
and no hearing has been conducted pursuant to division (A) of section 2151.314 of the Revised Code
with respect to the child or a parent, guardian, or custodian of the child does not attend the hearing, the
summons also shall contain a statement advising that a case plan may be prepared for the child, the
general requirements usually contained in case plans, and the possible consequences of failure to
comply with a journalized case plan.

(G) If it appears from an affidavit filed or from sworn testimony before the court that the conduct,
condition, or surroundings of the child are endangering the child's health or welfare or those of others,
that the child may abscond or be removed from the jurisdiction of the court, or that the child will not be
brought to the court, notwithstanding the service of the summons, the court may endorse upon the
summons an order that a law enforcement officer serve the summons and take the child into immediate
custody and bring the child forthwith to the court.

(H) A party, other than the child, may waive service of summons by written stipulation.

(I) Before any temporary commitment is made permanent, the court shall fix a time for hearing in
accordance with section 2151.414 of the Revised Code and shall cause notice by summons to be served
upon the parent or guardian of the child and the guardian ad litem of the child, or published, as provided
in section 2151.29 of the Revised Code. The sununons shall contain an explanation that the granting of
permanent custody permanently divests the parents of their parental rights and privileges.

(J) Any person whose presence is considered necessary and who is not summoned may be
subpoenaed to appear and testify at the hearing. Anyone summoned or subpoenaed to appear who fails
to do so may be punished, as in other cases in the court of common pleas, for contempt of court. Persons
subpoenaed shall be paid the same witness fees as are allowed in the court of common pleas.

(K) The failure of the court to hold an adjudicatory hearing within any time period set forth in
division (A)(2) of this section does not affect the ability of the court to issue any order under this chapter
and does not provide any basis for attacking the jurisdiction of the court or the validity of any order of
the court.

(L) If the court, at an adjudicatory hearing held pursuant to division (A) of this section upon a
complaint alleging that a child is an abused, neglected, dependent, delinquent, or unruly child or a
juvenile traffic offender, determines that the child is a dependent child, the court shall incorporate that
determination into written findings of fact and conclusions of law and enter those findings of fact and
conclusions of law in the record of the case. The court shall include in those findings of fact and
conclusions of law specific findings as to the existence of any danger to the child and any underlying
family problems that are the basis for the court's determination that the child is a dependent child.

Effective Date: 07-05-2002

© Lawriter CorpoAr 3ion. All rights reserved.
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Statutes and Session Law - 2151.413

2151.413

Statutes and Session Law
TITLE [21] XXI COURTS -- PROBATE -- JUVENILE
CHAPTER 2151: JUVENILE COURT
2151.413 Motion requesting permanent custody.

2151.413 Motion requesting permanent custody.

Page 1 ot 2

(A) A public children services agency or private child placing agency that, pursuant to an order of
disposition under division (A)(2) of section 2151.353 of the Revised Code or under any version of
section 2151.353 of the Revised Code that existed prior to January 1, 1989, is granted temporary
custody of a child who is not abandoned or orphaned may file a motion in the court that made the
disposition of the child requesting permanent custody of the child.

(B) A public children services agency or private child placing agency that, pursuant to an order of
disposition under division (A)(2) of section 2151.353 of the Revised Code or under any version of
section 2151.353 of the Revised Code that existed prior to January 1, 1989, is granted temporary
custody of a child who is orphaned may file a motion in the court that made the disposition of the child
requesting permanent custody of the child whenever it can show that no relative of the child is able to
take legal custody of the child.

(C) A public children services agency or private child placing agency that, pursuant to an order of
disposition under division (A)(5) of section 2151.353 of the Revised Code, places a child in a planned
permanent living arrangement may file a motion in the court that made the disposition of the child
requesting pennanent custody of the child.

(D)(1) Except as provided in division (D)(3) of this section, if a child has been in the temporary
custody of one or more public children services agencies or private child placing agencies for twelve or
more months of a consecutive twenty-two month period ending on or after March 18, 1999, the agency
with custody shall file a motion requesting permanent custody of the child. The motion shall be filed in
the court that issued the current order of temporary custody. For the purposes of this division, a child
shall be considered to have entered the temporary custody of an agency on the earlier of the date the
child is adjudicated pursuant to section 2151.28 of the Revised Code or the date that is sixty days after
the reinoval of the child from home.

(2) Except as provided in division (D)(3) of this section, if a court makes a detennination pursuant to
division (A)(2) of section 2151.419 of the Revised Code, the public children services agency or private
child placing agency required to develop the pennanency plan for the child under division (K) of section
2151.417 of the Revised Code shall file a motion in the court that made the determination requesting
permanent custody of the child.

(3) An agency shall not file a motion for permanent custody under division (D)(1) or (2) of this
section if any of the following apply:

(a) The agency documents in the case plan or pennanency plan a compelling reason that permanent
custody is not in the best interest of the child.

(b) If reasonable efforts to return the child to the child's home are required under section 2151.419 of
the Revised Code, the agency has not provided the services required by the case plan to the parents of
the child or the child to ensure the safe return of the child to the child's home.

A4
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Statutes and Session Law - 2151.413 Page 2 of 2

(c) The agency has been granted permanent custody of the child.

(d) The child has been returned home pursuant to court order in accordance with division (A)(3) of
section 2151.419 of the Revised Code.

(E) Any agency that files a motion for permanent custody under this section shall include in the case
plan of the child who is the subject of the motion, a specific plan of the agency's actions to seek an
adoptive family for the child and to prepare the child for adoption.

(F) The department of job and family services may adopt rules pursuant to Chapter 119. of the
Revised Code that set forth the time frames for case reviews and for filing a motion requesting
pennanent custody under division (D)(1) of this section.

Effective Date: 07-01-2000

© Lawriter Corporation. All rights reserved.

The CasemakerTM Online database is a compilation exclusively owned by Lawriter Corporation. The database
is provided for use under the terms, notices and conditions as expressly stated under the online end user license
agreement to which all users assent in order to access the database.

A5

http: //66.161.141.176/cgi-bin/texis/web/ohstat/+Hewz V S eT+w5wBmeTNaYerz3 wwwxFq... 4/22/2008



Statutes and Session Law - 2151.414

2151.414

Statutes and Session Law
TITLE [21] XXI COURTS -- PROBATE -- JUVENILE
CHAPTER 2151: JUVENILE COURT
2151.414 Hearing on motion requesting permanent custody.

Page 1 of 5

2151.414 Hearing on motion requesting permanent custody.

(A)(1) Upon the filing of a motion pursuant to section 2151.413 of the Revised Code for permanent
custody of a child, the court shall schedule a hearing and give notice of the filing of the motion and of
the hearing, in accordance with section 2151.29 of the Revised Code, to all parties to the action and to
the child's guardian ad litem. The notice also shall contain a full explanation that the granting of
permanent custody permanently divests the parents of their parental rights, a full explanation of their
right to be represented by counsel and to have counsel appointed pursuant to Chapter 120. of the
Revised Code if they are indigent, and the name and telephone number of the court employee designated
by the court pursuant to section 2151.314 of the Revised Code to arrange for the prompt appointment of
counsel for indigent persons.

The court shall conduct a hearing in accordance with section 2151.35 of the Revised Code to
determine if it is in the best interest of the child to permanently terminate parental rights and grant
permanent custody to the agency that filed the motion. The adjudication that the child is an abused,
neglected, or dependent child and any dispositional order that has been issued in the case under section
2151.353 of the Revised Code pursuant to the adjudication shall not be readjudicated at the hearing and
shall not be affected by a denial of the motion for permanent custody.

(2) The court shall hold the hearing scheduled pursuant to division (A)(1) of this section not later
than one hundred twenty days after the agency files the motion for permanent custody, except that, for
good cause shown, the court may continue the hearing for a reasonable period of time beyond the one-
hundred-twenty-day deadline. The court shall issue an order that grants, denies, or otherwise disposes of
the motion for permanent custody, and journalize the order, not later than two hundred days after the
agency files the motion.

If a motion is made under division (D)(2) of section 2151.413 of the Revised Code and no
dispositional hearing has been held in the case, the court may hear the motion in the dispositional
hearing required by division (B) of section 2151.35 of the Revised Code. If the court issues an order
pursuant to section 2151.353 of the Revised Code granting permanent custody of the child to the
agency, the court shall immediately dismiss the motion made under division (D)(2) of section 2151.413
of the Revised Code.

The failure of the court to comply with the time periods set forth in division (A)(2) of this section
does not affect the authority of the court to issue any order under this chapter and does not provide any
basis for attacking the jurisdiction of the court or the validity of any order of the court.

(B)(1) Except as provided in division (B)(2) of this section, the court may grant permanent custody
of a child to a movant if the court detennines at the hearing held pursuant to division (A) of this section,
by clear and convincing evidence, that it is in the best interest of the child to grant permanent custody of
the child to the agency that filed the motion for permanent custody and that any of the following apply:

(a) The child is not abandoned or orphaned or has not been in the temporary custody of one or more
public children services agencies or private child placing agencies for twelve or more months of a

A6
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Statutes and Session Law - 2151.414 Page 2 of 5

consecutive twenty-two month period ending on or after March 18, 1999, and the child cannot be placed
with either of the child's parents within a reasonable time or should not be placed with the child's
parents.

(b) The child is abandoned.

(c) The child is orphaned, and there are no relatives of the child who are able to take permanent
custody.

(d) The child has been in the temporary custody of one or more public children services agencies or
private child placing agencies for twelve or more months of a consecutive twenty-two month period
ending on or after March 18, 1999.

For the purposes of division (B)(1) of this section, a child shall be considered to have entered the
temporary custody of an agency on the earlier of the date the child is adjudicated pursuant to section
2151.28 of the Revised Code or the date that is sixty days after the removal of the child from home.

(2) With respect to a motion made pursuant to division (D)(2) of section 2151.413 of the Revised
Code, the court shall grant permanent custody of the child to the movant if the court determines in
accordance with division (E) of this section that the child cannot be placed with one of the child's
parents within a reasonable time or should not be placed with either parent and determines in
accordance with division (D) of this section that permanent custody is in the child's best interest.

(C) In making the determinations required by this section or division (A)(4) of section 2151.353 of
the Revised Code, a court shall not consider the effect the granting of permanent custody to the agency
would have upon any parent of the child. A written report of the guardian ad litem of the child shall be
submitted to the court prior to or at the time of the hearing held pursuant to division (A) of this section
or section 2151.35 of the Revised Code but shall not be submitted under oath.

If the court grants pennanent custody of a child to a movant under this division, the court, upon the
request of any party, shall file a written opinion setting forth its findings of fact and conclusions of law
in relation to the proceeding. The court shall not deny an agency's motion for pennanent custody solely
because the agency failed to implement any particular aspect of the child's case plan.

(D) In determining the best interest of a child at a hearing held pursuant to division (A) of this
section or for the purposes of division (A)(4) or (5) of section 2151.353 or division (C) of section
2151.415 of the Revised Code, the court shall consider all relevant factors, including, but not limited to,
the following:

(1) The interaction and interrelationship of the child with the child's parents, siblings, relatives,
foster caregivers and out-of-home providers, and any other person who may significantly affect the
child;

(2) The wishes of the child, as expressed directly by the child or through the child's guardian ad
litem, with due regard for the maturity of the child;

(3) The custodial history of the child, including whether the child has been in the temporary custody
of one or more public children services agencies or private child placing agencies for twelve or more
months of a consecutive twenty-two month period ending on or after March 18, 1999;
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(4) The child's need for a legally secure permanent placement and whether that type of placement
can be achieved without a grant of permanent custody to the agency;

(5) Whether any of the factors in divisions (E)(7) to (11) of this section apply in relation to the
parents and child.

For the purposes of this division, a child shall be considered to have entered the temporary custody
of an agency on the earlier of the date the child is adjudicated pursuant to section 2151.28 of the
Revised Code or the date that is sixty days after the removal of the child from home.

(E) In determining at a hearing held pursuant to division (A) of this section or for the purposes of
division (A)(4) of section 2151.353 of the Revised Code whether a child cannot be placed with either
parent within a reasonable period of time or should not be placed with the parents, the court shall
consider all relevant evidence. If the court determines, by clear and convincing evidence, at a hearing
held pursuant to division (A) of this section or for the purposes of division (A)(4) of section 2151.353 of
the Revised Code that one or more of the following exist as to each of the child's parents, the court shall
enter a finding that the child cannot be placed with either parent within a reasonable time or should not
be placed with either parent:

(1) Following the placement of the child outside the child's home and notwithstanding reasonable
case planning and diligent efforts by the agency to assist the parents to remedy the problems that
initially caused the child to be placed outside the home, the parent has failed continuously and
repeatedly to substantially remedy the conditions causing the child to be placed outside the child's home.
In determining whether the parents have substantially remedied those conditions, the court shall
consider parental utilization of medical, psychiatric, psychological, and other social and rehabilitative
services and material resources that were made available to the parents for the purpose of changing
parental conduct to allow them to resume and maintain parental duties.

(2) Chronic mental illness, chronic emotional illness, mental retardation, physical disability, or
chemical dependency of the parent that is so severe that it makes the parent unable to provide an
adequate permanent home for the child at the present time and, as anticipated, within one year after the
court holds the hearing pursuant to division (A) of this section or for the purposes of division (A)(4) of
section 2151.353 of the Revised Code;

(3) The parent committed any abuse as described in section 2151.031 of the Revised Code against
the child, caused the child to suffer any neglect as described in section 2151.03 of the Revised Code, or
allowed the child to suffer any neglect as described in section 2151.03 of the Revised Code between the
date that the original complaint alleging abuse or neglect was filed and the date of the filing of the
motion for permanent custody;

(4) The parent has demonstrated a lack of commitment toward the child by failing to regularly
support, visit, or communicate with the child when able to do so, or by other actions showing an
unwillingness to provide an adequate permanent home for the child;

(5) The parent is incarcerated for an offense committed against the child or a sibling of the child;

(6) The parent has been convicted of or pleaded guilty to an offense under division (A) or (C) of
section 2919.22 or under section 2903.16, 2903.21, 2903.34, 2905.01, 2905.02, 2905.03, 2905.04,
2905.05, 2907.07, 2907.08, 2907.09, 2907.12, 2907.21, 2907.22, 2907.23, 2907.25, 2907.31, 2907.32,
2907.321, 2907.322, 2907.323, 2911.01, 2911.02, 2911.11, 2911.12, 2919.12, 2919.24, 2919.25,
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2923.12, 2923.13, 2923.161, 2925.02, or 3716.11 of the Revised Code and the child or a sibling of the
child was a victim of the offense or the parent has been convicted of or pleaded guilty to anoffense
under section 2903.04 of the Revised Code, a sibling of the child was the victim of the offense, and the
parent who committed the offense poses an ongoing danger to the child or a sibling of the child.

(7) The parent has been convicted of or pleaded guilty to one of the following:

(a) An offense under section 2903.01, 2903.02, or 2903.03 of the Revised Code or under an existing
or former law of this state, any other state, or the United States that is substantially equivalent to an
offense described in those sections and the victim of the offense was a sibling of the child or the victim
was another child who lived in the parent's household at the time of the offense;

(b) An offense under section 2903.11, 2903.12, or 2903.13 of the Revised Code or under an existing
or former law of this state, any other state, or the United States that is substantially equivalent to an
offense described in those sections and the victim of the offense is the child, a sibling of the child, or
another child who lived in the parent's household at the time of the offense;

(c) An offense under division (B)(2) of section 2919.22 of the Revised Code or under an existing or
former law of this state, any other state, or the United States that is substantially equivalent to the
offense described in that section and the child, a sibling of the child, or another child who lived in the
parent's household at the time of the offense is the victim of the offense;

(d) An offense under section 2907.02, 2907.03, 2907,04, 2907.05, or 2907.06 of the Revised Code
or under an existing or former law of this state, any other state, or the United States that is substantially
equivalent to an offense described in those sections and the victim of the offense is the child, a sibling of
the child, or another child who lived in the parent's household at the time of the offense;

(e) A conspiracy or attempt to commit, or complicity in committing, an offense described in division
(E)(7)(a) or (d) of this section.

(8) The parent has repeatedly withheld medical treatment or food from the child when the parent has
the means to provide the treatment or food, and, in the case of withheld medical treatment, the parent
withheld it for a purpose other than to treat the physical or mental illness or defect of the child by
spiritual means through prayer alone in accordance with the tenets of a recognized religious body.

(9) The parent has placed the child at substantial risk of harm two or more times due to alcohol or
drug abuse and has rejected treatment two or more times or refused to participate in further treatment
two or more times after a case plan issued pursuant to section 2151.412 of the Revised Code requiring
treatment of the parent was journalized as part of a dispositional order issued with respect to the child or
an order was issued by any other court requiring treatment of the parent.

(10) The parent has abandoned the child.

(11) The parent has had parental rights involuntarily terminated pursuant to this section or section
2151.353 or 2151.415 of the Revised Code with respect to a sibling of the child.

(12) The parent is incarcerated at the time of the filing of the motion for permanent custody or the
dispositional hearing of the child and will not be available to care for the child for at least eighteen
months after the filing of the motion for permanent custody or the dispositional hearing.
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(13) The parent is repeatedly incarcerated, and the repeated incarceration prevents the parent from
providing care for the child.

(14) The parent for any reason is unwilling to provide food, clothing, shelter, and other basic
necessities for the child or to prevent the child from suffering physical, emotional, or sexual abuse or
physical, emotional, or mental neglect.

(15) The parent has conunitted abuse as described in section 2151.031 of the Revised Code against
the child or caused or allowed the child to suffer neglect as described in section 2151.03 of the Revised
Code, and the court determines that the seriousness, nature, or likelihood of recurrence of the abuse or
neglect makes the child's placement with the child's parent a threat to the child's safety.

(16) Any other factor the court considers relevant.

(F) The parents of a child for whom the court has issued an order granting perxnanent custody
pursuant to this section, upon the issuance of the order, cease to be parties to the action. This division is
not intended to eliminate or restrict any right of the parents to appeal the granting of permanent custody
of their child to a movant pursuant to this section.

Effective Date: 10-05-2000

© Lawriter Corporation. All rights reserved.

The CasemakerT"' Online database is a compilation exclusively owned by Lawriter Corporation. The database
is provided for use under the terms, notices and conditions as expressly stated under the online end user license
agreement to which all users assent in order to access the database.
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2151.415 Motion for order of disposition upon termination of temporary custody order.

2151.415 Motion for order of disposition upon termination of temporary custody order.

Page 1 of 4

(A) Except for cases in which a motion for permanent custody described in division (D)(1) of
section 2151.413 of the Revised Code is required to be made, a public children services agency or
private child placing agency that has been given temporary custody of a child pursuant to section
2151.353 of the Revised Code, not later than thirty days prior to the earlier of the date for the
termination of the custody order pursuant to division (F) of section 2151.353 of the Revised Code or the
date set at the dispositional hearing for the hearing to be held pursuant to this section, shall file a motion
with the court that issued the order of disposition requesting that any of the following orders of
disposition of the child be issued by the court:

(1) An order that the child be returned home and the custody of the child's parents, guardian, or
custodian without any restrictions;

(2) An order for protective supervision;

(3) An order that the child be placed in the legal custody of a relative or other interested individual;

(4) An order permanently terminating the parental rights of the child's parents;

(5) An order that the child be placed in a planned permanent living arrangement;

(6) In accordance with division (D) of this section, an order for the extension of temporary custody.

(B) Upon the filing of a motion pursuant to division (A) of this section, the court shall hold a
dispositional hearing on the date set at the dispositional hearing held pursuant to section 2151.35 of the
Revised Code, with notice to all parties to the action in accordance with the Juvenile Rules. After the
dispositional hearing or at a date after the dispositional hearing that is not later than one year after the
earlier of the date on which the complaint in the case was filed or the child was first placed into shelter
care, the court, in accordance with the best interest of the child as supported by the evidence presented
at the dispositional hearing, shall issue an order of disposition as set forth in division (A) of this section,
except that all orders for permanent custody shall be made in accordance with sections 2151.413 and
2151.414 of the Revised Code. In issuing an order of disposition under this section, the court shall
comply with section 2151.42 of the Revised Code.

(C)(1) If an agency pursuant to division (A) of this section requests the court to place a child into a
planned permanent living arrangement, the agency shall present evidence to indicate why a planned
permanent living arrangement is appropriate for the child, including, but not liniited to, evidence that the
agency has tried or considered all other possible dispositions for the child. A court shall not place a child
in a planned permanent living arrangement, unless it finds, by clear and convincing evidence, that a
planned permanent living arrangement is in the best interest of the child and that one of the following
exists:
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(a) The child, because of physical, mental, or psychological problems or needs, is unable to function
in a family-like setting and must remain in residential or institutional care.

(b) The parents of the child have significant physical, mental, or psychological problems and are
unable to care for the child because of those problems, adoption is not in the best interest of the child, as
determined in accordance with division (D) of section 2151.414 of the Revised Code, and the child
retains a significant and positive relationship with a parent or relative;

(c) The child is sixteen years of age or older, has been counseled on the permanent placement
options available, is unwilling to accept or unable to adapt to a permanent placement, and is in an
agency program preparing for independent living.

(2) If the court issues an order placing a child in a planned permanent living arrangement, both of
the following apply:

(a) The court shall issue a finding of fact setting forth the reasons for its finding;

(b) The agency may make any appropriate placement for the child and shall develop a case plan for
the child that is designed to assist the child in finding a permanent home outside of the home of the
parents.

(D)(1) If an agency pursuant to division (A) of this section requests the court to grant an extension
of temporary custody for a period of up to six months, the agency shall include in the motion an
explanation of the progress on the case plan of the child and of its expectations of reunifying the child
with the child's fainily, or placing the child in a permanent placement, within the extension period. The
court shall schedule a hearing on the motion, give notice of its date, time, and location to all parties and
the guardian ad litem of the child, and at the hearing consider the evidence presented by the parties and
the guardian ad litem. The court may extend the temporary custody order of the child for a period of up
to six months, if it determines at the hearing, by clear and convincing evidence, that the extension is in
the best interest of the child, there has been significant progress on the case plan of the child, and there
is reasonable cause to believe that the child will be reunified with one of the parents or otherwise
permanently placed within the period of extension. In determining whether to extend the temporary
custody of the child pursuant to this division, the court shall comply with section 2151.42 of the Revised
Code. If the court extends the temporary custody of the child pursuant to this division, upon request it
shall issue findings of fact.

(2) Prior to the end of the extension granted pursuant to division (D)(1) of this section, the agency
that received the extension shall file a motion with the court requesting the issuance of one of the orders
of disposition set forth in divisions (A)(1) to (5) of this section or requesting the court to extend the
temporary custody order of the child for an additional period of up to six months. If the agency requests
the issuance of an order of disposition under divisions (A)(1) to (5) of this section or does not file any
motion prior to the expiration of the extension period, the court shall conduct a hearing in accordance
with division (B) of this section and issue an appropriate order of disposition. In issuing an order of
disposition, the court shall comply with section 2151.42 of the Revised Code.

If the agency requests an additional extension of up to six months of the temporary custody order of
the child, the court shall schedule and conduct a hearing in the manner set forth in division (D)(1) of this
section. The court may extend the temporary custody order of the child for an additional period of up to
six months if it determines at the hearing, by clear and convincing evidence, that the additional
extension is in the best interest of the child, there has been substantial additional progress since the
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original extension of temporary custody in the case plan of the child, there has been substantial
additional progress since the original extension of temporary custody toward reunifying the child with
one of the parents or otherwise permanently placing the child, and there is reasonable cause to believe
that the child will be reunified with one of the parents or otherwise placed in a permanent setting before
the expiration of the additional extension period. In determining whether to grant an additional
extension, the court shall comply with section 2151.42 of the Revised Code. If the court extends the
temporary custody of the child for an additional period pursuant to this division, upon request it shall
issue findings of fact.

(3) Prior to the end of the extension of a temporary custody order granted pursuant to division (D)(2)
of this section, the agency that received the extension shall file a motion with the court requesting the
issuance of one of the orders of disposition set forth in divisions (A)(1) to (5) of this section. Upon the
filing of the motion by the agency or, if the agency does not file the motion prior to the expiration of the
extension period, upon its own motion, the court, prior to the expiration of the extension period, shall
conduct a hearing in accordance with division (B) of this section and issue an appropriate order of
disposition. In issuing an order of disposition, the court shall comply with section 2151.42 of the
Revised Code.

(4) No court shall grant an agency more than two extensions of temporary custody pursuant to
division (D) of this section.

(E) After the issuance of an order pursuant to division (B) of this section, the court shall retain
jurisdiction over the child until the child attains the age of eighteen if the child is not mentally retarded,
developmentally disabled, or physically impaired, the child attains the age of twenty-one if the child is
mentally retarded, developmentally disabled, or physically impaired, or the child is adopted and a fmal
decree of adoption is issued, unless the court's jurisdiction over the child is extended pursuant to
division (E) of section 2151.353 of the Revised Code.

(F) The court, on its own motion or the motion of the agency or person with legal custody of the
child, the child's guardian ad litem, or any other party to the action, may conduct a hearing with notice
to all parties to determine whether any order issued pursuant to this section should be inodified or
terminated or whether any other dispositional order set forth in divisions (A)(1) to (5) of this section
should be issued. After the hearing and consideration of all the evidence presented, the court, in
accordance with the best interest of the child, may modify or terminate any order issued pursuant to this
section or issue any dispositional order set forth in divisions (A)(1) to (5) of this section. In rendering a
decision under this division, the court shall comply with section 2151.42 of the Revised Code.

(G) If the court places a child in a planned permanent living arrangement with a public children
services agency or a private child placing agency pursuant to this section, the agency with which the
child is placed in a planned permanent living arrangement shall not remove the child from the
residential placement in which the child is originally placed pursuant to the case plan for the child or in
which the child is placed with court approval pursuant to this division, unless the court and the guardian
ad litem are given notice of the intended removal and the court issues an order approving the removal or
unless the removal is necessary to protect the child from physical or emotional harm and the agency
gives the court notice of the removal and of the reasons why the removal is necessary to protect the
child from physical or emotional hann immediately after the removal of the child from the prior setting.

(H) If the hearing held under this section takes the place of an administrative review that otherwise
would have been held under section 2151.416 of the Revised Code, the court at the hearing held under
this section shall do all of the following in addition to any other requirements of this section:
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(1) Determine the continued necessity for and the appropriateness of the child's placement;

(2) Determine the extent of compliance with the child's case plan;

(3) Determine the extent of progress that has been made toward alleviating or mitigating the causes
necessitating the child's placement in foster care;

(4) Project a likely date by which the child may be returned to the child's home or placed for
adoption or legal guardianship;

(5) Approve the permanency plan for the child consistent with section 2151.417 of the Revised
Code.

Effective Date: 10-29-1999

© Lawriter Corporation. All rights reserved.

The CasemakerTM Online database is a compilation exclusively owned by Lawriter Corporation. The database
is provided for use under the terms, notices and conditions as expressly stated under the online end user license
agreement to which all users assent in order to access the database.
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