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The policy, pursuant to which Appellees present their claim, was issued to

Appellees on December 19, 2002. For the purpose of determining the scope of coverage

of an underinsured motorist claim, the statutory law in effect at the time of entering into a

contract for automobile liability insurance controls the rights and duties of the contracting

parties. Ross v. Farmers Ins. Group of Cos., 82 Ohio St. 3d 281, (1998).

In the instant matter, the statute in effect on December 19, 2002 was Senate Bill

97 effective October 31, 2001. At that time R.C. 3937.18 provided:

§3937.18. Uninsured and underinsured motorist coverage

(A) Any policy of insurance delivered or issued for
delivery in this state with respect to any motor vehicle
registered or principally garaged in this state that insures
against loss resulting from liability imposed by law for
bodily injury or death suffered by any person arising out
of the ownership, maintenance, or use of a motor vehicle,
may, but is not required to, include uninsured motorist
coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages.

(C) If underinsured motorist coverage is included in a
policy of insurance, the underinsured motorist coverage
shall provide protection for insureds thereunder for bodily
injury, sickness, or disease, including death, suffered by
any insured under the policy, where the limits of coverage
available for payment to the insured under all bodily injury
liability bonds and insurance policies covering persons
liable to the insured are less than the limits for the
underinsured motorist coverage. Underinsured motorist
coverage in this state is not and shall not be excess
coverage to other applicable liability coverages, and shall
only provide the insured an amount of protection not
greater than that which would be available under the
insured's uninsured motorist coverage if the person or
persons liable to the insured were uninsured at the time of
the accident. The policy limits of the underinsured motorist
coverage shall be reduced by those amounts available for
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payment under all applicable bodily injury liability bonds
and insurance policies covering persons liable to the
insured. For purposes of underinsured motorist coverage,
an "underinsured motorist" does not include the owner or
operator of a motor vehicle that has applicable liability
coverage in the policy under which the underinsured
motorist coverage is provided.

(I) Any policy of insurance that includes uninsured motorist
coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages may
include terms and conditions that preclude coverage for
bodily injury or death suffered by an insured under
specified circumstances, including but not limited to any of
the following circumstances:

(1) While the insured is operating or occupying a motor
vehicle owned by, furnished to, or available for the
regular use of a named insured, a spouse, or a
resident relative of a named insured, if the motor
vehicle is not specifically identified in the policy
under which a claim is made, or is not a newly
acquired or replacement motor vehicle covered
under the terms of the policy under which the
uninsured motorist coverage, underinsured motorist
coverage, or both uninsured and underinsured
motorist coverages are provided.

It must be noted that the exclusion contained in the Appellant's policy, and

complained of by the Appellee, tracks the exact language of the statute:

A. This coverage does not apply to anyone for bodily
injury' or derivative claims:

3. While any insured operates or occupies a motor
vehicle:

1 The contract defines "bodily injury" to include death, therefore, while the statute uses
the phrase "for bodily injury or death", Appellant's policy need only say "for bodily
injury" because death is included in the definition of bodily injury. The phrase "or
derivative claims" was added because in the past the phrase "for bodily injury" has been
held not to restrict derivative claims brought by insureds other than the injured party.
Adkins v. Republic-Tranklin Ins. Co. (1991), 76 Ohio App. 3d 611, 602 N.E.2d 756.;

Lane v. Grange Mut. Cos. (1989), 45 Ohio St.3d 63, 65, 543 N.E.2d 488 describes loss of
consortium as a "non-bodily injury claim".
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a) owned by;
b) furnished to; or
c) available for regular use of:

you or a relative, but not insured for Auto Liability
coverage under this policy. Policy does not apply if
any insured is hit by any such motor vehicle. (Page
U2 and U3 of Defendant's Exhibit CC, a certified
copy of the policy.)

In enacting Senate Bill 97, it was the intent of the General Assembly to provide

statutory authority for the inclusion of exclusionary or limiting provisions in both

uninsured motorist coverage and underinsured motorist coverage. As a result of S.B. 97,

the presumption is no longer in finding coverage but the presumption must be to give

meaning to the statutory language authorizing the exclusion of coverage. The express

language of the statute allows the policy of insurance to preclude coverage to an insured

for loss resulting from liability imposed by law for bodily injury when the insured is in a

vehicle owned by the insured but not specifically identified in the policy under which a

claim is made. This is exactly the case in the instant matter. Both the decedent and the

decedent's parents were insureds under the Nationwide policy of insurance. But the loss

for which the Appellees' seek compensation results from bodily injury and death which

occurred while the decedent was in a vehicle owned by the insured but not specifically

identified in the policy under which the claim is being made.

When availing itself of this statutory authority, Appellant specifically followed

the express language of the statute.

Clearly, in choosing the language for the authorization of the exclusion, the

General Assembly considered the phrase "for bodily injury" to be interchangeable with
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the phrase "because of bodily injury". Had Appellant not followed the statutory model

and used the phrase "because of bodily injury" rather than "for bodily injury", counsel for

Appellee would be alleging that the exclusion was not effective because it failed to use

the enabling statutory language.

Prior decisions cited by the Appellee do not arise under the specific enabling

language of Senate Bill 97 effective October 31, 2001. This statutory language

authorizes Appellant to use the specific language "for bodily injury" as a valid exclusion.

This is important because much of the prior case law interpreting the phrase "for

bodily injury" arose in the context of whether there was uninsured/underinsured motorist

coverage for wrongful death claims presented by persons who were insured under the

contract of insurance but who had, themselves, not suffered any bodily injury. Rather,

they were presenting a claim for the wrongful death of someone not insured under the

contract of insurance. This controversy no longer exists because the issue has been

clarified by both statute and case law.

The Ohio Supreme Court decision in Hedges v. Nationwide Mut. Ins. Co., 109

Ohio St.3d 70, 2006 Ohio 1926 concluded that the 1997 amendments to R.C.

§3937.18(A) made by Am. Sub. H.B. No. 261, 147 Ohio Laws, Part II, 2372 ("1997 H.B.

261") H.B. 261, Gen. Assem. (Ohio 1997), permitted insurance coverage to be restricted

to losses arising from bodily injuries which are suffered by an insurance policy's

insureds.

The effect of the legislature's amendments to R.C. §3937.18, and the Supreme

Court of Ohio's decision in Hedges, were to allow the insurer to require its insured to

personally sustain bodily injury in order to recover UM benefits.
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This was farther clarified in Senate Bill 97 which states:

(I) Any policy of insurance that includes uninsured motorist
coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages may
include terms and conditions that preclude coverage for
bodily injury or death suffered by an insured under
specified circumstances, including but not limited to any of
the following circumstances:

(5) When the person actually suffering the bodily
injury, sickness, disease, or death is not an insured
under the policy.

It is uncontroverted that the version of R.C. §3937.18(A), in effect on the date of

Sara Lager's death in 2003, permits an insurer to limit UM/UIM coverage when any

insured is occupying a vehicle owned by her or a relative, but not insured for Auto

Liability coverage under the policy from which the insured is seeking coverage. In this

situation, the decedent, Sara Lager, was killed while she was occupying a vehicle she

owned which was not listed on or insured under Fred and Cathy Lager's policy.

The Appellee argues that Appellant's exclusion is not successful because it uses

the phrase "for bodily injury" rather than the phrase "because of bodily injury". The

phrase "for bodily injury" is the specific language authorized by the statute in effect at

the time the contract was entered into.

In light of the evolution of the law of the State of Ohio, there is presently no

rational distinction between the terms "for bodily injury" and "because of bodily injury"

as those terms are used in the policy of insurance. The contract of insurance does not

contain any ambiguity and the terms of the policy should be given their plain and

unambiguous meaning.
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TITLE 39. INSURANCE
CHAPTER 3937. CASUALTY INSURANCE; MOTOR VEHICLE INSURANCE

Go to the Ohio Code Archive Directory

ORC Ann. 3937,18 (2008)

§ 3937.18. Uninsured and underinsured motorist coverage

(A) Any policy of insurance delivered or issued for delivery in this state with respect to any motor vehicle registered
or principally garaged in this state that insures against loss resulting from liability imposed by law for bodily injury or
death suffered by any person arising out of the ownership, maintenance, or use of a motor vehicle, may, but is not re-
quired to, include uninsured motorist coverage, underinsured motorist coverage, or both uninsured and underinsured
motorist coverages.

Unless otherwise defined in the policy or any endorsement to the policy, "motor vehicle," for purposes of the unin-
sured motorist coverage, underinsured motorist coverage, or both uninsured and underinsured motorist coverages,
means a self-propelled vehicle designed for use and principally used on public roads, including an automobile, truck,
semi-tractor, motorcycle, and bus, "Motor vehicle" also includes a motor home, provided the motor home is not station-
ary and is not being used as a temporary or pennanent residence or office. "Motor vehicle" does not include a trolley,
streetcar, trailer, railroad engine, railroad car, motorized bicycle, golf cart, off-road recreational vehicle, snowmobile,
fork lift, aircraft, watercraft, construction equipment, farm tractor or other vehicle designed and principally used for
agricultural purposes, mobile home, vehicle traveling on treads or rails, or any similar vehicle.

(B) For purposes of any uninsured motorist coverage included in a policy of insurance, an "uninsured motorist" is
the owner or operator of a motor vehicle if any of the following conditions applies:

(1) There exists no bodily injury liability bond or insurance policy covering the owner's or operator's liability to
the insured.

(2) The liability insurer denies coverage to the owner or operator, or is or becomes the subject of insolvency pro-
ceedings in any state.

(3) The identity of the owner or operator cannot be determined, but independent corroborative evidence exists to
prove that the bodily injury, sickness, disease, or death of the insured was proximately caused by the negligence or in-
tentional actions of the unidentified operator of the motor vehicle. For purposes of division (B)(3) of this section, the
testimony of any insured seeking recovery from the insurer shall not constitute independent corroborative evidence,
unless the testimony is supported by additional evidence.

(4) The owner or operator has diplomatic immunity.

(5) The owner or operator has immunity under Chapter 2744. of the Revised Code.

An "uninsured motorist" does not include the owner or operator of a motor vehicle that is self-insured within the
meaning of the fmancial responsibility law of the state in which the motor vehicle is registered.
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(C) If underinsured motorist coverage is included in a policy of insurance, the underinsured motorist coverage shall
provide protection for insureds thereunder for bodily injury, sickness, or disease, including death, suffered by any in-
sured under the policy, where the limits of coverage available for payment to the insured under all bodily injury liability
bonds and insurance policies covering persons liable to the insured are less than the limits for the underinsured motorist
coverage. Underinsured motorist coverage in this state is not and shall not be excess coverage to other applicable liabil-
ity coverages, and shall only provide the insured an amount of protection not greater than that which would be available
under the insured's uninsured motorist coverage if the person or persons liable to the insured were uninsured at the time
of the accident. The policy limits of the underinsured motorist coverage shall be reduced by those amounts available for
payment under all applicable bodily injury liability bonds and insurance policies covering persons liable to the insured.
For purposes of underinsured motorist coverage, an "underinsured motorist" does not include the owner or operator of a
motor vehicle that has applicable liability coverage in the policy under which the underinsured motorist coverage is
provided.

(D) With respect to the uninsured motorist coverage, underinsured motorist coverage, or both uninsured and under-
insured motorist coverages included in a policy of insurance, an insured shall be required to prove all elements of the
insured's claim that are necessary to recover from the owner or operator of the uninsured or underinsured motor vehicle.

(E) The uninsured motorist coverage, underinsured motorist coverage, or both uninsured and underinsured motorist
coverages included in a policy of insurance shall not be subject to an exclusion or reduction in amount because of any
workers' compensation benefits payable as a result of the same injury or death.

(F) Any policy of insurance that includes uninsured motorist coverage, underinsured motorist coverage, or both un-
insured and underinsured motorist coverages may, without regard to any premiums involved, include terms and condi-
tions that preclude any and all stacking of such coverages, including but not limited to:

(1) Interfamily stacking, which is the aggregating of the limits of such coverages by the same person or two or
more persons, whether family members or not, who are not members of the same household;

(2) Intrafamily stacking, which is the aggregating of the limits of such coverages purchased by the same person or
two or more family members of the same household.

(G) Any policy of insurance that includes uninsured motorist coverage, underinsured motorist coverage, or both un-
insured and underinsured m.otorist coverages and that provides a limit of coverage for payment of damage's for bodily
injury, including death, sustained by any one person in any one automobile accident, may, notwithstanding Chapter
2125. of the Revised Code, include terms and conditions to the effect that all claims resulting from or arising out of any
one person's bodily injury, including death, shall collectively be subject to the limit of the policy applicable to bodily
injury, including death, sustained by one person, and, for the purpose of such policy limit shall constitute a single claim.
Any such policy limit shall be enforceable regardless of the number of insureds, claims made, vehicles or premiums
shown in the declarations or policy, or vehicles involved in the accident.

(H) Any policy of insurance that includes uninsured motorist coverage, underinsured motorist coverage, or both un-
insured and underinsured motorist coverages may include terms and conditions requiring that, so long as the insured has
not prejudiced the insurei's subrogation rights, each claim or suit for uninsured motorist coverage, underinsured motor-
ist coverage, or both uninsured and underinsured motorist coverages be made or brought within three years after the
date of the accident causing the bodily injury, sickness, disease, or death, or within one year after the liability insurer for
the owner or operator of the motor vehicle liable to the insured has become the subject of insolvency proceedings in any
state, whichever is later.

(I) Any policy of insurance that includes uninsured motorist coverage, underinsured motorist coverage, or both un-
insured and underinsured motorist coverages may include terms and conditions that preclude coverage for bodily injury
or death suffered by an insured under specified circumstances, including but not limited to any of the following circum-
stances:

(I) While the insured is operating or occupying a motor vehicle owned by, furnished to, or available for the regu-
lar use of a named insured, a spouse, or a resident relative of a named insured, if the motor vehicle is not specifically
identified in the policy under which a claim is made, or is not a newly acquired or replacement motor vehicle covered
under the temis of the policy under which the uninsured motorist coverage, underinsured motorist coverage, or both
uninsured and underinsured motorist coverages are provided;
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(2) While the insured is operating or occupying a motor vehicle without a reasonable belief that the insured is en-
titled to do so, provided that under no circumstances will an insured whose license has been suspended, revoked, or
never issued, be held to have a reasonable belief that the insured is entitled to operate a motor vehicle;

(3) When the bodily injury or death is caused by a motor vehicle operated by any person who is specifically ex-
cluded from coverage for bodily injury liability in the policy under which the uninsured motorist coverage, underinsured
motorist coverage, or both uninsured and underinsured motorist coverages are provided;

(4) While any employee, officer, director, partner, trustee, member, executor, administrator, or beneficiary of the
named insured, or any relative of any such person, is operating or occupying a motor vehicle, unless the employee, offi-
cer, director, partner, trustee, member, executor, administrator, beneficiary, or relative is operating or occupying a motor
vehicle for which uninsured motorist coverage, underinsured motorist coverage, or both uninsured and underinsured
motorist coverages are provided in the policy;

(5) When the person actually suffering the bodily injury, sickness, disease, or death is not an insured under the
policy.

(J) In the event of payment to any person under the uninsured motorist coverage, underinsured motorist coverage,
or both uninsured and underinsured motorist coverages, and subject to the terms and conditions of that coverage, the
insurer making such payment is entitled, to the extent of the payment, to the proceeds of any settlement or judgment
resulting from the exercise of any rights of recovery of that person against any person or organization legally responsi-
ble for the bodily injury or death for which the payment is made, including any amount recoverable from an insurer that
is or becomes the subject of insolvency proceedings, through such proceedings or in any other lawful manner. No in-
surer shall attempt to recover any amount against the insured of an insurer that is or becomes the subject of insolvency
proceedings, to the extent of those rights against the insurer that the insured assigns to the paying insurer.

(K) Nothing in this section shall prohibit the inclusion of underinsured motorist coverage in any uninsured motorist
coverage included in a policy of insurance.

(L) The superintendent of insurance shall study the market availability of, and competition for, uninsured and un-
derinsured motorist coverages in this state and shall, from time to time, prepare status reports containing the superinten-
dent's findings and any recommendations. The first status report shall be prepared not later than two years after the ef-
fective date of this amendment. To assist in preparing these status reports, the superintendent may require insurers and
rating organizations operating in this state to collect pertinent data and to submit that data to the superintendent.

The superintendent shall submit a copy of each status report to the govemor, the speaker of the house of representa-
tives, the president of the senate, and the chairpersons of the committees of the general assembly having primary juris-
diction over issues relating to automobile insurance.

HISTORY:

131 v 965 (Eff 9-15-65); 132 v H 1(Eff 2-21-67); 133 v H 620 (Eff 10-1-70); 136 v S 25 (Eff 11-26-75); 136 v S
545 (Eff 1-17-77); 138 v H 22 (Eff 6-25-80); 139 v H 489 (Eff 6-23-82); 141 v S 249 (Eff 10-14-86); 142 v H 1(Eff 1-
5-88); 145 v S 20 (Eff 10-20-94); 147 v H 261 (Eff9-3-97); 148 v S 57 (Eff 11-2-99); 148 v S 267 (Eff 9-21-2000); 149
v S 97. Eff 10-31-2001.
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