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MEMORANDUM

This Court should overrule Davon Winn's motion to dismiss this appeal and allow the

case to proceed on the merits to its ultimate conclusion. The questions of public or great general

interest addressed in the State's two propositions of law remain even after this Court's opinion in

State v. Cabrales, Slip Opinion No. 2008-Ohio-1625. In fact, the question of the proper

application of State v. Rance, 85 Ohio St.3d 632, 1999-Ohio-291, 710 N.E.2d 99, and now

Cabrales, especially to the offenses of aggravated robbery and kidnapping, has never been more

a question of public or great general interest than now. Therefore, this appeal has not been

improvidently allowed, and this Court should overrule Winn's motion to dismiss.

Winn's argument that Cabrales resolved the issues put forth by the State in its merit brief

reveals exactly why his argument fails. This Court's decisions in Cabrales and State v. Fears,

86 Ohio St.3d 329, 1999-Ohio-111, 715 N.E.2d 136, that "affirmed" the proposition that

aggravated robbery and kidnapping are allied offenses of similar import relied on a portion of

dicta from its opinion in State v. Logan (1979), 60 Ohio St.2d 126, 130, 397 N.E.2d 1345 that

found implicit in every robbery is a kidnapping. However, Fears and Cabrales both simply

quoted Logan's dicta without ever considering whether its conclusion regarding robbery and

kidnapping remained sound after Rance. Thus, the State respectfully submits that this Court has

never actually applied the Rance test to the offenses of robbery or aggravated robbery and

kidnapping. It must do so now in order to create a precedent that truly employs the test to

determine whether those specific offenses are in fact similar or dissimilar.



3

Therefore, the State asks that this Court deny Winn's motion to dismiss so that it can,

once and for all, properly apply Rance's allied offenses test to the offenses of aggravated robbery

and kidnapping and also provide the courts of this state a second example of Rance's application

as clarified by Cabrales.
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