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THIS CASE DOES NOT PRESENT AN ISSUE OF PUBLIC OR GREAT GENERAL
INTEREST AND DOES NOT INVOLVE A SUBSTANTIAL CONSTITUTIONAL
QUESTION WARRANTING JURISDICTION FROM THIS COURT

This is not a case of public or great general interest. The Eleventh District
Court of Appeals recently affirmed the Appellant's sentence finding the “Foster-
remedy” constitutional. State v. Barringer (Feb. 25, 2008), Portage App. No. 2007-
P-0002, 2008-Ohio-729, at {35.

Although this case raises the issue of the remedy created by this Court in
State v. Foster (2006), 109 Ohio St.3d 1, 2006-Ohic-856, this case does not involve
a substantial constitutional question. Rather, this case involves an attempt to use an
application of the Ex Post Facto Clause for the purpose of being sentenced under a
law declared u_nconstitutional by this Court in Foster. Basically, the Appellant is
asking this Court to remand his case to the trial court with instructions to violate the
Constitution in re-sentencing him.

The Appellant has not presented any error with the decision of the Eleventh
District Court of Appeals or any issue warranting jurisdiction from this Court.

STATEMENT OF THE CASE AND FACTS

STATEMENT OF FACTS

On January 24, 2004, Karen Sanders and her large extended family of
children, aunts, uncles and cousins gathered at the Ravenna Men’s Civic Club to
celebrate Karen’s birthday. At one point in the evening, security responded fo a fight
on the dance floor between two female patrons. As some of the Civic Club
members were moving the dance floor crowd toward the exit, Leshaun Sanders fired

a single bullet into the air from his 9 millimeter semiautomatic pistol. (Transcript of



June 29, 2004 Trial Proceedings hereinafter “Trial Vol. I, II, I, or IV T.p." Trial Vol. |
T.p. 193, Vol. Il T.p. 111, Vol. Il T.p. 168). The crowd dispersed. Moments later,
the Appellant entered the bar, paused near a video machine and then with his .45
caliber semiautomatic pistol began shooting randomly into the crowd of men, women
and children. (Trial Vol. | T.p. 193, Vol. Il T.p. 113, Vol. lll T.p. 169).

A bullet passed straight through Deborah Kelly's right arm leaving both an
entrance and exit wound while another bullet hit and wounded Jonathon Caples.
(Trial Vol. | T.p. 170, Vol. lil T.p. 150). As bullets whizzed by some guests, other
guests like Clemmie Perry and Rodney Mack were hit and injured during the
Appellant's shooting spree. Leshaun Sanders and the Appellant came to the party
together and left together after the shootings.

Several guests at the party were not only related to Karen Sanders but also
were related to the Appellant. Following the shootings, eyewitnesses Patricia Carter
and Vanessa Jackson identified their cousin, the Appellant, as the gunman. (Trial
Vol. Il T.p. 18, 32).

Leshaun Sanders, the Appellant's cousin, entered a written plea of guilty to
carrying a concealed weapon, illegal possession of a firearm in liquor permit
premises and a one year firearm specification in connection with the Civic Club
shooting. (Trial Vol. Ill T.p. 154, State Exhibit 19).

PROCEDURAL HISTORY

On April 27, 2004, the Portage County Grand Jury indicted the Appellant on
four counts of felonious assault in violation of R.C. 2903.11(A)(2), having a weapon

under disability in violation of R.C. 2923.13 and illegal possession of firearm in liquor



permit premises in violation of R.C. 2923.121. (Transcript of the docket, journal
entries and original papers hereinafter “T.d." 1). Each felonious assault count also
carried a firearm specification pursuant to R.C. 2929.14(D) and 29241.145. (T.d. 1).

The matter proceeded to a jury trial on June 29, 2004. (T.d. 56). The jury
returned a verdict of guilty to the felonious assault charges and firearm specification
as alleged in Counts One and Two, having a weapon under disability and illegal
possession of firearm in liquor permit premises. (T.d. 56). The jury returned a
verdict of not guilty to the felonious assault charges alleged in Counts Three and
Four. (T.d. 56). The ftrial court referred the matter to the Adult Probation
Department for‘a presentence investigation report.

Following the jury verdict, the Appellant moved the trial court for a new trial.
(T.d. 63). The trial court overruled the Appellant's motion and sentenced the
Appellant to consecutive terms of seven years in prison for each felonious assault, a
consecutive term of three years for the merged firearm specifications and concurrent
terms of eleven month for the remaining counts. (T.d. 67).

The Eleventh District Court of Appeals reversed and remanded Counts 1 and
2 for resentencing pursuant to State v. Foster (2006), 109 Ohio St.3d 1, 2006-Ohio-
856. State v. Barringer (May 26, 2006), Portage App. No. 2004-P-0083, 2006-Ohio-
2649, at 188. The Appellate Court further held that the consecutive three years
sentences for the two firearm specifications as well as the sentences for having a
weapon under disability and illegal possession of firearm in liquor permit premises

were to remain undisturbed on remand. /d., at 1184, 86.



On remand, the matter proceeded to a resentencing hearing on Counts 1 and
2. (T.d. 101). The trial court sentenced the Appellant to consecutive terms of seven
years in prison for both counts of felonious assault. (T.d. 101). The Appellant
appealed the re-sentencing and challenged his consecutive sentences.

On February 25, 2008, the Eleventh District affirmed the Appellant's sentence
finding, the Foster remedy constitutional. State v. Barringer (Feb. 25, 2008),
Portage App. No. 2007-P-0002, 2008-Ohio-729, at f135. This matter is now before
the Supreme Court of Ohio on the Appellant's memorandum in support of
jurisdiction.

ARGUMENT OPPOSING JURISDICTION

The State begins by noting that the Appellant's memorandum in support of
jurisdiction to this Court was filed pro se. In his explanation of why this Court shrould
accept jurisdiction of his case, the Appellant asserted the following reasons: 1) the
State’s alleged failure to disclose evidence, 2) the trial court’s failure to declare a
mistrial, 3) sentencing issues pursuant to State v. Foster, and 4) the fact that his jury
returned inconsistent verdicts. (Appellant's Memorandum).

With exception of the Foster sentencing issues, the other reasons provided by
the Appellant were issues that were raised in his original appeal to the Eleventh
District Court of Appeals. State v. Barringer (May 26, 2006), Portage App. No. 2004-
P-0083, 2006-Ohio-2649, at §[88. The record reflects, the Appellate Court ruled
against him on these issues and no discretionary appeal to this Court was sought.
Accordingly, the Appellant is barred by the doctrine of res judicata from raising these

issues again in this memorandum in support of jurisdiction.



Following his resentencing, the Appellant raised four assignments of error to
the Eleventh District Court of Appeals. Two dealt with the Foster remedy and two
dealt with the trial court's discretion to resentence to consecutive terms of seven
years in prison. As only these issues are available to the Appellant as possible
grounds to support a memorandum of jurisdiction to this Court, the State will address
each separately.

Response to Appellant’s Possible Proposition of Law Regarding

Application of Fosfer Remedy: As the Appellant sought an

application of the Ex Post Facto Clause for the purpose of being

sentenced under a law declared unconstitutional by this Court, the

Eleventh District Court of Appeals properly affirmed the decision of the

Portage County Court of Common Pleas.

The Appellant seeks jurisdiction from this Court because his case became
subject to the Foster remedy while on appeal to the Eleventh District Court of
Appeals. As this Court's severance remedy in Foster did not violate the United
States Constitution or the Ohio Constitution, the Appellant is not entitled to a
discretionary review from this Court. Barringer, 2008-Ohio-729, at {35.

In Ohio, before this Court decided Foster, individuals who committed crimes
were aware of what the potential sentences could be for criminal offenses. State v.
Elswick (Dec. 29, 2006), Lake App. No. 2006-L-075, 2006-Chio-7011, at 123. This
Court's decision in Foster did not alter the range of sentences available for the
various degrees of felonies. The Appellant's case involved second degree felonies.
The statute governing sentencing for second degree felonies provided the following

prison terms both before and after Foster, “[flor a felony of the second degree, the

prison term shall be two, three, four, five, six, seven, or eight years. R.C.



2929.14(A)(2). Accordingly, the Appellant knew the potential sentence for the
offenses he committed.

Prior to this Court’'s decision in Foster, an offender’s sentence was dependent
on the action of the trial judge. State v. McGhee (Oct. 2, 2006), Shelby App. No. 17-
06-05, 2006-Ohio-5162, at §25. Offenders could not expect a specific sentence
prior to Foster because trial judges could make findings to sentence the Offender
anywhere within the range provided by R.C. 2929.14(A). Further, an Offender was
not able to predict which facts a trial judge would use in making pre-Foster statutory
findings pursuant to former R.C. 2929.14(B}, (C), and (E)}4). /d. As Offenders were
not entitled to enforce or protect a specific sentence before Foster, it can not be said
that the Appellant had a substantive right that was affected by a retroactive
application of the Foster remedy. Accordingly, Foster did not create a substantive
remedial law.

In the present case, the Appellant knew the potential sentence for the
offenses he committed and had notice that Ohio’s sentencing statutes were subject
to judicial scrutiny. Furthermore, the remedy he now seeks is an application of the
Ex Post Fact Clause for the purpose of being sentenced under a law that this Court
declared unconstitutional in Foster. The Appellant is asking this Court to remand his
case to the trial court with instructions to violate the Constitution in re-sentencing
him. Such a result contradicts the general rule that, when the Supreme Courf strikes
down a law as unconstitutional, “the effect is not that the former was bad law, but
that it never was the law.” Peerless Elec. Co. v. Bowers (1955), 164 Ohio St. 209,

210. Accordingly, the Appellant has not presented any error with the decision of the




Eleventh District Court of Appeals regarding the application of the Foster remedy 1o
his case on remand warranting discretionary review from this Court.

Response to Appellant’s Possible Proposition of Law Regarding

the Trial Court’s Discretion in Sentencing: As the record of the

Appellant’s case supports the trial court’s sentence, the trial court did

not abuse its discretion in sentencing the Appellant and the Eleventh

District Court of Appeals properly affirmed the decision of the Portage

County Court of Common Pleas.

On appeal, the Eleventh District Court of Appeals held that the trial court did
not abuse its discretion in sentencing the Appellant to consecutive terms of seven
years in prison for each count of felonious assault. Barringer, Portage App. No.
2007-P-0002, 2008-Ohio-729, at §[16. The Court found that the Appellant decided to
fire a handgun into a crowded nightciub, shooting into the crowd without regard to
who he hit. Id., 2008-Ohio-729, at §16. Additionally, the Court rejected the
Appellant's invitation to compare his case with other felonious assauft cases
because the cases presented by the Appellant were factually distinguishable and
failed to provide any information regarding the offender’s criminal history. /d., 2008-
Ohio-729, at 19.

In Foster, this Court stated that “trial courts have full discretion to impose a
prison sentence within the statutory range and are no longer required to make
findings or give their reasons for imposing maximum, consecutive, or more than the
minimum sentences.” Foster, 2006-Ohio-856, at 100. Accordingly, the Appeliant
has failed to demonstrate any error with the trial court’s discretion in sentencing him
to consecutive terms of seven years in prison for each felonious assault.

Another issue raised by the Appellant on appeal to the eleventh District Court

of Appeals was the trial court’s alleged failure to consider the statutory factors of



R.C. 2929.11 and 2929.12. The Appellate Court held that a review of the factors
provided in R.C. 2929.11 and 2929.12 in relation to the Appellant's case revealed
that the trial court considered the statutory factors in its sentencing determination.
Id., 2008-Ohio-729, at 1132, Most important to the Eleventh District Court of Appeals
was that the Appeliant had a long criminal history, had caused his victims to suffer
serious physical harm and was likely to resort to similar acts of violence during future
emotionally escalated situations. /d.

The two purposes and principles of félony sentencing are “{o protect the
public from future crimes by the offender and others and to punish the offender.”
R.C. 2929.11(A). R.C. 292911 further provides that the trial court should consider
the need to incapacitate the offender, deterrence, rehabilitation and restitution. R.C.
2929.11(A).

Pursuant to R.C. 2929.12, seriousness factors and recidivism factors are two
primary categories of factors the trial court must consider in making the sentencing
determination. The seriousness factors enumerated in R.C. 2929.12 are factors that
make an offense either more or less serious than conduct normally constituting the
offense. R.C. 2929.12(B), (C). Similarly, the recidivism factors enumerated in R.C.
2929.12 are separated into two categories that make it more or less likely that the
offender will commit future crimes. R.C. 2928.12(D), (E). Additionally, the trial court
may consider any other relevant factors relating to seriousness and recidivism to the
extent that the additional factors are helpful in achieving the overriding purpose and

principles of felony sentencing. R.C. 2929.12(A).




With regards to R.C. 2929.11 and 2929.12, the Supreme Court of Ohio held,
“lijt is important to note that there is no mandate for judicial fact-finding in the
general guidance statutes. The court is merely to ‘consider’ the statutory factors.”
Foster, 109 Ohio St.3d at 15, 2008-Ohio-856, at §42. As the record in this case
demonstrated that the trial court considered the statutory factors of the general
guidance statutes, the Appellant failed to demonstrate any error with the Eleventh
District Court of Appeals decision warranting jurisdiction from this Court.

CONCLUSION

The Appellee, State of Ohio, respectfuily moves this Court to refuse
jurisdiction to hear this discretionary appeal.
Respectfully submitted,

VICTOR V. VIGLUICCI (0012579)
Portage County Prosecuting Attorney

I
i

L i :{7( _/d /
AMELA J. HOLDER (0072427) '

Assistant Prosecuting Attorney
Attorney for Appellee

Counsel of Record

466 South Chestnut Street
Ravenna, Ohio 44266

(330) 297-3850

(330) 297-4594 (fax)
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TIMOTHY P. CANNON 4

{1{1} Appellant Wrahsaan J. Barrrnger appeals the judgment entered by the

Portage County Court of Common Pleas Upon remand from this oourt the trra! court '

sentenced Bamnger to an aggregate prlson term of 17 years for hIS convrctlons for

felomous assauit W|th firearm Spemﬁcatlons ha\nng a weapon while under dlsabrhty

and |Itegal possessuon of a ﬁrearm in a Ilquor permlt premtses ;

{1{2} In January 2004 a ﬁght oocurred dunng a blrthday party at the Mens

ClVIC Club in Ravenna Ohio. Dunng the flght several shots were fired into the crowd

' Appx. 1




At trial, Barringer was identified as one of the shooters. Several individuals sustained
injuries as a result of the shooting. |

{93} Barringer was ihdicted on six counts, including four counts of felonious
assault, in violation of R.C. 2903.11(A)(2) and second-degree felonies; one count of
having a weapon while under disability, in violation'éf R.C. 2923.13 and a fifth-degree
felony; and one count of illegal possession of a firearm in a liquor permit premises, in
'violation of R.C. 2923.121 and a ﬁfth-deg_r’ee‘ felony. All of the felonious assault counts
contained firearm specifications, pursuant to R.C. 2929.14(D) and 2941.145.

{94} Barringer pled not guilty to the charges, and a jury trial was held. The jury
found Barrihger guilty on two of the felonious assault counts, as well as the firearm
specifications in regard to those counts. In addition, the jury found Barringer guilty of
the counts of haviiwg a weapon while under disability and illegal possession of a fi_rearm
in a liguor permit premises. The jury found Barringer not guilty on the remaining two
counts of felonious assault,

'{ﬂIS} The ftrial court merged the firearm specifications for purposes of
| sentencing. The trial court sentenéed Barringer to seven-year prison terms. for each of

his felonious assa.ﬁlt convictions, tb be served consecutively to each othér. ‘The trial
court imposed a thfee-year term for the firearm Specification,' to be served consecutively
to both of the sé.ven-yeaf terms fo.r thé felonious aésault conVictic_iné. Further, the trial
-court imposed "‘1'1.—month sentences for Barringer's 'com)icfions for having a weapon
ﬁhile under disability and illegal posséssion of a firearm in a liquor permit premises.

The 11-month terms were ordered to be served concurrently to each other and the




sentences for the felonious assault convictions and the firearm specification. Thus,
Barringer's aggregate prison term was 17 years.

{ﬂ[ﬁ} Barringer abpeaied his convictions and sentence to this court. Stafe v.
Barringer, 11th Dist. No. 2004-P-0083, 2006-Ohio;2649. This court . affirmed his
convictions. Id. at 188. In addition, this court affirmeﬁ Barringer’s. sentences for having
a weapon while under disability and illegal possession of a firearm in a liquor permit
premises, as well as his sentence for the firearm specification. 1d. at {j84-88.  However,
this court reversed Barringer's sentences for his felonious assauilt convictions and .
remanded the métter for resentencing pursuant to Stafe v. Fosfer, 109 Ohio St.éd 1,
2006-Ohio-856. Id. at §[88.

{ﬁ[’?}- In Jqu 2006, fhe trial court conducted a resentencin.g hearing. The trial
court imposed an jidentical, aggregate 17-year prison sentence. This aggréga‘ce prison
sen_tenc:é included seven-year sentences for each of 'Barringer’é félonious assault‘
convictioﬁs and a three-year term for the fireamﬁ_ specification,. all to be served
consecutively tor each other.

| {98} Bérringer has appealed the trial court's resentencing judgment entry to
this court. Bérringér raises four assignments of error. His ﬁrst énd_second assighrhents
of error are: |

{99} “[1.1] The trial court e’rréd when it sentenced appellant under the 'guidelinrés
of State v. Foster since Foster's severance pro\?isions opefate as ah ex post fact law.

-{'9{[10} “I2.] The trial court denied appellant due process when it sentenced

appellant under the guidelines of Stafe v. Foster.”



{411} in his first and second assignments of error, Barringer asserts his
sentence is unconstitutional because he committed his crimés pribr to the Supreme
Court of Ohio's decision in State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856, but was
sentenced pursuant to the post-Foster version of R.C. 2920.14. . This court has
addressed Barringer's exact arguments in the case Ef State v. Elswick, 11th Dist. No.
2006-L-075, 2006-Ohio-7011. In Sfafe v. Elswick, this court found the arguments that
'are raised in this appeal to be without merit. Id..at §I5-31. See, also, Stale v. Marino,
ﬂth Dist. No. 2006-L-192, 2007-Ohio-2566, at {[8-14; State v. Nicholson, 11th Dist. No.
2006-L.-210, 2067-0hio-2058, at f5-11,; and State v. Schaub, 1'1fh Dist. No. 2006-L-126,
2007-Ohio-2853, at §10-17. Additionally, in Stafte v. Green, this court found a similar
post-Foster Ex Po§t Facto Clause argument to be without merit. State v.  Green, 11th
Dist. Nos. 2005-/5:—0069 & 2005-A-0070, 2008-Ohio-6695, at §[15-23. Finally, similar
arguments have “been consistently rejected by other Ohio appellate districts_ and federal
courts.” Stafe v. Markiewiqz, 11th Dist. No. 2006-L-248, 2007-Ohio-3974, at ‘ﬂ12,_ citing
_State v. Gibson, 10th Dist. No. OGAP-SOQ, 2006-Chio-6899, at §115-18; State v. Moore,
3d Dis't_.. No. 1-06-51, 2006—Ohi0—6860, at §7-12; and United States v. Porlillo-Quezada
(C.A.10, 2008), 469 F.3d 1345, 1354-1356. | o |

{ﬁ[u} Based upon the prior authbrity of this and other coﬂurts_, Barringer's first
and second assignments_of errof are -Without merit, |

913} Barringer's third asSignmenf of error is:

- {9114} "The trial court's sentence of épbellam was an abuse of discretion.”

{415} After the Stafe v. Fosfer decision, ‘“{t]rial courts havré full discretion to

| impose a prison sentence within the statutory rangé and are no longer required to make



findings or give their reasons for imposing maximum, consecutive, or more than thé
minimum sentences.” Stafe v. Foster, 2008-Ohio-856, at paragraph seven of the
syliabus. Thus, this court has held post-Foster felony sentencing is generally reviewed
for abuse of discretion. State v. Payne, 11th Dist. No. 2006-1.-272, 2007-Ohio-6740, at
119. “The term ‘abuse of discretion’ connotes more tﬁan an error of law or of judgment;
it implies that the court's attitude is unreasonable, arbitrary or unconscionable.” State v.
Adams (1980), 62 Ohio St.2d 151, 157.

{916} In this matter, Barringer contends the trial court abused its discretion by
imposition of consecutive, seven-year prison terms for the felonious assault convictions.
We disagree. Barringer's felonious assault convictions resulted from his decision fo fire
a handgun in a crgwded nightclub. As this court noted in its opiniqn of Barringer's first
appeal, oné of thé witﬁesses described Barringer's actions as follows, “and the next
thing | know, (Barringer) just starts shooting. | ‘As he's running, he's shodting, not
knowing who he's shooting at and don't care who he hits.” State v. Barringer, 11th Dist.
No. 2004—P-0083,_ 2006-Ohio-2649, at ‘ﬂ18. The jury détermfnéd that Barringer's actions’
injured two pleople, to wit: Deborah Kelly and Jonathan Caples, who both received
gunshot wounds to: their right arms.  In determining to impose seven-year, consecutive
sentences, the trial court most certainly con.éideréd the severity of Barringer’s offenses.
- and the fact that the outcome of his actions could haVé been much more tfagic. |

{917} Bérringer directs our attention to: .several other cases to support his
argument that the trial court abused its discretion .En imposing consecutive, seven-year
pr‘ison'terms. For the following reasons, all bf_thése cases are distinguishable from the

~case sub judice. Barringer cites Stafe v. Worreﬂ, 10th Dist. No. 06AP~706', 2007-Chio-



22186, at §|3, in which the defendant was sentenced fo an aggregate prison term of 19
years for his rape and kidnap;ﬁing convictions in a case where the defendant's wife was
the victim. Since the underlying crimes in Worrell are entirely differerﬁ from those in the
case sub judice, this case is immediately distinguishable. Barringer also cites Stalfe v.
Burten, 8th Dist. No. 88395, 2007-Ohio-2641. In Buﬁen, the defendant was sentenced
to a term of eight years in prison for his felonious assault convictions. Id. at §J10.
- However, unfike the instant matter, there was only one shooting victim in Burfen. . 1d. at
- §14. Finally, Barringer cites State v. Serrano, 164 Ohio App.3d 103, 2005-Ohio-5608, at
91, where the defendant .received a four-year prison term for his felonious assault -
conviction. It is important to. note that the attack. in Serrano was unsuccessful, as the .
knife actually hit th,e victim’s cell phone and did not enter his body. id. at §2.

{918} Moréover, none of the cases cited by Barringer outline the criminal history
of the respective defendants. In this case, the trial court indicated it reviewed the
_presentence investigation ("PSI") report. The PSI report indicates Barringer has a
significant criminal history. On' appeal, Barringer recognizes this fabt. In his brief, he
cbncedes tha{ he has “a history of criminal convictions.” A defendant’s pridr criminal
record is a criticél fact reg'arding the offender's recidivism potential and is to be
considered when imposing a'félony sentence. See R.C. 2929.12(D)(2)7. B
| {919} Considering all 61' the cases cited by Barringer are factualiy distinguishéble'
rfronﬂ {hé .case sub judice, none of those cases expahd on the defendants’ criminal

records, and Barringer's own criminal record, we decline fo find that the tria_l court erred

in imposing Barringer's sentence based on the cases cited by Barringer;



{420} The trial court did not abuse its discretion by imposing consecutive, seven-
year prison sentences for Barringer's felonious assault convictions.

{421} Barringer's third assignment of error is without merit.

{§)22} Barringer's fourth assignment of error is:

{423} “The frial court’s [sic] abused its -diséretion-by failing to consider the
statutory factors of Ohio Revised Code Section 2928.12."
| {924} R.C..2929.12 is a “"general' guidance statute,” which was not affected by
the Foster decision. Stale v. Foster, 108 Ohio St.3d 1, 2006-Ohic-856, at {136-42. See,
also, State v. Lioyd, 11th Dist. No. 2005-L-146, 2006-Ohio-6534, at §17-18. R.C.
2929.12 provides a list of factors that the trial court "shéll consider” When ‘imposing a.
felony sentence.

{925} Whilé this court generally reviews post-Foster felony sentencing decisions
for abuse of discretion., there ére certain limited circumstances where the clear a.nd
convincing standard of review remains viable.. For example, the ‘clear and convincing
standard of review will be employed where it is élieged the sentence is contrary to law.
State v. Payne, 2007-Ohio-6740, atr‘ﬂ‘lg. See, also,_e.g., State v. Burton, 10th Dist. No.
0BAP-690, 2007—O!hiof1941., at §19. o |

{1]26} This cqurt has heid-that the ébuse_of d.iscretion standard of review applies
to the appeliate.;review of the trial court’s consideration. of the R.C. 2929.12 factors."
State v. Payne, 2007-Chio-6740, at §21. We have conducted an abuse of discretion
review in our analysis of Barringer's third assignment of error. We concluded that the
{rial court did not abusel ifs discretion by impdéing. thsecutive, seven—year prison |

sentences for Barringer's felonious assault convictions.




{427} Barringer asserts the trial court did not consider the R.C. 2929.12 factors.
If true, the trial court’s actions would be contrary fo the clear mandates of the statute.
Thus, Barringer essentially argues that his sentence is contrary {o law. . Accordingly,
pursuant to R.C. 2953.0_8(G)(2)(b), we will employ the “clear and convincing" standard
of review for this assignment of error. |
{428} - While the trial courf is required to consider the R.C. 2929.12 factors, “the
’court is not required to ‘use specific language or make specific findings on the record in
order to evince the requisite consideration of the applicable seriousness and recidivism
factors [of R.C. 2020.12." State v. Webb, 11th Dist. No. 2003-1-078, 2004-Ohio-4198,
at /10, quoting State v. Amett (2000), 88 Ohio St.3d 208, 215.
| {429} R.C.f2929.12(B) contains factors that indicate an offender's conduct is
“more serious’ the:n normal conduct associated with the offense. Barri_nger argues that
it is questionable as to whether R.C. 2920.12(B)(2) applied. We strongly disagreé. This
section provides that ‘“{tihe victim of ths offense suffered serious physical,
psychological, or economic harm as a result of the foense.” Both victims were shot
with a firearm. As such, R.C. 2929.12(B)(2) pertains to this matter.
| {§30} R.C. ;2929.12((3) confains factors t’hst indicate an offénder’s conduct is
“less serious” t_han normal conduct associated with‘ the_ offense. Ih his brief, Barringer
concedes that none of these factors pertain to hiS-COﬁdUCt in the instant m’after. 7
{31} R.C. 2929.12(D) contains factors that indicate an offenderr is “likely to
commit future crimes.” Barringer acknowledges thét “some of [these] factors apply.”

Specifically, he refers to the fact that he has a history of criminal convictions. See R.C.

2929.12(D)(2).




{932} R.C. 2929.12(E) contains factors that indicate an offender is “not likely to
commit future crimes.” Barringer argues that he had not been adjudicated a delinquent
child. See R.C. 2029.12(EX1). However, we note, and Barringer admits, that he has a
history of crimes committed as an aduit. R.C. 2929.12(E)(2). Also, Barringer argues
that the instant offenses were committed under circﬁmstanoes not likely to .recur. See
2929.12(E)(4). He argues that it is unlikely he will “again become involved in resolving

a dispute in a club at a birthday party."r Barringer reads this factor too narrowly. The
issue is not whether Barringer will fire a handgun at the exact location, during an
identical function. Rather, the issue is whether Barringer will resort to similar acts of
violence during another emotionally-escalated situation.

{433} Barripge’r has not demonstrated that the trial court failed to consider the
R.C. 2928.12 facté;rs. Thus, upon a review of the record and Barringer's arguments, we
do not clearly and c.onvincing[y find fﬁat the frial court's sentence was contrary to law.
See R.C. 2953.08(G)(2). Moreover, we hold that the frial court did not abuse its
discretion in imposihg Barringer's sentence. |

{934} Barringer's fourth assignment of error is without merit.

{435} The judgment of the trial court is affirmed.

DIANE V. GRENDELL, P.J., concurs,

COLLEEN MARY O'TOOLE, J., concurs in judgment only.
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For the reasons stated in the opinion of this court, appellant's assignments

of error are overruled. It is the judgment and order of this.court thaif ’_che'.judgment

of the Portage Coﬁnfy Court of Cbmmon Pleas is affirmed.
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