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I. INTRODUCTION

In the parties' Amended Stipulation of Facts presented to the trial court together

xvith their cross motions for summary judgnrent, Delendant stipulated (1) that one

"purpose ol'the Unclaimed Funds Chapter is [tlo protect the property rights ol'the owner

and to reunite the owner with the funds," and (2) that 'the unclaimed monies are held in

trust in perpetuity for the benefit of the owners ol' the unclaimed property. The funds

never become the property of the State of Ohio." (R.106. Amended Stipulation, ¶19, 11.)

Directly contradicting these stipulated facts. Defendant now argues to this Court

that owners of unclainred property held in trust by Defendant in fact have forfeited and

lost a property riglit, the riglit to the earnings on their unclaimed property, and by

implication that the State can and does in fact take title during the period that property is

held in trust by Defendant. As discussed in Mr. Sogg's Merit Brief, and further discussed

below. Defendant's argument fails because (1) the forfciture of an owner's property

rights bears no real or substantial relationship to any legitimate legislative purpose, and

so is beyond the State's police power, and (2) with its automatic, immediate, and

irrevocable severing of the owner's property right, it I'ails to provide constitutionally

nrandated proceduraldue process.

In denying the return of the interest earned on unclaimed property held in trust by

De('endant pursuant to R.C. 169.08(D). the Ohio Unclaimed Funds Chapter (the "Act")

authorizes the taking of private property without compensation and without due process.

This Court should hold R.C. 169.08(D) unconstitutional, and tlrerefore void and

unenforceable, and reverse the judgment or the Tenth District. Further, as argued in



PlaintitTs Merit Brief, under the Act's express language there is no statute of limitations

applicable to an owner's claim for the return of the unlawlully withheld interest.

11. LAW AND ARGUMENT

Defendant's entire argument is premised on the State's right to declare a statutory

forfeiture of unclaimed property, in whole or in part. one that takes effect immediately,

and which is irrevocable and affords no hearing. Deiendant's argument fails for several

rcasons. As shown above, it contradicts Defendant's own statements as to the purpose

and effect of the Act, whieh is to preserve and protect. not dcny owners' righis in

unclaimed property. More importantly, Defendant's argument is based on a wholly

unwarranted and incorrect conclusion regarding the scope of the State's power with

respect to property subject to the Act.

A. Under Defendant's Argument, and the Holding of the
Tenth District, the Act Denies Due Process.

A statute that orders the forfeiture or private property is constitutional only if it

"compl[ies] with the Rules of Civil Procedure," and is "rationally related to a legitimate

state concern[.]" Srcrle v. Lilliock (1982), 70 Oliio St. 3d 23, 28. As shown in PlaintifPs

Merit Brief, the Act fails both requirements. Detendant's effort to show otherwise in

response I'alls short, as does his arguinent that PlaintitT waived tltcse due process issues.

1. Mr. So¢S Did Not Waive His Due Process Areuments.

Defendant asserts that the Court should not consider the due process objections

raised in Plaintiff's Merit Brief on the grounds that hc "neither stated a due process claim

in his atnended complaint nor pressed a due process tltcorv in the courts below." (Def.'s

Br. at 23.) Both points are mistaken, and the Court should consider the important due

process issues at stake in this case.

2



l'irst, as a factual matter, the assertion that Mr. Sogg did not "press[] a due

process theory in the courts below" is demonstrably untrue. While Mr. Sogg did not

include a due process claim as a count in his coniplaint, lie did raise the due process issue

during summary judgment proceedings as an objection to the State's argument that an

owner's right to collect interest earned on his or her property automatically passes to the

State upon its delivery into the State's custody. (R. 103; Sogg's Reply Regarding

Summary Judgment, March 30, 2006, at 2 (arguing that "[tlhe State cannot take title to

property, even truly abandoned property, witltout a,judicial determination that the

property is in fact ownerless") and 3 (arguing that adopting the State's position would

allow it to "take any private property with impunity simply by declaring it subject to

escheat ... without regard to whether there was judicial intervention necessary to provide

duc process".) The trial court relied, in part, upon that reasoning in granting Mr. Sogg

summary judgment and denying the State summary judgment. (Appx. A 37-38, 41-42 at

¶¶ 20. 30-32.)

Mr. Sogg's response to the State's Opening Brief in the Court of Appeals

discussed the issue in greater detail, devoting a separate point heading to the proposition

that the State's interpretation of the Act would "Deprivc Property Owners of Procedural

Due Process Rights:"' (Combined Drief of Appellee & Cross-Appellant Wilton S. Sogg,

Dec. 4, 2006, at 14-15.) The State replied to Mr. Sogg's due process objections in its

Coinbined ResponselReply f3rief, at 7-8. Clearly, thcrefore. thc due process issue was

"pressed" in the lower courts.

1 Ironically, the State cites this briet' for the proposition t[lat Mr. Sogg "fail[ed] to raise a
due process argument" before the Court of Appeals. (Def.'s Br. at 24.) It stands for the

opposite proposition.

3



Second, the fact that Mr. Sogg's Amended Complaint does not include a count

alleging a due process violation misses the point. Mr. Sogg raised his due process

ohjections in res7:wnse 1o the State's contention that there is no taking in this case because

a property owner's common-law right to collect interest earned on his or her property

passes to the State automatically upon its delivery into the State's custody as unclaimed

property.

Even if Mr. Sogg had not raised his due process ohjection in the trial court, or on

appeal, this Court would still have discretion to address Ihe issue. See Hyle v. Pot7er

(2006), 170 Ohio App. 3d 710, 718 (holding that "appellate courts liave discretion to

review a clainied denial of constitutional rigltts not raised below," citing In re IW.D.

(1988). 38 Ohio St. 3d 149). Here, the Tenth District's decision, if left to stand, and the

Defendant's argument, would allow the destruction of private property rights merely

upon the enactment of a statute, without any proper,justification for the exercise of the

State's police power, and without affording a hcaring or any opportunity to be heard.

1'1aintiff's challenge points to the serious due process issues inherent in that position. This

Court should not lightly disregard these serious constitutional issues that go the very

hcart of the govetnment's power over private property rights by finding a waiver.

2. The Forfeiture of the Interest Earned on Unclaimed Property
Does Not Further Any Legitimate State Interest.

The protections afforded private property by the'rakings Clauses give way to the

police power only when its exercise "bears a substantial relationship to the public health,

ntorals, and safety." State cx rel. Pi=zcr sc Reara!lcdr (1998). 84 Ohio St. 3d 116, 131

(citations oinitted). "Before the police power can be exercised to limit an owner's control

ol' private property, it must appear that the interests ot' thc general public requrrc its

4



exercise and thc means of restriction must not bc unduly oppressive upon individuals."

kl. (emphasis added). Absent a real and substantial relationship between the forfeiture

and some legitimate public necessity, "the statute is unconstitutional." .5tate r. Craig

(1969). 19 Ohio App.2d 29, 30, citing, inter afiu, Foirmonf C'reamery Co. v. Minnesata

(1927), 274 U.S. I. 47 S. Ct. 506. As this Court has heid. "It]o be truly in the public

wellare within the mcaning of Section 19. and thus superior to private property rights,

cuty legislation ntust be reasonable, not arbitrary. and ntust confer upon the public a

benelit comniensurate with its burdens upon private property." HoJeton v. Croicee

C'artrrge C'ornpany (2001), 92 Ohio St. 3d 115, 121.

Here, the State's forfeiture of a basic property interest. the right to the carnings on

one's private property. fails that test. Plainly, unclaimed property poses no threat to

public health or safety. It is not a nuisance. Nor can it reasotiably be argued that it is

imnroral to allow property to become subject to the Act. 'I'his is especially true of those

oi-mers who did not even know they owned the property before it came into the

Defendant's eustodial trust, or which was mistakenly or improperly reported to the

Defendant by its third party holder. Siniply put, there is no public rteres.sity sufficient to

support the forfeiture of any interest in the property suhject to the Act. The three State

interests suggested by Defendant do not change that conclusion.

(a) The forfeiture of interest earned on unclaimed property is not a "quid
pro quo" for the State's services; the State already recovers those
costs through the imposition of a 5%. administrative charge.

Del'endant claims that the forfeiture is proper because it acts a "quid pro

quo for services rendered." (Def.'s Br. at 28.) 13ut the State already retains, "as a fee for

adniinistering the funds, five percent ol'the total aniount of uticlaimed funds payable to

5



the claimant." R.C. 169.08 (D). Thus, the State cannot justify its retention of the interest

camed on the unclaimed property as a fee for services. The Supreme Court rejected the

very same argument in Wehh'.c Fabulous Phurnracie.s, Inc. v. Bec,hridr (1980), 449 U.S.

155. 101 S. Ct. 446. There, the government charged an administrative fee and also, by

ordinancc. kept tlie interest carned on privatc funds whilc held by the clerk of the court.

The Supreme Court held:

It is obvious that the interest was not a fee for services, for any service
obligation to the county was paid for and satisfied by thc substantial fee
charged ... and described specifically ... as a fee 'for services' by the
clerk's office.

Id.. 449 U.S. at 162, 101 S. Ct. at 451. Rathcr, the Court held, the retention of interest

carned on private funds lteld by a clerk of the court "where there is a separate and distinct

state statute authorizing a clerk's fee for services rendered based upon the amount of

principal deposited" violated the Takings Clause. h/., 449 U.S. at 164, 101 S. Ct. at 452

(internal quotation marks omitted).2

Even without the live per cent administrative fee already cltarged. the forfeiture

still could not be justified as an administrative fee. Although such fees need not be

"precisely calibrated," the government may only recover an amount which is a "fair

approxitnation of the cost of benefits supplied." U. S. n. Speriy Rairc( Corp. (1989), 493

U.S. 52. 60, 110 S. Ct. 387, 394 (internal quotations oniitted). Therefore, any fee clrar6ed

I'or services tnust be reasonably related to the actual costs incurred by the State in

providing tite services. ld., 493 U.S. at 60, 110 S. Ct. at 394. 'I'he government may not, as

Defendant claims here, simply appropriate the entire amount carned, and "label [] the

= Tlie Supreme Court also found in 6fIebh'.c that the fact that the state had "mandated the
accrual of interest does not ntean lhe State or its designate is entitled to assume
ownership of the interest." /d., 449 U. S. at 162, 101 S. Cl. at 451.
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booty as a user fee." Id., 493 U.S at 62, 110 S. Ct. at 394-95. When the fees "authorized

... are ... so clearly excessive," they "belie their purported character as user fees." Id.

That is the case here, wliere the State exacts 100% oi'the interest earned on the

private property it holds in trust under the Act, regardless of how much is earned, and

without any showing that amount reasonably approximates its actual costs. The forfeited

amount is not a user fee, and cannot be justified as such.

(b) Raising Revenue Is Not A Proper Exercise ot'the Police Power.

As another justification, Defendant states that "[t]hc interest retained by the Act

provides an important and significant source of the State's rcvenue." (Def.'s Br. at 28.)

This Court has previously held, however, that raising revenues is not a proper exercise of

tlte police power. See e.g., Pittsburgh, C. & S1. L. R. Co. v. Slcrte (1892), 49 Ohio St. 189,

202.

The Pittsburgh decision comports with the holdings of supreme courts of

numerous other states, all of which also have held that the police power cannot be used

for the purpose of raising revenue. See, e.g„ State x Anderson (Tenn. 1920), 144 Tenn.

564, 234 S.W.2d 768, 776-77; M.W. lYat.son, Inc. ia C.ity qf Topeka (Kan. 1965), 194

Kan. 585, 592, 400 P. 2d 689, 695; City q/'Terre Huute v. Kersey (Ind. 1902), 159 Ind.

300, 64 N.E. 469, 471; Robinson v. City of Norfolk ( 1908), 108 Va. 14, 60 S.E. 762, 764;

Ex Parte Holt (Okla. 1918), 178 P. 260, 261-62; Stcne ex rel Pierce v. Gowdy (Mont.

1922), 62 Mont. 119, 127, 203 P. 1115, 1117.

There is a sound basis for this prohibition. If accepted, Defendant's argument

would allow the State to declare any property forfeited, without compensation, as a

means of raising revenue for the public benefit. Btn [liat is exactly what the Takings

7



Clauses of the State and Federal Constitutions are ineant to prevent. In fact, it is tltis crse

ol' private property for public benefit without compensation that lies at the hcart of the

Takings Clauses. A taking occurs when the governnient exploits "some productive

attribute or capacity of private property[.]" Jed Rubenfelcl, ilsings•, 102 Yale L. J. 1077,

1114-15 (1993). As Prof'essor Rubenfeld states,

[T]he impressment of property into state service is the true constitutional
danger to avoid. Thus from dfugler [v. Kansas. 123 U.S. 623, 8 S. Ct. 273

(1887)] to Lttcas [n. South C'ciroliua Coas7cJ Coinrcil](1992), 505 U.S.
1003, 112 S. Ct. 2886], the [Supreme Court] ha[s] repeatedly invoked the
language of usings to support a finding of a taking. And Por good reason:
judges have always known, beneath the vagaries of takings doctrine, that
the strongest case for compensation is presented by Iacts ... indicating that
the state has in eftect taken over property and exploited it for some
government-dictated use.

Id. at 1129. That was the basis for the Supreme Court's holding in Webb'.s: "Tlte county's

appropriation of the belleftClGl use qfche,fimcf' represctitcd a taking of private property

for which compensation was due." 449 U.S. at 163-64, 101 S. Ct. at 452 (emphasis

added).

'I'hus, the State cannot justify its retention of the interest earned on unclaimed

property as an exercise of the police power designed to raise revenue. It is exactly that

use ol' private property that is subject to the Takings Clauses of the State and Federal

Constitutions.

(c) "[R]equiring owners to take affirmative steps and to make
reasonable use of their properhr" is not a proper purpose of the
State's police power, nor is that purpose furthered by the Act.

Finally, Defendant contends that forfeittvc of' the interest eamed on unclaimed

properly while it is held in trust by the Defendant 1'urthers the State's "longstanding

intcrest in requiring owners to take affirmative steps and to make reasonable use of the

8



property to retain their interest in it." (Def.'s Br. at 28.) What exactly this means

Defendant does not explain, and in any evcnt it is hard to see what ptiblic purpose it

serves. Unclaimed property is held by third parties sueh as banks and insurance

cotnpanies, which undoubtedly invest the property themsclvcs; they do not let those

funds sit idle. The "affirmative steps" and "reasonable use' by the owner would produce

no greater public benefit than the uses to which the property is already put by those third

party holders.

Nor does the Act even require the owner to use liis or her property in order to

avoid forf'eiture. Under the Act, property will not be reported to the State as unclaimed

tinder the Act if the owner merely "indicates an interest in or knowledge of such funds."

R.C. 169.01(B)(1)(e). The owner need not take possession of'his property, nor makc any

use of it whatsoever.3 Moreover, sonie property is reported to the Defendant as unclaimed

because or the ltolder's mistake, see, Tavlor s^ 1-Ves•rlY (9th Cir. 2005), 402 F. 3d 924, or

because its owner does not even know ol' its existence. such as in the case of an heir to a

deceased distant relative. In such cases, the owner will have had no opportunity to take

"aflirmative steps" and make "reasonable use" of the property before losing his property

interest to the State.

Thus, while the Act tnay provide some benelit to an individual property owner, by

providing a centralized location for an owner to discover and retrieve private property,

the pirhiic benefit gamered by this purpose is at best attenuated. Plainly, this justification

' Defendant's reliance on Hawkins v. l3arney's Lessee (1831). 30 U.S. (5 Pet.) 457 does
not suggest a different result. That case dealt with what was in essence an adverse
possession statute, by which a real property owner lost Itis ril;ht to eject an occupier.
Here, the owner is always recognized as such, and there is no adverse claim by the third
party holder that he or she succeeded to title due to the owner's alleged inaction.

9



for the forfeiture of a basic property interest long recognizcd in Ohio bears no relation to

the "health, safety, morals or general welfare of the public," and is insufficient to

overcome the protections afforded by the State and Federal Constitutions.

* * *

Unclaimed property is not inimical to the public health, safety, morals, or general

welfare, and the forfeiture of interest earned on that property bears no real and substantial

relationship to a legitimate State interest. Tlie forfeiture called lor in R.C. 169.08(D) is

arbitrary and capricious, and is nothing more than an unconstitutional taking of private

property without compensation, in violation of the Fifth and Fourteenth Amendments to

lhe United States Constitution and Art. 1, §19 of the Ohio Constitution. The State has no

basis to exercise its police power to forfeit the interest on unclaimed property.

3. Contrary to Defendant's Argument, the Act
Fails to Provide Procedural Due Process.

Defendant also argues that the mere existence of the Act provides "all the process

that was due," and that because "he has forfeited his interest in the property," an owner of

uaclaimed property is not "entitled to a hearing before the State could retain the interest

on his principal." (Def.'s Br. at 25-26.)

Defendant's argument mistakes the effect of a legislative enactment with the

pr•ocess nccessary to support that effect. Thus, in Texaco. Inc. r. Short (1982), 454 U.S.

516, 102 S. Ct. 781, the primary case upon which Defendant relies, while the Court found

that under the circumstances of that case the state could exercise its police power to

declare a dormant mineral interest forfeited to the surface owner, not the state, the state

still had to provide the full range of due process protections - including notice and an

opportunity to be heard - before the owner of those mineral interests lost title. The Court
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in Texaco noted that "it is essential to recognize the difference between the self-executing

feature ol'tlte statute and a subsequent judicial determination that a particular lapse did in

fact occur." Id.. 454 U.S. at 533, 102 S. Ct at 794. 'I'hus, even il'a statute appears to deny

a property right automatically, as Def'endant argues occurs witli the Act, there still must

be a hearing to determine whether lhe statute was properlv applied. 'I'he Supreme Court

lteld in Texaco:

It is undisputed that, before judgntent could be entered in a quiet title
uction that would determine conclusively that a mineral interest has
reverted to the surface owner, the l'ull procedural protections of the Due
Process Clause - including nolice reasonably calculated to reach all
interested parties and a prior opportunity to be heard - nmst be provided.

454 IJ.S. at 534, 102 S. Ct. at 794.4

As explained by the Fifth Circuit in Soiall Engine Shop, Inc. v. C'ascro (5th Cir.

1989), 878 F. 2d 883, consistent with the due process discussion in "1'excrco, the effect of a

legislative enactment and the procedure necessary to support that ellect are two different

things. While in proper circunistances a statute may dictate the loss of property, the

predicate lor the application of the statute must be established in a liearing with an

opportunity for the owner to be heard. As the Fiftli Circuit I'ound. "[A]ny other

' I)cfendant also relies on Unilecl Slrrtes v. Locke (1985), 471 U.S. 84, 105 S. Ct. 1785
and Anderson Na1. Bank v. Lnckelt (1944), 321 U.S. 233, 64 S. Ct. 599 as support for his
argument that no hearing is required before the State obtains title to the interest earned on
unclaimed property. Those cases hold no such thing_ and in tact recognize the necessity
of a hearing before title is finally divested. In Locke. the Court noted that "notice and a
hearing on the adjudicative fact of whether the required filings were actually made" had
been provided by the Bureau of Land Management, and that the owners had in fact
availed themselves of that process. ld., 471 U.S. at 109, n. 16. 105 S. Ct. at 1800, n. 16.
In Ander.eon, which dealt with an unclaimed property act in the State of Kentucky, the
Supreme Court also specifically noted that while the state has the power to take custody
otdormant bank accounts, exercise of that power did not affect tlte owner's title. "[P]rior
to a,judicial decree of actual abandonment the [owners] will not be deprived of their
property by surrender of their bank accounts to the statc," Icl., 321 U.S. at 241, 64 S. Ct.
at 604.

II



conclusion would allow the State to destroy at will virtually any State-created property

intcrest:' Id. at 891.

Issues of fact, then, if raised and proven by a miueral interest owner in a
[Texcrco] context, may prevent the ultimate loss of Iter mineral interest
even after the statute has worked its effect. [Texaco] envisions such a
contest as a separate due process issue froni the process due in the
enactment of the statute.

/cl. at 892.

'fhus, tlte fact that the Act provides, as Defendant argucs. for the forfeiture of the

property interest at issue in this case, does not mean that that forfeiture can be determined

without a hearing to establish the facts necessary to enforce the forfeiture. No such

hearing is contemplated by the Act, and so the forleiture advocated by Defendant would

be a denial of the due process protections long recognized by this Court and the United

States Supreme Court.

As discussed in more detail in Plaintiff's Merit I3rief; this Court has repeatedly

held that "an adversary hearing ... complying with the Rules ol' Civil Procedure, is

constittttionally mandated," even if not provided in a forfeiture statute. Lilliock, 70 Ohio

St. 2d at 28; see also. Grieb v. Depcn7nteiu o/'Liquor Conn•nl qJ.Siate (1950), 153 Ohio

St. 77. 80 (plaintiff's property rigitt "could not be taken away withoutjudicial inquiry and

determination"); and Sensenbrenner v. C'rosby (1974), 37 Ohio St. 2d 43, 44. In such a

hearing, it is the State's burden to establish the facts to support forfeiture. State v. Roberts

(1995). 102 Ohio App. 3d 514, 518; Wciler v. Depcrrrnrenr qrLiqrror C'orrtrol (May 26,

1994). Franklin App. No. 93AP109-1289. 1994 WL 232248. at *4.
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The holdings of this Court are consistent with the repeated holdings of the United

States Supreme Court. In Logan v. Ziimnerman Brush Co. (1982), 455 U.S. 422, 433, 102

S. Ct. 1148, 1156, for example, the Supreme Court admonished:

As our decisions have emphasized time and again. the Due Process Clause
grants the aggrieved party the opportunity to present liis case and have its
merits fairly judged. Thus it has become a truism that "some form ot'
hearing" is required before the owner is finally deprived of a protected
property interest. ... To put it as plainly as possible, the State may not
tinally destroy a property interest without first giving the putative owner
an opportunity to present his claim of entitlement (internal citations
ontitted).

tJnder the Act, the owner's loss of Ihe right to the interest happens automatically

and inimediately upon the third party holder reporting the property to the State as

unclaimed. That right is irrevocably lost, even if lhe property should not liave been turned

over to the State in the first place. The Act provides the owner with no mechanism to

challenge the loss of his property right, nor does it require the State to prove the facts

necessary to support its forfeiture.

Notice and hearing are especially iinportant in the case of property subject to the

Act, which is not in the owner's possession but rather is held by a third party prior to its

delivery to the Defendant as unclaimed property and then taken by the State. Without

notice and a hearing, an owner's property right is at the mercy of the third party holder,

and the owner must rely on that party's good faith and diligence. See Fireriles v. Shevin

(1972). 407 U.S. 67. 80, 92 S. Ct. 1983, 1994 (holding that "[tJhe constitutional right to

be heard is a basic aspect of the duty of government to follow a Iair process of decision

making when it acts to deprive a person of his possessions," and is designed to prevent

the unfair or mistaken deprivation of property).
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It was just such an immediate and irrevocable loss of property rights without due

process protections that led the Supreme Courts in Arizona, New Mexico, New Jersey,

and California to strike down unclaimed property acts in those states. See, Plaintiffs

Merit Brief at 12-15, citing State v. Sav. Union Bank & Trust Co. (Cal. 1921), 186 Cal.

294, 199 P. 26; State v. Sec. Sav. Bank (Cal. 1921), 186 Cal. 419, 199 P. 791, afJ'd. Sec

Scm. Btrnk v. State (1923), 263 U.S. 282; State v. Phoenix Savings Bank & Trust Co.

(Ariz. 1942), 60 Ariz. 138; Clovis National Bank v. Calloway (N.M. 1961), 69 N.M. 119;

and .State v. Otis Elevator Company (N.J. 1953), 12 N.J. I. Defendant failed to even

address these cases.5

Defendant's argument, if accepted, would create the anomalous situation that the

law would give greater protection to property whose owner has either died without heir or

legatee, or which was actually abandoned in the contmon law sense, or which is itself a

nuisance or was used in a criminal activity, than it would to property simply left in a bank

account or uncollected from an insurance company. Surely, due process protections of

unclaimed property, including the opportunity to be heard to contest the loss of a property

right, must be at least equal to that afforded these other properties. Defendant's argument

to tlte contrary is mistaken. Unless and until the State has proved the facts to support a

` As also discussed in Plaintiff s Merit Brief, at 11-12, the lack of due process also led the
court in American Loan & Trust Co. v. Grand River Co. (W. D. Ky. 1908), 159 F. 775, to
strike down a Federal statute that automatically after the passage of ten years gave title to
unclaimed property in the court's registry to the United States. Id. at 781-83. Defendant's
effort to distinguish Atnerican Loan on the basis that it involved a Federal, not state,
statute is unpersuasive. The decision there was clearly based on the Fifth Amendment's
prohibition against the taking of property without compensation or due process. Id. A
"State is, of course, bound by the Just Compensation Clause of the Fifth Amendment."
Pruneyard Shopping Center v. Robins (1980), 447 U.S. 74, 84, 100 S. Ct. 2035, 2042.
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forl'eiture. afier having provided notice and an opportunity to an owner to be heard, the

State cannot take title to private property.

4. The Cases Relied Upon By Defendant From Other States Were
Wrongly Dccided or Are Irrelevant, and Defendant Ignored
Several Other Cases Which Have Held that the Retention of
EarninQs on Unclaimed Pronerh, Is a Tsrkine of Private Pronertv.

Dcl'endant relies primarily on the decisions in Texaco. htc. r. .Chort and United

States i^ Locke, to support his theory of forfeiture. These cases are inapposite. Unlike

here, in both Texcrco and Locke the Court found that the government had a sufficient basis

for the exercise of its police power, allowing the governnunt to regulate tite property

interests at stake in those cases. In Texaco. which dealt with an Indiana statute regulating

the development of subsurface tnineral interests. the Court. quoting the opinion of the

lndiatta Suprenie Court in an earlier decision in that case. determined that there existed a

valid justilication for the state to exercise its police power:

The existence of such stale and abandoned interests creates uncertainties
in titles and constitutes an impediment to the development ot'the mineral
interests that may be present and to the development of'the surface rights
as well. The Act removes this impediment by returning dte severed
mineral estate to the surtitce rigltts owner. There is a decided public
interest to be served when this occurs. Tlte extinguishntcnt of such an
interest makes the entire productive potential ol' the property again
available for human use.

/d., 454 U.S. at 523, 102 S. Ct. at 789 (quotation marks oniitted).

Sitnilarly, in Locke, the Cottrt noted that the governmcnt's prior "laissez-faire

regime"' in allowing mining claims on Federal land "had created virtual chaos with

respect to public lands." 1d., 471 U.S. at 86. 105 S. Ct. at 1788. 'rhe regulation at issue,

which rcquired the owners of mining claims to make an annual tiling, was "designed both

to rid fedcral lands of stale mining claims and to provide f'ederal land managers with up-
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to-date inforination that allows them to make infornied land management decisions." Id..

471 U.S, at 87, 105 S. Ct. at 1789. The Court also found that "dre power to qualify

existing property rights is particularly broad with respect to the "character" of the

property rights at issue" in Locke. Id., 471 U.S. at l04, 105 S. Ct. at 1798. Those mining

interests were a"unique fot'm of property," and the United States, as surface owner,

retained "broad powers over the terms and conditions upon which the public lands

lcould] be used, leased, and acquired." Icl. (Citations omitted). As the Court stated.

"^c]laimants thus must take their mineral intcrests with thc knowledge that the

Government retains substantial regulatory power over those interests." Id.. 471 U.S. at

I05. 105 S. Ct. at 1798. Thus, the Court held, there were substantial bases for the

government's use of its police power.

Conversely, as discussed above, the State hcre has no legitimate purpose in

exercising its police power to causc the forfeiture of the interest on unclaimed property.

Unclaimed property is not a unique form of properly: it consists for the most part of cash

and securities.`' Its existence creates no "chaos" lior the government or any other property

owner, and its delivery to the State solves no intractable problems in title to or

development of scarce resources. In fact, any "problem" created by the fact that an owner

has lost contact with his or her properly is purely the problem of the owner, not the

public, and is remedied by the State taking it into custody so that it can be returned more

casily to the owner. As shown above, it is not sitting unused. Thcre is nothing to suggest,

6 ,See R.C. 169.02. (Appx, A 4-7; R. 106, Amended Stipulation at 2, ¶ 5.) Although not
provided in the Act, the State at times takes custody of intangible non-cash and tangible
property. If not returned to its owner, the State sells that property. and as with other
money it holds in trust under the Act, the resulting funds are invested. (R. 106, Atncnded
Stipulation at 2. ¶¶ 7, 8.)
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certainly Defendants have never articulated. a reason for the State's concern, apart from

its interest in appropriating the use of unclaitned propcrty to generate revenue for (lie

State. Texcrco and Locke are inapposite at best, and provide no support for the State's

attempt to forfeit the private property right at issue in this case.7

Nor do the decisions of other state courts cited by Defendant provide support.

(Def's Br. at 20-22.) None of those cascs discussed tlte due process iniplications of its

holding. or considered whetlter the state had a valid basis to exercise its police power in

enacting a statutory forfeiture of interest earned on unclaimed property. Several of those

cases held simply that no taking occurred when tlte state obtained custody of the

tmclaimed property, a claim not at issue here. See Sinolotv v. Ha(er (Pa. Commw. 2005),

867 A. 2d 767; Hooks v, Kennedy (La. App. 2007), 961 So. 2d 425, writ denied (2007),

967 So.2d 507; Fong v. Ifeslly (Cal. App. 2004). 117 Ca1.App.4th 841. 12 Cal.Rptr.3d

76. In addition, the courts in C'lai'k v. S[rciylrorn (Tex. App. 2006), 184 S.W. 3d 906, 908,

rev. denied. cert. denied (2006), 127 S. Ct. 508. and Srm,loiv based their decisions on the

Iailure of the state to pay interest, which is also not at issue here, not whether the interest

belonged to thc property owner and whether the state could pursuant to the constitution

keep that interest without compensation.

Finally, the decision in Simon v. FYeissnrun (E. D. Pa. Aug. 27, 2007), No. 04-941,

2007 WL 2461707, currently on appeal before the Tltird Circuit, was expressly rejected

hv the court in .Strever v. Connel! (N. D. Cal. 2007), No. C 03-00156 RS, 2007 WL

' Delendant also cited two state cases, Hawley v. &msa.s Dep ! ol Agric. (2006), 132 P.
3d 870, and Vcni .Sloolen v. Lco•s•en (Mich. 1980), 299 N. W. 2d 704, for the same
proposition for which Defendant relies upon Tesaco and Locke. 'rltosc cases also dealt
with real property interests, and in each the court identified a legitimate interest for the
statc's exercise of its police power.
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3313954. *I, a case not cited by Defendant.8 The ,Snever court held: "Having

unequivocally declared that it is holding the property on behalf of its true owner, the state

cannot thereafter constitutionally refusc to return interest that is, under long established

common law principles, parl of that property[.]" h i. (Gmphasis in original.) Defendant

also failed to cite Taylor v. We.rtly, 402 F. 3d at 931. which held that the state held

unclaimed funds in custodial trust for the owner's benetit. and those funds were not the

state's property.

As noted, Defendant also ignored the holdings ol' lhc California, Arizona, New

Mexico. and New Jersey Supreme Courts, discussed at Plaintiff's Merit Brief at 12-15. all

ol'which held state unclaimed property statutes unconstitutional because they ordered the

forfeiture or escheat of unclaimed property to the state without affording due process.

Defendant's effort to distinguish the decision o1' the Illinois Supreme Court in

C'catel v. Topinkcr ( 111. 2004), 212 III. 2d 311. 818 N.E.2d 311 also fails. That court held

that under the Illinois unclaimed property statute. the state's riglits are merely derivative

of the owner's rights. Because "[a]t all times the shares of stock remained the private

property of plaintifq,] [u]nder the circumstances, the dividends, as an incident of

ownership, were also private property." kG 212 III. 2d at 331. 1'urther, the fact that the

('crnel court limited its decision to dividends is of no moment. That court recentlv

reallirmed its holding in C'cmel, making clear that it applies to all property, not sitnply

clividends: "the state [merely] assumes custody ol'the property and is responsible for its

safekeeping. . .. Ownership of the property remains with the owner and never vests in the

state." Alvarez v. Pappas ( 111. April 17, 2008), No. 104922. 2008 WL 1746669, at "5.

x'I'he .Suerer court also expressly rejected the Tenth District's holding in the present case.
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Moreover, the fact that thc Illinois Supreme Court did not discuss n^xcrco in Cmtel does

nothing to take away front the relevance of thal court's holding here because, as shown

here and in Plaintiffs Merit Brief, Te.raco is irrelevant here save for its due process

holding.

Like the Tenth District's decision in tltis case. the cases from other jurisdictions

relied upon by Defendant provide no guidance here. Simply put, there is little or no

support for Defendant's claiin that the State of'Ohio can t'orfeit private property interests

in unclaitned property simply by passing a statute.

B. No Statute of Limitations Is Applicable to the
Bulk of Plaintiff's Claims.

Finally, the State argues that if the Court rules in Mr. Sogg's favor, it should instruct

the trial court to apply a two-year statute of lintitations because (I) Ohio's two-year statute

governs §1983 claims, (2) lhe legislature "did not intend" thc Anti-Limitations Provision of

tltc Act to apply to constitutional clainis for interest, and (3) Sicr1e e.r rel. Hirdson r. Kelly

(1935), 55 Ohio App. 314, does not apply because it was "effectively reversed" in 3lale ex

re!. YlcLecny v. Hilly (1941), 139 Ohio St. 39. (Def.'s Br. at 29-32.)

I'irst, as the State notes, the question of the applicable statute of limitations in §1983

actions is pending before this Court. And even if Mr. Sogg's §1983 claim is subject to a

statute of limitations, there is no reason why it would apply to his other claims. Second, the

State provides no evidence of any legislative intent to impose a limitations period with

respect to claims for unclaimed property. Tltird, this Court never discussed Hudson in

ddcLecrr,n. In addition, the property at issue in .Mcl.ecay was not private property that came into

the govetnment's custody, as in Htalxon and here, hut ratlter ntoney tltat had never been in the

plaintift's possession in the first place. Finally, unlike here where Defendant stipulated that
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property is held in trust under the Act, this Court tbund there was no intent to create a trust in

McLeary. That case has no relevance here.

III. CONCLUSION

Defendant's arguments, and the holding the Tenth District, would grant the State

extraordinary powers over private property, and would in effect lead to the negation of

the Takings Clauses of the Fedcral and State Constitutions. Moreover, Defendant's

arguments, and the Tenth District's holding, contradict the very purpose of the

Unclaimed Funds Chapter - to protect private property rights. This Court should reverse

the Tenth District's judgment.
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