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STATEMENT OF THE CASE AND FACTS

Tlie City of Cincimnati (“City”) is a “public employer” as defined by § 4117.01(B)
and the F OP is an employee organization as defined by § 41 17.01(D) and is the exclusive
representative for two bargaimng units collectively comprising all sworn members of the

| ?City 5 police leISlon The City and Qucen City Lodge No. 69, Fraternal Order of Pclice "

.-"."(“FOP”) were.. parties to a collective bargaming agreement (“CBA”) goveming the iy S

supcrwsors unit effective December 10, 2000 through December 31, 2002. The CBA' -
: contains a grievance procedure in Article III that provides for appeals to the Civil Servrce '

Comrmssron of suspensmns of three days or less and termmations as Well as appeals to

arbitration. (Supp. 57-62) The CBA also refers to filling vacancies through promotloual
_ eligibility _lis-t.s and the civil'service process in Article VI, Section 22, “Terminal Benefits,”
{hat states;
: Upon the effective date of the officer’s actual voluntary cessation of the
duties of said position, such position shall immediately become vacant and
shall immediately be filled from the existing promotional eligibility list for
that officer’s rank, or shall be filled through the competitive promotional
examination process mandated by state civil service law. (Supp. 33-34)
Additionally, the City, the FOP and the Sentinel Police Association are signatories to a
1987 Consent Decree which requires promotions to be made from promotional eligibility
lists. (Supp. 180-186)
Despite the fact that the City had entered into a CBA with the FOP in December,
2000, which contained a disciplinary process and the promotion language, City Council
placed a contradictory Charter Amendment before the voters in November 2001. (Supp.

50-55) The origin of this Charter Amendment can be traced back to members of City

Council who were displeased with the grievance procedure in the recently negotiated CBA.



Implementation of the Charter Amendment would change the terms and conditions of
employment for Assistant Police Chiefs, making them unclassified employees without civil

service protection.

On Jartuary 16, 2001, when the ink on the FOP contract was not yet dry, Council

‘Member Patrick DeWine sought to change the grievance process in the CBA. (Supp. 177- |
179) Tn his memo to the City Manager, Council Member DeWine made very clear his -

- understanding that some of 'his"suggested_Ch'anges Wbuld_ likely not be possible until the

_ current CBA expired in two years. - (Supp. 178-179) CoﬁncilrMembe'r DeWine sirhilarly-:- e

admitted during the hearing befofe the Administrative Law Judge that he knew that the ' :

City would have to negotiate with the FOP with regard to these chariges in the arbitration
system. (Supp. 7}

On March 20, 2001, the Finance Committee of City Council received a response to
Council Member DeWine’s queries to the City Manager reference changes to the
arbitration system. (Supp.187-192) The Director of Human Resources responded:

“The City now has the option to file a written proposal with the FOP; this

would open in-term bargaining between the City and the FOP. If the City

does choose to request in-term bargaining, many issues could be attached to

any proposal from either side, and the City could find itself negotiating

issues which were never the intent of the proposal.” (Supp. 187)

The Human Resources Director also responded to Council Member DeWine’s questions
about specific changes to the contract, designed to remove the American Arbitration
Association from the process. The Human Resources Director addressed the different
arbitration alternatives and also stated “Regardless of which option is determined to be the

best one, the City is under an obligation to propose the alternative to the FOP to be

negotiated either in-term or during regular contract negotiations.” (Supp. 189)



Havmg found hrmself foreclosed from pursuing any changes to the provisions of
Artrcle III of the Labor Agreement through the City Manager, Council Member DeWme
' Vcame upon another way to effectuate those changes without havmg to worry about the
| possrblhty of negotlatmg other issues raised by the FOP. He accomplished thlS through

B mjectmg a Charter Amendment 5 into the above- mentloned drsmphne and arbltratlon

:'fi.-:"debate in Apnl 2001 (Supp 9 10 193) Desp1te the fact that the City had entered 1nt0 a- . S

o Labor Agreement with the FOP in December 2000 that dealt with the disciphnary process

. ..and .the.promotlon process, - Council . Member DeWine . led the charge ‘to . place.a -

contradictory Charter Amendment before the voters.

.On August 1, 2001, Cincinnati City Council passed an emergency ordinance
.plaeiﬁg on _the November 7'5, 2001 ballot a 2001 Charter Amendment modifying Article V
.of the Ci_ty Charter. (Supp. 50-55) Under the terms of the Charter Amendment, a person
holdmg a posrtron in the classrﬁed civil service that becomes unclassified under the terms
of the Charter Amendment shall be deemed to hold a position in the classified civil service
until he or she vacates the posmon, after which time the position shall be filled as an
unclassiﬁed position. | The position of Assistant Police Chief purportedly became
unclassiﬁed under the Charter Amendment, and, under its terms, future vacancies would be

filled through. appointment by the City Manager. The Charter Amendment also covered =
over one hundred other city positions. However, none of those other individuals were
members of bargairling units. On November 6, 2001, the Charter Amendment passed with
a majority of votes.

The FOP made it abundantily clear to the City that the City would need to negotiate

the terms of the Charter Amendment prior to implementation with regard to the Assistant



Police Chiefs. (Supp. 17-18, 21-22, 25-26, 156) Under Ohio Revised Code Chapter 4117,
any changes to the terms and oouditions of employment must be negotiated with the FOP
prior to implementation. (Appx. 76, 80, 81)

T he requirement for such negotiations was very clear to the Mayor who publicly
stated that any change to the terms a.nd condmons of employment for Asmstant Pohce'
IZVChlefs would have to be negotlated (Supp 146 150 156 171) Ross Love, the ch1ef
arclutect of Issue 5 who was mvolved in every step of i its development and ﬁnal language |

testxﬁed that he knew that the FOP Labor Agreement would have to be renegotiated prior to -

"any appltcatlon of the Charter Amendment to the ASSIStaI‘lt Pohce Ch1efs (Supp 27 28 30-

31) Further, he testified that until such renegotiations, the FOP contract would take priority
and Issue 5 would not be implemented. This understanding wae very clear to all people
. involved with the Charter Amendment and was a part of their public ca.mpaigﬁ. (Supp. 31-
32, 33.1, 33.2) However, the City never made a request for negotiations with the FOP.
(Supp. 42-43, 156) Inste.ad, City Co.uncil placed the Charter Amendment on the ballot for
voter approval and subsequent implementation.

Additional evidence of the City’s knowledge that the Charter Amendment directly
contradicted the Labor Agreement is found in the City’s attempts in subsequent
negotiations to remove all reference to the Assistant Police Chiefs and promotional
language from the Agreement. In the City’s Pre-Hearing statement submitted at the Fact-
Finding hearing on Jannary 3, 2003, the City recognized the conflict stating,

..the CBA states that when an officer opts to voluntarily cease his duties

after staying on the payroll until having used all of his accumulated leave

time, “such position shall immediately become vacant and shall immediately

be filled from the existing promotional eligibility list for that officer’s rank,

or shall by filled through the competitive promotional examination process
mandated by state civil service law.” CBA, Art. VIL, S 22. On its face, this



“provision is in conflict with the Charter language that Assistant police chiefs
shall be appointed by the City Manager, and “solely on the basis of their
executive and administrative qualiﬁcations in the field of law enforcement.
Yet th1s contradlctory provision remains in the new contract. (Supp. 88)
The SERB appomted fact- ﬁnders and conciliators all rejected the C1ty s attempts as 111—

‘advised, (Supp 109-116, .196- 200 203-206) Specifically, Fact-Finder David Stanton

 stated:

| - During the course of the Fact Finding proceeding, it became abundantly
- “clear, based on the evidentiary record provided, that certain questions
- regarding the legality of the Charter V Amendment and the impact on the

. current Collective Bargaining Agreement would be subject to judicial - . ui o

scrutiny not only in the court system, but through the admimstrative agency
that oversees and polices the Collective Bargaining Law in the State of

~Ohio.” The City takes the position that the “will of the voters” must override ™ ~

. the current status of Ohio Collective Bargaining Law. To recommend the

City’s position would require that the Fact Finder ignore prevailing law
‘which if recommended based thereon, would render voidable, as a matter of
law, those provisions contained in the contractual document. Contracting
Parties have never been required to enter a binding agreement that compels
illegal activity or sanctions illegal status. Until the law changes, a
negotiated Collective Bargaining Agreement must pre-empt and supercede a
City Charter, and any Amendment thereto, as set forth in prevailing Ohio
law. This fact simply cannot and will not be ignored. (Supp. 111)

‘On October 17, 2002, the FOP filed an Unfair Labor Practice Charge (“ULP)
against the City alleging the Charter Amendment violated the CBA and longstanding past

practice. Specifically, the ULP stated:

‘In" or about -December 2000, the parties entered into a Collective
Bargaining Agreement. This Labor Agreement provided for the rights of
those promoted to the rank of Assistant Police Chief to appeal disciplinary
actions of three (3) days or less to either the Civil Service Commission or
Peer Review. The Labor Agreement also provided for the rights of those
promoted to the rank of Assistant Police Chief to appeal terminations to
either the Civil Service Comunission or arbitration. ... On August 1, 2001,
City of Cincinnati City Council passed an emergency ordinance to put on
the ballot on November 6, 2001 a Charter Amendment that would remove
contractually guaranteed Civil Service Commission appeal protection for
Assistant Police Chiefs who were promoted into that position during the
life of the Labor Agreement.... The proposed Charter Amendment was



unilaterally placed on the ballot by a vote of at least 2/3rds of City Council .
members approving its placement on the ballot at their request. A
Promotional Eligible List for the position of Assistant Police Chief is
currently in existence ... and the City has publicly stated that it does not .
intend to utilize this list for the promotion of an Assistant Police Chief,

basing that position on the passage of the ballot initiative. The ballot~ ..ioi e o s

initiative’ was written so as to knowingly affect the promotional
‘examination process _and the establishment and/or utilization of
promotional eligible 11sts including an eligibility list for the rank of
Assistant Police Chief. Council's placement of the issue on the ballot was
done with the intent to deny contractual rights of sworn members of
Cincinnati Police Department. - This matter only recently became
relevant with the vacancy created by an ‘Assistant Police Chief on
September 10, 2002 ... The City failed to negotlate over these items pnor to
their placement on the ballot. (Supp. 48-49) . e AT e

The State Emploment Relatlons Board (“SERB”) found probable cause to beheve

that the City violated Ohio Rev. Code §& 4117.11(A)(1) and (A)(S) by unilaterally
changing the terms and conditions of employment for Assistant Police Chiefs in the
_ Ciﬁcinnati Police Department. On April 10, 2003, SERB issued a Complaint againstrthe ,
City and directed the mater to a hearing before an Administraﬁvc Law Judge (“ALJF”).
(Supp. 45-47) After a hearing and submission of post-hearing 1t.Jrie:fr‘.s, thé ALJ 1ssued a
Proposed Order finding that the City violated §§4117.11(A)(1) and (A)(S). (Appx. 58) The
Proposed Order recommended that the City be required to fill Assistant Police Chief
vacancies from the Promotional Eligible list and to cease and desist from implementing the
Charter Amendment. (App;c. 67-68) At the time of the Proposed Order, a Promotional
Eligible list for the position of Aésistant Police Chief existed. (Supp. 71-73) The City
requested a hearing by the full SERB board. On March 19, 2004, SERB conducted a

hearing on the matter.
On September 20, 2005, SERB issued an opinion dismissing the ULP. (Appx. 35)

SERB’s opinion failed to even address the obvious conflict between the CBA and Charter



Amendment as it relates to the grievance process involving appeal rights to Civil Service

and arbitration. Instead without explanation, SERB only addressed the promotions portion -

rof the ULP ﬁndmg no conﬂlct Based on thls Court’s de0151on in Devenmsh W Colu.mbus-:
| ;-%{(1991) 57 Oh10 St 3d 163 SERB found that the change in the promotlonal process of e e
i 7 A551stant Chlef‘ s was a mandatory sub}ect of collectwe ba:rga:lmng (Appx 53) s
| However SERB determmed that the Clty was excused from bargalnmg based on\ 11-:5
demsmn in In re T oledo Czty School Dist. Bd of Ed., SERB 2001-005 (9-20-2001). In

: Toiedo SERB fouod two exempuons to bargaining, specifically statmg:

: * Where the parties have not adopted procedures in their collective bargaining

=~ —agreement to ‘deal with midterm bargaining disputes, SERB will apply the ™
following standard to determine whether an unfair labor practice has been
committed when a party unilaterally modifies a provision in an existing
collective bargaining agreement after bargaining the subject to ultimate
impasse as defined in Vandalia-Butler:

A party cannot modify an existing collective bargaining
agreement without the negotiation by an agreement of both
‘parties unless immediate action is required due to (1) exigent
-circumstances that were unforeseen at the time of
‘negotiations or (2) legislative action taken by a higher-level
legislative body after the agreement becomes effective that
requires a change to conform to the statute.

In addition, to clarify Youngstown, follow [In re] Frankiin County Sheriff
[SERB 90-012 (7-18-90)], and assure consistency in future cases involving
issues not covered in the provisions of a collective bargaining agreement,

* but which require mandatory midterm bargaining, SERB will apply the
same two-part test as stated above. (Appx. 54)

In this case, SERB determined that the voters{of the City acted as a “higher level legislative
authority” to the City Council when they voted to pass the Charter Amendment. (Appx. 55)

On October 4, ZOOS, the FOP filed a Notice of Appeal to the Hamilton County
Court of Common Pleas. The trial court set aside SERB’s order. (Appx. 20, 22-33)

Specifically, the trial court found that the Charter Amendment conflicted with terms of the



pre-existing CBA. The trial court also found that the electorate of the City is not a “higher

level legislative authority.” (Appx 28-31) The Court of Appeals, in a 2-1 demsmn '

reversed the trial court, finding that Charter Amendment takes precedence over the CBA - - o v

because the voters of Cincinna{i are a “higher level legislative authority.” (Appx. 4-19) -
~ The dlssentmg opmlon conmsely states

Further I agree with the tnal court that the term “hlgher-level leglslatwe S
body” contemplates a situation where a superior legislative or executive .
authority acts beyond the control of the public entity that is the party to the
labor agreement in such a way that it frustrates the purpose of the labor =
agreement. It does not apply .in a situation, where, as here, the city, the . .
public-entity party to the CBA, places legislation before the voters that
unilaterally affects the terms and conditions of employment already agreed
upon’in the CBA. T find it relevant that but for city council placing the
Charter Amendment on the ballot, the voters could not have approved the . - .
Charter Amendment. (Appx. 18)

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I: The Charter Amendment conflicts with Ithe
Collective Bargaining Agreement

The trial court properly determined that SERB’s Order was not supported by
substantial evidence and that the Order was unreasonable. Generally, a SERB order ié
entitled to deference when the findings are supported by substantial evidence. Lorain City
School Dist. Bd. Of Ed. v. SERB (1988), 40 Ohio St.3d 257, 267. “However, deference
should not be confused with subservience.” State ex rel. Serv. Emp. Intl. Union, Dist. 925
v. State Emp. Relations Bd. (1998), 81 Ohio St.3d 173, 182. A SERB Order is not entitled
to deference when it conflicts with the statutory purpose of Chapter 4117 and is otherwise

arbitrary and unreasonable. State Emp. Relations Bd. V. Adena Local School Dist. Bd. Of

Edn. (1993), 66 Ohio St.3d 485, 496-499.



“An appellate court, on the other hand, plays a more limited role than a trial court in
reviewing the Sarrte SERB order. The role of the appellate court is to determine whether
the tnal court has abused its dlscret1on The appellate court must afﬁrm the judgment of

the trlal court 1f no abuse of discretion occurred.” Adena, 66 Ohio St.3d at 492, mtmg

T Lomm 40 tho St 3d at 260-261 “An abuse of discretion . unphes not merely error of

Judgment but perver51ty of w1ll passwn prejudice, partiality, or moral delmquency Id :
at 492 493 quotlng Loram 40 Ohio St 3d at 267. The Court of Appeals inappropriately . )
| : cletermlned that the tnal court’s order was “fully reviewable by an appellate court.” . (Appx.
LI

~In City of Cincinnati v. Ohio Council 8, AFSCME (1991), 61 Ohio St.3d 658, this

.Court ruled that ‘the terms in previously agreed upon collective bargaining agreements
. prevail oyet conflicting local laws., The ALJ and SERB’s Orders quoted Cincinnati .
extensively including the following:

R.C. Chapter 4117, of which R.C. 4117.10(A) is a part, is a law of a general
nature which is to be applied uniformly throughout the state. Siafe, ex rel.

Dayton Fraternal Order of Police Lodge No. 44, v. State Emp. Relations Bd.

(1986), 22 Ohio St.3d. 1, 488 N.E.2d 181. As such, it prevails over any
inconsistent provision in a municipal home-rule charter by virtue of Section
3, Article XVIII of the Ohio Constitution. [citations omitted] We have also
recognized that R.C. Chapter 4117 prevails over home-rule charters because
it was enacted pursuant to Section 34, Article II of the Ohio Constitution.

[citations omitted] Thus, the language in R.C. 4117.10(A) is applicable to
collective bargaining agreements executed by a home-rule city. By virtue of
this provision, where the agreement conflicts with any local law, including
the charter itself, the agreement prevails unless the comflicting local law
falls into one of the specific exceptions listed in the statute. (emphasis
added) (Appx. 56-57, 65-66)

As a result, the CBA by and between the FOP and the City prevails over conflicting laws.
The Charter Amendment conflicts with the CBA in many areas. For instance,

Article III, §1 of the CBA, the grievance procedure, provides for just cause review of



discipline, including termination, through arbitration and appeals to the Civil Service

Commission. (Supp. 57-62) The Charter Amendment makes Assistant _Chiefs unclassiﬁed.

and eliminates just cause review and civil service appeals for the Assistant Police Chiefs -~ - o

making the positions at-will emp_lﬁyment. How can an uncla-ssiﬁed employee pursue an
~ appeal to-the Civil_Séf:\:fice Com_rﬂission‘? Eyen m'o'.re basically, the 'Assistant Chiefs have
no ﬁght to pursue arbitration qfldiscipliﬁﬁry rﬁa&ers 1f | the=y are employed at will. -
Reasonable minds could come .to but one cd_nélusiorﬁ -_there is a clear and express cénﬂict_
. béﬁ#een the CBA and the Charter Amendment on this issue. - The fact that SERB chose to

ignore this clear conflict demonstrates that its Order is arbitrary, capricious and

unreﬁsonable and is not entitled to deference.

SERB relied on and the Court of Appeals cited Jurcisin v. Cuyahoga Cly. Bd. of
. Elections (1988), 35 tho St.3d 137, for the proposition thatl a charter amendment prevails
over a CBA where there is no express conflict. However, Jurcisin is not on point with the
present case. In Jurcisin, the proposed charter amendmeﬁt Qi_d__ﬁ_o_t irﬁpact the grievan;e
and discipline procedure in the CBA. To the contrary, the Charter Amendment directiy
impacts the grievance procedure in the present case. An employee cannot be both “at-will”
serving at the pleasure of the City Manager and protected by the “just cause” provisions of
the CBA. Likewise, an employee cannot be unclassified and protected by appeals to the
Civil Service Commission.

Another clear and express conflict exists between Article VII, § 22 of the CBA and
the Charter Amendment. This section of the CBA states, in relevant part:

Upon the effective date of the officer’s actual voluntary cessation of the

duties of said position, such position shall immediately become vacant and
shall be immediately filled from the existing promotional eligibility list for

10



that officer’s rank or shall be filled through the competitive promotional
~ examination process mandated by state civil service law. (Supp. 65-66)

The parties have clearly bargained over promotions in the supervisory bargaim’ng unit. It is
'unreasonable and 1lloglca1 for SERB to deterrnine that the confract is ‘silent” on

' promotlons The Charter Amendment removed the Assnstant Chiefs from classified crv11_:-:,‘

o fdservwe and vested the power to hire and fire with the City Manager The CBA must =

o -_ prevall over the Charter Amendment

The tnal court adopted the Maglstrate s decision statlng “The court concludes the

_provrslons of the Charter Amendment removing the A351stant Pohce Chief posmon from

“the” classrﬁed ‘civil ‘serviée and allowing the City Manager to fill vacancies in those"

poei.t.ions.. conﬂloted with Art. III, §1and Art VIL, § 22 of the CBA.” tAppx. 27-28) SERB
blatantly tig‘nored substantial etridence in the record demonstrating that the Charter
| Amendment conﬂiete With theCBA. Ignoring explicit langnage in the CBA does not make -
that langnage non;existent. Ignoring the language doee not eliminate the conflict.

The trial applied the appropriate standard of review and properly concluded that
SERB'’s factual conclusions were not supported by the record. In fact, there is substantial
evidence in the record urging reversal of SERB’s Order.

| The split Court _o_f Appeals irnproperly determined that “the ULP charge before
SERB in this oase Wae based solely on the city’s application of the Charter Amendment to
the promotional process.” (Appx. 12) The ULP charge before SERB in this case set forth
several areas where the Charter Amendment conflicts with the CBA, not just the
promotional process. .More particularly, the ULP charge states:

This Labor Agreement provided for the rights of those promoted {o the

rank of Assistant Police Chief to appeal disciplinary actions of three (3) days
or less to etther the Civil Service Commission or Peer Review. The Labor

11



Agreement also provided for the rights of those promoted to the rank of
Assistant Police Chief to appeal terminations to either the Civil Service
Commission or arbitration. ...(Supp. 49)

The Court of Appeals, utilizing an Inapproprrate standard ‘-of review, .also
. 1mproperly determmed that there was no conflict between the Charter Amendment and them

| _,'__CBA on the 1ssue of p’romotrons.' The Court of Appeals attempts to 1gnore the ep_yrotts "
- conflict between the Charter Amendment and the CBA by statlng 7 B

Simply because there could have been a potentral conﬂmt between the Charter
Amendment and the CBA had no bearing on the issue that was before SERB, which

- was whether the city had committed a ULP by applying the Charter Amendment . T

and refusing to fill a vacant asmstant-pohce chlef position by the Rule of 1.
~ (Appx.12)

The parties have clearly bargained over promotions in the supervisory bargaining unit.
The Charter Amendment removed the Assistant Chiefs from classified civil service and
_vested the power to hire and fire with the City Manager. The CBA must prevail over the

Charter Amendment.
Dissenting Judge Hildebrandt succinctly stated:

Although the majority recognizes that one of the essential purposes of R.C.
Chapter 4117 is to promote good-faith bargaining, it had failed to uphold
that purpose. There was substantial evidence in the record that the city had
acted in bad faith. The mayor of the city and other city official publicly
acknowledged that the CBA would have to be renegotiated if the Charter
Amendment passed. But instead of requesting that the union enter into mid-
term bargaining, the city chose to unilaterally implement the Charter =
Amendment, which changed the terms and conditions of employment for
assistant police chiefs that the city had originally agreed upon. This did not
demonstrate or support a finding of “good faith.” (Appx.18)

The Court of Appeals erred by ignoring the clear conflicts. The Court of Appeals
decision is contrary to Chapter 4117’s express “purpose of promoting orderly and
constructive relationships between all public employers and their employees.” Ohio Rev.

Code § 411722, The dissent quoted this Court’s opinion in Mahoning County Bd. of
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Mental Retardation & Developmental Disabilities v. Mahoning County TMR Education

Assoc. (1986), 22 Ohio St.3d 80, 84:
Courts should not allow public employers to disregard the terms of their
collective bargaining agreements whenever they find it convenient to do so.
On the contrary, the courts [should] require employers to honor their

~contractual obligations to their employees just as the courts require
employees to houor thelr contractual obligations to their employers

Rk (Appx 19)
The Court of Appeals apphed the wrong standard of review and offered no explanation as
o how the trlal court abused its discretion. The Court of Appeals should be reversed.

Proposrtmn of Law No II The Clty’s electorate is not a “hlgher-level Ieglslatlve
body ”

The trial court properly determined that the electorate is mot a “higher-level
legislative body” _sueh that the City is permitted to implement the Charter Amendment
without negotiatjug with the FOP. SERB avoided the precedent set by this Court in O#io
Council 8, by finding no conflict between the Charter Amendment and the CBA. SERB
properly determined | that the promotional process for Assistant Police Chiefs is a
mandatory subj eot of collective bargaining and must be bargained before implementation.
Devennish v. Columbus (1991), 57 Ohio St.3d 163 |

SERB then applied its decision in /n re Toledo City School District Bd. of Ed,
supra, where SERB articulated two exceptions, exigent circumstances and legislative action
taken by a “higher-level legislative body,” that allow a public employer to unilaterally
impose changes without bargaining with the union. Specifically, SERB held:
A party cannot modify an existing collective bargaining
agreement without the negotiation by an agreement of both
parties unless immediate action is required due to (1) exigent
circumstances that were unforeseen at the time of

negotiations or (2) legislative action taken by a higher-level
legislative body after the agreement becomes effective that

13



requires a change to conform to the statute. (Appx.
54)(emphasis added)

At issue in Toledo was statutory legislation enacted by the Ohio General Assembly

| The Ohio General Assembly is undoubtedly a “Ingher-level Ieglslatlve body’ in relatlon to _- :

a school district and a City Council. SERB held that “[l]eglslatlon enacted before a untomn
- contract was 51gned is known to the part1es, and cannot Justlfy unilateral changes to the -
contract based on legislative mandate ” Id In the present case,’ the leglslatlon was created
by one of the parties, the pubhc employer
: The trial court rev1ewed various deﬁmtIons of 1eg1slat1ve body and came to the
“logical conclusion that the électorate is not a “higher-levél legislative body. The court
stated:
more importantly, the term “higher-level legislative body” connotes a
situation wherein a superior legislative or executive authority acts beyond
the control of the public entity CBA party in such a manner as to modify or
otherwise frustrate the purpose of the CBA... but for the City’s enactment
of the ordinance placing the Charter Amendment on the ballot, the electorate
could not have approved said provision... The court cannot condone a
procedure allowing any “legislative body” to place a measure on the ballot
that would unilaterally modify a CBA term to which it is a party, and then

absolve itself of culpability through a plebiscite’s veneer of legitimacy.
(Appx. 30)

Significantly, Chapter 4117 states “‘legislative body’ includes the governing board of a
munieipal corporation...that has authority to approve the budget of their public
jurisdiction...” Ohio Rev. Code 4117.10(B). The Court of Appeals ignored this definition
by limiting the definition to that specific code section. Then, the Court of Appeals defined
authority as “the right or permission to act legally on another’s behalf” (Appx. 15) An

individual voter does not have the right to act on another’s behalf.
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The Court of Appeals correctly stated that “a city council cannot agree to a

collectrve—bargalmng agreement then pass an ordinance abrogating it.”’ (Appx. 14)

However the Court erred by deciding “that is not what happened here (Id) Crty_ . :

B .Councﬂ passed the Emergency Ordmance placing the Charter Amendment on the ballot

.....

o _' ”Followmg the Court of Appeal’s loglc anytrme Crty Councﬂ wants to change a term in a -

o E{[collectrve bargammg agreement wrthout negotiating with the union, Council only has to

place a Charter Amendment before the voters for approval.

. ) Unlike Crty Councrl, the FOP does not have the ability to put a Charter Amendment

on the ballot. Specifically, Article XVIII of the Ohio Constitution states, in relevant part:
_Amendments'to any charter framed and adopted as herein provided may be
submitted to the electors of a municipality by a two-thirds vote of the
_ legislative authority thereof, and, upon petitions signed by ten per centum of
-the electors of the municipality setting forth any such proposed amendment,
shall be submitted by such legislative authority. (Appx. 71)
Because City Council is the “legislative authority,” it only needs six members to vote for
an arnendment. The FOP would need to obtain thousands of signatures of the electors to
place an amendment on the ballot. Why does the Ohio Constitution set forth different
standards for placing an amendment on the ballot if the electorate is a “higher level
legislative authority?” City Council clearly used its legislative power to gain an advantage
over the FOP. ‘
In this case, it is undisputed that City Council has ultimate authority to approve

collective bargaining agreements between the City and the various unions representing City

employees. City Council exercised its legislative power to gain an advantage over the FOP.
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Chapter 4117 is to be construed liberally “for the accomplishment of the purpose of
promoting orderly and constructive relationships between all public employers and their
. employees " Ohlo Rev. Code § 4117.22. This Court, in State, ex rel. Dayton Fraternal =

Order of Police Lodge No. 44 v. Srate Emp. Relations Bd, (1986}, 22 Ohio St 3d 1,

B | described Pubhc Employees Collectlve Bargannng Act asa posrtwe step forward stanng _

-[t]he Act assures that both pubhc employers and employees w111 be accorded
many of the same rights and be govemed by many of the same
* responsibilities as employees and employers in the non-public sector. In
now being treated relatively equally with employees in the private-sector,
. - public employees have been removed from second-class citizenship. -1 -

In Sa.‘ate ex rel. Brecksville Edn. Assn. v. State Emp Relanons Ba’ (1996) 74 Oh10 St 3d |

665, 668, this Court addressed R.C. 4117.22 stating, “[t]he pollcy of encouraging
cooperation rather than conflict between public employers and employees was important
enough to the General Assembly that it included 2 subsection of the statute to emphasize
the point.” See also, State ex rel. Kabert v. Shaker Heights City School Dist. Bd. of Edn.
(1997), 78 Ohio St.3d 37, 44; Rocky River v. State Emp. Relations Bd. (1989), 43 Ohio
St.3d 1, 12. In Ohio Council 8 this Court stated, “R.C. 4117.10(A) simplifies contract
administration by eliminating concern over whether an agreement is ‘contrary to law,” and
encourages honesty and good faith in collective bargaining by requiring the parties to live
up to the agreement they make.” 61 Ohio St.3d at 662.

The Charter Amendment was not the “will of the People.” The Charter
Amendment was not a voter referendum. It was the will of City Council. Had City
Council not placed the Charter Amendment on the ballot, it would not exist. Permitting the
City to do an end run around collective bargaining by placing this or any other matter to a

vote totally circumvents the rights of the FOP and uproots the purpose of the State
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Employment Relatlons Board and Chapter 4117 of the Ohio Revised Code As stated by

dissenting Judge Hrldebrandt “[u]nfortunately, SERB has set a dangerous precedent by -
aIlowmg the crty to crrcumvent the rights of the union and to frustrate the purpose of .
Ohio’s collecuve bargamlng law by allowmg a pubho employer to agree to certain terms -

and condltlons of employment w1th a un1on and then shortly thereafter pass legislatlon that |

: “ conﬂlct w1th those terms * (Appx 18- 19)

The Court of Appeals Improperly reversed the trial court’s decision. The Court of

Appeals should be reversed
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II. CONCLUSION
The type of Iegislati\le activism tlemonstrated by the City of Cincinnati in this cetse
shakes the very foundation of collect_i\{e bargaining. Allowing City Council to bind the
| _City to a two—yeor CBA with the FOP and then only months into the term of that contract
: __'_{propose a charter arnendment that conﬂtcts with the CBA to be placed on the ballot is
.-';mconsmtent w1th the purpose of Chapter 4117.. If this type of conduct 1s condoned o
mun1c1pal1t1es can effectwely 1gnore colleotwe bargamlng laws and absolve all

- -respon51b1hty by h1d1ng behind the voters, .

Appellant respectfully requests thxs Court reverse the deo1s1on of the Fn‘st Dlstnct

Court of Appeals and reinstate the decision of the Hamilton County Common Pleas Court
finding that the City committed an Unfair Labor Practice when it unilaterolly' implemented

the Charter Amendment as to the Assistant Chiefs.

Respectfully submitted,
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CITY OF CINCINNATI

Intervenor-AppeIlant

. “ys, L

QUEEN CITY LODGE NO 69,
FRATERNAL ORDER OF POLICE :

: Defendant-AppeI]ee |

ThlS cause was heard upon the appeal the record the brlefs and arguments '

The Judgment of the trial court is reversed mth final entry of Judgment for ther

reasons set forth in the Decision filed this date.

Further, the court hd]ds that there were reasonable grounds for this appeal,
allows no penalt—y and orders that costs are taxed under App. R. 24,

The court further orders that 1) a copy of this Judgment with a copy of the
Declslon attached constitutes the mandate, and 2) the mandate be sent to the trial

court for executlon under App. R. 27.

s

To The Clerk:
Enter upon the Journal of the Court on October 26, 2007 per Order of the Court.

o 20 Vi)

4 Presiding Judge
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OHIO FIRST DISTRICT COURT OF APPEALS

| -I\fIA.RK P. PAINTER PrESIdlngJud"e

{11} Can a labor agreement continue to override a vote of the peopIe

amendmg the Cmcmnam Clty Charter" The trial court said that it cou1d~forever

_ E :":But we hold that the charter must prevaxl

{1[2} Plamtlff-appellant the State Employment Relatzons Board (“SERB”)

| and mtervenor—appellant the city of Cmcmnan (“the city”), appeaI the trial court s

: !

e b4

bargam in good falth thh &efendant~appellee, Queen Clty Lodge No. 69, Fratemal

determmat;on that the cn}' had commxtted an unfan' Iabor practlce by faxlmg to

~ Order, Of Police {"the uniofi "), aver ternis and conditions of ernployment affectmg el

assxstant pohce ChleS SERB had prewously ruled that the city had not committed

an unfalr ]abor practxce, and because that determination was supported by,

' substantlal ewdence in the record the trial court should not have substituted its

“judgment for SERB’S
{93} Because the trial court applied the wrong standard of review, and was
clearly in error, we reverse.

" _]. The Charter Amendment
{4} The city is a charter municipality with home-rule authority as provided by
the Ohio Constitution. The union is the exclusive representative for the bargaining units
comprised of members of the city’s police departrnent.( The city and the union were
parties to a collective-bargaining agreement (“CBA”) governing the police supervisors’

unit from December 10, 2000, through December 21, 2002,

{95} Almost one year after the CBA went into effect, Cincinnati’s city

council passed an emergency ordinance placing on the upcoming ballot an
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amendment to the city’s charter (“the Charter Amendment”) that proposed to

reclassify certain high-level city employees, including assistant police chiefs, from the

* classified service to the unclassified service. But current assistant police chiefs would

remain cIasmﬁed ernployees until they vacated their p051t1cm 'On November 6, 2001,

a majonty of the Cincinnati electorate voted in favor of the Charter Amendment ,

' Thus the c1ty charter was amended to read, in relevant part as follows

o {116} “The posmons of pohce chlef and asmstant pohce chief shaIl be in the -
kuncla@_szs_iﬁedr civil service .of the city ‘and exempt from all:co;npent;ve_exammanon _
requirernents. The city manager shall appoint the police chief and assistant police chiefs

to serve in said unclassified positions. The police chief and assistant police chiefs shall

be appointed-solely on the basis of their executive and administrative qualifications in
the field of law enforcement and need not, at.the time of éppointment, be residents of

the city or statel.] * * * The incumbent officers in the police chief and assistant police

“chief posttions at the effective date of this Charter provision, shall remain in the

classified civil sefvicé uﬁtil their position becomes vacant after which time their
positibns shall be ﬁlledr according to the terms of this section.” |
{17}  The Charter Amendment did not apply to the police ;iepartment alone—it
also ‘éovere'd dozens of other city positions, removing many from classified civil service.
{118}  Before the Chaﬁer Amendment passed, any promotion to a vacaney in
the assistant-police-chief pc.)siti'on was made from the civil-service promotional

eligibility list under the “Rule of 1,” which required that the highest-ranked employee

automatically be promoted to any vacancy.

{49} In September 2002, one of the city’s assistant police chiefs submitted

notice of his intent to retire pending a criminal investigation of his alleged

¥
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‘miseonduct. In anticipation of this retirement, one of the city’s police captains,

.Stephen.'Gr'egoire,' asserted a right to be promoted to the assistant police chiefs

.;j.';:posmon in accordam:e mth the Rule of 1. Because the Charter Amendment was now " .+ 0 wisn o

| m eff'ect, the c1ty did not follow the Rule of 1 and refused to appoint Captam Gregmre
| -'..to the vacancy Captam Gregolre ﬁled a contractual grzevance which was ultimately

demed through arb1trat1on once it was determmed that no vacancy ex1sted when :

-Gregou-e asserted I'ns nght to be prornoted

{1110} In October 2002, the union ﬁled an unfaxr-labor—practlce ("ULP"}

charge agamst the city mth SERB. The ULP charge alleged that the city had failed to ' :

bargam in good falth _with the union when it unilaterally modified the established
promot10na1 process for ass1stant police chlefs by applying the Charter Amendment
and refusmg to fill a vacant asmstantnpohce—chxef position under the Rule of 1. SERB

' 'ordexed the parties to medzatlon, which was unsuccessful, There was a heanng

" “before a2 SERB Admlmstratxve Taw ¥ udge (“ALJ"), who recommended that SERB
determine that the city had committed a ULP, that it fill vacancies from the
premotional eligibility list, and that the city cease and desist from implementing the
Charter Amendment. The city filed exceptions, and SERB heard those exceptions in
March 2004. Bﬁt while SERB’s decision was pending, the union filed a second ULP
charge against the city when the city refused to fill another vacant agsistant-police-

chief position. With respect to that charge, SERB issugd a probable-cause finding

and directed that the dispute proceed to a hearing.

{l. The ULP Charge and SERB’s Decisioh

{11} In September 2005, SERB dismissed the first ULP charge, ruling that

the Charter Amendment did not conflict with the CBA regarding the promotional

it
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process, and thus that the CBA did not govern the dispute between the parties. But

SERB did determine that because it was a past practice to promote based an the Rule

‘of 1, the city had a duty to bargain with the union over:a modification tg the - #w-' @ .

prornotlonal process for assistant police chiefs. SERB then concluded that thIS duty

to bargam was excused because the Charter Amendment was enacted by a h1gher—

- -'level Ieglslanve authority,” the votmg pubhc of Cincinnati.: Fmally,-SERB determmed e

that the city had “not engaged in_ trickery or gamesmanship with the union,” and thue _

~ that the eiljr had not violétedrR C. 4117.11{A)(1) and (A)(5) by .failing'to bargain in

good faith mth the umon SERB also dismissed the second probable -cause ﬁndmg

 basedon the d:srmssal of the ﬁrst ULP charge "
{112} The union appeal ed both of these decisions to the Hamilton County Court

of Common Pleas.! SERB moved to dismiss the appeal of the second ULP charge for

lack of jurisdiction. The trial court denied the motion, consolidated both administrative

" appeals, and referred the case to a meglstrate The umoﬁ dld not name the mfy asa
party to the appeals to the Common Pleas Court. This was a bit odd. Before briefs were
due in the appeals, the city filed a motion to intervene, which was denied.

{§13} The city’s not being a party to the case resulted in a proced.ural nightmare

that took some doing to straighten out. We made the city a party to this appeal,

. The Trial Court's Turn

'

{14} The Common Pleas magistrate recommended reversing SERB's
decision. The magistrate determined that the Charter Amendment conflicted with

the CBA in two respects: it interfered with Article II1, Section 1 of the CBA dealing

1See R.C. 4117.13.

5300043
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with grievance procedures, and it interfered with Article VII, Section 22, which the

magistrate construed as deahng with promotions.

{ﬂl 3} The magxstrate then determmed that because of th1s conflict, the city -

- August 2001 ordmance that placed the Charter Amendment on the ballot. Because
| the maglstrate construed the ULP as passmg the ordmance to place the Charter

Amendment on the ballot and not the act of applying the Charter Amendment the

magistrate concluded that the Charter Amendment was not enacted by a “hlgher-level

legislative body,” and that SERB's determination to the contrary was unreasonable.

Ultimately, the magistrate recommended reversing SERB'’s decision, finding that it was

not supported.by substantiel evidence and opined that the city had violated R.C.

4117 11(A)(5) 'I'he maglstrate also held that the city had 1mproperly denied Captain

_had a duty to barga:n mth the union. The maglstrate held that the c1ty had not

"bargamed thh the umon and that the c1ty had committed a ULP by passmg the

""" Gregoire a promotion t to assxstant - police chlef SERB filed objectlons to the maglstrate s

decision, which the trial court overruled without comment. All of this was erroneous.
{116} Because the trial court simply adopted the magistrate's decision without

further elaboration, we refer to the decision prepared by the magistrate as the “trial

court’s decision.”

{17} _On apbeal, SERB brings forth two assignments of error. Because we
nave granted the city’s'motion to intervene in this appeal under Civ.R.24(A), we
consider the city’s three assignments of ercor as weil.

{{[18} In SERB's first assignment of error and the city’s first and second
assignments of error both maintain that the trial court erred when it reversed SERB’s

order that the city had not committed a ULP. Because we conclude that the trial

620003
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court improperly reviewed SERB’s decision de novo and did not properly defer to
SERB's findings that were supported by substantial evidence in the record, we
~ sustain these assignments of error.

IV. Standard of Review—Deference .'s Required

- ’{'1[19}7 In admiﬂistraiivé appeals, th{a';appellate court ger.;e-ir_éIIy' ;eﬁéﬁs fch-e
_-_tr;jaIf:_qurtfs jﬁdgme_nt for an abuse of discretion. But the Ohio Supreme Court has 3

consistently '_recognizéd that “SERB’s findings are entitled to' a prés'umpi;ion of

correctness.” The court has also explained that “courts must accord due deference

- to SERB's inféi'préfétidh.'éf R.C. Chapter 4117. Otherwise, there would be no purpose =~

"in creating a specialized administrative agency, such as SERB, to make
determinations. * * * It was clearly the intention of the General Assembly to vest

SERB with broad authority to administer and-enforce R.C. Chéptef 4117 fand] this

----agutho rity':-rnust~-necessarily~include -the-power -to- interpret-the-Act-to-achieve-its s e

purposes.”

.{{[20} Thus we, and the trial court, must defer to SERE when SERB’s

decision is suﬁported by “substantial evidence” and is not a misapplication of law.
{921} The Ohio Supreme Court has articulated the sténdard _as- follows:

“Ohio law is clear: if an order from SERB is supborted by substantial evidence orn the

record, the common pleas court must uphold SERB’s decision. ‘Sybstantial

¢

evidence’ is such relevant evidence that a reasonable mind might accept as adequate

* Hamilton v. State Employment Relations Bd. (199?), 70 Ohio 8t.3d 210, 214, 638 N.E.2d 522.
3 Lorain City Schoal Dist. Bd. of Edn. v. State Employment Relations Bd. (1988), 40 Ohio St.3d

257, 267, 533 N.E.2d 264,

0
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to Vsupport a conclusion, but less than the weight of the evidence. ‘Substantial

ewdence 15 a Iow burden.”s (Emphasis added.)

{ﬂ22} A tefal courts conclusion that a SERB order is not supported by

substantral ewdence is'a IegaI determmatlon, and it IS quy revxewable by an

. appellate court 5

V. Conﬂicting Provisions? |

{1I23} The c1ty and SERB both contend that the trlal court erred in rej ectmg

SERB s determlnatlon that there was no conﬂlct between the Charter Amendment

"~ and the CBA e
{1T24} A co]lectwe-bargammg agreement under R.C: Chapter 4117 governs

the terms and condxtlons of public employment covered by the agreement In

: con51der1ng R.C. 4117. 10(A), the Ohio Supreme Court has held that 1f a local law

--confliets-with-a- term-and—cond-1t1on-of«employment— provision-found in-a collective=-- - = o

bargaining agreement, the col]ecﬁve-bargaining agreement prevails over the local
law.6 Thus, it was .nece:ssary for SERB to determine first whether the Charter
Amendment, wh_ich ?HOV"’ed for the city mahager to appoint future assistant police
chiefs, ccmﬂicted with any provision in the CBA governing prometions of assistant

police chiefs. If there were conflicting provisions, then the CBA would prevail over

the Charter Amendment, and bargaining would be required.

r

{925} The record demonstrates that SERB reviewed the CBA and concluded

that “[it] did not Speeify the promotional process for assistant police chiefs.” SERB

4 Oak Hills Education Assn. v. Qak Hills Local School Dist. Bd. of Edn., 158 Ohio App.3d 662,
2?&)4-0}110 6843, 821 N.E.2d 616 at fh2 {citations omitted)}. -

;{ RECd4n7 .10(A); Jurctsin v. Cuyahoga County Bd. of Elections (1988), 35 Ohio St.3d 137, 519
2d 347.

0J001z



OHIO FIRST DISTRICT COURT OF APPEALS

~would not be applied to any current assistant police chief. Second, the ULP charge

before SERB in this case was based solely on the city’s application of the Charter

Amendment to the promotional process. This is demonstrated by the fact that the ~.v o

umon dld not file its ULP charge until October 2002 one year after the Charter :

' Amendment had been enacted And thati is because the umon had to walt untﬂ the

{ c1ry had actually sought to apply the Charter A.rnendment to a bargalmng-umt'

member before allegmg that a ULP had occurred (Although we note that, in

Vactuahty, the c1t'y did not apply the Charter Amendment to the CBA that was in effect o

when the Charter Amendrnent was enacted—lt was determlned in a separate

Wproceedlng that there was no vacant asszstant pollce ~chief posmon available until

after the CBA at issue had explred,) Simply because there could have been 2

potential. conflict between the Charter Amendment and the CBA had no bea-ring.on

the issue that was before-SERB, which was whether the city had committed a ULP by."

“applying the Chatter Amiendment and refusing £o fill a vacant assistant-police-chief T

position by the Rule of 1.
VI. Duty to Bargain, Good Faith, and a Higher-Level Legislative Aufhon‘ty

{1]29} A public employer that intends to implement a decision that “affects
wages, _he_er_s,_terms and conditions of employment” must bargain on that issue,
‘;even if the question is reserved for menagerial discretion.”” Thus, although J:he CBA
_cor;tained a Management-Rights provision that reserved for the city the right to

“promote” employees except to the extent expressly limited by the CBA, SERB

7 Lorain, supra, at 533.
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properly concluded that the city would ordinarily te required to bargain over the

promotion process for assistant police chiefs.®

" {930} The trial court agreed that the C.Ity had a duty to bargain with the union
over the Charter Amendment’s change to the promotlon process, and italso aﬂ'reed with

_SERB that In re Toledo City School Board of ‘Education® was the controlhng_

adrmmstratwe precedent govemmg mld-term bargaining. In Toledo SERB held that
“la] party cannot rnodlfy an ex:stmg (CBA] without the negotiation and by agreement of
~ both partles unless lmmedlate action is requlred due to (1) exigent circumstances that

were unseen at the tnne of negotlatlons or (2) legislative action taken by a hzgher—leva]

'leglslatwe body after the agreement became effective that requlred a change to conform
* # ™Mo SERB aIso held that “in future cases Involving issues not covered in the

provisions of a collective bargaining agreement, but which require mandatory. midterm

Bargainiﬁg,' SERB will apply the same two-part test.”:

TT{q31} “Because the Charter Amendment was enacted by @ majorify of the T

city’s voting public, SERB concluded that when “voters decide an issue at the ballot

box, they are acting as a ‘higher-level legislative authority’ ” to the city council under

the second exception set forth in Toledo.

{32} We note that this is the first time that SERB has sought to épply the
second exception in‘ Toledo to a specific set of facts,” And in its application, SERB
construed its term “higher-level legislative body” to encompass a “higher-level
legislative authority.” SERB based this determination on the fact that the term

“higher-level legislative body or authority” was not defined in the Ohjo Revised Code,

3 See DeVenmsh v. Columnbus (1990), 57 Chio St.3d 163, 566 N.E.2d 668 (holding that all matters
affecting promotions are appropriate subjects of collective bargaining).
9 (Oct. 1, 2001), SERB No. 2001-005.

wTd.
i Id,
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but instead was an agency-created concept. SERB itself created the term. - Thus, as

SERB correctly noted, it could define the term as long as the definition was

consistent with the objectives of R.C. Chapter 4117.12 SERB then relied on the fact ™ =0 v e

that the efectorate of Cincinnati enacted the Charter Ainendment and not city

- council, in determlmng that the circumstances here fit the second exception set forth

in Toledo In so doing, SERB recogmzed that one of the obJectlves of R.C. Chapter

4117 is to prornote good-falth bargammg
{933} Thus, a city council cannot agree to a collective-’bargaining agreement,
then pass an ordirian_c;e abrogating it. But that is not what happened here,

{1I34} SERB recogﬁiéed that the c1ty,through ;ity council, did not act in bad

faith in placing the Charter Amendment on the ballot. SERB specifically found that the P

circumstances here were not comparable to “one party holding back an issue from

bargairiing and then springing it on the other party a_fter the [CBA] ha[d] been ratified by

both parties,” and that “the record does not support a finding that the city was engaged

in trickery or gamesmanship with the union.” And there was substantial evidence to

support these findings. The CBA had been effect for almost a year before city council
voted to place the Charter Amendment on the ballot, and city council did not attempt to
apply the Charter Amendment until the expiration of the CBA at issue here. Further, the
Charter Amendment was drafted with ihput from a -committee comprised of citizens
from the community that had been formed in response to tension betweén the
community and the police department that had surfaced in April 2051.

{35} But the trial court reversed SERB's determination that the voting public

was a “higher-level legislative authority,” because it was inconsistent with the objectives

2 See Springfield Township Bd. of Trustees v. State Employment Relations Bd. (1990), 70 Ohio
App.3d 801, 806, 592 N.E.2d 871,

12
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OHIO FIRST DISTRICT COURT OF APPEALS

of R.C. Chapter 4117. ’fhe trial court believed that coneluding that the voting public was

a “hl'gher-'-lei,r'él' legislative ‘authority” created a disincentive for public employers to

bargain' in good faith. .with' their union employees._ The trial court.reached this =~ .., ... .5

conclusron by 1rnproperly relymg on its own determmaﬁon that the city had acted in bad

fa1th by votmg to place the Charter A.mendment on the ballot. But the trial court should .

| have deferred to SERB s resolutzon of the ewdence before it and its finding that the cxty

had not acted in bad falth as there was substannal ewdence to support that

, determmatxon (The chssent here makes the same error——lt is for SERB to resolve the

evzdentlary issues before 1t ‘not a trial court acting in an appellate capamty—-and_

ertalnIY not an appellate court We cannot change the facts)

{1]36} The trial court aIso noted that the term “higher-level legislative body
should have been lml-:ed to the deﬁrunon of “Ieglslatwe body” found in R.C.

' 4117.10(13). But the deﬁnmon of “legislative body” is specifically limited to that code

o Eé‘ét"iﬁ"ri”éﬁﬂﬁiﬂﬁ?jt"é‘ﬁ"p”l?fi"é'FE'”Wé"‘e'é”é“ﬁotﬁiﬁg"ﬁoﬁg‘iﬁtﬁ ‘SERB's interpretation of
a "ﬁigher—tevel legisletive authority.” Black’s Law Dictionary defines “legislative” ae
“of or relating to lauenaking or to the power to enact laws,” and it defines “authority”
as “the right or p'ermission to act legally on another's behalf.”’s Because the
electorate of Cincinnati has the power to pass, and thus to enact, laws, and because
city council is the representative body or agent, it was reasonable for SERB to
conclude that the electorate of Cincinnati constituted a “higher-level legislative

authority,” as set forth in Toledo. (We note that the voting public could have just as

easily voted against the Charter Amendment.)

13 Black’s Law Dictionary (8 Ed.2004) 919 and 142.
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{37} We note that, if the citizens of Cincinnati, in passing a charter -

amendment, are not a “higher-level legislative authority,” then any charter amendment -~

. could neirer affect future collective bargaining. On its face, thatis imposéib]e—.bdth .the

cxty and any union could. 51mply Ignore the charter whzch is the hlghest authority in city- -

governance Likemse we assume, the cmzens of Ohlo could enact a cons’atutlonal

amendment but it could be ignored if 1t conflicted w1th a collecnve-bargammg b

agreement To s0 state the issue shows its absurdn:y The law rnust be obeyed And we v

perceive no difference in whether the amendment was put on the ballot by counell or. . -

whether an mltiatwe put it on the ba]lot by gathermg s1gnatures—e1ther way, the voters

have the last word

{438} For the trial court to reverse SERB s reascnable legal interpretation of

what constltute;_l a “higher-level leglslatwe authority” for purposes of the second - -

- exceptio‘n"s.e't' forth in Toledo, and thus to hold that the citjf was not excused from its

“duty to bargain, was erroneous.

{439} As we noted earlier, in reviewing a SERB order, a trial court “must

accord due deference to SERB's interpretation of R.C. Chapter 4117. Otherwise,

there would be no purpose in creating a specialized administrative agency, such as

SERB, to make determinations,”4

- {440} The trial court failed to defer and applied the wroﬁg standard of
review, Because SERB's legal interpretations of its own precedent were reasonable
and because there was substential evidence in the _record'to support SERB's findings,
we held that the trial court abused its discretion iﬁ .reversing SERB's decision that

the city had not committed a ULP in viclation of R.C. 4711.11{A)(1) and (5). The trial

1 Lorain City School Dist. Bd. of Edn. v. State Employment Relations Bd. (1988), 40 Ohio St.3d
257, 267, 533 N.E.2d 264.
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OHIO FIRST DISTRICT COURT OF APPEALS

court also erred in determining that Cept'ainl Gregoire was entitled to be promoted to

__assistantpoIiCe chief"; S

{1]41} Accordmgly, we sustam SERB s first asmgnment of error and the city’s - . oon oo o

ﬁrst and second asmgnments of ervor.

s vm Second Probable-Cause Fmdmg

| {1142} In SERB s second a551gnment of error, it asserts that the trial court
erred in reversmg SERB s decxsmn to vacate its probab]e cause fi ndmg mvolvmg the
union’s .s'ecoed ULP charge Because the second ULP charge mvo]ved the same set of

- facts and { -zssues,rwe sustain thls assignment based on our reasoning set forth under '-
SERB’s ﬁfst assignment of errcf. |

V. Motion to Intervene

{1[43} We dechne to address the mtys thlrd assxgnment of error, Whlch , -

asserts that the trial court erred in denying its motion to intervene in the.
administrative appeal below, as any remedy we could afford the city is now moot
given our decision to reverse the trial court's judgment and to reinstate SERB’s order

that the cny ‘had not commltted a ULP.

{944} Based on the foregomg, we enter final Judgment in favor of SERB and
‘the city and thus reinstate SERB's order. ' |

‘Judgment accordingly.

SUNDERMANN, J ., cOnCurs.
HILDEBRANDT, J., dissents.

HILDEBRANDT, Judge, dissenting.
{145} Because I believe that there was substantial evidence demonstrating

that the city had acted in bad faith by placing the Charter Amendment on the ballot

15
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and because the city violated R.C. Chapter 4117 by refusing to bargain over the change

to the terms and conditions of ernploment for assistant police chiefs, I dissent. -

{1{46} Although the majority recognizes that one of the essential purposes of prmis e i A

" R, C Chapter 4117 is to promote good-faith bargammg, it had farled to uphold that

fpurpose There was substantral ewdence in the record that the c1ty had acted in bad

falth The mayor of the c1ty and other city ofﬁcrals pubhcly acknowledged that the

" CBA would have to be renegotiated 1f the Charter Amendment passed But mstead Of

_requestlng that the unlon enter into mtd—term bargamlng,‘the cny chose to.

um]aterally rmplement the Charter Amendment whmh changed the terms and

‘conditions of employrnent for assistant pohce ch1efs ‘that the clty had orrgmally:""":"”m”"'"""'

agreed upon. This did not demonstrate or support a ﬁnchng of "good falth

{§47} Further, I agree with the trial court that the term “higher-level

legislative body” contemplates a situation where a superior legislative or executive

' mzitithoritf“éétﬂs beyond the control of the public entity that is the party to the labor .~~~

agreement in such a way that it frustrates the purpose of the labor agreement. It

does not apply in a situation, where, as here, the city, the public-entity party to the

CBA, places legislation before the voters that umlaterally affects the terms and
conditions of employment already agreed upon in the CBA. Ifind itrelevant that but
for city council placing the Charter Amendment on the ballot, the voters could not
have approved the Charter Amendment. (The city council was essentially the public-
entity party to the CBA here, as city council had the ultimate authority to approve all
labor agreements that the city entered into.)

{48} Thus, the Charter Amendment wae not the "will of the people,” as the

city argues, but instead was the will of the city. Unfortunately, SERB has set a

16
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OQHIO FIRST DISTRICT COURT OF APPEALS

dangerous precedent by allowing the city to circumvent the rights of the union and to

frustrate the purpose of Ohio's collective-batgaining law by allowing a public -

then shortly thereafter pass legjslatxon that conﬂlcts w1th those terms. “Courts

_ shou]d not aﬂow pubhc employers to dlsregard the terms of thelr coHectlve '
bargammg agreements whenever they find it convenient to do so On the contrary,
: the courts [should] requu-e publzc employers to honor their contractuaI obhgatlons to

thelr employees just as the courts require employees to honor their contractual

obhgatlons to their empl_oyers.”ls '

Please Note:
The court has recorded 1ts own entry on the date of the release of this decision.

15 Mahoning County Bd. of Mental Retardation & Developmental Disabilities v. Mahoning
County TMR Education Assoc. (1986), 22 Ohio St.3d 80, 84, 488 N.E.2d 872.
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HAMILTON COUl\TY omo o

This m,attet is before the Court on the Objections of Appellee State _EmP]oyment '

QUEEN CITY LODGE NO. 69, - : : Case No A 0508286
- FRATERNAL ORDER OF : : ) '
. POLICE ‘ - : 3:_ ‘Cansolidated with Ca.sc No.:
i - o 1A 0509296
Appellant _
- E : - ENTRY OYERRULING
STATE EMPLOYMENT - ‘ : OBJECTIONSTO S
"RELATIONS BOARD = o MAGISTRATE’S JUNE 15, 2006
o .' .o : DECISION AND ADOPTING
o Appellee. .. i MAGISTRATE'SDECISION

Re]anons Board (SER.B) to the Maglstrate s Dec151011 Havmg rev1ewed the Maglstrate s

June 15, 2006 decision setting aside “SERB Optmon 2005 006” and remanding to SERB

for ad_;udlcatlon, SERB’s Objections thereto, the Response of Appellant Queen City

Lodge Fratemnal Order of Police to the Objections and all pertinent pleadmgs the Court
finds nothing mcorrect in the Magistrate’s legaI or factual analysis. Accordmgly, the
Court finds the Objections to the Magistrate’s Decision not well takcn and hereby accepts

and adopts as its own the June 15, 2006 Decision of the Magistrate pursuant Civ. R. 53.

There is no just cause for delay.

IT IS SO ORDERED.

T
Ethna M/Cogfed, Judge
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COURT OF COMMON PLEAS D6879410

HAMILTON COUNTY, OHIC CL -

QUEEN CITY LODGE NO. 69, Case No. AD508286 o
(40509296 Consolidated)

FRATERNAL ORDER OF POLICE,

.. Plain'ﬁff-AppeHant, N : ' Judge Cooper
STA‘I‘E EMPLOYMENT RELATIONS MAGISTRATE’SDECISION
BOARD, . e
Defend_a;of-Apoellee. : |

RENDERED ’I'HIS l g DAY OF J UNE 2006.

Th1s case mvolves an appeal from a State Employment Relatxons Board’

9

(“SERB”) Order mailed September 21, 2005, wherein the appellee found the City of -

Cmcmnatx (“City”)-did not commit an unfair labor practlce “by umlaterally changmg the

tezms and conchttons of employment for Assistant POIICB Chlef's ”[ Hamﬂton County

Court oF Common Pleas case number A0509296 was consohdated herem on November 30, o

2005.% The appeals were filed pursuant to R.C. § 4117.13(D). Oral arguments were made

before the Common Pleas Magistrate on May 23, 2006, at which time the case was taken

under submission.

BACKGROUND

A thorough factual recitation is contained in the SERB Opinion.®> The appellant

(“Union”) initially filed an unfair labor practice charge with SERB against the City in

'/ SERB Order and Opinion 2005-006 (SERB case no. 2002-ULP-10-0677).

2/ (SERB Case No. 2004-ULP-07-0427). SERB filed 2 Motion to Dismiss in this case. The court addresses
the motion at the end of this decision.

? / SERB Opinion 2005-006, § | Background. An additional source of pre-grievance facts can be found in the
“Parties” Joint Stiputation of Facts and Exhibits”, May 16, 2003, 2002-ULP-10-0677.

<o

o

™o

oo



October 2002.% On February 27, 2003, SERB found probable cause to believe the City had
commrtted an unfa:r labor praotxce The case was referred to mediation, which proved

_ unsucce_ssful in resolvmg the chspute A compiamt was Issued and,- follomng a hearing,

' the Administrative Law Judge recommended that SERB find the City had committed an

" unfair Iabor practzce However, SERB found that

_ :Captam_Grego:re had no statutory nght to the promotlon the Charter
‘Amendment does not conflict with the provmons of the collective
bargaining agreement [“CBA”] the change in the promotional process for
Assistant Police Chiefs is a mandatory subject of collective bargaining; the

- second exception to the bargaining requirement set forth in Toledo -

" legislative action taken by a higher-level legislative body after the [CBA]
became effective — excuses the City’s unilateral implementation; and the

. City of Cincinnati did not violate Ohio Revised Code §§ 4117.11(A)(1) and
(A)5) when it unilaterally changed the terms and conditions of employment
for Assistant Police Chiefs when it did not promote Captain Gregoire to a

- vacancy in the posmon of A551stant Police Chlcf

STANDARD OF REVIEW

Any person aggneved by any fi f nal order of the board granting or denying,
- ~ir-whole-or-in-part;-the-relief-sought-may -appeal to-the -court-of-common s v cimnoes

* pleas of any county where the unfair labor practice in question was alleged

to have been engaged in, or where the person resides or transacts business,

by filing in the court a notice of appeal setting forth the order appealed from

and the grounds of appeal.

* k% _

The court has exclusive jurisdiction to grant the temporary relief or

restraining ‘order it considers proper, and to make and enter a decree

enforcing, modifying, and enforcing as so modified, or setting aside in

whole or in part the order of the board. The findings of the board as to the
- facts, if supported by substantial evidence on the record as a whole, are

conclusive. 8

o+

*/ SERB v. City of Cincinnati, SERB 2005-006 (Sept. 21, 2005). Specifically, the grievance alleged the City
committed an unfair Iabor practice in not promoting Captain Stephen R. Gregoire to Assistant Police Chief,

S11d

S¢1d.

7 / SERB Opinion 2005-006, § 111 Conclusion.
® 7 Ohio Rev. Code 4117.13(D) (West 2006).
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“Substantial evidence” has been defined to mean such relevant evidence as a
reasonable mind might accept as adequate to support a conclusion, but less thaﬁ the weight
of the e.vidence.g The trial court shall examine the evidence _buf must accord due
deferencé to the facfﬁnder 10 Courts must also affoﬂrd dug deferehce to.SERB’s .léual-
1nterpretat1ons of Chapter 4117 of the Rev:sed Code “Courts may not substltute the1r'.'j' :
Judgment for that of SERB." However SERB’s lcgaI mterpretatlons lose thexr deferential

status when they cannot be reconciled wzth the etpl:cn language of the statutc or are

otherwxsc unreasonablc.

DISCUSSION'.

-ﬁe Union f rst argues SERB erred in ﬁndlng no COl’IﬂlCt between the Charter

Amendment and the CBA." The Union next claims SERB erred in determining that the

electorate of the City of Cincinnati constltuted a ‘hlgher-level leglsiatwc author]ty’ 16

Gwen the aforemcntloned determmaﬂon ‘the Union argues SERB ered in fi ndmg Captaln

Gregonre was not enutled to pmmotlon to Assmtant Police Ch1ef 7 Fmally, SERB argues' .

case A0509296 must be dismissed for lack of jurisdiction. s The court addresses gach

argument in turn.

% ! State Em;;foymenr Relations Bd. v. Pickaway County Dep'r of Human Services, (App. 4 Dist., 1995), 108

Ohio App.3d 322, 326 (citing Consolov. Fed Maritime Comm. (1966), 383 U.8. 607, £19-20).

:{: / L;rcu‘n City Sch, Dist. Bd. of Educ. v. Employment Relations Bd. (1988), 40 Ohio $t.3d 257, 257.
fid.

121 City of Hamilton v. SERB (1994}, 70 Ohio S1. 3d 210.

'3 1 SERB v. Adena Local School Dist. Bd, of Education (1993), 66 Ohio St. 3d 485.

14 | State ex rel. Calabreze v. Nat'l Lime and Stone Co. (1994), 68 Ohio St.3d 377, 382

'3/ Appellant Br. at 7-9.

“rdat9-11.

771d at 11-13.

13 / Mot. to Dismiss.
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Conflict between Charter Amendment and the CBA

“The provisions of a collectiva bargaining agreement entered inte pursuant to R.C.
Chapter 4117 prevail over conflicting laws, including municipal home-rule charters
~ enacted ﬁuréuant to Section 7, Article XVIII of the Ohio Constitution, except for those
" laws specifically exempted by R.C. 4117.10(A).”"  Section 4117.10(A) of the Revised
 Code states, in pertinent part: |

[aln agreemént between a public 'émployer and an exclusive representative
entered into pursuant to this chapter governs wages, hours, and terms and

_ conditions of public employment covered by the agreement. If the

" “agreement provides for a final and binding arbitration of grievances, public
_employers employees, and employee organizations are subject solely to that
...__grievance procedure and the state personnel board of review or ¢ivil service
“commissions have no jurisdiction to receive and determine any appeals
relating to matters that were the subject of a final and binding grievance
procedure. -Where no agreement exists or where an agreement makes no
‘'specification about a matter, the public employer and public employees are

subject to all applicable state or local laws or ordinances pertaining to- the
- wages, hours, terms and conditions of employment for public employees.

- SERB-relies “upon :’fzircfsin-- V., ‘-‘-Gathoga-C-ty.""Ba'-."- Of Elections-in-arguing-the -~ = - =
Charter Amendment does not conflict with the CBA.*' In Jurcisin, the Ohio Supreme
Court found R.C. § 41 I7.lOtA) inapplicaﬁle where a city chartér amendment establishing a
police reviéw board did not conflict with the relevant CBA and thus R.C. § 41 I’!.]O(A) did

not apply.” Spcciﬁcally, the Court found the charter amendment would not affect the

grievance procedures outlined in the CBA. %

' 1 City of Cincinnati v. Ohio Council 8, et ul. (1991), 61 Ohio 5t.3d 658, syllabus, para. 1.

 / Ohio Rev. Code § 4117.10{A) (West 2006).

M/ Jurgisinv. Cuyahoga Cty. Bd. Of Elections (1988), 35 Ohio St.3d 137 (SERB Opinion 2005-006, § II D);
Appellee Br, at 8-10.

2/ Jurcisin, 35 Ohio St.3d at 145.

B)1d at 144,
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SERB’s reliance upon Jurcisin is misplaced. The charter amendment in Jurcisin
.Ieft_\ the grievance .pqrtiorn‘ of the relevamt QB_A”_}lqaffgctedf“ The same grievance
procedﬁres contained in the Jurcisin CBA 'would' remain available o all covered - .
em;lJonees fo]lowing the cdmpletion of all procedures occurring before the newly created
pohce rev1ew board 2
The mstant Charter Amendment directly modrﬁed the grlevance procedures
provided in Art 11, § 1 of the CBA. The CBA states, in relevant part: .

 All sworn members of the Cincinnati Police Division shall be entntled ta the
" following grievance procedures: . . . [eJmployees who are discharged or
terminated shall, at his or her option, select this grievance and arbitration

.. procedure. In the altemative, said discharged or ‘tenmnated employees may e
appeal their discharges through the state civil service laws.”

The Charter Amendment states, in relevant part: “Shall the Charter of the City of
Cincinnati be amended to provide that unclassified positicms in the civil service shall

inc!udc the posmons of .. pohce chlefs and . . . assistant pohce ch1efs ; and that

)the pohce chlef shall be subject to removal only for cause . "27“ Cl;arly, hy not
including assistant police chiefs in the clause dire_cting that police chief’s may only be
removed for cause, the Charter Amendment recategorized the position of assistant police
chief as employment at will. Employment at will employees lose the pfotection of tﬁe
gr:evance procedures contained in Art. III, § 1 of the CBA noted above.

| The Charter Amendment also modified the CBA’s promotion procedures As

indicated above, the Charter Amendment removed the positions of Police Chief and

Biid

2
/id
% / Unfair Labor Practice Charge, 2002-ULP-10-0677, Oct. 17, 2002; Ex. A, Art. (1 Grievance Pracedure

{Labor Agreement by and between Queen City Lodge Na. 69, Fratema! Order of Police and the City of

Cincinnati for the Years 2001 [and)] 2002)(emphasis added).
2 f Unfair Labor Practice Charge, 2002-ULP-10-0677, Oct. 17, 2002; Ex. B at 4 (City of Cincinnati

Ordinance No. 238-2001).
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Assistant Police Chief from classified civil service.”® The Charter Amendment thus made
appointments to the Chief and Assistant Chief positions exempt from ‘_comp\etitirve_
_examination réquirements.lg SERB concluded the CBA did not specify the promotional
. ‘process for Assistant Police Chiefs>® This conclusion fails to consider that prior to the -
" Charter Amendment,” all police officers were in the classified civil service and that ai!
'_:'i_f_écant positipp:s-;:gbc;yé_:the_-_:_'a;x_ik of patrolman werc_filfcd through the “Rule of 1”7 as
contained in R. C. § 124.44 and referenced in the language of Art. V1L, § 22 of the CBA
8 22‘»)_. § 22 Stétes, in.:elevarllt part: '
Upon the effective date of the officer’s actual voluntary cessation of the
* duties of said position, such position shall immediately become vacant and
shall be immediately filled from the existing promotional eligibility list for
that officer’s rank, or shall be filled through the competitive promotional

examination process mandated by state civil service law! :

Therefore, the lack of an exXpress mention of Assistant Police Chief in § 22 is immaterial

because all police officers above the rank of patrolman were promoted in like manner. The

court finds SERB’s determination that the Charter Amendment did not conflict with the
CBA is unreasonable. The court concludes the provisions of the Charter Amendment

removing the Assistant Police Chief position from the classified civil service and allowing

# / Unfair Labor Practice Charge, 2002-ULP-10-0677, Oct, 17, 2002; Ex. B at 4 {City of Cincinnati
Ordinance No, 238-2001). s

¥/ Ohio Rev. Code § 124.44 (West 2006). But note: “The positions of police chief and assistant police
chief shall be in the unclassified civil service of the city and exempt from all competitive examination
requirements. The city manager shall appoint the police chief and assistant police chiefs to serve in said
unclassified positions. . . . The incumbent officers in the police chief and assistant police chief positions at
the effective date of this Charter provision shall remain in the classified civil service until their position
becomes vacantf,] after which time their positions shal be filled according to the terms of this section.
Unfair Labor Practice Charge, 2002-ULP-10-0677, Oct. 17, 2002; Ex. B at 2.

» / SERB Opinion 2005-006 at 5, 14.
31/ Unfair Labor Practice Charge, 2002-ULP-10-0677, Oct. 17, 2002; Ex. A at 33-34 (Labor Agreement by

and between Queen City Lodge No. 69 Fraternal Order of police and the City of Cincinnati for the Years
2001 and 2002} (emphasis added).
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the City Manager to fill vacancies in those positions conflicted with Art. III, § 1 and Art.

VIL §22 ofthe CBA

Unfair Labor Practice

: Héving concluded the Charter Amendment conflicted with the CBA, the court then
: Iooks to see if thc couﬂict constitutes an unfair labor practice. -It is an unfair labor practice = = -
) _ for a pubhc employer its agents or representanves to:

e (1) Interfere with, restraln or coerce employees in the exercise of the
rights gua.ranteed in Chapter 4117 of the Revised Code or an employee
organization in the selection of its representatwe for the purposes of

" collective bargammg or the adjustment of gnevances
* xh

~(5) Refuse to bargain collectivcly with  the representétive 'of his.
employees recogmzed as the cxcluswe representatwe or cemﬁed pursuant
to Chapter 4117 of the Revised Code.”?

SERB correctly determined that mld-term changés in Assistant Police Chief

promotion procedures required collective bargaining.™ Such collective bargaining did -

‘not oceut prior-to the City.passing-the ordinance placing the Charter Amendment on-the -« -« == - oo o

ballot. The City’s enactment of Ordinance No. 238-2001 (“Ordinanbe”), which placed
the Charter Amendment on the ballot, constitutes an unfair labor practice unless the

Ordinance falls within one of two SERB-created exceptions.

A party cannot modify an existing collective bargaining agreement without
the negotiation by and agreement of both parties unless immediate action is
- required due to (1) exigent circumstances that were unforeseen at the time
of negotiations or (2) legislative action taken by a higher-level legislative
body after the agreement became effective that requires a change to

conform to the statute. >

* j Any distinction regarding the nature of the incumbent’s departure from his or her position is irrelevant,
as section 22 refers to those officers who choose “Option 17 for any reason. “Notwithstanding any other
provision of this Section, an employee who . . _ selects Option | above . .. .” Labor Agreement by and
between Queen City Lodge No. 69 Fraternal Order of Police and the City of Cincinnati for the Years 2001
fand] 2002, Art. VII, § 22 (emphasis added).

33/ Ohio Rev. Code § 4117.11(A) (West 2006).

M / SERB Opinion 2005-006 at 17.
1 1d. at 18 (quoting In re Toledo City School Dist Bd. of 4, SERB 2001-005 (9-20-2001).
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SERB found the instant facts do not involve the “exigent circumstances’ exception
in Toledo. 3 The court thus tume to the second To[edo ex\.epuon noted above ‘Hngher—
,1eve£ 1egvslatwe hodv is not defined in the Ohio Revised Code. Notmcr 1t may define a
i_'_'term not defined in the Ohio Revised Code as long as the deﬁmnon is consistent with the

o objectzves of Ohm Rewsed Code Chapter 41 17, ni? SERB found the voters of !he City of

Cmcmnatl constﬂutede ‘hxgher-level Ieglslatwe body' “under the second exceptmn to the

.'bargammg requuement set forth in Toledo 3 The court -finds SERB s deﬁmtlon is
mconsnstent mth the Ohm RCVISEd Code followmg two reasons. .
Fxrst the Ol-uo Revxsed Code generally describes ‘legls!atlve body’ as an elected or
mappomtecl pubhc body “with budgetary ‘authority.”® ‘Leglslature has been commonlyv
defined as “a dehberatwe body of persons, usually elective, who are empowcred to make,

change or repeal the laws of a country or state; the branch of government having the -

power to make laws as distinguished from the executive and judicial branches of _

govemment (0 Both the common deﬁmnon as wc]l as the deﬁmtzons contamed in
Chapter 4117, reflect traditional themes concerning the republican form of government,
wherein the people elect their representatives. Simply put, an electorate cannot reascnably

be considered a deliberative ‘body’ with budgetary authority over a public jurisdiction.

Jﬁflat. .
Nyid at 19,

Nrd
¥ / 82e Ohio Rev. Code § 4117.10(B) (West 2006) ("As used in this section, "lcglslanve body" includes the

governing board of a municipal corporation, school district, college or university, village, township, or board
of county commissioners or any other body that has authority to approve the budget of their public
jurisdiction and, with regard to the state, "legislative body" means the controlling board. As used in this
section, "legislative body" includes the governing board of a municipal corporation, school district, college or
university, village, township, or board of county cammissioners or any other body that has authority to
approve the budget of their public jurisdiction and, with regard Lo the state, "legislative body" means the
controlling board”); Ohio Rev. Code § 4117.14(CY{(6)(b) (West 2006)(* As used in division (C}(6){(a) of this
section, "legislative body" means the controlling board when the state or any of its agencies, authorities,
commissions, boards, or other branch of public employment is party to the fact- finding process™).

% / The Random House Dictionary of the English Language 1099 (2d ed. 1987).

4
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‘The people’ are not a branch of the government. SERB’s finding that electorates fall

within the scope of ‘higher-level legislative body’ cannot be reconciled with the explicit
statutory definition of ‘legislative body’,

‘legislature’ beyond the breaking p_cﬁnt.

. Second, and more importantly, the term ‘higher—leﬁgl legislative body’ connotes a

situation wherein"a superior legislative or exccutive authority acts ‘beyond the control of

‘the pubhc entity CBA party in such a manner as to modxfy or otherwise frustrate the

purpose of a CBA SERB claims the people of the Ctty of Clncmnatl are a ‘hlgher Ievel

legislative body’ and maintains the electorate, and not the City, was responsmblc: for the

" Charter Amendment provisions i‘émdving the Assistant Police Chief positions from the

classified civil service and allowing the City Manager to fill vacancies in these positions.“

However, this finding glosses over the one obvious, material fact in this case:” but for the

City's enactment of the ordinance placmg the Charter Amendment on the ballot, the

e[ectorate couId not have approved saxd provasmn

By enacting the ordinance in question, the City put in motion a process which

ultimately modified the existing CBA without the negotiation by and agreement of the

Union. The City, through SERB thus comes before the court with unclean hands. The

court cannot condone a procedure allowing any ‘Ieg:slanve body’ to place a measure on
the Balloi tnnt would unilaterally modify a CBA term to which-it is 4 party, and then
absolve itself of culpability through a plebiscite’s veneer of legitimacy. Such procedures
would undcubtedly provide A strong Vdisincentive for legislative bodies to bargain with

their union employees in good faith. Such a course of action therefore contradicts the

%'/ SERB Opinion 2005-006 at 19.

as the finding strains the plain meaning of

<O

co
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spirit of, and is inconsistent with, the objectives of Chapter 41 17 of the Revised Code.

For _the'f'ere'goin_g t'wq_reasons, SERB’s finding is inconsistent with the objectives
of Chaeter 41 17 of the Revised Cads. The.court finds SERB’s determination that the term
‘hlgher-ieve! iegxslatlve body mcludes a po[mcal }urlsdwtxon s e!ectorate is unreasonable.
The court thus concludes the Ctty committed an unfair labor pmctlce under sectlon
4117.11{A)S) of the Rev1sed Cede to wit: the City modified the ‘existing collective
bargammg agreement wnthout the negetlanon by and agreement of the Union. Pursuant to
secttqn 41_1(7.13(D__) _of the _Fgeygsed C_ode_,‘ the court determmes the Order in SERB Opinion

‘2005-006 is unsuﬁported by substantial evidence in the record. As such, the City

) -Improperly deme_d.Ceptam Gregmre a prornot:on to Assistant Chief.

Motion to Dismiss

T"he court now addresses SERB s Motion to Dismiss the appeal of case number

A0509296 f' Ied pursuant to Cw R 12(B)(1) The uncontroverted ewdence md:cates that

-the Umon ﬁled an unfair labor praetlce charge w:th SERB on July 29, 2004 (SERB Case
No. 2004.ULP-07-0427) alleging a second Assistant Pohce Chxef vacancy had occurred
following the passage of the Charter Amendment in which the City failed to promote an
officer from the active promotional list that existed at the time. “After the investigation,
SERB initially found probable cadse to believe the City had committed an unfair labor
praetice. The allegations in the charge, however, were {identical to those of Case No. 2002-
ULP-10-0677. . . . [SERB] dismissed the charge in case number 2002-(ULP-10-0677 and

issued its opinion on September 20, 20035 2 n its Directive mailed October 24, 2005,

SERB stated “{s)ince [SERB] has already held that the allegations underlying Case No.

42 1 Mot. to Disrniss at 3.



2004-ULP-07-0427 lack merit, [SERB] sua sponte vacates its pfobable cause finding in
Case No. 29047ULP-07-0427 rfo; reasons set fp_rth in SERB V. _Ci!y of C‘zfnqirmatz’, SERB

2005-06 (9-8-05).” o
Motmns to dismiss are govemed by Ohio Rule of le Procedure 12(B) Civ.R.

12(B) states, in relevant part:

Every defense, in law or fact, to a claim for relief in any pleading, whethera’
claim, counterclaim, cross-claim, or third-party ¢claim, shall be asserted in
the responsive pleading thereto if one is required, except that the foIlowmg
defenses may at the option of the p]eader be made by motion:

(1) lack of junsdlctlon over the subject matter . . .. %

~ “The standard to apply for a dismissal pursuant to Civ.R.lQ{B)(]), Jlack of

jurisdiction over the subject matter, is whether the [appellant] has alleged any cause of

action which the court has authority to decide.”®

SERB argues the court lacks jurisdiction over the second appeal because the -

.dismissal does not_constitute.a quasi-judicial ad_[udlcanon ~The-Union-claims-the-tnstant -~ - -

Directive constitutes an adjudiéation. Specifically, the Union argues that “as the merits are
identical in both [unfair labor practice (“ULP”)] cases, the adjudication on the merits in the

first ULP equates to adjudication on the merits in the second ULP.™

Upon a review of the record, the court finds SERB’s motion lacks merit. SERB
made an initial probable cause finding stating the City had committed an unfair labor

practice in Case No. 2004-ULP-07-0427. SERB expressly vacated this probable cause

* 7 1d, Ex. A (Directive, Case No. 2004-ULP-07-0427, Oct. 24, 2005).

*/ Ohio R. Civ. P. 12(B){West 2006).
5t Johnson v. Wilkerson. (App. 4 Dist., 1992), 84 Ohio App 3d 309, 516. See, also, Aveo Financial Services

Loan, Inc. v. Hale (App. 10 Dist. |987) 36 Ohio App.3d 63.
“ / Mot. to Dismiss at 4 (citing South Community, Inc. v. SER8 (1988), 38 Ohio St3d 224).

T/ Mem. in Opp. at 3-4.

I
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finding “for reasons set forth in SERB v. City of Cincinnati, SERB 2005-06 (9-8-05).”5‘E
The court concludes SERB’S ' reference to its previous Order was shorthand for
mcorporatmg the entire analys:s of SERB 2003-06 into its Du’ectwe in this second ULP
complaint. As such the court finds SERB mcorporated its ad_;udxcanon of SERB Case No.
'2002‘ULP 10—0677 (SERB OplIILOEl 2005 -006) 1nto its Directive vacatmg its probable
cause f ndmg in SER.B Case No. 2004 ULP-07- 0427 Because the Directive vacatmg its
probable cause ﬁnd_lng consntutcd an adjudIC&thI'l of Case No 2004-ULP-07-0427, the
_ couft finds jurisdfqﬁon ;c_).ve.r_the_ subject r_na_&er of this appeal was proper. |
o DECISION |

' SERB Opinion 2005-006 is SET ASIDE. SERE’s Motion to Dismiss Case No.

2004—ULP-(.)7~0427, is DENIED. The claims are REMANDED to SERB for adjudication

consistent with this Decision.

mcﬂARb A BERNAT

MAGISTRATE
COURT OF COMMON PLEAS
Copies sent by Clerk of Courts to:
Stephen S. Lazarus, Esq. Michael D. Allen, Esq.
Kimberly A. Rutowski, Esq. Principal Assistant Attorney General
Hardin Lefton Lazarus & Marks LLC Executive Agencies Section
915 Cincinnati Ciub Building Labor Relations Unit
30 Garfield Place 30 East Broad Street; 26" Floor
Cincinnati, Ohio 45202-4322 Columbus, Ohio 43215-3400

7 Id; Ex. A (Directive, Case No. 2004-ULP-07-0427, Oct. 24, 2005).
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NOTICE

Objections to the Magistrate’s Decision must be filed within fourteen days of the

filing date of the Magistrate’s Decision. If this decision contains findings of fact and =~ - =~ = =

conclusions of law, a party shall not assign as ervor on appeal the court’s adcption of any =i .

Cfl nchnor of f:lCt or conciusmn of law in this decision unless the party t1me[y and

_. Spemﬁcally objects to that finding or conclusmn as requxred by Civ.R. 53(E)(3)

' CERTIFICATE OF SERVICE

THEREBY CERTIFY THAT COPIES OF THE FOREGOING DECISION HAVE

_BEEN SENT BY ORDINARY MAIL TO ALL PARTIES OR THEIR ATTORNEYS AS — =~

" PROVIDED ABOVE.

o LB DLp o f\ WMU
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SERB OPINION 2005-006

SRR STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

in the Matter of
- State '.Employrnent Refaftionstard,
e | Compiainant,
: W
| Ctty of Cincinnatl,
| Respondent
*"CASE NUMBER 2002-ULP-10-0677 -

: ORDER
(OPINION ATTACHED)

Before' Chairman Drake, Vice Chairman Gillmor, and Board Member
Verich: SeptemberB 2005.

(“Union” or "intervenor’) filed an unfair labor practice charge against the City of
Cincinnati (“City” or “Respondent”) alieging that the City violated Ohio Revised
Code §§ 4117.11(A)1) and (AX5). ©On February 27, 2003, the State
Employment Relations Board ("SERB" or “Complainant”™) found probable cause
to believe that the City viclated Ohio Revised Code §§ 4117.11(A)(1) and (A}S)
by unilaterally changmg the terms and conditions of employment for Asssstant

Pohce Chiefs.!

on Apnl 10, 2003, a complaint was issued. On April 16, 2003, the Union
fied a mation to intervene, which was granted in accordance with QOhio
Administrative Code Rule 4117-1-07(A). On August 19, 2003, folicwing a
hearing on May 23, 2003, the Administrative Law Judge. issued a Proposed
Qrder in which she recommended that the Board find that the City had vioiated
Ohio Revised Code §§ 4117.11(A)1) and (A)(5) by unilaterally changing the
terms and conditions of employment for Assistant Police Chiefs, ie., its
promotion processes

The Clty filed timely exceptions, to which the Complainant and the
Intervenor filed responses. The City also filad a motion for oral argument, which
the Board granted on January 8, 2004. The Board heard oral arguments on March
19, 2004. During the period following oral argumient, the City and the Union
separately filed notices of additional authority with the Board.

A e 039035

On October 1? 2002 Queen Clty Lodge No 69 ‘Fraternal Order of Policé™ B




Order _ _
Case No. 2002-ULP-10-0677
Date L ' N
Page2of2 !

 After raviewing the complaint, answer, findings of fact and evidence, legal
briefs, and all other filings inthis case, the Board amends the Administrative Law

Judge's Finding of Fact #10 to add the following language: “On January 15, -
2004, Arbitrator Hyman Cohen denied the grievance. (S. 18, Jt. Exh..7; City's -

Motion to Supplement Record filed January 29, 2004)"; amends.Conclusion of
Law No. 3 to read as follows: 3. The City of Cincinnati did not violate Ohio
Revised Code §§ 4117.11(A){1} and (A)(5) by unilaterally changing the terms
and conditions of employment for Assistant Police Chiefs by failing to promote
Captain Gregoire t0 a vacancy in the pasition of Agsistant Palice Chief’; adopts
the Administrative Law Judge's Findings of Fact and Conclusions of Law as

COUETERTRT L

amended, dismisses the complaint, and dismisses the unfair labor -practice -

- charge with prejudice.
O its s'«':;":i::i‘d'e‘;’*:'e'd.""i o

DRAKE Chairmaﬁ; GILLMOR, Vice Chairman; and VERICH, Board
Member, concur. ‘ o .

et linin

You are hereby notified that an appeal may be perfected, pursuant to Ohio
Revised Code § 4117.13(D), by fiing a notice of appeal with the State
Employment Relations Board at 65 East State $treet, 12" Fioor, Columbus, Ohio
43215-4213, -and- with the court of common pleas in the county where the unfair
labor practicé in question was alleged to have been engaged in, or where the
persan resides or trangacts business, within fiteen days after the mailing of the
State Employment Relations Board's order.,

§ P

« | certifsi( that a copy of this document was served upon each party's

HE -{f
represgntativg by certified mail, return receipt requested, this _ z’%f T day

of

DONNA, J. GLANTQIN ADMINISTRATIVE ASSISTANT

500036

b CAROL NOLAN DRAKE, CHAIRMAN e



SEREB OPINION 2005-606

- STATE OF CHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BEOARD

-in the Matter of

" State Employment Relations

: Comp!aih‘an’t,v "

v
_ _cny of Cincinnati,
o Respondent. _ _
_Case No. 2002-ULP-10-0677
R OPINION -

GILLMOR, Vice Chairman:

This matter comes before the State Empfbyment Relations Board ("Board" or
_ "Complainant’) upon the issuance of a Proposed. Order, the fiing of exceptions.to.the .
Propdsed Order by the Resp.ondent, City of Cincinnati ("City"), the filing of responses to
exceptions by the !nter\}enor,'Qu_een City Lodge No. 69, Fraternal Order of Police
(“Union"), and the Compiainant, and the oral arguments presented to the Board by the
partieé. For the reasons that follow, we find that the Reshondent did not commit an
unfair labor practice in viclation of Ohio Revised Code ("O.R.C.") §§ 4117.11(A)(1) and
(A)(5) by unilaterally changing the terms and conditions of employment for Assistant

Police Chiefs when it did not promote Captain Gregoire to a vacancy in the position of

Assistant Police Chief. : ; ,

. BACKGROUND

The City is a charter municipality with home-rule authority as provided by the

Ohio Constitution. The Union is the exclusive representaﬁve for two bargaining units

030037



OPINION
Case No. 2002-ULP-10-0677
Page 2 of 21

coilectzvely compr:smg all sworn members of the Cttys poiice dz\nsmn The Clty and the
Union were parties to a col!ecttve bargatnlng agreement ("CBA) governmg the
supervisors' unit effective December 10, 2000 through December 31, 2002, confaining a

grievance procedure that culminates in final and binding arbitration,

- On August 1, 2001, the'City Council passed an emergency ordinance p!écing an
the Nevember 6, 2001 ballot a 2001 Charter Amendment modifying Article V_ofthe‘City |
Charter (the 'Charter Amendment") On November 6, | 2001, the Charter Amendment'=
passed with a ma;onty of votes Under the terms of the Charter Amendment a person

| who holds a posntion in the classnﬂed civil service that becomes unclassn"ed under the

| terms of the Charter Amendment shall be deemed to hold a position in the C_ia%&_!f!ﬁg S

civil service until he or she vacates the position, after which time the position shall be
filed as an unclassified position. The position of Assistant Police Chief became
unclassified under the Charter Amendment, and, under its terms, future vacancies

would be filled through appoinfment by the City Manager.

"Befare the Charter " Amendment | passed “all promotlons 'to vacancies in the
classification of Assistant Police Chief were made from the civil service promotional
eligibility list following the "Rule of 1.” Under the "Rule of 1,” if a vacancy exists in
municipal police department above the rank of patrol officer and an eligibility list exists,
the municipal civil service commission shall immediately certify the name of the person
with the highest rating, and the appointing authority shafl appoint that person within
thirty days from the date of certification, pursuantto O.R.C. § 124.44.

4

On Septembér 10, 2002, Assistant Police Chief (Lieutenant Colonel} Ronald J.
Twitty submitted a notice of intent to retire within 90 days. Assistant Police Chief
Twitty’s retirement was effective December 7, 2002. During the time period from
September 10, 2002 to December 7, 2002, Assistant Police Chief Twitty was on paid

administrative leave.
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OPINION
Case No. 2002-ULP-10-0677
Page 3 of 21

The Umon filed Grlevance #29 02 regardlng whether Captam Stephen R.
Gregonre should be ptaced in the vacancy created by Assistant Palice Chief Twmttys

retirement. Captam Gregoire was the person with the highest rating on the promotional

“eligibility list for Assistant Police Chiefs.

'!ri:November 2002, the Union filed a motion for a preliminary injunction in the
Court of Common Pleas Hamilton County, Ohso On December 4 2002, the parties to
the common pleas court actlon filed an agreed Judgment entry ("Entry") In the - Entry,
the parties agreed to extend the explratlon date for the promotional eilglblllty list for

Assnstant Pehce Chiefs pendmg the final resolution of both this unfair labor practice

case and Grievance #2902, unless the parties mutually agree otherwise. The Entry

also set forth a procedure the parties agreed to follow should the City decide to conduct
a search and fill an Assistant Police ChlEf vacancy other than through the promotlonat

e|lgtbtllty list.

The City and the Union met to negotiate a successor collective bargaining

"“agreement o the Agreement that expired on December 31, 2002. The Cify and the

Union proceeded to fact finding and, subsequently, to binding conciliation. The
conciliator issued the award on July 2, 2003. The City had not filled the vacancy in the

position of Assistant Police Chief created by Assistant Police Chief Twitty's retirement.

On January 29, 2004, the City filed a motion to supplement the record; the City
provided a coby of the Arbitrator's Opinion, AAA No. 52 390 00595 02, rendered by
Arbitrator Hyman Cohen, Esq., on January 15, 2004, denying the Union’s grievance
(Grievance #29-02). Arbitrator's Opinion, Cify of ‘Cf'nc.:fnnati and Queen City Lodge
No. 89 Fraternal Order of Police, AAA No. 52 390 00595 02, issued 1-15-2004
(“Arbitrator's Award"). Arbitrator Cohen found that Section 22 of the CBA - specifically
the “voluntary cessation” language - is not applicable to the facts of this grievance.

On February 17, 2004, the Union filed a motion to supplement the record to include the

<
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ORINION
Case No. 2002-ULP-10-0677

FPage 4 of 21

parhes post hearlng br:efs from the grrevance arbstratlon and the arbitrator’s decrsxon

The motlons were unopposed and were granted by the Board on March 11 2004,

'On March 18, 2004, thé City filed a Notice of Citation of Additional Authority,
which contained a cooy of the common pleas court's decision in Oak Hills Loca!-School
- Dist Bd of Ed v. 'SERB,' 2004 SERB 4-14 (CP,-Hamilton, 2-23-04). On January 5, 2005,
the Union filed a Notice of Citation of Additional Authority, which contained a copy of the
appeliate court decisior} in Qak Hills Edn. Assn. v. Oak Hills Local School Dist. Bd. of
Edn., 168 Ohio App.3d 662, 2004-Ohio-6843, 2004 SERB 4-59 (1° Dist Ct .Apo;.
Hamilton, 12-17-2004). On February 28, 2005, the Unjon filed a Notice of Citation of
Additional Authority, which included the Report and Recommendations Essded by the
 fact finder, Michael Paolucci, on February 25, 2005, in SERB Case Nos. 2004-MED-08-
0741 and 04-MED-08-0742. On March 7, 2003, the Union filed a Nolice of Citation of
Additional Authority, which included City Ordinance 74-2005 in which it voted to approve
the fact-finder's report in SERB Case Nos. 2004-MED-08-0741 and 04-MED-08-0742.

On- June 14, 2005, the Union filed a Notice of Citation of Additional Authority, which

“contained the Conciliator's Opinion and Award of June 7, 2005, SERB Case Nos. 2004
MED-0741 and 2004-MED—0742, in which the City proposals to remove the newly

appointed Assistant Police Chiefs from the Bargaining Unit were rejected.

Al. DISCUSSION

A. The Unfair L.abor Practice Charge Was Timely Filed

“ In its exceptipns, the City alleges that the Administrative Law Judge erred in
determining that the unfair labor practice charge was both timely filed and ripe for
review. Q.R.C. § 4117.12(B) establishes a ninety-day period in which the charge must
be filed. In In re City of Barberton, SERB 88-008 (7-5-88), affd sub nom. SERB v. City
of Barbérfon, 1990 SERB 4-46 (CP, Summit, 7-31-90), the Board set forth the following

two-prong test to be utilized in determining when the statute of limitations begins to run:

00040



OPINION
Case No. 2002-ULP-10-0677
Page 5 of 21

" To begin ralling of the ninety-day period, two conditions must be
present. The first is the acquired knowledge, or constructive knowledge,
by the Charging Party of the alleged unfair labor practice which is the
subject of the charge. The second is the occurrence of actual damage to

the Chargmg Party resu[tmg from the alleged unfair labor practice.

The_Union filed its f’uhfair labor practice charge on October ‘l?‘, 2002,‘ appareetiy
based upon its belief that under the Agreement, the City was required to fifl the vacancy
being creaied by Assistant Pd[ice Chief Twitty’s then-upcoming retirement within thirty
_ days of September 10, 2002 the date on which he submatted his notice of intent to

retire. The Cltys refusal to appomt Captam Gregmre to fill the vacancy was the first
instance since the passage of the Charter Amendment that the City had sought to apply

the Charter Amendment's terms to the bargaining-unit members.

" The unfair labor practice charge may have been prematurely filed since the
effective date of Assistant Police Chief Twitty's retirement was not until December 7,

2002. But the unfalr iabor practlce charge was not filed after the expiration of the :

| -Irmltations penod and it most certamly was rlpe “for review when SERB issued the

complaint in this case on April 10, 2003. Thus, the City's timeliness and ripeness

arguments are denied.

B. Cagtain'Greqoire Did Not Have A Contractual Right To The Promotion

The Agreement does not specify the promotional process for Assistant Police
Chiefs. The parties stipulated that they have historically followed the “Rute of 1" when
filling promotional vacancies. The “Rule of 1" is set forth in the state civil service law

under O.R.C. § 124.44.

Article VI, Section 22 of the Agreement, entitled “Terminal Benefits,” mentions
the filling of vacancies. This provision does not describe the promotion process itself.

Instead, the provision discusses the process whereby a bargaining-unit member must

<o

o
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retire due to'itlness' or injury but elects to remain on the peyroll unti! his or her leave

balances are exhausted rather than takmg a Iump sum payment Et'aleo deecr_i‘l:)_ee '

.when a posmen becomes vacant, stating: .

_ Upon the eﬁective_ date of the officer's actual voluntary cessation of the = °~
~ duties of said position, such paosition shall immediately become vacant and
“shall immediately be filled from the existing promotional eligibility list for
..that officer’s rank, or shail be filled through the competlt:ve promot[onal
'examlnatlon process mandated by state civit service Iaw :

The foregomg prows:on m Artxcle VI, Section 22 of the Agreement was at issue
in Grievance #29- 02 which eventuauy went to arbitration. After outhnlng the events that
_led to Assistant Pe!lce_ Chief Twitty's retirement, Arbitrator Cohen stated: “Th_e phrase
‘actual voluntary cessation of duties of suich position’ in Section 22 implies a choice with
respect to reIinduishing the duties of the position. There is nothing in the evidentiary
record to infer that Twitty had such a choice.” See Arbitrator's Award, p. 10. On this

issue, the arbitrator found:

~In-summing-up -this~aspect of the dispute-between-the parties; the -~
evidentiary record establishes that. there was no “actual voluntary
cessation” by Twitty of the duties of his position to warrant that the position
of Assistant Poiice  Chief "shail immediately become vacant and shall
immediately be filled from the existing promotional eligibility list for that
officer's rank” as required by the Forced Retirement provisions of

Section 22 of the Labor Agreement,

td atp. 13. In the Conclusion of the Arbitrator's Award, Arbitrator Cohen held: "There is
no question that the Grievant [Captain Gregoire] has an exemplary background, service
with the City, and cheracter. However, the interpretation of the applicable terme of
Section 22 of the Agreement governs this dispute. Accordingly, the grievance is
denied.” |d atp. 24. Thus, Captain Gregoire had no contractual right to the promoation.

' Joint Exhibit 27, pp. 30-31.
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C.

Captain Gregoire Did Not Have A Statutory Right To The Promotion

The next question is whether Captain Gregoire had -a statutory right to the

position under O.R.C. § 124.44, which provides as follows:

Noihosition above the rank of pa'trolman in the police depahment shall be

filled by original appointment. Vacancies in positicns above the rank of

patrolman in a police department shall be filled by promotion from among

| persons holding positions in a rank lower than the position to be filled. No

pasition above the rank of patrolman in a police department shall be filled

. by any person unless he has first passed a competitive promotional
examination. Pramotion shall be by successive ranks so far as practicable,

and no person in a police department shall be promoted to a position in a

rank. No competitive promotional examination shall be held unless there
are at least two persons éligibie to compete. Whenever a municipal or civil
service township civil service commission determines that there are less
than two persons holding positions in the rank next lower than the position
to be filled, whao are eligible and willing to compete, such commission shall
allow the persons holding positions in the-then next lower rank who are
eligible, to compete with the persons holding positions in the rank fower

that fixed for the rank in which such position is classified, shall be deemed
a promotion, except as provided in section 124.491 of the Revised Code.
Whenever a vacancy occurs in the position above the rank of patrolman in
a police department, and there is no eligible list for such rank, the
municipal or civil service township civil service commission shall, within
sixty days of such vacancy, hold a competitive promotional examination.
After such examination has been heid and an eligibie list established, the
commission shall forthwith certify to the appointing officer the name of the
person receiving the highest rating. Upon such certification, the appainting
officer shall appoint the person so certified within thirty days from the date
of such certification. If there is a list, the commissior shall, where there is
a vacancy, immediately certify the name of the person having the highest
rating, and the appointing authority shall appoint such person within thirty
days from the date of such certification.

No credit for seniority, efficiency, or any other reason shall be added to an
applicant's examination grade unless the applicant achieves at least the
minimum passing grade on the examination without counting such extra

credit.

~ higher rank who has not served at least twelve months in the next lower ... ..

- than~the—paosition —to--be—filled-~An--increase ~in-—-the -salary~-or--other- - - -
compensation of anyone halding a position in a police department, beyond -

6c0043
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‘The City asserts that as a Charter City it is not covered by state civil service law.
“Express charter authorization is necessary to enable municipalities to adopt ordinances
or administrative rules that will 'prevail over statutary provisions in case of conflict”
 State ex rel. nghtﬁe/d v. Indian Hill. (1994), 69 Ohio St.3d 441, 633 N.E.2d 524,

Syl labus.

'O.R.C. § 4117.10(A) provides in relevant part as follows.

An - agreement between a public employer and :an. exclusive -
representative entered into pursuant to this chapter governs the wages,
hours, and terms and conditions of public employment covered by the |

 agreement. If the agreement provides for a final and binding arbitration of =
- grievances, public employers, employees, and employee organizations
are subject solely to that grievance procedure and the state personnel’
‘board of review or civil service commissions have no jurisdiction to receive
and determine any appeals relating to matters that were the subject of a
final and binding grievance procedure. Where no agreement exists or
where an agreement makes no specification about a matter, the public

employer and public employees are subject to all apphcab!e state orfocal 7

T faws Tor Tordinanceés  pertaining tothe wageés, hours, and ferms "and’
conditions of employment for public employees. (emphasis added)

| In State ex rel. Bardo v. City of Lyndhurst {Ohio 1688) 37 Ohio St.3d 106
(“Bardo”), the Ohio Supreme Court addressed the application of O.R.C. § 124.44 to the
promotion of a police cofficer to a vacant lieutenant position iﬁ a city with home rule
powers under the Ohio Constitution. ‘The Court étated, at 110, the following:

Although the Constitution gives municipalities the authority to adopt home
rule, local self-government, the exercise of those powers by the adoption
of a charter should clearly and expressly state the areas where the
municipality intends to supersede and override general state statutes.
Accordingly, we hold that express charter language is required to enable a
municipality to exercise local self-government powers in a manner
contrary to state civil service statutes.

0o
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The Court in Bardo found that the Lyndhurst Charter did not ccntam a clear and

express exerc;se of the home rule powers spemfca!ly authonzmg the cwll serwce :

commission to adopt rules with regard to certification of names frem promotion lists, As~ v

a result, 'neither the commission's rules nor the charter superseded the requirements of
- O.R.C. § 124 44 as to certlf'catlon of candidates from eligibility fists. Ccn-sequently
when a vacancy in a position arose under that statutory sectien, the hlghest-ranked

employee on the current elignbxlaty list was entitled to a writ of mandamus compelling the

city to appoint him to the vacancy. )

The reccfci-'in this casedoes not indicaté'that the City exercised its home raie
powers in this area before the passage of the Charter Amendment on November §,
2001. The parties stipulated that before the passage of the Charter Amendment, “ali
promotions to vacant positions within the classification of Assistant Police. Chief were
made from the promotional eligibility fist pursuant to the Rule of 1.2 Thus, the City’s

* argument would fail if the vacancy occurred before November 6, 2001,

No positions above the rank of patrolman in the police department
shall be filled by original appointment. Vacancies in positions above the
rank of patrolman in a police department shall be filled by promotion from
among persons holding positions in a rank lower than the position to be
filted. No position above the rank of patrolman in a police department
shall be filled by any person unless he has first passed a competitive
promotional examination. Promotion shall be by successive ranks so far
as practicable, and no person in a police department shall be promoted to
a position in a higher rank who has not served at least twelve months in
the next lower rank. * * * Whenever a vacancy occurs in-the pasition
above the rank of patrolman in a police department, and there is no
eligible list for such rank, the municipal or civil service township civil
service commission shall, within sixty days of such vacancy, hold a
competitive promotional examination. After such examination has been
held and an eligible list established, the commission shall forthwith certify
to the appointing officer the name of the person receiving the highest

2 Stipulation 15.

-

" “Establishing the date of a Gacancy is also important under O.R.C. § 124.44: 7
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rating. Upon such certification, the appointing officer shall appoint the
person so certified within thirty days from the date of such certification. If
there is a list, the commission shall, where there is a vacancy, immediately
certify the name of the persen having the -highest rating, -and.the. . -

~ appointing authority shall appaint such persen within thirty days from the_

date of such certif cation

Un‘der the “Rule ofr‘i ' within approximately 30 days from the'date of the \-/e'cancy,_

the person with the highest rating on the promotionai eligibility list is to be appointed to

the Vacancy'. A Promational Eligibility List for Assistant Police Chief (Lie'Ut'enant o

~Colonel) was approved and posted by the Cincinnati Civil .Service Commission on

October 24, 2001, with an expiration date of October 23, 20023 The record does not

' contam a promotionai eligibility list for any period after October 23 2002,

The Agreement does not specifically state when a vacancy occurs. Article VIII of
the Agreement is titled “Publication of Assignment’ and "Availability.” [t states in part:
“When a new assignment or vacancy in an existing assigned area becomes available by

availability shall be forwarded to afl units W|th|n ten (10) days of creation of the new

assignment or vacancy and conspicuously posted.”

in the Proposed Order, the Administrative Law Judge found that the vacancy
appeared to have begun, consistent with the language cited above from Article VIi,
Section 22 of the 'Agreement, on September 10, 2002, when Assistant Police Chief

Twitty submitted his letter and went on paid administrative leave. Butthe Administrative -

Law Judge ‘did not have the benefit of the Arbitrator's Award that interpreted this

provision.

If the vacancy occurred when Assistant Police Chief Twitty submitted his

retirement on September 10, 2002, the promotional eligibility list was still in effect. The

® Jt. Exh. 7; Transcript 149-150.

0
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civil servlce commission was requlred to |mmed1ately certlfy the name of the person

havmg the hlghest ratmg, and the appomtlng authorrty was‘requwed to appomt that

© person within thirty days from the date of such certlfcatlon 7
when Assmtant Police Chief Twitty's retirement was effectlve wh|ch was December 7,

2002, then-the City had exercised its home rule powers threugh the Charter

Amend meht.

In the absénce of !angﬁage in the Agreement‘deﬁning when a vacancy occurs,
we must revert to the state cnnl service law if the mumcrpallty has not exercised its
home rule powers on this pomt In McCarter v. City of Cincinnati (Chio App. 1 Dist., 1 1-
25-1981) 3. Ohlo__App 3d 244, 444 N.E.2d 1053, 3 O.B.R. 276, the City of Cincinnati_

claimed that under the home ru_re and civil service provisions of the Ohio Constitution —
Sections | 3 and 7, Article XVIHI, and Section 10, Article XV, Ohio Constitution,
respectively - the appoin_ting'éuthorify can determine whether or when a vacancy
-gceurs, and that in the absence of any ordinance establishing a spacific complement of
police capt'ains, a vacancy does not occur upon the retirement of an incumbent captain
" Rt the Gity manager decides fhat the position is to be filed. The court disagreed with

this argument. Instead, the court held:

We have no difficulty in affirming the trial court's conclusion that the
retirement of Captain Stout created a vacancy that had to be filled in
accordance with R.C. 124.44. Among other conceivable circumstances
creating a vacancy, a vacancy in public office occurs when a position that
has been established and occupied becomes vacant (by reason of the
death, retirement, dismissal, promotion or other permanent absence of the
former incumbent). Ballantine's Law Dictionary 1331 (3 Ed. 1969).

We hold that a vacancy in that position was created by’ the
retirement of the incumbent during the continuance of the position, without
the necessity of any further action whatsoever. The vacancy occurred
even though the city manager as appointing authority did not "declare” it to
be in existence. There is no requirement for certification of a vacancy in
the police department under R.C. 124.44, as there is under R.C. 124.48 in
the case of a vacancy in the fire department.

0560047
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tn Bardo and [ater in Zavisin v. Crty of Loveland (1989) 44 Ohro St 3d 158 541
N.E.2d 1055 the Oh|o Supreme Court C|ted wrth approvai MoCan‘er v Cn‘y of

~ Cincinnati, 'supra..- Therefore, the vacancy in the présent -case :occurred “upon the . -k
retirement of Assistant Police Chief Twitty, which was effective December 7, 2002, and -

after the Charter Amendmentwas approved on November 8, 2001.*'

D.. _ The Charter Amendment Does Not Conﬂlct With The Provnsrons Of The

Collectuve Bargaznmq Agreement

The next questron to be addressed is whether the Charter Amendment approved'

‘on November 6, 2001, was in conﬂlct with the parties’ colleot:ve bargamlng agreement

- In_the case, Jurcisin v. ,_Cuyehoga Cty. Bd. of ‘Elections (1988); 35 Ohio St,_3_d 137,

appellants Paul Jurcisin and the Cleveland Police Patrolmen's Aseociation ("CPPA")

sought an m;unctlon prior to the eleot|on in the Cuyahoga County Common Pleae

Court, against the submrssron of the proposed charter amendment to the voters

In JU!’CISIn the proposed charter amendment sought to estabhsh a polroe rewew :

"board to |nvesttgate comptalnts of. potroe mnsoonduct and to reoommend drscrplrnary
action. The trial court declared the unofficial election resuits null and void, enjoined the
certification of the election results by the board of elections, and enjoined the
amendment from becoming part of the charter, ruling that under O.R.C. § 4117.10(A),
the amendment would conflict with the city's colleetive bargaining agreements with the
appellant CPPA and was therefore void. Upon appeal, the Eighth District Court of
Appeals held that no conflict existed between the charter amendment and the collective
bargaining agreements. It further noted that O.R.C. §4117.10(A} does not invalidate
laws that conflict with pfovisions of a collective bargaining agreement. Instead, the
statute provides that, in the event of a conflict between a law and a particular collective

bargaining agreement, the agreement rather than the law governs the relationship

between that particular bargaining unit and the employer.

00004
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in upholding the declslon of the Court oprpeals, ChiefJustice Moyer stated:

7 Appellants argue that the grievance procedures contained in the collectwe_ ’
bargaining agreements are in conflict with the police review board =
process. Under R.C. 4117.10(A), where a law conflicts with a wage, hour,
or term and condition of employment provision (such as grievance
procedires) found in a collective bargaining agreement entered into =
pursuant to R.C. Chapter, 4117, the collective bargaining agreement
prevails over the conflicting provisions of the law. ;

In his aﬁalysis','.-Chief Justice Moyer compared the managemenl ri.ghts clauses in
both contracts anrd__‘determilned__‘_tﬁat this was not a case of an attempt by a publie
employer to “disregard the‘_terrﬁs of their collective bargaining agreemsants whenever.
they find it convenient to da so.” .Mahoning Cty. Bd. of Mental Retardation v. Mahoning ..
Cty. TMR Edn. Assn. (1986), 22 Ohio St.3d 80, 84, 22 OBR 95, 99, 488 N.E. 2d 872,
876. Rather, this case involved the proper exercise of management powers created by

the city'ch‘arter and recognized in the collective bargaining agreements.

_The facts support the conclusmn that the City of Cincinnati’s Charter Amendment

dld not conflict with the collective bargaining agreement or O.R.C. § 4117.10(A). The
agreement between the parties contains a Management Rights article similar to the one

| found in Jurcisin. Under Article I, Ménagerhent Rights, the following language exists:

The FOP recognizes that, except as provided in this labor agreement, the
City of Cincinnati retains the following management rights as set forth in
Ohio Revised Code Section 4117.08(C) 1-9:

1. To determine matters of inherent managerial policy which include, but

are not fimited to areas of discretion or policy such as the functions and

programs of the public employer, standards of services, its ovefall

budget, utilization of technology and organizational structure,

To direct, supervise, evaluate or hire employees;

To maintain and improve the efficiency and effectiveness of

governmental operations;

4. To determine the overall methods, process, means, or personnel by
which governmental operations are to be conducted;

SN
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6. To suspend, discipline, demote or discharge for just cause, or lay-off,
transfer, assign, schedule, promote or retain employees; (Emphasis
added)
To determine the adequacy of the work force; e
To determine the overall mission of the emp!oye as a’ unit ‘of *
government; R
8. To effectively manage the work force; ' R

9. To take actions to carry out the mlssmn of the publrc employer as a S

-'}"governmental unit.”

N

Wth respect to these management rights, the City of Cincinnati sha[i have
the clear and exclusive right to make decisions in all areas and such’
decisions, except as otherwise provided in this Agreement, shal[ not be

subject to the grievance procedure,

The City is not required to bargain on subjects reserved to the
-management and direction of the City in Revised Code Section 4117.08 ~ ="~ ~ =~
except as affect wages, hours, terms and conditions of employment and

the continuation, modification, or deletion of this collective bargaining

agreement. The FOP may raise a legitimate complaint or file a grievance

based on this collective bargaining agreement.

In the Proposed Order, the SERB Administrative Law Judge stated: “The
" Agréement doés not “specify the promotional process” for Assistant Police Chiefs T T T T
(Proposed Order, page 4) Additionally, the Agreement contains, within Article Xill, an

integrity of Agreement clause, that states:

This contract represents complete collective bargaining and full agreement
by the parties with respect to rates of pay, wages, hours of employment or
other conditions of empioyment which shall prevail during the term hereof
and any matters or subjects not herain covered have been satisfactorily

. adjusted, compromised or waived by the parties for the life of this
Agreement. During the term of this Agreement neither the City nor the
FOP will be required to negotiate on any further matters affecting these or
any other subjects set forth in the Agreement.

Finally, the Agreement also confained Article XX, Abolishment of Promoted Positions,

which vested the City Manager with authority to abolish any promoted positions in the
police division in accord with Section 124.37 of the Revised Code or any successor

statute. While the abolishment of promoted positions is not the issue in this case, the

-
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inclusion of this Article within the parties’ collective bargaining agreement s further

indicatic"m'c;r'thé"ﬁndérétéhding between the pa&iéétﬁéf the 'City of Cincihn'é‘ti through

its City Manager maintained authorzty in determining, estaolsshmg, _and “setting’ the

“maximum number of authorized positions for a specrf’c promoted rank in the pohce

division.
-inlcluded ianguége that thé"“city manager shall appoint the police chief and assistant
police chiefs :_tdservé in said unclassified position,” does not conflict with the express
terms in the con'tr_act. See also Cincinnati v. Ohio Council 8, AFSCME (1981), 61 Ohio

. St.3d 658, 1991 SERB 4-87 (*Ohio Council &').

E. The Cltv D|d Not Commrt An Unfalr Labor Prachce

It_wo_uid appear, therefore, that the subsequent Charter Ame_ndment, which

The City is aileged to have violated O.R.C. §§ 4117.11(A)1) and (A)(5), which

provide in relevant part as follows: -

(A)ﬂ It is an unfair labor p'ractice'for a public employer, its agents,

(1)  Interfere with, restrain, or coerce employees in the exercise
of the rights guaranteed in Chapter 4117. of the Revised Code*™; -

Y ok ok

(5) Refuse to bargain collectively with the representative of its
employees recognized as the exclusive representative ™ pursuant to
Chapter 4117 of the Revised Codel.}

The ultimate issue before the Board is whether the District engaged in bad-faith
bargaining in violation of O.R.C. §§ 4117.11(A){1) and (A)(5) by failing to appoint
Captain Gregoire to the vacant Assistant Police Chief position. Good-faith bar@aining is

determined by the totality of the circumstances. In re Dist 1199/HCSSU/SEIU, SERB

96-004 (4-8-96). A circumvention of the duty to bargain, regardless of subjective good
faith, is unlawful. In re Mayfield City Schoo! Dist Bd of Ed, SERB 89-033 (12-20-89).

<
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. Essentially, the City advances the argument that it is duty-bound to protect and
advance the cause of its Vétingrpdb[ié (the "‘Peoplé," as fhey' are refarred to in the City’s

post~hear_ing_ brief),, and, thus, to fill Assistant Police Chief vacancies -through. the - e

_process it would use for unclassiﬁed.employees, rather than through the classified civil
sewice‘process. Unless otherwise provided, a public employer maintains the authority
~ to determine matters of inherent managerial policy as outined in O.R.C. § 4117.08(C).
"O.RC. § 4117’.08(C)(5) lists as a managerial prerogative the promotion of empfoyees.
Thé change in the method of filing the promotional position of Assistant Police Chief,
however, impacté the termé and conditions of employment of .bargaining‘-'uni.t

~ employees, who formerly were the exclusive candidates for such promotional

opportunities. See generally Devennish v. Columbus (1991), 57 Ohio”Str.Sq; 163,

1991 SERB 4-7.

The employer is required to bargain with an exclusive repfesentative on all
matters relating to wages, hours, or terms and other conditions of employment under
O.R.C. §4117.08(A). /n re City of Broadview Heights, SERB 99-005 (3-5-99); /n re

Oftawa County Riverview Nursing Home, SERB 96-006 (5-31-96). Thus, if a given

subject involves the exercise of inherent ma_nzige‘riaf discretion and also materially
affects any of these factors, a balancing test must be applied to determine whether the
subject is a mandatory or permissive subject of bargaining. SERB v. Youngstown City
School Dist. Bd. of Ed., SERB 95-010 (1995} ("Youngstown"), see also In re City of

Akron, SERB 97-012 (7-10-87).

If a given subject is alleged to affect and is determined to have a material
influence u;:von wages, houts, or terms and other conditions of employment and involves
the exercise of inherent management discretion, the following factors must be balanced
to determine whether it is a mandatory or permissive subject of bargaining: (1) the
extent to which the subject is log.ica!ly and reasonably related to wages, hours, terms
and conditions of employment; (2) the extent to which the employer's obligation to

negotiate may significantly abridge its freedom to exercise those managerial

030052
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prerogatives set forth in and anticipated by O.R.C. §4117.08(C), including an
examination of the type of employer involved and whether inherent discretion on the

subject matter.at issue is necessary to achieve the employer's essential mission and its

obligations to the general public; and (3) the extent to which the mediatory influence of
collective bargaining and, - when necessary, any impasse resclution_ mechanisms

available to the:parties are the appropriate means of resolving conflicts over the subject

matter. Youngstown, supra at 3-'?6'- 3-77.

Examining the first prdfig; the promotional process in the City's police departnient o

was a term or condition of employment of bargaining-unit employees. Examining the

" secand prong, the City operates a police department, and its essential mission is

enforcing the criminal laws of the City and the State of Ohio. The record reflects that
the operation of the City's Police Department has been the subject of intense debate
through the Aews media, citizen committees, and City Council meetings, among other
venues.. The record does not contain any’ evidence demonstrating that inherent
discretion in filling vacancies in the position of Assistant Police Chief is necessary to

" achiave the police department's essential mission. indeed, the intensity of the debate,

on both sides of the issue, would indicate otherwise, as would the parties’ longstanding
use of the procedure set forth in the state civil service law. Examining the third prong,
the mediatory influence of coliective bargaining would have been the ideal mechanism
for the City to negotiate for and attempt to achieve its articulated interest in making the
voice of the “People” part of the collective bargainfng agreement, and for the Union to
articulate its interest in retaining a term and condition of empiayment enjoyed by
bargaining-unit members. The three-prong analysis reveals that, on balance, the
promotional process for Assistant Police Chiefs is a mandato{ry subject of collective

bargaining.

Management decisions that are found, on balance, to be mandatory subjects
must be bargained before implementation, upon notice by the employer and timely

request by the employee organization, except where emergency situations render prior

>
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bargammg |mp055|bfe Inre Tofedo City School Dist Bd of Ed, SERB 2001 -005 (9-20-
2001) (“Toiedo”) Youngsfown supra The Toledo decision states the contro!hng legal

- principler:

Where the parties have not adopted procedures in their collective -
“bargaining agreement to deal with midterm bargaining disputes, SERB will
‘apply the following standard to determine whether an unfair labor practice

has been committed when a party unilaterailly modifies a provision in an

" existing collective bargaining agreement after bargaining the subject to
ultlmate Impasse as defined in Vandalia-Butfer:

A party cannot modify an existing col!ectxve bargammg
agreement without the negotiation by and agreement of both
parties unless immediate action is required due fo

(1) exigent circumstances that were unforeseen at the time
of negotiations or (2) legislative action taken by a higher-
level legislative body after the agreement becomes effectlve
that requires a change to conform to the statute. - -

In additioh, to clarify Youngstown, foliow [In re] Franklfn County Sheriff
[SERB 90-012 (7-18-90)], and assure consistency in future cases

involving issues not covered in the provisions of a collective bargaining -

Magreement but which require mandatory midterm bargammg, SERB will
apply the same two-part test as stated above.

Toledo, supra at 3-28.

The City argues that the Union waived its right to bargain. “[W]aiver of a
statutory right to bargain * * * must be established by clear and unmistakable action by
the waiving party." Youngstown, supra at 3-81. The record does not contain clear and
unmistakable action by thé Union that it waived its right to bargain. The Union asserted
its position that changes could not be made without bargaining, and the City's response
was disagreement with this position, followed by unilateral implementation of the

Charter Amendment when the City refused to fill the Assistant Poltice Chief vacancy.

This case does not involve the “exigent circumstances” exception under Toledo.

The City argues that the Charter Amendment was enacted by a higher-level legislative

Ui
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bod; Thus, the City argues, it must follow the terms of the Charter Amendment, and in
SO domg, the Clty is complymg with the second exception set forth in Toledo. The
Union and the Complamant argue that the City Council is a same-level legislative bady,

rather than a higher-ieve! legislative body.

O.RC. § ;117’.10(8) defines :the.term “legislative body” to include “the general
assembly, the governing board &f a municipal corporation, schoal district, college or
university, Vii[age township,'or'board of county commissioners or any other body that

has authorlty to _approve “the . budget of their public jurisdiction.”  O.R.C.

- § 4117 14(C)(6)(b) provsdes “As used in division (C)(G)(a) of this section, ‘Ieglslatlve |

body' means the controlling board when the state or any of its agencies, authorities,

commissibns, boards, or other branch of public employment is party to the fact-finding

process.” The term “higher-level legislative body” is not defined in the Ohio Revised

Code. As a resuit,'SERB can define the term as long as the definition is consistent with

the objectives of Ohio Revised Code Chapter 4117.

“The ‘Charter Amendment was enacted by the vote of the majority of the City's ™~ ™~

‘voters in the election. Although the City Council voted to authorize the placing of the
Charter Amendment on the ballot, it was not the City Council that ehacted the change.
instead, the electorate was responsible for the change. When the voters decide an
issué at the ballot box,' they afe acting_ as a "higher-level legislative authority” to the City
Coungcil under the seclbnd exception to the bargaining requirement set forth in Toledo.
This situation is not comparable to one party holding back an issue from bargaining and
then springing it on the other party after the collective bargaining agreement has been
ratified by both parties. A review of the record does not support(a finding that the City
was engaged in trickery or gamesmanship with the Union. The City was attempting to
implement the change approved by -a higher-level legislative body, the voters, after the
agreement became effective. While the agreement was silent on the promotional
process, such a change impacted a past practice between the parties. In Toledo, we

extended the two-part test to issues not covered in the provisions of a collective
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bargaining agreement but which require mandatory midtarm bargamrng See in re

Southeast Local School Dist Bd of Ed, SERB 2002 003 (5-14-2002).

The Ohio Supreme Court's decision in Ohfo Councr’l 8is instructive as it éxp'rér}is
_'the interplay ‘between local laws and collective bargaining agreements. {n Ohijo
Council 8, supra at 662, 1991 SERB at 4-88 — 4-89, the Chio Supreme Court explamed

as follows '

‘The Col[ectNe Bargammg Act, most specrfcally RC 4117.10(A),
i provrdes in pertment part

" % * |aws pertaining to civil rights, affirmative action,
- _unemployment compensation, workers’ compensation, the retirement ‘of
public employees, residency requirements, the minimum educational
requirements contained in the Revised Code pertaining to public
education including the requirement of a certificate by the fiscal officer of a
school district pursuant to section 5§705.41 of the Revised Code, ‘and the
minimum standards promulgated by the state board of education pursuant
to division (D) of section 3301.07 of the Revised Caode prevail over
conflicting provisions of agreements between employee crganizations and

LA ]

.,pub[rc: employers e et e peet e e e e ettt e et e e e

This provision lists {aws which prevail ¢ver a conflicting provision in
a collective bargaining agreement. "Under the principle of statutory
construction that inclusion of a list of items will exclude other items not on
the list, the remaining thousands of state and local laws which may conflict
with the contracts, do not prevail over those contracts.” [citations omitted]
R.C. 4117.10(A) simplifies contract administration by eliminating concern
over whether an agreement is "contrary to law,"” and encourages honesty
and good faith in collective bargamlng by requiring the parties to live up to

the agreement they make.

R.C. Chapter 4117 of which R.C. 4117.10(A} is a part, is alaw of a
general nature which is to be applied uniformly throughout the state.
State, ex rel. Dayton Fraternal Order of Police Lodge No. 44, v. State
Emp. Relfations Bd. (1986}, 22 Ohio St.3d 1,22 OBR 1, 488 N.E.2d 181.
As such, it prevails over any inconsistent provision in a municipal home-
rule charter by virtue of Section 3, Article XVIill of the Ohio Constitution,
(citations omitted] We have also recognized that R.C. Chapter 4117
prevails over home-rule charters because it was enacted pursuant fo
Section 34, Article Ii of the Ohio Constitution. [citations omitted] Thus, the
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fanguage in R.C. 4117.10(A) is applicable to colleclive bargaining
agreements executed by a home-rule city. By virtue of this provision,
where the agrsement conflicts with any local law, including the charter
itseif the agreement prevails unless the confiicting focal Jaw falls into one
of the specfﬁc exceptfons listed in the statute. (emphasis added)

In Ohio Counczl 8, ‘the Ohro Supreme Court establrshed tnat a Eocal law, such as
the Charter Amendment does not prevail over the terms of a prevrous]y agreed upon
collective bargamrng agreement Canversely, the City was nof required to change the
terms of the Agreement to conform to the Charter Amendment because the Agreement
does not specify the promotional process for Assistant Police Chiefs. Since the

‘Agreement did nat speak specifically to promotions, the Ohio Councif 8 decision is not
- dontrolling over-the parties on this issue.--Therefore, the second exception to the

bargaining requirement set forth in Toledo excuses the City's unilateral imnlementation.

. CONCLUSION

__For the_reasons_above, we find that the unfair labor practice charge was both . . . . .

timely filed and ripe for review: Captain Gregoire had no contractual right to the -

promation; Captain Gregoire had no statutory right to the promotion; the Charter
Amendment does not conflict with the provisions of the collective bargaining agreement;
the change in the promotienal process for Assistant Police Chiefs is a mandatory
subject of collective bargaining; the second exception to the bargaining requirement set
forth in Toledo — legislative action taken by a higher-level legislative bodyr after the
collective bargaining agreement became effective —~ excuses the City's unilateral
implementation; and the Gity of Cincinnati did not viotate .Ohio Revised Code
§§ 4117 11(A)(1) and (A)(5) when it unilaterally changed the terms and conditidns of
employment for Assistant Police Chiefs when it did not promote Captain Gregoire to a
vacancy rn the position of Assistant Police Chief. Therefore, the complaint is hereby

dismissed, and the unfair labor practice charge is dismissed with prejudice.

DRAKE, Chairman, and Verich, Board Member, concur.
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STATE OF OHIO
BEFORE THE STATE EMPLOYMENT RELATIONS BOARD

" STATE EMPLOYMENT RELATIONS BOARD,

Complainanit, - - : CASE NO. 02-ULP-10-0677
v : BETHC. SHILLINGTON
' ' : Administrative Law Judge

CITY OF CINCINNATI, : o
- : PROPOSED ORDER

- Respondent.

. INTRODUCTION

On October 17, 2002, the Queen City Lodge No. 69, Fraternal Order of Police ~ =~~~ -

(the “Union”) filed an unfair labor practice charge against the Clt¥ of Cincinnati {the
“City"), alleging that the City violated §§ 4117.11(A)1).and (A)5).!.
2003, the State Employment Relations Board (“SERB” or "Complainant”) found
probable cause to believe that the District violated §§4117.11(A)(1) and (A)5) by
unilaterally changing the terms and conditions of employment for Assistant Police
Chiefs. ,

On April 10, 2003, a complaint was issued. On April 16, 2003, the Union filed a
motion to intervene, which was granted in accordance with Rule 4117-1-07(A). A
hearing was held on May 23, 2003, wherein testimonial and documentary evidence was
presented. Subsequently, all parties filed post-hearing briefs.

‘ . ISSUE
Whether the City violated §§ 4117.11(A)(1) and (A)5) by unilaterally

changing the terms and conditions of employment for Assistant Police
Chiefs?

1Al references to statutes are to the Ohio Revised Code, Chapter 4117, and aI'I
references to administrative code rules are to the Ohio Administrative Code, Chapter 4117,
unless otherwise indicated.
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lll. FINDINGS OF FACT?

1. The City of Cincinatiis a “public employer” as defined by §4117.01(B). (S. 1)

2. The Queen City Lodge No. 69, Fraternal Order of Police is an ‘employee
' ‘organization” as defined by § 4117.01(D) and'is the exclusive representative for
two bargaining units coilectwely comprising ail sworn members of the City's
- police dlwszon (S. 2) .

3. TheCity and the Umon were parties to a collective bargaining agreement (“CBA")
governing ‘the supervisors’ unit effective December 10, 2000 through
December 31, 2002, containing a grievance procedure that culminates in final
and binding arbitratidn. (S. 3, 4, 5; Jt. Exh. 27)

4. The City is a charter municipality w:th home-rule authortty as provided by the
Ohio Constitution. (S. 6)

5. On August 1, 2001, the City Council passed an emergency ordinance placing on
the November 6, 2001 ballot a 2001 Charter Amendment modifying Article V of
the City Charter (the “"Charter Amendment"). (S.'?; Jt. Exh. 2)

6. On November 6, 2001, the Charter Amendment passed wnth a majority of votes.
(S.8)
- 7. -Underthe terms of the Charter Amendment,a person who holds apositioninthe

classified civil service that becomes unclassified under the terms of the Charter
Amendment shall be deemed to hold a position in the classified civil service untii
her or she vacates the position, after which time the position shall be filled as an
unclassified position. The position of Assistant Police Chief became unclassified
under the Charter Amendment, and, under its terms, future vacancies woulid be
filled through appointment by the City Manager. (S. 9; Jt. Exh. 2; T. 64)

8. Before the Charter Amendment passed, all promotions to vacancies in the
classification of Assistant Police Chief were made from the civil service

. promotional eligibility list following the Rule of 1. Under the Rule of 1, if a
vacancy exists in a municipal police department above the rank of patrol officer

and an eligibility list exists, the municipal civil service commission shall
immediately certify the name of the person with the highest rating and the
appointing authority shall appoint that person within thirty days from the date of

2All references to the transcript of the hearing are indicated parenthetically by “T.,”
followed by the page number(s). All references to the Stipulations of Fact are indicated
parenthetically by “S.” . References to the Joint Exhibits in the record are indicated
parenthetically by “Jt. Exh.,” followed by the exhibit number(s). References to the transcript and
exhibits in the Findings of Fact are intended for convenience only and are not intended to
suggest that such references are the sole support in the record for the related Finding of Fact.



9. On September 10, 2002, Assistant Police Chief (Lieutenant Colonél) Ronald J.
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certification, pursuant to Ohio Revised Code § 124.44. (S. 13, Jt. Exhs. 14, 17,
Ohio Revised Code § 124.44)

... Twitty submitted a notice of intent to retire within 90 days. -Assistant Police Chief
" Twitty's retirement was effective December 7, 2002.” During the time period from :

pald administrative leave. (S.10, 11; T. 108-109)

10.  The Union filed Grievance #29-02 regarding whether Capiain Stephen R.

Gregoire should be placed in the vacancy created by Assistant Police Chief "

Twitty's retirement. Captain Gregoire is the person with the highest rating on the
promotional eligibility list for Assistant Police Chiefs. (S. 18; Jt. Exh. 7; T. 150)

11.  In November 2002, the Union filed a motion for a prelifninary injunction in the

Court of Common Pleas, Hamilton County, Ohio. On December 4, 2002, the

_parties to the common pleas court action filed an .agreed judgment entry .. .. .. ..

 (“Entry”). In the Entry, the parties agreed to extend the expiration date for the

_ Séptember 10, 2002 to December 7, 2002, Assistant Police Chlef Twztty was on

promotional eligibility list for Assistant Police Chiefs pending the final resoiution |

of both this unfair labor practice case and Grievance #29-02, unless the parties
mutually agree otherwise. The Entry also set forth a procedure the parties
agreed to follow shouid the City decide to conduct a search and fill an Assistant
Police Chief vacancy other than through the promotional eligibility list. (S. 14; Jt.
Exh. 4)

12The City and the Unlon met to negotnate a successor collectlve bargammg

agreement to the Agreement that expired on December 31, 2002. The City and
the Union proceeded to fact finding and, subsequently, to binding conciliation.
The conciliator's award issued on July 2, 2003. (S. 24-31; SERB Case No 02-
MED-09-0828)

13. The City has not filled the vacancy in the position of Assistant Police Chief

created by Assistant Police Chief Twitty's retirement. (S. 33; T. 109)

IV. ANALYSIS AND DISCUSSION

1>

Refusal to Bargain

Section 4117.11 provides in relevant part as follows:

(A) It is an unfair labor practice for a public employer, its agents, or
representatives to:

(1) Interfere with, restrain, or coerce employees in the exercise of the
rights guaranteed in Chapter 4117. of the Revised Code***;

* e ok
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(5) Refuse to bargain collectively with the representative of its
employees recognized as the exclusive representative *** pursuant
to Chapter 4117, of the Revised Code[.]

| Sectlon 4. 10(A) prowdes in relevant part as follows

- An agreement between a public empioyer and - an . exciusnve
representatlve entered into pursuant to this chapter governs the wages,
hours, and terms and conditions of public employment covered by the
- agreement. If the agreement provides for a final and binding arbitration of
grievances, public empioyers, employees, and employee organizations
are subject solely to that grievance procedure and the state personnel
board of review or civil service commissions have no jurisdiction to receive
and determine any appeals relating to matters that were the subject of a
final and binding grievance procedure. Where no agreement exists or
where an agreement makes no specification about a matter, the public
employer and public emp!oyees are subject to all applicable state or local
laws or ordinances perfaining to the wages, hours, and terms and

conditions of employment for public employees. (emphasis added)

The Agreement does not specify-the promotional process for Assistant Police
Chiefs. The parties stipulated that they have, historically, followed the "Rule of 1" when
filling promotional vacancies. As discussed below, the Rule of 1 is set forth in the state
civil service law, to which the partzes are subject in accordance wath § 41 1 ? 10(A)

The f‘ Illng of vacancies is mdeed mentroned in Amcle VI, Section 22 of thé
Agreement, entitied “Terminal Benefits.” A careful readmg of this provision leads to the
conclusion that what is described in the Agreement is not the promotion process itself,
for which the Agreement refers the reader to state civil service law, but rather a
determination of the date upon which a vacancy is deemed to have occurred when a
bargaining-unit member is forced to retire due to illness or injury but elects to remain on
the payroll until his or her leave balances are exhausted rather than taking a lump sum
payment. (See Jt. Exh. 27,p.30,95)

Establishing the date of a vacancy is important under state civil service law. An
examination of state civil service law reveals the following language in Chio Revised
Code § 124.44:

No positions above the rank of patrolman in the police department
shall be filled by onglnal appointment. Vacancies in positions above the
rank of patrolman in a police department shall be filled by promotion from
among persons holding positions in a rank lower than the position to be
filled. No position above the rank of patrolman in a police department
shali be filled by any person unless he has first passed a competitive
promotional examination. Promotion shall be by successive ranks so far
as practicable, and no person in a police department shall be promoted to
a position in & higher rank who has not served at least twelve months in

000061
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the next lower rank. * * * Whenever a vacancy occurs in the position

above the rank of patrolman in a police department, ‘and there is no

eligible list for such rank, the municipal or civil service township civil =
service commission shall, within sixty days of such vacancy, hold a

competitive promotional examination. * * * f there i is a list, the commission™ " "

shall, where there is a vacancy, immediately certify the name of the
. ... person having the highest rating, and the appointing authonty ‘sha
ik appoint such person within thirty days from the date of such ‘Certificatio
(emphasus added)

It foilows then that within approximately 30 days from the date of the vacancy,

the person with the highest ratmg on the promotional eligibility list is to be appointed to
the vacancy. It is obvious in this case that, whether the vacancy is found to have
occurred on September 10, 2002, when Assistant Police Chief Twitty submitted his

‘letter, or on December 7, 2002, when his retirement was effective, substantiaﬂy'moree

than 30 days have elapsed, and the City has not filled the vacancy. The issue, then, is

~ whether the District has engaged in bad-faith bargaining in violation of §§ 4117.11(A}(1)
and {A)5) by failing to appoint Captain Gregoire to the vacant Assistant Police Chief

position. Good-faith bargaining is determined by the totality of the circumstances. Inre

Dist 1199/HCSSU/SEIU, SERB 96-004 (4-8 96). A circumvention of the duty to

bargain, regardless of subjective good faith, is unlawful. In re Mayfield City School Dist
Bd of Ed, SERB 89-033 (12-20 89).2

Essentlal{y, the City advances the argument that it is duty-bound to protect and

- -advance the-cause of its voting public-(the “People,*-as they are referred toin'the City's

post-hearing brief), and, thus, to fill Assistant Police Chief vacancies through the
process it would use for unclassified employees, rather than through the classified civil
service process. Unless otherwise provided, a public employer maintains the authority
to determine matters of inherent managerial policy as outlined in § 4117.08(C).
Section 4117.08(C)(5) lists as a managerial prerogative the promotion of employees.
The change in the method of filling the promotional position of Assistant Police Chief,
however, impacts the terms and conditions of employment of bargaining-unit
employees, who formerly were the exclusive candidates for such promotional
opportunities. See generally Devennish v. Columbus (1981), 57 Ohio $t.3d 163, 1991
SERB 4-7.

The employer is i:equir'ed to bargain with an exclusive representative on all
matters relating to wages, hours, or terms and other conditions of employment under
§ 4117.08(A). In re City of Broadview Heights, SERB 99-005 (3-5-99); In re Ottawa

3Notwithstanding the City's argument to the contrary, a case alleging a refusal to bargain
is properly before SERB for decision on the merits. [n_re Upper Arlington Bd of Ed, SERB 92-
010 (6-30-92) ("Upper Arlingten"). Upper Arlington stands for the proposition that SERB has
discretion to defer such cases to arbitration when it appears that contract interpretation wiil
resolve the underlying conflict. In the instant case, SERB exercised its discretion in favor of
proceeding with a complaint and hearing on the allegation of a statutory violation of
Chapter 4117.
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County Riverview Nursing Home, SERB 96-006 (5-31-96). Thus, if a given subject
involves the exercise of inherent managerial discretion and also materially affects any of
these factors, a balancing test must be applied to determine whether the subject is a
mandatory or permissive subject of bargaining. SERB v. Yotingstown City School Dist. =
Bd. of Ed.-SERB 95- 010 (1995) (“Youngstown”); see also In fé City of Akron, SERB 97--'?7’?‘-
012 (7-10- 97) ; :

Ka 'given subject is alleged to affect and is determiried to”have "a ‘material =
influence upon wages, hours, or terms and other conditions of employment and involves
the exercise of inherent management discretion, the followung factors must be balanced
to determine whether it is a mandatory or permissive subject of bargaining: 1) the
extent to which the subject is logically and reasonably related to wages, hours, terms -
and conditions of employment; 2) the extent to which the employer's obligation to
negotiate may significantly abridge its freedom to exercise those managerial
prerogatives set forth in and anticipated by § 4117.08(C), including an examination of
the type of employer involved and whether inherent discretion on the subject matter at
issue is necessary to achieve the employer's essential mission and its obligations to the
general public, and 3) the extent to which the mediatory influence of collective
bargaining and, when necessary, any impasse resolution mechanisms available to the
parties are the appropriate means of resolving conﬂ:cts over the subject matter.

Youngstow supra at 3-76 — 3-77.

Examining the first prong, the promotional process in the City's police department
was a term or condition of employment of bargaining-unit employees. Examining the
-second -prong,-the -City -operates -a -police -department -with -the -essential-mission of =~~~
enforcing the criminal laws of the City and the State of Ohio. The record reflects that
the operation of the City's Police Department has been the subject of intense debats,
through the news media, citizen committees, and City Council meetings, among other
venues. The record does not contain any evidence demonstrating that inherent
discretion ‘in filling vacancies in the position of Assistant Police Chief is necessary to
achieve the police department’s essential mission. Indeed, the intensity of the debate,
on both sides of the issue, would indicate otherwise, as would the parties’ longstanding -
use of the procedure set forth in the state civil service law. Examining the third prong,
the mediatory influence of collective bargaining would have been the ideal mechanism
for the City to negotiate for and attempt to achieve its articulated interest in making the
voice of the “Peoplie” part of the collective bargaining agreement, and for the Union to ;
‘articulate its interest in retaining a term and condition of employment enjoyed by
bargaining -unit members. The three-prong analysis reveals that, on balance, the
change in the promotional process for Assistant Police Chiefs is a mandatory subject of
collective bargaining. .

Management decisions that are found, on balance, to- be mandatory subjects
must be bargained before implementation, upon notice by the employer and timely
request by the employee organization, except where emergency situations render prior
bargaining impossible. In_re Toledo City Schogl Dist Bd of Ed, SERB 2001-005 (9-20-

4 3t Exhs. 12, 13, 15, 20, 21-24, 28-44, 45-46; T. 89-90.

Go0083
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2001) (*Toledo”); Youngstown, supra. SERB's Toledo dec:snon states the controHing

.—Where_ the i artles have not adopted procedures in thel :
ining: agreement to deal with midterm bargaining disputes, SERB ‘Wil
apply the following standard to determine whether an unfair labor pract:ce
has been committed when a party unilaterally modifies a provision in an

.. .existing collective bargalmng agreement after bargatnmg the subject to*»

ultimate i |mpasse as det" ned in Vandaha-Butler

A party cannot modlfy an existing collectlve bargammg
agreement without the negotiation by and agreement of both
parties unless immediate action is required ~due to
(1) exigent circumstances that were unforeseen at the time
 of negotiations or (2) legislative action taken by a higher-
levei legislative body after the agreement becomes effective
_ that requires a change to conform to the statute. ,

" In addition, to clarify Youngstown, follow fin re] Franklin County Sheriff
[SERB 90-012 (7-18-90)], and assure consistency in future cases

- involving issues not covered in the provisions of a collective bargaining
agreement, but which require mandatory midterm bargaining, SERB will
apply the same two-part test as stated above.

Complamant acknowledges that tensaons exist between segments of the Cltys

populatlon and its police department, no evidence is present in the record that the strain
in the police department's relationship with the community required an immediate
change in the method of filling vacancies in the Assistant Police Chief classification.
Indeed, the witness called by the City as an example of a Cincinnati citizen who worked
on the language of the Charter Amendment testified that he was aware that collective
bargaining was required before the Charter Amendment’s terms could be applied to
Assistant Police Chiefs. (T.97-99)

The Agreement is silent on the filling of vacancies other than its mention of those
created by a forced retirement due to illness or injury. When filling vacancies, the
parties were subject to and had followed state civil service law. After the passage of the
Charter Amendment, in order to implement its terms regarding the filling of vacancies,
the City's options under Toledo were to request the Union to engage in midterm
bargaining and then work with the Union toward a negotiated change, or to wait until
negotiations for a successor CBA to propose changes. The Union informed the City
that the parties would need to negotiate the terms of the Charter Amendment before
applying them to the Assistant Police Chiefs. (T. 35-36, 82-83, 86-87;, Jt. Exh. 11,
p. 132) The Union also toid the City that the provisions of the Charter Amendment
conflicted with the Agreement. (T. 107-108, 112-114) But the City never made a formal
request for negotiations with the Union. (T. 33, 76, 110-111)

Gul
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The City argues that the Union waived its right to bargain. “[Wlaiver of a
statutory right to bargain * * * must be established by clear and unmistakable action by
the waiving party.” Youngstown, supra at 3-81. The Union did not waive its right fo
bargain. Rather, the Union asserted its position that changes “could ‘not be made -~ -
- without -bargaining, “and the City's response was dlsagreement ‘with “this” posrtion
followed by unilateral implementation of the Charter Amendment’ when the City refused
to fill the Assistant Police Chief vacancy. The City’s actions are contravention ‘of its -
- duty to bargain and in vrotatlon of § 41 17 11(A)(1) and (A)(S)

The Clty also argues that the Charter Amendment was enacted by a higher-level
legislative body. Thus, the City argues, it must follow the terms of the Charter
Amendment, and in so doing, is complying with the second exception set forth in
Toledo. The Union and the Complainant argue that the City Council is a same-level
legislative body, rather than a higher-level legislative body. The Ohio Supreme Court's
decision in City of Cincinnati v. Ohio Council 8, AFSCME (1991), 61 Ohio St.3d 658,
1991 SERB 4-87 (“Cincinnati”), is instructive as it explains the interplay between local
laws and collective bargaining agreements. 'In Cincinnati, supra at 662, 1991 SERB -
at 4-88 — 4-89, the Ohio Supreme Court explained as follows:

The Col!ectlve Bargaining Act, most specifically R.C. 4117.10(A),
* ¥ * provides, in pertinent part: -

"ro* * Laws pertaining to civil rights, affirmative action,
unemployment compensation, workers' compensation, the retirement of
- public ~employees,~ res;dency ‘requirements, the “minimum-educational — —
- requirements contained in the Revised Code pertaining to public
education including the requirement of a certificate by the fiscal officer of a
school district pursuant to section 5705.41 of the Revised Code, and the
minimum standards promulgated by the state board of education pursuant
to division (D) of section 3301.07 of the Revised Code prevail over
conflicting provisions of agreements between employee organlzatlons and
public employers. ***"

This provision lists laws which prevail over a conflicting provision in
a collective bargaining agreement. "Under the principle of statutory
construction that inclusion of a list of items will exclude other items noton | ‘
the list, the remaining thousands of state and local laws which may conflict
with the contracts, do not prevail over those contracts.” [citations omitted]
R.C. 4117 10(A) simplifies contract administration by eliminating concern
over whether an agreement is "contrary to law,” and encourages honesty
and good faith in collective bargaining by requiring the parties to live up to
the agreement they make.

R.C. Chapter 4117, of which R.C. 4117.10{A) is a part, is a law of a
general nature which is to be applied uniformly throughout the state.
State, ex rel. Davton Fraternal Order of Police Lodge No. 44, v. State
Emp. Relations Bd. (1986), 22 Ohio St.3d 1, 22 OBR 1, 488 N.E.2d 181.
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As such, it prevails over any inconsistent provision in a municipal home-
rule charter by virtue of Section 3, Article XV!I of the Ohio Constitution. -
. [citations omitted] We have alsa recognized -that R.C.  Chapter: 4117
-prevails over home-rule charters because it .was enacted pursuant to
Sectio 314, Artlcle ll of the Ohio Constitution: {citations omitted] Thus, the
iguage in ‘R.C. 4117.10(A) is applicable “to’ collective “bargaining
. _....agreements executed by a home-rule city.. By virtue: of .this -provision,
.. where the agreement conflicts with any local law, including the charter
. itself, the agreement prevails unless the conflicting local law falls into one
of the 'speciﬁc exceptions listed in the statute. (emphasis added)

Frank!y, therefare, the constitutional arguments the City has raised in this case
- -already have been addressed and rejected by the Ohic Supreme Court, Cincinnati also
establishes that a local law, such as the Charter Amendment, does not prevail over the
- terms of a previously agreed-upon collective bargaining agreement. Conversely, the
City was nof required to change the terms of the Agreement to conform to the Charter
Amendment. Therefore, the second exception to the bargaining requirement set forth i
Toledo does not apply to excuse the City's unilateral implementation.

The City's final argument is that the Union’s unfair labor practice charge is either
untimely or not yet ripe for review. Under § 4117.12(B), the ninety-day period within
which a party claiming an unfair fabor practice must file a charge begins running when _

(1) the charging party knows or has constructive knowledge of the practice, and

(2) actual damage to the charging party is caused by the practice. In_re City of
-Barberton,- SERB -88-008--(7-5-88),~affd sub nom.-SERB  v: City -of Barberton,~1990
SERB 4-46 (CP, Summit, 7-31-90). The Union filed its unfair labor practice charge on
October 17, 2002, apparently based upon its belief that under the Agreement, the
vacancy created by Assistant Police Chief Twitty's retirement was required to be filled
within 30 days of September 10, 2002.

The City's refusal to appoint Captain Gregoire to fill the vacancy was the first
instance since the passage of the Charter Amendment that the City had sought to apply
the Charter Amendment's terms to the bargaining-unit members. Although the
evidence in the record reveals that the date of the vacancy was December 7, 2002, the
effective date of Assistant Police Chief Twitty's retirement,® the unfair labor practice
charge was not filed after the explratlon of the, limitations period, and it most certainly
was ripe for review when SERB issued the complaint in this case on April 10, 2003,
more than 30 days after December 7, 2002. Thus, the City’s timeliness arguments are

without merit.

® No evidence is present in the record that Assistant Police Chief Twitty was forced to
retire due to iflness or injury, which is required under Article VI, section 22 in order to move up
the vacancy date from the effective date of the retirement to the date of actual cessation of
duties under the circumstance when such a retiree elects “Option 1,” which is to remain on the
payroll until his or her leave benefits are exhausted rather than taking a lump sum distribution,
Rather, the record reveals that Assistant Police Chief Twitty was on paid administrative leave
until December 7, 2002. (Jt. Exh. 5)
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B. The Remedy

The City and the Union should be returned to the status quo’ ante that _'would s
- have existed had no unfair labor practice occurred. Toledo’ sup‘ra at 3-29; i
‘should be ordered to cease and desist from unilaterally lmp!emen‘tmg the terms’of the™
Charter Amendment. ‘Further, because the City failed to promote Captain Grego:re as’
part of its implementation of this unilateral change, the City should be ordered to follow
~-the provisions of § 124.44 and appoint Captain Gregoire to the" posutlon “of Asmstant'*’
Police Chief effective January 7, 2003, and to pay to Captain Gregoire as back pay any”
difference in salary and benefits that he would have received had he commenced work ™

in his new pOSlthI‘! on that date.

V CONCLUSIONS OF LAW

Based upon the entire record herein, this Administrative Law Judge recommends
the following Conclusions of Law:

1. The City of Cincinnati is a “public employer” as defined by § 4117.01(B).

2. The Queen City Lodge No. 69, Fraternal Order of Police is an “employee
organization” as defined by § 4117.01(D). ‘

3. The City of Cincinnati violated §§ 4117.11(A)(1) and (A)5) by unilaterally
changing the terms and conditions of employment for Assistant Police Chiefs by
- -failing -to -promote-Captain -Gregoire to- a vacancy in the "position “of Assigtant™

. Police Chief,
Vi. RECOMMENDATIONS

Based upon' the foregoing, the following is respectfully recommended that:

1. - The State Employment Relations Board adopt the Findings of Fact and
Conclusions of Law set forth above.

2. The State Employment Relations Board issue an ORDER, pursuant
§ 4117.12(B), requiring the City of Cincinnati to do the following: ‘ ‘

A. CEASE AND DESIST FROM:

(1}  Interfering with, restraining, or coercing employees in the exercise
of their rights guaranteed in Ohio Revised Code Chapter 4117 by
unilaterally changing the terms and conditions of employment for
Assistant Police Chiefs by failing to promote Captain Gregoire to a
vacancy in the position of Assistant Palice Chief, and from
otherwise violating Ohio Revised Code Section 4117.11(A)(1); and
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(2)  Refusing to bargain collectively with the exclusive representative of
its employees by unilaterally changing the terms and conditions of
~_employment for Assistant Police Chisfs by failing to :promote
Captam Gregoire to a vacancy in the pcsztlon of Assnstant'?Pohce*
hief,:.and - from otherwise v1olat" : ised
ectlon 4117 11(A)5). '

-TAKE THE FOLLOWING AFFIRMATIVE ACTION

- -Appoint Captain Gregoire to the position of Assistant Police Chief =
effective January 7, 2003, and pay as back pay any difference in

salary and benefits that Captain Gregoire would have received had

he been appointed on that date; : '

(2) ~ Post for sixty days in all the usual and normal posting locations
where bargaining-unit employees represented by the Queen City :
_.Lodge No. 69, Fraternal Order of Police work, the Notice to.. oo ..
Employees furnished by the State Employment Relations Board
stating that the City of Cincinnati shall cease and desist from
actions set forth in paragraph (A) and shall take the affirmative
action set forth in paragraph (8); and

(3)  Notify the State Employment Relations Board in writing within
twenty calendar days from the date the ORDER becomes F nal of :
--the steps that have been taken to complytherewsth ST I s
ISSUED and SUBMITTED to the State Employment Relations Board in
accordance with Ohio Adm. Code Rule 4117-1-15 and SERVED on the representative

for Complainant by regular U.S. mail ahd on all other parties listed below by certified

U.S. mail, return receipt requested, this (.9@ day of August, 2003.

Bty &S (ungtor
BETH C. SHILLINGTON ~
Administrative Law Judge
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Waiter J. McNamara, Esq,
Assistant Ohio Attorney General
Executive Agencies Section
~ Labor Relations Unit

.30 East Broad Street — 26" FIr.
Columbus, OH 43215-3400
(614) 644-8462
Representing Complainant

Stephen S. Lazarus, Esq. _
915 Cincinnati Club Building =
30 Garfield Place — Ste. 915
Cincinnati, OH 45202-4322
(513) 721-7300

Representing Charging Party/Intervenor

Ben Albrecht, Esq. -
Downes, Hurst & Fishel

400 S. Fifth St., Ste. 200
Columbus, OH 43215

(614) 221-1216

and

Roshani de Soyza Hardin- -
Assistant City Solicitor

CASE NO. 02-ULP-10-0677
AUGUST 19, 2003

- City of Cincinnati, Ohio

Room 214, City Hall

801 Plum Street
Cincinnati, Chio 45202
(513) 352-1570
Representing Respondent
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NOTICE TO

EMPLOYEES

., M |  FROM THE |
~ ~ STATE EMPLOYMENT RELATIONS BOARD
POSTED PURSUANT TO AN ORDER OF

.THE STATE EMPLOYMENT RELATIONS BOARD
AN AGENCY OF THE STATE OF OHIO

After a hearing In which all parties had an opportunity to present evidence, the State Employment
Retations Board has determined that we have violated the law and has ordered us to post this notice.
Wa intend to carry out the order of the State Employment Relations Board and to abide by the

following: o )
A CEASE AND DESIST FROM:

{1) ... Interfering with, restraining, or coercing emplayees in the exercise of their rights
guaranteed In Ohic Revised Code Chapter 4117 by unllaterally changing the terms
and conditions of employment for Assistant Police Chiefs by failing to promote
Captain Gregoire lo a vacancy in the pasition of Assistant Polica Chief, and from
otherwise violating Ohio Revised Cods Section 4117.11(A){1); and

(2) Refusing to bargain collectively with the exclusive representative of its smployees by
unitaterally changing the terms and conditions of employment for Assistant Police
Chlefs by falling to promote Captain Gregoire to a vacancy in the position of
Assistant Police Chief, and from otherwise violating Chio Revised Code
Section 4117.11{A}5). '

"B, TAKE THE FOLLOWING AFFIRMATIVE ACTION:

(1) Appoint Cabtain Gregoire te the position of Assistant Police Chief effeclive January
7, 2003, and pay as back pay any difference in salary and benefits that Captain
Gregoire wauld hava received had he been appointad on that date;

{2) Post for sixty days in all the usual and normal posting localions where bargaining-
unit employees represented by the Queen Clty Lodge No. 69, Fraternal Order of
Police work, the Notice to Employees furnished by the State Employment Relations
Board stating that tha City of Cincinnati shall cease and desist from actions set forth
In paragraph (A) and shall take the affirmative action set forth in paragraph (B}, and

{3) Nolify tha State Employment Refations Board in writing within 20 calendar days from
- - - the date the GRODER becomes final of the steps that have been taken to comply
therawith.

I
'

State Employmant Relations Board v. City of Cincinnati
Cas_o No. 02-ULP-10-0677

BY DATE

TITLE

This Notice must remain posted for 60 consecutive days from the date of posting and must
not be altered, defaced, or covered by any other material. Any questions concerning this
Notice or compliance with its provisions may be directed to the State Employment Relations
Board.

THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED n vy
OUOOYU



ArticLr XVITT: MuNICIPAL CORPORATIONS

HOME RULE} MUNICIPAL CHARTER.

§7 Any municipality may frame and adopt or amend a '

_charter for its govemment and may, subject to the pro-

w77 visions of section 3 of this article, exercise thereunder

all powers of local self-government.
' (1912)

SUBMISSION AND ADOPTION OF PROPOSED CHARTER;
REFERENDUM e

§8 The legislative authority of any city or village may
by a two-thirds vote of its members, and upon petition
of ten per centum of the electors shall forthwith, pro-
vide by ordinance for the submissjon to the electors, of
the question, ‘Shall a commission be chosen to frame
a charter.” The ordinance providing for the submission
of such question shall require that it be submitted to

the electors at the next regular municipal election if —

one shall occur not less than sixty nor more than one
hundred and twenty days after its passage; otherwise
it shall provide for the submission of the question at g
special election to be called and held within the time
aforesaid. The ballet containing such question shall

bear no party designation, and provision shall be made

thereon for the election from the municipality at Jarge
of fifteen electors who shall constitute a commission
to frame a charter; provided that a majority of the elec-
tors voting on such question shall have voted in the
affirmative. Any charter so framed shall be submitted
to the electors of the municipality at an election to be
held at a time fixed by the charter commission and
within one year from the date of its election, provision
for which shall be made by the legislative authority of
the municipality in so far as not prescribed by general
law. Not less than thirty days prior to such election
the ¢lerk of the municipality shall mail a copy of the
proposed charter to each elector whose name appears
upon the poll or registration books of the last regu-
Iar or general election held therein. If such proposed
charter is approved by a majority of the electors voting
thereon it shall become the charter of such municipal-
ity at the time fixed therein.

(1912)

AMENDMENTS TO CHARTER; REFERENDUM.,

§9 Amendments to any charter framed and adopted as
herein provided may be submitted to the electors of
a municipality by a two-thirds vote of the legislative
authority thereof, and, upon petitions signed by ten per
centum of the electors of the municipality setting forth

any such proposed amendme be submitted by
such legislative authority. Th ission of proposed
amendments to the electors shall be governed by the
requirements of section 8 as to the submission of th
question of choosing a charter commission; and copies

of proposed amendments may be mailed to the elec- .

tors as hereinbefore provided for copies of a proposed
charter, or pursuant to laws passed by the General As-
sembly, notice of proposed amendments may be given
by newspaper advertising. If any such amendment is
approved by a majority of the electors voting thereon,
it shall become a part of the charter of the municipal-
ity. A copy of said charter or any amendment thereto

~ shall be certified to the secretary of state, within thirty

days after adoption by a referendum vote,
(1912, am. 1970)

APPROPRIATION IN EXCESS OF PUBLIC USE,

§10 A municipality appropriating or otherwise acquir-
ing property for public use may in furtherance of such
public use appropriate or acquire an excess over that
actually to be occupied by the improvement, and may
sell such excess with such restrictions as shall be ap-
propriate to preserve the improvement made.

Bonds may be issued to supply the funds in whole or
in part to pay for the excess property so appropriated
or otherwise acquired, but said bonds shall be a lien
only against the property so acquired for the improve-
ment and excess, and they shall not be a liability of the
municipality nor be included in any limitation of the
bonded indebtedness of such municipality prescribed

by law.
(1912)

ASSESSMENTS FOR COST OF APPROPRIATING PROPERTY.

811 Any municipality appropriating private property
for a public improvement may provide money there-
for in part by assessments upon benefited property
not in excess of the special benefits conferred upon
such property by the improvements. Said assessments,
however, upon all the abutting, adjacent, and other
property in the district benefited, shall in no case be
levied for more than fifty per centum of the ¢ost of
such appropriation.

(1912)

Tue CONSTITUTION OF THE STATE OF (HIQ

%
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4117.01 Public employees’ collective bargaining
definitions. |
As used in this chapter:

(A) “Parson,” in addition to those included in division (C) of section 1.59 of the Re\nsed Code, mcludes
empioyee organlzatlons publlc employees, and publlc emponers T

(B) “Public empl_oyer” means't'he state or any political subdlvi_sic}nf of the state located entirely within }
the'state, including, without limitation, any municipa! corporation with a populat]bn of at least five . ..
thousand according to the most recent federal decennial census; county; township with a population of :
at least five thousand in the unincorporated area of the township according to the most recent federal -
_decennlal census; school district; governing authority of a community school established 'under'."_ &
Chapter 3314. of the Revised Code; state institution of higher learning; public or special district; state
agency, authority, commnss;on or board or other branch of public employment '

N (%)) “Pub!ic employee” means, any per'son' ho!ding a position by appaintment or employment in the -
service of a public employer, including any person working pursuant to a contract between a pub!ic'
employer and a private employer and over whom the national labor relations board has declined

" jurisdiction 'on the basis that the involved employees are employees of a public employer, except: '

(1) Persons holding elective office;

(2) Emplayees of the general assembly and employees of any other legislative body of the public
employer whose principal duties are directly related to the legislative functions of the body;

--(3)- Employees-on-the -staff.-of the..governor-or-the -chief- executive - of -the. public.-employer-whose -..............
principal duties are directly related to the performance of the executive functions of the governor or

the chief executive;

(4) Persons who are members of the Ohio arganized militia, while training or performing duty under
section 5919.29 or 5923.12 of the Revised Code;

(5) Employees of the state employment relations board,;
(6) Confidential employees;
(7) Management level-employees; .

(8) Employees and officers of the courts, assistants to the attorney general, assistant prosecuting
attorneys, and employees of the clerks of courts who perform a judicial function;

(9) Employees of a public official who act in a fiduciary capacity, appointed pursuant to section 124.11
of the Revised Code;

{10) Supervisors;

0o0072




(11} Students wnose primary purpoese 15 ecucalidnal training, mouding graliilale dasleialile v
associates, residents, interns, or ather students working as part-time public employees less than fifty
per cent of the normal year in the employee’s bargaining unit;

(12} Employees of county boards of election;

(13) Seasonal and casual employees as determined by the state employment relations board;

(14) Part-time faculty members ef an institution of higher education; |

(15) Employees of the state pefeennel board of review; .

(16) Participants in a work act'i\{i,ty, developmental_ecti\'/'ity, or alternative Work activi'ty under sections
5107.40 to 5107.69 of the Revised Code who perform a service for a public employer that the public
employer needs but is not performed by an employee of the public employer if the participant is not
“engaged in paid employment or subsidized employment pursuant to the activity;

(17) Employees included in the career professmnal service of the department of transportation under
section 5501.20 of the Revised Cade;

(18) Employees of community-based correctional facilities and district community-based correctional
facilities created under sections 2301.51 to 2301.58 of the Revised Code who are not subject to a

collective bargaining agreement on June 1, 2005,

(D) “Employee organization” means any labor or bona fide organi'zati'on in which public employees
participate and that exists for the purpose, in whole or in part, of dealing with public employers
concerning grievances, labor disputes, wages, hours, terms, and other conditions of employment.

(E) “Exclusnve representatiﬂfe” means the employee orgamzatzon certlfled or recogmzed as an excluswe.
representatlve under section 4117.05 of the Revised Code.

(F) “Supervisor” means any individual who has authority, in the interest of the public employer, to
hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other public
employees; to responsibly direct them; to adjust their grievances; or to effectively recommend such
action, if the exercise of that authority is not of a merely routine or clerical nature, but requires the

use of independent judgment, provlded that:

(1) Employees of school districts who are department cha:rpersons or consultmg teachers shall not be
deemed supervisors; ) _ ,

(2) With respect to members of a police or fire department, no person shall be deemed a supervisor
except the chief of the department or those individuals who, in the absence of the chief, are authorized
to exercise the authority and perform the duties of the chief of the department. Where prior to June 1,
1982, a public employer pursuant to a judicial decision, rendered in litigation to which the public
employer was a party, has declined to engage in collective bargaining with members of a police or fire
department on the basis that those members are supervisors, those members of a police or fire
department do not have the rights specified in this chapter for the purposes of future collective
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of division (F){(2) of this section.

(3) with respect to faculty members of a state institution of higher education, heads of departments or
divisions are supervisors; however, no other faculty member or group of faculty members is a
supervisor solely hecause the faculty member or group of faculty members participate in decisions with
reépect to courses, curriculum, personnel, or other matters of academic policy;

- (4) No teacher as defined in section 3319.09 of the Revised Code shall be designated as a supervisor
or a management level employee unless the teacher ts employed under a contract governed by section
3319.01, 3319.011, or 3319.02 of the Revised Code and is assigned to a position for which a license
deemed to be for administrators under state board rules is requxred pursuant to section 3319 22 of the

Revnsed Code

(G) “To bargain collectively” means to perform the mutual obligation of the public employer, by its
representatives; and the representatives of its employees to negotiate in good faith at reasonable
times and places with respect to wages, hours, terms, and other conditions of employment and the ~
_continuation, medification, or deletion of an existing provision of a collective bargaining agreement,
" with the intention of reaching an agreement, or to resolve questions arising under the agreement. “To ‘
bargain collectively” includes executing a written contract incorporating the terms of any agreement

. reached. The obligation to bargain collectively does not mean that either party is compelled to agreeto ...

a proposal nor does it require the making of a concession.

(H) “Strike” means continuous concerted action in failing to report to duty; willful absence from one’s -
position; -or stoppage of work in whole from the full, faithful, and proper performance of the duties of
employment, for the purpose of inducing, influencing, or coercing a. change in wages, hours, terms,
and other conditions of employment. "Strike” does not include a stoppage of work by employees in

good faith because of dangerous or unhealthful worknng condztlonsl_at__the pIace of employment that are

" abnormal to the piace ‘of employment.

(I) “Unauthorized strike” includes, but is not limited to, concerted action during the term or extended
terrmn of a collective bargaining agreement or during the pendency of the settlement procedures set
forth in section 4117.14 of the Revised Code in failing to report to duty; willful absence from one’s
position; stoppage of work; slowdown, or abstinence in whole or in part from the full, faithful, and
proper performance of the duties of employment for the purpose of inducing, influencing, or coercing a
change in wages, hours, terms, and other conditions of employment. “Unauthorized strike” includes
any such action, absence, stoppage, slowdown, or abstinence when done partiaily or infermittently,
whether during or after the expiration of the term or extended term of a collective bargaining
agreement or during or(after the pendency of the settlement procedures set forth in section 4117.14 of

the Revised Code. ‘

(1) “Professional employee” means any emplayee engaged in work that is predeminantly intellectual,
involving the - consistent exercise of discretion and judgment in its performance and requiring
knowledge of an advanced type in a field of science or learning customarily acquired by a prolonged
course in an institution of higher learning or a hospital, as distinguished from a general academic
education or from an apprenticeship; or an employee who has compieted the courses of specialized
Intellectual instruction and is performing refated work under the supervision of a professional person to
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" (K) “Confidential employee” means any employee who works in the personnei offices of a public
employer and deals with information to be used by the public employer in collective bargaining; or any
employee who works in a close continuing relationship with public officers or representatives directly
participating in collective bargaining on behalf of the employer.

(L) “Management level employee” means an individual who formulates policy on behalf of the public
employer, who responsibly directs the implementation of policy, or who may reasonably be required on
behalf of the public employer to assist in the preparation for the conduct.of collective .negotiations, .=
administer collectively negotiated agreements, or have -a major role in personnel -administration. - -
Assistant superintendents, principals, and assistant principals whose employment is. governed by -
section 3319.02 of the Revised Code are management level employees, With respect to members of a
faculty of a state institution of hig=hér education, no person is 8 management level employee because

of the person’s involvement In the formulation or implementation of academic or institution policy. '

M} “Wages” means hourly rates of pay, salaries, or other forms of compensation for -services
9 :
rendered. : -

(N) “Member of a police department” means a person who Is in the employ of a police department of a
‘municipal corporation as a_full-time regular police officer as the result of an appointment from aduly
esta'b‘lished civil service eligibility list or under section 737.15 or 737.16 of the Revised Code, a full-

time deputy sheriff appointed under section 311.04 of the Revised Code, a township constable
appointed under section 509.01 of the Revised Code, or a member of a township police district police
department appointed under section 505.49 of the Revised Code. ‘ :

{0) “Members of the state highway patrol” means highway patro! troopers and radio operators
. appointed under serction75503.01 of the Revised Code. '

(P) “Member of a fire department” means a person who is in the employ of a fire department of a
municipal corporation or a township as a fire cadet, full-time regular firefighter, or promoted rank as
the result of an appointment from a duly established civil service eligibility list or under section 505.38,
709.012, or 737.22 of the Revised Code.

(Q) “Day” means calendar day.

Effective Date: 12-13-2002; 12-30-2004; 06-27-2005; 03-30-2006; 10-12-2006
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4117.08 Matters subject to collective bargaining.

(A) Al matters pertaining to wages, hours, or terms and other conditions of employment and the
continuation, modification, or deletion of an existing provision of a collective bargaining agreement are
subject to collective bargaining between the public employer and the exclusive representative, except
as otherwise specified in this section and division (E) of section 4117.03 of the Revised Code. .

(B) The gonduct and gradmg of CIVII service exam:natlons, _the rat;ng of candldates, the establlshment_‘__
af el|g|b!e |IStS from the exammatrons and the original appomtments from the eligible. Itsts are not

approprlatesub;ectsforco!lectwe bargaining. T T T

(C) Uniess a pubhc emplayer agrees otherwise in a collective bargammg agreement, nothlng in Chapter.
4117. of the Revised Cade impairs the right and respon51b|lrty of each public employer to:

(1) Detarmine matters of inherant managerial policy which include, but are not limited to areas of
discretion or policy such as the functions and programs of the public employer, standards of serwces,
jts overal budget utilization of technology, and organizational structure;

(2) Drrect superwse, evaluate, or h|re employees _ . ' )

(3) Maintain and improve the efficlency ang effectiveness of governmental operations;

{4) Determine the overal! methods, process, means, or personnel by which govemmental operatlons
are to be conducted;

(5) Suspend discipline, demote, or dlscharge for Just causa, or Iay off, transfer, assign, schedule,
promote, -Or- I"Etaln employees i e ...,...‘m e - e e i R A AR R A 7 o e

(6) Determine the adequacy of the work force;

(7) Determine the overall mission of the employer as a unit of government;

(8} Effectively manage the work force;

(9) Take actions to carry out the mission of the public employer as a governmental unit.

i

The employer is not required to bargain on subjects reserved to the management and direction of the
goverhmental unit except as affect wages, /hours, terms and conditions of employment, and the
continuation, maodification, or deletion of an existing provision of a collective bargaining agreement. A
public employee or exclusive representative may raise a legitimate complaint or file a grievance based

on the collective bargaining agreement.

Effective Date: 04-01-1984; 09-29-2005; 2007 HE119 09-29-2007
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4117.10 Terms of agreement.

(A) An agreement between a public employer and an exclusive representative entered into pursuant to
this chapter governs the wages, hours, and terms and conditions of public employment covered by the
agreement. If the agreement provides for a final and binding arbitration of grievances, public
employers, employees, and employee organizations are subject solely to that grievance procedure and
the state perscnnel board of review or civil service commissions have no jurisdiction to receive and
determine any appeals relating to matters that were the subject of a final and binding grievance -
procedure. Where no agreement exists or where an agreement makes no specification about a matter,” "
the public employer and public employees are subject to all applicable state or local laws or ordinances
pertaining to the wages, hours, and terms and conditions of employment for public employees. Laws
pertaining to civil rights, affirmative action, unemployment compensation, workers’ compensation, the
retirement of public employees, and residency requirements, the minimum educational requirements
contained in the Revised Code pertaining to public education including the requirement of a certificate
by the fiscal officer of a school district pursuant to section 5705.41 of the Revised Code, the provisions
of division (A) of section 124.34 of the Revised Code governing the disciplining of officers and
employees who have been convicted of a felony, and the minimum standards promulgated by the state
board of education pursuant to division (D) of section 3301.07 of the Revised Code prevail over
conflicting provisions of agreements between employee organizations and public employers. The law
_pertaining to the leave of absence and compensation provided under section 5923.05 of the Revised
Code prevails over any conflicting provisions of such agreements if the terms of the agreement contain
benefits which are less than those contained In that section or the agreement contains no such terms
and the public authority is the state or any agency, authority, commission, or board of the state or if
the public authority is another entity listed In division (B) of section 4117.01 of the Revised Code that
elects to provide leave of absence and compensation as provided in section 5923.05 of the Revised
Code. Except for sections 306.08, 306.12, 306.35; and 4981.22 of the Revised Code and arrangements
entered into thereunder, and section 4981,21 of the Revised Code as necessary to comply with section -

--13(c) -of-the “Urban-Mass-Transportation-Act-of 1964, 87-5tat.-295; 49-U.5 .C:A:-1609(c),as-amended; -~

and arrangements entered into thereunder, this chapter prevails over any and all other confiicting
laws, resolutions, provisions, present or future, except as otherwise specified in this chapter or as
otherwise specified by the general assembly. Nothing in this section prohibits or shall be construed to
invalidate the provisions of an agreement establishing supplemental workers’ compensation or
unemployment compensation benefits or exceeding minimum requirements contained in the Revised
Code pertaining to public education or the minimum standards promulgated by the state board of
education pursuant to division (D) of section 3301.07 of the Revised Code.
‘

(B) The public employer shall submit a request for funds necessary to implement an agreement and for
approval of any other matter requiring the approval of the appropriate legislative body to the
legislative body within fourteen days of the date on which the parties finalize the agreement, unless
otherwise specified, but if the appropriate legisiative body is not in session at the time, then within
fourteen days after it convenes. The legislative body must approve or reject the submission as a
whole, and the submission Is deemed approved if the legislative body fails to act within thirty days
after the public employer submits the agreement. The parties may specify that those provisions of the
agreement not requiring action by a legistative body are effective and operative in accordance with the
terms of the agreement, provided there has been compliance with division (C) of this section. If the
legislative body rejects the submission of the public employer, either party may reopen all or part of

the entire agreement.
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Ao Uaed 1R NS sectian, legisiative Doay™ INGiucges tne governing Doard ar 4 municipal corparaton,
school district, college or university, village, township, or board of county commissioners or any other
body that has authaority to approve the budget of their public jurisdiction and, with regard to the state,
“legisfative body” means the controlling board.

(C) The chief exacutive officer, or the chief executive officer’s represerttative,‘ of each municipal

_ corporation, the designated represantatlve of the board of education of each school drstrlct college or "
university, or any other bodyr that has authority to approve the budget of thelr publlc ]unsdrct:on the"*
designated’ representative of the board of county commlssmners and of each eiected ofﬂceholder of the
~ colinty Whosé" employees are covered by the collective negotlations, and the demgnated representative
of the villagé or the board of township trustees of each townshlp is respon5|ble for negotlataons m the
. coltective " bargaining process; except that the leglslatlve body may accept or reject a proposed
collective bargaining agreement When the matters about which there is agreement are reduced to '; -
- writing and approved by the employee organlzatlon and the Iegrslat:ve body, the agreernent is binding

upon the legislative body, the employer and the employee organization and employees covered by the
agreement

(D) There is hereby established an office of collective bargaining in the department of administrative -
services for the purpose of negotiating with and entering into written agreements between state
agencies, departments, beoards, and commissions and the exclusive representative on matters of
. wages, hours, terms and other conditions of employment and the  continuation, modification, or
deletion of an existing provision of a collective bargaining agreement. Nothing in any provisio'n of law
to the contrary shall be interpreted as excluding the bureau of workers’ compensation and the
industrial commission from the preceding sentence. This office shall not negotiate on behalf of other
statewide elected officials or boards of trustees of state institutions of higher education who shall be
considered as separate public employers for the purposes of this chapter; however, the office may
negotiate on behalf of these officials or trustees where authorized by the officials or trustees. The staff
of the office of collective bargaining are in the unclassnﬁed service, The dlrector of admlmstratlve

* services shall fix the' compensation of the staff.” A

The office of collective bargaining shall:

(1) Assist the director in formulating management’s phzlosophy for public collective bargaining as well
as planning bargaining strategies;

{2) Conduct negotiations with the exclusive representatives of each employee organization;

(3 Coordinate the state’s resources In all rmediation, fact-finding, and arbitration cases as well as in all
labor disputes;

4

{(4) Conduct systematic reviews of collective bargammg agreements for the purpose of contract
negotlatnons

(5) Cocrdinate the systematlc compnlatlon of data by all agencies that is required for negotiating
purposes, '

(6) Prepare and submit an annual report and other reports as requested to the governor and the
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4117.11 Unfair labor practice.

(A) It is an unfair labor practice for a public employer, its agents, or representatives to:

(1) Interfere with, restrain, or coerce employees in the exercise of the rights guaranteed in Chapter
4117. of the Revised Code or an employee organization in the seléection of its representative for the

purposes of collective bargalning or the adjustment of grievances;

(2) Initiate, create, domlnate or interfere with the formatlon or admlmstratlon of any employeez
organizatfon, or contribute financial or other support to it; except that a publlo employer may permit

employees to confer with it during working hours without loss of time or pay, permit the exclusive

representative to use the facilities of the public employer for membershlp or gther meetmgs or permlt . -

the exclusive representative to use the internal mail system or other internal communications system;

(3) Discriminate in regard to hire or tenure of employment or any term or condition of employment on -
the basis of the exercise of rights guaranteed by Chapter 4117, of the Revised Code. Nothing precludes -
any employer from makmg and enforcing an agreement pursuant to division (C) of section 4117.09 of

.. the Revised Code..

(4) Discharge or otherwise discriminate against an employee because he has flled charges or glven
~ testimony under Chapter '4117. of the Revised Code;

(5) Refuse to bargain collectively with the representative of his employees recognized as the exclusive
representative or certified pursuant to Chapter 4117. of the Revised Code;

(6) Establish a pattern or practice of repeated failures to timely proc'ess grievances and requests for
arbitration of grlevances, : :

(7) Lock out or otherwise prevent employees from performing their regularly assigned duties where an
object thereof is to bring pressure on the employees or an employee organization to compromlse or
capitulate to the employer’s terms regarding a labor relations dispute;

(8) Cause or attempt to cause an employee organization, its agents, or representatives to violate
division (B} of this section. :

(B) It is an unfair labor practice for an employee organization, its agents, or representatives, or public
employees to:

(1) Restrain or coerce émployees in the exercise of the rights guaranteed in Chapter 4117. of the
Revised Code. This division does not impair the right of an employee organization to prescribe its own
rules with respect to the acquisitlon or retention of membership therein, or an employer in the
selection of his representative for the purpose of collective bargaining or the adjustment of grievances.

(2) Cause or attempt to cause an employer to violate division (A) of this section;

(3) Refuse to bargain collectively with a public employer if the employee organization Is recognized as
the exciusive representative or certified as the exclusive representative of public employees in a

o)
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(&) Call, institute, maintain, or conduct a boycott against any public employer, or picket any place of
business of a public employer, on account of any jurisdictional work dispute;

(5) Induce or encourage any individual employed by any person to engage in a strike in violation of
Chapter 4117. of the Revised Code or refusal to handle goods or perform services; or threaten, coerce,
or restrain any person where an object thereof is to force or require any public employee to cease

dealing or doing business with any other person, ar force or require a publlc employer to recogmze for o
representation purposes an employee orgamzat:on ot cert:ﬂed by the state empioyment relatlons A

board;
* (6) Fail to fairly represent all pubiic':.éi‘::ﬁ_ployees in a bé'rg'a'ihihg"t,_mit;"""""' Lo

(7) Induce or encourage any individual in connection with a labor relations dispute to picket the
residence or any place of private employment of any publlc ofﬂaal or representative of the public

employer;

(8) Engage in any picketing, striking, or other concerted refusal to work without giving written notice
to the public employer and to the state employment relations board not less than ten days prior to the

~action. The notice shall state the date and time that the ‘action will commence and, once the notice is
given, the parties may extend it by the written agreement of both, '

(C) The determination by the board or any court that a public officer or employee has committed any
of the acts prohibited by divisions (A) and (B) of this section shall not be made the basis of any charge
for the removal from office or recall of the public officer or the suspension from or termination of
employment of or disciplinary acts against an employee, nor shall the officer or employee be found

subject to any suit for damages based on such a determination; however nothing In this division '

“brévients any paity to d colléctive bargaining agreement from “seeking enforcement or damages for a
violation thereof against the other party to the agreement. '

(D) As to jurisdictional work disputes, the board shall hear and determine the dispute unless, within

ten days after notice to the board by a party to the dispute that a dispute exists, the parties to the
dispute submit to the board satisfactory evidence that they have adjusted, or agreed upon the method

for the voluntary adjustment of, the dispute.

Effective Date: 04-01-1984
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4117.22 Chapter liberally construed.

Chapter 4117, of the Revised Code shall be construed liberally for the accomplishment of the purpose
of promoting orderly and canstructive relationships between all public empioyers and their employees.

Effective Daté: 04~01-1984'
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