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INTRODUCTION

Neither the Opposing Brief filed by Appellee Monica Fletcher ("Fletcher") nor the

amicus brief filed by the Ohio Alliance of Justice ("OAJ") provides a workable interpretation of

Civ.R.10(D)(2) that accords with the language and intent of that rule. The very trial court

discretion that this Court recognized and confirmed in Manley v. Marsico, 116 Ohio St.3d 85,

2007-Ohio-5543, ¶ 13 (afffrming that trial court's allowance of an untimely affidavit of merit)

requires the opposite result in this case, where Fletcher has proved unable to offer any expert

testimony in two lawsuits spanning almost four years. The Trial Court's dismissal of the

Complaint for failure to comply with Civ.R. 10(D)(2) was appropriate. Determining that the

dismissal was with prejudice, given that the Complaint could not be refiled, was also appropriate.

Fletcher's Opposition Brief argues that, in those cases where "it is unclear from the face

of the Complaint whether its allegations constitute a medical claim" (Opposition Brief,

Proposition 1), this Court should require Defendants to file a motion for more definite statement

to give Plaintiff adequate "notice" of the possibility of a dismissal. The argument makes no

sense. When Defendants filed motions for Civ.R. 12(B)(6) dismissal, Plaintiff was rnost

assuredly on notice of the possibility of a dismissal based on the application of Civ.R. 10(D)(2).

And when Plaintiff had already voluntarily dismissed her suit once before, and the statute of

limitations had long since passed and the saving statute had expired, Plaintiff was charged with

knowledge that a second dismissal - even one "without prejudice" - will have the effect of a

dismissal with prejudice. Fletcher was on notice that dismissal was a possibility.

OAJ's amicus brief asks this Court to "steer clear of the notion" that a dismissal under

Civ.R. 10(D)(2) could "ever" be with prejudice, and argues that a motion for more definite

statement is "more compatible" with a rule specifying that dismissals are without prejudice



(Opposition Brief, p. 3). OAJ's arguments do not accord with the specific language of Civ.R.

10(D)(2) which creates a remedy of dismissal otherwise than on the merits for the particular

failure to state a claim set forth in the rule, but does not preclude the operation of the statute of

limitations on potential re-filings.

As Fletcher and OAJ both concede, the 2007 rule amendment that clarifies that a

dismissal under Civ.R. 10(D)(2) "shall operate as a failure otherwise than on the merits" also

states that the affidavit "is required to establish the adequacy of the complaint." The Staff Note

also specifies that the purpose of the amendment is to clarify "that the affidavit is necessary to

establish the sufficiency of the complaint " There can be no dispute that the more appropriate

filing to challenge the adequacy and sufficiency of a Complaint is a Civ.R. 12(B)(6) motion to

dismiss. The rule amendment simply created a "dismissal otherwise than on the merits" remedy

for that failing. Further, given the facts of this case, the trial court acted well within its broad

discretion when it determined that dismissal was appropriate. Manley, supra. Finally, under the

facts of this case - where Plaintiff had voluntarily dismissed her case previously - the trial court

correctly concluded that the dismissal had the effect of a dismissal with prejudice.

ARGUMENT

Proposition of Law: A Motion For Failure To State A Claim Upon Which
Relief Can Be Granted Pursuant To Civil Rule 12(B)(6) Is The Proper
Procedure For Challenging The Failure To File An Affidavit Of Merit In
Accordance With Civi1 Rule 10(D)(2).

1. The Facts Upon Which Appellee Relies In Her Merit Brief Are
Incomplete And Misleading.

Contrary to Fletcher's characterization, this case is a "typical, mainstream medical

negligence case." (Merit Brief of Appellee, p. 4). The original Complaint filed on March 31,

2004, at ¶ 12, and the refiled Complaint filed on March 29, 2006, at ¶ 7, allege that the medical



care rendered by defendants "...was performed in negligent and substandard fashion, and was

outside the standard of care for reasonable medical treatment " There is no doubt that the refiled

Complaint contains a medical claim which thereby mandates the application of Civ.R. 10(D)(2).

Without the predicate medical claim, there would be no wrongful death action. The alleged

medical negligence is the predicate for Fletcher's wrongful death claim.' Fletcher's lawsuit is "a

typical, mainstream medical negligence claim."

Civ.R. 10(D)(2) was in effect for almost nine months before Fletcher refiled her

Complaint. During the years before the refiling, the constant bar to Fletcher making any

progress with her lawsuit was her failure to identify expert medical witnesses to support her

claims. This action was filed in 2003, dismissed voluntarily in 2005 to avoid an adverse ruling

on summary judgment motions filed after the deadline for expert disclosure had passed, and

refiled in 2006 to assert "the same claims" - i.e., "that defendants University Hospitals of

Cleveland and Dr. Raymond Onders provided negligent medical care to Victor Shaw" and

"seeking damages for both medical malpractice and wrongful death." (Opposing Brief, p. 1).

But when University Hospitals of Cleveland filed a Civ.R. 12(B)(6) motion in this case - a

motion that indisputably gives notice of an intent to seek a dismissal - Fletcher did not seek to

amend her complaint or "show good cause" for yet an additional time period to file an expert

affidavit. Rather, she made the patently insupportable argument that nothing in her refiled

Complaint asserted a medical claim subject to the requirements of Civ.R. 10(D)(2). Fletcher

1 In order to maintain her wrongful death action based upon alleged medical malpractice, she is
required to follow well-established legal criteria and must satisfy, by a preponderance of the
evidence, four elements: (1) the physician owed a duty to the injured party; (2) the physician
breached this duty; (3) a demonstration of the probability that the breach was a proximate cause
of the harm to the plaintiff; and (4) damages. Trevena v. Primehealth, Inc., 171 Ohio App.3d

501, 2006-Ohio-6535, ¶ 52 (citation omitted); see also Berdyck v. Shinde (1993), 66 Ohio St.3d
573, 579. Proof of the recognized standard of care in the medical community must be
established by expert testimony. Bruni v. Tatsumi (1976), 46 Ohio St.2d 127, 131-132.
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now offers that a motion for more definite statement is the appropriate procedural mechanism for

defendants faced with plaintiffs who insist on not filing an affidavit of merit. But this procedural

scheme was not available until after the Eighth District Court of Appeals fashioned such a

process in this case, without any argument or discussion on the issue. What was known before

the appellate court developed its new procedural mechanism was that, as Fletcherpoints out, the

very common pleas court case that Fletcher claims misled her into believing that her refiled

Complaint did not state a medical claim, granted a Civ.R. 12(B)(6) motion to dismiss the

"independent" medical malpractice claim asserted in that case for failure to support claims with

an affidavit of merit. See McClellan v. Clermont Mercy Hospital (Jan. 3, 2006), Clermont

County Common Pleas Court, Case No. 2005 CVH 1264 (Appx. 1).

Fletcher improperly solicits this Court to infer that expert medical support had been

secured against some Defendants at the time of the re-filing of the lawsuit (Opposition Brief, p.

4). The re-filing of the lawsuit suggests, however, that the opposite inference should be drawn.

The Defendants named in the first Complaint, but not named in the second Complaint, St.

Elizabeth Health Center and Mahoning Valley Emergency Specialist, Inc., filed counterclaims

against Fletcher contending that her decedent, Victor Shaw, left the hospital against medical

advice and signed a Release and Indemnity Agreement, a copy of which was attached to the

Counterclaim pursuant to Civ.R. 10(D)(1). The reasonable inference that can be drawn is that

the Mahoning County defendants were not named in the refiled complaint because they had

meritorious counterclaims. For Fletcher to state that "the inference could be drawn that expert

medical support had been secured..." is really without any value except to establish, with

certainty, that Fletcher was aware of the need for expert testimony to support her medical claim

which was the predicate for the survivorship action and the wrongful death action. It also begs



the question, if such experts were readily available, why Fletcher did not identify them and

submit affidavits during the three months that the Motion to Dismiss was pending before the trial

court.

A more reasonable inference for Fletcher's inability to produce an affidavit of merit is

that she did not have medical expert support for her claims. The fact, and not an inference, is

that Fletcher never identified an expert witness even when confronted by a motion for summary

judgment and then a motion to dismiss. The basis for Fletcher's first voluntary dismissal was

that she was confronted by motions for summary judgment for failure to identify expert

witnesses to support her claims. The expert disclosure date had passed without the identification

of any expert witness. With her voluntary dismissal, Fletcher invoked the Savings Statute and, in

fact, used every day available before re-filing the case. Fletcher asserted "the same claims" as in

her first Complaint knowing that Defendants had filed motions for summary judgment for lack of

expert medical testimony, which confirms that she knew that she would need expert medical

testimony to establish her refiled claims. The Trial Court was aware of these facts.

In the Statement of Facts in her Opposing Brief, p. 4, at ¶ 3, Fletcher offers a false

characterization of the Trial Court's actions. The Trial Court had the Motion to Dismiss pending

for almost three months. The Trial Judge conducted a Case Management Conference with

counsel for the parties. Fletcher never requested an extension of time to produce an affidavit.

Instead, Fletcher chose a course of action which was either right or wrong and she would have to

live with the consequences. The onus had been on Fletcher to produce expert witness support for

her allegations for three years. The effect of Civ.R. 10(D)(2), as appropriately implemented by

the Trial Court, was to end otherwise endless litigation by dismissing the case for failure to

comply and produce an affidavit of merit supporting the allegations of professional negligence.



II. The Trial Court's Dismissal With Prejudice Of Appellee's Complaint
For Failure To Comply With Civ.R. 10(D)(2) Was Appropriate.

The recent amendment to Civ.R. 10(D)(2) provides direction for this Court in two

regards. First, the amendment specifically provides for dismissal for a failure to file an affidavit

of merit. Second, while the amendment provides that the dismissal is a failure otherwise than on

the merits,2 it does not preclude a trial court from dismissing an action with prejudice when

warranted.

The amendments and Staff Notes and the langaage of Civ.R. 10(D)(2) provide a uniform

rule of law and the proper motion to be made by Defendants. Fletcher's suggestion that a special

class of cases - those where the nature of the claim is not clear on the face of the complaint -

should be subject to a motion for more definite statement is unworkable. The hypothetical

scenarios offered by Fletcher and the OAJ have to do with the results of the motion, not with the

motion to be filed. The resolution of the motion will depend on the individual facts of the case

and falls within the broad discretion of the trial judge. A trial court should, as stated in Manley,

supra, have discretion on how to rule on the motion depending on the nature of the failing

alleged. Applying that to our case results in affinnance of the dismissal below.

It is important to note that Civ.R. 10(D)(2) does not provide for an extension of the

underlying statute of limitations or permit a second use of the Savings Statute found in R.C. §

2305.19. (Appx. 13). In the case at bar, the Trial Court properly disrnissed the Complaint with

prejudice. The underlying statute of limitations on the wrongful death claim expired on

September 1, 2004. With the voluntary dismissal of the original lawsuit, the Savings Statute

expired on March 30, 2006. Therefore, a second dismissal on July 13, 2006, even otherwise than

2 Amended Civ.R. 10(D)(2)(d) states, in part: "...Any dismissal for the failure to comply with
this rule shall operate as a failure otherwise than on the merits."
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on the merits, appropriately resulted in a dismissal with prejudice because Fletcher could not

refile or amend her Complaint.

A. A Motion To Dismiss Is The Appropriate Challenge To
A Civ.R. 10(D)(2) Violation.

The application of Civ.R. 12(B)(6) is not a mere "procedural preference" as suggested in

the OAJ Amicus Brief at p. 3. It is the appropriate avenue to follow to maintain the integrity and

effect of Civ.R. 10(D)(2). An obvious starting point in this analysis is Civ.R. 10(D)(2) itself,

which anticipates a dismissal for failure to comply, and the Staff Notes for the 2007

Amendments which state that the rule "is intended to make clear that the affidavit is necessary to

establish the sufficiency of the complaint" and that the failure to comply can result in the

dismissal of the complaint. The language of the Civil Rule is supported by established case law

providing that a motion to dismiss for failure to state a claim upon which relief can be granted is

procedural and tests the sufficiency of the complaint. State ex rel. Hanson v. Guernsey Cty. Bd.

of Commrs. ( 1992), 65 Ohio St.3d 545.

A party seeking to challenge the sufficiency of a complaint would not move for more

definite statement, pursuant to Civ.R. 12(E), and follow the onerous and time-consuming two-

step process outlined in the Amicus Brief of OACTA, at pp. 4-5.3 Nor would it be reasonable for

Civ.R. 10(D)(2) to require such an onerous path if the purpose of the rule is to reduce frivolous

litigation and reduce costs. The procedural challenge should focus directly on the allegations

which are unsupported by expert testimony as required by Civ.R. 10(D)(2). While the factual

allegations of the Complaint are taken as true, "[u]nsupported conclusions of a complaint are not

3 The Appellee Brief and the OAJ Amicus Brief are silent with respect to the procedural steps
which must be taken where a party fails to comply with Civ.R. 10(D)(1).
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considered admitted ... and are not sufficient to withstand a motion to dismiss." State ex rel.

Hickman v. Capots (1989), 45 Ohio St.3d 324.

In a recent case, the Fifth Appellate District rejected the applicability of Civ.R. 12(E) to

"medioal claims" and upheld the dismissal of a complaint filed without the required Affidavit of

Merit. Holbein v. Genesis Healthcare System, 5`h Dist. No. CT2006-0048, 2007-Ohio-5550 4

Faced with facts similar to the present case, the Holbein court found that ordering a more definite

statement pursuant to Civ.R. 12(E) or pennitting an amendment pursuant to Civ.R. 15(A) would

be contrary to the intended purpose of Civ.R. 10(D)(2) in guarding against frivolous lawsuits -

especially when (as in the present case) the offending party had been placed on notice of the

pleading defect. Holbein, ¶¶ 47-48, 50. The court held that "[g]iven the specific facts of this

case, the re-filing and the extension granted to appellants, we find the rule would have no

meaning or effect if it was not enforced." Id. at ¶ 51. The Holbein court also recognized that

"[t]he trial court was clearly within its discretion to fashion the appropriate remedy" to address

the failure to comply with Civ.R. 10(D)(2). Id. at ¶ 50.

4 On March 12, 2008, this Court accepted appeal in Holbein (Case No. 2007-2198) on the
following Propositions of Law:

Civil Rule 10(D)(2) does not provide for dismissal of the action or
claims, when the affidavit of merit is not attached to a complaint.
(Proposition of Law No. III)

When a party fails to attach an Affidavit of Merit and good cause is
shown for the failure, the trial court should permit amendment to the
complaint by addition of the affidavit or other similar evidence,
order a more definite statement, or other action to comply with the
spirit of Civil Rule 10(D)(2). (Proposition of Law No. VI)

This Court then ordered, "sua sponte, that this cause is held for the decision in Supreme Court
Case No. 2007-1529, Fletcher v. University Hospitals of Cleveland, and the briefing schedule is
stayed." See Entry (Appx. 7).



A motion to dismiss is the appropriate vehicle to test the sufficiency of a medical claim

unsupported by an affidavit of merit.

B. A Dismissal For Failure to Comply With Civ.R.
10(D)(2) Operates As A Dismissal With Prejudice When
Plaintiff Previously Utilized The Savings Statute.

In its Order granting the Motion to Dismiss, the Trial Court stated that the "[c]ase is

dismissed with prejudice" and that "[t]here is no just reason for delay." The Trial Court's ruling

is consistent with amended Civ.R. 10(D)(2) because, once dismissed, Appellee could not have

refiled her Complaint again. The Complaint was initially filed on September 2, 2003, and then

voluntarily dismissed on March 30, 2005, pursuant to Civ.R. 41(A)(1). The Complaint was

refiled on March 29, 2006, within the one-year savings statute set forth in R.C. § 2305.19(A)5.

The dismissal issued by the trial court on July 13, 2006, even if "otherwise than on the merits," is

effectively a final dismissal with prejudice because Fletcher did not have any right to invoke

another savings statute extension.

An adjudication otherwise than on the merits is a dismissal without prejudice. Thomas v.

Freeman, 79 Ohio St.3d 221, 225, 1997-Ohio-395, fn. 2. "This is because a dismissal without

prejudice places the parties in the same position they were in before they filed the action."

Johnson v. H & MAuto Service, 10th Dist. No. 07AP-123, 2007-Ohio-5794, ¶ 7. However, a

5 Specifically, R.C. 2305.19(A) provides:

(A) In any action that is commenced or attempted to be
commenced, if in due time a judgment for the plaintiff is reversed
or if the plaintiff fails otherwise than upon the merits, the plaintiff
or, if the plaintiff dies and the cause of action survives, the
plaintiffs representative may commence a new action within one
year after the date of the reversal of the judgment or the plaintiffs
failwe otherwise than upon the merits or within the period of the
original applicable statute of limitations, whichever occurs later.
This division applies to any claim asserted in any pleading by a
defendant.



dismissal otherwise than on the merits does not toll the statute of limitations or the savings

statute. As this Court recently held, a dismissal otherwise than on the merits which prevents

refiling in the trial court is a final, appealable order. Natl. City Commercial Capital Corp. v.

AAAA at Your Serv., Inc., 114 Ohio St.3d 82, 2007-Ohio-2942, ¶ 8.

The Trial Court's ruling did not address a mere failure to abide by Civ.R. 10(D)(2), but

rather addressed the litigation in its entirety. Appellee could not refile or amend her Complaint

because the savings statute had expired. In order to be permitted to refile the Complaint, a

plaintiff must still refile her case within the applicable statute of limitations, or otherwise refile in

a manner permitted by the savings statute. See Brubaker v. Ross, 10`s Dist. No. 01AP-1431,

2002-Ohio-4396, ¶ 13. The savings statute is to be used only once and cannot be repeatedly

invoked to permit repeated filings of the same lawsuit. Dargart v. Ohio Dept. of Transp., 171

Ohio App.3d 439, 2006-Ohio-6179 6 The savings statute is not designed to keep actions alive

indefinitely. Id. at ¶ 21, citing Romine v. Ohio State Hwy. Patrol (2000), 136 Ohio App.3d 650,

654. "To allow a plaintiff to use R.C. § 2305.19 more than once would 'frustrate the purpose of

the civil rules which are intended to prevent indefinite filings."' Dargart, ¶ 21, quoting Hancock

v. Kroger Co. (1995), 103 Ohio App.3d 266, 269.

Motions to dismiss allow trial courts wide discretion in managing litigation in which a

dismissal otherwise than on the merits may result in a dismissal with prejudice. The OAJ

Amicus Brief cites Briggs7 and Kastls for the inference that motions to dismiss can operate as

adjudications upon the merits only. (OAJ Amicus Brief, pp. 5-6). In those cases, the courts

6 See also Estate of Carlson v. Tippett (1997), 122 Ohio App.3d 489; Triplett v. Beachwood
Village, Inc., 158 Ohio App.3d 465, 2004-Ohio-4905; Gruber v. Kopf Builders, Inc. (2001), 147
Ohio App.3d 305, 2001-Ohio-4361.
7 Briggs v. Cincinnati Rec. Commn. (1998), 132 Ohio App.3d 610, 611.
$ Kastl v. McPherson, 2d Dist. No. 8389, 1984 WL 4423. (Appx. 8).
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wrestled with scenarios distinguishable from the case at bar. In Briggs, where the phrase

"motion to dismiss" is not mentioned, the decision refers to a motion for summary judgment

resulting in a dismissal which is entitled to the preclusive effect of res judicata. Id. at 611. In

Kastl, the court stated that a motion to dismiss granted pursuant to Civ.R. 12(B)(6) is an

involuntary dismissal and operates as an adjudication upon the merits unless the court otherwise

specfes. Id. at * 3, citing 32 O.Jur. 2d Judgments Section 223 (1975) (emphasis added). Thus,

trial courts do have discretion to specify the form and effect of the dismissal.

Dismissal pursuant to Civ.R. 10(D)(2), although otherwise than on the merits, does not

suspend the effect of other bars to further relitigation. Therefore, in order to avoid abuse of

Civ.R. 10(D)(2), this Court should hold that a plaintiff whose Complaint has been previously

dismissed through a notice of voluntary dismissal or for failure to comply with Civ.R. 10(D)(2)

and who has utilized the savings statute to refile their Complaint, is subject to dismissal with

prejudice if their Complaint does not contain an Affidavit of Merit.

CONCLUSION

Civ.R. 10(D)(2) offers a uniform rule of law and the appropriate procedural mechanism to

address a problem of unsupported conclusions of medical negligence that previously went

uncontested until significant cost had been expended in defending against such claims.

Maintaining the integrity and purpose of the Rule will be ensured by following the direction of the

Rule and its Staff Notes in which a violation of the Rule is to be challenged by a motion to dismiss.

The Rule states that such a dismissal is otherwise than on the merits. But it does not mandate the

suspension of other rules and statutes that would otherwise put an end to litigation.

Appellant submits that this Court should reverse the decision of the Eighth District Court of

Appeals and hold that a Mofion to Dismiss pursuant to Civ.R. 12(B)(6) constitutes the appropriate



procedural remedy for a failure to comply with Civ.R. 10(D)(2) and that a dismissal in the

circumstance where the applicable statute of limitations expired and the savings statute has been

utilized shall be considered "with prejudice." Appellant requests this Court to affirm the Trial

Court decision based on the specific facts of this case.
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David S. Lockomeyer, Atto mey for Defehdants Linda Welder, M.D. and sriari Sehifl:, M,D.,
Tiiona & Lockemeyer, 2909 Vernon Place, Cincinnati, OH 45219 -

Jamos P. Triona, Attomey for Defendant John Heindl, M.D., Triona & I.flclcenl.eyer, 2909
Vernon Place, Cinoinnati, OH 45219

Thomas B. Bvans, Attomey for De£endants Chetyl Linda Lee, M.D., Gary Huher, M:D., and
Venu Reddy, M.D., Rendigs, Fry, Kiely & Dennis, One West Fourth Si.naet, Suite 900,
Cincinnati, OH 45202-3688 .

Karen A- Canoll, Attomey for Defendant Clemtont Mercy Hospital, Kohnen and Patton, PNC
Center, Suite 800, 210 Past Fifth Street, Cincinnati, OH 45202-4190

This matter came before the Court•on Plaintiff's motion to enlarga the time to file an

affidavit of inerit filed on October 4,2005. Certain defendants fited a memoraridum iu opposition .

as well as a rttotion to dismiss ihe complaint under Civ1t. 12(Bx6) on October 20, 2005. •

Thereafter, each of the remainiug defendants filed similar motions and anemoran4la adopting the

arguments set forth in the October 20 memorandum. The Court has consldered the meanoianda,
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oralaiguiuentofDecdmlrer 12, 2005; 8nd the relevant legal8uilrority and reWers the following

Plaintifffsied•adomplaintastheabministratrixoftheesra4eofher$us6and,'Ciarj+Ioe ' • '

deFisian . :

each ofthe'defendants was negligent iuthe medical treatment.ofMr: tvlcClellaa Theseco4d

MoClellan, QuAugust 31, 2005 ;Thocoaplaiut. qontains two cI9uus:.T.lhefirgclaim alleges'tltat '

claipx Isinsde urid8r R.C. 2125.02 for w@oitgfu) dasth. '('here were no attaehmeuts.to tire

: Geyond dndbt fcom the 001004iat ffiat the plaintiff can piioveno set of facts entitling'him;to ..'

T,e fal Staadard

ln.ordac for apomplaintio be dismjssed pursuant to Civ. R.12(B)(6),"it must appear

`•:-- xePovesy °' O'Bxlen v Univ. CnmmuniV Tenants ilnion; Inc, (1975), 42 O}rio St.2d 2423 327
'•^'• '' ' . - . . . <..

: hI.B.2t1753,.SyYfabus: TYurtheriitore, `tin construing a cQmptaint upon a motion to dismiss for •

failure fq State a clain►, Wsrnugt presume ttW all faaasl'alleyations of tJie eomplaint are nne aud.

unake ail raasonaiiie infeti+epces in faxGor of the non-movia ►g paety"AfiteRe7i v. I davaon MflkCo.

..",(I988); 40 OluO St.3d 190, 19Z 532 N.112d 753. "As long as there is a set offaots, oon^jstent

with'tiie plajp.tiff's complaint, which would atlow the plaintiffto recover, the d6tut niay not grant

a defendailt's motion to ditmijs." }'6r•k v. ORio SYate Hwy. Patrol (1991), 60 Ohip St.3d, I43, _

.,144445, 573 TI.E.2d 1063. .

^egat An^'ts

ne pa1tie.4'.motions reqguire the Courttq consider the Ohio Supreme Courl's recent'

$meqqmeat to CiV.R 10. Fffedive.July i•, 2005; Civ.R ;0(Dj(2) protrides,
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(2) AffldaW ofinerft: medicdlliabilily claim.
(a) Eaccept as provided in division (1))(2)(b) of this rule, a complantt that contains
a medical claim * * * as defined in section 2305.113 of the Revised Code, shall
include an affidavit of merit relative to eaoh defendant named in the compiaint for
'whom expert testimony is neoessary to establish liability. * * *

(b) The plaintiffmay file a motion to extend the period of time to file an affidavit
ofinerit. The motion sha11 be filed by the plaintiff with the complaint. For gtiod
cause shown, the court sLallgrant the plaintiff a reasovable period of titpe to file
an alEdavit ofAterit.

(c) An affidavit of merit is required solely to estabfish the adequacy ofthe
complaint and shall not otherwise beadmissible as evidencs or used forpiuposes
of impeachmenf. '

Civ.R 10(D)(2) applies only to "medical claims." Plaintiff s second claim is made for

wrongful death under R.C. Chapter 2125. Counsel for some of the defendants argaed at the

hearing that this claim should be considered a medical claim to which the rule applies because it

is derivative of the medical malpractice claim. However, the Oltio Supreme Court has 3reld that

wrongful death actions brought under RC. Chapter 2125 are independent causes ofaation and do

.not deliend on the existen4eof separate cause of action held by the injured per5on immediately

bafore his death. Thorapson v. Wing (1994), 70 Ohio St.3d 176,183, 637 N.E.2d 917. Further,

R•C. 2305.1 13lists namerous claing as coming within the terma "medical claim" and "derivative

claim for relief." See R.C. 2305.113(B)(3);1i.C. 2305.113(Ex7). Wrongfal• deatli claims do not

'appear on the list, which instead is comprised of traditionally derivative clqims such as loss of

corisartium, loss of support, loss of companionsh7p, and loss of tminittg and education. Id In

light of the Supreme Court's holding t)tat wrongfal death actions are irtdependent causes of

aetion, and absent explicit autimrity raversing that detennirtation; this Court wlil not include a

wrongful death action within the purview of Civ.R 10(D)(2). Thus, the motion of the defendarits

to dismiss is denied as to Plaintiff's wrongful dea•th claim.

•3
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Piaintiff's first claim is most certainly a "medical claim" as that term is defined in R.C.

2305.113(E)(3) because it is a"claim that is asserted in any civil action against a physician, ***

hospital, [or] against auy employee or agent of a physician •**[orj hospital, *** that arises

out of the medical diagnosis, care, or treatment of any person." Thus, in issue is the et'Fect of

Plaintiff's failure to comply with Civ.R. 10(D)(2} on her madioal claim.

Plaintiff bas style8 her motion as a motion to extend the time allowed for the filing of the

affidavit. However, as the plain ianguage ofthe r'ale makes clear, such a motion must be filed

with the complaint,•Civ.R. 10(D)(2)(b). Plaintdf•'s motion was filed on October 4, 2005, more

° than a mddth after the complaint.l`he Court inlarpi•ets tlw mandatory languaga of Civ.R

10(D)(2)(b) as precluding Plaintiffs motion to extend the period of time to file the affldavh. Her

motion is therefore denied.

Tha defendants have moved for dismissal under Civ.)t.12(Bx6) arguing that, by failing

:to prdvide an affidavit of inerix, Plaintiff has filled to state a claim upon tvhich relief can be

gcanted. The text of Civ.R. 10(D)(2xc) supports this contention Under that subsection, an

affidavit of merit is required to establish the adequaay of the complaint. In the Court's viebr, this

spbseetion of the rule man âfests the intention by the Supreme Court that a failure to attach an

affidavit of merit is £afsl to a medied claim. Support for this conclusion appears when Civ.R

10(D)(2) is 66ntrasted with Civ.R.10(Dxl). Ttiat rule requires the attacbment of a writing on

which any chtirn or defense is based and does not include the "adequacy of the eomplaint"

language. Under Civ.R. 10(Dxl), a failure of a parfy to attach the writing does not sub}ect the

I-laim to dismissai undei Ci'v.R 12(13)(6). Instead, the proper procedureis for the advers8 party to

mobe for a more defmite statement under Civ.R. 12(E). See, MoCamon Huntlns; .4gerrey Inc. v

4
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Medical Mutual o.jOhio, Seventh App. No. 02 C.A23, 2003-0hio-1221; Pobu Rental Co. v.

Posani (1976), 52 Ohio App.2d 183,185-186, 368 N.E.2d 1267. By failing to so rnovevnder

Civ.R.12(E), a pariy waives his right to asserl Civ.R. l0(D) as a baSis for dismissing the

complaint See, id. The Court therefore finds that, pursuent to Civ.R.10(D)(2)(c), a complaint

containing a medicrel clsim which isunacoompanied by an effidavit of merit is insuJTcient to

state a claim for relief and is properly dismissed under Civ.it. 12(B)(6).

TLe Court is mindful that this remedy is a harsh one. A dismissal under Civ.K. 12(Bx6)

is a dismissal with prejudice or on the merits unless the dismissal order states otherw7se. Civ.R

41(B)(I); dv.R.. 41(Bx3); see, also, Cirstomized Solrrttons, Inp.v. Yreirhyk & Davis CP)L, 's,lrrc.,

Seventh App. No. 03 JvfA 38, 2003-Ohio-4881. The amendmeat to Civ.I2.10 appeaTs aimed

toward dismissing those claims which are withqut expeat support at an early stage of litigation, a

purpose not served where a legitimate claim is dismissed because of a failure to adhere to the

Civil Itules: T)ismissal witlz prejudice of claims which othera7se appear lagitimate before a Court

can revievl+ an affidavit of merit would frustrate a Plaintiffwith a legitlmate oleim and the

administration ofjustice. In light of (1v.1;. i(B) which directs that the Civil itWes be cohstrued

I

so as to effaot justresults, the Court is of the opinion that, in most situations, a plaintiffs medical

olaim should be dismissed without prejudice. This way, the medical claim and supportiqg

affidavit could be evaluated after refiling. Howaver, in this case, counsel for Plaintiff conceded at

the hearirig that the one-year statute of limitations has run on tlie medical olaim, and thus refiling

of that claim would be fiuittess. The Court therefoxe,grants the defendants' motions as to

EgMLA io
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For the.reasons stated above, PlaintiWs motion to extmd tiine fnr filing 6fthe affidavit of

merit under Civ.R.'10 is deaied. The motions of the defendamts to dism,iss under Civ.R 12(Bx5)

are granted as to Plaintiffs medical claims and denied as to ft.wrongful death olaim.

I
Judge ILobert P. Riagland .
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Not Reported in N.E.2d
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CKASTL v. McPHERSON.
Ohio App., 1984.
Only the Westlaw citation is currently available.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING. OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio, Second District,
Montgomery County.

ROBERT K. KASTL, et al., Plaintiffs-Appelhmts
V.

WILLIAM D. McPHERSON, et al., Defendants-
Appellees

CASE NO. 8389, (C. P. No. 82-2655).
8389,82-2655

March 23, 1984.

CRAIG N. PROCARIO, 2525 State Route 725,
Centerville, Ohio 45459 Attotney for Plaintiffs-
Appellants.
STEPHEN C. FBADLEY, Suite 550, 100 Tri County
Parkway, Cincinnati, Ohio 45246 Attomey for
Defendants-Appellees Trustees of Butler Township.

OPBQJ

WEBER, J.
*1 This appeal arises from a judgment of the
Montgomery County Common Pleas Court wherein
the defendants-appellees were dismissed from Case
No. 82-2655 on the grounds of res judicata.
Plaintiffs-appellants have appealed this dismissal.

The following facts are not in dispute. On August 13,"
1980, plaintiffs-appellants filed a complaint, Case
No. 80-2165, against William D. McPhetson; Louis
A. Waldsmith; Kenneth Moore; Patricia Moore; the
Trustees of Butler Townsbip, including Donald
Moore, Dean Loomis, and Taryl Swigart; the City of
Vandalia, including Michael Ratcliff, City Manager,
Michael Robinette, Mayor, Jack Shirley, Vice-
Mayor; James Robinette, Councilman; Marvin
Collins, Councilman; Joy Claric, Cetuncilwoman;
William J. Harrah, Councilman; and Donald Scblein,
Councilman. In that oomplaint, appellants alleged
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that the City of Vandalia entered into an agreement
with certain co-defendants to construct improvements
on and to develop certain real property. Appellants
further alleged that thc City of Vandalia and the
Trustees of Butler Townsbip negligently failed to
require the co-defendants to install and complete
necessary improvements to the land being developed
and as a direct result therefrom, appellant's property
became flooded, causing damage toauchproperty.

The defendants-appellees City of Vandalia-and the
Butler Township Trustees thereafter filed motions to
dismiss plaintifFs' eomplaint pursuant to Civ. Rule
12 or in the alternative for summary judgment
pursuant to Civ. Rule 56. Both the City of Vandalia
and the Butler Township Trustees raised the dootrine
of governmental immunity in support of their
motions.

Upon receiving defendants' motions for summary
judgment and diantissal, plaintiffs moved the Trial
Court for peimission to amend their complaint to add
the allegation that the defendants have created, and
are permitting to exist, a continuing nuisance which
is the cause of damage to plaintiffs' property. On
October 6, 1980, the Trial Court granted plaintiffs'
motion to file an amended complaint thereby
ovemiling defendants' motions for summary
judgment and dismissal. On October 20, 1980,
plaintiffs filed their amended contplaint which
alleged both negligence and nuisance actions against
the defendants and requested judgment against the
defendants "in the amount of $32,000 plus any
damages suffered from the date of their complaint."

Both the Butler Township Tnvstees and the City of
Vandalia filed motions to dismiss plaintiffs' amended
compiaim or, in the altemative, for summary
judgment pursuant to Civ. Rules 12Bl(6) and S¢.
Defendants again alleged that based upon the
doctrine of governmantal immunity, both the City of
Vandalia and the Butler Township Trustees ara
immune from tort liability in the exercise of their
governmental actions.

On June 3, 1981, the Trial Court sustained the Bufler
Townsbip Trustees' motion for dismissal on the basis
of the application of the dochine of govenunental

0 2008 Thomson/West. No Chum to Orig: U.S. Govt. Works. 8
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immunity. On September 4, 1981, the Trial Court
sustained the City of Vandalia's motion to dismiss or,
in the altetnative, for summary judgment again
basing its decision on the doctrine of governmental
immunity. In sustainingthat motion, the Trial Court
stated: "The doctrine of sovereign immunity bars
Plaintiffs' cause of action against these Defendants
because even if Plaintlffs' aIlegations are true,
Plaintiffs can prove no set of facts entitling them to
recovery." Kastl v. McPherson. (September 4, 1981),
Mont. Co. C. P. No. 80-2165, unreported.

*2 Appmximately one year later, plaintiffs-appellants
filed a seoond complaint, Case No. 82-2655, against
William D. McPherson; Louis A. Waldsmith;
Kenneth Moore; Patricia Moore; the Tntstees of
Butler Township, including Donald Moore; Dean
Loomis, and Taryl Swigart; the City of Vandalia,
ineludiag Michael Ratcliff, City Manager, Michael
Robinette, Mayor; Jack Shirley, Vioe-Mayor, James
Robinette, Councibnan; Marvin Collins, Councilman;
Joy Clark, Councilwont®n; Williem J. Hatrah,
Cotttteiltmn; and Donald Selflein, Councilman. In
this complaint, filed September 22, 1982, plaintitl's-
appellants charged the defendants-appellees, the City
of Vandalia and the Butler Township Trustees, with
nuisance, trespass, conversion and an appropriation
of property These new allegations were based upon
the same facts and circumstanoes which formed the
basis of plaintiffs' previous negligence and nuisance
action, Case No. 80-2165, from which the
defendants-appellees were dismiased.

After the filing of the second complaint, both the City
of Vandalia and the Butler Township Trustees
requested the Trial Court to dismiss the action or in
the alternative for summary judgment pursuant to
Civ. Rules I2(B)(6) and 56. Both defendants brought
to tlte Trial CourPs attention Case No. 80-2165
wherein the Court entered judgment in favor of the
defendants. Based on this previous decision,
defendants-appellees alleged that the second claim by
plaintiffs against them was barred by the doctrine of
res judicata and therefore should be dismissed.

In a Decision and Order filed November 26, 1982,
the Trial Court diamissed all the defendants-appellees
on the grounds of res judicata. It is from this decision
that appeliants have appealed raising the following
assignment of ezmr:

Page 2

The Trial Court erred as a matter of law in its
Decision and Order of November 26, 1982 by
holding that the prior dismissal of Defandants-
Appellees acted as a bar to the present action under
the dootrine of res judicata, thereby requiring the
dismissal from the present action of Defendants-
Appellees, Butler Township, Montgomery County,
Ohio, including Donald Moore, Trustee; Deau
Loomis, Tntstee; and Daryl Swigart, Tmstee; City of
Vandalia, Ohio; Michael Ratcliff, City Manager;
Michael Robinette, Mayor of City of Vandalia, Ohio;
Jack Shirley, Vice-Mayor of City of Vandalia, Ohio;
James Robinette, Councilman of City of Vandalia,
Ohio; Marvin Collins, Councilman of City of
Vandalia, Ohio; Joy Clark, Councilwot.nan of City of
Vandalia, Ohio; William J. Harrab, Councilman of
City of Vandalia, Obio; and Donald SclAein,
Counoilman of City of Vandalia, Ohio.

The doctrine of res judicata provides that an existing,
final judgment or decree, rendered upon the merits by
a court of competent jurisdiction, is conclusive of
rights, questions, and facts in issue as to the parties or
their privies in all other actions or saitts in the same or
any other judicial tribunal of concurrent jurisdiction.
32 O. Jur. 2d Jud¢ments Section 194 (1975). The
Supreme Court of Ohio lias stated that the poHcy
basis of res judicata is to assure an end to litigation
and to prevent a party from being vexed twice for the
same cause. LaRarhrra v. Batsch (1967) 10 Ohio St.
2d 106. 113.

*3 In the case at bar, it is appellants' position that the
Trial CourPs prior decision, dismissing appellants'
original complaint filed against the appellees, does
not preclude appellants from filing the'u second cause
of action against appellees for nuisance, tre.cpass,
conversion and appropdation of property. Appellants
support their position with two arguments. First,
appellants allege that appellees' prior dismissal was
not a final judgment renderedupon the merits as
requ'ved for the application of the doctrine of res
judicata. Second, appellants allege that the prior
decision of the Trial Court addressed only the issue
of appellees' liability for negligence and that the
second complaint filed by appellants raises the issue
of appellees' subsequent liability for nuisance,
trespass, conversion and apprdpriation of property.

It is a fimdamental requisite to the application of res
judicata that there be a prior Snal determination of

0 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 9'
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the rights of the parties upon the merits. Harding v.
Talbott (1938). 60 Ohio App. 523:See ¢enerallv 32
0. Jur. 2d Judggienta Section 217 (1975). A
judgment rendered on any grounds which do not
involve the merits of the action cannot be used as a
basis for the opemtion of the doctrine of res judicata.

ln the present case, both the Butler Township
Trustees and the City of Vandalia moved for
dismissai pursuant to Civ. R. 12(B)(6) or in the
alternative summaryjudgment pursuant to Civ. R. 56
upon the filing of appellants' complaint in Case No.
80-2165. Both defendants based their motions upon
the application of the doctrine of govemmental
immunity. In dismissing the action as against both
defendants, the Trial Court concluded that the
doctrine of governmental immunity, as it existed at
that time, was an absolute defense to plaintiffs' cause
of action for negfigence.

To support the application of governmental immunity
to both defendants-appellees, the Trial Court relied
upon the Supreme Court's decision in Thacker v. Bd.
of Trustees of Ohio State Univetsitv (1973). 35 Ohio
St 2d 49 wheroin it was held that the state of Ohio,
and instrumentalities of the state of Ohio, are not
subject to suits in tort without the consent of the
General Assembly. ln addition, the Court determined
that the doctrine of sovereign immuuity batred
plaintiffs' cause of action against these defendants
because "even if Plaintiffs! allegations were true,
Piaintiffs could prove no set of facts entitling ihem to
recovery." Sastl v. MePharson. supm.

..........
A motion to dismiss granted pursuant to Civ. R
12(B)(6) is an involuntary dismissal and operates as
an adjudication upon the merits unless the court
otherwiso specifies. 32 O. Jur, 2d Judatnents Section
223 (1975). Civ. R. 41(B)(3) states:

Ac(judication on the merits; exception A dismissal
under this subdivision and any dismissal not provided
for in this rule, except as provided in subsection (4)
of this subdivision, opemtes as an adjudication unon
(he merits unless the court, in its order for disntissal,
otherwise speci5es, (Emphasis added).

"4Civi1 Rule 41(Bl(41 states:

Failure other than on the merits. A dismissal (a) for
lack of jurisdiction over the person or the subject

Page 3

matter, or (b) for failure to join a party under Rule 19
or 19.1 shall opemte as a failure otherwise than upon
the merits.

In granting defendants-appellees' motions to dismiss,
the Trial Court in Case No. 80-2165 maintained
jurisdiction over the parties and the subject matter of
the cause of action. The doctrine of govemmontat
immunity is a.defense to tort liability and does not
opetate to bar recovery due to lack of jurisdiction.
Therefore, pursuant to Civ. R. 41fB1(3) and (4), the
Trial Couri's dismissal of both the City of Vandalia
and the Butler Township Tnrstees granted pursuant to
Civ. R. 12(B1(6) was an adjudication upon the merits
in Case No. 80-2165.

The dismissal of an action purauant to Civ. R.
12 opemtes as an adjudication on the merits
and accordingly is res judicata and a bar to another
action on the same claitn, The docttine of res judicata
is separated into two distinet principles as explained

Genaralby the Ohio Supreme Court in VJhiteha¢ v .
Telephone C-Q (1969)20 Ohio St. 2d 108. 112:

"The doctrine of res judicata involves two basic
concepts. Norwood v McDooald (19431 142 Ohio
St 299. 52 N.E. 67. First, it refers to the effect a
judgment in a prior action has in a second action
based upon the same cause of aetion. The
Restatemem of the ).aw Jud¢mertts Section 45 uses
the tetms'merger' and bar'. If the plaintiff in the prior
action is successful, the entire cause of action is
'merged' in the judgment The merger means that a
successful plaintiff cannot recover again on the same
cause of action, although he may maintain an action
to enforce the judgment. If the defendant is
successful in the prior action, the plaintiff is 'barted
from suing, in a subsequent action, on the same cause
of action. The bar aspect of the doctrine of res
judicata is sometimes called 'estoppel by judgment'
Re t tement of the Law, Judgments. Section 45
commem (bl.

'°Phe second aspect of the doctrine of res judicata is
'collateral estoppel.' While tha merger and bar aspects
of res judicata have the effect of precluding a plaintiff
from relitigating the same cause of action against the
same defendant, the collateral estoppel aspect
precludes the relitigation, in a second action, of an
issue that has been actually and necessarily litigated
and determined in a prior action which was based on

0 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 10
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a different cause of action. Restatement of the law.
Judgments. Section 45, comment fcl, and Section
68(2); Cromwell Y. County of Sac (1976). 94 U.S.
351. 24 L. Ed. 195. In short, under the nile of
collateral estoppel, even where the cause of action is
different in a subsequent suit, a judgment in a prior
suit may nevertheless affect the outcome of the
second suit"

See also North Dayton Tntck Service v. Tetrell
(March 15. 1982). Montgomery Apn. No. 7447
unreported.

In order to determine whether either aspect of res
judicata applies to the facts before us, it is neaessary
to examine the parties, issues and relevant facts
placed before the court in both actions commenced
by plaintiffs-appellants. In the first lawsuit filed by
plaintiffs, Case No. 80-2165, the defendants
included, among others, the City of Vandalia and the
Butler Townslilp Tnustees. The amended complaint
alleged that property of the plaintiffs bad been, and
continued to be, damaged by flooding caused by
improper and inadequate installation of proper means
to provide forrun-offwater and drainage.

"'S SpociBcally, plaintiffe alleged that defendant
Louis Waldsmith entered into an agreement with the
City of Vandalia to conshuct and develop ceatain
property owned by Waldsmith and located in Butler
Township, Montgomery County. Defendant William
MoPhetson then contracted with Waldsmith to jointly
develop the property in issue for residential use. The
plaintif$, who subsequently became the owners of
property developed by Waldsmith and McPherson,
alleged that Waldsmith and McPhen;on negligently
failed to provide adequate means for run-off water
and drainage and as a result, the plaintiffs continued
to incur damage to their property by flooding.

As to the City of Vandalia and the Butier Township
Trustees, plaintiffs allegod both parties were
negligent in permitting the defendants Waldsmith and
McPherson to develop the property in issue without
proper safeguards to prevent flooding. In addition,
the complaint alleged that all the defendants by their
acts and omissions, created a nuisance and are
pennitting it to exist to the damage of the plaintiffs.
In total, plaintiffs requested damages in the amount
of $32,000 (later amended to $50,000), plus any
damages suffered from the date of their complaint

Page 4

and amounts ordered to be paid for improvements by
the Montgomery County Commissioners. It is from
this case that both the City of Vandalla and the Butler
Township Ttusteea were eventually dismissed as
defendants on the basis of the application of
govemmental immunity.

In the second lawsuit filed by the plaintiffs against
the same defendants, Case No. 82-2655, plaintiffs
again alleged that their property had been, and
continued to be, damaged by flooding caused by
improper and inadequate installation of proper means
to provide for rua-off water and drainage. Plaintiffs'
allegations against defendants Waldsmith,
McPherson, the City of Vandalia and the Butler
Township Trustees were based upon the same set of
facts and circumstances which were omlined in their
previous cause of action. l3owever, instead of
negligenoe and nuisance, plaintiffs afted the acts
and omission of McPherson and Waldsmith resulted
in creating a nuisance and a eontinuing traspass upon
plaintiffs' property. As to the City of Vandalia and
the Butler Township Ttusteas, plaintiffs again alleged
that both defendants failed to require McPherson and
Waldsmith to develop the property in issue with the
proper safeguards to prevent flooding of plaintlfl's'
property. Instead of alleging negligence however,
plaintiffs alleged such acts and omissions on the part
of the City of Vandalia and the Butler Township
Trustees resulted in an ongoing nuisance, hespass,
conversion and appropriation of plaintiffs' property.
In damages, plaintiffs requested $550,000.00, plus a
writ of restitution directing all party-defendants to
detemiiue the best solution to plaintiffs' ongoing
flooding problems.

Upon an analysis of the applicable law and the facts
as presented before us, we agree with the Trial Court
that the plaintiffs are barred by res judicata from
relitigating the material issue of the tort liability of
the City of Vandalia and the Butler Township
Trustees for damages incurrad on plaintiffs' property
by flooding. This identical issue, based upon the
identical acts and omissions of both defendants, was
decided in the prior action commenced by the
plaintiffs against these defendants. A point of law or
a fact which was directly in issue in a fotmer action,
and was there passed upon, may not ba drawn lnto
issue in a subsequent action between the same
partles. Trautwein vSQWenfrei (1979), 58 Ohio St.
2d 493 Whitehead v' General Telephone Co. (1969)
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Not Reported in N.E.2d
Not Reported in N.E.2d, 1984 WL 4423 (Ohio App. 2 Dist.)
(Cite as: Not Reported in N.E.2d,1984 WL 4423)

20 Ohio St. 2d 108.115.

*6 Although plaintiffa' second cause of action alleges
diffetent theories of tort ]iability on the part of the
City of Vandalia and the Butler Tocwnsbip Trustees,
this change in theory is not enough to escape the
application of res judicata to the issue of the
defendants' liability for the flooding of plaintiffs'
pmperty There has been no change in facts as to
either the City of Vandalia or the Butler Township
Tnartees' role in the development of plaintifts'
property. A party cannot, by varying the form of
action or adopting a different method of presenting
his case, escape the operation of the principle that
one and tho same causes of action shall not be twice
lltigated. A mere change in the theory of a cause of
action is not sufficient to prevent the application of
res judicata. 32 O. Jr. 2d Judements Section 225
(1975). In addition, we note that where more than one
remedy is available to a plaintiff to vindicate the
same right, a judgment in an action employsng one of
them will bar a subsequent resort to the others. Id.

Based upon the foregoing, we conclude that the
judgment of the'IYial Court dismissing both the City
of Vandalia and the Butler Townslup Trustees as
defendants in Case No. 82-2655 on the basis of the
application of ines judicata is conect. '1]ie facts and
circumstances before us demonstrate that the material
issue of the liability of both the City of Vandalia and
the Butler Township Trustees. for the flooding of
appellants' property was previously ruled upon and is
barred by res judicata from reGtigation.

Appellants' sole assignment of error is denied.

The judgment of the Trial Court is atTumed.

KERNS, J., and WII.SON, L, concur.
Ohio App., 1984.
Kastl v. McPherson
Not Reported in N.&2d, 1984 WL 4423 (Ohio App.
2 Dist.)

END OF DOCUMSN3'
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2305.19 Saving in case of reversal.

(A) In any action that is cammenoed or attempted to be commenced, if in due time a judgment for the plaintiff is
reversed or if the plaintiff falls otherwise than upon the merits, the plaintiff or, If the plaintiff dies and the cause of
action survives, the plaintiff's representative may commence. a new action within one year after the date of the
reversal of the judgment or the plaintiff's failure otherwise than upon the merits or within the period of the original

applicable statute of.limitations, whichever occurs later. This division applies to any claim asserted In any pleading

by a defendant.

(B) If the defendant in an action described in division (A) of this section Is a foreign or domestic corporation, and
whether its charter prescribes the manner or place of service of process on the defendant, and if it passes into the
hands of a receiver before the exptralion of the one yearperiod or the period of the original applicable statute of
limitations, whichever is applicable, as described in that division, then service to be made witfiin one year following
the orlginai service or attempt to begin the action may be made upon that receiver or the receiver's cashier,
treasurer, secretary, clerk, or managing agent, or if none of these officers can be found, by a copy left at the office
or the usual place of business of any of those agents or officers of the receiver with the person having charge of
the offtce or piace of business. If that corporation Is a railroad company, summons may be served on any regular
ticket or freight agent of the receiver, and if there is no regular ticket or freight agent of the receiver, then upon
any conductor of the receiver, In any county in the state in which the railroad is located. The summons shall be
retumed as if served on that defendant corporatfan.

Effective Date: 03-02-2004
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