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APPELLANT RONALD CLARK'S MOTION FOR RECONSIDERATION OF
DENIAL OF JURISDICTION OF PROPOSITIONS OF LAW NOS. I AND II

This Court should reconsider its 5-2 decision to deny jurisdiction on

Propositions of Law Nos. I and II because the decision may have been based on

objectively incorrect allegations contained in the State's memorandum

opposing jurisdiction. State v. Clark, 2008-Ohio-2028, Lundberg Stratton and

O'Connor, JJ., dissenting from denial of jurisdiction on Propositions of Law

Nos. I and II. Exhibits one and Two.

This cases involves a conflict between the First and Fourth Appellate

Districts. The conflict concerns whether the syllabus of State v. Deal (1969),

17 Ohio St.2d 17, applies to cases in which the defendant has retained

counsel. The Deal syllabus requires a trial court to inquire into any allegation

that appointed counsel has failed to subpoena alibi witnesses:

Where, during the course of his trial for a serious crime, an
indigent accused questions the effectiveness and adequacy of
assigned counsel, by stating that such counsel failed to file
seasonably a notice of alibi or to subpoena witnesses in support
thereof even though requested to do so by accused, it is the duty of
the trial judge to inquire into the complaint and make such inquiry
a part of the record. The trial judge may then require the trial to
proceed with assigned counsel participating if the complaint is not
substantiated or is unreasonable.

Mr. Clark's two propositions of law ask this Court to adopt the First

District's reasoning and to extend the protections of Deal to retained counsel

cases:

Proposition of Law No. I: Where, during the course of his trial for a
serious crime, an accused questions the effectiveness and
adequacy of counsel, by stating that such counsel failed to file
seasonably a notice of alibi or to subpoena witnesses in support
thereof even though requested to do so by accused, it is the duty of
the trial judge to inquire into the complaint and make such inquiry
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a part of the record. The trial judge may then require the trial to
proceed with counsel participating if the complaint is not
substantiated or is unreasonable. State v. Deal (1969), 17 Ohio
St.2d 17, explained.

Proposition of Law No. II: Where, during the course of his trial for
a serious crime, an accused questions the effectiveness and
adequacy of counsel, it is the duty of the trial judge to inquire into
the complaint and make such inquiry a part of the record. The trial
judge may then require the trial to proceed with the current
counsel participating if the complaint is not substantiated or is
unreasonable. State v. Deal (1969), 17 Ohio St.2d 17, explained.

In its response to Mr. Clark's jurisdictional memorandum, the State

denied that there was a conflict between the First and Fourth Districts

judgments by incorrectly describing the First District's holding:

The third case that appellant misrepresents is the fourth (sic)
district (sic) appellate case of State v. Jarvis (Feb. 5, 1999),
Hamilton app. (sic) No. C-980210, 1999 Ohio Spp. (sic) LEXIS 294.
Appellant claims that case is in conflict with the instant case,
because, according to appellant, that case "held" that Deal applies
whether counsel is retained or appointed. On the contrary, the
difference; if any, between appointed and retained counsel was
never at issue in Jarvis. That case involved appointed counsel and
every case upon which it relied, including State v. Deal, involved
appointed counsel.

State's response at 2-3, emphasis supplied. The Fourth District's decision in

this case is attached as Exhibit 4. The First District's decision in Jarvis is

attached as Exhibit 5.

The italicized portion is just plain wrong, and it involves a central issue

to this case-whether an Ohio court of appeals held that Deal applies to

retained counsel. But, contrary to what the State alleged, the First District

made it clear that Jarvis concerns retained counsel. The opinion quotes trial

counsel as saying, "Your Honor, Mr. Jarvis has just informed me that he no

longer wishes to retain me as counsel." Id. at * 19. Then, the opinion states
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that "the [trial] court determined counsel had been retained rather than

appointed. . . ." Id. at *20.1

Accordingly, the First District applied the Deal rule to a case which, like

Mr. Clark's, involved retained counsel. By contrast, the Fourth District

expressly refused to apply the Deal rule to a retained-counsel case. The Fourth

District denied a motion to certify a conflict reasoning that the First District did

not make a point of the distinction, Exhibit 3, but the fact remains that trial

judges in the First District will be bound to apply the Deal rule to retained-

counsel cases while trial courts in Fourth District will apply Deal only to

appointed-counsel cases.

Reconsideration is needed because trial courts need clear guidance.

When a defendant claims that his attorney has not called alibi witnesses, the

trial court faces a dilemma. As the court in this case noted, it can be improper

for judges to intervene in the attorney-client relationship:

As in Deal, the trial court did not inquire as to "why no witnesses were

called or why no alibi defense was prepared." Worse, the trial court

1 Undersigned counsel acknowledges that in Proposition of Law No. III, which is
not part of this reconsideration motion, counsel incorrectly asserted the
following statement was the holding of the United States Supreme Court: "It is
settled that, if evidence available to a trial judge raises a bona fide doubt
regarding a defendant's ability to understand and participate in the
proceedings against him, the judge has an obligation to order an examination
to assess his competency. . . ." Porter v. McKaskle (1984), 466 U.S. 984, 985
citing Drope v. Missouri (1975), 420 U.S. 162, and Pate v. Robinson (1966),
383 U.S. 375. As the State correctly pointed out, the Porter language was
from a dissent from the denial of certiorari, not a holding. However, the
quotation accurately describes the law as decided in Drope and Pate. Even
though the error was rhetorical and not substantive, counsel apologizes to the
Court for the oversight.
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acknowledged it did not know and that it would inquire into Mr. Clark's

allegations about his attorney:

I don't know who your alibi witnesses are, but I can tell you I just
explained to your counsel here at the table just a few minutes ago
that the three witnesses he subpoenaed I'm going to allow him to
call. Those witnesses. I don't know whether that's all the
witnesses you're talking about, or of those are the people that
you're calling alibi witnesses or not.

***

You're asking me to pass judgment on the status of your
representation. I cannot do that.

T.p. 90, 93-4. On the other hand, if the court remains silent, it could fail in its

duty under Deal to see that counsel is providing constitutionally sufficient

representation. A decision from this court will instruct trial courts how to

navigate between these sometimes conflicting obligations in retained-counsel

cases.

The First District's view better comports with the policy behind Deal and

with this Court's edict to "avoid[] the anomaly that one who employs his own

counsel may have a lower standard applied to measure his constitutional right

to assistance of counsel than one who at state expense had appointed counsel."

State v. Hester (1976), 45 Ohio St.2d 71, 80.

This case is an ideal case to test the holding of Deal because
it is nearly {denticat to the facts of Dea1, except that Mr.
Clark's famity retained counsel for him.

Mr. Clark's family retained counsel for him, and his case is factually very

similar to the facts of Deal, so this is an ideal case to test whether the Deal

syllabus applies to retained counsel. In Deal, this Court remanded a case for a

hearing because:
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From the record, it is impossible to determine whether appellant
was adequately represented, because it contains nothing indicating
why no witnesses were called or why no alibi defense was
prepared. It is entirely possible that appointed counsel talked to
those witnesses and concluded that there was no worthwhile alibi
defense. The Court of Appeals affirmed appellant's conviction on
the ground that he had not established error because the record
did not refute this possibility that counsel had investigated
appellant's alibi defense and found it wanting. We reverse because,
in the circumstances of this case, it was the duty of the trial court
to see that the record contained an adequate investigation of
appellant's complaint.

Like Mr. Deal, Mr. Clark complained that his counsel had not presented

alibi witnesses:

Mr. Gardner refuses to represent me. I asked him two months ago
to have my witnesses locked in. Now my witnesses, my alibis, are
denied. How could you deny my alibis when that's where I was? I
can prove where I was. The State cannot prove where I was. I can
prove where I was. Mr. Gardner refused to get my witnesses in.
He refused to represent me period.

T.p. 3-4. Mr. Clark later specified that his three alibis witnesses were Joanne

Wolfe, his mother, and his brother. T.p. 90. The trial court did allow the

testimony of Ms. Wolfe Clark's lawyer had disclosed her as a witness. T.p. 90.

Mr. Clark's lawyer did not call either his brother or mother as alibi witnesses.

Conclusion

Trial courts must have a clear, uniform rule to apply when defendants

complain that their counsel-retained or appointed-are not prepared for trial.

With a clear rule, trial courts can confidently exercise their discretion to resolve

one of the most difficult quandaries they face, when to intercede in the attorney

client relationship to head off future claims of ineffective assistance of counsel.
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This Court should accept jurisdiction on Propositions of Law One and

Two, resolve the conflict between the First and Fourth Districts, and reverse

the decision of the court of appeals.

Respectfully submitted,

Office of the Ohio Public Defender

By/Stephen P. Hardwick, 0062932
Assistant Public Defender

8 East Long Street, 11th Floor
Columbus, Ohio 43215
(614) 466-5394
(614) 752-5167 (fax)

Counsel for Appellant Ronald Clark

CERTIFICATION OF SERVICE

This is to certify that a copy of the foregoing has been sent by regular

U.S. mail, postage prepaid upon Patrick J. Lang, Assistant Athens County

Prosecutor, Courthouse, One S. Court Street, Athens, Ohio 45701 on this 16th

day of May, 2008.

Stepf'ien P. Hardwick, 0062932
Assistant Public Defender

Counsel for Appellant Ronald Clark

#270733
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Upon consideration of the jurisdictional memoranda filed in this case, the Court
denies leave to appeal and dismisses the appeal as not involving any substantial
constitutional question.

(Athens County Court of Appeals; No. 07CA9)
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APPEALS NOT ACCEPTED FOR REVIEW

2008-0154. State v. Clark..
Athens App. No. 07CA9, 2007-Chicr-652I.

Lcuidberg Stratton an€i O'Connor, JJ., dissent and would accept the appeal

on Proposition of Law Nos. I and U.

EXHIBIT
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IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT

ATHENS COUNTY

State of Ohio,

Piaintiff-Appeilee,

V.

Ronald Clark,

Defendant-Appellant.

Case No. 07CA9

ENTRY DENYING MOTION
TO CERTIFY RECORD

APPEARANCES:

David H. Bodiker, State Public Defender, and Stephen P. Hardwick, Assistant State
Public Defender, Columbus, Ohio, for appellant.

C. David Warren, Athens County Prosecutor, and Patrick J. Lang, Assistant Athens
County Prosecutor, Athens, Ohio, for appellee.

Kline, J.:

{¶1} Ronald Clark moves this court to certify the record of this case to the

Supreme Court of Ohio for review and determination. He contends that our decision

and judgment entry In State v. Clark, Athens App. No. 07CA9, 2007-Ohio-6621,

conflicts with State v. Jarvis (Feb. 5, 1999), Hamilton App. No. C-980210 from the first

appellate district. Clark requests that we certify the following question as a conflict

between the judgments: "When a defendant complains to a trial court that retained

counsel has failed to seasonably file a notice of alibi or to subpoena witnesses in

support thereof even though requested to do so by accused, is it the duty of the trial

judge to inquire into the complaint and make such inquiry a part of the record?" In his

direct appeal, Clark relied "on State v. Deal (1969), 17 Ohio St.2d 17 to supqo7t^i`is

EXHIBIT
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claim that the trial court failed to conduct an adequate hearing regarding his complaint

about his retained counsel." Clark, supra, at ¶13. We found that "Deal and its progeny

only impose a duty upon a trial court to inquire on the record about complaints a

defendant has raised regarding his appointed counsel[,]" not retained counsel." (Cites

omitted.) Id.

{12} Article IV, Section 3(B)(4) of the Ohio Constitution provides: "Whenever the

judges of a court of appeals find that a judgment upon wihich they have agreed is in

conflict with a judgment pronounced upon the same question by any other court of

appeals of the state, the judges shall certify the record of the case to the supreme court

for review and final determination " The court in Whitelock v. Gilbane Bldg. Co. (1993),

66 Ohio St.3d 594, 596 interpreted this provision to require at least three conditions to

exist before and during certification: (1) the certifying court must find a conflict on the

same question between its judgment and the judgment of another appellate district; (2)

the conflict must be on a rule of law, instead of facts; and (3) the certifying court's entry

or opinion must clearly set forth the rule of law in conflict.

{1[3} Here, we find that our decision and judgment entry in Clarfc supra, does not

present a conflict on the same question of law involved in Jarvis, supra. The Jarvis

court upheld the trial court's decision to deny the defendant's substitution of counsel

request and required retained counsel to remain on the case. Id. at 6. The Jarvis court

determined that the defendant failed to show good cause for substitution of counsel. Id.

at 7.
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{¶4} The Jatvis court did cite to the Deal case, which perhaps suggests that it

believed that the Deal standard applies to both retained and appointed counsel.

However, unlike this case, the Jarvis court did not directly address that specific legal

question. It appears that the Jaivis court assumed without deciding that Deal applied to

instances of retained counsel, as well as appointed counsel. However, it determined

that, even applying the Deal standard, the defendant's claim was unsuccessful. (Stated

differently, it did nothing more that cite the rule and conclude that the defendant could

not meet the standard.) As such, it did not directly rule on whether Deal applied in such

situations. In addition, after review(ing Jarvis, there simply Is no evidence that the

parties ever directly presented the court with the question of whether Deal applies to

retained counsel.

Therefore, we find that our decision in Clark does not conflict with Jarvis.

Accordingly, we deny Clark's motion to certify a conflict

Abele, P. J. and McFarland, J.: Concur.

OCOURT,

[...^ ^---

MOTION DENIED.

Roger L. Kline, Judge
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IN THE COURT OF APPEALS OF OHIO
FOURTH APPELLATE DISTRICT

ATHENS COUNTY

State of Ohio,
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V.

Ronald Clark,

Defendant-Appellant.

Case No. 07CA9

DECISION AND
JUDGMENT ENTRY

0

APPEARANCES:

- :;County..Prosecutor, Athens, Ohio, for appeilee.
C. David Warren, Athens County Prosecutor, and Patrick J. Lang, Assistant Athens

Public Defender, Columbus, Ohio, for appellant.
David H. Bodiker, State Public Defender, and Stephen P. Hardwick, Assistant State

unlawful sexual conduct with a minor from the Athens County Common Pleas Court.

•On.appea.l, Clark contends that the trial court abused its discretion when it denied,

{t'i} Ronald Clark appeals his convictions and sentences for three counts of

writhout an adequate hearing, his request to discharge his attorney and retain new

request, we disagree. Clark next contends that the court abused Its discretlon when ft

counsel, Because Clark, inter aiia, waited untii the morning of his jury trlai to make his

failed to order a competency evaluation. Because we find that the evidence of Clark

ranting and raving is Insufficient to order the evaluation, we disagree. Clark next

StateWM Because we have addressed this issue in the past, we disagree.

cokitends that his non-minimum sentence vioiates the Due Process Clause of the United
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Finally, Clark contends that H.B. 137 violates the separation of powers because the

executive branch now has the authority to impose post-release control without a court

order: Because Clark has waived this issue by not raising it in the trial court, and

because he does not have standing to raise this issue, we do not address it.

Accordingly, we affirm the judgment of the trial court.

{^2} The Athens County Grand Jury indicted Clark for three counts of unlawful

:.s.ezual conduct-with a mihor. Clark entered not guilty pleas and eventually his cases

WBre set for a jury trial. Clark ffred his flrst retained attomey. Two days before his

scpeduied jury trial, Clark's second retained attorney filed a motion for a competency

evaiuation. The court continued the jury trial so that it could hold a competency hearing.

^[3} : At the hearing, the court considered the affidavits of two witnesses and a

statement by Cl.ark's counsel. All three indicated that Clark recentiy ranted and raved

-about his case and thought that everyone was out to get him. The court gave Clark

time to respond to the two witnesses and his attomey. Clark agreed with the witnesses

and his attomey. The court denied Clark's request for a competencyevaluation.

4} ., On the moming of Clark's jury trial, Clark asked the court to discharga his

second attomey and grant him a continuance so that he could hire a third attomey for

th.e triai, Clark explained on the record his reasons for the request. The court denied

Giark's r.equest.

{15} The jury found Clark guilty of all three counts of unlawful sexual conduct with

;,a Minor. The court sentenced Clark to a non-minimum prison term.
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(¶B) Clark appeals and asserts the following four assignments of error: I. "The trial

court erred by denying Mr. Clark's request to discharge his attorney and to retain new

counsel wifhout an adequate hearing." Il. "The trial court abused its discretion by not

referring Mr. Clark for a competency evaiuation ° Ill. "The trial court erred by imposing a

'non-minimum prison term in violation of the Due Prooess Clause of the Fourteenth

Arriendment [to the] United States Constftution." And, IV. "The trial court erred by

,imposing post-release control."

Clark contends in his first assignment of error that the trial court erred in

'•;0enying his request for a continuance to enable him to retain other private counse(.

" Clark asserts that the court failed to conduct an adequate hearing to investigate his

compiaint against his current counsel i.e. his counsel did not inter alia present alibi, , , ,

The trial court has discretion to grarft or deny a request for a continuance,

;Stete v. Unger(1981), 67 Ohio St.2d 65, syllabus. Likewise, it has the same discretion

to!grant or deny a substitution of counsel. "An abuse of discretion connotes more than

^an error of judgment; it implies that the trial court's attitude was arbitrary, unreasonable,

or unconscionabie." t3lakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219. In

applyirtg the abuse of discretion standard of review, we are not free to meresy substitute

iivrjudgriment for that of the trial court. tn re Jane Doe /(1991), 57 Ohio St.3d 135, 137-

.138, qfting Serk v. Matthews (1990), 53 Ohio St.3d 161, 169.
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11.:{Q8} "In evaluating a motion for a continuance, a court should note, inter alia: the

length of the delay requested; whether other continuances have been requested and

received; the inconvenience to litigants, witnesses, opposing counsel and the court;

whether the requested delay is for legitimate reasons or whether it is dilatory,

purposeful, or contrived; whether the defendant contributed to the circumstance which

ives rise to the request for a continuance; and other relevant factors, depending on the

unique facts of each case." Unger, supra, at 67-88.

{1110) Here, the trial court did not abuse its discretion when it refused to continue

the trial. First, Clark did not ask for a specific amount of time to obtain other counsel.

lfowever, even if he obtained different counsel right away, it would take his counsel at

eaet a week or two to familiarize himself with the case. Second, Clark filed a motion for

;:a iiompetency evaluation two days before his first scheduled jury trial. Thecourt

granted his request for a hearing and continued the jury trial. So, the court already

'continued the trial once. Third, Clark waifed until the morning of his second scheduled

rytrial to.request the continuance. The jurors, witnesses, opposing counsel, and the

ppur:t,were present and ready to proceed.

Fourth, the court by implication determined that the requested delay was.not

for a legitimate reason. Clark told the court that he was not receiving adequate

?tepresentation. However, the court informed Clark that "[w]e've been through this once

before. You terminated the services of another attorney, if you recall that. And now you

tieqe farr attomey] who, despite what you think, has vigorously represented you."
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(115) Clark further contends that the court should have at least allowed him to

substitute counsel without a continuance. Clark does not cite to a single authority that

woutd allow the court to make such a decision. Further, we can find no authority that

would permit a trial court to allow newly retained counsel, without any knowledge of the

case, to proceed.

(116). Accordingly, we overrule Clark's first assignment of error.

IIL

i¶171, . Clark contends in his second assignment of error that the trial court erred

when it denied his request for a competency evaluation. Our review is for abuse of

sliscretion. See, e.g., State v. Smith, Montgomery App. No. 21-58, 2006-Ohio-2365,

¶21.. .

T8} `, "tt has long been recognized that `a person [who] lacks the capacity to

uriderstand.the nature and object of the proceedings against him, to consult with

counsef, and to assist in preparing his defense may not be subjected to a trial. (Cites

11 o.mitted) " State v. Thomas, 97 Ohio St.3d 309, 2002-Ohio 6624, ¶36. "Fundamental

principies of due process require that a criminal defendant who is legalty incompetent

xRay not be tried. (Cite omitted.)" Id.

78} AIl defendants are presumed competent to stand trial. State v. Bomar Scioto,

;9ipp: No. 00CA2703, 2000-Ohio-1974, citing R.C. 2945.37(G). See, also, State v.

McGrath, Meigs App. No. 02CA7, 2003-Ohio-1811, ¶11. "In order to rebut this

presumption, the defendant must request a competency hearing and at a subsequent

hearing, a preponderance of the evidence must show that the defendant, as a result of1:1
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{¶12} Fifth, the record shows that Clark contributed to the circumstance that gave

rise to his request for a continuance. Part of what Clark said shows that he does not

understand the law. For example, he said, "I never had a preliminary hearing. That's a

dismissal right there. My indictments wasn't (sic) certified. That's a dismissal. The Bill

of Particulars ain't certified. That a dismissal straight out of the law book." Clark was

not willing to listen to his attorney. Clark wanted his attorney to do the impossible and

get the case dismissed. Thus, Clark's attitude contributed to any conflict he had with his

ottomey. In addition, a third attorney could not get the case dismissed if he pursued

^laik's reasoning as outlined above.

Clark relies on State v. Deal (1969), 17 Ohio St2d 17 to support his claim that

the trial court failed to conduct an adequate hearing regarding his complaint about his

Yetalned counsel. "However, Deal and its progeny only impose a duty upon a trial court

to inquire on the record about complaints a defendant has raised regarding his

ppinted counsel[,]" not retained counsel. (Cites omitted.) State v. Downing, Greene

;s4pp. No. 01-CA-78, 2002-Ohlo-1302. See, also, State v. King (1995), 104 Ohio App.3d

434, 437; State v. Bowshier, Clark App. No. 06-CA-41, 2007-Ohio-5364, ¶54.

Moreover, the trial court patiently listened to Clark before and after the jury selection to

eiaplain the problems he had with his counsel as indicated by several exchanges

..^^n the court and Clark regarding Clark's counsel.

Therefore, based on these.circumstances, we find that the trial court did not

iibuse. its discretion in denying Clark's request to continue the trial to substitute retained

unsel.
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tiis.present mental condition, is not capable of understanding the proceedings and is

unable to assist in his defense." Smith, supra, at 121; R.C. 2945.37(G). A court has

discretion to order a competency evaluation. R.C_ 2945.371(A).

(120) Here, the hearing occurred before triai. At the hearing, the evidence showed

only that Clark ranted and raved on at least two occasions. The fact that Clark ranted

nd,. raved outside the courtroom In front of two witnesses and over the phone with his

sounsei, by itseif, is simply not enough evidence to require a competency evatuation:

Clerkfiaiied to affirmativeiy demonstrate that he could not assist in his own defense.

(¶21) In addftion, the pre-triai record fails to indicate that Clark had difficuity

understanding the proceedings or that he was incapabie of assisting his counsei in his

efense: For example, Clark explained to the court why he fired his first attomey. and

fer.Why he wanted to fire his second attomey. His explanations showed that, even

tlibugh he held incorrect legal ideas, he was famiiiar with court procedure. For

example, he knew about discovery and alibi witnesses. During these pre-triai hearings,

the oourt asked Clark other questions. Clark meaningfully responded to each question.

2} : Therefore, based on this evidence, we find that the trial court did not abuse its

aetctionwheri it refused to refer Clark for a competency evaluation.

Accordingly, we overrule Clark's second assignment of error,

IV.

{124} Clark contends in his third assignment of error that the trial court erred by

imposing a non-minimum sentence. He maintains that the sentence violates the Due

!rocess Clause of the United States Constitution. Specifically, he claims that the
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Supreme Court of Ohio's decision in State v. Foster, 109 Ohio St.3d 1, 2006-Ohio-856,

which followed the reasoning in Blakely v. Washington (2004), 542 U.S. 296, deprived

him of a statutory liberty interest when it removes procedural safeguards in a statute.

Cg25) Clark did not raise his due process argument in the trial court. He received

forfeited all but plain error. State v. Payne, 114 Ohio St.3d 502, 2007-Ohio-4642, ¶31

his sentence after Blakely, supra, was decided on June 24, 2004. Thus, he has

("we hold that a lack of an objection in the trial court forfeits the Blakely issue for

; p:uzposas.of appeal when the sentencing occurred after the announcement of Biakely."):

{¶26) Pursuant to Crim.R. 52(B), we may notice plain errors or defects affecting

substantial rights, although a defendant did not bring them to the attention of the court..

`-Tfi® Supreme Court of Ohio has found that "[b]y its very terms, the rule places three

limitations on a reviewing court's decision to correct an error despite the absence of a

tij'qely objection at trial." State v. Bames (2002), 94 Ohio St.3d 21, 27, 2002-Ohlo-68.

e:Payne, supra. First; an error must exist. Id., citing State v. Hill (2001), 92 Ohio

St:3d.191, 200, citing United States v. Olano (1993), 507 U.S. 725, 732 (interpreting

"r;rim:R. 52[B]'s ldenticat federal counterpart, Fed.R.Crim.P. 52[b] ). Second, the error

. must be plain, obvious, or clear. Id. (Citations omitted.) Third, the error must affect

substantia( rights,° which the court has interpreted to mean "but for the error, the

aSi;tR^me of the trial clearly would have been othenvise." Id. citing Hill at 205; State v:

IVloreland (1990), 50 Ohio St.3d 58, 62; State v. Long (1978), 53 Ohio St.2d 91,

paragraph two of the syllabus.
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{127} "The burden of demonstrating plain error is on the party asserting it. (Cite

omitted.) A reversal is warranted if the party can prove that the outoome 'would have

been different absent the error."' (Cite omitted.) Payne at ¶17. A reviewing court

should use its discretion under Crim.R. 52(B) to notice plain error "with the utmost

caution, under exceptional circumstances and only to prevent a manifest miscarriage of

justice." Long, supra, at paragraph three of the syllabus.

28} In State v. Grimes, Washington App. No. OBCA17, 2006-Ohio-6360, this court

considered and rejected a due process challenge to a sentence imposed in a'ccordance

with the Supreme Court of Ohio's holding in Foster. There, we agreed with the

itbsenrations of the Ninth and Second Districts, which rejected such challenges outright.

in doing so, those courts expressed that it is unlikely that the Suprems Court of Ohio

vuouid have directed lower level courts to violate the Constitution: and, in any event, the

appellate courts are bound by directives of the Supreme Court of Ohio. Id. at ¶6, citing

State v. Hitdreth, Lorain App. No. 06CA8879, 2006-Ohio-5058, at ¶10; State v: Durbin,

G"reene App: No.2005-CA-134, 2006-Ohio-5125, at ¶¶41-42.

?^,029j In finding that the'Supreme Court of Ohio's remedy In Fosterdoes not violate

the Due Process Clause of the United States Constitu4on, we also expressed our

-':approval of the reasoning set forth by the Third District In State v. McGhee, Shelby App.

No. 17-06-05, 2006-Ohio-5162. Grimes at 19, citing with approval McGhee at ¶¶11 &

13-20. Because the range of prison terms for the defendant's offense remained the

"rne both before and after Foster, we.concluded, it is difficuit to understand how

appellant could maintain that an enlargement of the criminal statute occurred, generally,
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or available punishments, in particular." Id. at 110. Further, we noted that the appellant

did not attempt to explain how he would have acted differently had he known that the

Supreme Court of Ohio would strike down parts of R.C. 2929.14. id. Accordingly, we

found that the court did not err in imposing the maximum sentence for the offense. Id.

at111.

{n30} Based upon our holding in Grimes (and numerous decisions follow(ing

iGrirnes); we find that the trial court did not err in Imposing non-minimum sentences#or

fark's offenses. See, also, State v. Miller, Auglaize App. No. 2-07-02, 2007-Ohio-4744

Foster does not violate the Due Process Clause of the Unifed States Constit tio i) Weu r

'do. not accept Clark's implied invitation to revisk these issues. Therefore, we do not find

any error, let alone plain error.

;-M'1} Accordingly, we overrule Clark's third assignment of error.

V.

^az} ciark contends in his fourth assignment of error that H.B. 137 vlolates the

separation of powers because the executive branch of govemment now has the

authority to impose post-release control without a court order. We do not address this

33) First, we find that Clark has waived this argument. He did not raise the

"paration of powers argument in the trial court. He now raises it for the first time on

appeal. However, a reviewing court should not review constitutional claims for the first

titrie on appeal. See, e.g., Logan v. McKinney (Aug. 23, 199B), Hocking App. No.

95CA12; State v. Shepherd (Nov. 2, 1995), Scioto App.. No. 94CA2322.
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{1[34} In addition, we find that•Clark does not have standing to make this argument.

Our colleagues In the Twelfth District Court of Appeals have addressed this same Issue

in State v. Rogers, Fayette App. No. CA2006-09-036, 2007-Ohio-3720 and State v,

Calhoun, Butler App. No. CA2006-08-190, 2007-Ohio-3012. The Rogers and Calhoun

courts found that when the judicial branch actually imposes the post-release control,

. Ehstead of the executive branch, a defendant does not have stariding to challenge the

.copstitutionaNty of the provisions of the statutes affected by H.B. 137. See, also, State

V. Monis, RPokaway App. No. OBCA28, 2007-Ohio-5291.

Here, Clark received notice of the imposition of the optional post-release

eonstltutlonality of the statutes affected by H.B. 137.

rittol from the trial court. Therefore, he does not have standing to challenge the

'{¶36} Accordingly, we overrule Clark's fourth assignmeht of error and affirm the

JUDGMENT AFFiRMED.

s
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McFarland, P.J., dissenting.

{187} i respectfully dissent because the record below is very troublesome. This is

readiiy apparent after reviewing and considering the dialogue between the Appellant,

his oounsei and the court regarding the legal representation of the Appellant. The record

reveals the Appellant told the court about his displeasure with his retained counsel and

his desire to fire him. He specificaiiy stated that "Counsel has failed to represent me." •

ewent on to say "I'm asking you to let me hire another counsel." The Court

'iesponded by, saying, among other things, "you're not going to have a rfght to hire other

counsel."

. jury triai after this alarming statement from counsel. Any jurist hearing such a statement

{"9} In my view, it was an abuse of discretion for the trial court to proceed with the

gt+od Job, And after he makes a statemgnt tike that I don't even wantto help hirti.

ri ht ?" (Emphasis added.)

aiVtiat's quite clear here Is I am representing him and I have been trying to do a

counsei stated: "Your Honor, I can't, I cannot represent him when he's saying this.

1188} . After this exchange beiween the Appellant and the Court, his retained

sliouid be very concemed about the impact it has on the Appeiiant's subjective baiief _

;about his legal representation and the fairness of the proceedings. The record, at a

inirnum; shows a significant conflict between counsel and the Appellant that was left

As such, the trial court should have continued the triai and permitted

Appellant the opportunity to seek other counsei or proceed pro se. in hearing these
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statements by counsel, yet requiring the same counsel to remain at the trial, the court

below tainted the process and acted unreasonably.

I realize it can be very frustrating to a trial court when an accused acts the

way the Appellant did in the proceeding below. However, that frustration should yield to

`the greater interest of providing equal justice under the law, particularly when an

aecused hears his attorney does not want to help him.

{^42^. Accordingly, I dissent.
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JUDGMENT ENTRY

It is ordered that the JUDGMENT BE AFFIRMED and Appellant pay the costs
. herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Athens
.: County Court of Common Pleas to carry this judgment into execution.

If a stay of execution of sentence and release upon bail has been previously
granted by the trial court or this court, it is continued for a period of sixty days upon the
bail previously posted. The purpose of said stay is to allow appellant to file with the
Ohio Supreme Court an application.for a stay during the pendency of proceedings in
I hat court. The stay as herein continued will terminate in any event at the expiration of

io:siiity day period.

The stay shall terminate earlier If the appellant fails to file a notice of appeal with
';the Ohio Supreme Court In the forty-five day appeal period pursuant to Rule It, Sec.2 of
'.:the:Rules of Practice of the Ohio Supreme Court. Additionally, if the Ohio Supreme
<^ourt dismisses the appeal prior to expiration of said sixty days, the stay will terminate
as of the date of such dismissal.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of
e:Rulesjof Appellate Procedure. Exceptions.

'' McFerland, P.J.: Dissents with Dissenting Opinion.
. Abele, J.: Concurs in Judgment and Opinion.

For the Court

BY ` l s '4 -Q:
Roger L. Kline, Judge

NOTICE TO COUNSEL

Pursuarlt to Local Rule No. 14, this document constitutes a final judgment
ei►4ry and the tinie period for further appeal commences from the date of filing
virith the clerk
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DISPOSITION: 7udgment Appealed From
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HEADNOTES

EVIDENCE - PROSECUTOR - COUN-
SEL

SYLLABUS

IN A PROSECUTION FOR RAPE, THE
TRIAL COURT PROPERLY ADMITTED
INTO EVIDENCE, FOR IMPEACHMENT
PURPOSES, TESTIMONY REGARDING
THE DEFENDANT'S PREVIOUS MURDER
CONVICTIONS, WHERE THE DEFEN-
DANT'S ACCOUNT OF THE FACTS GIV-
ING RISE TO THE CHARGES AGAINST

HIM CONFLICTED IN VARIOUS MATE-
RIAL RESPECTS WITH THAT GIVEN BY
THE VICTIM, THUS MAKING THE
CREDIBILITY OF THE DIVERGENT AC-
COUNTS A CENTRAL ISSUE TO BE RE-
SOLVED BY THE JURY AT TRIAL.

THE TRIAL COURT DID NOT ABUSE
ITS DISCRETION IN REFUSING TO DE-
CLARE A MISTRIAL ON THE BASIS OF
ALLEGATIONS BY DEFENSE COUNSEL
THAT THE PROSECUTOR'S ACKNOWL-
EDGED GESTURING DURING CROSS-
EXAMINATION OF THE VICTIM
AMOUNTED TO IMPROPER COACHING
OF THE WITNESS; ALTHOUGH SUCH
GESTURING WAS INAPPROPRIATE RE-
GARDLESS OF THE PROSECUTOR'S MO-
TIVE, IT DID NOT DEMONSTRABLY AF-
FECT THE OUTCOME OF THE TRIAL AND
THEREFORE DID NOT GIVE RISE TO
PREJUDICE.

TO WHATEVER DEGREE THE VICTIM
OF A RAPE MAY HAVE SUFFERED FROM
[*2] MENTAL HANDICAPS ARISING
FROM THE HEAD INJURIES SHE HAD
RECEIVED AS A CHILD, THOSE HANDI-
CAPS DID NOT PER SE DISQUALIFY HER
AS A WITNESS, EVEN THOUGH THEY

EXHIBIT

5
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MAY HAVE ARGUABLY AFFECTED HER
CREDIBILITY; THE DEFENDANT WAS
NOT, THEREFORE, DEPRIVED OF THE
EFFECTIVE ASSISTANCE OF COUNSEL
AS A RESULT OF ALLEGED DEFICIEN-
CIES IN HIS INQUIRY INTO THE VICTIM'S
COMPETENCY, WHEN COUNSEL EFFEC-
TIVELY CROSS-EXAMINED THE VICTIM
IN A MANNER THAT WAS AGGRESSIVE,
PROBING, AND EXTENDED, AND THAT
WAS DESIGNED TO AFFORD THE JURY A
BASIS FOR DOUBTING THE ACCURACY
OF HER ACCOUNT OF THE EVENTS IN
QUESTION.

COUNSEL: Joseph T. Deters and Philip R.
Cummings, for Plaintiff-Appellee.

Martin S. Pinales and John P. Feldmeier, for
Defendant-Appellant.

JUDGES: HILDEBRANDT, P.J., DOAN and
SHANNON, JJ. RAYMOND E. SHANNON,
retired, of the First Appellate District, sitting by
assignment.

OPINION

DECISION.

Per Curiam.

This is an appeal from the judgment of the
Hamilton County Court of Common Pleas con-
victing the defendant-appellant, Robert Jarvis,
of two counts of rape pursuant to the guilty
verdicts returned by a jury and the court's inde-
pendent finding, on the specification attached
to each count, that [*3] Jarvis had a prior con-
viction for murder. '

1 Jarvis was sentenced to imprisonment
for eight years on each rape and for five
years on each specification, with the
terms to be served consecutively.

Page 2

The allegations of rape were drawn pursu-
ant to R.C. 2907.01(A)(1)(c), and contained,
inter alia, the following declaration with respect
to the victim:

Karen Carter's [a female not the spouse of
the accused] ability to resist or consent was
substantially impaired because of a mental or
physical condition ***, and the defendant knew
or had reasonable cause to believe that Karen
Carter's ability to resist or consent was substan-
tially impaired *** .

On June 30, 1997, the date specified in the
indictment, Carter was some thirty-four years
of age. It is uncontroverted that when she was
less than a year old, she had an accident which
resulted in injuries to her head, and that, in
time, she began to demonstrate symptoms of
epilepsy. Ultimately, her seizures were diag-
nosed by physicians in these terms:

[They are] of [*4] the type we call grand
mal seizures, meaning that she would have a
sudden loss of consciousness without warning,
fall to the ground and shake violently, and the
seizures occurred at one time ahnost on a daily
basis.

Carter was taken into the home of her ma-
ternal grandmother, Sophia Napier, when she
was about nine months of age, was reared by
Mrs. Napier and was living with her on June
30, 1997, in a multi-building apartment com-
plex in Hamilton County. Mrs. Napier testified
that when Karen Carter was in the first grade of
elementary school, the severity of her epilepsy
was such that she was unable to benefit from
the efforts to educate her and she was removed
from school. A tutor was obtained to attempt to
educate her in her home, but after several
months that effort was abandoned because, her
grandmother testified, Karen "got so bad that
she couldn't remember what she learned that
day." Carter has never been employed or mar-
ried and has spent her days reading simple,
primary-grade books, coloring pictures and
playing a child's game of cards by herself. Her
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grandmother permitted her to take walks
through the apartment complex alone for no
longer than thirty to forty-five niinutes, with
[*5] firm instructions to return home directly.

At about noon on June 30, 1997, Karen
Carter was taking one of those walks when she
met Jarvis as he was sitting near the complex's
swimming pool. Although she had not previ-
ously seen Jarvis, a relatively new tenant there,
the two began a conversation after Jarvis intro-
duced himself. At that time, Jarvis was a fifty-
two-year-old man who had established resi-
dence in the Cincinnati area sometime in Feb-
ruary 1992. He was unemployed and suffered
from post-traumatic stress disorder as a conse-
quence of his military service in Vietnam be-
tween 1965 and 1970. When Jarvis testified in
his own defense, he claimed that his stress dis-
order affected his ability to make judgments
and to conform his behavior to the expected
norms of society.

During their conversation, Carter accepted
Jarvis's invitation to accompany him to his
apartment to assist him in hanging pictures
there. According to Carter's testimony, as the
two were dancing to music from a radio inside
the apartment, Jarvis suddenly threw her onto
his bed and placed his body on top of hers. She
stated that she panicked and lost consciousness,
and that when she recovered her senses, her
undergarments [*6] were wrapped around her
ankles, and the bed linen was blood-soaked be-
cause she was in the course of her menstrual
cycle. Jarvis allowed Carter to stand up and
then cleanse herself with towels from his bath-
room. As she returned to her home, she dis-
carded the soiled towels in a trash receptacle.

Jarvis's version of the episode was that after
some thirty minutes of conversation with Carter
he went to his apartment, alone, to prepare for a
visit from his "case manager" from the "Central
Clinic," who had responsibility for monitoring
his progress in recovery from his stress disor-
der. At times between 1994 and 1996, Jarvis
was a patient at several facilities for treatment
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of his condition, and, apparently, he was being
treated on an outpatient basis under the aus-
pices of the Central Clinic.

Jarvis claimed that after he parted company
with Carter she came to his apartment and
knocked on his door. When he let her inside,
they began kissing, touching each other and
engaging in other forms of "sexual foreplay."
Carter then left to return home without any
sexual intercourse having occurred.

According to Jarvis, at approximately 5:00
p.m., Carter was again in the vicinity of Jarvis's
apartment. [*7] She testified that he motioned
for her to come inside again because the pic-
tures had not yet been hung, but the versions of
what occurred next differed markedly. Karen
Carter testified that Jarvis threatened to carry
her inside if she did not go voluntarily, and that
once she went into the apartment, Jarvis took
her into a large closet, raped her vaginally, and
then would not permit her to leave. She testi-
fied further that Jarvis told her that he had al-
ready killed a man, and that if he (Jarvis) killed
her (Carter), she would be the third person he
had killed. By his own admission, Jarvis had
murdered a man in West Virginia, and while
imprisoned for that homicide, he murdered a
guard during a prison riot in 1973.

Carter stated that after Jarvis told her that
the only way she could leave his apartment was
to engage in fellatio, she submitted to his de-
mand. She testified that Jarvis raped her vagi-
nally again before permitting her to leave. She
arrived at her home at approximately 7:00 p.m.
and, according to Mrs. Napier's testimony, was
emotionally distraught and tearful and refused
to speak. Finally, as her cries came louder and
louder, Karen told her grandmother that she
had been raped. [*8] Police were summoned
and they attempted to interview Karen Carter.
Ultimately, she was taken to a hospital to un-
dergo a physical examination, which, inter alia,
revealed evidence of bruising to her inner labia
and vaginal area.
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In contrast, Jarvis testified that Carter had
entered his home willingly, that they engaged
in various forms of conduct he characterized as
sexual foreplay without sexual penetration of
any kind, and that she left without interference.

Trial to the jury began on October 9, 1997,
and concluded with the verdicts the following
day. Antecedently, the court had granted Jar-
vis's motion to have the prior- conviction speci-
fications tried to it rather than to the jury.

We are given these six assignments of error
through the counsel Jarvis has retained to re-
place the counsel he had retained to represent
him at trial:

The trial court erred to the prejudice of Mr.
Jarvis by admitting evidence of his prior mur-
der convictions.

The trial court erred to the prejudice of Mr.
Jarvis by failing to declare a mistrial or strike
the testimony bf Karen Carter, after the prose-
cutor gave Ms. Carter signals during her cross-
examination.

The trial court erred to the prejudice [*9]
of Mr. Jarvis by publishing Karen Carter's hos-
pital records to the jury.

Mr. Jarvis was denied the effective assis-
tance of counsel in violation of his Sixth
Amendment right to counsel and his Fourteenth
Amendment right to due process.

The trial court erred to the prejudice of Mr.
Jarvis by ovemiling his repeated requests for a
new attomey.

The trial court erred resulting in prejudice
to Mr. Jarvis when it imposed separate and
consecutive sentences for the two counts of
rape and attached specifications.

To support his first assignment, Jarvis sub-
mits that Evid.R. 609(A)(2) should have pre-
vented the prosecution from adducing evidence
of his prior convictions to impeach his testi-
mony when the probative value of that evi-
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dence was outweighed by the danger of unfair
prejudice to him.

The prosecution argaes that a trial court
possesses a broad range of discretion within the
rule when detennining the admissibility of
prior convictions for impeachment purposes,
and that the following factors set forth in State
v. Goney (1993), 87 Ohio App. 3d 497, 501-
502, 622 N.E.2d 688, 691, must be considered
in that process:

(1) the nature of the crime, (2) recency of
the prior conviction, [*10] (3) similarity be-
tween the crime for which there was a prior
conviction and the crime charged, (4) impor-
tance of the defendant's testimony, and (5) cen-
trality of the credibility issue. [Emphasis
added.]

We emphasize the fifth component because
in the context of this case the prime considera-
tion for the jury was the credibility of Jarvis
and, in tandem, Carter. The prosecution agrees
that it bore the burden to demonstrate that the
probative value of the evidence of prior convic-
tions outweighed the arguable prejudicial effect
of them upon the minds of the trier of fact.

As we see the record, the evidence of the
previous convictions served a purpose beyond
that contemplated by Evid.R. 609, i.e., to attack
Jarvis's credibility alone. Here, such evidence
bolstered Carter's credibility, i.e., the obverse
of the purposes of the rule. As this record
stands, the only way Carter could have known
of Jarvis's past criminal behavior was to have
heard of it from him. She testified that he had
told her that he had killed twice, a statement
Jarvis denied categorically having made.
Clearly, the members of the jury were entitled
to consider those diametrically opposed state-
ments [*11] when deciding whether to believe
Carter's accounts of the events of June 30,
1997, or those espoused by Jarvis.

We are convinced that the court fully and
fairly resolved the question whether the state
had maintained its burden and that the court did
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not abuse its discretion in admitting the testi-
mony touching upon the antecedent murders
committed by Jarvis. 2 Resultantly, the first as-
sigmnent is without merit and is overraled.

2 The court properly instructed the jury:

There was evidence that the defen-
dant was previously convicted of a crime.
You may consider this evidence insofar
as it may help you to determine the
credibility of the defendant.

You may not consider it for any other
purpose.

The second assignment of error, that the
court improperly failed to declare a mistrial or
to strike certain testimony, rests upon the asser-
tion that the prosecutor "signalled answers to a
mentally-challenged alleged rape victim
[Carter]" and thereby restricted the cross-
examination of her.

On the second day of trial, [*12] the court
entertained argument, in the absence of the
jury, on the motion for a mistrial that had been
filed by defense counsel in writing that same
morning. Counsel declared:

As grounds for this motion, the Defendant
states that the actions of Hamilton County As-
sistant Prosecutor Chris McEvilley in signalling
answers to the chief prosecuting witness during
the Defendant's cross-examination of that wit-
ness were actions that constituted suboming
perjury. In addition, those actions worked to
restrict the right of the Defendant to cross-
examine a principal witness against him.

In his argument, defense counsel expanded
his written allegation by stating:

During the course of my cross-examination
of that witness, I noticed several answers
changed midstream. Based on that, I began to
grow a little suspicious as to what was happen-
ing, and I began observing the prosecuting at-
tomey at that time, and noticed a number of
times [that she was] shaking her head no or
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nodding yes prior to the defendant answering
questions, and the - or prior to the prosecuting
witness answering the questions, and each time
the prosecuting witness' answer then corre-
sponded with either the no or yes signal by
[*13] the prosecutor.

In response, the prosecutor said:

Judge, when I was trying to prepare Karen
Carter for cross-examination, and actually all of
her family at the same time, I instructed Karen
and the other members of her family to pause
momentarily after the defense asks a question
to give me the opportunity to object, and that if
I did not object, to go ahead and answer the
question.

Karen being, in her own words, a slow
thinker, would pause, I noticed, and look to me
as to whether or not she should answer the
question, and not what the answers to the ques-
tions were. I never once shook my head no. I
may have nodded yes, only to indicate to Karen
that she could go ahead and answer the ques-
tion, not that the answer to the question was
yes. She is mentally challenged, we would
submit, and she didn't understand when she was
supposed to answer and how long she was sup-
posed to wait. She was merely looking to me
for encouragement. When the defendant
pointed out that I was, in fact, nodding, which I
really didn't realize I was doing, I, at that min-
ute and then from then on through the rest of
her testimony, made a conscious effort not to
nod, even though Karen would at times stare at
me [* 14] for several seconds, simply waiting
for encouragement to answer.

In State v. Evans (1992), 63 Ohio St. 3d
231, 240, 586 N.E.2d 1042, 1051, a case in
which the appellant had been found guilty of a
capital murder by a jury and sentenced to death,
the court wrote in its rejection of the appellant's
claim that the conduct of the prosecutor de-
prived him of a fair trial:

"In general terms, the conduct of a prose-
cuting attorney during trial cannot be made a
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ground of error unless that conduct deprives the
defendant of a fair trial. * * * " State v. Maurer
(1984), 15 Ohio St. 3d 239, 266, 15 Ohio B.
Rep. 379, 402, 473 N.E.2d 768, 793. See, also,
State v. Smith (1984), 14 Ohio St. 3d 13, 14
Ohio B. Rep. 317, 4701V.E.2d 883.

However disarming may be the prosecutor's
declarations of her motive in nodding her head
toward Carter during her responses under
cross-examination, we do not and cannot con-
done her technique. Such a device invites need-
less risks, both at trial and upon appeal. Still,
our disapproval does not resolve the essential
question whether Jarvis's substantial rights
were affected prejudicially. That resolution
demands a determination whether, as the su-
preme court noted in State v. Evans, [*15]

supra, the record demonstrates that the out-
come of the case clearly would have been dif-
ferent but for the conduct of the prosecutor.

There is nothing substantive in the record to
indicate that any member of the jury observed
the conduct of the prosecutor as described by
defense counsel, or that the court, itself, saw
anything out of the ordinary. From all that can
be derived, the jury was unaffected and unin-
fluenced by any behavior on the floor or from
the witness stand in response to it. The inquiry
by the court into the matters broached by the
motion for a mistrial was adequate to establish
a factual basis upon which to proceed. The
standard which we must apply in evaluating
whether the court acted properly in denying the
motion for a mistrial is whether there was an
abuse of the sound discretion of the court. Tn
State v. Widner (1981), 68 Ohio St. 2d 188,
190, 429 N.E.2d 1065, 1066, Chief Justice
Celebrezze noted the reluctance of the United
State Supreme Court to formulate precise, in-
flexible standards in evaluating whether a trial
court has acted properly in ruling on a mistrial,
and further indicated that deference should be
given to the trial court's exercise of discretion
[* 16] in declaring mistrials by quoting the fol-
lowing language from United States v. Perez
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(1824), 22 U.S. 579, 9 Wheat. 579, 580, 6 L.
Ed. 165:

We think, that in all cases of this nature, the
law has invested Courts of justice with the au-
thority to discharge a jury from giving any ver-
dict, whenever, in their opinion, taking all the
circumstances into consideration, there is a
manifest necessity for the act, or the ends of
public justice would otherwise be defeated.
They are to exercise a sound discretion on the
subject; and it is impossible to define all the
circumstances, which would render it proper to
interfere. To be sure, the power ought to be
used with the greatest caution, under urgent
circumstances, and for very plain and obvious
causes.

Finding no abuse of discretion evidenced
by the record, we overrule the second assign-
ment.

The third assignment questions the admis-
sion of the hospital records reflecting the ex-
amination of Carter on June 30, 1997, because,
Jarvis argues, the prosecution failed to lay a
proper. foundation for their introduction.

When the exhibits in question were prof-
fered to the court to be admitted, the prosecutor
said:

We would offer State's Exhibits [*17] 1
and 2, which were testified about, and Exhibit
3, which is Karen Carter's University Hospital
medical records, copies of which were provided
to the defense. We'd ask that those be admitted
under the rule that allows records in the ordi-
nary course of business.

The only part of the hospital record which
defense counsel elected to question and ulti-
mately asked to have stricken was a reference
to "PT [patient] who is mentally challenged,"
because no "expert" had made such a diagnosis.

In response, the prosecutor advised the
court that she intended to call two doctors to
testify with respect to Carter's mental limita-
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tions, but had no objection to the "four words"
to which counsel objected being redacted.

In its brief, the prosecution concedes that
Evid.R. 803(6) required it to lay a foundation
for the admission of the records and that they
should have been authenticated as business re-
cords under Evid.R. 901. The basic authenticity
of the records, however, was not challenged,
and the reference to "mentally challenged" was
redacted to obliterate that part of the exhibit
before it reached the hands of the jury. That
being so, we find neither an abuse of discretion
by the court in receiving [*18] the exhibit as
evidence to be submitted to the trier of fact, nor
any form of prejudice to Jarvis. Therefore, we
ovetrule the third assignment of error.

The fourth assignment of error, that Jarvis
was denied effective assistance of counsel, is
grounded on this proposition:

A defendant is denied effective assistance
of counsel when his trial counsel does not: (1)
investigate an insanity defense or evaluate de-
fendant's competence to stand trial, (2) investi-
gate the competency of the state's primary wit-
ness who is mentally retarded, (3) obtain pre-
trial ruling on the admissibility of the defen-
dant's prior murder convictions, and (4) inform
the defendant that, if he testifies, his prior con-
victions could be used to impeach him.

Jarvis recognizes that the standard of re-
view this court must apply in evaluating his
claims of lack of effective assistance from his
trial counsel is that established in Strickland v.
Washington (1984), 466 U.S. 668, 104 S. Ct.
2052, 80 L. Ed. 2d 674. Therefore, Jarvis con-
cedes that he must demonstrate that the repre-
sentation afforded him upon trial was deficient
because it fell below an objective standard of
reasonableness, and, that in tum, it resulted
[* 19] in prejudice to him.

As we held in State v. Kemp, 1997 Ohio
App. LEXIS 4766 (Oct. 31, 1997), Hamilton
App. No. C-960478, unreported:
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In Lockhart v. Fretwell (1993), 506 U.S.
364, 371, 113 S. Ct. 838, 843, 122 L. Ed. 2d

180, the United States Supreme Court held that
a showing of prejudice does not depend solely
on whether the outcome of the trial would have
been different but for counsel's error. It is
rather an inquiry into whether "counsel's per-
formance renders the result of the trial unreli-
able or the proceeding fundamentally unfair."
Id. at 371, 113 S. Ct. at 844. When reviewing
trial counsel's performance, courts must indulge
"a strong presumption that counsel's conduct
falls within the wide range of reasonable pro-
fessional assistance * * * ." Strickland, 466
U.S. at 689, 104 S. Ct. at 2065. See, also, State
v. Bradley (1989), 42 Ohio St. 3d 136, 538
1V.E.2d 373.

Jarvis's primary complaint is that his coun-
sel upon trial failed to investigate or prepare a
defense based upon insanity. The record shows
that immediately after court was convened on
October 9, 1997, his counsel said:

Your Honor,. Mr. Jarvis has just informed
me that he no longer wishes to retain me as
counsel. He wishes to change [*20] his plea to
that of not guilty by reason of insanity plea, and
wishes to hire another attorney to represent him
in this matter, hire altemate counsel.

After the court determined counsel had
been retained rather than appointed, counsel
continued:

Mr. Jarvis no longer believes that the de-
fense that has been prepared over the last two
months is what he wants to pursue. I'm clearly
not ready to switch to NGRI in this situation,
and if Mr. Jarvis wishes to hire alternate coun-
sel, I will not stand in his way.

The prosecutor then informed the court of
the somewhat halting progress of the case, the
desire of the Carter-Napier family to go to trial
on the date set months before, and the state of
readiness of the prosecution to go forward, add-
ing this:
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It was my understanding that his prior at-
torney tried to file an NGRI defense and the
defendant did not wish him to pursue that.
Now, at the 11th hour, he is seeking to do that,
and we would object and ask that we go for-
ward with trial.

The court denied Jarvis's request for a con-
tinuance, saying, cryptically to us, "I would al-
low him to enter that plea and we will go for-
ward with trial today." As far as the record
stands, however, no plea [*21] of not guilty by
reason of insanity was made and the defense
proceeded instead on the theory that Jarvis nei-
ther knew nor had reason to know of Karen
Carter's lack of ability to resist or consent to
any sexual encounter.

At this juncture, we believe it appropriate to
note that Jarvis has appended to his brief his
personal affidavit detailing communications
with his trial counsel about his mental condi-
tion and hospitalizations, and the affidavit of
one of his current counsel in this appeal regard-
ing communications with that same attorney. In
law; these affidavits can be given neither cre-
dence nor effect because they are not properly
part of the record. A reviewing court cannot
add matter to the record that was not a part of
the trial court's proceedings, and then decide
the appeal on the basis of the new matter. State
v. Ishmail (1978), 54 Ohio St. 2d 402, 377
N.E.2d 500.

The remaining particulars of the fourth as-
signment, viz., the competency of Carter, the
admissibility of the convictions and their poten-
tial as evidence to impeach, do not serve to
demonstrate professional conduct that did not
satisfy an objective standard of reasonableness
and that prejudiced Jarvis. The [*22] compe-
tency of Carter to testify as a witness, i.e.,
whether she had sufficient understanding to
receive, remember and narrate impressions and
comprehended the significance of the oath ad-
ministered to her, was never challenged, nor, as
we see the record, should it have been. What-
ever may have been her handicap, it did not

Page 8

disqualify her, per se, as a witness, although it
arguably may have affected the credibility of
her testimony. Counsel's cross-examination of
Carter was aggressive, probing, extended and
designed to afford the jury the basis for doubt-
ing the accuracy of her recollections of the
events of June 30, 1997.

The fact of the previous convictions was,
and could not be, questioned. Given the facts of
this case, counsel for Jarvis was faced with an
invidious choice: either to keep Jarvis off the
stand, which would have then left the state's
version of events as the more forceful evidence,
or to have Jarvis testify to give the jury a basis
upon which to conclude that he was unaware,
directly or indirectly, of any inability of Carter
to consent or resist sexual advances. When all
is considered, we see no derelictions of duty
toward Jarvis by defense counsel. Therefore,
[*23] the fourth assignment is overruled.

The fifth assignment of error, which asserts
that Jarvis was prejudiced by the court's refusal
to permit him to discharge his retained counsel
and to obtain a new one, dovetails to some de-
gree with the fourth assignment. Jarvis argues
that:

A defendant is denied his right to counsel
and his right to a fair trial when the trial court
denies the defendant's repeated requests for a
new attorney, which are made due to obvious
and prejudicial breakdowns in communications
between current counsel and the defendant.

Jarvis, in support of his thesis, cites primar-
ily State v. Prater (1990), 71 Ohio App. 3d 78,
82, 593 N.E.2d 44, 46, in which the Court of
Appeals for Franklin County cited the syllabus
in State v. Deal (1969), 17 Ohio St. 2d 17, 244
N.E.2d 742:

Where, during the course of his trial for a
serious crime, an indigent accused questions
the effectiveness and adequacy of assigned
counsel, by stating that such counsel failed to
file seasonably a notice of alibi or to subpoena
witnesses in support thereof even though re-
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quested to do so by [the] accused, it is the duty
of the trial judge to inquire into the complaint
and make such inquiry [*24] a part of the re-
cord. The trial judge may then require the trial
to proceed with assigned counsel participating
if the complaint is not substantiated or is unrea-
sonable.

The precept with which we must begin our
analysis of the merits of the fifth assignment is
set forth in State v. Pruitt (1984), 18 Ohio App.
3d 50, 57, 480 N.E.2d 499, 507, quoting United
States v. Calabro (C.A.2, 1972), 467 F.2d 973,
986:

In order to warrant a substitution of counsel
during trial, the defendant must show good
cause, such as a conflict of interest, a complete
breakdown in communication or an irreconcil-
able conflict, which leads to an apparently un-
just verdict.

The court in Calabro, supra, 467 F.2d at
986, went on to give the appropriate standard of
review to be applied in these words:

If a court refuses to inquire into a seem-
ingly substantial complaint about counsel when
he has no reason to suspect the bona fides of
the defendant, or if on discovering justifiable
dissatisfaction a court refuses to replace the at-
torney, the defendant may then properly claim
denial of his Sixth Amendment right. * * * In
the absence of a conflict which presents such a
Sixth Amendment problem, the trial court has
[*25] discretion to decide whether to grant a
continuance during the course of trial for the
substitution of counsel, and that decision will
be reversed only if the court has abused its dis-
cretion.

See, also, State v. Grant (1993), 67 Ohio St. 3d
465, 479, 620 N.E.2d 50, 67; State v. Coleman
(1988), 37 Ohio St. 3d 286, 525 N.E.2d 792,
certiorari denied (1988), 488 U.S. 900, 109 S.
Ct. 250, 102 L. Ed. 2d 238.

In order to demonstrate that the court
abused its discretion when it denied his re-
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quests for the opportunity to retain new coun-
sel, Jarvis must have shown with specificity
that there existed no trust, communication or
cooperation between his attorney and himself.
State v. Warren (1990), 67 Ohio App. 3d 789,
798, 588 N.E.2d 905, 912; State v. Walker
(1993), 90 Ohio App. 3d 352, 361-362, 629
N.E.2d 471, 477.

It must be said at the outset that the meth-
odology employed below by the trial court in
its disposition of Jarvis's "wishes" to change his
plea and to hire another attorney is not a model
to be followed by others and gives us little of
substance from which to determine whether, in
proceeding forthwith to trial, the court abused
its discretion. What is clear from [*26] the re-
cord, however, is that Jarvis was mercurial,
subject to mood swings, in his own words
"paranoid," and prone to make rash, unfounded
"accusations," had summarily discharged his
original attorney, and had broached his dissatis-
faction with his trial counsel through that indi-
vidual himself without seeking or attempting to
address the court personally only when the trial
was imminent, i.e., when the jury was about to
enter the courtroom. From this record, it is pos-
sible to infer that the trial court saw Jarvis's
wishes as nothing more than a last-minute ploy
to avoid the inevitable trial and not bona fide,
justifiable dissatisfaction.

Coupling all of this with our holding that
Jarvis was not denied effective assistance of
counsel, we hold that Jarvis failed to meet his
burden to show good cause for a substitution of
counsel, such as a complete breakdown in
communication or an iniunediate conflict be-
tween himself and his chosen counsel which
led to an unjust verdict. Resultantly, we hold
that he has failed to convince us that there ex-
ists an abuse of discretion below, and his fifth
assignment is overruled for that reason.

The sixth assignment of error, that the court
erred by imposing [*27] consecutive sentences
for the separate convictions for the rapes in
their disparate forms, is not well taken and is
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overruled. Upon the evidence which the jury
was entitled to accept as credible, the two rapes
were committed separately both spatially and
temporarily. They were clearly committed un-
der circumstances which bring the sentences
within the ambit of State v. Jones (1997), 78
Ohio St. 3d 12, 676 N.E.2d 80, which, as Jarvis
concedes, is applicable. We decline his submis-
sion that Jones should be overruled.
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Since none of the six assignments of error
are well taken, the judgment of the Hamilton
County Court of Common Pleas is affirmed.

Judgment affirmed.

HILDEBRANDT, P.J., DOAN and
SHANNON, JJ.

RAYMOND E. SHANNON, retired, of the
First Appellate District, sitting by assignment.
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