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Appellant, the Office of the Ohio Consumers' Counsel, pursuant to R.C. 4903.11, R.C.

4903.13, and S. Ct. Prac. R. ll (3)(B), hereby gives notice to the Supreme Court of Ohio and to

the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of this appeal to the Supreme

Court of Ohio from Appellee's Order on Remand entered in its Journal on October 24, 2007 and

Appellee's Entry on Rehearing entered in its Journal on December 19, 2007 in consolidated cases

(each docket designation noted in the caption above) before the PUCO. The Order on Remand

was issued in response to this Court's decision in the first appeal of the consolidated cases. Ohio

Consumers' Counsel v. Public Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789.

Pursuant to R.C. Chapter 4911, Appellant is the statutory representative of the residential

customers of the Duke Energy Ohio, Inc. ("Duke Energy" or the "Company," formerly known as

the Cincinnati Gas and Electric Company). Appellant was a party of record in the cases before

the PUCO.

On November 22, 2007, Appellant timely filed an Application for Rehearing from the

October 24,2007 Order on Remand pursuant to R.C. 4903.10. Appellant's Application for

Rehearing was denied with respect to the issues raised in this appeal by an Entry on Rehearing

entered in Appellee's Journal on December 19, 2007. The Order on Remand re-adopted a Duke

Energy proposal that was the subject of the OCC's first appeal of the consolidated cases.

Appellant files this Notice of Appeal, complaining and alleging that Appellee's October

24, 2007 Order on Remand and December 19, 2007 Entry on Rehearing result in a final order

that is unlawful and unreasonable, and that Appellee erred as a matter of law, in the following
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respects that were raised in Appellant's Application for Rehearing:

A. The Commission's Remand Order is unreasonable and unlawful because
the Commission failed, as a quasi-judicial decision-maker, to "pemiit a
full hearing upon all subjects pertinent to the issues(s), and to base [its]
conclusion upon competent evidence" in violation of R.C. 4903.09 and
case law. City ofBucyrus v. State Dept. of Health ( 1929), 120 Ohio St.

426,430.

The Remand Order fails to eliminate capacity charges that are
simply surcharges that the Company requested for customers to
pay, without any evidentiary basis for why consumers should pay
them.

2. The Remand Order fails to consider the needs of the competitive
market for the bypassability of all standard service offer
components based upon the record.

B. The Commission's Remand Order is unreasonable and unlawful because it
fails to prohibit pricing and price elements in side agreements that violate
Ohio statutes and rules, thereby permitting the destruction of the
competitive market for generation service that could provide benefits for
customers.

1. The Remand Order fails to consider all legally pemiitted uses of
the discovery that was required by the Court in the decision to
remand the case.

2. The Remand Order fails to prohibit Duke Energy's discriminatory
pricing that demonstrates the standard service offer rates were too
high for customers discriminated against, and the discrimination
has caused serious damage to the competitive market for
generation service.

3. The Remand Order fails to prohibit Duke Energy's violation of
corporate separation requirements, which has caused serious
damage to the competitive market for generation service that was
intended to provide benefits to customers.

4. The Remand Order fails to prohibit violations of Ohio law revealed
in the expanded record on remand, including the violation of R.C.
4928.02(H) and R.C. 4928.37, which has caused serious damage to
the competitive market for generation service.

2
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C. The Comntission's Remand Order is unreasonable and unlawful because it
withholds information from public scrutiny by designating the contents of
documents "trade secret" without legal justification.

WHEREFORE, Appellant respectftilly submits that the Appellee's October 24, 2007

Order on Remand and December 19, 2007 Entry on Rehearing are unreasonable and unlawful

and should be reversed, vacated, or modified. These cases should be remanded to Appellee with

instructions to correct the errors complained of herein_

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
OHIO CONSUMERS' COUNSEL

By:
Jeffrey L. $'#A11Xounsel of Record
Ann M. Hotz
Attomeys for Appellant
Office of the Ohio Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (telephone)
(614) 466-9475 (facsimile)
smallCd2occ.state.oh.us
hotzQocc.state.oh.us
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A^$^Ae KCiS:
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Company; Strategic Energy, LLC; and tntegrys Energy Services, Inc. (formerly known as
W P$ Energy Serviom Inc.).
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Richard L. Sites, Generel Couneei,155 East Broad Street,l5m Floor, Columbus, Ohio
43215, and Bricker & Eckler LLP, by Me. Saliy W. Bloomfield and Mr. Thomas ). OBrien,
100 South Third Street, Columbus, Ohio 43215, on behalf of the Ohio Iiospital Associadon.

Marc Darut, Attorney General of the State of Ohio, Duane W. Luckey, Sectian ChfeE,
Thomas W. McNamee, Werner L Margard ffi, and Stephen P. Retlly, Assistant Attaarneys
C',enerai, 180 East Broad Street, Columbus, Ohio 43215, on behaff of the smff of the
Cornutissiore.

OPIMONi

I. HWORI( OF THE PROCEEflING5

On June 22, 1999, the Ohio Generai Assembly passed• legielationl reqWAng the
reetruetuxing of the elertric utility induatry and providing for retaii competitkat wi$t
regard to the generation component of eiechic eenniee (SB 3). Pursuant to 56 3, on
August 31, 2000, the Commission approved a trwnsition plan for Duke Fanergy Oldo, hv.,
(Duke or company).t 3 In that oplniort, the Coamissfosx, among otl+er tiaing,s, aiiowed
Duke a market development period (I1117Pj ending no eariier then Deaea►ber 31, 200.'i, for
residential customers and, with regard to each other customea ciasqs, ending wlmen 20
peroent of the load of each such ciase awitcited the purchase of its generatioa supply to a
certIfied supplier. The transition plan opinion aiso granted Duke aorounting autho44ty to
dder and recover a regulatory trmmtion charge (1tTC) ttiat would continue through 2008
for reavderUdai customers and through 2010 for nosu-esHdential customers.

On Januaryr 10, 2003, Duke filed an appiication in Is the Matter oj the AppJfcatiott of
T7u Cincinnati Gae & Eteetric Compnny to Modify its NoruraesrdenHat Ganeratjar Rates to Prouida
for Market-Basd Standend Sendce Offa Pricing and to EstabitsA an Alternatiue Compefftivt-Bid
Sarvrae Rate Option Subsequent to the Market Dmefopment Period, Case No. 03-OBL-ATA, (03-
93) for authority to rtwdify its nonreaidaitial gexwation rates to provide fac a eoutpetitive
market option (CMO), including both a market-baaed standard service offer and an
alternative competitive bidding process, for rates subsequent to the MDP.

On October 8, 2003, Duke filed three additional, retated cases. In In tJu Math ► of fha
Aypficntron of T7te Cincinnati Gas & Efectrlc Campaty for Autlrority to Modify Curnnf
Accounting Procedures for Certain Costs Assoc6ated aritit tiu Mrduxst independent Tmeemission
System Openrtrn, Case No. 03-2074-EL-AAM (03-2079), Duke requested authority to modify

1
2

3

Aenended Substln►te Senata BN Na 3 of the 129,d C,eneni Asstmbly.
In rhe hlofta ojekr Ayptlratton afThe Cfixv,naer Ga & F7ecirir cempany J6. Aypnvewt of a. Elecbie 7faruitTan
PIOn, Aypromt of Tarf Chaflget ard New Tanp. Autharity to Madffg Currrnt AcopunfeW P►ocadwm wad
Aqproool to T.an%r itr Ganerotfng Aeeefs to an Eaampt Whotcsrte C+rnemMr, Caoe 1Vo. 94-1658-E48TP et af.
Duke wa%, at that thw known as 8x Cuieiimtl Gv & Hkcirjc Comprny. It wil! be ietened to amDuYw,
cegardkee of Its legal name at any glvee tlmd C'.an nanmn, luwever, wlll not be al6ned to reflect the
chenged naane.
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its current accounting procedures to allow 9t to defer inct®iental costs related to its
participatfon in the Midwest Independent Transmission Systea► Operator (MISO). In In the
Matter of the Application of Tlte Cincinnati Gae & Electric Company for Authority to Madifg
Current Accounting Procedutes for Capital Inopstmtnt In its Electrfe Transmrasion and
fJfstribution System and to EstabdisH a Capiml ixvestment ReliabiNty Rrder to be E,f fectfoe after tha
Marlret Development Pertad, Case Noe. 03-2080`BGATA (03-2090) and Case No. 03-2081-EL-
AAM (03-2081), Duke requested autharity (a) to modify its current acconnting procedures
to allow it to defer incremental costs related to its net capital irnestment in electric
transmission and distribution faclltties, where that investment was made between
January 1, 2001, and the date when such inveetment is reflected in the company's base
rates, together with a carrying charge, and (b) to establish a capital investnnent rider to
recover those deferred trarLqmiesion and distribution fat3lities capital investments after the
end of the MOP.

On December 9, 2003, the Commissicm issued an entry comeolfdating 03.93, 03-2079,
03-2080, and 03-2081 and requesting that Duke $le a rate stahil9zation plen (ItSP') that
would stabilize prices foltowing the tern ►inatlon of the MDP, while allowing additional
time far the competitive retail electric eervicer (CRES) market to grow. Duke filed a
proposed I2SP on January 26, 2004. On Mardt 9, 2004, maet of the parties to these
proceedings filed objections to Duke's proposed RSP. On Apri122, 20K a pubHc hearing
on Dulce's applicatiom was held in Cincinnati. An evidentiary hearing annurieneed on
May 17, 2004, but was adjonrned in order to allow the partiea to engage in setllement
diacuesions. On May 19,2004, a stlpulation and raoommendation (atipulatlon) was filed by
Duke, staff of the Coatmiesion, FirstEnergy Solutions Corp., Uomuiion Retail, Inc
(Dominion), Industdal Energy Users-Ohlo (iBU), Green Mountain Energy Cwnpany, Ohio
Energy Group, Ine- (OEG), 'Itw Kroger Co. (Kreger), AK Steel Corporatfon (AK Steel),
Cognis Corp. (Cog,rds), People Working Cooperativdy (PWC), Communities Urdted for
Action (CUFA), and Ohio Hospital Association (OHA) (coUectively, sipa/ory pardes). The
stipulation was not signed by Ohio Camsumers' Counael (OCC), Ohio Partriers for
Affordable Energy (OPAR), The Ohio Manufacnuers' Assoczation (OMA), National Energy
Marketers Assocfation, PSEG Energy Reeouroea & Trade LLC, or Coneteliatim Power
Source, Inc. It was also not signed by C.+.. oltaeon NewEnergy, Inc. (Constellation);
MidAmericen Energy Company; Strategic Eaergy, LLC; or Integrya Energy 9r.rvioeo, Inc
(fbrmerly known as WPS Enesgy Services, Ine.). These fovr entities are collectivety referred
to as ahio Marketers Gmup (OMG).

On May 20, 2004, the evidentiary hearing resumed, At the hearing, OCC made an
oral motion to mmpel discovery hum Duke regarding alleged side agieements between
Duke and other parties to the stipulation. The attorney examiners denied OCC's motion to
compel. Duke, staff, and other parties prese.nted testimony and evidence in support of the
stipulaHon and Uuke's original proposal and others presented testtmony and avidenae in
opposition to the stipulation and the propoeal. On September 29, 2004, the Commiaeton
issued its opinion and order approving the stipulation with certain modifications. The

3
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stipulation provided for the eetablishment of an RSP for Duke that would govem the rates
and riders to be charged by Duke fmm January 1, 2006, through Qeomber 31, Z006 (with
certain aspctts of those rates also extending thmugh the end of 2010). The omder approved
changes ln certain cost components, increesed the avoidabtlity of orttain tfiargea by
shopping customers, and directed fulI corporate seperation of the getunatiott component
by Duke if it failed to implement the stipulation as modified. The Commisaion also
affirmed the attorney examiners' denial of OCC's disaovery motlon relatmg to side
agreements.

Applications for rehearing were fIIed by Duke, OCC, OMG, and CPS. In its
application for rehearing, Duke also proposed various modifications to the stipulation,
which modi8ications would, when taken together, ef[eduate an alternative to the stipulated
verea.on of the RSP. On November 23, 2004, the Commiesion Issued an entry on rehearing
in which it found that Duke's propoeed modifications to the sNpuls.don were meritorious
and, malcing certain furthet revisions, granted reheartng in part. The rehearing
applications byOCC and CPS were denied. OMG's application for re.lreaNng was granW
in part and denied In part. OCC, MidAmericen, and Dominion filed applications for a
second rehearing. These applications were denied on january 19, 2005, exeept fax a narrow
is9ue raised by MidAmerican. The Connndssion Woned a third rehearing entry ort April 13,
1005, that further refined Duke's RSP and certain of the RSP riders, based ani MidAmertca's
application for rehearing.

On March 18 and May 23, 2005, OCC 61ed notiors of appeal to the Supreme Court of
Ohio, raising seven claimed erraas. FoRowing briefing and oral argament on the
consolidated appeals, the suprerne court issued its opadon on November 22, 2006. Ohio
Consumers' Couneel v. Pub. Ufil. Conere., ill Ohio St.3d 300, 2UU6-Ohfo.5789. Trt ttut opinton,
the Court upheld the Commission's actions on issues re3ating to procedural requixements,
due pzncras„ support for the finding that the standard serv9ce offa was ararket-bassd,
harm or prejudioe that might have been caueed by changes on rehearing to t1w priae-ta
compare component, reasonablea ►eas of Duke's altemative to the competitive bidding
proaess, non-discriminatory treatment of customeis, rwri-bypassability of aertain dwgee,
corporate separation, and denial of certain dtacovery bssed on irrelevance under the
second and third prongs of the stipulatiortn®asonablerrese test. However, the Court
remanded these proceedings to the Commission with regard to two portions of the
Comnmission decision and also held that the side agreemeats are not priviteged.

Pursuant to the eotrrt"s direction an remand, by entry of November 29, 2006, the
attozney examiners directed Duke to disclose to OCC the infora►atioa that OCC had
requested with regard to side agreemente. In the Noveamber 29,2006, errtry, the examinere
also found that a hearing shoWd be held to obtain the record evidence required by the
court, in order to explain thorougbly our conclusion that the modiftcattons on rehearing are
reasonable and to identify the evidenae we coradered to support our fitudiags. The
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exa.mix,ers schednled a prehearing conference for December 14, 2006, to diecuss the
procedure to be established.

On December 7, 2006, Duke responded to the disdosure direcdon, etating that OCC
had requested "copies of all agreements between [Duke] and a party to these o,nsolidated
cases (and all agreements betweea [Duke) and an entity that wae at any tiase a party to
these consolidated cases) tlhat were entered iat.o on or after Januaty 26, 2004." Duke
notified the Comuiission that only one such agteement existed and that is was betweem
Duke and the city of Cincinnatf. It provided a copy of that agreement to OCC and all other
parHea to the prooeedinga

On December 13, 2006, Duke filed a motion for clarifieatiort of the examiners' entry
of November 29, 200fL Duke expressed its belief that the iemand "presapposes that there
already Is evidence of record to support the Commiaeion's dedsion." Thus, ft aeked that
the examiners "clarify" that the propo9ed hearing would be Hmtted to bdefa and/ox oraf
argument, citing reoord evideiue. On Decernbes 20, 20pG, QCC filed a atcawrandum
contra tAis motion for clarifteatton. C1CC opilned that the motion should be denied on
procedural grounds, as Duke fa9led to seek an interlocntoxy appeal of the exaudners' eatcy.
CtCC also diaagreed with Duke on substantive grounds, arguing in favor of a full hearuig,
following a period for diecovery and noting that, if no heasing were held, the coarl's order
that side agreemerds be diadosed wonld have no practical ptupoee. The Commiasion
responded to thia motion on January 3,2007, refusnng to "clartfy" !he examiners' ruling but
conffraling that the hearLtg would include the preeastation of teslunony and the
Introduction of evidenue. On February 1, 2067, OCC filed an appflwaon for rehearing,
aseerting that the Commiesiox ►'e entry prematurely dealt with isuaes relating to the
adm;mbility of evtdence. On February 12, 2007, Duke, Duke Bnergy Retail Sa1ea, T,d.C,
(DERS), and Cinergy Corp. (Cinergy) fikd nuemoranda eontra thfa applicatim for
rehearing* The application for rehearing was danied by operation of law.

Meanwhile, on December 13, 2006, OCC filed a amtiaz► for a subpoena duces tecum,
asking, in part, that DERS ptovide aopiea of any agreementa between f)SRS and euabomere
of Duke, between affiLiates of DERS and custonms of Duke, and related cmespondenca
and other documenta. On December 18, 2006, OCC moved for a seoond, similar subporna
duces teeum. On December 20,2006, DERS obfected and moved to quash the two su8yuertas
on various grounds, including the ground that they were unduly biadensome. On that
same day, Duke filed a moti.on in support of DHRS'e motiom, to quash, as weU as a motion
for a protective order, asking that further discovery in treee prooeedings not be permitted.
On December 21, 2006, IEU filed a motion in suppoat of the ano}}ons by DSIiS and Duke.
On December 28, 2006, OCC fited a motiaz+ to atrilce DERS's motion to quaslw, together with
a memorandum oontra Duka's motion for a protective order, and a motion to strike 1SU's
meunorandum. OCC asserted that D8R5's motion should be stricken on the grounds that it

4 DBRB and Cbergy are atHllates of lluhe, wlth DSRS beke a CRB5 provldw Sn Dnke'f aeitlSed territomy.

ow.lu)-1J
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was not a party to the proceedings. It opposed Duke's motion on the gronnd that the
requested protective order would prevent OCC from developing Its case on remand. OCC
moved to strike fEU's meatorandurn, claiming that mentoranda in support are not
permitted by the Comndsaion's procedural nilea. With regard to OCC's moti.art to strike
DERS's motion to quash, on January 2, 2007, DERS [iled both a mmnorandum contra and a
limited rnotion to intervene. With regard to OCC's menrnoranduqt aontra Duke's motion
for a protective order, Duke filed a reply on january Z 2007. The examiners desded the
motion to atrike IEU's memorandum in suppott, denied Duka's motion for a protective
order, denied CJCC's motion to strike the motimt to quash, and granted, in part, the motion
to quash, restricting tlte ss6posnse to reqwesting oopies of agreements with customexs of
Duke that are current or past partles to thae proceedings or afftliates or members of
current or past parties.

At the prehearing on Deoember 14, 2UU6, the remanded cases were oonsolidated
with proceedings regarding variooa riders associated with Duke's RSP and various
procedural matters were addressed. Cfa Febraary 1, 2067, the examirtes issued aa entry
scheduiing a hearing on the remand aspects of the consolidated caees to begin on March 19,
2007. The hearing on the ridere was sdwduled for a separate time. Only tlts remattded
cases are being considered in this order on remand.

On February 2, 2007, Duke, DERS, and Cinergy filed motions in /imine, seeking to
exclude certain agreements and related docuanents from theee proceedtngs. With those
motioms, Ctnergy filed a limited motion to intervene and DERS rene^ its limibed motio¢t
to intervene. On February 7, 2007, staff of the Cornmission filed a memorandum in
response to the motions In lifaitu, essertir+g that the egreements in qrtestion are not
relevant, on the grounds that no stipulat#on is currently before the Commisalon and
corporate separation daum ahatr)d be raised in a aaparate proc®ed4ng OMG Med a
memorandum i:t reaponse on February 9, ?.0Q7. DMG aseerGed that ruling on relevaztae or
admissibtiity would be premature at that time. OCC opposed the motiom on several
grounds, both procedural and substantive. It also opposed intervention by Cinergy and
DFiRS. Duke, Cinergy, and DESS filed replies to OMG's responsive memorandum, an
February 14,2007. Oa Febtpary 16,2007, Duke, Cinergy, and DER3 filed rep3ies to OCC's
memorandum evntaa their mottons in Timine. On Februaty 28, 2007, the examiaeas granted
the motiona for intervention for the limited purpose of protecting coAfidentlai infoamation
and, in light of the supreme court'a direcHves, denied the motions to exdude evidence of
the side agreements.

Through the course of theee remanded prooeedings, numerous motloms for
protective orders, covering purported confidentlal materials, were filed. The subject of
confidential treatment of disrrvered materlal arose in the prehearing held near the start of
the remand phase. At that time, cmmsel for Duke menttoned the wdstetce of
coniidentiality agreements with several of the parties. According to C1CC's March 13,2007,
filing with the Coairnise3on, C+CC, on February 23, 2007, notifled Duke, DF.R5, Cinergy,
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Kroger, and OAA that they should either make public certain documente or prove to the
Commission that such material deserved confidential trmtment. On Match 2, 20W, Duke,
DERS, Cinergy, IKroger, and OHA filed motiona for a protective order wrering ttu
disputed material. On that same day, IE[J also Sled a letter eicpreasing its conaera over
OCC's proposed releaee. On March 5, 2007, the OBG stmilarly filed a letter opposing
OCC's proposed disclosure of confidential materials. On Marrh 9, 2807, OMG filcd its
response to this aontroversy, explaining that agreements between customers and their
CRES providers must be kept confidential. On March 13, 2007, OCC responded with a
memorandum contra aIl five motions. OHA f11ed a reply on March 14, 2fIU7. On March 13,
2007, Duke, Cinergy, DERS, and IEU filed replies.

The hearing coaunenced on March 19, 2007, as srlveduled. Before the start of
testimony, the examinera ruled, with regand to the confidentiality dispute, that the rnottona
for protective ordera would be granted for a pertod of 18 nionft from March 19, 2007, on
the condition that the granting of thoee protective orders may be modified by the
Commission if it deems appropriate to do so in light of the actlone that it takes. (Rem. Tr. I
at 9.) Dcike presented the tesHatany of Ssndra Meyer, Judah Rose, and John 6teffer+. OCC
presented the tesHmony of Neil Talbot and Beth Hixon. Staff of the Commissimi presented
the testimou+y of Ridwd Cahaan.

Duke, OCC, OMG, OBG, OPAE, Cinergy, DMIS, and staff 51ed merit brlds on
April 13, 2007. On April 24, 2007, OMG and Dmninion filed reply briefe. Dnke, OCC,
Cinergy, DERS,IELT, OEG, OPA$, PWC, and staff fIled reply briefs aat AprI127, 2007. On
Apri130, 2007, a reply brief was filed by OHG.

PWC's reply brfef also included a motion to strike a portion of the merit brlef filed
by OPAB. OPAH responded on May 46 2007, with a memorandum contra the motion to
strike. PWC filed its reply on May 14, 2007. On June 1, 2007, PWC renewed its motion to
strike, expanding the motkm to cover parts of a merit brief filed by OPAH following the
hearing on the ride: aspecFs of this oonsolidated proceeding. OCC weig'hed in aat this
controversy on June 6, 2007, opposing PV1+C'9 motion. OPAE Med Its memorarydwrt contra
on June 8, 2007, also filing its own motion to strike porHona of Duke's reply brief in the
rider phase of the hearing (which moti(n will not be dealt with in tlds ophfon and order).
On June 11, 2007, PWC Aled its rep3iea On June 15, 2007, Duke filed a memaxandum
contra the motion to strike, to which OPAE replied on June 18, 2007.

0OU017
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II. DISCUSSION

A. lntroductorv Ise^aee

1. Confidentielit,q

(a) Piocedorat BackgEpund Related to Con&den at tv

As noted previously, numerous motions foz orders protec.^ting thQ confidentiality of
various docnmenta were filed during the course of theee remanded prooeedinga Llitially,
those motiome were made eitktex by partiea supporting coafldenttality or by paztim who
were complying with confidentiaHty age+eements. In responae to a notice by OCC,
pursuant to those cordktentiality agreements, that it intended to make certafn in(ormation
public, Duke, DERS, Cinergy, OHA, and Kroger filed motions for protective ordere oa
March 2, 2007, covering materlal supplied by thea► to OCC. On Mardl 9, 2007,
Constellation filed a memorandum supporting Kroger's motton for a proUecfive order. On
March 13, 2007, OCC filed a memorandmn contra the motions for protective oardera. Reply
memoranda were filed on March 14 and 15, 2007. Additional documents were
snbsequently filed under seal, with mvtiams for protective oxdere g

On the first day of the hearing in these proceadiliga, the attorney examiners ieeued a
bench ruling on these motions, stating that all of the pending motions for pmtective orders
woutd be granted for a period of 18 moatths from that date, provided that such ordera
might be modified by the Comadskon if it deems it appropriate to do so. (Rem. Tr. I at 9.)

On July 26, 2007, the chairman of the Gornmiselon received a public reaurde request
for certain of the fnformatioa covered by the protective order granted by the exanniums.
On August 8, 2007, the examiners iasued an entry calling for specificc iseues to be addressed
by parties, relating to the poeaible modification of the protective order. Reeponsive
memoranda were filed on August 16, 2007, by six of the parties.

5 All or porlioris of the Eollowing documea4 were 61ed under mot[ans for pcolecU,ve aedere eub^ ducee
recum Akd on Fe4sroery 5, 20077 heneaipt of nwapd depoeitlen of Chub Whiklo¢k, filed on Febxuary
13, 2007; traneaipb of mawnd depoaitiau of Denb Ceacge, Cuegory Picke, and James Zinikuvnh6 wllh
attaciments, flled on Mstch 15, M077 rrmatul reply aumotatnde Hled an ivtanth 15, 2007, by Duke,
Cinergy, and D61tS; 4aa9cripta of remuid depcroitlana of Beth FCrooon and Nell Tagmt, filad by Dube en
Msrch 16, 2U67; and trrnecclpt of xequuid depwitia► of Beth Hkai, etlpulalion, and w&blts, fikd by
OCC on Mu+dt 16, W. In addition, all or pastlma of the tollowdng items were filed ccufldeatldty,
putsuant to examiner ordert traaeedpt of iemend prdmarhtg can(eeaa he6d on Deaomber 14, 2006;
traeecript of iemand hearing, held March 19-21, 7.007, and flled an AprB 34, 2007, to8efha with exlubHe;
remaztd merit tmiefe of OCC, OMG, Duke, Cinergy and DBRS, at+d OPAB, all Bled Apr11 13, 2007;
supplemental remand tee8mcny t0ed on Apri117, 2007, by OCC; nmamd reply brid of OMG, ffied AprD

.24,2007, remand reply bciele of OCC, Du1c4 OPA& and Claergy and DFRS, 9kd Aprll 27,21W

^^0033
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(b) Le¢si i?sues Relating to Confi tX

Section 4905.07, Revised Code, provides that a11 facts and informatlan in the
posaession of the Commission shall be public, except as provided In SecHon 149.43, Revised
Code, and ay consistent with the purpoees of Title 49 of the Revised Code. 89toniiarly,
Section 49D1.12, Revised Code, specifies that, °[ebcaept as provided in eection 149.43 of the
Revised Code and as consistent with the purpoees of Title XLIX of the Revised Code, all
proceedinga of the public utilitiea commission and all documents and reourde in Its
possession are public records." Seciion 149.43, Revised Code, indialrs that the term
"public records" exciudes information that, under state or federal law, may not be releasad.
The Supreme Court of Ohio has clarified that the °state or federal ]aw" exemptim is
intended to cover trade secrets. Stafe ex ret. Bnse► v. Ohio State (2000), 89 Oldo St.3d 396,
399-

Similarly, Rule 4901-1-24, Ohio Adndnistrative Code (pA.C.), allowe the
Commission to protect the confidentiality of in[ormaHon aontained in a filed docunient, °to
the extatt that state or federal law prohibita release of the information, including whem the
inforination is deemed ... to coastitute a trade serret under Ohio law, and where non-
dieclosure of the information is not incaaisistent with the purposes of Title 49 of the Revised
Code."

Ohio law def•mes a trade secret as

information ... that satis8es both of the following:

(1) It derivea independent economic value, actual or potentlal, from not
being generally known to, and not being readity asoertainable by prciper
meatm by, other pesass who can obtain economic value from its
disclosure or use.

(2) It is the eubject of efforts that are reasonable under the dreumetanaes to
maintain Its secrecy.

Seetion 1333.61(D), Revised Code.

The Ohio Supreme Court has found that an in rame ►a Inspection is neceeeary to
determine whether materials are entitled to protection from disalosure. State ex reL AilHgHt
Parking of Ctencland Inc. v. Cieveland (1992), 63 Ohio St. 3d 772. Rule 4901-1-24(D)(1), O.A.C.,
also provides that, where com8dential materiat can be reasonably redacted frorn a
document without rendering the remaining document incompreheneible or of little
meaning, redaction should be ordered rather than wholesale removal of the document
from public scrutiny. Thus, in order to detern+ine whether to issue a protective order, it is
neces®ary to review the materials In questiort; to aseeas whether the informatiom mmtitutes
a trade secret under Ohio law; to dedde whether nondisclosure of the meterials will be

000013
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consistent with the purposes of Title 49, Revised Code; and to evaluate whether the
confidential material can reasonably be redacted.

The Commieeion has conducted an in camora review of the materials in question. We
will now consider each of the two tests to aseese whether trade secrets are preseat. If we
find trade seorets to be present, we will then conaider whether, based on our review of the
documents, nondieclosure will be coneistent with purposes expressed in Title 49. We will,
finally, evaluate the po9sibility of redacNon, if necessary.

(c) Teais for TjM1eSecrets

(1) Value

a. ^

As noted above, 9ection 1333.61(D), Revised Code, provides that, for information to
be daesiiied as a trade secret, it must derive "independent eeonomic value, actval or
potential, from not being generaIIy known to, and not being readily aecertaufable by proper
meane by, other persons who can obtain economic value from its disclosure or use."
Several of the parties addressed this iasue in their meaioranda.

Duke desrribea the materials in dispute as including business anelysee, futanalal
analyeee, internal business procedunes, reeponses to data requests, interrogatories, internal
correspomdence, customer inforuiation such as rnneuznption levels aad load cheradmistica,
discuesione of theee items during eealed depositione, commmciat eostlracts of Duke'e
affiliates and material ancillary to those contracls. (Duke Motion for Protective Order,
March 2, 2007, at 2.) Duke "aseerte that all of the infornnation it has marked as aonfidential
in these proceedinge relaixa to the [TUuke), DERS, or C.irtergy cordxacts and the matEes
andllary ehereto." (Duke Meawrandum in Support of Motlon for Proteclive Order, Marcfi
2, 2007, at 11.) Duke also notes that, in other caeex

[t)he Commission has often afforded aonfidential hvatment to oomanerdal
contracts between part.ies in competltive marketa When it recently gramted a
protective order regarding terans in a competitive mnttact in [In the Matter af tht
joint Application of North Caast Gas Transmiesinn LLC and SubeetGan Natural C,as
Company for Appmaal of a Natural Gae Trunsportation Sarniae Agreement, Caee No.
06-1100-PGAEC), the Comu►iesion held "we understand tlwt ruegotiabed prioe
and quantity terms can be senaitive infosmation In a oompetitive emriroimerN."

(Duke Memorandum in Support of Motion for protective Order, March 2, 2007, at 11.)

Cinergy explaina that the material in quesflaa contaims the temn of an eeorwmic
development aeaistance agreement and "includes information regarding the nature of the
service ..., the spedfic Cinergy subsidiary which is to provide electrio service ..., the level



03-93-BL-ATAet al. .13'

and duration of Cinergy's assistence ..., the amount of load..., and the terms upon which
either party may end the agreement." (Cinergy Memorandum in Support of Motion for
Protective Order, March 2, 20d7, at 5.) Cimgy nudntaina that this information Is a trade
secret and is not a public record. C'inergy aleo maintains that the information is
econondcaily significant to the eorttracdng parties (Cinergy Meawrandwm in Support of
Motion for Protective Order, March 2, 2007, at 5-6; Cimergy Reply Memorandum, March 15,
2007, at 11.)

DERS summarizes the documents about which it is eoncemed n being "over 1200

pages of documents that include or relate to eonfidential coaunercial contrads, businese
operations and include depositions in thee prooeedtngs, introducing and dienaing such
protected materiaLs." (DERS Motion for ProtecHve Order, March 2, 2007, at 2.) DBRS aleo
points out that all "of the informatian that D'ERS provided fslls into the category of

sensitive informetim in a competitive erwimrment"(DERS Meaiorandnm in Support of
Motion for Protective Order, March 2, 2007, at 9.) In additlon, DERS asserts that release of
the terms and conditians of these contracts, as well as Its business anat", operrtionol
decisions, and customer udornoaflon, to the publuc and to DHRS's competitcrs will intwfere
with competition in the induetry. Explaining further, DERS notes tatat it parFouraned
proptietary analysis to determine pricing oonehuets and conditions upon which to base its
contracts. Dlaclosure, it claims, would nmlt in DER5's foresight itnto energy markete aad
castomer service beaoming apparent tD eornpetitors, especially if DF1tS is the oniy
competitive supplier subjected to this disadvaa►tage. (DF.RS Reply to Menuozomdum
Contra, March 15, 2007, at 7.)

Supporting its motion for a protective order orn+ering OHA member agreements,
OHA points out that Section 4928.06(F), Revised Code, specifically aontemplates the
Commission ntaintaining the confidentlality of aertain types of fnforrrution reladng to
CRES providera. OHA. asserts that the information does derive indepetdent eonavamic
value from not beknig lcn+own to competitoxs who can use it to their own flnandal
advantage. The general couned of OHA, W. Richard Sites, in a supportive affidavit,
af6raia that the release of this informatia► would provide competitoie of OHA's a ►embem
the ability to use the information to their competitive advantage and to the detrimmt of
OHA and its members. Iie explains, fnrther, that the information in the documenta
provides members the means to awuiuct their operations on a mome economic basis and
that OH.A and the affected members have expended significant funds and time to negotlate
the agreemertts. if awde publie, Mr. Sites states, competitors would have access to tiia
information at no cost and the value of the docnments to OHA and iis members would be
negated. (OHA Memorandum in Support of Motion for Proteative Order, March 2, 2007, at
5; Affidavit of Richard L. Sites in Support of Motian for Protective Order, lviardt 2, 2007, at
4.)

Noting that the documents aontain tenn and pridng infonnation eonceming its
purchase of competitive retail electric service, Kroger also maintains that disclosure of this
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infomtation to its competitors in tha retail grocery and produce busineee would cause
severe disadvantage to Kroger, explaining that Kroger competes for goods and services,
including electric service, to operate its stores, factories, warehouaes, and Qffices. 111e
disclosure of price and other terme it has negotiated for the provision of electric serviees, it
states, would provide its competitars with "a bogey to target in their own negoHations for
competitive retail electric aervices and reveal informatfvn concerrung Kroger's operation
coets." lt asserts that this information ahouid remain protected for so long as the
agreenment in question is in effect. (Kroger Memorandum in Support of Motion for
Protective Order, March 2, 2007, at 5-6.)

While not filing a motion for a protective order, IEU also fUed a letter in the dodcet,
on March 2, 2007, strongiy supporting the granting of protective ordee8. IEU states that tt
understanda OCC to be threatening to discloee enstomer names, accoimt numbera,
customer locati.ons, prices, and other aensitive information, witltout any redactian and
wittwut the customers' express written consent.

On March 5,2007, OEG also filed a letter in support, rwting tluat the documents in
question contain information retlecting OEG members' electrie mste and tl+at thoee
members operate in highly competitive indnstries.

On March 9, 2007, ConsteliatIar4, the counberparty to the Kroger agreemeat that was
the subject of Kroger's motiwy filed a memorandum supporting Kroget's motion.
Constellattoa points out that the documents in question contain proprietary pricing and
other inforrnation. ConsteRation aseexis that diedosure of this informatiea ► would place
both Kroger and ConsteDation at a competitive disadvantage. (Constellation
Memorandum in Response to ivtoaHon for Pratective Order of Kroger Co., March 9, 2007, at
23).

b. $ uti

The parties arguing in favor of canfidenHaUty make it dear titat they consider the
material in queation to have eonnomic value from not being lrnown by their aompetitors
and to have eontent Nuit would allow cotnpetitoxs to obtaia eeonomic value from its vae.
OHA states this quite deariy, explatning that the material allows the ca ►tracbing partiea to
run their busineso more economicaily and to compete more effectivety. The discoeedon
by DERS is also particularly hetpfnl, noting that, in addition to customers' identities and
pricing, its own marlceting strategies would also be helpful to a competitor. Cinergy also
points to deposition testimony showing the economic signiflcaue of these contracts.

We recognize that OCC disagreee with the moving parties' cvntentions. Aeaording
to OCC, the burden is on those seeking confidential treatment. As OCC poinis out, the
Commissiam has held that, pursuant to Sections 4901.12 and 4905.07, Revised Code, there ie
a sttong presumption in favor of diedosure that the party claiming protective status must
overcome. OCC also maintains that the Commission has required specificity from thax
that seek to keep information from the pubiic record and that the spedfidty required by
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law and supporbed by the ternes of botb the protecdve agreements and the protective
attachment is mieeing from the motiooa. (OCC Memorandum Contra Motians for
Protective Orders, March 13, 2007, at 8-9, 11.) OPAH also disagrees, arguing tltat the
information, other than individual castomers' account nambers, should be relensed. It
stresses the importanae of open proceedings and pnblic scrutiny of Conaniesion ordera and
asserts that the parties claimiag protectfon have not met their burden of proof. (OPAH
letter, August 16, 2007.)

It is dear to us, from our review of the hxformation, that at least certain portions of
the documents would indeed meet tMs portion of the definition of trade secrets. We agree
with the parties seeking protective treat<nent that certain peatlons of the material in
question have acdaal or poterNdal independent eoonomic value derived frottt their not being
generally known or secertain.able by ottxTk who might derive economtc value fraaat thsir
diac]osure or use. SpedficaIIy, we find that the following informatim has actual or
potential independent ecwnomic value from ite being not generally known or aeceRaineble:
customer names, account nuv+bere, customer sodal security or employer 1desfflHcation
numbers, contract termtnatior ► dates or other termination provisiions, financial
consideration in each contract, price of genetatmn referenced in each eontract, volulime of
generation eovered by each contract, and terms under whicft any optione may be
exercisable.

(2) Fsfforte to Meintain Seceecv

a. Argums=

The second test under 8ection 1333.61(D), Revieed Code, ae quoted above, requires a
finding that the informatioon in question Ims been the eubject of reasamable efforts to
maintain confidentiality. Again, the parties argue the point.

Duke subdaite that only Duke employees with a legitimate need to laww the
information oovered by this dispute have access to ft or are aware of It, that the Information
is only known to the individual counterpa:ti.ea and Is not otherwise disseminated, and that
the information is canfidentially maintained In separate files that are only ameeeible to
individuale with a legitimate need to know the information. (Duke Reply to Mennorandtmn
Contra, March 15, 2007, at fr7.)

DERS asserts that the "information that OCC seeks to make public ie trade eecret
information maintained by DERS and aounterparties in a catifidential manner." (DERS
Mennorandum in Support of Motion for Protective Order, March Z 2007, at 6.) In DERS's
March 15, 2007, reply, it confirnns that aII disputed information ie mafntairted by it In a
confidential manner.

,0A0023
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Similarly, Cinergy submits that the information Is the subject of reasonable stepa
taken by Cinergy to protect it from dieclosure to those who have no need for it, even within
Cinergy and its affiliates. (C'unergy Reply to Memorandum Contra, Merch 15, 2(107, at 11.)

OHA coefirms that the information in question is treated by OHA as oonf3dential
and is not disclosed outside of the OHA and its members except under eoafldentiaHty
agreements or in the context of regulatory proceedings where protectton is grattted. OHA
included, with its supporting memorandum, an affidavit of its general aonnsel,
Mr. Richard Sites. Mr. Sites states that the material in quesdon is latown oray by a very
limit+ed numbar of employees of OHA and ita members who were engaged 'a ► the
negotiation of the agreenents or tiwse who r+eed to know their aontents in order to verify
compliance. He affirtns that OFiA and its tmeu►bers ma9ntairt interaal praciiaea to prevent
disclosure. Fiuther, he states that the infoarmatfan is never made available outside of OHA
or its members other than as the subject of a conf•iideatiality agreemett required by these
proceedings. (Affidavit of Richard L Sites in Support of iHotlon for Protective Order,
Merch 2, 2007, at 4-5.)

Kroger, in its me.morandum supporting its onotion for a protective order, aesarts tiud
it has treated the documents in question as proprietary, cronfidentfal busiruas infornution,
available exclusively to Kroger management and aoanael. The docnments are, it says,
either stamped as confidentiai or treabed as such and have only been disclneed to Kroger
employees and counsel, other than sub)ect to the proteclive agreeaoent executed by OCC.
(Kroger Memorandum in 9upport of Molin for Pmtective Order, Mnrch 2, ZW1, at 6.)

OEG notes that the terma of these apemienta are kept seoret even froan other OBG
members, as the knowledge of such oosts might prove advantegeous to others. (OBG
letter, filed March 5, 2007.)

Constellation notea that all Conatellatinn oontracts are kept catn6derdial.
(Constellation Memorandum in Response to Motion for Protactive Order of Kroger Co.,
March 9, 2007, at 2.)

In its memorandum oontra, OCC claims that some of the docwnents songM to be
protected were obtained by OCC from other sources and, thesefvre, have lost their
protected status under the protective agreeaients, although it does not cite evidenae for this
claim. OCC also states that Duke has released discussions of documents as part of
disaavery without any cfaim to eonfidentiality. In additior4, OCC atgues that maiatairdag
confidentiality would be restrictive and cumbetaome at the hearing. (OCC MemoraMum
Contra Motions for Protective Or+ders, March 13, 2007, at 7.)

V. Reaolution

It is ciear to us, from reading the many memoranda eubadtted on this iesue, that the
parties advocating confidential treatment have sought, at all junctures, to keep this
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information confldentlal and have trP.ated the documents in queation as proprietary,
confidentiaf basiness information. The aecond prong of the test is, therefare, satisHed. The
information descrfbed above as deriving independent eoo¢tomic value from being not
generally known to or ascertaiaabie by otiters should, therefore, be deemed trade aecret
information

(d) Consistencv wiaes of Title 49

Having deterrnireed that both ekatutory tesb for the preeatoe of trade secrets are met
in this situation by at least certain of the information in the covered docamenta, we muat
deterinine whether it is consistent with the purpo®es of Title 49 of the Revised Code to
maintain confidentiatity of this information. The legiglature was quite clear that the
purposea of Title 49 inclwde the encouragertwt of competition, diveraity, and flexible
regaiatory treatment of the electric indvatry, specifically requiring the Commfssieat to "take
such meaeures as it considera neceseary to protect the aonfideni3ality" of Cltls suppliera'
information Sections 4928.02, 4928.06(F), Revised Code. We fmd„ thevefore, that
maintenanae of this trade secret inforuiation as eoai8dential is comsistent with the purposes
of Title 49.

(e) Redection

Based on our in canura review of the documients in queatioat, we believe thet they
can be redacted to shield the trade seaet information while, at the same time, discloaing all
information that we have not found to be a trade secret, without rendering txte docurtmft
incompreehh^ensible or of little meaning. Therefore, puisuaatt to our ruWig on this iesae,
those documents must now be redacted to keep confidential only those matters we have
ruled to be trade aecrem. in otder to accomplish this task, Duke shaA work with the partles
to the side agreements to prepare a redacted version of the aonfidential information
attached to the prefiled teatimony of Ms. Hixon and wiII file that redacted version within 45
days of the date of thia order on remand. F.ach party will tAen be required to redaet all
other sealed documents that s=h party 81ed with the Commission. Redacted veisions of
all documenta filed in these proceedinga ah®11 be docketed no later than 60 days after the
date of this order on reztarud. The redacted information will be subject to a pzotective
order for a period of 18 months from the iaitial grant of protection on Marrh 19, 2007. Any
party desiring an eztensiom of that pmteetive order should file a motion to tftat effect, no
less than 60 days before the terminatfon of the protective order.

Z F'WC Motioru to Stitike

PWC, with the &ling of its reply brief, moved to strike porttona of the initial briefa of
OPAE. Specificaliy, PWC asks the Commisaion to sdrike langnage that states that "PWC is
not a party with a poeition distinct from CGBcB-Duke's own positien" because it operates
"vitiiaally all demand-eide management programs funded by CGdcE-Duke and has CG&B-
Duke representation on its Board." PWC asserts that no evidence of record supports tlvs
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langua,ge and that OPAE's unfounded claima suggest that PWC does not exercise its
independent judgment regarding the issues in then cdnsolidated prooeedirtigs. FWC finds
OFAE's claims to be highiy rnisleading and harmful in its relationship with reeidential
conaumer clients, cooperative consumer agencies, and community aupportera. Absent
reoord evidence supporting OPAE's insinuation, PWC urges the Commission to ettike the
specified portEans of OPAE's brieL

OPAE's memorandum contra was filed on May 4, Z007. OPAE arguea againat the
striking of the disputed languaga, seeking to show the truth af the queadoned statements.
OPAE points out that PWC itself concedes both that it obtaina funding from Duke and that
its psimary interest in these cases is to enaure that funding continuea OPAB also notes that
PWC signed the stipulation in these caces and took no position contrary to Dake's position.
Thus, OPAE eoncludes, there is no reason to strike the etatrrnents.

PWC's repiy, fited on May 14, 2007, cantinues the debabq, urging the Commiaaion to
strike the entire nnemorandum contra, as "nothing more than a continuation of innuendo
and carelees accnsations that can harm PWC.° PWC praclaiins, fafer aita, that there is no
evidence thet P9VC acts in disregard of residential comsumers' intereste or that PWC's
nmotivation is solely to oontinue Duke's fanding of PWC's aciivitiee 6

The Commission will not strik.e argumenis made by perties in these pleadhtgs.
However, as always, the Coarmissioat will base its detenxulaation on reaord evidence.
Thus, any arguments that ate not supported by evidenoe of record in tiuese proceedings
will be ignored.

B. Supreme Court of Ohio Remand

1. a^

As noted previously, on March 18 and May 23, 2005, OCC fIIed notioes of appeal to
the Ohia Supreme Court, raising seven claimed eerors. Pollowing briefing and oral
argument on the consolidated appeals, the supreme court issued its opitdon on
November 22, ?A06. Ohio C.ottsunurs' Grunset v Pub. ZIta Comm., 111 Ohio St.3d 300, ZQ06r
Ohio-5789. In its opinion, the Supreme Court of Ohio upheld the Commisaion's actions on
issues relating to procedurat requirwmts, due process, support for the finding that the
standard servioe offer wae market-based, harm or pnejudice that might have been caused
by changea on rehearing to the price-to-compare eompattient, reasonableness of Duke's
altemative to the cosnpetitive bidding proeeea, noutdieniaiinatory treatment of castomea,

6 Thie order on cemand oonsWeis ody Qioee qnrtloau of @te canwHdated proceedhtga thN nelsoe to !M
matters renunded from the ,^nV¢dne Court of Cffilo. Ma4e►e relattng to the ddma rvID be camddee4d in a
subsequent mda. The diepute relating to Mrlldng Lo^ {noma pleadinga cmtbmm kLLo the rlder
phase of ehe proceedings. That ountinued por8w► of ttde dicpate win be considered in fl+e .abeaqueat
order.

^^^oz^os



03-93-EirATAet al. -19-

non-bypassability of certain charges, oorporate separatfon, and deniatbf certatin dfsnovery
based on irrelevance under the seeond and third prongs of the st âpuiation-reasonablenm
test. However, the court remanded these proceedinga to the Commtseion with regard to
two portions of the Commission decision.

The first porlion of the decision thqt was the subject of remand relates to the
justification for modifications made in the first entry on rehearing. The C.ommissiaat had
granted rehearing with refprd to certafn modifications to the opinbn and order that were
proposed by Duke in its application for rehearing. The aourt remanded the oase back to the
Commission ". .. for fnrther c]arification of all modifications made in the first reheering
entry to the order approving the sNpulation. On remand, the aommlksfon is required to
thoroughly explain its conclusion that the modifications on rehearing are reaaonable and
identify the evidence it considered to support its fmdiags." Oliio Cor:sunrere' Coumd v. Pub.
Utif. Comm., 111 Ohio St.3d 300, at para. 36. The court eupiessed Its oonoern that
modifications were made without aufficient exp]anation af the rationale for thom
modif•ications and without dtation to the record. it explained in more dctafl that the
"commission approved the infrastruchue-maintenance-fund charge without evidentiary
support or justification. The commissian approved other modification without citing
evidence in the record and with very little explanation." Ohio Consumers' Counsel n. Pub.
lltif. Comm.,111 Ohio St$d 300, at para. 35.

The other area of remand concerns a discovery dispute. At the hearing, eounaei for
OCC had stated fhat, two days prior, OCC. had aransmitted to Duke a xeqweet for
production of all agceements between Duke and parties to these proceedings, entered intu
on or after January 26, 2pp4. Duke had responded that it did not intend to con►ply with
that request. OCC moved for an order eou ►peting production. After ontl argument
relating to the motion, the examinera denied the motion, stating that the Commiasion has
previously held side agreemeirts to be trreLevant to their consideration of stipulatiow and,
in addition, privileged. On appeal, although the court upheld "the commiss9on'a deniel of
OCC's discovery request to the extent that the relevance of the information sought was
based on the second and titird prongs of the reasonabiextese teet" for stipuiatiams, it found
that the Conunission erred in denying diseovery under the first criterian. Ohio Catsumero'
Cottnael Q. Pub. Util. Comm., lll Ohio St.3d 300, at para. 80. Under that firat criterion, the
Comaueston determines whether a proposed stipulation is the product of serious
bargaining. The court found that the "edstence of side agreements between puke] and
the signatory parties entered into around the time of the stipilation anuid be relevant to
ensuring the integrlty and openness of the negot►ation prooeas." Ohio Cor+stemers Couttae! v.
Pub. Uh"I. Comm., 111 O1iio St.Sd 300, at para. SS. The court further explained that, in
determining whether or not there was serious bargaining, the "Cortucdasfon cannot rely
merely an the terms of the stipulation but, rather, must debermir+e whether there ewdsts
sufficient evidence that the stipulation was the product of serious bargaining. Any such
concessions or inducements apart from the terms agreed to in the stipuiation might be
relevant to dedding whether negotiatiow were fairly conducbed." Ohio Consumns' Coum.9el
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v. Pub. Util. Comm., Ill Ohio St.3d 300, at para. 86. Irt addiNon, although not directly
re]ated to the remand, the court refused to recogrtize a settlement privilege applicable to
Ohio discovery practice. Ohro Consumere' Counsel v. Pub. Utt7. CMmn.,111 Ohio St.9d 30(1, at
para. 89. It noted that, even if there were such a privilege, it would not apply to tlhe
settlement agreement itseif, but only to the tliscussions underlying the agreement. Thus, It
held that the side agreements are not privileged. Ohio Conarmurs' Courisel a. Pub. Util.
Comm.,111 Ohio St.3d 300, at para. 93.

It should be noted that the side agreement issue is relevaat to these cases, aeaording
to the court's opiruon, ortly with regard to the serious bargaiming prong of the
Commission's analqsis of stipWations and arose, ther+efote, as part of the September 29,
2004, oplttion and order in these proceedings. The remand foc lack of evidentlary support
arose because of an issue first addressed In the Commission's November 23. 2004, entry on
rehearing. Therefore, although the court discassed the lack of evident3ary sqppoat Hrst, in
this order on remand we find it crftical to camsider the iasues in the order in which the

errors were made.

It should also be noted that these proceedings are being consfdered ordy with regard
to issues remanded to us for further oomaideratfon. Thaefore, we are lfmitfng our
deliberation and order to thaee remanded issues. Ancillary isauea raiaed by parties in the
remand phase and not considered in this order on remand, such as potential aorporate
separation vi.olations and af9lfate interactiorts, will be denied.

2 Discoverg Remand

(a) C_Meide*ation of Side Agreements

(1) Bxtent of 9upxeme Conrt's Directive

Several. of the parties have made argumente relating to whethet or not the
Commiseoon should conaider any side agreententV revealed through dlecovery. The most
extreale of these gtatements would bave had the Comrnis®ort compel produceon of tha
agreements, as the motion was framed prior to appeal, and do nothing more. "The Court
required that discovery be permitted and it has been Nofhing more need be done to
satisfy the cou►i's side agreement directive." (Staff remand brief at 4.) In reply to tttis
comment, Wuttinion noted that "tltia interpretation makes no sense, in that it ae®umee that
the caurt remanded the case aimply so OCC could perform a vain act." (Dominion remand
reply at 7.) We agree.

7 We use the berm "slde sgreemenH' here to refer to anum6er of egeeementa tfiat were enteied 3nto by oro
or more of the paedee to tluee QroceeditW and went related to mattet4 that ua the subject of tlw
pr^gp.
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The Supreme Court of Ohio, in its opinion, specifically ordered that, after
compellirtg disclosure of the side agreements, the Comm;ssion "may, if rtecessary, decide
any issues pertaining to admissibility of that information." Ohio Coneumttg' Counetl v. Pub.
iYtii. Comm.,111 Ohio St.3d 300, at para. 94. The court also held that the "existence of side
agreemertts between [Duke] and the signatory patties entered into around the time of the
sti.pulation could be relevant to esisurirtg the integrity and openness of the negotiation
process." Ohio Constetners' Counaet v. Pub. tltrl. Comirt., 111 Ohio St.3d 300, at para. 85.
Hence, the court required this r'o+ndssion not only to order disclosure of side agreemente
but, also, to consider their relevanoe to the integrity and opetuless of the bargining
prooess. Merely compelling discovery, as advocated by some of the partiea, 9s rnot the end
of the Conunission's responsibility.

(2) Continued Edstenca of Stioalatleat

in addition, mmty partiea argued that no stipiilation remains in exdstence and that,
therefore, any diectosed side agreements are irrelevant tD the proceeding.8 Without the
existence of an approved stipulation, the seriousctess of the bargaining that led up to that
atlpulation is irrelevant, they contend. For example, Duke aeserta that "juilttmate}y, the
Commission is®ued its Opinion and Order rejecting the Stipulation on Septeatber 29, 2U04."
(Duke remarui brief at 11.) Ok7G is slightly less affirmati.ve in its poedtlon, stating tlhat the
stipulation was "effectively rejected by the Commiasion ...." (OEG retnarld reply at 6.)
OEG's argument is that the Commisaion "eo changed the Stipniatton as to rerldmr it of no
oonsequence "(OEG remand brief at 7.) Staff caa ►cttrs in thet view, but goes furltter. It
asserts that, "[i]f stipulating parttes are dtsaatieIIed w9th the Comadsatcn'e ch.mges„ they
may, through rehearing application, express that objectioa" Staff continued its
explec,ation, stating that "the company, a signatory to tYte stipulation, had ... rejec^tecl the
Opiniort and Order by 61ing an Application for Rehearing. Thus it was apparettt that the
Sti[pulation was no longer meaningtuL" (Staff remand brief at 14. See aiao staff's
Memorandum in Response to Motions In Limtne, itebruary 7, 2007, whaoe staff says that
there is "no reason to consider that old sttpulatfon") DERS and Citwgy follow similar
logic in their argtlments.

On 3eptember 29, 20K ttte Commissian iseued an Opiniaat and Order In which
it offered to "approve" the stipulstion, but only with material modificatione to
its terms. However, as filed by the parties, the stipuiation pnyvided that ail
parties were reieased fioae any obligatians thereunder if the Comur}8edon F®iler3
to approve the stipulation without matedal modification. Tinu, the
Commission's action effectively invalidated the stipulation and the pattiee
believed that it ceased to exist upon issuarwa of the CAmtlttssioa'e Opinion and
Order.

Duke remand brief 42.5,6,7, 11, and 1L• Duke remuid reply at 6. 33, and 44; Cinergy mut DMtSiemaad
briet at 1, 5, 6,11,16, and 17; CaWrgy and DSRS :emmxi :eply at 9 and 13; OHG remand brkt at 7; OBC
remand reply at 6; ]EU cemend reply at 3; staff remand brief at 2,13,14, and 15; atafP tamand reply at 2
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(Cinergy and bERS remand brief at 5[emphasis in original].)

The Cornmiasion disagrees with this entire line of reasoning. While we could
engage in a discussioa of the substanoe of the changes to the stipulation that were ordered
by the Commission and deiermine whether they were or were not major changes, we will
not do so. Rather, we wiU focus on two more criticgl topies. First, and mast important, the
supreme Court of Olto has already issued an opinion that was based, in part, on the
court's interpretatfon of the stiputatlon as continuing to be relevant. That eonelusioat is,
therefbre, not for this Commfasion to overtum. As suaeinc8y stated by OMG, "the
argument that the Stipulatioa has terminated ia irconsis6ent with the Supreme Court's
Remand." (OMG remand reply at 2)

Further, the face of the stipulat9on makes it dear the stipulation was never
terminated. Tite stipulatfon reads as follows, with regard to terminaticm based an
Commission-ordered modlHcations:

Thfs Stipulation is expressly conditiozred upon ib adoption by the CommieWon,
in its entirety and withont modifioatioat Shouid the Comrrussion rcixt or
modify all or any part of this Stipulation or impose additional canditions or
requirements upm the FarHes, the Parties si+alt have the right, within 30 days
of [ssuance of the Comm9s®ion's order, to either [sic] 91e an applicatioa for
rehearing. Upon the Commission's issusrwe of an Entry aat Rehearing that does
not adopt the 3tipuiation in its e,nHrety wiflwut n►odification, any partY may
terminate and withdraw from the Stiputation by frling a notice with t1u
Commission within 30 days of tke C,ommission's order on fehearing. Upon sach
notwe of terminatfon or withdrawal by any party, putsuant to the above
provisions, the Stipulation shall immediately become null and void.

(9kipulation at 3[empfWSis added].) Thns, the stipulatlon set up a syatem for the signatory
parties to follow, in the event tkey disagieed with Commission-ordered modificatioru.
First, the disagreeing penty was required to file an application for rehearing. If rehearixtg
was nat successful, the party then had 30 days to file a notice of tamination of the
stipulation. While applicatfons for rehearing were filed, no such notfee of termination was
filed by any p".

This point was dearly made and underatood by the court and was noted by the
nonsignatory parties. The conrt indicated that "the stipulatioa iruluded a provislon that
allowed any signatory party to withdraw and void the rate-stabilization pian should the
commission reject or modify any party of the stipufation." However, the court oontinued,
"[n]one of the signatory parties exerdsed its option to void the agreement despite
sig,nificant modificatione made by the commission to the original stipulation." Ohio
Consumers' Counsel v. Pub. IIh7. Comm., 1l1 Ohio St.3d 300, at para. 46. As the argument
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was expreesed by OPA$ "[c]tearly, [L)nke's] filing of an applicatim for rehearing was
contemplated by the stipulatfon and, pursuant to the terme of the atipulation, did not
conetitute [Duke's] withdrawal from the stipulation." (OFAB remand reply at 2)
Similarly, OMG points out that the etipulation "doea not oontain an automatic terminat•ion
provision; in fact, it has a specific provision that keeps the Stipulation in place with
modifications urdesa and unt91 a party within 30 days foramally withdrawa" Because "at no
time did any party withdraw," the stipulation remained in effect. (OMG remand reply at
4.)

We agree. According to its tertus, [he stipuiation wan never terminated and,
therefore, remained in effect as modified by the Commission's orders.

(b) Seriovsness of BupiigDg In I.ight of Side Aereemente

(1) Generat Rule ConMina valvatl of ^ptdaRM

Rule 4901-1-30, O.A.C., authorizes partles to Coommia9ion prooeedin8s to enter into
stiptdatione. Although not bindfng on the Cammission, the tenm of such agreements are
accorded aubetantial weight. Sa Consumens Counatl v. Pub. Util. Comm. (1992), 64 Ohio
St.3d 123, 125, dting Akron v. Pub. 1!tli. Comm. (1978), 55 Ohio St.2d M. This ootwept ia
pardcnlarly valid where the stipulation ia sapported or unopposed by the vast majority of
parties in the proceeding In wldch it is offered.

The standard of review for comdering the reasonableneas of a stipulation has been
discussed in a number of prior Comnaie®3on proceedinge. Set, t.g., Ohio-A►ntritmm Water Co.,
Case No. 99-1038-WW-AIIt (June 29, 2000); The Cincintratf Gas & Ehrlric Co., Caee No. 91-
410•EL-AIIt (Apr7114,1994); Ohio F•disavr Co., Case No. 91-698-EL-FOR at al. (Deaember 30,
1993); T*u Cletreland EfectrPc I[IHmiriatfag Co., Case No. 88-170-E4AIIt Qenuary 30, 1989);
Kestatement of Acamcnts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC
(November26,1985). The ultimate issue for our conedderation ie whether the agreemants,
wldch embody conaiderable time and effort by the signatory parties, are reaeomable and
should be adopted. In considering the reaaonableaesa of a stipulation, the Commfs®lon has
used the following criteria:

(1) Is the settlement a product of serious bargaining among capable,
knowledgeable parfiea2

(2) Does the settlenuYnt, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?
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The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issuea in a mazvter ecortomiwl to ratepayers and public util[tiee. lndus.
Energy Consumers of Ohro Power Co. tr. Pub. Util. Camm. (1994), 68 Ohio St.3d 599 (citing
Consumers' Counsel, sapra, at 126). The aowrt stated In that case that the Commission may
place substantial weight on the terms of a stiputatiort, even though the stipulation does not
bind the Comadasion.

(2) 20reme Court Revtew

Referring to the threeprong test, OCC argued on appeal that this Commission
cannot make a reaaonableness determination regarding the stipulation without knowing
whether side agreements existed among the atipuLating part►ea and the terma of those
agreements. The oourt disagreed in past, explainfng that it had previously "rejected exactly
this argument as applied to the second and third prongs of the reasonableness teet." Ohio
Consumere' Counsel o. Pub. Ut:7. Comm.,111 Ohio 5t.3d 90D, at para. 80. Eiowever, tt agreed
with OCC's contention, as to the first prong of the teek "OCC suggests that if [Dutice] and
one or more of the signatory parties agreed to a side fiinancial arrangement or some other
consideration to sign the stipulatfoai, that information would be relevant to the
oamanission's determinatioa of svhetttia all par6irs engaged in 'serfous bargatnfng' We
agree." Ohfo Consumers' Coenssl v. Pub. Utel. Comm., lll Ohio St.3d 900, at pare. 84.

Therefore, we will, as directed, examine the circumstaneen surrounding the side
agreemernta and conaider whether the exiatestee of the side agreentents may have caused
any of the signatory parNes to refrain ftom seriously bargaining over the ternns of the
sttpulation or to impact other partfes' bargaining.

(3) Iatpact of 5ide Apusments on Serious BarsoWa

OCC submitted, as part of the teatimony of lvfs. Beth Hixon, a number of side
agreements that, it suggests, evidenae a laek of setioua bargaining. OCC argues that the
side agreements prove that the stipulation lacked aubatantial support from a number of
interested stakeholders. (OCC remand brief at 3A-38, 45r36.) OCC also contends that
existence of the side agreementa confirn►a that nothing important was dfscaesed at
settlement meetings to which all of the parties were invited. Rather, OCC claims, Duke
made concesaions only to a few large custamers, documented in the side agrerments.
(OCC remand brief at 4445, 5M1.)

OPAE also contends that neither it nor OCC was invited to any open negotlating
sessions during the period between the Commissioa's order and the entry on re.heering.
OPAB daims that Duke made no effort to meet the conuerna of OPAB in the setttement
process and that it was never invited to negotiate a side agreemmrt. According to OPA$,
only large users got specfal deals and were induced to sign a stipulation, even though such
users were not actually subject to the tenns of the atipulatlon. OPAE al®o claims that the
alternative proposal introducxd by Duke was supported by parties bemuse the larige wm$
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I

had reached side agreements that would lasulate them from the effect of a portion of the
generation price inaeases publicly proposed by Duke. (OPAE remand brlef at 7-10 )

OEG daims that the side agreemenits were valid businese transaclions and were not
used to purchase intervenor support for the stipulation. OEG also claims that there was no
evidence to suggest that the agreements were unfairly priced, and therefore no evidenoe
that these agreements were anything other than arm's-tength commerdal transactions.
(OEG remand reply at 6-8.)

Duke argues that the record evidence proves that it held extensive settlement
discussion with all parties to these proeeedirge and that aU parties reviewed the stipulation
before it was filed. Duke also daims that the Commisalon rejected the atipuiation and that,
thercfore, support for the stipulation is irrelevant. Duke also contends that there is nothing
wrong with otinfidential meetiags with one or more parties to a case to the exclusion of
other parties, that such a process encourages settlarruat to the benefit of all staiceholders,
and that OCC engages 9n the same conduct. (Duke Energy Ohio reawnd brief at 42.)

a. rMft of Side A&Mgwgts

OCC groups the agreemems into three time pedods: those signed prior to the
Issuance of the Commission's opinion, those signed after the opinion but prlor to the
issuance of the Cmnmiasioii s entry on rehmring, and flwse signed after isenance of the
entry aat rehearing. Breafdng their anafysYs down into tfwse tfues groups and dfscuasing
tTem at length, OCC contends, inte ► alia, t4ut the agreeonents "undern3ne the reliemce ttiat
can be placed upon the publicly stated support by a variety of parties for [puke's]
praposals..." (OCC remand brief at 31.)

OMG argaes that, regardless of when the agreements were signed, the side
agreements were cansfderation for some signatory parttes supporting the stipulatiom.
(OMG remand reply at 11-14.) According to OMG, the side agteements, which were
intended to induce support for the sNpulation, were never terminated. Further, 02V[G
contends that the record clearly shows a course of camduct by which signatory parties
received rate disconnts that were not generally available to other similarly situated
customers. ((MG remand reply at 12.) OMG also argues tbat, because it ls common for
agneemeats to be made oia!►y with the written version following weeks or months
thereafter, the date the side agreements were signed does not necessari)y cwwtitute the
date the agreements were reached. (OMG remand reply at 12-14.)

On the other hand, Duke points out that the vast majority of these contracta was
signed after the close of the evldenNary record and therefon conid not have affected the
Conunission's consideration of the case or the parties' position with rcepect to the
Zitigatian. (Duke remand brief at 75-26).
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OEG alav indicatea that many of the agreements became e#ecdve after the
stipulation was signed. It claims that events oonirring after the stipulation was signed
coWd not have affected the stipulation. (OEG remand brief at 7.)

Certainiy, fiming of the side agreemelrta has relevance to tIfis issue. The sapreme
court's opinion did not specifically addrese this point, as the facts regerding titning of the
side agreements were not then In evidence. However, the court did reference the general
issue of side agreement timing. The asurt stated that "It]he existence of side agreemen#s
between [Duke) and the signatory parties entered'mto aruru+d the tiete af tht stipuiotiors could
be relevant to eneuring the integity and openneas of the negotlatioat proceee." OJdo
Consumers' Cocutse[ v. Pab Util. Ccmni., 111 Ohhio St3d 300, at para. 85 (emphaefs added}.
The aourt did not speci8cally make reference to side agreements being entered into antly
before the sttpulation. Therefore, we must interpret the courrs aoncem involving side
agreenaents "around the time of the stipulatton" to cover a broader, but anspedRed, time
period, both before and after the date the stlpnlaHon was entered into.

Clearly, any side agreement aigned within a ehort time prior to the stipulatlaat adghk
have had an impact on a signatory party's support for the atipulation Sinilarly, a side
agreement signed shortly after executton of the stipufatioat might have doaumeated the
parties' earlier, oral understanding. Therefore, we find that side agreemertte entered irrto
before the Coa►mission issued its opiniort and order are relevant to our evaluatioai of the
serioasneee of bargaining that led to tha stipulation with regard to Duke's RSP. However,
with regard to agreements that were exacuted after the opinion and order or the ei+atry on
rehearing, we note that they appear, based on teedmony in the raaord, to be renegoNaHons
of earlier side agreements. (Rem. Tr. III at 1245. See, alao, Duke liem. $x. 4 at 35-6.)
While such subehituted arrangemened might show a continued understanding among
partiea, it ia unl3lcely that they would be relevant to the evaluation of the ffi'at prong of the
test for a stipulation that was remanded to us ftroart the supnsme caqrt. Aszangpatents that
were renegoiiations, after the ieeuanoe of the opinion and order or the entry on reltmrhng,
demonstrate little with regard to how eertoualy the parties bargatned over the stipulalion.
Therefore, any agreements that docamented renegotiadonr of side agreeaunts that had
been entered into prior to the issuarua of the opinion and order are deemed irrr]evartt ta
thia proceeding and form no part of the basis for our opinion.9

b. %Zsort provisims

Withaut referring to any matters that we have deemed to be trade eecret, we will
now consider whether side agreementa may have impected the bargainfrtg prooese that led
to the stipulation. The stipulation was execubed on May 19, 2004 Af9liates of Duke

9 We svouid also notti howaver, that it waild be paable for a side agaeemat lo be entmed into aftar the
muanee of an opin{on md order and still be ralevant to ita coivkleration ot a at[pulatkn whae it
appeam to the Cauuaission that rudi a etde agteeawnt may have dacomsftd an umietstaMting that had
previoasly been reached.
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entered into six agreements with sdgnatory patties, all of which are noztreeldeniial
cuetomers or asaociations representing nonresldentiel cvstomrls,, between May 19 and July
9, 20Q4. The Duke af6iiate was, in each case, either Cinergy, the parent of C9ncinnatt Gas dc
Electric Company, or Cinergy Retail SSalles U.C, the predecessor of DERS and a CB,ES
provider. F.ach of those six agreements included a proviaion requaring support of the
stipulation. (OCC Rem. Ex. 2A attachmente.)

c. SeaolutiQt► Regardin¢ . 'oua BarQairdna

Certain of the partiea to the stipulation had signed side agreemente that required
them to support the stipulation. While it is true that these agreemente were mpcuted on
the same day as the stipulation or after that date, there is no evidence regarding the datea
when the actual understandfngs may have been seached. We also note that there were
other patties that did not have agreements requiring support of the stipulatioa and tt►at a
few of those entities did sign the atipulatwn. However, we have iimited evidence
regarding the continued presenae and partidpatfon of the supportive parties during
stipulation negotiations, or regarding the willinpese of Duke to compromise with parties
who may not have been discussing side arrangements. The fact that the rnntracting parly
may have been an affiliate of Duke, rather than the regulated utiiity itaelf, is irrelevant to
our interest in the motivatiaxis of the signatory party to support the stipulation. Based on
the supreme covrt's expressed ooncern over the "itttegrity and opeaneas of the negotlation
process" and its requirement that we seek afflrmative "evidence that the stipulation was
the product of serious bargaining," we nww find that we do not have evidence sufficieat to
alleviate the court's eoncern. Rather, we find that the existence of side agreanmta, in
whfch several of the signaboiy parties agreed to eapport the stipulation, raises serfous
doubts about the integrity and opennees of the negotiation procesa related to that
stipulation. Based on the expanded reoord of this case and ota revlew of the side
agreements, we now reach the otevitable conclusion that there Is a suffldent basis to
questton whether the parties engeged in serious bargaining and, thwefore, that we ahouid
not have adopted the stipulaGion. We now expressiy reject the stipulation aan such grounds.

3. E^ SuQport an

(a) Suflneme Court'e Uirective

The Supreme Court of Ohio, reviewing the modifications we made to our opirdon
and order when we issued our entry on rehearing, found insuffident sapport for thoee
modifications. The oaurt nobed that the Commiasion is empowered to modify m-ders, as
long as the modifications are justified. "The eommission's reasoning and the fachtai basis
suppozttng the modificationa on rehearing must be discerRdbie from its ordera. ...
[A]ccordtngly, we remand this matter to the oommission for further darification of aII
modifications made in the flrst rettearing entry to the order approving the atipulatian. On
remand, the commission is required to thoronghiy explain its condusion ihat the
modi$cations on rehearing are reasonable and identffy the evidence it mnefdered to
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support its findmgs.° Ohio Consumers' Counael v. Pub. ilht Comm.,111 Oldo St.3d 300, at
para. 35-36.

SpecificaIly, the caurt identified tllree areas about which It was cmoerned. The fttat
topic to be supported was the "commiseion's approval of the
fund as a component" of the RSP. The oaart was particularly oyncerned about whetlter
that item was a cost component or a sui+ck+arge. Ohio Conaumera' Counaet v. Pub. UlrL
Comm., 111 Ohio St.3d 300, at para. 29-30. Second, the aourt was troubled about the
Commission's setting of a"baselitte" for calculating varfoue of the components, tltereby
presetting charges for oerlain years wititout record evidenoe. Ofae Cansume►s' Couttad n.
Pub. Li117. Comm.,111 Ohio St.3d 300, at para. 31. Fiaally, the court pointed out the lack of
clarity about the impact of the varioua modif4cations relating to the level of drargee that
cannot be avoided by those customera who obtain thelr generation service fiom a
competitive aupplier. Ohio Consemers' Cowmd v. Pub. Uti7. Comm., 111 Ohio St.3d 300, at
para. 32-33.

The court's directive is no langer ocpresaly applicable, as we have now found tliat
the etipnlation should not have been adopted. As a result of that findirlg, dlamges made to
the optnian and order are moot.ID Witlaut a stipulation to coneider, we are eon+peAed to
conaider Duke's RSP application, as fifed on January 26, 2004, and subsequently modifled
by ihilce prior to the initial hearing in theee proceedings. ((Duke's] FlUng In Response to
the Request of the Public Utilities Coamdesion of Ohfo to File a Rate StabiHzatfon Plan (RSP
application], Jannsry 26, 2UU4; Duke Ss.11, at 3,5.) We wiII review the ramnsbleerrees of
ft RSP applicatton in light of the recaa+d evfdeece developed both in the inttFal hearing and
in the hearing on remand, recognizirlg, also, that oertain aspects of the RSP that was
approved in these ptnceedings have already been implearerrted. We note, in tlus regasd.
fhat the ixdtial hearing eonaidered support for the competitive market option filed by Duke,
the RSP filed and modified by Duke, and the proposed but now rejected atlpulation.

(b) ),ggal SWuUrd for Adogtiort of RSP,

In adopting SB 3, the legisfatute set forth the policy of the slabe of Ohio with regard
to competitive retail electric serviae. That polky includes matters such as enstlring the
availabiHty of reasonably pria:d electrlc service, ensuring the availability of reta>7 electric
servicee that provide appropriate options to oonsaaters, encouraging irmvatloat and
market aams for cost-effective service, promoting effective castomer cfwdoe, enanring
effective competition, and protecting consumers against unrnasonable market defidereies
and market power. The Supreme Court of Ohito has, reoentiy, emphasized the importartce
of erlsuring that these policy objectives are considered. See Etg ►ia F'oundry Co. v. Pwb. UtlL
Comm (2007), 114 Ohio St.3d 305. Ohio law specifually reqoires each electrtc dtstribution
utility, such as Duke, to "provide consumers, on a cromparable and rtondisniminatory baeds

10 The approedl we wlll take tn ttus orde at rmwW wllt, neverthelesr, eerve as a aomplebe rerpaoe to the
oourt's requeet for support for ttte dlimpe made on mteaeuq.
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within its certified terzitory, a market-based standard service offer of aII competitive retaii
electric services necessary to maintain eseetttial eiectric aervice to comsumera, induding a
firm supply of electric generation service." Section 4928.14(A), Reviaed Code. Section
4928.14(H), Revised Code, provides that, "[ajfter its market development period, each
electric diatribntion utility also shali offer customers within its certified territory an option
to purclhaee competitive retaii electric service the prke of which ie determined tluough a
ccnnpetitive bidding proceas,." Therefore, we will be reviewing Duke'a profweai to ensure
these poiiciee and requirements are met.

(c) Conaideration of R5P PrQggW

Duke's proposed RSp Is comprised of two ana]m componentx an avoidable, or cost-
to-eompare, component and an unavoidable, or providerof-last-reeort (POL[t), component.
We wilf review each of these camponents and then oonsider other terms in tlue propoeat.
Finalfy, we will evaluate whether tbe pruposa), overall, meets the statutory requiremenmta

(1) RS I'ropoeal• Gerteratton Charee

Under the terms of the originai appiication, the generation cltarge, tinwgh 2Uo8,
waa proposed to be equal to the unbtutdled generation charge (or "big G"), reduced by the
RTC, reaulting in what has been imown as "iittie g." (Duke RSP application at 17.) Duke's
modificationa to its appiication altered the geaeratiom clurge in two ways. Pirst; the
generation charge was reduced by 15 percent, creating a poxtian of the POLR charge
(designated as the rate atabiiization charge, or RSC) out of that reductiam. Thus, the
generation charge became 85 percent of little S. Second, Duke added a tradcer eiemeat, to
adjust tite gweration charge by the incremental cost of fwel and economy purchased
power, excluding emieeion allowancea. Thie fuei and purchaeed power tracker was
originally to be cakulaW on the basis of proJected native load fuel cost and projected reesil
eales volumes, as compated with a baeeline of the fuel rate frozen aQ ► October 6, 1999.
([Duke] Ex. 11, at 4, 7-8.) OCC witness Pultz agreed that "increasw in the ooet of fuei and
purchased power costs should be recovered through a bypaaeable charge." (OCC Fx. 3A,
at 15.)

We find that little g is a reasonable baee for se" the market price of generetion.
Gittle g was the generation charge prior to the unlnmdfing of elec6ric services, leea the
statutorily required regulatory tranaition chargea. Hence, it is a logicai starting point for a
market rate. Because the omitted 15 penaatt of little g is proposed to become a POLR
charge, we will discuss the queation of whether the generatian charge ahoutd be 85 percent
or 100 percent of little & below, as part of our discussion of the proposed POLR
component.

We also find, based on the evidence of record in these proceedings, the fuel and
economy purchased power tracker to be reaeonable as a part of the market-based charge
for generation, with certain modifications to Duke's proposal, as wilt be diacuseed below.
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'i'he embedded cost of generation that was unbundled, pursuant to SB 3, already induded
the cost of fuel and purchased power. ([Thilse] Ex.11, at 9.) The most recent determination
of such costs was made in In the MatGer of the Regulation of Ihe EIectric Fuel Co►npoxent
Contained Within the Rate Schedules of Cfncinnati Gas & Electric Company and Relatat Mattere,
Case No. 99-103-BGEFC. Therefare, the baseline for the ittcremental costs to be induded in
the fuel and economy purchased power traclcer was zeasonably proposed as the amount of
such costs allowed In that case. (See [Duke] Ek.11, at 8.)

In the appfication, the fuel and economy puichased power tracker was proposed not
to include the cost of emission allowancea. The now;ejerted st3pulatimt also proposed a
tracker, designated there as the FPP, that similarly collected inn+eauentai fuel and emnomy
purctiased power costs. Through the process of theee prooeed'u ►gs and during the
pendency of the supreme caurt's review, the FPP was put into place and was the subject of
evidentiary audit proaedingo before this Comunlssion. In the first such proceeding, the
Contmission adopted a stipulation detaiiing nun.en+us aspects of the FPP's calculatiorl,
including the allocation of EPA-allotted zer+o-cost 902 emiesion allowances and the promise
that neither NOx emissioon allowance costs nor NOx emissLon aIIowaiue transactior
benefits would be included in the FPP ttn+ough the end of 2006. In tAe Mattar of the
Regulation of the Fuel and Economy Purclrased Pou+er Component of Tke Cixcinnati Gas & 8teetr'tc
Comyang's Market-Based Standard Service OJfir, Caee No. O5-B06-ELr^UNC, Cipinion and
Order (Ijebruary 6, 2006), at 4-5. That sttpuiation was not opposed by any party end no
application for rehearing was f41ed with regard to the opinion and order that adopted it.
We now find that, on the basis that the fuel and ewnony purchased power tracker in
Duke's proposal is analogous to the FPP in the previously appmved RSP, the mattere
approved in Case No. 03806-EG4JNC should reaiain in efkct. Therefore, Dake's
proposed fuel and economy purchased power tracker mleulatiar should be modified to
parailei that of the FPP.

(2) RSE! ftpoeaU Prrnrider of Last Remort Charae

The POLR componen.t 9s proposed by Duke to be a charge that iacludes coets that
Duke determined are necessary for it to "meintain a reiiable generation supply and to
[vifiU its statutary POLR obligatton," with armual incresses capped at 10 percent of little g,
calcuiated cwnulatively. It proposed includi>1g in this compoment taxes, fnel,
environmental costs, purchased power, tranmiission congestion, homeland sacurity, and
reserve capadty. In its modifiaatteos, it proposed removing fuel and puac3+ased power
from the POLR compaatent and malang those items the sabject of a separate tracker. Ia
addition, it proposed to charge a fixed RSC equal to 15 percent of $ttle g. (Duke RSP
application at 17-18; [puke] Ex. 11, at 3, 9-10,) flake's witness Steffen teatified tkiat the
P0LR charge should be unavoidable, on the ground that "aA eonsumers, including thase
who switch to a CRES provider, benefit from [Dulce's] POLR obligation ..."({Ouke] Ex.
11, at 11.)
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The Supreme Court of Ohio has approved the ooncept of an unavoidable charge to
recover, for an elecEric distribution utility, the coste of providfng POLR serviaes.
Constellation NewEnergy, Inc. v. Pub. iltil. Comm. (2004), 104 Ohio St.9d 530, at para. 3640.
However, the court has also sperffically directed us to consider carefully the nature of the
costs being coIlected through POLR charges. "We point out that while we have affirmed
the commission's order with regard to the POOLR costs In this and previous cases, the
commission should carefufly consider what costs it is attributing as costs incurred as part
of an electric-distribution uiilii}rs POLR obllgations." Ohio Consumers' Cottned v. Pub. lltfL
Comm. (2007), 114 Ohio St.3d 340, at para. 26. Therefore, in compliance wlth the court's
directive, we will evaluate each of the elements of Duke's proposed POLR rider to
determine whether it is a legitimate pOLR charge.

a. Rpaerve Marain C.osts

Duke proposed that its POLR rider would include a compoxtent for reserve margin
coste. ([Duke] Ex 11, at 10.) Duhe's witness Steffen explained that tltis compaatent would
recover for the reserve margin that Duke maintains for all load and for the call options tkiet
it maintaine to cover ewitched load. He noted that factors affecting these costs indude "the
outstanding load, eadsting capacity, market conoentration, credit riska, and regulatory
risks." Duke intended, he testified, to purdiase call options to cover some or all of the
switched load and that tttis component would reeovu those out-0f-pocket eosta The initfal
POLR charge included no costs for call options. The plaruted 17-peraatt reserve n urgin for
all load was desca"bed by him as being "based oa the annualizect capitsd cost of
constructing a peaking unit." QDukeJ Ex.11, at 15.) The inilial f'OLR charge eakulatians
atlowed for the recovery of $522,898,560 for the projected cost of a peaking unit. ([Duke] Ex.
11, at attachment JPS-7.)

Although the stipulation in these proceedinge has now been rejected, a aomponent
that was designed to reower analogous costs, the system eeliability tracker or SRT, has
been implemented since the approval of Duke's RSP. In order to assiat with our analysis of
the appiication, we will describe the stipulation'e provisions at this area. The sHputation
provided for the recovery of the cost of maintaining adequate capacity reserves, as a part af
what was designated the annually adjusted component (AAC) of the yOLR charge.
(Stlpulation, May 19, 2004, at para. 3.) The exact same attadmtent was a part of the
stipulation, detailing Mr. Stefien's calctiilation, as was a part of Mr. Steffen's direct
testimony filed a month earlier. Thus, the sHpulation atill proposed to calcalate the
reserves on the basis of the cost of constructing a peaking unit (SHpulatfon, May 19, 2(104,
at Ex. 1.) However, in the stipulation theze is no mention of adding out-of-pocket costs of
mll options to the peaker cost.11

1 t We note thet, oa iemand, Mr. 5teffen nevertheteea tati6ed that ca11 option costs weie lncluded ar a part
of the stipulated AAC's remve margln prictng cautponenL Duloe xem. Bx. 3, at 21.
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The modificationa to the stipulatioa, proposed by Duke on rehearing, moved the
cost of the reserve margin into two newly designated eomportmts: the SRT and the
infrastruclvre maintenance fund, or IIvtF, the latter of whidt Is diacussed below. This
carving up of the AAC was discussed in the hearing on remand. The rnodi$catiom,
Mr. Steffen explained, "earved out several of the underlying cost and pricang factors
previously embedded elsewhere in the Stipulated AAC, and induded thent as separately
named P()LR components or tradcers. These carned out compcnuents became the IIvIF and
the SRT." (Duke Rem. Ex. 3, at 16.) He testified further as to the new method of calculating
reserve costs that was proposed in the modifications suggested In the applicatiozt for
rehearing. "In oontrast to the 8xed reserve margin amount proposed In the Stipulated
AAC, the SRT is a mechanism of pure cost reoovery of maintaining necessary capar3ty
reserves (15°/o planning reserve for switd-bed and non-ewitrhed load), and is subject to an
annual review and trae-up." (Duke Rem. Ex. 3, at 22.) It was noted, by many parties, that
this actual-cost method of calciilating the cost of reserves reenited in a much knver dterge
than the peaker unit coat methodology that had been proposed in Uvke's applf,mt[m and
in the atipulation. (See, for example, QCC rem. brief at 18-20; OCC Rem Ex. 1, at 31-32, 46,
48.)

MC's witness pultz discussed recovery for reserve margia oneta. Mr. Pultz argued

that shopping customers "should not have to pay both the power supplier and [Duke] for
the same service." Therefore, he canduded, "any capacity reserves should ... be included

in a rider that could be modified as transmission arrangements change." (OCC Ex. 3A, at

17.)

The SRT calculation and avoidability were canaidered by tlds Commisaion in In the

Matter of tha Applfcation of Tfae Cixcinttati Gas & Electrtc Compqny to AdJust and Set its Sysfem

,Reliabiiity Tracker Market Price, Case No. 05-724-EL-UNC, Opinion and Order
(November 22, 20D5). In that caee, we adopted an unopposed stipulaflon, in an order that
was not subjected to aa applicmtion for rehearing. We agreed, tlwe, that the SRT should be
avoidable by any nonresidential customer that aigns a contract or provides a releasa
agreeing to remain off i)uke's standard service offer through 2008 and to return to quke's
servioe, if at all, at the higher of the RSP price or the hourly, locstional marginal pridng
market price. We also agreed, based on that stipulation, to several aspects of cslculation of
the SRT and our subsequent review of the SRT charges.

We find, based on the evidence of record in these prooeedings and precedent from
the supreme court, that the coDection of coets of maintaining a reserve margin is
appropriate for collection through a POLR rider. ([Uuke] Ex.11, at 14-16.) See ConsteRatimt
NewEnergy, Inc. v. Pub. Lltil. Comm. (2004),104 Ohio St.3d 530, at para. 40. We find, fnrther,
that the methodology approved for the SRT, and the avoidability also approved for the
SRT, should be continued. Tlds was reviewed by us as a P4LR charge and was found
reasonable. We continue to beU.eve thukt Duke will not incur PL7LR casts with regard to a
nonresidential customer that has committed not to avail itself of Duke's POLR aervues.
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Therefore, such customers should avoid participation in the pOLR reimbursema ►t
methodology. In addition, the approved mettwdology speoiffcally altowa the darge to be
adjusted and reconaled quarterly, thne minimizing the magnitude of any changee to be
absorbed by customers. Finally, the stipulation in the SRT caee specifically provides for
SRT transactions to be audited by us. This provisfoat allows us to ensare, on an ongoing
basis, that costs being passed thTough the SRT rider are appropriate for inclusion in a POLR
charge.

b. Iht^i kpecified Costs

In addition to reserve matgitt„ Duke's application, as modified, proposed tbat the
RSP's POLR oomponent would include incteatental costs for homeland security,
environmental complianoe, emission allowances, and taxes. ([Duke] applfcation at 17;
Duke Bx.11, at 10.) We wil1, at this point, review Dulae's description of these factors and
then discuss the reasonableneee of recovery of these items thrvugh a POLR charge.

Taking them in the order tisted by Duke, lxomeland security is first. Dnke'e wittuess
described this component as being "designed to remver the revenue requireortent on net
capital expenditures and related O&M expenses assodated with security improvements
required for homeland secunty purposes. Only the revenue requirement assodated with
costs in excess of those incurred in year 2000 will be reaovered." He provided examples of
the items for which expendihtres might be ktcvrred, surh as informatfon technology
security , additional security guards, and mamitorfng hardware. ([Dakel Ex• 11, at 13.)

In the environmental oompliartce and endssion allawettiee areas, Mr. Stef6en testified
that the POLR cbarge was "designed to reoover the revenue requiremertt assodated with
capital expenditures, net of accumulated depreciation, incurred to comply with ®cisting
and future enviranmental reqouremertts, includiag the cost of emiseion allowenoes" and
inrremental operation and maintenance expettses. He also noted that the emieion
ailowanoe costs would "be netted againat the revemie remvered via the eadaslon
allowance component of the frozen f3PC rate." 'T'he baseline for this calctilati^ is the yesr
2000. ([Duke] Ex.11, at 12-13.)

The tax aspect of the proposed POLR clwge was "designed to recover any
Incremental expense (Duke] might Incur as a result of signiHcant changes In tax legislation.
This includes federal, state and loni taxes on incoa+e, property, payroll or any other taxes
that are levied on [Duke]." ([Duke] F.x.11, at 14.)

With regard to the calculation of the amounts of this charge, there must be a baseliae
against which to compare Duke's expenditures. To the extettt that oosts oovered by the
AAC are already being recovered by Duke, those same ooats should not be recovered
again. Following enactment of SB 3, requdrirtg the unbundling of electric services, the
Commission approved Dulce's trarudtion plan, unbundtirtg those services on the basis of
Duke's financial reeords as of Deoember 31, 2000. In the Matter of the Application of TTu
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Cincinnati Gas & Etectric Company for Approoul of ita Elechtc Tnmsrtion P1on, Approaal yf Tami/f
C9ranges and New Tari,{Js, Authoritg to Madify Curnent Aoaountfng Procedures, and Aypmoal to
T►ansjer its Generating Assets to an Exempt Whoksale Generator, Case No. 99-1658, et seq.
Thns, any generation-reiated expendltwes prW to titat date would already be incluc3ed in
little g. We find that it is reasonable to allow Duke to wilect for expenditures it maka in
these areas, where those expendifiuea are greater than the levels approved in its ]ast rate
cnse prior to uniYnndling. Therefore, we find that, in all three situatiow (lromeland
security, environmental compliance, and taxes), ealculattens of iruzemen.tel expenditures
shall be based on changes ia costs after December 31, 2000.

One further point must be made with regard to calcalafion of the amount of this
proposed charge. As in tkue case of some of the othw componenta of Duke's proposed RSP,
these portions of the POLR charge must be reviewed in the light of rat only the applic®tion
and testimonp on reoord but, aiso, the events that have transpired eince the application was
filed and the decisfons made by this Cammiesion in related proceedings. Duke's proposed
modificatione to the atlpuiation maved the ernina<on apowance costs to the FP'P, as
discussed above. Also as discussed above, a stipuiation relating to the FPP further adiusted
the recovery of emission allowance costs. As we noted, that stipulation was adopted by us
without objection and should remaln Irt effect. Thus, we wIIl follow the terms of tliat
stipulation with regard to treatment of emission allowarue costs.

In determining whether the costs of environmental complfanee, homeland eecvrity,
and taxee shonld be recaverable thmugh a POLR rider that 1s charged to all ctutomere, we
must follow the dtreclion provided in recent decisions by the Supreaue Court of Oldo. The
Dayton Power & Light Company's (DP&L) rate staMlizatlon plan includes an
envimnmentaf investrnent rider that was inbended to allow that company bo recover
environmental plant investments end irKZemental operations and mafntenance,
depreciation, and tax costs. 19m Commisaion, in hretherance of the goal of pramottng
competition, required that rider to be avoidable by shopping cus6omexe, thereby increasing
the price to compare. The supreme court did not diaegree with that conclusion. Ohio
ConaKmers' Counse! v. Pub. iltil. Comm. (2007), 114 Ohio St.3d 340.

We find that Duke's proposed POLtt chazge should be onnsidered in an analogous
manner. Iiere, the environmeotal compliance aspect of the POLR charge ia comparable to
DPQrL's environnuntal investment rider. It ia directty related to the gerveration of
electriclty. We note the tealimony of wttnesees for Conatellatiost, who explained that
environmental compliance eosts, as well as other generation,related costs such as eeearity
and taxes, should not be a part of a FOLR charge, as generatfon sold by CRES providere
must alsv comply with env(ronmental requiremente and, so, the price of that generatiort
includes recovery of envimnmental compliance costs. As a result, it argues, inctueion of
environmental compliance msts in E'OLR charge would result in shoppers paying for this
category of expensee twice. (OMG Bx.14, at 6; OMG Ex. 11, at 8-9.) OCC's wit^cese Pultz
agreed. (OCC Ex. 3A, at 18-20. See also OMG br5ef; at 15-19.) We agree. Therefore, and In
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order to continue encotvaging the development of tfie aDmpetitive market for generation,
we find that the environmental compllance, tax, and homeland security aspects of Duke's
propoaed POLR charge should be avoidable and, thus, not part of a POLR charge. This
change wiIl have the effect of iacreasing the prtce to compare over what it wonid have been
under Duke's application and, thus, increasing the ablllty of CRFS providers to masket
their servicea. The emission aHowances that Duke proposed to reoover tt ►rough a POLR
charge will be, as discussed above, treated as provided ia the FPP telated stipulatitm
previously adopted by this Commiesion.

C. Rate Stabilization Charae

As nated above, the proposed RSC would equa115 percent of little g and would be
charged to all canqaters, regardlees of who provides their generation eervicee. In order to
determine whether this is acttaally a charge for POLtt servio% as it is described by Duke In
its amended appHcation, we note that non-ehopping customers would pay, for their
generation, only 85 percent of tittle S. Duke would recover the Othes 15 percent of the ca®t
of the generation that is provided to nonshoppers through the payment of the R9C.
Clearly, payment of the RSC Is a portion of their payme.nt for the embedded coet of
generation. Therefore, we aonclude that the RBC should not be allowed as a portion of
Duke's POLR charge. liowever, that doee not mean that the portion of little g that would
be recovered through the RSC should twt be paid by nonehoppers. That 15 percad of lfttle
g was, before unbundling, a leg,itimate cherge for generation. Therefore, we also oonclude
that the generation charge ehonld be inneased from 85 percent of little g to 100 perce# of
little g as it was in Dnke's origirW application.

d. POLR Costa

We recognize that identifiable and sperifically catlculable costa nnay not be the onty
costs that are incurred by Duke in its standing ready to serve stwpping cuetomers.
W. $teffen noted that therr Is a risk to Duke ]nherent in the provision of POLR aesvice.
QDukeJ Ex 11, at 10.) This has also been recvgaized by the snpteme aourt. Okio
Consumers' Coarisel v. Pub. iltil. Comm. (2007),114 Obio Sf.3d 34D, at para.18.

Under the terms of Duke's applicalion, POI..R service r4sk would have been
recovered by making the RSC unavoidable or only partially avoidable. We have fonnd that
this is an inappropriate methodology. However, that does not mean that such risk does not
exist. In the rennand hearing, considering support for the elemetta of the now-rejected
stipulation, Mr. Steffen explained that the IIV[F (whtch equaled a percentage of little g) was
a non-cost based charge that is "the way [Du1ce] proposed to calculate an aoreptable dollar
figure to cwmpensate [Ualce] for the first call dedtation of generating assets and the
opportunity costs of not simply selling its generation into the market at potentially higher
prices." (Duke Rem. Ex. 3, at 26.) Similarly, he also testi8ed that the "IIvI@ is not tied
directly to a specific out of pocket expense and it is not a pass through of actual tracked
costs. It is a component of the fonnula for caIculating the total market price (Dnke] is
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offering and is wiUing to aocept in order to eupply comsumers and to support its POLR
risks and obligations." (Duke Rem. Bx. 3, at 25.)12 We read this explanation as a statetnent
that the IIO was, in the modified stipulation, an element that was designed to compansate
Duke for the pricing risk of providing pOLR service. While we are not now omeddering the
modified stipulaHon, we are considering the reaeanableness of Duke's applicatioa. As it no
longer includea an element that would eompensete Duke for thia risk, we will now
consider the parties' arguments on t.he IIaIIP issue, to determine whethe aa analogous
charge would be an appropriate charge for this purpose.

OCC disputes that the IIviF was carved out of the stipulated AAC and priced within
the orlginal AAC amount. Mr. Taibot, on behalf of OCC, claimed that the W was, slmply,
a new charge, not a part of the atipulated AAC. (OCC Rem Ex.1, at 98.) OCC believes that
the AAC should be seen as eompensatfoa for existtrtg capadty, along with ]ittle g(OCC
rer:•..+d bxief at 17.) It is not, according to OCC, justified on the basis of risk, reliability, or
opportunity cost (OCC remand brief at 21-23.)

OCC also argues againat the IIvIF on the basis of dollar values as®fgned to varlous
cornponents. It points otit, firat, that the coalbination of the lMB and SRT is ordy less t2wt
the stipulated reserve inargia amount in 2006 and 2006. The total, once the IMF fncreased
in 2007, would be greater in subsequeat years, OCC explains. (OCC Rem Fx.1, at 48; OCC
remand biief at 23.) Second, OCC points out that the ortglnal reaerve margin estiawte,
against which the IIdp Is compared by Duke, ww too high. it notes that the aoat of
acquiring exist[ng mpaolty in the market, which fs the basis for the SRT that Duke eays was
carved out of the origiaal reserve margin, is fat fees than tlw cost of building a new pealdng
unit, which was the basis for the sttpulated reserve margitt. Therefore, accordiitg to OCC,
the 5RT and the R1g only faA within the originai estimaate because that esttmate was too
high. (OCC remand brief at 17-20; OCC remand reply at 1415 )

OMG contends that the iMP' is a POLR charge and that POLR charg,es are, by
definition, noncompetitive and therefore must be cost f ustified. OMG suggests that the cost
justiAcation of the IIufF is iutconvindng. At most, OMG beUeves, the IIviP cauld be an
"energy cttarge" aad, thus, avoidable. (OMG remand brief at 21-25.)

We are tasked, under Chapter 4928 of tfie Revised Code, with approving generation
charges that are market-based and consiatetit with the state policy set forth 1rt this chapter.
Although, in some lnstances, oosts or changm in costs may serve as proxies for reasonable
market valuatians or changes in such valuatiams, this is not the same as estabiishiflg prices

12 By itself, a companyrs testimony ttiat a priae is "aaoeptabk" as part of a stmdatd service offer might not
provide a suHicient baais to eatablish ahat the standard aervice offec produoes rpaemwbly prkad retaff
eJeciric serriaa. ]n ttds inatatuaR as we will discora below, we aleo have mnsldered Duws beatlurony
comparh+g its [L4P price to market prkes and have found that a stendard ®avim ofier flut faehudrs a
charge for zecovery of pridng aiek would be masonably priQd.
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based on costs. Similarly, a market-based standard servioe offer price is not the same as a
deregulated price. Standard service offers remain subject to Commission juriediction
under Chapter 4928 of the Revised Code. And, stand.arcd service offers must be cortaistent
with state pollcy under Sechion 4928.02, Revised Code. Elyrla Foundry Co. v. Pub. UHI.
Comm. (2007), 114 Ohio St 3d 305. '[hus, while a standard service offer price neEd not
reflect the sum of specific cost components, the resuit must produce reasoaably priaed
retail electric seevice, avoid anticompetitive subsidies flowing from noncompetitive to
competitive services, be consistent with protecting consumers from market d.eficiercies and
market power, and meet other statutory reqidtenierits. Duke's origina! appkication for an
RSP addreseed risk recovery through the RSC, thereby recavertng such eosts from
shoppers. Duke had proposed that the IMF charge would etinal six perceat of little g
during 2007 and 2008. We find that the terms proposed by Duke for the IIuIF, the rationale
for whid► was supparbett on remand, are reasonable for detennfnation of a marhet-bea^.̂ d
charge to compensate for the pricing risk incurred by Duke in its provision of statutory
POLR service. Recognizinng that this component is not cost-based, we note tiwt it is not
neoessary, under Section 4928.14, Revised Code, for components of a market price to be
based on cost.

The next issue relates to the avoidability of a risk recovery rider. Duke noted that
"[a]ll consumers in [Uuke's] cudfied territory benefit by having first call on [Dake's]
physical generating capadty at a price eeriain." (Duke remand reply at 18.) Duke alao
asaerts that the Suprerne Court of Ohio has fovnd PPOLR service to be a part of the market-
based standard service, making market-based prioing appropriate. (Duke neunand reply at
18-19.) Duke's witness Steffen testified s+egarding izureased avoidability reaulting in
stimulation of the market. (Duke Rem. Ex. 3, at 30; Dukers remand brief at 18.)

OCC, in discussing the previously approved Da, asserta that the IIu1F ahould be
fully avoidable, arguing that "even an apparently small nmfbypaesable eharge can
threa6en a large percentage of eampetitive retaiters' profit margins - margins that ean be
very smail." (OCC remand brief at 66, citing Rem Tr. II at 84-85.) Aftematively, OCC
suggesta that "termination" of the IivtF would "rennove a barrier to campetitive entry..
(OCC remand brief at 66.)

OMG also argues in favor of avoidabAity of the IIvll+. OMG, on the other hand, saya
that the 1MF, as a POLR charge, is either an unavoidable distribution charge that may be
cost4ased or a generation charge that must be avoidable. (OMG remand brief at 22; OMG
remand reply at 15. Accord, Dominion remand reply at 3.)

Ohio law spectfically reberenoea a utility's standard service offer serving as a defauit,
or PC7LR, service for shopping eustomers. 5ection 4928.14(C), Revised Code. Thus, it is
dear that POGR serviee is a legaliy mandated generation fnaclion of Duke, as the
distribution utitity in its certified territory. See Ohio Consumers' Comenset v. Pub. LItB. Coonm.
(2007), 114 Ohio St.3d 340, at para. 24. Thus, white POLR servioe and, hervae, the risk
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recovery rider, must be provided at a market price, it is reaeamable that it aiso be
unavoidable by any customer who may use that POLR serviae. (See Duke remartd reply at
28.) However, we also find that a nonYesidential custiomer who agreee that it wiD remain
off Duke's service and that it witl not avail iteelf of Duke's P+0LR serviae daee not, by
de8rution, cause Duke to incur any rlsk. Therefore, the risk reaovery rider must be
avoidable by nonresidential shoppers who agree to remain off the RSP, on the same ternas
as the SRT. On the other hand, the risk recovery rider must be unavoidable with regerd to
nonresident9al shoppers who have not agreed to remain off the RSP and with regard to all
residential shoppers.

(3) RSP R ,

The application fiied by Duke also oonteined certain other provfeions that we will,
here, review.

The fust paiagraph ended the MUP for all customer classes on December 31, 2004.
In actuality, the MDP ended for nonmidential caetomers on that date but continued
through Dmcember 31, 2005, for residentlal customers. 3imiiarly, ihe seoond paragraph
addressed the termination of shopping credits. The aesolution of these 69u.ea, now having
already tranepired, wili not be further addreaeed.

In the fourth paragraph, Duke proposed that,the RTC would continue through 2010.
Also, in the sixth paragraph, Duke ofEered to maintain the five percent getwmdast rate
detrease for residential customers. These matters were discusaed in detail in the opiruon
and order irc these proceedings. We adopt that disaussinn for present purposes. We abo
find that termiaatian of the RTC at the end of 2006, and terminattan of the five percent
dismtimt for residential custoaners will fiuther enoaurage the deveiopment of csnpetftion.
Termination of the RTC at the same time as the RSP wili allow development of a post-&SP
plan in its entirety. Eliminatton of the five-percent discount will incresse the price-to-
compare and, thus assist amtpetitors.

in the seventh paragraph, Duke agreed to maintain the generation price of little g
through 2006. We agree.

In the eigitth paragraph, Duke proposed to defer certain FERC-approved
transmission costa for subsequent recovery in its next distribution ba®e rate caee. We
approved a similar provision in the stipuiation and, in Duke's subsequent distributiaai rate,
this issue was also addressed. in the I4latt er of t#u Application of T1oe Cfncinnati Gas & Electric
Company for an Increusa in Electric Distributtmt Rates, Case No. 06-59-EL-AIR. We will adopt
the outcome that we reached in that raEe cm as appropriate here.

The ninth paragraph of Duke's proposal addressed shopping castontera' neturn to
Duke's generation service. This topic was speciiically addreeaed by us in a post4teming
process, prior to appeal. In onr order on rehearing, iaaued on Aprll 13, 7A05, we
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determined a specific return-pricing methodology to be used. We adopt that conclusion
here, as a modification of Duke's proposal. We find that the otttcome we previously
ordered is fair to cusinmera and to Duke, and wfU result in market-baeed priiing and price
transparency.

The tenth paragraph addresses the plaemed filing of a transmisalon and diatrmution
base rate case. In the eleventh paragFaph, Duke proposed a capital inveshnent reliabUfty
rider to recover costs assodated with capital inveehalents in its distribution aystem. It
similarly proposed a transmiesiaon coat order to recover chmrges in cBrtain Kanonluion
costs. As a distribution base rate mse has been fffed and decided, and its etipulatet1
outcome addressed similar issues, these provisions are moot. In the lViatter of the AppUoation
of The Cincinttati Gas & Elerfric Company for an Inereass in Elechic Drstribation Rates, Case No.
05-59-$[.-AIR.

Paragraph 12 of the applimtion dealt with the continuation of energy efi'udeney
program funding, the filing of a demand side management cost rider, and the commitmenE
of funds toward econoadc develapment in its territory. On Jamtary 24, 2006, Duke filed
applications to implernent ten electrle and natural gas DSM programs for residentfaJ,
commerdal, arud 3ndus1rial mnsualers, as weD as a reaearch DSM program.13 On June 14,
2007, a stipulation was filed in those proaeedingA, signed by Duke, Commission ahdf, OEG,
OCC, and Kroger. The stipulatiort was approved by the Commission on July 11, 2007.
Pursvant to the stipnlation, Duke will recover the costs of the D8M prograau through U5M
cost recavery riders applicable to reffidential electric and gas sales and nonresidential
electric sales. On July 20 and 30, 2007, Duke filed its DSM tari#, effective July 31, 2()07.
Therefore, this provision Is moot.

In paragraph 13, Duke proposed the use of a competitive bidding ptacess to test the
generation prlce. A oumpetitive bidding option is critical under the terms of Ohio law.
Section 2939.14(8), Etevised Code. The snpreme court upheld a siau7ar process in lb review
of our opinion and order in these proceedinge. Ohio C.onsemers' Couttsel v. Pub. tltil. Comm.
(2007), 114 Ohio St3d 340, at pare. 56. 'Iherefon:, we see no reaeom to dev3ate from the
approach we previouaiy approved.

Finally, in paragraph 14, Duke made certain proposala relaUed to cvrpvrete
separation and the tranafer of generating fac3lfties. Our resoiutfan of this issue was also
upheld by the oourt. Ohio Consumers' Courtset v. Pub. titft. Comnt. (2007),114 Ohio St.3d 340,

13 In ehe Maetn of the .4pPi&wtfoa fior 8ecooery of CoW& Loet Murgin aNd Perfio►mmce .Gecn,Noe Aneoc:rtea,oitk uie
Inrptenuntatian af Elretrie RnidentW awmr+d Side Managemen! Programa 4 rhs CiechnWi Ges & t.7eetrfe
Company, Caee No. 0(r91-EL-IJNC; In Nre Mttfer of t1u Appiitation for Rewosty of Coses, loet Murgln and
Pvffi^ Lncenthn Aaeochrted with ehe empkniattaNon of P.ircbic Nmt-Reefdentfot fJsnrmef Sdde hInnaganent
Progmns by thr Chactimati Gaa & Flaclrk Comany, Caee Nw 0692-EL-UNC; In tde Mntta of tJtr AypJMaHos
fm' Recoany o/Casb. Lost Ma►gin and Perfurernae Incenfine Aseociatd mffi dx InqdemenAolfen uf Nairna! Gw
Danand Side Nfanagcmart Progruas by ihe LYncinnati Gas & Eactric Comyaayr, Case No. Of48i'.tA pNC.
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at para. 71, 76. In the opinion and order in these proeeediugs, we found that, in ordm for
Duke to provide stable prices, it was imperative that Duke retain its genesating asaeeta. We
noted that there was no evidence presented that would enpport an argunventt that Duke or
any Duke affiliate would have an undue advazftge as a result of not siructurally
separatu►g. Theref+vre, Duke's oorporate separation plan ehail be amended to require it to
retain its generating assets during the 1iSP.

(4) RSP Propoeal: Statutorv Compiiance

Ohio law requires Duke to "provide customers, on a comparable and
nondiecriadnatoty basis within its o:rUed territory, a market-baeed standard sersrice offer
of all competitive retail electric servicea neeessuy to maintain eaeential eexvke to
mnsumers, including a firm supply of eleelric generati<m serviae." Sectiun 492814(A4
R.evised Code?4 Thus, In order for us to approve Duke's RSP propoeal, we muot be able to
find that the proposal provides comparabie and nondiscriminatory service and that all
aspects neceaaary to maintaiz► eledric generatioa service are available on a market basis,
including firm supply.

In his testimony at the original hearing in these proceedings, Duke's witnws )udah
Rose testified that the proposed RSP price to compare is aompetitive. In reaching that
condusion, Mr. Rose compared the RSP priae to compare with the price ander Duke's
proposed competitive market option and, al6o, to generation rates for other Obio utilitfea
and actual rates of certain CItEiS providere. He also noted the abiitty of the Comudsslon to
test the market to ensure that gorieration rates under the RSP are not signiflcantly difterert.
([Duke] Bx 7, at 41-47.) See also Ohio Consumere' Couneet v. Pub. Uh'l. Comea. (2007), 114
Ohio 3t.3d 340, at para. 41. We also note that Mr. Ito®e updated his market evaiaation for
purposes of the hearing on remand, finding that it remained within the range of market
prion today. (Duke Rem Ex. 2, at 2-13.) (See also OEG remand reply brief at 12.) On the
basis of his evaluation, Mr. iioee aonfirmed, at the remand hearing, that current maricet
prices were 28 pereent higher than the RSP priee. (Rem. Tr. I at 81.) Furtt+xr, the supneme
court refused to overturn our originel conclusion that the RSP was a aurket-based rate,
noting that our modificatione on re6e®ring had been slructuu^ed to promote competition.
Qhio Consunrem' Counaei n. Pub. tlttt. Comm (2007),114 Ohio St.3d. 340, at para. 44; Opirdon
and Order at p 26. The situation is similar here, as our order requiree awdificatlons to
Duke's RSP that will further irKSease avoidability of price eontponents by shoppers.

14 In additia4 Duke is required to provide cveMmen HW optinn to puniuse co^ve retaill ekctrlc
service, Qu prioe of whi¢h M determined tlnuugh a competitive bld, pmvided that @w Coatnlieaiai msy
detemine tbat euch a proo:ee is not requued if atxr meM to aroomplieh geaerally the eame optlon for
caetomers is read0y avai{able in ihe market aod a rearoneble meane for coaeaem puddpeNao ie
developed. Sedion 2918.14(8), Revised Code. The 416esrulive to a compeNtlPe bid p¢oeeee appruved hers
b unchenged Iram dat reviewmd and approved by the oouft We do not txlieve that ciqnga ia eastoorter
shapping percmftga since dro tlme of tbe appt^atba shaild afieCt the legaiily of the plea. The
ccanpetitlve bldding albernadva will, theidama, not be dtx.aped fmlher.
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As we have previously stated, we support partlea' efforts to stabilize prioes to
provide additional time for competitive electric marketB to gnsw. In the Matter of the
Continuation of the Rate Freeze rrnd Eatenston of the Marlrat Qeaelopnunt Periud of The Dayton
Prnuer and Light Compsny, Case No. 02-2774-EL-ATA, Opinian and Order (September 2,
7003, at 29.) We would point oat, as we did in our opinion and order, that Section 4928.14,
Revised Code, allows us flecibility in approving methods for de6ermining market-based
rates for staztdard service offers. As incisively discussed by staff a economist, Ric6erd
Cahaan, we have three control mechanisms. We can adjust the level of the price charges,
we can order certain components of the prke to be avoidable, and we can require the prioe
to be adjusted on various schedules and bases. On the basls of the evidm►ce presated in
the original record ia these proceedings and ifiat presented on remand, we find that the
design of the'RSP, as it was odghutly proposed by Duke and uiodif3ed both by Duke and
in this order on remand, achieves a proper baiance in the determination of market-based
ratea (See Staff Kem. Ex.1, passim.)

We find that basing the generattm rate on llttle g, with adders to reflect deangea in
oertain costs and with the provision of a pOLR charge based on the cost of maintaining
necessary capacity reserves, where it can be monitored for continned reflection of market
rates, and a pricing risk recovery rider, is market based. We also find that nothing about
this [tSP, as we are approving it today, Is diacrirninatory or nonmectparable. Further, we
find that Duke's proposed RSP, as modified by Duke and in this order on remand, does
offer a11 competitive retsil electric services neoessary to maintain essentiel electric aervice to
camsumers, indudfng a ficro supply of electric generation service.

C. Associated ApAmdons

As previousty noted, Duke t"iled three associated apptieations at the same bme as the
application for approval of its market rate. Case No. 03-2U79-HL-AAM, retating to defaral
of MISO costs, has been mooted by the resolution of In tlu Matter of the Tnrnemfssion Rates
Contained in the Rate Sebedutes of The Cineinnati Gas & Etectric Company and Related Matters,
Case No. U5-72%ELrTJNC, Find3ng and Order (Octobez 5, 2006). Case Nos. 03-2080-84
ATA and 03-2081-01AAM, relating to deferral and recovery of coats related to capital
investment in distribution and transmisston facilitfes, have been mooted by the adoption of
a stipulation in In the Matter of the Appiipation of THe Cineinnati Gas & Eiectrfc Company for an
Increase in E2ectric distribution Rates, Case No. 0559-EL-AIR, Opinion and Order ( December
21, 2005). Therefore, these three applicatkms should be dismissed.

I•'2iDINGS OF FACT AND CONCLLJSIONS OF LAW:

(1) On September 29, 2004, the Commiseion issued its opinion and order
in these oonsolidated proceedings. Fotlowing entries on rehearbng,
OCC appealed the decision to the Supreme Court of Ohio.
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(2) On November 22, 2006, the Supreme Court of Ohio issued an opinion
in Ofuo Consumcrs' Counsrt v. Pub. llth7. Comm., 111 Oltio Sk.3d 300,
remanding the caeea back to the Commiesion on two grounds.

(3) On Novenibe 29, 20D6, in complianoe with the remand oi+da of the
court, the attorwy examiners directed Duke to diecloae to OCC the
information that OCC had requested in dixovery.

(4) A hearing on remand was held on Merdt 19-21, 2007, for the purpose
of gathering such additional evidence as might be neeessary to
comply with the court's remand order.

(5) Briefs and reply briefa cm remand were filed on April 13, 24, 27, and
30,2007.

(6) Motioas for protective orders were filed by several parties, with
regard to numerona documents in theee proceedings.

(7) Under the provisiona of Sectiona 4905.07, 4901.12, 149 43, and
1333.61(F)), Revised Code, and Rule 4901-1-24, O.A.C., the
C.ommiasion is empowered, a9suming confidentiality is coru3stes►t
with the purpoeea of Title 49 of the Revised Code, to issue protective
ordere to keep confidentiel awch material as we find to be a trade
secret on the basea that (a) it derives independ<mt economic value,
actual or potential, fivm not being ®enerally known to, and not being
readily asceitainable by proper means by, other pereona who can
obtafn eoonomic value from its dieclosure or vae and (b) it is the
subject of efforta that are reasonable under tha circua+etaacea to
maintain its secrecy.

(8) Pollowing an in camem review, the Commission finds that customer
names, account numbers, custonter social security or employer
identification numbers, contract termuiation detea or other
terminatfon provisions, financial mnaideration In each oontract; price
of generation referenced in each contract, and volume of generation
covered by each contract does meet each of the two teals required for
a finding that the information is a trade secret and, in addition, that
confidentiai treatment of such information is consistent with the
purposea of Title 49 of the Revised Code.

(9) Redaction of trade secret inforntation is nequired„ by prnmdent and by
Rule 4901-1-24(D)(1), O.A.C., where reaction ie po®dble without
rendering the remaining document incomprehensible or of little
mearing•
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(10) We find the i+edaction of the trade seaet inform®ttoa ie poaslble
without rendering the remaining documents inaomprehensible or of
little meaning and should be carrled out as described in our opinion.

(11) Motions by FWC to strike certain porticw of ple$dings should be
denied.

(12) The stipulation in these proceadinga was adopted, with modifirationro
by the Commission and was never terminated by the signatory
parttea

(13) Ariy side agreement entered into ptior to the time the Commission
issued its opinion and order in this case is reievant to our evaluation
of the seiousness of bargaitving that led to the stipulatiott with regard
to Auke's RSP. Any agreeatents that documented reneg,otiaHons of
side agreenients that had been emrtered into prior to the issuanos of the
opinion and order are irrelevant and form no part of tfue basis for our
opinion.

(14) Based on provieions In the side agreements, requiring parties to
support the stipulatlon, and given the Iimited record evidence
regarding the continued preaeiae and participatton of the supportlve
parties during negotiations, there ta insufficient evidence to snpport a
finding that the parties engagetl in seriotu bargafning. Therefora, the
stipulation will now be rejeded.

(15) Under Section 4928.14, Revised Code, Duke is required to provide
consumers, on a comparable and nondiscriminatary basie withEn its
certified terrltory, a market-based stastdard service offer of all
competitive retail electric servicea necessary to maintaia eseential
electric service to consumera, including a firm supply of electric
generation servica.

(16) Lhihe's RSP, as originally proposed in its application and modified by
Duke and in this order on remand, provides consumers, on a
comparable and nondiscriminatmy basis witliin tfs certified territory,
a market-based stattdard service offer of all competitive retail eletbic
services neceasary to maintain essential electric serviee to consumers,
inciuding a flrm suppiy of electric generation service. The RSP
appropriately baiancea goals of protecting caonsamers from risk,
assuring Duke of some level of finenciai stability, and encouraging the
development of the compeiftive market. Duke's RSP, as modified in
this order on remand, shauld be approved
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(17) Case Nos. D3-2079-EL-AAM, 0f3^-208(J-EIrATA, and 03-2081-F.L-AAM
are moot and should be disatissed.

(18) All arguments raised in these coaeoiidated prooeedings but not
addressed in this order on remand should be denied.

O DER:

It is, therefore,

ORDERED, Tbat, regarding side agreements and documents discuseing such side
agreement, customer names, acoma ►t numbers, and customer social security or employer
identification numbers, contract terminmtion date or termination provisiorts, finartcial
consideration for each contract; priaa or generatlon refer etroed in each oontrac3, and voime
of genexation covered by each cornract ahall all be deemed trade sea+et in6ormatlart and
shall be maintained on a confiden6el besia nnder protective orders for a period of eighteen
months from Ivlarch 19, 2ar1. It Is, further,

ORDERED, That inforauttion that is not a trade seaet be placed in the public reaord
in these proceedings, as set forth in this order on remand. It is further,

ORDERED, That parties comply with redaction instructlna+a set forth in this order on
remand. It is, further,

ORDERED, That PWC's motlons to strike, filed on April V and juae 1, 2007, be
dented. It is, further,

ORDERED, That the stipulatlon flled in these proceedings be rejected. It ie, furt}us,

ORDMD, That Duke's RSP, as modified by this order on remand, be approved. It
is,further,

ORDERED, That Duke 91e tariffs for Commission appaoval that reflect the terms of
this order on remand, within 45 days. It Is, furtlier,

ORDERED, That the applications in Case Noa. 03-7079-EL-AAM, 0C20W EL-ATA,
and 03-2081-EL-AAM be dismissed. It is, further,

ORDERED, That all argaments raised in these consolidated proceedings but not
addressed in this order on remand be denied. It is, further,
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ORDERED, T'hat a copy of this order on remand be served upon aft parties of record.

Alsn R. Schriber, Chaixmaa

Paul A. Centolella

Valerie A. Leaunie

J4VK/SEF:geb

Entered in the Joumal

02420,

Rel►eE J. JeftkiM
Secretary
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BEFORE

THE PUBLIC U7TLiTIES COMMI3.SION OP OHIO

In the Matter of the Application of'fhe
Cincinnati Gas & Electric Company to Modify
its Nonresidential Generation Rates to
Frovide for Market Based Standard Service
Offer Pricing and to Establish an Alternative
Competttive•Bid Service Rate Option Sub-
sequent to the Market Development Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedtues for Certain Costs Asaodated with
the Midwest lndependent Transmission
System Operator.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Acoounting
Procedures for Capital Investment in its
8lectric TYanemission and Distribution System
and to Establish a Capital Investment
Reliability Rider to be Effective after the
Market l.?evelopmeat Period.

Case No. 03-93-EL-ATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EGAAM
Case No. 03-2080-EGATA

ENTRY ON REHEARING

I

The Commission finds:

(1) On January 10, 2003, Duke Energy Ohio, Inc., (Duke)t filed an
application for authority to modify its nanresidentia) gieneration rates
to provide for a competitive market option subsequent to the market
development period. On October 8, 2003, Duke filed three additional,
related cases. On September 29, 2004, following a hearing, the
Commission issued its opinion and order, approving a stipulated rate
stabilization plan (RSP) in the proceedings, with certain modifications.
Following applications for rehearing, the Office of the Ohio

Duke was, at that time, known as the CinclnnaH Gae & Electric Company. It wifl be referred to as Duke,
regardless of its legal neme at any given time. Case naraes, however, will not be altered to reflect the
changed nante,

TUio is ta asrtiZy that the 1^s7^^r n^.i o.-.r,o xra annacurata
mrA_ coelW1.4t.a_raprotiuue:laa-c^p-nr-t-asm-2t^^i---.._..-aocunieifC Qm7.]voroq in the rnpuiar aoup.qa uZ bqp'lnqea

rectmialan. d Data 8raae6684 , LQ(I ,t(p
J1
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Consumers' Counsel (OCC) filed noHces of appeal to the Supreme
Court of Ohio. The court issued its ophilon on November 22, 2006,
upholding the Corrnnission's actions on most issues, but remanding the
cases with regard to two issues.

(2) An additional hearing was held, commencing on March 19, 2007. The
Commission iesued its order on remand on October 24, 20(P7.

(3) Section 4903.10, Revised Code, indicates that any party who has
entered an appearance in a Conunission proceeding may apply for
rehearing with respect to any matters determined by filing an
application withn 30 days after the entry of the order upon the journal
of the Comrniesion.

(4) On November 23, 2007, applications for rehearing were filed by Duke,
OCC, Ohio Partners for Affordable Energy (OPAE), and Industrial
Energy Usera-Ohio (IEU). The grounds for rehearing raised in each
such application will be set forth below.

(5) On December 3, 2007, memoranda contra the applications for rehearing
were filed by Duke, OCC, OPAS, IEU, Dominion Retail, Inc,
(Dominion) and Ohio Marketers' Group (OMG)?

(6) The Comnmission has reviewed all the arguments for rehearing. Many
of those arguments merely repeat positions previously presented to the
Commission and do not offer anything new, The Commission has
already considered, decided, and discussed such positions in its order
on remand and the Commission does not Intend to repeat those
discussions in this entry on rehearing. Accordingly, the Comaussion
finds that arguments for rehearing not disenssed below have been
adequately considered by the Conunission in its order on remand and
are being denied.

(7) Duke sets forth six grounds for rehearing;

(a) Duke alleges that the Conunission, without statutory
authority, modified Duke's market-based standard
service offer (MBSSO) price. Specifically, Duke objects
that: (1) the order nukes the infrastructure maintenance
fund (IMF) avoidable for nonresidential switched load
that agrees to remain off Duke's standard MHS'Sfl price

2 OMG is comprised of Constettation NewHnergy, Incj Strategic Fnergy, LLC; and Integrys t3nergy
Services.
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(8)

(9)

through 2008 even though such customers may return to
Duke at the monthly average hourly locational marginal
price (I MP) MB86O price; and (2) the order makes the
rate stabilization charge (RSC) and the annually
adjustable component (AAC) avoidable for norr
residential customers that want the option to return to
Duke at the standard MBSSO price.

(b) Duke alleges that the Commission's order, rnnirary to
statute, deprives provider-of-last-resort (POLR) aervice to
non-residential switched load that agrees to remain off
Duke's standard MBSSO price tluough 2008.

(c) Duke alleges that the Comrnission, without statutory
authority, modified Duke's MBSSO price by making the
RSC and AAC avoidable by all switched load.

(d) Duke alleges that, by enabling switched load to avoid
paying the IMF, AAC, and RSC, the Commission order
conflicts with statutory policy because it requires Duke to
subsidize the competitive retail electric service (CRES)
msrket.

(e)

(f)

Duke alleg®s that the Commission's order is unjust and
unlawful because it requires Duke to retain its generating
assets in conflict with statute.

Duke alleges that the Commission's order is unjust and
unreasonable because It is ambiguous that the non-
residential regulatory transition charge oontinuee through
December 31, 2010.

We would note first that, in various portions of its application for
rehearing, Duke refers to the IAM as a rider that would help to cover
the costs of capacity. (Duke application for rehearing at 5,13, and 15.)
As repeatedly indicated by Duke, it is the system reliability tracker
(SRT) that ensures that Duke is financially able to purchase sufficient
capaoty to serve its customers. On the other hand, the IIVIF, as we
discuseed in our order on remand, does not address capacity costs, but,
rather, compensates Duke for pricing risk incurred in its provision of
statutory POLR service.

I3uke's first four grounds for rehearing all touch on the avoidability of
various riders by various customers. Most of these matters were
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comprehensively discussed in the order on remand and will not be
covered again here. However, Duke does note that the order on
rehearing, issued on April 13, 2005, in these proceedings, allowed
shopping customers to choose to retum at the rate-stabi]ized price by
electing to pay the old rate stabilization charge (RSC} and the annually
adjustable component (AAC) white they were shoppers. However, as
Duke indicates, the order on remand did not take this optian into
account. (Duke application for rehearing at 4, 10.) We should have
done so. 'I2cerefore, we will grant rehearing to modify and clarify the
applicability of various riders during shopping situations.

First, it is clear that residential shopping customers must always have
the right to return to Duke'a POLR service at the RSP price. As stated
in the order on remand, residenttai custoniers would pay the SRT and
the MP, while shopping, as those riders represent Impacts on Duke of
maintaining the ability to provide service for returning custonlera, one
covering cost of capacity and one covering pricing risk.

With regard to nonresidentiai shopping customera, an additional
divisioa► must be made. The first group of nonresidential shopping
customers includes those considered in the order on remand. These
customers would agree to remain off the RSP through 2008 and to
return to Duke's servioe only at the I.MP price, as specified and fully
described in the April 13, 2005, order on rehearing, 6ndings 16 through
18. In exchange for their agreement to remain off the RSP and retuxn at
that price, those customers would avoid the SRT and the IMF as, once
again, those riders represent impacts on Duke of maintaining the
abiiity to provide service for returning customers. The nonresidential
shopping customers would also avoid the AAC, as we have previously
found that it is a charge for generation-reIated cost. (Contrary to sorne
statements by Duke, they would also avoid the RSC, as that rider has
been elinvnated as separate from the generation charge.)

The second group of nonresidential shopping customers incfudes
those, not considered in the order on remand, that prefer to have the
option to return to Duke's service at the rate-stabilized price. In order
for Duke to maintain Its preparedness to serve those custornera at a
rate-stabilized price, Duke will incur additional capacity costs,
additional pricing risk, and additional generation-related costs.
Therefore, the Conunission finds that such customera should be
charged the SRT, and the IMF.
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As we stated in the April 13, 2005, order on rehearing, shopping
customera will be liable for payment of all of the riders on a going-
forward basis, if and when they return to Duke's service.

(10) We also note that Duke attempts to support several of Its rehearing
arguments by reference to matters that are outside of the record of
these prooeedinga This effort occasioned OCC's subsequent motion to
strike. Although we will not strike Duke's references to information
that is not a part of the record, neither will we consider this
information in our deliberations on rehearing.

(11) Duke's fifth ground for rehearing asserts that the Commission had no
authority to require it to retain its generating assets. Rather, Duke
suggests, the Commission should permit Duke to void the requirement
in its corporate separation plan that it transfer its assets to an exempt
wholesale generator. (Duke application for rehearing at 21-22.) The
Commission grants rehearing on Duke's fifth ground for rehearing for
the purpose of giving further consideration to the matter. Our order on
remand with respect to the transfer of assets shaIl remain in place
pending our further review of this issue.

(12) Duke's sixth ground for rehearing asks for clarification of the
termination date of ita nonresidentsal regulatory transition charge
(RTC). ((Duke application for rehearing at 20.) Although we believe
that the order on remand was clear on this point, we will restate that
the residential RTC terminates at the end of 2008 and that the
nonresidential RTC terminates at the end of 2010.

(13) OCC sets forth three grounds for rehearing:

(a) OCC alleges that the Commission's remand order is
unreasonable and unlawful because the Commission
failed, as a quasi-judiciai decision maker, to permit a full
hearing upon all subjects pertinent to the issues, and to
base its conclusion upon competent evidence, in violation
of Section 4903.09, Revised Code, and case law. OCC
breaks this assignment of error into three, more specific,
claimed errors.

1. OCC suggests that the remand order faile to
eliminate capacity charges that are simply'
surchargee that Duke requested for custorners to
pay, without any evidentiary basis for why
consumers should pay them.
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(b)

ii. OCC suggests that the remand order fails to
consider the needs of the competitive market for
the bypassability of ail standard service offer
components, based upon the record.

iii, OCC suggests that the remand order fails to
eliminate the additional AAC charges that Duke
requested, without any evidentiary basis for why
customers should pay them.

In its second assignment of error, OCC alleges that the
Commission's remand order is unreasonable and
unlawful because it fails to prohibit pricing and price
elements in side agreemente that violate Ohio statutee and
rules, thereby pennitting the devastation of the
competitive market for generation service that couid
provide benefits for customers. OCC breaks this
assignment of error into four, more specific, claimed
errors.

i. First, OCC suggests that the remand order fails
to consider all legally, permitted uses of the
discovery that was required by the court in the
decision to remand the case.

ii. Second, OCC suggests that the remand order
fails to prohibit Duke'a discrimmatory pricing
that demonstratea the standard service offer
rates were too high for customers discriminated
against, and the discrlmination has caused
serious damage to the oompetitive market for
generation service,

ui. Third, OCC suggeats that the remand order fails
to prohibit Duke's violation of corporate
separation requirements, wldch has caused
serious damage to the competitive market for
generation service that was intended to provide
benefits to customers.

iv. Pourth, OCC suggests that the remand order
fails to prohibit the impact of certain side
agreements, causing serfous damage to the
competitive market for generation service.

b
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(c) In its third assignment of error, OCC alleges that the
Commission's remand order is unreasonable and
unlawful because it withholds information from public
scrutiny by designating the contents of documents "trade
secret" without legal justification.

(14) Tn support of the first section of its first ground for rehearimg, OCC
claims that little g, the RSC, and the IMF all recover for the costs of
existing capacity and are, therefore, duplicative. (OCC application for
rehearing at 11.)

(15) Duke claims, in its memorandum contra, that the record evidence fuUy
supports the IMF. (Duke memorandum contra at 4-13.)

(16) parsuant to the order on remand, the RSC has been eliminated and the
amounts that would have been charged through the RSC will be
recovered through the generation charge, from which the RSC
originated. On the other hand, the Ilb(P, as fully discussed in the order
on remand, is a rider to recover for pricing risk. The Il4IF and the
portion of the generation charge that previously represented the RSC
are therefore not dupltcative.

(17) In support of the second subsection of its first ground for rehearing,
OCC argues that the QMtF and the SRT should be bypassable. OCC
asserts that the Commisadon failed to consider record evidence on this
issue and failed to consider the competitive market's need for full
bypassability. (OCC appltcation for rehearing at 14-15.)

(18) Duke, in its memorandum contra, harkens back to Section 4928.14(A)
and (C), Revised Code, which require only electric distribution utilities
(T3DUs) to provide default service for all consumers. Further, it
suggests that POLR charges cannot affect the competitive market, since
CRES providers have no POLR-related costs and, therefore, do not
include such costs in their prices. (Duke, memorandum contra at 13.)

(19) The Conunission has fully discussed this issue in the order on remand.
Rehearing on this ground will be denied.

(20) In support of the third section of its first ground for rehearing, OCC
argues about the reasonableness of a return on construction work in
progress (CWIp). (OCC application for rehearing at 15-17.) This
matter is not addressed in the order on remand. The reasonableness of
Duke's recovery of CWIP through the AAC rider was argued by OCC
and was thoroughly considered by the Commisaion on pages 21
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(21)

(22)

(23)

-8-

through 24 of our November 20, 2007, opinion and order in the rider
phase of these consolidated proceedings. We see no need to repeat that
discussion here. This ground for rehearing will be denied.

ln its second ground for rehearing, OCC alaims that the order on
remand failed to prohibit pricing and price elements in side
agreernents that violate Ohio statutes and rules, thereby permitting the
devastation of the competitive market for generation service that could
provide benefits for customers. As with the first ground, OCC breaks
this assertion into several sections. In the first, third and fourth
sections, OCC asserts that, in various ways, the Commiasion should
have expanded the use of the discovered side agreements. (OCC
application for rehearing at 17-21, 2730.)

In response, Duke notee that the supreme court allowed the
Commission complete discretion to decide issues reiating to
adnrissibility of the side agreements. Consistent with its role as the
decider of fact, Duke argues that this allows the Commission to
determine admissibility, the issues to which evidence is reievant, and
the appropriate holdings to be reached. Duke also cfaims that the
Cotnmission permttted discovery well beyond that required by the
Court or requested by OCC. After allowing such discovery, Dake
subrnits that the Commission properly ruled on the relevarwe of the
evidence. Duke also points out that OCC is aslcing for a ruling on
allegations that OCC itself refused to make at the hearing. With regard
to corporate separation issues, Duke also indicates that OCC made no
claim that Duke is operating outside the parameters approved by the
Comrnission in its corporate separation plan. (Duke memorandum
contra at 16-19, 22.)

DER4 and Cinergy, in their memorandum contra, argue that the
Conunission cornplied with the mandate of the court and that the
Comcnission has no obligation to expand the scope of the proceedings
before it. (DERS and Cinergy memorandum contra at 9-12.)

OCC is incorrect. There is an almost iimitless number of ciaims that
the side agreements might support. Their existence does not make
them relevant to our consideration of the matter before us: Duke's
application for approval of an RSP. As we said in the order on remand,
the purpose of these proceedings is, at this point, only to consider those
rnatters that are relevant to the application and rernanded to us by the
supreme court. The first, third, and fourth sections of the second
ground for rehearing wql be denied.
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(24) In the second seetion of the second ground for rehearing, OCC
contends that the total effect of Duke's RSP is pricing that is
diecriminatory and that the Commissdon should have considered the
expanded record on that issue. (OCC application for rehearing at 21-
27.)

(25) Duke asserts that all of Its customers are paying Comtnisaion-approved
rates. Duke also points to testimony by OCC's witness in which she
adrnitted her lack of expertise in the area covered by the side
agreements. (Duke memorandum contra at 19-21.)

(26) A.a we discussed in the order on remand, our purpose was only to
consider issues remanded by the supreme court. For purposes of this
proceeding, this issue is ancillary and, therefore, should be denied.

(27) OCC's final ground for rehearing daims that the Commission erred in
its designation of c+ertaitn porHoas of the record as trade aecreta OCC
claims that the Commission matle "no signfficant effort to reduce the
amount of information shielded frorn public scrutiny." OCC
complains that parties failed to address the individual contents of the
documents and, thus, failed to meet their burden of proof. (OCC
application for rehearing at 30-37.)

(28) DE1tS and Cinergy strenuously object to OCC's argument. They point
out that OCC is continuing to exaggerata its complaint by suggesting
that "neariy every word" will be redacted. Rather, DERS and Cinergy
point out, the Conunission's ruling provided a detailed list of specific
items that could be protected on the basis of its in camena inspection.
(DERS and Cinergy memorandum contra at 6-9).

IEU points out that OCC has raised nothing new in this regard. It also
notes that the law doee not require a motion for protective treatment to
explicitly describe the infornution for which the protective order is
sought. (IP.U merrwrandum contra at 6-8.)

In addition to disagreeing with the content of OCC's argument, Duke
suggests that it is premature. It daims that the issue is not ripe until
the parties comply with the Commiasion's redaction order.

(29) This matter was fully discussed in the order on remand. OCC's
application for rehearing on this ground will be denied.

(30) OPAE sets forth two grounds for rehearing:
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(a) In its ftrat assignment or error, OPAB alleges that the
Conunisaion acted unreasonably and unlawfully when,
having rejected the May 19, 2004, stipulation on the basis
of the remand record of the side agreeutents, it approved
Duke's application; given that the statutory requirements
of Sections 4928.14 and 4909.18, Revised Code, and the
Commission's own RSP goals were not met, the
Commission should have dismissed the application and
ordered Duke to file a new application for the provision
of standard service electric generation in its service
territory.

(b) I'n its second assignment of error, OPAE alleges that the
Commission acted unreasonably and unlawfully when it
found that the AviF dtarge was reasonable.

(31) Arguing with regard to tts first assignment of error, OPAE suggests
that, rather than considering its original application, the Commission
should have found all the evidence to be tainted and should have
dismissed the application. OPAH reviews various precedents to reach
the conclusion that the Commission did not have the authority to
adopt this RSP without the existence of a aHpulation supported by a
wide variety of customer groups. It also re-argues its concern
regarding some components being cost-based and others being market-
based. (OPAH application for rehearing at 5-12.)

(32) Duke argues, In its memorandum contra, that broad support does exist
for its RSP. (Duke memorandum contra at 24-26.)

(33) OPAR is incorrect in its belief that we did not consider the quality of
the evidence before us. We did review and consider all aspects of the
evidence presented at the originaf hearing in these proceedings,
finding such evidence to be persuasive and convincing with regard to
the outcome ordered in the order on remand. The evidence was not
tainted by the side agreements.

(34) Also with regard to its first ground for rehearing, while it is true that
there is no longer an RSP stipulation in tJleee proceedings, we note that
Duke's RSP application, which we approved as modified, includes the
possibility that the Commisalon might use a bid process to test the
generation price against market prices. We find that, under current
circumstances, a traditional competitive bidding prooess is not
required in light of the poseibility that the Commission could solicit
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(37)

test bids. As we said in the opinion and order in these proceedings,
considering a similar provision, this test bid procedure "offers a
reasonable alternative to a rnore traditionai competitive bidding
proceas, provides for a reaeonab3e means of customer participation
through the various options that are open to customers under the RSP,
and fulfills the statutory requirements for a competitive bidding
pnxms." We also point out that this aspect of the tiSP was not
overt:uvted by the court. Additiomally, we note the aupport for Duke's
RSP that was discussed in Duke's memorandum contra.

With regard to its second ground for rehearing, OPAB argues that the
AVIF is not a reasonable component of the RSP and is a new and
duplicative charge. It asks that the. IMF be e3iminated. (OPAE
application for rehearing at 1213.)

This issue was fully discussed in our order on remand. The
assignment of error will be denied.

IEU sets forth four grounds for rehearing:

(a)

(b)

(c) In its third assignment of error, IEU ailegee that the
Comnvssion erred by finding that the information in the
side agreements couid be released without the customers'
permission, pursuant to Rule 4901:1-10-24, Ohio
Administrative Code (O.A.CJ.

(d)

In its first assignment of error, IEU alleges that the
Commission erred by finding that any side agreements
are relevant to whether serious bargaining of a stipulation
occarred, Inasmuch as no stiputation remained in effect
subsequent to its September 29, 2A04, opinion and order,
and November 23, 2004, entry on rehearing.

In Its second assignment of error, IEU alleges that the
Commission erred in admitting al1 side agreements,
inasanuch as the prejudicial effect of admitting the side
agreements outweighs the probative value and because
the admission is a needless presentation of cutnulative
evidence.

in its fourth assignment of en:or, IEU alleges that the
Commission erred in admitting into the evidentiary
record side agreements that the Corzunission determined
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were irrelevant and, thus, inadrniasible pursuant to Rule
402, Ohio Rulns of Evidence.

(38) IEU, to support its ftrst and second grounds for rehearing, repeats its
argument that there was, at the time of the resnand, no stipulation in
effect, as the parties' stipulatfon had been modified by the
Conunission. Ignoring the plain language of the Supreme Court of
Ohio and of its own agreement,lEU believes that "it was unnecessary
for any party to withdraw from the Siipulation" (IEU application for
rehearing at 10.) Without a stipulation, IEU contends, the side
agreements are not relevant. Further, IEU believes that admission of
those side agreements was improper, as the prejudicial effect
outweighed the piobative value. The "prejudiciaf effect" dted by IEU
is the risk of release of "sensitive information." FinaBy, IBU claima that
admission of the agreements is a "needless preaentation of cumulative
evidence and that, therefore, the agreements should have been
reviewed in camera and never admitted into the record, even if
necessary for evaluatton of the first prong of the stipulation test. (IBU
application for rehearing at 5-13.)

(39) OCC disagrees with IBU's claim that the stipulation was not still in
effect and asserts that the side agreements' admission was neither
prejudicial nor cumulative, pointing out that no actual unfair effect of
the evidence was described by IEU. (OCC memorandum contra at 3-6.)
Similarly, OPAE insists that the stipulation remained in effect prior to
the issuance of the order on rernand. OPAB contends that issues of
admissibility of the side agreements are moot, as IEU failed to submit
an interlocutory appeal relating to their admiasion at the hearing on
remand. (OPAE niemorandurn contra at 8-10.) Dominion also weighs
in on this discussion, correcting IEU's characterization of a prior
Dominion argument and agreeing with the Commission's finding that
the side agreements were relevant. OMG also agrees that the
stipulation remained in existence at the time of the hearing on remand
and that evidence of those agreements was properly admitted.

(40) The matter covered by IEU's first assignment of error, relating to the
relevance of any side agreement in the face of the cSairned nonexistence
of the stipulation, was fully discusaed in our order on remand. With
regard to IEU's second assignment of error, in light of the fact that we
found that the terms of the side agreement bore directly and critically
on our ability to cortsider the atipulation, we find that their probative
value was extremely high. In addition, we find that evidence of the
side agreements was not prejudicial in any way and did not confuse
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the issues or the Commi.9sion. Therefore, on balance, it was not error to
admit the agreements into the reoord. trurther, with regard to IEU's
extraordinary suggestion that the side agreements should have been
evaluated, for purposes of the three-prong stipulation test, outside of
the record, we note that Section 4903.09, Revised Code, requires the
Commission, in all contested cases, to develop a complete record of the
proceedings, which record forms the basis far the ultimate
determinations in such cases. Both of these assignments of error will
be denied. To do as suggested by IEU, to wit, to render fmdings of fact
based on non-record evidence, would surely constitute reversible error.

(41) With regard to its third assignment of error, IRU cites to an
administrative rule prohibiting release of certain custonier information
by EDUs. IEU proposes to use this narrow administrative rule to reach
the conclusion that no trade secret information in this case may ever be
released into the public record without customer cDnsent.

(42) OPAE points out that the cited rule does not apply to the release of
information by the Commission. It suggests that the sensitive customer
identiAcation information could be permanently redacted from the
documents held under seal. OCC also points out that the rule in
question only touches on the release of account numbers and social
security numbers.

(43) The Commission found, in the order on remand, that various kinds of
information in the side agreements shouid be oonsidered to be a trade
secret, Including customer names, identifying numbers, and eertain
contract terms. Rule 4901:1-10-24, Ohio Administrative Code,
referenced by IEU, prohibits electric distribution utilities from publicly
releasing a customer's account number or social security number
without the customer's consent, except in certain listed circumstances.
IEU makea the claim that "because all of the information that has been
deemed a trade secret cannot be released without customer consent, aIi
such information shoutd be stricken from the record." (ISU application
for rehearing at 15.) IBU is apparently attempting to expand this
administrative rule to prevent the Commission from ailowing the
public release of filed documents, where those docarnents iz ►clude not
only account numbers and social security numbers but, also, various
contract terms. We deciine to reach this conclusion.

We do agree, however, that the continued protection of customer
account numbera, sociai security numbers, and employer identification
numbers would be a burden on customers under the current 1 B-month
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(46)

protective order. IEU'a third ground for rehearing will be granted only
to extend the protective order duration to five years with regard to
customer aocount numbers, social security numbers, and employer
identification numbers.

IEU's fourth ground for hearing alleges that irrelevant side agreements
should not have been admitted into the record. It asks the Commission
to direct all parties to return or destroy all discovered documents that
were ultimately found to be irrelevant.

OMG claims that not all of the side agreements were admitted, on the
basis that the Conunission found certain ones of them to be irrelevant.
OCC believes that the side agreements were all properly admitted and
that their use should be expanded.

With regard to IEU's fourth ground for rehearing, the Commission
finds that the attorney examiners properly admitted all side
agreements into the record. While we ultimately found that certain of
those documents would form no part of the basis for our opinion, that
does not mean that we did not need to review them in order to reach
that conciusion: Our statement that such agreements were "deemed
irrelevant' was, perhaps, imprecise. We will therefore clarify that
statement. Our intent was merely to say that the terms of those
particular side agreements did not affect our order on remand in any
way. Prom an evidentiary standpoint, however, they. , remairted
relevant and admtssiblee. We would point out, here, that evidence does
not become retroacti'vely inadmissible when a court or administrative
body faIls to use that information as part of its decision. 1EU's fourth
ground for rehearing will be denied.

It is, therefore,

ORDERED, That the applications for rehearing by OCC and OPAE be denied. It is,

further,

ORDERED, That Duke's fifth ground for rehearing be granted as set forth in Finding
(11) for further consideration of the matters specified therein and that the remainder of
Duke's appiication for rehearing be granted in part and denied in part. It is, further,

ORDERED, That the applications for rehearing by IEI7 be granted in part and denied
in part. It is, further,
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OItDERED, That a copy of this entry on rehearing be served upon all parties of
record.

TI-IE PUBLIC LTTM-1'fTEG COMMIS3ION OP OHIO

Alan R. Schribe% Chairman

JWIC/SEF;geb

Entered in the Journal

DEC 19. xOdT^

Rened j. jenk{ns
Secretary
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SUMMARY OF
THE COMMISSION'S OPINION AND ORDER

OF SEPTEMBER 29, 2004,
IN THE CINCINNATI GAS & ELECTRIC COMPANY

RATE STABILIZATION PLAN CASES
CASE NOS. 03-93-EL-ATA, ET AL.

On June 22, 1999, the Oluo General Assembly passed legislation requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (Amended Substitute Senate Bill
No. 3 of the 123'a General Assembly). Pursuant to that legislation, on August 31, 2000, the
Commission issued an opinion and order approving a transition plan for The Cincinnati
Gas & Electric Company (CG&E). During the CG&E's market development plan, the
Commission anticipated that competition would develop to the level described by the
Ohio General Assembly in Senate Bill 3.

On January 10, 2003, CG&E filed an application for authority to modify its
nonresidential generation rates to provide for a competitive market option. On October 8,
2003, CG&E filed three additional, related cases requesting authority to modify certain
accounting procedures related to its participation in Midwest Independent Transmission
System Operator and its investment in transmission and distribution facilities, and
requesting authority to establish a capital investment rider to recover deferred
transmission and distribution costs. Subsequent to the filing of these four cases, the
Commission requested that CG&E file a rate stabilization plan. CG&E flled that plan on
January 26, 2004.

Following the filing of its rate stabilization plan, CG&E filed a stipulation signed by
it and several of the intervening parties, including staff of the Commission, FirstEnergy
Solutions Corp.; Dominion Retail, Inc.; Industrial Energy Users-0hio; Green Mountain
Energy Company; Ohio Energy Group, Inc.; The Kroger Co.; AK Steel Corporation; Cognis
Corp.; Peopie Working Cooperatively; Communities United For Action; and Ohio
Hospital Association. Parties that did not sign the stipulation include Ohio Consumers'
Counsel; Constellation NewEnergy Inc.; MidAmerican Energy Compan y; Strategic
Energy, LLC; WPS Energy Services, Inc.; Constellation Power Source, Inc.; Ohio Partners
for Affordable Energy; The Ohio Manufacturers Association; National Energy Marketers

d PSEG Energy Resources & Trade LLC.Assoclation; an

In the opinion and order, the Commission is approving the stipulation with certain
modifications, including:

â requiring Commission approval for all changes in the amount or
avoidability of the annually adjustable component of the price, and
providing that the Commission, in evaluating such changes, would
consider cost savings as well as increases (see page 32),

â allowing the annually adjustable component to be avoidable
during 2005 for shopping customers (see page 32),
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â eliminating the cap on the increases in the annually avoidable
component of the price (see page 32),

â increasing the percentage of nonresidential shopping customers
who may avoid paying the rate stabilization charge from 25
percent to 50 percent (see page 19),

â requiring Commission approval for all increases in the amount of
recovery of fuel and economy power purchases (see page 17),

â allowing the deferral of certain 2004 and 2005 distribution
expenses only with regard to nonresidential consumers and not
residential consumers (see pages 34-35),

> requiring that CC&E comply with the terms of the Commission's
order approving the stipulation in CG&E's electric transition plan
(Case No. 99-1658-EL-ETP, et al.) such that residential consumers
pay regulatory transition charges only through 2008 and receive a
five percent discount on generation charges through 2005 (see
pages 36-37),

â requiring the calculation of the incremental cost of power, for
purposes of the price to be paid by nonresidential shopping
customers upon their return to CG&E, oin the basis of costs
incurred only by CG&E, not by its affiliates (see page 35),

â prohibiting CG&E from requiring nonresidential consumers to
waive their statutory provider of last resort rights (see page 35),

> providing that, if CG&E does not implement the stipulation as
modified, CG&E will be required to establish full corporate
separation (see page 34), and

â modifying the 90-day notice requirement regarding CRES
contracts for purposes of avoiding the rate stabilization charge (see
page 20).

This summary was prepared to provide a brief statement of the Commission's
action in these cases. It is not part of the Conunission's decision and does not supersede
the fulf text of the Commission's opinion and order.
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company to Modify
its Nonresidential Generation Rates to
Provide for Market-Based Standard Service
Offer Pricing and to Establish an Alternative
Competitive-Bid Service Rate Option Sub-
sequent to the Market Development Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated with
the Midwest Independent Transmission
System Operator..

In the Matter of the Application of The
Cincinnati Gas 8z Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution System
and to Establish a Capital Investment
Reliabitity Rider to be Effective after the
Market Development Period.

Case No. 03-93-EL-ATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

OPINION AND ORDER
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The Commission, coming now to consider the stipuiation, testimony, and other evidence
presented in these proceedings, hereby issues its opinion and order.

APPEARANCES:

Messrs. James B. Gainer, General Counsel, Paul A. Colbert, Senior Counsel, and
John J. Finnigan, Jr., Senior Counsel, 139 East Fourth Street, P.O. Box 960, Cincinnati, Ohio'
45201, on behalf of The Cincinnati Gas & Electric Company.

Jim Petro, Attorney General of the State of Ohio, Duane W. Luckey, Senior Deputy
Attorney General, by Messrs. Werner L. Margard and Thomas McNamee, Assistant
Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of
the Commission.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Mr. Jeffrey L. Small, Ms.
Ann M. Hotz, and Mr. Larry S. Sauer, Assistant Consumers' Counsels, Office of
Consumers' Counse1,10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on behalf of
residential utilityconsumers of The Cineinnati Gas & Electric Company.

Bailey Cavalieri, LLC, by Messrs. Dane Stinson and William A. Adams, One
Columbus, 10 West Broad Street, Columbus, OH 43215, and Evelyn R. Robinson, 5450
Frantz Road, Stiite 240, Dublin, Ohio 43016, on behalf of Green Mountain Energy
Company.

Vorys, Sater, Seymour & Pease LLP, by Messrs. M. Howard Petricoff, Stephen M.
Howard, W. Jonathan Airey, Jeffrey R. Becker, and William S. Newcomb, 52 East Gay
Street; PO Box 1008, Columbus, Ohio 43215, on behalf of Constellation NewEnergy, Inc.,
Constellation Power Source, Inc., MidAmerican Energy Company, Strategic Energy, LLC,
and WPS Energy Services, Inc. '

McNees, Wallace & Nurick, by Mr. Samuel C. Randazzo, Ms. Lisa G. McAlister, ancJ
Mr. Daniel Neilsen, 21 East State Street, 17'" Floor, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio.

Boehm, Kurtz & Lowry, by Messrs. Michael L. Kurtz and David F. Boehm, 36 East
Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of the Ohio Energy Group,
Inc., 3'he Kroger Co. and AK Steel Corporation.

David C. Rinebolt, Executive Director and Counsel, Post Office Box 1793, Findlay,
Ohio 45840, on behalf of Ohio Partners for Affordable Energy.

Christensen, Christensen & Devillers, b y Ms. Mary W. Christensen, 401 North Front
Street, Suite 350, Columbus, Ohio 43215, on behalf of People Working Cooperatively.

Bricker & Eckler LLP, by Ms. Sally W. Bloomfield and Mr. Thomas J. O'Brien, 100
South Third Street, Columbus, Ohio 43215, on behalf of the city of Cincinnati and The
Ohio Manufacturers' Association.
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Legai Aid Society of Cincinnati, by Mr. Noel M. Morgan, 215 East Ninth Street,:
Suite 200, Cincinnati, Ohio 45202, on behalf of Communities United for Action.

Bell, Royer & Sanders Co., LPA, by W. Barth E. Royer and Ms. Judith B. Sanders, 33
South Grant Avenue Columbus, Ohio 43215, on behalf of Dominion Retail, Inc.

Mr. Arthur. E. Korkosz, Senior Attorney, FirstEnergy Solutions Corp., 76 South
Main Street,18o' Floor, Akron, Ohio 44308, on behalf of FirstEnergy Solutions Corp.

W. Craig G. Goodman, 3333 K Street N.W., Suibe 110, Washington, D.C. 20007, on
behalf of National Energy Marketers Association.

Mr. Richard L. Sites, General Counsel, 155 East Broad Street, 15'" Floor, Columbus,
Ohio 43215, on behalf of the Ohio Hospitat Association.

W. Shawn P. Leyden, Esq., Vice President and General Counsel, 80 Park Plaza,l9't`
Floor, Newark, NJ 07102, on behalf of PSEG Energy Resources & Trade LLC.

Murdock Goldenberg Schneider & Groh, L.P.A., by Mr. Theodore J. Schneider, 700
Walnut Street, Suite 400, Cincinnati, Ohio 45202, on behalf of Cognis Corp.

1. HI9TORY OF'TFiE PROCEEDINGS

On June 22, 1999, the Ohio General Assembly passed legislationl requiring the
restructuring of the electric utility industry and providing for retail competition. with
regard to the generation component of electric service (SB 3). Pursuant to SB 3, on August
31, 2000, the Commission issued an opinion and order (ETP opinion) approving a
transition plan, as rnodified by three stipulations (ETP stipulation), with regard to the
electric transition plan (ETP) of The Cincinnati Gas & Electric Company (CG&E or
company).2 ln its ETP opinion, the Commission, among other things, allowed CG&E a
market development period (MDP) ending no earlier than December 31, 2005, for
residential customers and, with regard to each other customer class, ending when 20
percent of the load of each such class switches the purchase of its generation supply to a
certified supplier. During the MDP, the Commission anticipated that competition would
develop to the level described by the Ohio General Assembly in SB 3. The ETP opinion
provides that the shopping credits for switching customers will continue through
December 31, 2005, even if the MDl' has previously terminated 3 The ETP opinion granted
CG&E accounting authority to defer and recover a regulatnry transition charge (RTC)
which would continue through 2008 for residential customers and through 2010 for
nonresidential customers. The ETP opinion also granted residential consumers a five

Amended Substitute Senate Bill No. 3 of the 123' Genera] Assembly.
In the Matter of the Application of The Cincinnati Gas & Electric Company far Approval of its Electric Transition
Plan, Approval of Tariff Changes and New Tariffs, Aathority to Modify Current Accounting Procedures, and
Approval to transfer its Generating Assets to an Exempt Wholesa►e Generator, Case No. 99-1658-EL-EI'P, et al.,
Opinion and Order.
As the Commission understands this provision, a nonresidential, shopping customer would, during
2005, continue to pay for CG&E generation under the terms of the ETP opinion, and would receive a
shopping credit from CG&E determined under the terms of the EPP opinion.
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percent reduction on CG&E's charges for the generation component of its electric service.
That opinion also approved a corporate separation plan for CG&E and required CG&E to
take a variety of actions related to its transmission system, including the transfer of its
generating assets to an exempt wholesale generator by no later than December 31, 2004:

On January 10, 2003, CG&E filed an application in In the Matter of the Application of
The Cincinnati Gas & Electric Company to Modify its Nonresidential Generation Rates to Provide
for Market-Based Standard SerUice Offer Pricing and to Establish an Alternative Competitive-Bid
Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA
(03-93) for authority to modify its nonresidential generation rates to provide for a
competitive market option (CMO), including both a market-based standard service offer
(CMO MBSSO) and an alternative competitive bidding process (CMO CBP), for rates
subsequent to the MDP. The CMO MBSSO would establish a rate, with both fixed and
variable components, for nonresidential customers that do not switch to a competitive
retail electric service (CRES) provider for generation services. In addition, the CMO CBP
would provide a system whereby CRES providers could submit bids, and the winning,
approved bid could be available for customers to accept or reject for a one-year period.
The 03-93 application specifically states that it does not serve as notice to the Comniission
to end the MDP for any class of consumers. A technical conference was held on February.
12, 2003. Numerous entities filed motions for intervention, comments, and responses to
comments regarding the application. In addition, motions for dismissal and/or
consolidation were filed and denied.

On October 8, 2003, CG&E filed three additional, related cases. In In the Matter of
the Application of The Cincinnati Gas & Electric Company for Authority to Modify Current
Accounting Procedures for Certain Costs Associated with the Midwest Independent Transmission
System Operator, Case No. 03-2079-EL-AAM (03-2079), CG&E requests authority to modify
current accounting procedures to allow it to defer incremental costs related to its
participation in the Midwest Independent Transmission System Operator (MISO). In In
the Matter of the Application of The Cincinnati Gas & Electric Company for authority to Modify
Current Accounting Procedures for Capital Investment in its Electric Transmission and
Distribution System and to Establish a Capital Investment Reliability Rider to be Effective after the
Market Development Period, Case Nos. 03-2080-EL-ATA (03-2080) and Case No. 03-2081-EL-
AAM (03-2081), CG&E requests authority (a) to modify its current accounting procedures
to allow it to defer incremental costs related to its net capital investment in electric
transmission and distribution facilities, where that investment was made between January
1, 2001, and the date when such investment is reflected in the company's base rates,
together with a carrying charge, and (b) to establish a capital investment rider to recover
those deferred transmission and distribution facilities capital investments after the end of
the MDP.

On December 9, 2003, the Commission issued an entry consolidating 03-93, 03-2079,
03-2080, and 03-2081. The Commission also requested that CG&E file a rate stabilization
plan (RSP) which would stabilize prices following the termination of the MDP, while
allowing additional time for the CRES market to grow. The Commission established a
procedural schedule which would culminate in the holding of an evidentiary hearing on
April 19, 2004. CG&E filed a proposed RSP on January 26, 2004.
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In addition to participation in these proceedings by CG&E and the Commission's
staff (staff), intervention was granted to the following parties:

Ohio Consumers' Counsel (OCC); Green Mountain Energy
Company (GMEC); Constellation NewEnergy, Inc.,
MidAmerican Energy Company, Strategic Energy, LLC, and
WPS Energy Services, Inc. (collectively referred to as Ohio
Marketers Group or OMG); Constellation Power Source, Inc.
(CPS); Industrial Energy Users-Ohio (IEU); Ohio Energy
Group, Inc. (OEG); The Kroger Co. (Kroger); AK Steel
Corporation (AK Steel); Ohio Partners for Affordable Energy
(OPAE); People Working Cooperatively (PWC); The Ohio
Manufacturers' Association (OMA); Communities United for
Action (C[JFA); Dominion Retail, Inc. (Dominion); FirstEnergy
Solutions Corp. (FES); National Energy Marketers Association
(NEMA); Ohio Hospital Assoc3ation (OHA); PSEG Energy
Resources & Trade LLC (PSEG); and Cognis Corp. (Cognis) 4

On February 6, 2004, OCC filed a motion to shorten the discovery response time.
The motion was granted by attomey examiner entry dated February 18, 2004. That entry
also scheduled a local hearing for April 22, 2004, and, due to conflicts with other ongoing
matters, revised the remainder of the procedural schedule, establishing April 26, 2004, as
the start of the evidentiary hearing.

On March 9, 2004, most of the parties to these proceedings filed objections to
CG&E's proposed RSP. OCC, OPAE, CUFA, and Kroger filed a joint motion, on March 22,
2004, to continue the matter and to order a staff investigation. A March 25, 2004, an
attorney examiner entry ordered a settlement conference to be held on March 31, 2004, at
which the procedural schedule would be discussed. On March 26, 2004, a group of parties
composed of CG&E, Dominion, GM, OMG, and CPS, filed a motion to extend the
procedural schedule by three weeks in order to allow more opportunity to discuss
settlement of the matter. Following an informal discussion of the schedule among the
parties present for the settlement conference, an entry was issued on April 7, 2004,
confirming the parties' agreement to start the evidentiary hearing on May 17, 2004. Direct
testimony was filed by CG&E on April 15, 2004, by staff on Apri122, 2004, and by OCC
and other intervenors on May 6, 2004.

On April 22, 2004, the local public hearing was held as scheduled, in the city of
Cincinnati. The testimony in Cincinnati was mainly directed to the witnesses' general
opposition to increasing rates and to the effect that those increases would have on
consumers who are poor, disabled, or on fixed incomes.

On May 17, 2004, the evidentiary hearing commenced, as scheduled. CG&E moved
for a continuance until May 20, 2004, on the basis that settlement discussions were
continuing. Following a discussion of scheduling and procedural issues, the motion was

4 The city of Cincinnati, General Electric Company, Duke Realty Corporation, and Energy America, LLC,
also intervened, but subsequently withdrew as parties to the proceedings.
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granted. CG&E and some of the intervenors filed a stipulation and recommendation
(stipulation) on May 19, 2004, which would, if approved, resolve all of the issues in these
cases. The stipulation was signed by CG&E, staff, FES, Dominion, IEU, GMEC, OEG,
Kroger, AK Steel, Cognis, PWC, CUFA and OHA (collectively, signatory parties). The:
stipulation was not signed by OCC, OMG, CPS, OPAE, OMA, NEMA or PSEG.
(collectively, nonsignatory parties). On May 20, 2004, CG&E filed supplemental testimony
of its witnesses, and the hearing began again. Supplemental testimony was filed by staff
on May 24, 2004, and by intervenors on May 26, 2004. The hearing conduded on June 1,
2004.

Post-hearing briefs were filed on June 22, 2004, and reply briefs were filed on July 2,'
2004.5 Letters from consumers, expressing opposition to CG&E's CMO and RSP, have also:
been filed in the docket of 03-93 6

Il, SLIMMARY OF THE S ULATION

The stipulation was intended by the signatory parties to resolve all of the
outstanding issues in the four consolidated cases. The stipulation includes the following
provisions:

1. The MDP would end for nonresidential consumers on December 31, 2004.

2. The MDP would end for residential consumers on December 31, 2005.

3. CG&E would charge an unavoidable fee made up of two components: (1) a
rate stabilization charge (RSC), and (2) an annually adjusted component
(AAC) which is intended to maintain adequate capacity reserves and to
recover CG&E's costs associated with homeland security, taxes,
environmental compliance, and emission allowances.7 The RSC would be
effective for nonresidential consumers beginning on January 1, 2005, and for
residential consumers beginning on January 1, 2006. The AAC would be
effective for all consumers beginning January 1, 2005, although CG&E would
waive collection of AAC from residential consumers during 2005.

PSEG filed a document which is styled a "letter brief in lieu of a formal reply brief' on July 6, 2004, four
days after the deadline for receipt of reply briefs.
On September 2, 2004, OMG and CPS requested that the Commission take administrative notice of an
August 6, 2004, order of the Federal Energy Regulatory Comniission regarding MISO's proposal to
implement a market-based congestion management program and certain energy spot markets, in docket
13L04-691-OW. As there was no opposition to this request, the Commission hereby takes administrative
notice as requested.
The stipulation actually refers to the RSC and the AAC as being two parts of a provider of last resort fee.
It is somewhat confusing in its various references to these charges. For the sake of clarity, the term
"provider of last nesort" (or POLR) will be used in this opinion and order to refer only to the obligation
of CG&E to provide last-resort services to consumers in its area. The RSC and the AAC will be
discussed independently of each other.
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Increases to the AAC could be made through either (1) an automatic annual
increase of six percent of littie g,8 or (2) an annual increase of up to eight.
percent of little g if CG&E can document, for the Commission, that level of
cumulative actual costs for homeland security, taxes, environmental;
compliance, and emission allowances, above a baseline equal to the amount
of such costs included in the rates approved for calendar year 2000, in.
CG&E's last rate case. All increases to the AAC under the stipulation would
be cumulative but would be limited, for residential consumers, to no move
than five percent effective January 1, 2005 (the collection of which is waived),
six percent effective January 1, 2006, seven percent effective January 1, 2007,
and eight percent effective January 1, 2008.

4. The RSC would be avoidable for the first 25 percent of load, in each
consumer rate class, to switch to a CRES provider or governmental
aggregator, subject to all of the following conditions:

A. The ability to bypass the RSC would be effective on January 1, 2005,
for all nonresidential consumers and on January 1, 2006, for all
residential consumers.

B. All consumers in the remaining 75 percent of load, by consumer rate
class, would pay the RSC.

C. CG&E would maintain a queue of switched consumers by load,.
effective January 1, 2005.

D. To qualify to bypass the RSC, a nonresidential consumer would either
(a) enter into a contract with a creditworthy CRES provider to provide
firm generation service for all of that consumer's needs through
December 31, 2008, or (b) provide CG&E an assurance that it will
purchase competitive retail electric generation service from a CRES
provider by signing an agreement with CG&E to return to CG&E only
at (1) the highest purchased power costs incurred by CG&E or by any
affiliate to serve any of CG&E's consumers during the applicable
calendar month or (2) the highest cost generation dispatched by
CG&E or by any affiliate to serve any of CG&E's consumers during
the applicable calendar month. Bypassing, nonresidential consumers
which have a contract with a CRES provider would also have to agree
that, if their contracting CRES provider defaults, the consumer may
only return to service from CG&E at the market rate, and, if no
generation is available, be subject to disconnection. Such consumers
waive their statutory right to POLR service.

E. Residential consumers would be able to bypass the RSC if they are in
the first 25 percent of residential load as determined by order and if

"Little g" refers to the embedded cost of genera.tion (prior to the unbundling oE generatian, traasmission,
and distribution services pursuant to SB 3), nilnus the RTC.
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CG&E receives a proper direct access service request (DASR). DASRs
for residential consumers served under existing contracts with a CRES
provider as of January 1, 2006, shall be considered received as of their
original receipt date. Residential consumers who bypass the RSC
would be subject to any applicable tariffed minimum stay or exit fee
provisions.

5. Subject to Federal Energy Regulatory Commission (FERC) approval of the:
proposed MISO Day 29 tariffs and on-going FERC regulation, load-serving
entities could rely upon CG&E's reserve capacity to meet their reserve
capacity requirements for loads served within CG&E's certified service
territory.

6. CG&E would establish accounting deferrals representing the difference
between its current revenue requirement on the net capital investment
related to its distribution businesg from July 1, 2004, through December 31,
2005, less the revenue requirement on capital investment related to its
electric distribution business approved by the Commission in Case No. 92-
1464-EL-AJLL CG&E would implement a rider for recovery of these
accounting deferrals, effective January 1, 2006, amortized over five years.

7. CG&E would withdraw its pending distribution base rate case, Case No. 04-
fi80-ELrAllt, and that it would file a new distribution base rate case with
rates to be effective January 1, 2006.

S. CG&E's market-based standard service offer, as set forth in the stipulation
would consist of two basic components: a price to compare component and
an unavoidable component. The price to compare represents that portion of
the market-based standard service offer that consumers switching to a CRES
provider will avoid paying to CG&E.

9. CG&E would establish a tariff applicable to the first 25 percent of residential
load to purchase generation service from a CRES provider not affiliated with
CG&E, such that the applicable residential consumers receive an additional
bill credit per k.ilowatt-hour (kWh). The bill credits would be limited to a
total of no more than $ 7,000,000.00 for the period of January 1, 2006, through
December 31, 2008, and no more than $3,000,000 in any calendar year.

10. CG&E would establish transmission cost riders for nonresidential consumers
beginning January 1, 2005, and for residential consumers beginning January
1, 2006. These riders would be designed to recover all IvII..̂ +O and FERC
approved transmission and ancillary service rates and charges. The
transmission cost riders are only to be charged to consumers taking
generation service from CG&E.

M[SO Day 2 is a date identified with MISO becoming responsible for the reliability of all control areas
within its footprint, including CG&$ and responsible for the centralized dispatch of aE generating units
designated as network resources (OMG Ex. 13, at 7).
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19. CG&E would maintain the five percent generation rate decrease for
residential consumers through 2008, unless CG&E's collection of RTCs from
residential consumers is not extended through December 31, 2010, in which
case the residential five percent generation decrease would end effective
immediately or on January 1, 2005, whichever is later.

20. CG&E would file a motion to dismiss Ohio Supreme Court Case Nos. 03=
1207, 03-2034, and 04-563, would cease prosecution before the Commission of
any case based on its assertion that the requirements imposed on CRES;
providers with respect to collateral requirements and supplier agreements'
apply to governmental aggregators, and would not assert this same
argument in the future in any proceeding or in any dealings with
governmental aggregators.

21. The stipulation does not amend or supersede any provision of the ETP
stipulation, except as expressly stated.

III. ['RTT'ERTA FOR EVALUATING STIPUJ.ATLO1VS

Rule 4901-1-30, Ohio Administrative Code (O.A.C.), authorizes parties to
Commission proceedings to enter into stipulations. Although not binding on the
Commission, the terms of such agreements are accorded substantial weight. See Consumers
Counsel v. Pub. Util. Comm., 64 Oht'o St.3d 123,125 (1992), citing Akron v. Pub. Util. Comm.,
55 Ohio St.2d 155 (1978). This concept is particularly valid where the stipulation is
supported or unopposed by the vast majority of parties in the proceeding in which it is
offered.

As an initial matter, OCC argues that the stipulation should not be approved
because OCC was denied the oppo'rtunity to conduct adequate discovery regarding what
it claims are side agreements to the stipulation (OCC Brief at 55). In its brief, OCC argues
that this denial caused two independent problems. First, because OCC could not obtain
discovery of any side agreements, it could not use the information that it might have
thereby learned in order to identify other admissible evidence or other appropriate
witnesses who might have testified as to discrim.ination. Second, OCC believes that the
content of any side agreements should also have been admitted so that it could show that
the total package of the sfiipulation (including any side agreements} was not in the public
interest (being, perhaps, anticompetitive, discriminatory, or otherwise repugnant to Ohio
law) and that the settlement was not the result of serious bargaining. (OCC Brief at 55-56.)
At the hearing, OCC requested that CG&E be compelled to answer its discovery of all
agreements between CG&E and any party to this proceeding (Tr. II at 8-15). OCC seeks to
reopen the record to admit additional evidence that would result from such discovery
(OCC Brief at 56-57).

The attorney examiners denied OCC's motion to compel on the basis that the
Commission has previously found that the existence or nonexistence of "side agreements"
is irrelevant and that, to the extent that such agreements have anything to do with
settlement discussions, they are also privileged (Tr. II at 14-15; In the Matter of the
Continuation of the Rate Freeze and Extension of the Market Development Period for The Dayton
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11. Shopping credits for all nonresidential consumers would end on December
31, 2004, and for all residential consumers on December 31, 2005. However,
nonresidential consumers that are switched to a CRES provider on December
31, 2004, would continue to receive the applicable shopping credit set forth in
the ETP opinion. Percentage of income payment plan (PIPP) consumers,
wou]d also continue to be eligible to receive shopping credits.

12. The RTC approved in the ETP stipulation would remain a non-by-passable
charge and would be effective for all consumers, including residential
consumers, through December 31, 2010.

13. The Commission could choose to determine and implement a competitive
bidding process to test CG&E's price to compare against the market price. If
the price to compare for the first 25 percent of load to switch is significantly
different than the bid price, then either the Commission or CG&E could
begin discussions with all parties to continue, amend, or terminate the
stipulation.

14. CG&E would have no obligation to transfer its generating assets to an
exempt wholesale generator by December 31, 2004.

15. CG&E would calculate the avoidable fuel cost component of the price to
compare by using the average costs for fuel consumed at CG&E's plants, and
economy purchased power costs, for all sales in CG&E's certified service
territory. CG&E would adjust its fuel costs quarterly and would calculate
the fuel costs to be part of the price to compare by using a baseline of the fuel
costs approved by the Commission in Case No. 99-103-EL-EFC. In no
instance would the fuel cost portion of the price to compare be reduced. Fuel
used by CG&E's plarits, and economy purchased power obtained to serve
The Union Light, Heat and Power Company (ULH&P) load would remain
part of the calculation of average fuel and purchased power costs until
CG&E's Power Sales Agreement, Rate Schedule FERC No. 56, is terminated.

16. CG&E would extend its existing contracts for weatherization and ener gy
assistance, pursuant to contract changes made in conjunction with the
Cinergy Community Energy Partnership board, through December 31, 2008.

17. CG&E would implement a residential demand side management tracker.

18. CG&E would enter into good faith discussions with the Ohio Department of
Development (ODOD) to establish an annual arrearage crediting program
for PIPP consumers and would permit percentage of income payment plan
consumers to receive the residential shopping credit approved by the
Commission in the ETP opinion through December 31, 2005, for the first 25
percent of residential load to switch to a CRES provider conditioned upon
the indusion of such consumers toward the first 25 percent of residential
load to switch.
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Power and Light Company, Case No. 02-2779-EL-ATA, et al., Opinion and Order [September
2, 2003] [DP&L RSP case], at 9-12.) The Commission agrees with the examiners' ruling on
this issue as it finds no reason to depart from established precedent.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedin gs. See, e.g., Ohio-American Water
Co., Case No. 99-1038-WW-AIR, Opinion and Order (June 29, 2000); Cincinnati Gas &
Electric Co., Case No. 91410-EL-AIR, Order on Remand (April 14, 1994); Western Reserve
Telephone Co., Case No. 93-230-TP-ALT, Opinion and Order (March 30, 1994); Ohio Edison
Co., Case No. 91-698-EL-FOR et al., Opinion and Order (December 30, 1993); Cleveland
Electric Illurninating. Co., Case No. 88-170-EIrAIR, Opinion and Order (January 31, 1989);
Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC, Opinion
and Order (November 26, 1985). The ultimate issue for our consideration is whether the
agreement, which embodies considerable time and effort by the signatory parties, is
reasonable and should be adopted. In considering the reasonableness of a stipulation, the
Commission has used the following criteria:

i

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settiement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Cansumers of Ohio Power Cd. v. Pub. tltil. Comm., 68 Ohio St.3d 547 (1994) (citing
Consunuws' Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.). Therefore, we will review the terms of the stipulation based on
these criteria.

A. Is the settlement a pmduct of serious bareaining amon^ .capa le.
knowledgeable parU.es?

The first criterion of the Commission's analysis requires a stipulation to represent
the product of serious bargaining among knowledgeable, capable parties. In their briefs,
CG&E, GMEC, OEG, and staff all daim that the stipulation meets this test. They point out
that the signatory parties represent knowledgeable and capable stakeholders from every
type of participant in the CRES market, including the EDU, two residential CRES
providers, one commercial and industrial CRES provider, three organizations representing
commercial and industrial customers, a commercial consumer, an industrial consumer,
and two organizations representing residential consumer interests. Further, these parties
are represented by counsel with experience in utility matters. In addition, the signatory
parties claim that the stipulation resulted from numerous negotiating sessions, taking
place over several months and involving concessions on both sides, in order to create an
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agreement. Therefore, these parties argue that the Commission should approve the
stipulation. (CG&E Initial Brief at 45-46; Staff Initial Brief at 4; GMEC Initial Brief at 5.)

OCC and OPAE claim that the stipulation is flawed because the group that
supports the stipulation is not representative of all customer grou ps(OCC Initial Brief at
54; OPAE Initial Brief at 8). They argue that the focus of one of the residential customer
groups to sign the stipulation has been on narrow issues related to the PIPP program and:
that the focus of the other residential customer group has been on demand side
management (DSM) programs funded by the company. Further, OPAE daims that OCC,
which is the organization designated by Ohio statute to represent Ohio residential
customers and OPAE, which is an advocate for residential and low-income customers,
remains opposed to the stipulation. With the absence of these residential representatives,
OCC and OPAE argue that the stipulation should not be approved by the Commission.
(OCC Initial Brief at 54; OPAE Reply Brief at 8-9.) OCC also questions whether serious
bargaining took place. For example, it cites to paragraph 18 of the stipulation that
provides CG&E's commihnent to implement a residential DSM tracker set initially at
$0.00. OCC claims that this is a meaningless provision that should be reviewed by the
Commission. (OCC Reply Brief at 15.)

The Commission finds that serious bargaining did occur, among capable;
knowledgeable parties. As noted in the opini.on and order in the DP&L RSP opinion, the
°standard does not require one hundred percent cooperation or participation." There is
no evidence that all parties were not invited to participate in settlement discussion. As a
matter of fact, testimony at the hearing indicates that all parties participated in negotiating
sessions, even though not all signed the stipulation. Multiple bargaining sessions, open to
all parties, took place before commencement of the hearings. It should also be noted that
the parties to the negotiations have been involved in many cases before the Commission.
(Tr. V at 166-169.) Thus, the Commission finds that the stipulation meets the first
requirement of the three-pronged test.

B. n[^o the ratHPn,Pnt as a12actc2ge benefit ratep2vers and ^public inl:ere^t7.:

1. Basic An&sis

For the second criterion, the Commission must find that a stipulation, as a packa ge,
benefits ratepayers and the public interest. CG&E, GMEC, OEG, and staff claim that this
stipulation meets that requirement. They first note that, although under the stipulationt
the 1vIDP ends for nonresidential consumers on December 31, 2004, and on December 31,
2005, for residential consumers ()t. Ex. 1 at 4), consumers will continue to receive service
through 2008 at stable rates, because CG&E is agreeing to continue its generation rates,
subject to limited annual increases for certain components of its costs (CG&E Ex. 12, at 6).
They point out that CG&E will also maintain the five percent generation rate decrease for
residential consumers, and that shopping credits for residential consumers will be
maintained through 2005 (jt. Ex. I at 15, 19). According to CG&E witness Steffen, these
benefits will allow customers to continue to receive incentivized prices (CG&E Ex. 12, at 8).
CG&E also notes that, as an additional benefit to ratepayers and the public interest, it will
extend its existing contracts for weatherization and energy assistance and its agreement to
enter into good faith discussions with ODOD to establish an annual arrearage crediting
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program for PIPP consumers (Jt. Ex. 1 at 18). All of these parties note that, under the,
stipulation, CG&E will withdraw its pending appeals challenging municipal aggregation,
which has been the means by which the majority of competition in Ohio has come into:
existence (CG&E Initial Brief at 47-48; Staff Initial Brief at 5-6; GMEC Initial Brief at 5-8;
OEG Initial Brief at 4,7). Staff and CG&E also point out that, under the stipulation, certain
costs, including fuel and purchased power costs, will be avoidable by shopping customers
(Staff Initial Brief at 5; CG&E Initial Brief at 48). CG&E claims that this wilt increase the
ability of competitive suppliers to attract customers and to enhance the development of the:
competitive market (CG&E Ex. 12, at 8). CG&E also notes that a total of $7 million is
provided under the stipulation, to implement a bill credit per kWh for switching
residential consumers up to $3 million per year in 2006 through 2008. This will provide
residential consumers with a $7 million benefit. CG&E also agrees to extend existing
contracts for weatherization and energy assistance which would otherwise expire at the
end of 2005 (CG&E Ex.12, at 9-10). CG&E notes that, as an additional benefit to ratepayers
and the public.interest, under the stipulation, it is withdrawing its pendin g dist.ribution-
base rate case seeking $78.1 million; it is reducing the annual caps for AAC charges; and it
is allowing the RSC to be avoidable for the first 25 percent of customers who switch to a
CRES provider (OEG Initial Brief at 8; CG&E Initial Brief at 47-48)

In their support of the stipulation, GMEC and CG&E claim that certain charges are
capped, including the annual increases to the AAC charges for nonresidential customers,
which are capped at six percent of CG&E's little g rate, if CG&E implements an automatic
increase, or at eight percent of little g in the event that CG&E opts to justify to the
Commission its actual costs. Similarly, they point to CG&E's agreement to cap increases in
the AAC charges for residential consumers at five percent for 2005, six percent for 2006,
seven percent for 2007 and eight percent for 2008. (GMEC Initial Brief at 9; CG&E Initial
Brief at 47.) GMEC also pointed out that, under the stipulation, CG&E has compromised
on several issues, as compared with its original RSP application, including extending the
residential shopping credits, extending the MDP for residential customers, and extending
the scope and duration of the accounting deferrals associated with capital investment in its
transmission and distribution system, resulting in savings to consumers (GMEC Initial
Brief at 10)..

Certain of the nonsignatory parties argue that there are very few benefits to
ratepayers or the public interest in the stipulation. OPAE contends that, under the
stipulation, consumers face rate increases of at least six percent per year and that these
increases are not stabilized. OPAE claims that supporters of the stipulation falsely claim,
as a benefit, various advantages resulting from the stipulation as compared to the original
CMO proposal offered by CG&E. OPAE argues that such savings are fictional because the
original CMO proposed by CG&E was never approved by the Commission. (OPAE Reply
Brief at 10.) OPAE also points out that one of the claimed benefits is the extension of the
rate freeze for residential customers through 2005; however, it notes that this is a function
of SB 3 and the original E'IP stipulation, not the stipulation. According to OPAE, there are
no savings from following these already existing statutory and regulatory provisions. In
addition, OPAE argues that delaying a distribution rate case, in which distribution rates
could arguably go down, is no benefit to ratepayers (Id. at 10).
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In their brief, OMG and CPS similarly argue that the stipulation does not benefit
ratepayers. They point out that, under the stipulation, standard service customers will
face three increases: an AAC increase for additional environmental, reserve margin, and
security costs for generation; a fuel and purchased power increase; and a rider for
transmission and congestion increases. OMG and CPS also note that, under the
stipulation, while 25 percent of customers can avoid the RSC by switching to a CRES
provider, 75 percent of customers will have to purchase a rate stabilization service of
questionable value. They also submit that shopping customers will be made to pay for
generation assets they will not use. (OMG/CPS Reply Brief at 5-6.)

OCC contends in its brief that the stipulation would impose between $425 million
and $366 million more on residential customers than the ETP stipulation, not including
whatever fuel increases residential customers will pay (OCC Reply Brief at 7-8). OCC also
argues that the stipulation does not provide certainty or stable rates to customers (OCC
Reply Brief at 8). According to OCC, violation of the customer benefits from the ETP
stipulation is hannful to ratepayers and the defe^rals recommended by the stipulation are
injurious to a broad ran ge of future ratepayers (OCC Initial Brief at 54). OCC discounts
the value of the PIPP and DSM provisions in the stipulation by arguing that these are
merely agreements for CG&E to conduct further discussions and do not commit CG&E to
attain any specific ontcome. OCC points out that the ODOD has no obligation to change
its policies and practices or its contracts with CG&E and th e claimed benefit for DSM
commits CC&E to $0.00, which actually means nothing for ratepayers. (OCC Reply Brief
at 15.)

In this opinion and order, the Commission is modifing the stipulation in a variety of
ways. Based on the evidence, the Commission finds that the stipulation, with the
modifications discussed in this opinion and order, does benefit the public in a number of
ways. The most immediate benefit is the stabilization of the price of generation. The price
can not change from the current geineration rate except to account for increases in certain
categories of costs. In addition, each proposed increase will be subject to Commission
oversight and approval. In the event that market prices fall prior to the end of 2008, the
Commission will be in a position to implement a competitive bidding process to test the
price and may amend or terminate the stipulation, as modified, if appropriate. Thus, the
stipulation, as modified in this opinion and order, would act as a hedge against substantial
price incTeases for the next four years. Further, under the stipulation, a large percentage of
customers may avoid the RSC charge by switching to a CRES provider, and all increases
saught by CG&E remain subject to Commission review and approval. In addition, the
stipulation as modified, provides bill credits to customers and extension of weatherization
and energy assistance to customers. Also, CG&E's withdrawal of its distribution rate case
and the withdrawal of. its supreme court challenges wsll be nefit customera.

2. Commission Goals for Rate Stabilization P1=

The Commission has established three goals that may be met by an RSP, where
CRES markets have not fully developed by the end of a utility's MDP: (1) rate certainty for
consumers, (2) financial stability for the utility, and (3) the further development of
competitive markets. DP&L RSP Opinion, FirstEnergy RSP Opinion. We will therefore
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further consider the benefit to the ratepayers and the public interest on the basis of these
three objectives.

a. Rate Certainty

GMEC, Staff, CG&E, and OEG argue that the objective of rate certainty is met by
the stipulation. They daim that rate certainty and stability through 2008 is ensured
because base electric generation rates are capped, the residential generation rate discount
is continued, and a residential, per kWh, bill credit is provided (Staff Initial Brief at 5;
GMEC Initial Brief at 12; OEG Initial Brief at 4; CG&E Initial Brief at 43). These parties
argue that the stipulation both ensures that customers will be able to receive stable;
relatively low-cost service even if the market price fluctuates and, also, will allow.
customers to purchase service on the competitive market. CG&E further contends that
rate certainty to consumers is provided through a stable price to compare, with
adjustments only to permit recovery of fuel and purchased power costs; a charge that
permits CG&E to recover an RSC from 75 percent of its customers; and a revenue
requirement related to the provision of reliable generation service; and rate subsidies such
as shopping credits, 'a residential discount, and a residential per kWh bill credit. CG&E
notes that the costs to maintain reliable competitive generation service include the costs
necessary to maintain an adequate reserve margin, environmental costs, environmental
allowances, taxes, transmission costs, and fuel costs. (CG&E Initial Brief at 43.)

Those in support of the stipulation argue that the consumer rate stability aspect of
the stipulation is further advanced by CG&E's agreement to withdraw its pending electric
distribution base rate cases (Case Nos. 04-680-EL-AIR and 04-681-EL-AAM). CG&E had
initially filed these cases with new rates to become effective January 1, 2005. According to
its application in Case No. 04-680, CG&E seeks an annual increase in the revenue
requirement of approximately $78.1 million. Under the stipulation, CG&E agrees to
withdraw these pending cases and refile them in 2005 so that the new rates would not
become effective until 2006. According to these parties, dismissing the distribution rate
cases is equivalent to a $78.1 million savings. (GMEC lnitial Brief at 6-7, 10; CG&E Initial
Brief at 48; OEG Initial Brief at 6.)

PSEG, OPAE, OMG, CPS and OCC argue that the stipulation does not achieve the
Commission's goal of rate certainty and stability. OPAE notes that SB 3 requires rates to
be frozen and provides that the only way distribution rates can be altered during the IvIDP
is through an increase or decrease in transmission rates, approved by FERC and a
reciprocal rebalancing of the distribution component of the rate (OPAE Initial Brief at 3),
PSEG contends that rate certainty is not achieved by the stipulation because rate
components are not fixed or predictable and because charges for fuel and taxes increase
(PSEG Reply Brief at 8). OCC argues that the stipulation fails to stabilize prices following
the end of the MDP and that a large portion of all customer charges are unavoidable by
customers (OCC Initial Brief at 13).

OCC also criticizes the stipulation by pointing out that CG&E's costs for
maintaining an adequate reserve margin, its homeland security costs, environmental
compliance, and taxes, which are included in the AAC charge, may be automatically
increased six percent per year on a cumulative basis without Commission approval, or
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more with Commission approval. OCC also notes that, under the stipulation, CG&E's fuel
and purchased power costs are subject to unlimited increases. Further, it states that the
stipulation includes a rider charged to customers for transmission and congestion char ges
that will be neither fixed nor predictable. (OCC Initial Brief at 13,15.) OCC contends that
another major flaw in the stipulation is that there is also no provision requiring that
increases in any of these costs be balanced against decreases. In addition, according to
OCC witness Pultz, the methodology used by CG&E to determine cost increases has
numerous faults. These include the failure to take into account that increasing revenue
requirements fail to recognize the depreciation of CG&E plants, the cost of equity.
calculations do not recognize present financial conditions, gross-up factors do not consider
the elimination of the gross receipts tax, and the calculations do not account for the full
benefits to CG&E of environmental upgrades. (OCC Initial Brief at 13; OCC Ex. 3A at 20).
With regard to the delay in CG&E's distribution rate case, OPAE contends that delaying a
rate case proceeding in which rates could arguably decrease is no benefit to ratepayers
(OPAE Reply Brief at 10). OCC similarly argues that there is no benefit to residential
customers from CG&E's withdrawal of a pending distribution base rate case with rates to
be effective January 1, 2006, because distribution rates for residential class cannot change
in response to a distribution rate case filing until January 1, 2006, under the provisions of
the ETP stipulation (OCC Reply Brief at 13-14).

The Commission is concerned about CG&E's proposed cost increases in two areas.
First, as pointed out by OCC, there may be cost savings that would offset cost increases
that CG&E experiences in the future. Therefore, the Commission will consider such
possible savings when it evaluates potential increases in the AAC for future years.
Second, the Commission is reluctant to authorize automatic increases in any portion of the
rates. Therefore, in order to allow the Commission to monitor increases in the cost of fuel
and economy purchased power, the Commission will modify the stipulation to require all
fuel and economy purchased power increases to be filed with the Commission on a
quarterly basis. The Commission will have a yearly review of the preceding four quarters'
filings to deternvne whether they accurately reflect actual costs incurred by CG&E.

Upon review, the Commission finds that, considering the stipulation as a whole
and taking into account the modifications to the stipulation which are made in this
opinion and order, the stipulation does provide a reasonable level of price stability for
consumers. Under the RSP, CG&E will be holding prices to a given level, other than
accounting for certain cost increases, rather than allowing generation rates to follow
market trends. The Commission will be monitoring those increases on an ongoing basis.
Without the existence of the stipulation, consumers would be subject to much greater
market fluctuations than under this plan. The Commission, in stating that it is looking for
price stability and predictability for consumers did not mean that prices must be locked
into their current levels but, rather, that stability be enhanced. The stipulation, as
modified, will clearly enhance the stability of rates.

b. Financial Stability of CG&E

CG&E contends that the stipulation provides a degree of revenue certainty for it by
allowing the recovery of some of the costs that it incurs to maintain reliable competitive
generation service to customers (CG&E Initial Brief at 43). These costs include an
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adequate reserve margin, environmental costs, environmental allowances, taxes,.
transmission costs, and fuel costs. GMEC claims that revenue certainty is provided by
permitting CG&E to recover a capped AAC charge and deferral of certain distribution
investments. GMEC also contends that revenue certainty is provided through riders to
recover costs relating to MISO transmission schedules and a tracker for transmission
congestion and other potential costs imposed by MISO. (GMEC Initial Brief at 12.)

Those opposed to the stipulation argue that CG&E can maintain financial security
by recovering its costs of environmental compliance and homeland security through sales
of power on the wholesale market (OMG Initial Brief at 19). PSEG contends that the;
stipulation will have little to do with the financial stability of the regulated retail
operations of CG&E and more to do with the financial stability of CG&E's competitive
wholesale marketing and trading activities, which under the stipulation, would continue
to be engaged in by CG&E without benefit of any corporate separation. It also argues that
CG&E will be able to undercut competitive suppliers in these wholesale markets because
CG&E's POLR customers will guarantee full cost recovery. According to PSEG, CG&E's
bids in these wholesale markets need only cover its incremental costs since all fixed costs
will be recovered from POLR castomers. (PSEG Reply Brief at 9.)

Based on the evidence, we find that the stipulation, with the modifications made in
this opinion and order, does provide CG&E with a reasonable level of financial stability.
The company will be able to anticipate a relatively level amount of revenue, and will be
assured the recovery of certain of its increases in expenses.

c. Evolution of a Competitive Market

CG&E, GMEC, and staff claim that the provisions of the stipulation enhance the
development of a competitive market. CG&E notes that, currently, several competitive
suppliers are active in CG&E's service territory and consumers should be able to obtain
service from these suppliers during the term of the stipulation (CG&E Ex. 12, at 11). In
addition, by adding fuel and purchased power to the price to compare, which are adjusted
quarterly, and making the RSC avoidable b y up to 25 percent of load, CG&E witness
Steffen daimed that the stipulation enhances the oppo ^ttes for competitive suppliers to
attract customers and become more well-established in

opportunities
service territory (CG&E

Ex. 12, at 11). In addition, under the stipulation, there are various subsidies that are
provided to market participants such as shopping credits, per kWh bill credits, and the
ability of 25 percent of load by consumer class to bypass the RSC (CG&E Initial Brief at 43-
44).

GMEC similarly claims that the stipulation will enhance the development of a
competitive market. GMEC points to a price to compare for the first 25 percent of
switched load that is equivalent to little g, arguing that this will provide CRES marketers
with the opportunity to compete for residential load in CG&E's service territory. GMEC
also notes that the cost of fuel and economy purchased power are avoidable by shop
and that this will also encourage CRES market development. (GMEC Initial Brief at 10.7

PSEG, OMG, CPS, and OCC discount the daims that the stipulation will encourage
development of a CRES market. PSEG argues that, rather than encourage the
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development of a market, the stipulation continues the status quo in which CG&E remains
the monopsony buyer and dominant supplier of power for the retail load in its service
territory. PSEG claims that this, in effect, immunizes CG&E's generation from wholesale
and retail competition and eliminates any significant risk CG&E faces with respect to such
generation (PSEG Reply Brief at 3).

OCC claims that the price to com pare under the stipulation is initially established
too low and it argues that this will hurt the development of competition (OCC Reply Brief
at 12). OCC cites to witness Corbin's testimony that, under the stipulation, for the 75
percent or more of residential load that does not avoid the RSC, the stipulation creates the
same, higher generation rate for consumers in comparison with the origmal proposal by
CG&E, while the price to compare is still initially too low (OCC Ex. 6, at 8).

OMG and CPS argue that the price to compare is equivalent to the unbundled cost
of generation from CG&E's transition case, less the RTC and the RSC charges. OMG ancl
CPS note that CG&E's calculation of little g is not based on any actual sales. According to
OMG/CPS witness Lacey, little g is approximately 19 to 25 percent less than the
unbundled rate for the D5 and DP tariff schedules and, therefore, CRES providers will
have to deliver power that is priced 19 to 25 percent less than CG&E's price at it last rate
increase case (OMG/CPS Brief at 25, 30; OMG Ex. 13, at Attachment FL-3). Further, Mr.
Lacey testified that the stipulation price to compare is both lower than the incentivized
shopping credit for most commercial and industrial customers, and significantly lower
than the current shopping credit, resulting in a detrimental impact on competition (OMG
Ex. 13, at 10).

The Commission is very concerned about the impact that the stipulation may have
on competition. As part of the stipulation, the first 25 percent of a load for each customer
class that switches to a CRES avoids the RSC charge. While we note that the level of
switching for all nonresidential das'ses of customers has reached the 20 percent threshold,
there are two disturbing patterns that have emerged. First, the 20 percent level of
switching that was reached on July 16, 2002, fell below the 20 percent level on June 13,
2003, and has remained below that 20 percent threshold (CG&E Ex. 4, at attachment WLG-
1). Second, while the commercial and industrial classes exceeded the 20 percent level
during the 2002-2003 years, only the industrial class reached to the 25 percent level and,
even for that group, the 25 percent level was only maintained for three months. Clearly,
shopping by these customer classes does not exhibit the vigor that the Commission
envisioned. More encouragement to these customer classes is required. While it appears
that the price to compare for those customers who avoid the RSC is such that competition
will be encouraged, it also appears that competition may not be enhanced at the price to
compare for the remainder of the customers. Accordingly, we believe that the percentage
of shopping customers in these classes that can avoid ^ie RSC charge should be increased
from the 25 percent level, as set forth in the stipulation to 50 percent of the customers in
the class. We believe that this will encourage the development of the nonresidential CRES
market in CG&E's service territory as was envisioned in 0 3. We do not believe that this
modification is necessary for the residential market, as the percentage of resideniial
consumers who are shopping has never even approached the 25 percent level. With this
modification, we find that the stipulation is reasonably likely to enhance the development
of the retail market for generation in CG&E's territory.
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The Commission notes that, under paragraph 4(D) of the stipulation, nonresidential.
consumers are required to provide a minimum of 90 days' notice to CG&E of the effective
date of a contract with a CRES provider in order to be a part of the group that may avoid
the RSC. Based on the date of this opinion and order, this deadline may not be feasible for;
some customers. Therefore, with regard to any customer for whom notice is not feasible :
due to the date of this opinion and order, 60 days' notice shalt be provided to CG&E.

C. Does the settlement package violate any jm r t regulatory principle or

1. Com 'ance with Avnlicable L

practic ?

Competitive retail electric service is covered by Chapter 4928 of the Ohio Revised
Code, which is the codification of SB 3. The Ohio legislature stated that its policy is, inter
atia, to ensure the availability of adequate, reliable, safe, efficient, nondisc*+m;.,atory, and
reasonably priced electricity, on an unbundled basis; to ensure that diverse supplies and
suppliers give consumers effective choice over their selection of supplies and suppliers;
and to ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a
competitive retail electric service or to a product or service other than retail electric service,
and vice versa. Section 4928.02, Ohio Revised Code.

In order to fulfill its goals, the legislature provided that each electric distribution
utility (EDU) is required to take certain actions, after its MDP, a time during which the
legislature anticipated that a competitive electric market would develop. The statute
provides as follows:

(A) After its market development period, an electric distribution utility in
this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a market-based
standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers,
induding a firm supply of electric generation service. Such offer shaA
be filed with the publlc utilities commission under section 490918 of
the Revised Code.

(B) After that market development period, each electric distribution
utility also shall offer customers within its certified territory an
option to purchase competitive retail electric service the price of
which is determined through a competitive bidding process.... At
the election of the electric distribution utility, and approval of the
commission, the competitive bidding option under this division may
be used as the market-based standard offer required by division (A)
of this section. The commission may determine at any time that a
competitive bidding process is not required, if other means to
accomplish generally the same option for customers is readily
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available in the market and a reasonable means for customer
participation is developed.

Section 4928.14, Ohio Revised Code.

The Commission has adopted rules to effectuate SB 3, including the provision of a
market-based standard service offer and a competitive bidding process, under Sectioii
4928.14, Ohio Revised Code. The Commission's rules provide the following:

(A) Pursuant to division (A) of section 4928.14 of the Revised Code, after
its market development period, each EDU in this state shall provide
consumers, on a comparable and nondiscriminatory basis within its
certified territory, a market-based standard service offer of all
competitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric
generation service. Pursuant to di'vision (B) of section 4928.14 of the
Revised Code, each EDU also shall offer customers within its certified
territory an option to purchase competitive retail electric service the
price of which is determined through a competitive bidding process..

(B) The commission may waive any requirement of Chapter 4901:1-35 of
the Administrative Code for good cause shown or upon its own
motion.

(C) Notwithstanding the requirements of rule 4901:1-35-03 of the
Administrative Code and the attached appendices A and B of that
nile, the EDU may propose a plan for a standard service offer and/or
competitive bidding process that varies from these rules where there
is substantial support from a number of interested stakeholders.

Rule 4901:1-35-02, O.A.C.

In addition to provisions requiring a market-based standard service offer and a
competitive bidding process, Ohio law also indudes a section addressing corporate
separation.

Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised
Code and beginning on the starting date of competitive retail electric
service, no electric utility shall engage in this state, either directly or through
an affiliate, in the businesses of supplying a noncompetitive retail electric
service and supplying a competitive retail electric service, or in the
businesses of supplying a noncompetitive retail electric service and
supplying a product or service other than retail electric service, unless the
utility implements and operates under a corporate separation plan that is
approved by the public utilities commission under this section, is consistent
with the policy specified in section 4928.02 of the Revised, Code, and
achieves all of the ^isted goals].
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Section 4928.17(A), Ohio Revised Code.

The signatory parties submit that the stipulation satisfies policy goals of SB 3 and
does not violate any legal requirements. The nonsignatory parties. disagree. The elements
of that disagreement will be discussed individually.

(a) W ould the Stipulation End theNonresidential MDP in
Violation of Law or Commission Rule or Order?

The stipulation would terminate the MDP for nonresidential customers on
December 31, 2004, and for residential customers of December 31, 2005. (joint Ex. 1, at
Paras. 1, 2.) The parties dispute whether or not this is permissible.

The termination of the MDP is controlled by both Ol1io law and the ETP stipulation.
Section 4928.40(B)(2), Revised Code, provides that the MDP is not to end prior to
December 31, 2005, unless the Commission orders an earlier termination for a given
customer class on the basis that there is either 20 percent switching rate in that class or
effective competition in the utility's certified territory. The ETP stipulation, as discussed
in the ETP opinion, provides that, while the MDP for residential consumers will not end
prior to December 31, 2005, CG&E may end the MDP for nonresidential consumers when
20 percent of a given class switches the purchase of its generation supply to a certified
supplier.10 Thus, the termination of the MDP for nonresidential customers on December
31, 2004, is only permissible if the Commission finds twenty percent switching for those
customers, or effective competition.

OMA, in its initial post-hearing brief, argues that CG&E's attempt to end the
nonresidential MDP at this time should be rejected, as the level of switching in the
industrial class is less than 20 pertent. As support for its position, OMA points to the
testimony at the hearing by CG&E witness Stevie, who adopted the pre-filed testimony of
CG&E witness Greene. Mr. Stevie, according to OMA, was "correcting the pre-filed
testimony" in stating that the industrial switching level is 19.87 percent. OMP, also notes
that Staff witness Cahaan stated that he had concluded that the appropriate level had been
switched only on the basis of CG&E's representation that it had reached 20 percent.
(OMA Brief at 2-3.)

CG&E replied to OMA's argument, stating that it has met both the 20 percent
threshold and the effective competition test. As to the threshold, CG&E asserts that Dr.
Stevie, by adopting Mr. Greene's testimony, confirmed that CG&E reached the 20 percent
level during 2002. It notes that this evidence was not contradicted by any party and that
the statute does not require the threshold level to be maintained for any specified period of
time. The company also notes that effective competition is demonstrated by its having

10 The stipulation also provides that, in the event of a termination of the MDP prior to December 31, 2005,
the rate freeze on nonswitchin g customers in that class, and the rate freeze for transmission, distribution
and ancillary service on switching customers will end. The shopping credits on switched customers
would continue through 2005. The RTC would continue to be collected through 2010. (E[T' opinion at
6)
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reached 20 percent switching and by the existence of five active CRES providers in its
territory. (CG&E Reply Brief at 41-43.)

The Commission finds that the statutory threshold of 20 percent has been met for all
nonresidential classes of customers of CG&E. CG&E witness Greene testified in writing as:
to the manner in which CG&E determines its level of switching and the level of switching:
that it was then experiencing. As of Apri19, 2004, he reported that the commercial class
had 22.1 percent switched, the industrial class had 21.5 percent switched, the pubtic
authority class had 19.5 percent switched, and the residential class had 5.0 percent
switched. At the hearing, Mr. Greene was not present, but his testimony was adopted and
sponsored by Dr. Stevie, with certain amendments. Although OMA descn`bes Dr. Stevie's
revision of Mr. Greene s numbers as corrections, the actual testimon y differs from that
conclusion. Dr. Stevie stated that he would "like to update the switching percentages."
He supplied a new effective date for his numbers, bringing them current to May 14, 2004.
As of that date, the commercial dass had risen to 22.04 percent the industtial class had
fallen to 19.87 percent the public authority class had increased to 20.37 percent and the
re sidential class had dropped to 4.9 percent. (Tr. II at I32-134.) It should also be noted
that Mr. Greene's written testimony, adopted by Dr. Stevie, also included a chart showing
the history of customer switching by class. According to that information the commercial
dass first passed the 20 percent level on July 11, 2002, the industrial class on May 26, 2002,
and the public authority class on July 16, 2002. While the statute states that the MDP may
be ended early by a Commission finding that there is 20 percent switching, the
Commission does not construe that provision to require that the threshold must
necessarily be maintained until the date of the Commission's determination. Rather, the
Commission may find that the level has been attained and that the company is therefore
eligible to request early termination.

In addition, the Commission finds that the statutorily required "effective
competition" in the nonresidential rlasses of customers of CG&E has been sh.own, on the
basis of (a) all three of those classes having surpassed 20 percent switching in 2002, (b) the
20 percent level having been maintained for the commercial class through the present, for
the industrial class until the middle of 2004, and for the public authority class until July
2003, with no class having fallen off substantially from the 20 percent level, and (c) the
presence of five active CRBS suppliers in the territory. Therefore, it is permissible for the
nonresidential MDP to be terminated as of December 31, 2004.

(b) Does the Stipulation offer a Market-Based Standard Service
Offer?

CG&E contends that the RSP established in the stipulation would offer a market-
based standard service offer, in compliance with the terms of Section 4928.14(A), Revised
Code. The company states that the RSP complies with the statute "because it is consistent
with other market prices for this service and is therefore reasonable." (CG&E brief at 15.)
For purposes of showing such consistency, CG&E witness Judah L. Rose analyzed the
price to compare under the stipulation, comparing it with three other price determinations
to analyze whether or not it is "consistent with other market prices."
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First, Mr. Rose considered the price that would result from the application of the
CMO MBSSO that was the subject of CG&E's initial application in this proceeding. Mr.
Rose's theory in doing so was that, since the CMO MBSSO is intended to recreate the price
that CRES providers would offer in a competitive market for one-year fixed price service
(CG&E Ex. 7, at 7), if the CMO MBSSO can be below the price to compare calculated
pursuant to the stipulation, then competitors could offer consumers lower prices (CG&E
Ex. 7, at 42; CG&E Ex. 8, at 3).

A basic understanding of the CMO MBSSO will be helpful in understanding Mr.
Rose's analysis. The CMO MBSSO is based on monthly price indices in the "into Cinergy"
market. The CMO MBSSO would then adjust the base price to reflect a number of factors,
such as a reflection of the company's payment of closer to the ask price than the bid price;
a covariance factor to cover the risk of unknown future usage; an estimated loss charge to
cover physical losses; a supply management fee to cover scheduling, balancing,,
procurement and risk management, hourly adjustment, load following, odd lots and
floats, and migration; an operating risk adjustment to cover commodity-related risks such
as booking and settlement error, modeling error and forecasting; a.credit adjustment to
cover uncollectible accounts; a fixed POLR rider to cover physical generating capacity; a
variable POLR rider to cover costs of call options related to the risk of customers returning
to CG&E; a market true-up adjustment to recoup costs of liquidating hedges related to
customers leaving CG&E; an adjustment to eliminate prices higher than the 98' percentile,
and to subsequently track and recover those prices; and a flex down option to allow CG&E
to lower its price to meet competition in certain circumstances. (CG&E Initial Brief at 53-
54.)

In comparing the CMO MBSSO price with the prices under the stipulation, Mr.
Rose made alterations to the CMO MBSSO prices, lowering power prices (using 2003
levels rather than 2004), adding greater load shape information and nonblock pricing,
using lower margins, and using lower supply management fees, which he stated might
come about due to lower costs, lower risks, or greater competition. (CG&E Ex. 8, at 2-3.)
CG&E asserts that certain of these adjustments "represent actual conditions that
reasonably could be expected to occur in the competitive market." Others, it says, "are
reasonable because these cost components of the [CMO MBSSO] are likely to decrease over
time as CG&E and other competitors acquire more knowledge and experience in
providing competitive retail electric generation service in CG&E's service territory."
(CG&E Brief at 18.) Following these adjustments, Mr. Rose found that the CMO MBSSO
might be above, below, or close to the price to compare determined under the provisions
of the stipulation, depending on market conditions (Id. at 3). Mr. Rose thus proclaimed
that the stipulation price is "non-predatory and can support competition ..."(Id. at 3.)

Next, Mr. Rose compared the price under the stipulation to generation rates for
other Ohio utilities. He found that these prices are comparable and concluded that the
stipulation price is, therefore, not predatory. (Id. at 4.)

Finally, CG&E's witness Rose considered actual prices at which some CRES
providers have contracted to provide retail service. He stated that this comparison shows
that actual prices are below CG&E's likely price to compare under the stipulation. (Id. at
4.)
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CG&E also contends that the rate to be charged under the stipulation is a market-.
based standard service offer, as required by law, on other bases. The company points out-
that, since it is a net purchaser of power in the wholesale market and the stipulation would
require it to charge its economy purchased power costs as part of its price to compare, the
stipulation would result in the equivalent of a wholesale market rate. (CG&E Brief at 23.)
CG&E also asserts that the rates in the stipulation compare favorably to other market
prices that were discussed by the Commission in its June 9, 2004, opinion and order in the:
post-MDP case for FirstEnergy Corp. In the Matter of the Applications of Ohio Edison
Company, The Cleveland Electric Illuminating Company and The Toledo Edison Company for
Authority to Continue and Modify Certain Regulatory Accounting Practices and Procedures, for
Tariff Approvals and to Establish Rates and Other Charges Including Regulatory Transition
Charges Following the Market Development Period, Case No. 03-2144-EL-ATA (FirstEnergy
RSP case). Finally, the company reasons that the rates under the stipulation are market-
based since they result from arm's length settlement negotiations among various
stakeholder groups. It cites the Commission's decision in the DP&L RSP case as proof that
the Commission will accept this rationale for rates being market-based.

Staff comments that it believes the stipulation's rates to be market based because
customers have an option to shop, because the stabilized price under the stipulation can be
changed by the same sorts of items that would drive changes in market prices, and
because of the signatory parties' agreement to rates and processes for change under the
stipulation. (Staff Initial Brief at 6-7.)

The nonsignatory parties do not believe that the stipulation results in a market-
based standard service offer. OCC states, initially, that the rate in the stipulation is not
market based because "[a] proper market-based standard service offer would depend on
CC&E's purchases of electricity in the generation market . ..:' (OCC Brief at 12. See also
OCC Reply Brief at 18.) Further, as the stipulation rate is based on a "legacy rate" front
CG&E's last rate case, OCC argues that it cannot, by defudtion, be a market-based rate. In
addition, OCC criticizes the stipulation rate on the bases that it is uncertain and unstable
from the point of view of the customers and that it is expensive, after consideration of the
various price adjustments that are included in the proposal (Id. at 13).

As to CG&E's comparison of the stipulation rate with generation rates charged by
other utilities, OCC points out the testimony by OCC witness Talbot criticizing the
adjustmenta made by CG&E to the CMO MBSSO in its use of that rate as a comparison to
the stipulation rate. OCC argues that the "five major downward adjustments" to the CMO
MBSSO in this regard totally undermine its validity and render it worthless as a
comparison model. (Id. at 41-42; OCC Ex. 2, at 6.)

OMG and CFS also argue against the rate in the stipulation being considered a
market-based rate. They note that those rates "do not evolve from what a willing buyer
and willing seller would agree upon and thus cannot be considered 'market based: "
(OMG/CPS Brief at 30.) Further, OMG and Cl'S explain that, since the rate is based on the
unbundled cost of generation and subtracting regulatory transition costs, a CRES provider
would have to deliver generation at "19% to 25 o less than CG&E did in its last rate case."
(Id. at 30.)
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Like OCC, OMG and CPS attempt to refute CG&E witness Rose comparisons of the
stipulation rate with other data. OMG and CPS submit that the comparison with prices
being charged by CRES providers is not appropriate, since the prices were 2003 prices for
2004 delivery, while the period in question is 2005-2008, and since the Iisted CRES prices
are for all classes of customers and for deHvery in other service areas. OMG and CPS also
argue that the comparison with CMO MBSSO prices is unhelpful since the CMO MBSSO is,
merely a"projection based on survey data and does not reflect what actual sales for a.
future period may be. (Id. at 31-32.)

OPAE similarly argues that the stipulation does not include a market-based
standard service offer. Rather, it reasons that there can be no market based standard .
service offer when it has been shown that there is no market that would support
competition. (OPAE Initial Brief at 4.)

PSEG also contends that the stipulation fails to adopt a market-based rate. It
describes the stipulation as putting in place a cost-based rate, noting that the stipulati on's
rates are based^on CG&E's costs of providing generation service, as determined in its last
rate case, plus the RSC, plus recovery for certain types of incremental costs." (PSEG Reply
Brief at 4, quoting CG&E Initial Brief at 32.)

The Commission finds that the rate under the stipulation is a market-based rate.
The Commission notes that Section 4928.14, Revised Code, allows it flexibility in
approving processes for determining market-based rates for the standard service offer.
The Commission finds that the stipulation was negotiated among five suppliers and
organizations representing various categories of consumers, from low income residential
consumers to large industrial users. The stipulation also includes provisions that provide
for changes to reflect changes in certain costs. In addition, the stipulation, as revised by
this opinion and order, allows the'Commission to monitor the prices and confirm that,
over time, those prices remain market-based and that consumers have adequate options
for choosing among generation suppliers. .

(c) Does the Stipulation Lncl e a Comnetitive Bidding Process?

As quoted above, Section 4928.14, Revised Code, requires that, after the end of the
MDP, an electric utility will provide a market-based standard service offer of all CRES
necessary to maintain essential electric service to consumers and the option to purchase
CRES at a price which is determined through a competitive bidding process. Section
4928.14, Revised Code, also provides that the competitive bidding process may be
replaced with other means to accomplish generally the same option for customers.

Under provision 13 of the stipulation, the parties agree that the Commission may
determine and implement a process to test CG&E's price to compare against the market
price, using the price for the first 25 percent of load of each consumer class to switch to a
CRES provider. Also, under the stipulation, if the price to compare is significantly
different than the bid price, either the Commission or CG&E may begin discussions with
all parties to continue, amend, or terminate the stipulation.
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CG&E contends that this provision of the stipulation complies with Section
4928.14(B), Revised Code. CG&E points out that the Commission may, under the statute,
determine at any time that a competitive bidding process is not required if other means to
accomplish generally the same option for customers is readily available in the market and
a reasonable means for customer participation is developed (CG&E Initial Brief at 24-25).
CG&E claims that, since under the stipulation, the Commission may at any time determine
and implement a competitive bidding process to test CG&E's price to compare against the
market price, it complies with the statute. CG&E also argues that the stipulation complies
with the statute because it provides an option for the Commission to conduct a
competitive bidding process at any time, including terms that permit consumers to receive
the information necessary to evaluate and choose winning bidders, and a process for the
parties to modify or terminate the stipulation if the price to compare is significantly'
different from the bid price (CG&E Initial Brief at 26).

In the aiternative, CG&E requests that the Commission find that a competitive
bidding process is not required because other means to accomplish generally the same
option for customers are readily available in the market and a reasonable means exists for
customer.participation. According to CG&E, the other means to accomplish the same
result are the competitive bidding process provided under the stipulation, the option to
purchase power directly from CRES providers, the option to aggregate, and the option to
purchase power from CG&E at a market-based rate (CG&E Initial Brief at 27). Finally,
CG&E azgues that its market-based rates are equlvalent to a competitively bid rate, given
that: (1) the stipulation provides for CG&E to charge its economy purchased power costs
as part of its price to compare z1 (2) CG&E is a net purchaser of power;iZ and (3) given

w boYs testimony at hearing that this will result in the equivalent ofOCC witness Neil H. Tal
a holesale market rate13 To the extent that the stipulation also contains unavoidable
generation charges, CG&E believes that these charges are appro priate compensation to
CG&E for providing POLR servioe. (CG&E Initial Brief at 27.)

OPAE, PSEG, OMG, CPS, and OCC all argue that Provision 13 of the stipulation
fails to meet the requirements of Section 4909.14(B), Revised Code. They claim that the
system proposed in the stipulation isn't actually available to customers because it only
provides a process to test whether the market can produce rates that are lower than or
competitive with the rates established by the RSP. And, if those rates could be lower than
or competitive with the stipulation's rates, it only provides that discussions on what steps
to take will begin. Further, they argue that the term "significantly differenY' is not defined
ey bid will actually be selected. As a result,and that there is no guarantee that any winning

will acally be submitted. They also argue that theth claim that few if any bids ta
stipulation is inconsistent with the Commission's decision in the £irstEnergy RSP case, in
which the Commission intends to use the results of a competitive btdding process if the
rates are found to be competitive. These parties urge the Commission to consider placing
on CG&E the same directives it placed upon FirstEnergy in its RSP. They also argue that
system in the stipulation fails to follow current administrahve rules relating to competitive
bidding processes. They argue that the rules require, among other thinge, that the

11 Joint Exhibit 1 at 13.
12 CG&E Exhibit 11 at Attachment JPS-7.
13 Tr. IV at 95-96.
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competitive bidding process be conducted by a third party auctioneer; that there be at least
two bids, one for residential and small commercial and the other for large commercial and
industrial customers; and that the competitive bid-out be for a fixed price. Finally, they
urge the Commission to consider other directives such as following a declining clock
auction, as used in the New Jersey model referenced by the Commission in its FirstEner gy
order, or using a process of generation service procurement, such as a portfolio approach,
in order to provide the greatest benefit for customers.

As we have previously stated in the FirstEnergy RSP case, the Commission has
substantial discretion in approving the process for a market-based standard service offer
and competitive bidding process. We find that the procedure established by the
stipulation offers a reasonable alternative to a more traditional competitive bidding
process, provides for a reasonable means of customer participation through the various
options that are open to customers under the RSP, and fulfills the statutory requirements
for a competitive bidding process. We are not directing that a bidding process be:
conducted by CG&E at this time as was required in the FirstEnergy RSP case, as the
amount of competition and the current pricing levels distinguish the two situations.

(d) Is the S ' ulation Discriminat=?

As noted above, Section 4928.14, Revised Code, requires that service provided by
EDUs be nondiscriminatory. OCC contends that the stipulation discriuninates against
those consumers who do not fall within the first 25 percent to switch, as they will not be
able to, avoid the RSC (OCC Brief at 31). Specifically, OCC notes that residential
consumers who are already switched when the plan goes into effect will not have to
submit a request to avoid the RSC (Id. at 33) and that not all customers will have equal
opportunity to learn about or participate in the possible avoidance of the RSC (Id. at 34).

CGBrE argues that similarly situated consumers would be charged the same rates
and dissimilar consumers would be charged different prices. CG&E believes that the
stipulation is not discriminatory, as similar customers contacting the company at the same
time would be treated similarly and because every consumer has an equal opportunity to
avoid the RSC (CG&E Initial Brief at 35-36). To these arguments, OCC replies that the
stipulation is an "invitation to pervasive discrimination" and that not all consumers do
have equal access, since some are "grandfathered." (OCC Reply Brief at 25-26.)

The Commission does not find that there is material discrimination present in the
stipulation. While some consumers will be "grandfathered" due to their having switched
to a CRES provider prior to January 1, 2006, any consumer may become a part of that
group. The Commission also does not believe that there is any evidence that lack of
knowledge of the program may be used to discriminate against some consumers.
Therefore, the Commission finds that the stipulation is nondiscriminatory.

(e) Does thP AAC in the Sti pulation Create a Subsi^ is it Anti-
Competitive, or is it Unreasonable?

OIvfG and CPS urge the Commission to find that the stipulation creates a subsidy
from shopping customers to standard service offer castomers, due to the fact that certain
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costs of generation are made unavoidable rather than being part of the cost to compare.
Cross-subsidies are prohibited by Section 4928.02(G), Revised Code. Specifically, OMGi
and CPS reason that environmental compGance costs and homeland security costs should
be part of the cost of generation (and therefore avoidable by shopping consumers), since
any entity which generates electric power must comply with these requirements. This is
inequitable, and creates a subsidy, according to OMG and CPS, since the sho pping
consumers do not buy the power that is generated in consequence of the payment of these
costs. Rather, OMG and CPS note that the shoppers must pay similar costs to their CRES
providers. (OMG / CPS Brief at 15-18.)

Similarly, OMG and CPS argue that the cost of CG&E's reserve margin is also a
generation expense that should be avoidable by shoppers. OMG and CPS point out that a
nonresidential shoppmg customer who avoids the RSP would get no benefit from CG&E's
reserve margin, as that customer would be required to waive POLR service. (Id. at 20-23.)
In addition, OMG and CPS submit that no capacity for returning shoppers will be needed
after MI3O Day 2, since the task of balancing demand and generation wiIl then be the task
of MISO (Id. at 23,25).

CG&E responds to these arguments by stating that the payment to CG&E by
shoppers, for environmentai, security, tax, emissions allowances, and reserve capacity, is
intended to compensate CG&E for its statutory POLR service (CG&E Reply Brief at 19). It
also suggests that, under MISO Day 2, the CRES providers will not have to hold reserve
capacity but may, instead, rely on CG&E's reserve capacity (Id. at 20). Finally, as to
MISO's capacity management, CG&E stresses that OMG witness McNamara's testimony
confirmed that MISO will vide economic efficiencies in the capacity market sometime
after Day 2 begins (Id. at 22^

OMG and CPS note further that nonresidential shoppers who avoid the RSC may
not return to standard service offer but, rather, can only return to CG&E at CG&E's
highest incremental cost. Thus, OMG and CPS say, it is illogical to charge those customers
for the costs to comply with environmental and security requirements for plants that are
not pledged to serve them. (OMG/CPS Reply Brief at 18.) OMG and CPS, finally, note
that power that is not sold by CG&E to shoppers is available for it to sell on the wholesale
market, thereby enabling it to recover more of its environmental and security costs. (Id. at
18-19.)

The stipulation provides that, on an annual basis, CG&E may increase its AAC
charge, based on increases in its expenses related to environmental costs, emissions
charges, homeland security, taxes, and excess capacity. Pursuant to that document, the
increases in these charges are capped at eight percent of "little g" for nonresidential
consumers and are capped on a sliding scale of five to eight percent of "little g" for
residential consumers (with 2005 collections waived for residential consumers). The
proposal would allow the company, however, to increase the AAC charge by six percent
annually, without any showing of actual increased charges. A!I of that AAC charge under
the stipulation is to be paid by all consumers, regardless of what provider supplies their
generation service.
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The Commission does not find that the AAC creates a subsidy, as CG&E does have
expenses related to its statutory obligation to provide POLR service. However, as
discussed below, the Commission does have certain concerns regarding the appropriate
reserve capacity and the reasonableness of the system for determining appropriate annual
increases.

(1) Reserve Canacib^

OMG and CPS argue that, under the stipulation, a separate reserve margin cost is
part of the AAC charge that is applied to all customers, those shopping and those not,
shopping. They also complain that CG&E seeks a reserve margin of 17 percent of its
anticipated total peak demand on its system, priced at $64 per kWh per year. According to
witness Steffens, the cost of the reserve margin in the AAC calculation will exceed $52.
million for the first year, or close to half of all AAC charges (CG&E application at 7; Joint
Ex. 1, attachment JPS-7). OMG and CPS claim that, under the stipulation, despite
commercial and industrial customers having paid for POLR service, they are not assured
of firm service because they must prepare to be disconnected if insufficient power is
available despite their having paid for reserve margin (OMG/CPS Brlef at 22). OMG and
CPS argue that, because these customers are not assured of firm service, they should not
be charged a POLR fee to insure firm service.

OMG and CPS also claim that CG&E should not purchase capacity rights beyond
the needs of standard service offer customers beyond MLSO Day 2. First, OMG and CPS
argue that there is no evidence in the record that capacity will not be available in the
market in 2005 or beyond (OMG/CPS Brief at 24). Further, because the stipulation
requires returning customers to pay the incremental cost of obtaining back-up service,
CG&E is at little fmancial risk other than for collecting payment. OMG and CPS also claim
that, prior to MISO Day 2, CG&E remains responsible for securing sufficient capacity in
the event a shopping customer's CRES provider fails. However, under MLSO Day 2,
CG&E no longer should purchase capacity rights beyond the needs of its SSO customers
because (a) balancing demand and generation will then be the task of MISO and (b)
market participants that are provided generation will be charged according to the MISO
tariff and will have to post appropriate security (OMG/CPS Brief at 23). Further, OMG
and CPS contend that no strong case has been made for the claim that CG&E should
purchase an additional amount of reserve capacity to cover a defaulting CRES provider.
OMG and CPS claim that, because reserve margins are a reliability cost of providing
generation, the cost of the reserve margins should be in the generation component and not
in the unavoidable AAC charge (OMG / CPS Brief at 24-25).

Discussing the reserves planned under the company's filings, prior to the
stipulation, OCC states that CG&E does not need to hold a reserve margin to meet the
entire load in its service territory. It cites to OCC witness TalboYs testimony that the East
Central Area Reliability Council (ECAR) has projected reserve margins of over 38 percent
through 2008 (OCC Ex. 1, at 56). OCC claims that, with this much capacity available in the
region, CG&E should recover costs for just enough reserve margin to meet its own load.
OCC also argues that the level of risk associated with supplier default and customer return
is too uncertain to justify any level of coverage of the risk. OCC claims that much of the
risk of default is mitigated because CG&E requires CRES providers to meet certain
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financial and technical criteria and because suppliers provide financial guarantees to cover
the risk of default. Thus, according to OCC, a lower level of coverage is needed. (OCC
Brief at 49-50.)

CG&E asserts that OMG and CPS's arguments regarding the reserve capacity are
without merit. It contends that a reserve capacity is necessary for it to maintain a firm
supply of competitive retail electric generation service for all consumers. It argues that
winning bidders do not have the statutory POLR obligation set forth in Section 4928.14(A),
Revised Code and can walk away from their contract obligations while CG&E still has the
POLR obligation for the reserve capacity at the market price (CG&E Reply Brief at 20):
Further, under Provision 11 of the stipulation, the reserve capacity costs for CRES
providers will be reduced when MISO Day 2 becomes effective because CRES providers
will be permitted to rely on CG&E's reserve capacity at no charge ()t. Ex. 1, at 2). CG&E
also claims that OMG and CPS mischaracterize Mr. McNamara's testimony and that he
noted that 1vILS0 will provide economic efficiencies in the capacity markets and that such
efficiencies will not be available for one to three years after the Day 2 market begins in
March 2005, if at all (Tr. VI at 46-47). According to CG&E, W. McNamara also testified
that, if CG&E has low cost capacity it should maintain it to provide a cost advantage for its
consumers, because this will benefit all consumers (CG&E Brief at 22-23; Tr. VI at 46-47).

In its brief, IEU cites to Constellation witness Michael Smith, who testified that a
Day 2 market, implemented by MISO, would provide centralized dispatch of generation,
day ahead and real-time energy markets, and locational market pricing. However, he also
noted that implementation of the MISO Day 2 market will enhance overall system
reliability. While IEi7 notes that the development of an effecti ve market has been more
difPicult and taken longer than expected Il?LI daims that the market continues to develop
safely and will protect consumers against market deficiencies. (IEU Initlal Brief at 10,13.)

The evidence demonstrates that the reserve margin parameters, as set forth in the
stipulation, as modified, are reasonable. As noted by CG&E, CRES providers of
generation have no POLR obligation. As a result, these entities can decline to provide
power and, in that event, the Commission will require CG&E to provide service, thus
necessitating reserve capacfty. Paragraph five of the stipulation also allows market
participants to rely on CG&E's reserve capacity to ensure compliance with an RTO's or
state's reliability obligation. At this point in time, the Commission finds reasonable the
reserve capacity leveLs established in the stipulation, as those tevels impact the stipulation
during 2005. Nevertheless, the nonsignatory parties raise a legitimate issue whether,
under MISO Day 2, CG&E should purchase capacity rights beyond the needs of SSO
customers, because MISO will have the obligation to balance demand and generation. As
will be discussed in the next section, the Commission will require CG&E to obtain
Commission approval for any increases in the AAC. Therefore, the Commission will be in
a position to continue to review the actual impact of IbIISO Day 2 on CG&E's costs and
need to provide reserve capacity after MISO Day 2 has gone into effect.

(2) SyjAem for Determining Increases to AAC

As described above, the stipulation would provide for a minimum level of annual
increases to the AAC (six percent) and a maximum level of such increases (eight percent,
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after proof of corresponding costs). The Commission is concerned that this system may be
fair and reasonable to neither consumers nor the company. The automatic floor would
impose on consumers an increase when no increase mi^t be warranted. The cap would
limit the company's recovery of legitimate expenses. Therefore, rather than instituting an
artificial floor and cap on the AAC increases, the Commission wiA, when requested by
CG&E but no more often than annually,14 determine the appropriate level of possible.
increase in the AAC charge, and the appropriate level of avoidability by shopping:
customers, on the basis of its consideration of CG&E's proven expenses in these categories,,
the development of the market in each consumer class, off-system sales by CG&E in the:
marketplace, the impact of MISO Day 2 on the market, and such other factors as it may
deem appropriate from time to time. No increases in the AAC will be allowed without
Commission approval. It is the Commission's goal to ensure that prices remain market-
based and that consumers have adequate options for choosing alternate generation
suppliers, while assuring a reasonable level of revenue stability for the company.

In Attachment JPS-2 of the stipulation, CG&E presented calculations of its 2004
costs for reserve margin, emission allowances, environmental compliance, homelAnd
security, and taxes, a portion of which CG&E seeks to recover in 2005. Those costs total
$107,514,533, according to CG&E. The calculation continues by findi ng that those costs
would allow CG&E an eight percent AAC increase under the terms of the stipulation, all
of which would be paid by all consumers, whether they purchase their generatlon from
CG&E or from a CRES provider.

It was the intent of the signatory parties to determine, in the stipulation, the
appropriate AAC increase for 2005. The Commission has no reason to dispute the
accuracy of the figures presented by CG&E for its 2004 costs in these categories. However,
the Commission is convinced that CG&E may be recovering some percentage of these
costs through off-system sales and, also, is aware that MISO Day 2 is scheduled to take
effect on March 1, M. The Comsitission is also co gnizant of the rate shock that would
result from a dramatic increase in a single year. Therefore, the Commission will only
allow costs of $53,757,267 to be considered in justifying the AAC increase for 2005, a$
compared with the $60,172,508 that would have been recoverable pursuant to the eight
percent cap under the stipulation.

With regard to development of the nonresidential generation market in 2005, the
Commission notes that approximately 20 percent of each nonresidential consumer class is
shopping. This reflects some progress in the development of the market. According to the
testimony of CG&E witness Greene, all three nonresidential classes of consumers reached
a 20 percent shopping level between May 26, 2002, and July 16, 2002. Since that time,
however, they have all remained within a few percentage points of that level. (Attachment
WLG-1 to CG&E Ex. 4.) In order to ensure that shipping levels continue to increase, the
Commission finds that addditional encouragement of this market is appropriate. Upon
consideration of all of these factors, the Commission finds that 100 percent of the AAC
should therefore be avoidable by shopping consumers during 2005. Further, to ensure the
competitive market continues to develop, both the amount of recovery and the percentage

14 The Commission suggests that CG&E coordinate any requests that it may make to the Commission for
AAC increases with periodic filings that it may be required to make with MISO.
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that may be avoidable will be reviewed by the Commission when it considers the AAC for
subsequent years, based on the facts as they then appear.

Because the AAC is intended to compensate CG&E for its POLR responsibilities,
and because the Commission, after the modifications in this opinion and order, will be in a
position to monitor at least the company's expenses, the market, trading activities by the
company, and the workings of MISO, the Commission finds that the increase to the AAC.
for 2005 and the level of unavoidability of the AAC for 2005 that are authorized in this.
opinion and order will be reasonable, not anticompetitive, and not likely to create a
subsidy. The Commission will determine whether any subsequent AAC increases or
changes to the level of avoidability are reasonable, not anticompetitive, and not likely to
create a subsidy, at the time that it considers any such application from the company.

(fl Should the Stipulation Remure CG&E to Complete its
Cotpgrate 5=azation7

Section 4928.17, Revised Code, prohibits electric utilities from engaging in certain
noncompetitive and competitive businesses unless it implements arid o perates under a
corporate separation plan w ,CG&E hich satisfies a number of conditions. Under the ETP opinional

had a corporate sepazation plan that required it to complete its structur
laiion prvides that C G&E would not be requiredsepazation by th e end of 2004. Th e sti pu o

to transfer generating assets to an electric wholesale generator by the end of 2004:
Approval of this provision would thus bean amendment of its corporate separation plan.

OCC; OMG, and CPS submit that CG&E should be required to comply with its
existing corporate separation plan and statutory provisions, and should not be permitted
to retain ownership of its generation assets. While the Commission has some flexibility to
allow complete structural separation to be delayed for a period of time for good cause;
OCC asserts that this flexibility is not unlimited as to time. OCC notes that the terms of
the stipulation do not explain how the goals of structural separation will be met without
actual structural separation. (OCC Brief at 17-20.)

OMG and CPS reason that corporate separation was discussed in the ETP
stipulation and, thus, should not be changed in the stipulation, which is not signed by all
of the parties to the ETP stipulation. It also argues that the failure to separate its
generation faailities is dearly prohibited by Section 4928.17, Revised Code. From a policy
standpoint, OMG and CPS point out that, without corporate separation, CG&E could use
its utility assets to secure its general obligations, including those from its energy trading
activities. (OMG/CPS Brief at 11-15.)

CG&E counters OCC, OMG, and CPS's concerns, indicating that it is operating
under a Commission-approved separation plan, in accordance with the provisions of
Section 4928.17(A), Revised Code. After the MDP, CG&E says that it will only be
providing the market-based standard service offer and/om the com petitive bidding process
as required by Section 4928.14, Revised Code. It notes that ihere was no evidence
introduced at the hearing that would support an argument that CG&E, by not structurally
separating, would give itself or any affiliate an undue advantage. CG&E stresses that, in
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order to provide service at stable rates, it must retain its generating assets. (CG&E Reply
Brief at 23-31.)

The Commission finds that it is reasonable for CG&E to retain its generating assets
during the period in which it is committing to provide stabilized rates. It would not be
appropriate to ask the company to stabilize its rates and then to deny it the opportunity to
do so. Therefore, CG&E's crp orate separation plan shall be amended to allow it to retain
its generating assets through 2008, after which time the stabilized prices under the
stipulation will terminate and corporate separation should be reconsidered. It should be
noted that, if the company does not implement the stipulation as modified by this opinion
and order, then full separation should be established as directed, and under the time
frames established in, the ETP opinion.

(g) Does the Collection of Distribution Defetrals Violate the Rate
Cap of SB 3?

The stipulation would allow CG&E to establish accounting deferrals for the
difference between (a) CG&E's current revenue requirement on the net capital investment
related to its distribution business and (b) the revenue requirement on CG&E's capital
investment in its electric distribution business from July 1, 2004, through December 31,
2005. The amounts deferred would be recovered over a period of five years, starting on
January 1, 2006. (Jt. Ex. 1, at 11-12.)

OCC opposes this aspect of the stipulation. It refers to the rate cap provision of SB 3
which states that "the total of all unbundled components 'nn the rate unbundling plan are
capped and shall equal during the market development period . .. the total of all rates and
charges in effect under the applicable bundled schedule of the electric utiiity . .. in effect
on the date before the effective date of this section . . .." Section 4928.34(A)(6), Revised
Code. OCC contends that, by deferring the cost of capital investments made between July
2004 and December 2005, and recovering those costs subsequently, CG&E would render
the rate cap provision meaningless. (CCC Brief at 24-27.)

CG&E controverts OCC's argument, stating that accounting deferrals are not rate
increases. The company contends that, since rates would not rise as a result of distribution
cost increases until after the end of the MDP, there can be no violation of the rate freeze.
(CG&E Reply Brief at 36-37.)

The Commission finds that, while deferrals are not rate increases, the amounts that
would be deferred under the stipulation are representative of amounts that ultimately may
be charged to customers. Those costs, if and when ultimately recovered, would be based
on accruals during the MDP, and the deferrals would therefore violate the rate cap under
SB 3.

The termination of the MDP is therefore a critical factor in determining the legality
of the distribution deferrals. Under the stipulation, the MDP for residential consumers
will continue through December 31, 2005. The MDP for nonresidential consumers will end
with the effective date of this opinion and order. However, CG&E could have requested
that the nonresidential consumers' MDP be terminated as early as May or July, 2002
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(depending on the class), on the basis that all classes of nonresidential consumers had then
surpassed the 20 percent shopping level. Therefore, the Commission finds that it is
g opriate to allow CG&E to defer, for future recovery, the identified distribution costs

uly 1, 2004, through December 31, 2005, as set forth in the stipulation with regard to
nonresidential consumers. As set forth in the stipulation, the rate design for recovery of,
these deferrals would be determined in CG&E's next electric distribution base rate case (Jt.
Ex.1, at 12). Because the same cannot be said for the residential class of customers, we will
not allow such deferrals for residential consumers.

(h) Are the Stipulation's Provisions Govenwne the Return of
Nonresidential Customers to CG&E after ShovcinQ
Reasonable?

The stipulation states that nonresidential consumers who have been served by a
CRES provider and who have avoided paying the RSC will, upon their return to CG&E,:
have no guarantee of power (having waived their statutory POLR rights) and, if there is
power available, will have to pay CG&E a market rate which is the higher of (a) the
highest purchased power costs incurred by CG&18'or by any affiliate to serve any of
CG&E's consumers during the applicable calendar month or (b) the highest cost
generation dispatched by CG&E or by any affiliate to serve any of CG&E's consumers
during the applicable calendar month (Jt. Ex. 1, at 9-10).

OMG and CPS complain that this provision of the sti pulation, in practical effect,
forces a returning shopper to pay the highest power prices in the service areas of CG&E, or
its affiliates in Kentucky and Indiana. OMG and CPS request that the Commission treat
this provision in the same way that it handled a similar issue in FirstEnergy RSP case,
requiring the market for analyzing and specifymg market pricing to be that market served
by the utility company in question. (OMG /CPS Brief at 19-20.)

The Commission finds that, as in the FirstEnergy RSP case, the issue of the price for
returning customers is crucial for marketers and aggre gators to offer competitive products
and for the appropriate risks to be imposed on those customers. We befieve the relevarit
market for analyzing and specifying market pricing is that served by CG&E. Relevant
market pricing for castomers returning to generation service provided by CG&E needs,
therefore, to be a market-based price for CG&E alone. In addition, under the stipulation
provision 4D, some classes of shopping customers must agree to waive their statutory
rights to POLR service if no generation is available, and be subject to disconnection. The
Commission will not sanction a stipulation provision that requires any consumers to
waive their statutory POLR rights. Although the Commission will permit CG&E to charge
returning nonresidential consumers a market price, it must, by law, provide service to
those consumers when requested to do so. Section 4933.83, Revised Code.

We are satisfied with CG&E's explanation that its customers have first call on the
East Bend, Miami Fort No. 6, and Woodsdale Units until they are transferred to ULH&P.
After that transfer, expenses related to those units will no longer be included in the
calculation of the AAC. (Tr. IV at 83-84; CG&E Reply Brief at 21.)
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2. Compliance with ETP Stipalation

The electric service provided by CG&E is also controlled by the ETP stipulation and
the ETP opinion that adopted them. OCC reasons that the doctrine of collateral estoppel
bars relitigation of the ETP stipulation. Further, OCC urges the Commission to determine
that a stipulation cannot be modified without the consent of all of the parties to that
agreement. (OCC Brief at 20-23.) Without the consent of all parties to a stipulation, the
Commission will not undertake lightly the task of modifying terms of a stipulation
approved by the Commission.

Certain of the nonsignatory parties allege that a number of provisions in the
stipulation violate the ETP stipulation.15 The clearest of these violations involves the dates
on which the collection of the RTC from residential consumers will end and on which the
five percent reduction in generation prices for residential consumers will end. The ETP
stipulation, in paragraph nine, provides thatr with regard to residential customers, they
will be allowed a. five percent discount on generation through the end of 2005 and they
will pay RTC only through the end of 2008. The stipulation, on the other hand, specifies
that the five percent discount will continue through 2008 and the RTC will be payable
thn^ughr 2010, for residential consumers (Jt Ex. l, at 16,19). However, the stipulation goes
on to ovide that if the Commission will not extend the residential payment of RTC
throug^i 2010, then CG&E will terminate the five percent discount as of the end of 2004 (Id:
at 19).

CG&E supports the legitimacy of the stipulation by noting that the ETP stipulation
did not require CG&E to extend the discount past 2005. It points out that Section
4928.40(C), Revised Code, allows the discount to remain in effect for such portion of the
MDP as the Comrnission detennines. CG&E believes that it is reasonable for it to recover
additional RTC in exchange for continuing the discount. (CG&E Reply Brief at 36-39.)

OCC also points to Section 4928.40(C), Revised Code, to support its contention that
the discount may be terminated only if it is "unduly discouraging market entry by .._
alternative suppliers." It asserts that the record in this case does not support a finding of
undue discouraging of market entry. (OCC Brief at 29-31.)

The Commission will not allow the RTC collection from residential consumers to be
extended beyond 2008 as this would directly violate the ETP stipulation. Therefore, under
the stipulation, CG&E would refuse to extend the residential discount. While the
Commission can not require the extension of the discount past 2005, there is no evidence
on the record to support ending the discount before December 31, 2005. Therefore, the

15 The Commission would also note that the ETP opinion allowed CG&E to recover, as a part of the fYCC,
certain costs for purchasing power, transferring generation assets to an exempt wholesale generator, and
accounting for shopping incentives. Since (1) the transfer of generation assets has not been completed,
(b) the cost of purchased power will be recovered during 2005 under the stipulation, and (c) the MDP for
nonresidential customers is ended, thereby eliminating the obligation for any new shopping credits, the
Commission believes that certain of these costs may be over-counted. However, there is no evidence on
the record as to this issue. Thus, the Commission cannot evaluate the extent to which, if any, this may be
a problem. The Conunission expects the company to account for these items appropriately.
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discount must remain in place through December 31, 2005, and will not end at the end of
2004 pursuant to the stipulation.

FINDINGS OF EACT AND CONCLUSIONS OF LA-W:

(1) On January 10, 2004, CG&E filed an application for authority to
modify its nonresidential generation rates to provide for a
competitive market option for rates subsequent to its MDP.

(2) On October 8, 2004, CG&E filed applications for authority to
modify its current accounting procedures to allow it to defer certain
costs related to its participation in MISO and related to its
investment in transmission and distribution facilities, and for
authority to establish a capital investment rider to recover the
deferred transmission and distribution costs.

(3) A local public hearing" was held on April 22, 2004, in Cixicinnati.
The evidentiary hearing commenced on May 17, 2004, and was
continued. The evidentiary hearing began again on May 20, 2004,
and concluded on June 1, 2004.

(4) A stipulation, proposing to resolve all of the issues in these cases
but not signed by all of the parties, was filed on May 19, 2004.

(5) The ultimate issue for the Commission's determination is whether
the stipulation, which embodies considerable time and effort by the
signatory parties, is reasonable and should be adopted. In
considering the reasonableness of a stipulation, the Commission
has used the following criteria:

(a) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers
and the public interest?

(c) Does the settlement, package violate any important
regulatory principle or practice?

(6) The Commission finds that the stipulation meets the three listed
criteria, when modified as follows: (a) to require Commission
approval for all changes in the amount or avoidability of the AAC,
and to provide that the Commission, in evaluating such changes,
would consider cost savings as well as increases, (b) to allow the
AAC to be avoidable during 2005, (c) to eliminate the cap on the
increases in the AAC, (d) to increase the percentage of
nonresidential shopping customers who may avoid paying the RSC
from 25 percent to 50 percent, (e) to require Commission approval
for all increases in the amount of recovery of fuel and economy
power purchases, (f) to allow the deferral of certain distribution
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expenses only with regard to nonresidential consumers, (g) to
require that residential consumers pay RTC charges only through
2008 and receive a five percent discount on generation charges
through 2005, (h) to require the calculation of the incremental cost
of power, for purposes of the price to be paid by nonresidential
shopping consumers upon their return to CG&E, on the basis of
costs incurred only by CG&E, not by its affiliates, (i) to prohibit
CG&E from requiring nonresidential consumers to waive their
statutory POLR rights, (j) to provide that, if CG&E does not
implement the stipulation as modified, CG&E will be required to
establish full corporate separation, and (k) to allow certain notices
to CG&E with regard to consumers which have contracts with
CRES providers to be made with only 60 days' notice for all notices
to be delivered prior to January 1, 2005.

(7) The .RSP set forth in the stipulation, as modified by this opinion
and order, balances three objectives: (a) rate certainty, (b) financial
stability for CG&E, and (c) the further developmeiit of competitive
markets.

All nonresidential customer classes of CG&E have attained at least
20 percent switching, thereby allowing the MDP to end for all
nonresidential classes.

It is, therefore,

ORDERED, That the stipulation be approved, to the extent and subject to the
modifications and conditions set forth above. It is, further,

ORDERED, that OCC's request to reopen this proceeding be denied. It is, further,

ORDERED, That CG&E file tariffs for Commission approval that reflect the tertns of
the stipulation, as modified by this order within 75 days. It is, further

ORDERED, That CG&E file proposed transmission costs riders for review by
Commission staff. It is, further,

ORDERED, That CG&E file its proposed residential demand side management
tracker for review by Commission staff. It is, further,

ORDERED, That CG&E's accounting deferrals be approved. It is, further,

ORDERED, That, if CG&E does not implement the stipulation as modified by thia
opinion and order, then CG&E must fully separate its generating assets as directed in the
Commission's ETP order. It is, further,
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ORDERED, That a copy of this opinion and order be served upon aIl parties of
record.

Alan R. Schxiber, Chairman

Donald L.

JW</SEF;geb

Entered in the Journal
SEP 2 9 ZM

Rened J. Jenkins
Sectetary>
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Case No. 03-2081-EL-AAM
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CONCURRING OPINION OF CHAIRMAN ALAN R. SCHRIBER

When stakeholders gather "around the table" to reach consensus, there is clearly a

significant amount of give and take. In this Order, through the hard work of many parties,
there was a significant amount of agreement on so many of the issues, both simple and
arcane. For that, many are to be commended for the Stipulation that we were presented

with.

As is usually the case, however, there are those who are left by the wayside either
because their interests are not negotiable or because their status is thought to be rwn-
threatening to the outcome of the total package. It is the latter condition that has caused my
colleagues and me to make modifications to the Stipulation with which we were presented.
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Specifically, the commissioners ttnned their attention to the commercial and small
industrial (C & I) consumers that play a major role in our economy but, because of their
diversity and size, have had little voice in the establishment of cogent rate design; typically
the rates that they pay exceed those of other rate classes including residential. In this vein,
we felt it appropriate to modify the Stipulation. Most importantly, we believe that, because
of the extraordinary rates paid by C & I customers, the role of the marketplace in providing
competitive alternatives should be a large value-added proposition for doing business in
Ohio. As such, we have advocated opening up more possibilities for more customers with
regard to the magnitude of Cinergy's generation that might be "avoided". Furthermore, we
do not believe that shopping should be deterred by the prospect of paying for costs
associated exclusively with Cinerg)rs generation. These might include the costs of reserves,
the costs of environment compliance, and security.

One should be mindful of the fact that customers who choose alternate suppliers of
electricity do not leave Cinergy in a lurch; power not sold direct to end-users can be sold In
the marketplace. Further, Cinergy proposes to establish its own retail affiliate. Presumably
it can be a formidable competitor in the market for C & I customers.

As a whole, I believe that lenciing credibility to the argaments of the commercial and
small industrial customers is in keeping with the objectives set forth by Ohio's Governor. As
a member of his Jobs Cabinet, I am acutely aware of the importance of creating an
environment that eases the way for upstart businesses. This includes the cost of energy. It is
in this spirit that we chose to make the modifications that we did. I am also aware that
Cinergy's financial well-being is critice,l to the delivery of power to southwest Ohio. Unlike
its customers, Cinergy has the ability to follow any number of regulatory paths to follow in
order to enhance its balance sheet, including the rate ca

Alan R. Schn'ber, Chairman

Entered in the `JLo9 a1^

fteneP J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company to Modify
Its Nonresidential Generation Rates to
Provide for Market-Based Standard Service
Offer Pricing and to Establish an Alternative
Competitive-Bid Service Rate Option Sub-
sequent to the Market Development Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated with
the Midwest Independent Transmission
System Operator.

In the Matter of the Apptication of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution System
and to Establish a Capital Investment
Reliability Rider to be Effective after the
Market Development Period.

Case No. 03-93-EL-ATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

ENTRY ON REHEARING

The Commission finds:

(1)

(2)

The applicant, The Cincinnati Gas & Electric Company
(CG&E), filed applications in these matters to modify its
nonresidential generation rates to provide for market-based
standard service offer pricing and to establish an alternative
competitive-bid process subsequent to the end of the market
development period (MDP), to permit it to defer costs and
investments, and to establish a rider to recover certain capital
investments.

On September 29, 2004, the Commission issued its opinion
and order (opinion and order) in these proceedings. In the
opinion and order, the Commission approved, with certain
modifications, a stipulation (stipulation) filed by some of the
parties in the cases (signatory parties), including CG&E; staff
of the Commission (staff); FirstEnergy Solutions Corp. (FES);
Dominion Retail, Inc. (Dominion); Industrial Energy Users-
Ohio (IEU); Green Mountain Energy Company (GMEC); Ohio
Energy Group, Inc. (OEG); The ICroger Co. (Kroger); AK Steel

i`h3.:} i. q s;o corCiP.;r thstt t?ic) ialages amoaring are m.n
acenrat:: a11c3 c:oMr0lete+ reproduction of a case file
ciccusu,ni ikilivere4'i in tlza regular courae o;. Yrusisesŝ1((
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Corporation; Cognis Corp. (Cognis); People Working
Cooperatively (PWC); Communities United For Action; and
Ohio Hospital Association (OHA). Parties that did not sign
the stipulation (nonsignatory parties) include Ohio
Consumers' Counsel (OCC); Constellation NewEnergy Inc.
(Constellation); MidAmerican Energy Company
(MidAmerican); Strategic Energy, LLC (Strategic); WPS
Energy Services, Inc. (WPS); Constellation Power Source, Inc.
(CPS); Ohio Partners for Affordable Energy (OPAE); The Ohio
Manufacturers' Association (OMA); National Energy
Marketers Association; and PSEG Energy Resources & Trade
LLC. (Constellation, MidAmerican, Strategic, and WPS may
be referred to collectively as Ohio Marketers Group (OMG).)

(3) The stipulation provided, inter alia, for the establishment of a
rate stabilization plan for CG&E that would govern the rates
to be charged by CG&E from January 1, 2005, through
December 31, 2008 (with certain aspects of those rates also
extending through the end of 2010). The opinion and order
approved the stipulation while making a number of
modifications to its content.

(4) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Commission within 30 days
of the entry of the order upon the Commission's journal.

(5) On October 29, 2004, CG&E, OCC, OMG, and CPS filed
applications for rehearing.

(6) In its application for rehearing, CG&E requests, in the
alternative, that the Commission either (a) reinstate the
stipulation without modification, (b) adopt CG&E's
suggestions, as described in its application for rehearing, or (c)
"acknowledge and approve CG&E's statutory right to
implement its previously-filed market-based standard service
offer." (CG&E's application for rehearing at 2.) CG&E also
sets forth twelve additional assignments of error that relate to
the Commission's consideration and modification of the
stipulation in the opinion and order. Thus, CG&E's
application for rehearing actually sets forth thirteen
assignments of error, as follows:

(a) In CG&E's first assignment of error, it contends
that the Commission erred in failing to adopt the
stipulation without modification and requests
that the Commission consider modifying the
opinion and order on the basis of its suggestions.

000A..Ri1.J
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(b) In CG&E's second assignment of error, it
contends that the Commission erred in
purporting to establish the amount of the market
price that CG&E charges for its market-based
standard service offer (MBSSO), including the

r
rice to compare and provider of last resort
POLR) components and by retaining authority

to approve increases or decreases in the MBSSO
through annual rate reviews.

(c) In CG&E's third assignment of error, it contends
that the Commission erred in finding that
additional regulatory transition charges (RTCs)
proposed in th(! stipulation to be assessed against
residential consumers during 2009 and 2010
would conflict with the stipulation and
recommendation approved in In the Matter of the
Application of The Cincinnati Gas & Electric
Company for Approval of its Electric Transition Plan,
Approval of Tariff Changes and New Tariffs,
Authority to Modify Current Accounting Procedures,
and Approval to Transfer its Generating Assets to an
Exempt Wholesale Generator, Case No. 99-1658-EL-
ETP et al. (August 31, 2000) (ETP opinion), while
requiring CG&E to maintain a stable generation
rate for. those consumers after the MDP.

(d) In CG&E's fourth assignment of error, it
contends that the Commission erred in denying
CG&E accounting deferrals and recovery of such
deferrals through a rider amortized over a five-
year period, from July 1, 2004, through December
31, 2005, related to its net capital investment to
CG&E's distribution plant made on behalf of
residential consumers.

(e) In CG&E's fifth assignment of error, it contends
that the Commission erred in permitting all
consumers to avoid POLR charges, thereby
requiring CG&E to further subsidize the
competitive retail electric market.

(f) In CG&E's sixth assignment of error, it contends
that the Commission erred in not permitting
CG&E to recover all of its POLR costs.

-3-
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(g) In CG&E's seventh assignment of error, it
contends that the Commission erred in denying
CG&E recovery of POLR costs based upon the
concept of rate shock without any evidence of
record.

(h) In CG&E's eighth assignment of error, it
contends that the Commission erred in
permitting up to 50 percent of nonresidential
consumers to avoid payment of the rate
stabilization charge (RSC) of the POLR charge
without CG&E's consent.

(i) In CG&E's ninth assignment of error, it contends
that the Commission erred in attempting to
compel CG&E either to accept the Commission's
modifications of the stipulation or to take a
variety of specified actions.

(j) In CG&E's tenth assignment of error, it contends
that the Commission erred in attempting to
determine CG&E's MBSSO by capping the price
based on CG&E's cost instead of permitting a
market price.

(k) In CG&E's eleventh assignment of error, it
contends that the Commission erred in failing to
approve CG&E's applications in these
proceedings on a timely basis and in ruling only
on the rate stabilization service requested by the
Commission and offered as a settlement by
CG&E.

(1) In CG&E's twelfth assignment of error, it
contends that the Commission erred in failing to
approve CG&E's MBSSO proposed on January
10, 2003.

(m) In CG&E's thirteenth assignment of error, it
contends that the Commission erred in failing to
acknowledge CG&E's rights to implement
market rates and in failing to approve the
market-based rates for which CG&E applied on
January 10, 2003.

(7) OCC sets forth twelve assignments of error in its application
for rehearing, as follows:

0 () () 11 "1S
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(a) OCC's first seven assignments of error relate to,
its contention that the stipulation, adopted by the
opinion and order, violates important regulatory
principles and practices. In OCC's first
assignment of error, it contends that the
Commission erred in failing to review alleged
side agreements between individual parties,
resulting in an inadequate review of the standard
service offer (SSO).

(b) In OCC's second assignment of error, it contends
that the Commission erred in allowing certain
non-bypassable charges.

(c) In OCC's third assignment of error, it contends
that the Commission erred in failing to price
noncompetitive services through a statutory rate
case.

(d) In OCC's fourth assignment of error, it contends
that the Commission erred in allowing an SSO
that is not a market-based rate.

(e) In OCC's fifth assignment of error, it contends
that the Commission erred in failing to include a
competitive bidding process.

(f) In OCC's sixth assignment of error, it contends
that the Commission erred in failing to require
CG&E to transfer its generation assets to a
separate affiliate.

(g) In OCC's seventh assignment of error, it
contends that the Commission erred in
approving rates that are discriminatory.

(h) OCC's next four assignments of error relate to its
contention that the stipulation, adopted by the
opinion and order, does not, as a package,
benefit ratepayers and the public interest. In
OCC's eighth assignment of error, it contends
that the Commission erred in failing to consider
alleged side agreements.

(i) In OCC's ninth assignment of error, it contends
that the Commission erred in approving an SSO

00
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that does not result in the rate certainty that the
Commission has identified as. its objective in
allowing for rate stabilization plans.

(j) In OCC's tenth assignment of error, it contends
that the Commission erred in failing to further
the Commission's objective of developing a
competitive market.

(k) In OCC's eleventh assignment of error, it
contends that the Commission erred in failing to
require specificity in the percentage of income
payment plan (PIPP), weatherization and
demand side management (DSM) programs in
the stipulation.

(1) OCC's last assignment of error relates to its
contention that the stipulation, adopted by the
opinion and order, is not a product of serious
bargaining among capable, knowledgeable
parties. Specifically, in the twelfth assignment of
error, OCC contends that the Commission erred
in failing to allow for discovery of alleged side
agreements between individual parties, resulting
in a stipulation that is not a product of serious

.bargaining among capable, knowledgeable
parties.

(8) In its application for rehearing, OMG sets forth five
assignments of error, as follows:

(a) In OMG's first assignment of error, it contends
that the Commission erred in failin g to find that
shopping customers should not have to pay
CG&E's POLR charges unless they actually
receive generation or capacity from CG&E.

(b) In OMG's second assignment of error, it
contends that the Commission erred in not
allowing all customers the option of electing not
to purchase rate stabilization service and to
avoid the RSC and the annually adjusted
component, as defined in the opinion and order
(AAC).

(c) In OMG's third assignment of error, it contends
that the Commission erred in not establishing a

000110-7
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flat 60-day notice period for customers to waive
the rate stabilization service and be relieved from
paying the RSC.

(d) In OMG's fourth assignment of error, it contends

1

(9)

that the Commission was unclear with regard to
whether a nonresidential shopping customer that
returns to CG&E would pay, for each hour of
CG&E service, either CG&E's incremental cost of
supplying power for the month of the customer's
return or the highest hourly price during the
month in question.

(e) In OMG's fifth assignment of error, it contends
that the Commission was unclear as to the status
of the current nonresidential shopping customers
for calendar year 2005.

In its application for rehearing, CPS sets forth one assignment
of error. Specifically, CPS contends that the Commission.
erred in failing to require an immediate auction in the event
that it finds the rate stabilization plan (RSP) rates to be above
market PRICES.

(10) Memoranda responsive (both in support and contra) to the
various applications for rehearing were filed on November 8
and November 18, 2004, by CG&E, OCC, OMG, OPAE,
GMEC, Dominion, IEU, Kroger, Cognis, OHA, PWC, FES, and
OEG (OEG amended its filing on November 9, 2004).1 IEU,
Kroger, Cognis, OHA, PWC, FES, and OEG indicated their
support for CGE's first assignment of error.

(11) The Commission has reviewed all the arguments for rehearing
and will discuss below those arguments where the
Commission finds further clarification or comment is
required, or where rehearing is granted. Arguments for
rehearing not discussed below have been adequately
considered by the Commission in its opinion and order and
are being denied.

(12) CG&E's first assignment of error requests, in essence, that the
Commission consider its suggested modifications of the
opinion and order. CG&E's suggestions are as follows:

Ori November 18, 2004, OMG filed a motion for leave to supplement its memorandum contra in order to
respond to certain issues discussed by GMEC and Dominion in their memoranda contra. In the interest
of allowing the parties the opportunity for argument related to these issues, this motion will be granted.

^^^()x a.^
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(a) CG&E would retain five of the modifications
required by the opinion and order; specifically,
(1) the extension of the five percent residential
discount through December 31, 2005; (2) the
recovery of deferred distribution costs from oniy
nonresidential consumers; (3) the termination of
the recovery of RTCs from residential
consumers as of December 31, 2008; (4) the
calculation of a market price for returning
nonresidential consumers based upon only
CG&E's wholesale market costs; AND (5) the
calculation of actual AAC and FPP, including
both cost decreases and increases in each cost
category.

(b) CG&E suggests that the Commission modify the
opinion and order to provide for an
infrastructure maintenance fund (IMF) charge to
compensate CG&E for committing its generation
capacity to serve MBSSO consumers through
2008. The SUGGESTED IMF would be equal to
four percent of "little g" as a component of
CG&E's POLR charge during 2005 and 2006, and
equal to six percent of "little g" as a component
of CG&E's POLR charge during 2007 and 2008.

(c) CG&E suggests that the cost of purchased power
necessary to maintain system reliability be
moved from the AAC, where it was covered in
the stipulation and the opinion and order; to a
separate component, which CGBzE suggested
designating as a system reliability tracker (SRT).
The SRT would permit CC&E to apply annually
to the Commission to purchase power to cover
peak and reserve capacity requirements and to
flow through those actual costs on a dollar-for-
dollar basis.

(d) CG&E suggests that the remaining portion of the
AAC, as well as the RSC, be totally avoidable for
the first 50 percent of nonresidential consumer
load to switch to an alternate supplier and for
the first 25 percent of residential consumer load
to switch to an alternate supplier, as had been
ordered for 2005 by the Commission.

(e) CG&E suggests that the opinion and order be
modified to increase avoidability of costs by

ooo..A1J
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moving the recovery of emission allowances
(EAs) from the AAC (under the stipulation) to
recovery as part of the fuel and economy
purchased power component of the price to
compare (FPP).

(f) CG&E suggests that increases in the AAC for
nonresidential consumers be set at four percent
of "little g" in 2005, an additional four percent in
2006, and allowing CG&E to apply for
additional recovery of actual costs in 2007 and
2008, and by setting increases in the AAC for
residential consumers at six percent of "little g"
during 2006 and allowing CG&E to apply for
additional recovery of actual costs in 2007 and
2008.

(13) The Commission has reviewed CG&E's proposed.
modifications of the opinion and order and believes that, with
certain clarifications and revisions, the suggestions are
meritorious. Therefore, rehearing will be granted on CG&E's
first assignment of error. The required clarifications and
revisions are as follows:

(a) The amendment to the stipulation, attached to
CG&E's application for rehearing, details the
involvement that it expects from the Commission
in the determination of the appropriate levels for
the SRT, the AAC, and the FPP in various years.
As to the SRT, CG&E suggests that it would
make an estimate, during the fourth quarter of
each year, starting in 2004, of its load for the
following year and of the purchases necessary to
maintain a sufficient reserve margin. CG&E
would "apply to the Commission for approval of
such expenditures." (CG&E's application for
rehearing, attachment 1, at 7.) Attachment 2 to
CG&E's application for rehearing, on page 3,
describes the timeline and mechanics for this
calculation, filing, and approval. That document
states that "the Commission will approve the
plan or approve an agreed upon alternative."

As to the AAC, CG&E proposes that the level of
the charge be preset for 2005 and 2006. The
Commission's involvement in setting the level
for 2007 and 2008 is described in CG&E's
proposed amendment to the stipulation.

0t)0^.120
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Following CG&E's filing of a schedule
demonstrating its increases in "net costs incurred
for homeland security, taxes, and environmental
compliance during each year," Commission staff
would audit CG&E's calculations. "If the Staff
audit confirms CG&E's calculation, the rates
shall be effective" for the following year. If staff
disagrees with the calculations, a hearing would
be held, to be concluded within 90 days of the
original filing. (CG&E's application for
rehearing, attac}unent 1, at 2-3.)

With regard to the FPP, CG&E would, on an
ongoing basis, make quarterly filings with the
Commission as to a proposed fuel and economy
purchased power rate (including fuel and
economy purchased power costs, a reconciliation

M
'stment, a system loss adjustment, and EAs).

le CG&E refers to "periodic audits," it
specifies no procedure for Commission review,
(CG&E's application for rehearing, attachment 3,
at 2.)

It is unclear, in any of these three categories of
costs, the extent to which the Commission will be
reviewing CG&E's expenditures in the context of
its audits. In all of these cases, the Commission
finds that it is therefore necessary to clarify that
the Commission, in its consideration of CC&E's
expenditures in these categories, will continue to
consider the reasonableness of expenditures. It is
not in the public interest to cede this review. Nor
would it foster any rate certainty to allow all
decisions of this nature to be free from
Commission review of reasonableness.
Therefore, the Commission will require CG&E,
by September 1 of each year, to file with the
Commission an application to establish the FPP,
the SRT and the AAC levels for the following
year (except with regard to the AAC where that
amount is already established for 2005 and 2006
through our opinion and order, as modified by
this entry on rehearing). CG&E's calculations
will include all cost increases and decreases in all
covered cost categories. The Commission will
review those filings and will issue appropriate
orders. The filing for 2005 should be made
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within ten days following the issuance of this
entry on rehearing.

(b) The descriptions of the costs that are to be
included in the SRT, the AAC, and the FPP are
unclear as to the baseline for determination of
includable cost components. "Little g" was
originally determined by reference to the
embedded generation cost. ETP opinion. That
cost included certain of the items to be recovered
by the SRT, the AAC, and the FPP. The
Commission's modification of its opinion and
order, pursuant to CG&E's first assignment of
error, will clarify the baselines for these
components as follows. First, at the time of
CG&E's last rate case, the Commission staff
determined that CG&E had sufficient generation
capacity to cover all of its peak load and provider
of last resort obligations. Therefore, Ehe amount
included in its approved generation cost for
these obligations was zero. In the Matter of the
Application of The Cincinnati Gas & Electric
Company for an Increase in Electric Rates in its
Service Area, Case No. 92-1464-EL-AIR, Staff
Report (March 17, 1991), at 15. As a result, all
amounts in the SRT are in excess of the cost of
capacity requirements which are a part of "little
g." Second, with regard to the AAC, the costs of
environmental compliance, security, and tax law
changes, will all be based on changes in costs
since the year 2000. Third, with regard to the
FPP, the amounts to be recovered for fuel,
economy purchased power, and EAs are those in
excess of amounts authorized in CG&E's last
electric fuel component proceeding.

(c) The SRT, as proposed by CG&E in its first
assignment of error, would be unavoidable by
shoppers. The Commission is aware that CG&E
is required to maintain adequate reserves to meet
its obligation as the provider of last resort. The
SRT is designed to allow the recovery of
expenses related to this obligation. However, it
is currently unclear how this obligation will
change, if at all, following the effectiveness of
"MISO Day 2" (as explained in the opinion and
order). Therefore, the Commission will clarify
that the SRT for 2005, the level of which will be
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determined based on an initial SRT filing to be
made by CG&E within 30 days after the issuance
of this entry on rehearing, will be unavoidable.
However, the avoidability or unavoidability of
the SRT for all subsequent years will be
determined by the Commission in a proceeding
to be commenced by CG&E within 60 days
following the implementation of MISO Day 2, or
by July 1, 2005, whichever is earlier.

(d) In its responsive memorandum, GMEC argues,
in part, that the stipulation previously restricted
the seven million dollar bill credit to residential
consumers served by a competitive retail electric
service ( CRES) provider not affiliated with
CG&E. GMEC claims that, in deleting the bill
credit provision and enhancing other incentives
for shopping by residential consumers, CG&E
would improperly eliminate that restriction.
GMEC notes that, on August 23, 2004, CG&E's
affiliate, Cinergy Retail Sales, Inc., filed an
application to become a CRES provider. A
certificate was issued to it on October 7, 2004.
GMEC argues that Ciner gy's name-brand
recognition poses a threat that the shopping
incentives could be exhausted before other CRES
providers have been given an opportunity to
compete. Therefore, GMEC requests that the
Commission require that all shopping incentives
available to the first 25 percent of switched
residential load be available only to customers
served by a CRES provider not affiliated with
CG&E.

The Commission disagrees with GMEC on this
issue. We note that, in the ETP opinion, the
Commission stated that CG&E's nonresidential
MDP could be terminated prior to December 31,
2005, only to the extent that it did not have an
affiliated retail electric generation provider. As
pointed out by GMEC, on October 7, 2004,
Cinergy Retail Sales, Inc., an affiliated CRES
provider, was issued a certificate to provide
CRES in CG&E's service territory. However, the
MDP for nonresidential consumers has been
ended, due to the existence of more than 20
percent shopping levels. Thus, the restriction
that might have prohibited CG&E from having
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an affiliated CRES provider is no longer
effective. As to the limitation in the stipulation
on the availability of the seven million dollar bill
credit only to customers of nonaffiliated CRES
providers, the Commission will not require that
customers of affiliates and customers of
nonaffiliates be similarly distinguished. The
Commission will continue to monitor the
residential market.

(14) The Commission has previously determined that rate
stabilization plans should provide rate certainty for
consumers, provide financial stability for utility companies,
and encourage the development of competition. Opinion and
Order at 15; In the Matter of the Applications of Ohio Edison
Company, The Cleveland Electric Illuminating Company and The
Toledo Edison Company for Authority to Continue and Modify
Certain Regulatory Accounting Practices and Proeedures, for Tariff
Approvals and to Establish Rates and Other Charges Including
Regulatory Transition Charges Following the Market Development
Period, Case No. 03-2144-EI^ATA, Opinion and Order (June 9,
2004); In the Matter of the Continuation of the Rate Freeze and
Extension of the Market Development Period for The Dayton Power
and Light Company, Case No. 02-2779-EL-ATA, et al., Opinion
and Order (September 2, 2003) (Dayton opinion). The opinion
and qrder provided adequate rate certainty for consumers in
the CG&E service area. The opinion and order had modified
the stipulation to require consideration of cost savings as well
as cost increases, and to require Commission review of fuel
and economy purchased power increases. The modifications
to the opinion and order whfch are being made by this entry
on rehearing do not change these items and, further, clarify
Commission review of all annual changes to the cost
components. Thus, rate certainty for consumers is being
ensured.

The stipulation, as modified by the opinion and order,
provided adequate assurance of financial stability for CG&E.
Nothing in the proposed modifications suggested by CG&E in
its first assignment of error would alter that conclusion.

The opinion and order modified the stipulation in a variety of
aspects designed to encourage the development of competitive
markets. First, the percentage of nonresidential consumers
that can avoid the RSC and the AAC was increased by the
opinion and order from 25 percent to 50 percent. Second, the
opinion and order decreased the total cost of service for
residential consumers by extending the residential discount
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until December 31, 2005; by terminating the collection of RTCs
as of December 31, 2008; and by charging only nonresidential
consumers for the cost of certain capital investments in
CG&E's distribution system. The revisions to the opinion and
order which are being made by this entry on rehearing would
leave all of these modifications in place and would also make
two other positive changes. First, the opinion and order will
be modified to increase the price to compare for all shoppers
by moving the cost of EAs from the unavoidable portion of the
price to the avoidable portion for the price. Second, the
opinion and order will be modified to further increase the
price to compare by making the AAC permanently avoidable
for a percentage of each class of consumers.2

Therefore, the Commission finds that the modifications of the
opinion and order suggested by CG&E in its first assignment
of error will provide rate certainty for consumers, will provide
financial stability for CG&E, and will further encourage the
development of competitive markets. CG&E's first
assignment or error is therefore granted, subject to the
clarifications and revisions discussed above.

(15) CG&E's second assignment of error includes two separate
arguments. To the extent that it refers to annual reviews by
the Commission, this issue was discussed previously in this
entry, The remainder of this assi gnment of error is made
moot by the grant of rehearing with regard to CG&E's first
assignment of error,

(16) Several of CG&E's other assignments of error, including those
described above as numbers three, four, five, six, seven, eight,
ten, eleven, twelve, and thirteen, are also moot. Some
discussion of certain aspects of the ninth assignment of error is
warranted.

-14-

(a) In its ninth assignment of error, CG&E argues
that the Commission's order is unjust and
unlawful because it attempts to compel CG&E to
divest its generation assets if CG&E does not
accept the changes to the stipulation required by
the Commission's opinion and order. CG&E

2 Dominion and Green Mountain both complained that the deletion of the provision in the stipulation
which would have provided seven million dollars in bill credits for residential consumers would harm
competition. The analysis by Dominion and Green Mountain is discussed and challenged in certain
respects by OMG in its supplement to its memorandum contra. The Commission finds that the
modifications to the opinion and order being made by this entry on rehearing provide sufficient other
incentives for shopping by residential consumers that the loss of these bill credits Is not unreasonably
unsupportive of the development of competition.
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(b)

claims that the Commission does not possess the
statutory authority to require CG&E to divest its
generation assets. It claims that Section
4928.17(E), Revised Code, permits CG&E to
determine whether it will, or will not, divest its
generation assets. CG&E also claims that it is
not bound by the stipulation approved by the
Commission in the ETP opinion because all
parties, including CG&E, have the statutory
right to seek an amendment to CG&E's
corporate separation plan. CG&E claims that it
applied for, and the Commission has approved,
such an amendment, as part of the stipulation,
modified oir otherwise.

We find no merit to this assignment of error.
Clearly the Commission has the statutory
authority to require CG&E to implement a
corporate separation plan. Section 4928.17(A),
Revised Code, provides that no electric utility
shall engage, either directly or through an
affiliate, in the businesses of supplying both a
noncompetitive retail electric service and a
competitive retail electric service unless the
utility implements and operates under a
corporate separation plan that is approved by
the Commission. Section 4928.17(A)(1), Revised
Code, further provides that the plan must
provide, at a minimum, for the provision of the
CRES or the nonelectric product or service
through a fully separated affiliate of the utility.
Pursuant to these statutory requirements, CG&E
filed an application for, and the Commission
Xproved, CG&E's corporate separation plan in

e ETP opinion. Under that order, we found
that good cause existed to allow the separation
of CG&E's generation assets as proposed by
CG&E to occur by December 31, 2004. We
found that this satisfied the public interest in
preventing unfair competitive advantage and
preventing the abuse of market power. We
further noted that we would closely monitor the
implementation of the plan and take appropriate
steps where we found competitive inequality,
unfair competitive advantage, or abuse of
market power. In addition, CG&E fully
acknowledged these statutory requirements and
the Commission's authority to approve a
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utility's corporate separation plan on pages 51-
53 of its initial brief supporting the ETP
stipulation. It is disingenuous for CG&E now to
argue that the Commission lacks statutory
authority over an electric utility's separation of
generation assets.

(c) As a part of the stipulation, CG&E sought
Commission approval of a delay in the
implementation of its corporate separation plan.
CG&E has argued that any party has the right to
file an application seeking to amend CG&E's
corporate separation plan. We do not disagree.
However, all such applications for amendments
are subject to the approval of the Commission.
Absent Commission approval, no such
amendment is authorized. In addition, while
CG&E is correct that the Commission approved
a delay in the implementation of CG&E's
corporate separation as part of our opinion and
order, we did so as part of a package of
modifications to the stipulation that we found to
be appropriate and in the public interest. We
further noted that, if the company did not
implement the stipulation as revised by the
opinion and order, then full separation should
be established as directed by, and under the
time frames established in the ETP opinion. The
Commission's approval of CG&E's proposed
delay in the implementation of its corporate
separation remains conditional, being now
conditioned on CG&E's acceptance of the
Commission's modifications and clarifications
set forth in this entry on rehearing. CG&E's
ninth assignment of error is denied.

(17) In its application for rehearing, OCC included three
assignments of error (numbers one, eight, and twelve) that
relate to the Commission's refusal to require discovery of side
agreements. As the Commission has previously confirmed,
side agreements, being information related to the negotiation
of a proposed stipulation, are privileged and therefore not
discoverable. Dayton opinion, at 13-14. In addition, even if it
were not privileged, information relating to side agreements is
not relevant to the determination of this matter. As stated in
the Dayton opinion, "the Commission would note that no
agreement among the signatory parties to the stipulation can
change the terms of the stipulation. Either the terms of the
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stipulation are, on their face, beneficial to the ratepayers and
the public or they are not. Even if there were side agreements
among the signatory parties, those agreements would not
change the public benefit or detriment of the stipulation."
Dayton opinion at 14. Rehearing on these grounds is denied.

(18) OCC's second assignment of error and OMG's first and
second assignments of error relate to their argument that the
Commission should not have allowed certain non-bypassable
charges. They claim that the AAC and the RSC should be
avoidable. The Commission, as described above, has found
that the stipulation, as modified and clarified by the opinion
and order and this entry on rehearing, benefits consumers as a
package. In addition, the Commission notes that the
avoidability of the SRT will be specifically considered during
2005. Rehearing on these grounds is denied.

(19) In OCC's third assignment of error, it argues that the
Commission unreasonably and unlawfully established a
procedure to increase the AAC that does not meet the
requirements of Section 4928.15, Revised Code. OCC claims
that the AAC is a noncompetitive service under Section
4928.01(B), Revised Code. As a result, OCC contends that
Section 4928.15, Revised Code, requires that noncompetitive
services be priced through Section 4909.18, Revised Code.
Further, OCC claims that, because the AAC charge is meant to
increase rates, Section 4909.18, Revised Code, requires a full
review of the company as conducted in a traditional rate case.
We find no merit to this assignment of error. Section 4928.15,
Revised Code, provides that no electric utility shall supply
noncompetitive retail electric distribution, transmission, or an-
cillary service in this state except pursuant to a schedule for
that service that is filed with the Commission under Section
4909.18, Revised Code. The AAC, about which OCC is com-
plaining, is not a charge placed upon distribution or transmis-
sion, and is not an ancillary service. Thus, a traditional rate
case review under Section 4909.18, Revised Code, is inapplica-
ble.

In addition, the Commission has found, and finds in this entry
on rehearing, that the stipulation, as modified by the opinion
and order and by this entry on rehearing, is not unreasonable
as to the amount to be charged under the AAC. Section
4928.14, Revised Code, provides that competitive retail electric
services, including a firm supply of electric generation service,
shall be provided to consumers at market-based rates, rather
than establishing such charges through the traditional rate-
based approach under Section 4909.18, Revised Code: Thus,
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the statutory requirement for the Commission, and what is
provided under the stipulation as modified, is to ensure that
CG&E's generation rates are market-based. In this case, the
AAC is a part of CG&E's competitive electric generation
charge, which we have previously determined to be a market-
based rate. Accordingly, we deny this portion of OCC's
application for rehearing.

(20) OCC's fourth and fifth assignments of error are also denied.
The Commission found, in its opinion and order, that the price
under the stipulation is market-based. The Commission noted
that the governing statute allows for flexibility in the
determination of such charges and that the stipulation
satisfied the statutory requirements. As to competitive
bidding, the Commission found that the stipulation offered a
reasonable alternative to a traditional process. The
stipulation, as futher modified by this entry on rehearing,
meets these two requirements no less than did the stipulation
as filed.

(21) OCC's sixth assignment of error relates to its belief that
CG&E's generation assets should be transferred to a separate
affiliate. This topic was discussed fully above. Rehearing is
denied.

(22) OCC's seventh assignment of error states that the rates
approved are discriminatory. 1'he Commission has previously
found that any residential consumer has the opportunity to
become a part of the group that can receive shopping
incentives. Opinion and order at 28. Therefore, there is no
discrimination. Rehearing on this ground is denied.

(23) OCC's ninth and tenth assignments of error relate to its
argument that the stipulation does not result in rate certainty
or the development of competition. The Commission has fully
discussed these issues in this entry on rehearing, as well as in
the opinion and order. Rehearing on these grounds is denied.

(24) OCC's eleventh assignment of error states that more
specificity should have been required in CG&E's plans
regarding the PIPP, weatherization and DSM programs. The
Commission notes that CG&E agreed to extend its current
programs regarding weatherization and energy assistance.
This is sufficient "detail." As to DSM programs, CG&E
committed that it would work to develop such programs in a
collaborative process. The Commission finds this approach to
be reasonable. Therefore, rehearing on this ground is denied.
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(25) In OMG's application for rehearing, its third assignment of
error states that the Commission should have established a
flat, 60-day notice for waiver of the rate stabilization service.
CG&E, in its memoranda contra OMG's application for
rehearing, states (at page 7) that "in the spirit of compromise
[it] agrees to a flat 60-day notice provision as requested by
OMG." However, CG&E suggests that the notice may be
provided to CG&E starting on December 15, 2004. The
Commission finds that notice cannot be given in time for a
consumer to bypass the RSC and the AAC by the beginning of
2005. Therefore, the Commission will grant rehearing as
follows: (a) the opinion and order is modified to allow a flat
60-day notice period; (b) notices may be given to CG&E any
time after the issuance of this entry on rehearing; and (c) for
those consumers wishing to avoid the RSC and the AAC as of
any date between January 1, 2005, and January 24, 2005 (for
whom a 60-day notice is impossible), notice to CG&E by
December 15, 2004, shall be considered timely. The
Commission further finds that CG&E should inform the
Commission, within three days following the issuance of this
entry on rehearing, as to the process it will employ to ensure
that all nonresidential customers that may be affected by these
provisions will be notified of these deadlines.

(26) OMG's fourth assignment of error requests clarification of the
cost to be charged to returning, nonresidential shoppers. In
CG&E's memorandum contra OMG's application for
rehearing, CG&E states that such customers would pay "the
highest hourly cost of power for each hour during which
CG&E served the consumer." To the extent that the opinion
and order was unclear on this point, rehearing is granted on
this ground. CG&E will charge any returning, nonresidential
shopper, for each hour it provides service to the returned
shopper, the highest hourly cost of power that CG&E incurs
for that hour. That highest hourly cost of power could,
therefore, fluctuate on an hourly basis. For customers without
time-of-day meters, CG&E should work with staff to develop
an appropriate process to calculate such charges.

(27) OMG's final assignment of error requests clarification of the
status of current nonresidential shopping customers for the
calendar year 2005. CG&E responds that it would be
inequitable and unlawful to require CG&E "to further
subsidize the shopping consumers by permitting shopping
consumers who are switched as of December 31, 2004, and
receiving shopping credits during 2005, to avoid the RSC or
the AAC during 2005." The Commission agrees with OMG.
The RSC and the AAC, as well as the SRT (which covers cost
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components that were a part of the AAC as discussed in the
opinion and order), should be avoidable by current,
nonresidential shopping credit customers during 2005. The
Commission finds that this will encourage further
development of the competitive market.

OMG also requested that nonresidential consumers who are
receiving shopping credits be allowed to give notice to CG&E
of their intent to avoid the RSC and AAC effective January 1,
2006. The Commission finds that notice of intent to avoid the
RSC and the AAC could be given well in advance of January 1,
2006, based on a consumer's execution of the appropriate
contract with a CRES provider. Rehearing on this ground is
therefore granted.

(28) In its application for rehearing, CPS argues that the opinion
and order should be amended to state that, if the Commission
at any time finds the RSP to be a non-market rate, the
Commission on its own may call for a bid-out to be conducted
pursuant to Section 4928.14(B), Revised Code. As discussed in
our opinion and order, Section 4928.14(B), Revised Code,
provides that the Commission may determine at any time that
a competitive bidding process is not required, if other means to
accomplish generally the same option for customers are readily
available in the market and a reasonable means for customer
participation is developed. The opinion and order further
found that the procedure established by the stipulation offers a
reasonable alternative to a more traditional competitive
bidding process, provides for a reasonable means of customer
participation through the various options that are open to
customers under the RSP, and fulfills the statutory
requirements for a competitive bidding process. Further, we
note that, under paragraph 13 of the stipulation, the "parties
agree that the Commission may determine and implement a
competitive bidding process to test CG&E's price to compare."
Accordingly, the Commission retains the authority under the
stipulation to implement a competitive bidding process at any
time. CPS's application for rehearing is therefore denied.

It is, therefore,

ORDERED, That the motion by OMG for leave to file a supplement to its
memorandum contra be granted. It is, further,

ORDERED, That the application for rehearing filed in this matter by CG&E be
granted in part and denied in part. It is, further,

i
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ORDERED, That the application for rehearing filed in this matter by OCC be
denied. It is, further,

ORDERED, That the application for rehearing filed in this matter by OMG be
granted in part and denied in part. It is, further,

ORDERED, That the application for rehearing filed in this matter by CPS be denied.
It is, further,

ORDERED, That the stipulation be approved, to the extent and subject to the
modifications and clarifications set forth in the September 29, 2004, opinion and order in
these proceedings, as further modified by this entry on rehearing. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

THE PUBLI(^LJTILITIFS COMMISSION OF OHIO

Donald L^Masori

JWK/SEF;geb

Entered in the Toumal
NOV 2 3 ^104

^ ^=^-^•^
Renets J. Jenkins
Secretary

Clarence D. Rogers, Jr.
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4901:1-20-16 Corporate separation.

,,,X (A) Purpose and scope Electric utilities are required by section 4928.17 of the Revised Code, to file with the
commission an application for approval of a proposed corporate separation plan. The rule provides that all the

state's electric utility companies must meet the same standards so a competitive advantage is not gained
solely because of corporate affiliation. This rule should create competitive equality, preventing unfair

competitive advantage and prohibiting the abuse of market power. Generally, this rule applies to the activities
of the regulated utility and its transactions with its affiliates. However, to ensure compliance with this rule,
examination of the books and records of other affiliates may be necessary. Compliance with paragraph (G)(4)
of this rule shall begin immediately. Compliance with the remainder of this rule shall coincide with the start

date of competitive retail eiectric service, January 1, 2001, unless extended by commission order for an
electric utility pursuant to division (C) of section 4928.01 of the Revised Code.

(B) Definitions

(1) "Affiliates" are companies that are related to each other due to common ownership or control. The affiliate
standards shall also apply to any internal merchant function of the electric utility whereby the electric utility

provides a competitive service.

(2) "Electric utilities" are as defined in division (A)(11) of section 4928.01 of the Revised Code.

(3) "Fully allocated costs" are the sum of direct costs plus an appropriate share of indirect costs. For purposes
of this rule, the term "fully allocated costs" shall have the same meaning as the term "fully loaded embedded

costs" as that term appears in division (A)(3) of section 4928.17 of the Revised Code.

!4) "Employees" are all full-time or part-time employees of an electric utllity or its affiliates, as well as
consultants, independent contractors or any other persons performing various duties or obligations on behalf

of or for an electric utility or its affiliate.

(5) "Competitive supplier" means any entity or entities, including aggregators, brokers, and marketers,
offering to supply electricity or energy-related goods or services at retail, by sale or otherwise, within the

service territory of the electric utility.

(6) "Customer" means any entity that is the ultimate retail consumer of goods and services.

(C) Beginning on the starting date of competitlve retail electric service, no electric utility shall supply in this
state, either directly or through an affiliate, a noncompetitive retail electric service and a competitive retall
electric service (or a noncompetitive retail electric service and a product or service other than retail electric

service) unless under a commission-approved corporate separation plan.

(D) Cross-subsidies between an electric utility and its affillates are prohibited. An electric utility's operating
employees and those of its affiliates shall work/function independently of each other.

(E) Electric utilities that structurally separate regulated electric utility business from nonregulated business
and that certify to the commission on an annual basis that there is no sharing of employees and that there are
no unregulated transactions between the electric utility and the unregulated affiliate, may be granted

exemptions from certain audit requirements.

(F) This rule applies to all affiliate transactions and shared services. Transactions made in accordance with
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rules or regulations approved by the federal energy regulatory commission, securities and exchange
commission, and the commission, which rules the electric utility shail maintain in its cost allocation manual

(CAM) and file with the commission, shall provide a rebuttable presumption of compliance with the costing
principles contained in this rule. Upon a showing of reasonable grounds for complaint, the electric utility has
ihe burden of proof to demonstrate compliance with approved transactional costing rules or regulations.

(G) Electric utilities are required by sectlon 4928.17 of the Revised Code to file an application for approval of a

proposed corporate separation plan. The proposed plans shall include provisions relating to the following:

(1) Structural safeguards

(a) An electric utility shall place a copy of the minutes of each board of directors meeting in the CAM in
accordance with paragraph (]) of this rule, where it shall be maintained for a minimum of three five years.

(b) An electric utility may not share employees with any affiliate, if the sharing, in any way, violates paragraph
(G)(4) of this rule. An electric utility shall maintain in the CAM a copy of the job description of each shared
employee (except for shared consultants and shared independent contractors). The electric utility shall
maintain in the CAM a list of the names of and job summaries for shared consultants and shared independent
contractors. An electric utility shall ensure that all shared employees appropriately record and charge their
time based on fully allocated costs. An electric utility shall add to the CAM a copy of all transferred employees'

previous and new job descriptions.

(c) Electric utilities and their affiliates that provide servlces to customers within the electric utility's service
territory shall function independently of each other and shall not share facilities and services if such sharing In

any way violates paragraph (G)(4) of this rule.

(d) During an interlm period, an electric utility has the burden of establishing "good cause" for selecting an
interim functional separation plan (as opposed to a structural separation). The Interim plan shall provide a
detailed timeline for progression to full structural separation and shall be subject to periodic commission staff

review at the staff's discretion.

(2) Separate accounting Each electric utility and its afflliates shall maintain, in accordance with generally
accepted accounting principles and an applicable uniform system of accounts, books, records, and accounts

that are separate from the books, records, and accounts of its affiliates.

(3) Financial arrangements Except as the commission may approve, the financial arrangements of an electric

utility are subject to the following restrictions:

(a) Any indebtedness incurred by an affiliate shall be without recourse to the electric utility.

(b) An electric utility shall not enter Into any agreement with terms under which the electric utility is obligated

to commit funds to maintain the financial viability of an afflliate.

(c) An electrlc utility shall not make any investment in an affiliate under any circumstances in which the
electric utility would be liable for the debts and/or liabilities of the affiliate Incurred as a result of actions or

omissions of an affiliate.

(d) An electric utility shall not issue any security for the purpose of financing the acquisition, ownership, or

operation of an affiliate.
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(e) An electric utility shall not assume any obligation or liability as a guarantor, endorser, surety, or otherwise

with respect to any security of an affiliate.

(f) An electric utility shall not pledge, mortgage, or use as collateral any assets of the electric utility for the

oenefit of an afflliate.

(4) Code of conduct

(a) The electric utility shall not release any proprietary customer information (e.g., individual customer load
profiles or billing histories) to an affiliate, or otherwise, without the prior authorization of the customer, except

as required by a regulatory agency or court of law.

(b) On or after the effective date of this rule, the electric utility shall make customer lists, whlch Include name,
address, and telephone number, available on a nondiscriminatory basis to all nonafflliated and affiliated
certified retail electric competitors transacting business in its service territory, unless otherwise directed by
the customer. This paragraph does not apply to customer-specific information, obtained with proper
authorization, necessary to fulfill the terms of a contract, or information relating to the provision of general

and administrative support services.

(c) Employees of the electric utllity's affiliates shall not have access to any information about the electric
utility's transmission or dlstribution systems (e.g., system operations, capability, price, curtailments, and
ancillary services) that is not contemporaneously and in the same form and manner available to a nonafflllated

competitor of retail electric service.

(d) Electric utilities shall treat as confidential all information obtained from a competitive supplier of retail
electric service, both affiliated and nonaffiliated, and shall not release such information unless a competitive
supplier provides authorization to do so, or unless the Information was or thereafter becomes available to the
public other than as a result of disclosure by the electric utilities.

(e) The electric utility shall not tie (nor allow an affiliate to tie) or otherwise condition the provision of the
electric utility's regulated services, discounts, rebates, fee waivers, or any other waivers of the electric utility's
ordinary terms and conditions of service, including but not limited to tariff provisions, to the taking of any
goods and/or services from the electric utility's affiliates.

(f) The electric utility shall ensure effective competitlon in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive retail electric

service or to a product or service other than retail electric service, and vice versa.

(g) The electric utility, upon request from a customer, shall provide a complete list of all suppliers operating
on the system, but shall not endorse any suppllers nor indicate that any supplier will receive preference

because of an affiliate relationship.

(h) The electric utility shall ensure retail electric service consumers protection against unreasonable sales
practlces, market deficiencies, and market power. Employees of the electric utility or persons representing the
electric utility shall not indicate a preference for an affiliated supplier. All electric utilitles shall, at a minimum,
provide information in their transition filings so as to enable the commission to determine whether they have
met their burden of proof to satisfy this paragraph as it relates to joint advertising between the electric utility
and an affiliate, joint marketing activities between the electric utility and an affiliate, and the use of the name

and logo of the electric utility.
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(i) The electric utility shall provide comparable access to products and services related to tariffed products and
services and specifically comply with the following: (i) An electric utility shall be prohibited from unduly

discriminating In the offering of its products and/or services;

The electric utility shall apply all tariff provisions in the same manner to the same or similarly situated

entities, regardless of any affiliation or nonaffiliation;

(iii) The electric utility shall not, through a tariff provision, a contract, or otherwise, give its affiliates
preference over nonafflliated competitors of retail electric service or their customers in matters relating to any

product and/or service;

(iv) The electric utllity shall strictly follow all tariff provisions;

(v) Except to the extent allowed by state law, the electric utility shall not be permitted to provide discounts,

rebates, or fee waivers for any state regulated monopoly service; and

(vi) Violations of this rule shall be enforced and subject to the disciplinary actions described in divisions (C)

and (D) of section 4928.18 of the Revised Code.

(j) Shared representatives or shared employees of the electric utility and affiliated competitive supplier shall

clearly disclose upon whose behalf their representations to the public are being made.

(k) Notwithstanding paragraph (G)(4) of this rule, in a declared emergency situation, an electrlc utility may
take actions necessary to ensure public safety and system reliability. The electric utility shall maintain a log of
all such actions that do not comply with paragraph (G)(4) of this rule, which log shall be subject to review by

',e commission.

(5) Complalnt procedure The electric utility shall establish a complaint procedure for the issues concerning
compliance with this rule. All complalnts, whether written or verbal, shall be referred to the general counsel of
the utility or their designee. The legal counsel shall orally acknowledge the complaint within five working days
of its receipt. The legal counsel shall prepare a written statement of the complaint that shall contain the name
of the complainant and a detailed factual report of the complaint, including all relevant dates, companies
involved, employees involved, and the specific claim. The legal counsel for the electric utility shall inform the
complainant that the complainant has the right to submit a written characterization of the complaint and the
facts supporting it for entry into the CAM. If the complainant desires to submit such a written characterization,
the legal counsel for the electric utility shall include that characterization in the CAM. The legal counsel shall
communicate the results of the preliminary investigation to the complainant in writing within thirty days after
the complaint was received, including a description of any course of action that was taken. The legal counsel
for the electrlc utility shall inform the complainant that the complainant has the right to submit a response to
the results of the preliminary investigation and/or action taken by the electric utility for entry into the CAM. If
the complainant desires to submit such a written response, the legal counsel for the electric utility shall
include that response in the CAM. The legal counsel shall keep a file in the CAM, in accordance with paragraph
(]) of this rule, of all such complaint statements for a period of not less than five years. This complaint
procedure shall not in any way Ilmit the rights of a party to file a complalnt with the commission.

(H) Additional transitlon plan content requirements for a corporate separation plan

) A description and timeline of all planned education and training, throughout the holding company

structure, to ensure that electric utility and affiliate employees know and can implement the policies and

procedures of this rule.
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(2) A copy of a policy statement to be signed by electric utility and affiliate employees who have access to any

nonpublic electric utility Information, which indicates that they are aware of, have read, and will follow all
policies and procedures regarding limitation on the use of nonpublic electric utility information. The statement

-,*.,will include a provision stating that failure to observe these limitations will result in appropriate disciplinary

lction.

(3) A description of the internal compliance monitoring procedures and the methods for corrective action for

compliance with this rule.

(4) A detailed description outilning how the electric utility and its afflliates will comply with this rule, except
paragraph (K) of this rule. The format shall list the rule and then provide the description. For example:

Corporate separation paragraph (G)(1)(b) of this rule - an electric utility may not share employees with any
affiliate, if the sharing, in any way violates paragraph (G)(4) of this rule.

- Detailed description of compliance.

(5) Each electric utility shall make available for commission staff review the initial CAM, the contents of which

are set forth in paragraph (J) of this rule.

(6) A detailed listing of the electric utility's electric services and the electric utllity's transmission and

distrlbution affiliates' electric services.

(I) Access to books and records

(1) The commission staff has the authority to examine books, accounts, and/or other pertinent records kept
by an electric utility or its affiliates as they may relate to the businesses for which corporate separation is

required under section 4928.17 of the Revised Code.

(2) The commission staff may investigate such electric utility and/or affiliate operations and the
interrelationship of those operations at the commission staff's discretion. In addition, the employees and
officers of the electric utility and its affiliates shall be made available for informational interviews, at a
mutually agreed time and place, as required by the commisslon staff to ensure proper separations are being

followed.

(3) If such employees, officers, books, and records cannot be reasonably made available to the commission
staff in the state of Ohio, then upon request of the commission staff, the appropriate electric utility or affillate

shall reimburse the commission for reasonable travel expenses incurred.

(J) Cost allocation manual

(1) Each electric utility's affiliate, which provides products and/or services to the electric utility and/or receives
products and/or services from the electric utility, shall maintain information in the CAM, documenting how
costs are allocated between the electric utility and affiliates and the regulated and nonregulated operations.

(2) The CAM will be maintained by the electric utility.

(3) The CAM is intended to ensure the commission that no cross-subsidization is occurring between the^N
electric utility and its affiliates.

(4) The CAM will include:
000:.37



(a) An organization chart of the holding company, depicting all afffllates, as well as a description of activities in

which the affiliates are involved;

(b) A description of all assets, services, and products provided to and from the electric utility and its affiliates;

(c) All documentation including written agreements, accounting bulletins, procedures, work order manuals, or

related documents, which govern how costs are allocated between affiliates;

(d) Information on employees who have either transferred from the electric utllity to an affiliate or are shared
between the electric utlllty and an affiliate and shall be consistent with paragraph (G)(1)(b) of this rule.

(e) A log of all complaints brought to the utility regarding this rule; and

(f) Board of director minutes.

(5) The method for charging costs and transferring assets shall be based on fully allocated costs.

(6) The costs should be traceable to the books of the applicable corporate entity.

(7) The electric utility and affiliates shall maintain all underlying affiliate transaction information for a

minimum of five years.

(8) Following approval of a corporate separation plan, an electric utility shall send to the director of the
utilities department of the commission (or their designee) every six months a summary of any changes in the

CAM.
"',N

(9) The electric utility shall designate an employee who will act as a contact for the commission staff, when
seeking data regarding affiliate transactions, personnel transfers, and the sharing of employees. The electric

utility shall update the commission of changes in the contact.

(K) Commission staff audits

(1) The commission staff will perform an audit of the CAM in order to ensure compliance with this rule.

(2) In order to facilitate meaningful data collectlon, the Initial engagement shall cover the first twelve months
after the starting date of competitive retail electric service.

(3) Audits will be at the commission staff's discretion, but will attempt to follow a biennial schedule, unless

otherwise ordered by the commission.

(4) During an interim functional separatlon period, additional audits may be required and an external auditor
selected and managed by the commission may conduct the audit.

HISTORY: Eff 3-10-00; 10-23-04

Rule promulgated under: RC 111.15

Rule authorized by: RC 4928.06

Rule amplifies: RC 4928.17, 4928.18, 4928.31(A)(2), 3928.34(A)(8) {)00'06133
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4901-1-24 Motions, for protective orders.

` (A) Upon motion of any party or person from whom discovery is sought, the commission, the legal director,

f^•the deputy legal director, or an attorney examiner may issue any order which is necessary to protect a party
or person from annoyance, embarrassment, oppression, or undue burden or expense. Such a protective order

may provide that:

(1) Discovery not be had.

(2) Discovery may be had only on specified terms and conditions.

(3) Discovery may be had only by a method of discovery other than that selected by the party seeking

discovery.

(4) Certain matters not be inquired into.

(5) The scope of discovery be limited to certain matters.

(6) Discovery be conducted with no one present except persons designated by the commission, the legal

director, the deputy legal director, or the attorney examiner.

(7) A trade secret or other confldential research, development, commercial, or other information not be

disclosed or be disclosed only in a designated way.

'?^ (8) Information acquired through discovery be used only for purposes of the pending proceeding, or that such
information be disclosed only to deslgnated persons or classes of persons.

(B) No motion for a protective order shall be filed under paragraph (A) of this rule until the person or party
seeking the order has exhausted all other reasonable means of resolving any differences with the party
seeking discovery. A motion for a protective order filed pursuant to paragraph (A) of this rule shall be

accompanied by:

(1) A memorandum in support, setting forth the specific basis of the motion and citations of any authorities

relied upon.

(2) Copies of any specific discovery requests which are the subject of the request for a protective order.

(3) An affidavit of counsel, or of the person seeking a protective order if such person is not represented by
counsel, setting forth the efforts which have been made to resolve any differences with the party seeking

discovery.

(C) If a motion for a protective order filed pursuant to paragraph (A) of this rule is denied in whole or in part,
the commission, the legal director, the deputy legal director, or the attorney examiner may require that the
party or person seeking the order provide or permit discovery, on such terms and conditions as are just.

(D) Upon motion of any party or person with regard to the filing of a document with the commission's

docketing division relative to a case before the commission, the commission, the legal director, the deputy
^legal director, or an attorney examiner may Issue any order which is necessary to protect the confidentiality of
information contained in the document, to the extent that state or federal law prohibits release of the
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information, including where the information is deemed by the commission, the legal director, the deputy legal
director, or the attorney examiner to constitute a trade secret under Ohio law, and where nondisclosure of the
information is not inconsistent with the purposes of Title 49 of the Revised Code. Any order issued under this
paragraph shall minimize the amount of information protected from public disclosure. The following

equirements apply to a motion filed under this paragraph:

(1) All documents submitted pursuant to paragraph (D) of this rule should be filed with only such information

redacted as is essential to prevent disclosure of the allegedly confidential Information. Such redacted

documents should be filed with the otherwise required number of copies for inclusion in the public case file.

(2) Three unredacted copies of the allegedly confidential information shall be filed under seal, along with a
motion for protection of the Information, with the secretary of the commission, the chief of the docketing
division, or the chief's designee. Each page of the allegedly confidential material filed under seal must be

marked as "confidential," "proprietary," or "trade secret."

(3) The motion for protection of allegedly confidential information shall be accompanied by a memorandum in
support setting forth the specific basis of the motion, including a detalled discussion of the need for protection
from disclosure, and citations of any authorities relied upon. The motion and memorandum in support shall be

made part of the public record of the proceeding.

(4) If a motion for a protective order is filed in a case involving a request for approval of a contract between a
telecommunications carrier and a customer, and the contract has an automatic approval process, unless the
commission suspends the automatic approval process or otherwise rules on the motion for a protective order,
the motion for a protective order will be automatically approved for an eighteen-month period beginning on
the date that the contract is automatically approved. Nothing prohibits the commission from resclnding the
protective order during the eighteen-month period. If a motion for a protectlve order for information included
'n a gas marketer's renewal certification application case filed pursuant to section 2928.09 of the Revised
Code, or a competltlve retail electric service provider's renewal certification application case filed pursuant to
section 4928.09 of the Revised Code, is granted, the motlon will be automatically approved for a twenty-four
month period beginning with the date of the renewed certificate. Nothing prohibits the commission from
rescinding the protective order during the twenty-four month period. Automatic approval of confidentiality
under this provision shall not preclude the commission from examining the confidentiality issue de novo if
there Is an application for rehearing on confldentiality or a public records request for the redacted information.

(E) Pending a ruling on a motion filed in accordance with paragraph (D) of this rule, the information filed
under seal will not be included in the public record of the proceeding or disclosed to the public until otherwise
ordered. The commission and its employees will undertake reasonable efforts to maintain the confldentiality of
the information pending a ruling on the motion. A document or portion of a document filed with the docketing
division that is marked "confidential," "proprietary," or "trade secret," or with any other such marking, will not
be afforded confidential treatment and protected from disclosure unless It is filed in accordance with paragraph

(D) of this rule.

(F) Unless otherwise ordered, any order prohibiting public disclosure pursuant to paragraph (D) of this rule
shall automatically expire eighteen months after the date of its issuance, and such information may then be
included in the public record of the proceeding. A party wishing to extend a protective order beyond eighteen
months shall file an appropriate motion at least forty-five days in advance of the expiratlon date of the
existing order. The motlon shall include a detailed discussion of the need for continued protection from

lisclosure.

(G) The requlrements of this rule do not apply to information submitted to the commission staff. However,



information submitted directly to the legal director, the deputy legal director, or the attorney examiner that is
not filed in accordance with the requirements of paragraph (D) of this rule may be filed with the docketing
division as part of the public record. No document received via facsimile transmission will be given confidential

treatment by the commission.

Effective: 05/07/2007

R.C. 119.032 review dates: 02/20/2007 and 09/30/2010

Promulgated Under: 111.15

Statutory Authority: 4901.13

Rule Amplifies: 4901.13, 4901.18

Prior Effective Dates: 3/1/81, 6/1/83, 12/25/87, 4/4/96, 7/7/97



4901:1-35-02 Purpose and scope.

(A) Pursuant to division (A) of section 4928.14 of the Revised Code, after its market development period, each
FDU in this state shall provide consumers, on a comparable and nondiscriminatory basis within its certified

territory, a market-based standard service offer of all competitive retail electric services necessary to maintain
essential electric service to consumers, including a firm supply of electric generation service. Pursuant to
division (B) of section 4928.14 of the Revised Code, each EDU also shall offer customers within its certified
territory an option to purchase competitive retail electric service the price of which is determined through a
competitive bidding process. The purpose of this chapter is to establish rules for the form and process under
which an EDU shall file an application for standard service offer and competitive bidding process and the
commission's review of that application.

(B) The commission may waive any requirement of Chapter 4901:1-35 of the Administrative Code for good

cause shown or upon its own motion.

(C) Notwithstanding the requirements of rule 4901:1-35-03 of the Administrative Code and the attached
appendices A and B of that rule, the EDU may propose a plan for a standard service offer and/or competitive
bidding process that varies from these rules where there is substantial support from a number of interested

stakeholders.

HISTORY: Eff. 5-27-04

Rule promulgated under: RC 111.15

^ Rule authorized by: RC 4928.06, 4928.14

Rule amplifies: RC 4928.14

R.C. 119.032 review dates: 09/30/2008
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149.43 Availability of public records for inspection and

copying.

!A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not limited to, state, county, city,
village, township, and school district units, and records pertaining to the delivery of educational services by an
alternative school in this state kept by the nonprofit or for-profit entity operating the alternative school

pursuant to section 3313.533 of the Revised Code. "Public record" does not mean any of the following:

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings related to the imposition of

community control sanctions and post-release control sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section 2919.121 of the Revised

Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an adoption file maintained by the

department of health under section 3705.12 of the Revised Code;

(e) Information in a record contained in the putative father registry established by section 3107.062 of the
Revised Code, regardless of whether the Information is held by the department of job and family services or,

_Npursuant to section 3111.69 of the Revised Code, the office of child support in the department or a child

upport enforcement agency;

(f) Records listed in dlvision (A) of section 3107.42 of the Revised Code or specified in division (A) of section

3107.52 of the Revised Code;

(g) Trial preparation records;

(h) Confidential law enforcement Investigatory records;

(i) Records containing Information that is confidential under section 2710.03 or 4112.05 of the Revised Code;

(j) DNA records stored in the DNA database pursuant to section 109.573 of the Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to the department of youth

services or a court of record pursuant to division (E) of section 5120.21 of the Revised Code;

(1) Records maintained by the department of youth services pertaining to children in its custody released by
the department of youth services to the department of rehabilitatlon and correction pursuant to section

5139.05 of the Revised Code;

(m) Intellectual property records;

i
(n) Donor profile records;

(o) Records maintained by the department of job and family services pursuant to section 3121.894 of the
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Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee,
`1N youth services employee, firefighter, or EMT residential and familial information;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a municipal

hospital operated pursuant to Chapter 749. of the Revised Code, information that constitutes a trade secret,

as defined in section 1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of eighteen;

(s) Records provided to, statements made by review board members during meetings of, and all work
products of a child fatality review board acting under sections 307.621 to 307.629 of the Revised Code, other
than the report prepared pursuant to section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public children services agency or
a prosecuting attorney acting pursuant to section 5153.171 of the Revised Code other than the information

released under that section;

(u) Test materials, examinations, or evaluation tools used in an examination for licensure as a nursing home
administrator that the board of examiners of nursing home administrators administers under section 4751.04
of the Revised Code or contracts under that section with a private or government entity to administer;

(v) Records the release of which is prohibited by state or federal law;

,(w) Proprietary information of or relating to any person that is submitted to or compiled by the Ohio venture
capital authority created under section 150.01 of the Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072 of the Revised Code;

(y) Financial statements and data any person submits for any purpose to the Ohio housing finance agency or
the controlling board in connection with applying for, receiving, or accounting for financial assistance from the
agency, and information that identifies any indlvidual who benefits dlrectly or indirectly from financial
assistance from the agency;

(z) Records listed in section 5101.29 of the Revised Code.

(2) "Confidential law enforcement investigatory record" means any record that pertains to a law enforcement
matter of a criminal, quasi-criminal, civil, or administrative nature, but only to the extent that the release of

the record would create a hlgh probability of disclosure of any of the following:

(a) The identity of a suspect who has not been charged with the offense to which the record pertains, or of an
information source or witness to whom confidentiality has been reasonably promised;

(b) Information provided by an information source or witness to whom confidentiality has been reasonably
promised, which information would reasonably tend to disclose the source's or witness's identity;

;(c) Specific confidential investigatory techniques or procedures or specific investigatory work product;

(d) Information that would endanger the life or physical safety of law enforcement personnel, a crime victim, a
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witness, or a confidential information source.

(3) "Medical record" means any document or combination of documents, except births, deaths, and the fact of
-+aadmission to or discharge from a hospital, that pertains to the medical history, diagnosis, prognosis, or

nedical condition of a patient and that is generated and maintained in the process of medical treatment.

(4) "Trial preparation record" means any record that contains information that is specifically compiled in
reasonable anticipation of, or in defense of, a civil or criminal action or proceeding, including the independent

thought processes and personal trial preparation of an attorney.

(5) "Intellectual property record" means a record, other than a financial or administrative record, that is
produced or collected by or for faculty or staff of a state institution of higher learning in the conduct of or as a
result of study or research on an educational, commercial, scientific, artistic, technical, or scholarly issue,

regardless of whether the study or research was sponsored by the Institution alone or in conjunction with a
governmental body or private concern, and that has not been publicly released, published, or patented.

(6) "Donor profile record" means all records about donors or potential donors to a public institution of higher
education except the names and reported addresses of the actual donors and the date, amount, and

conditions of the actual donation.

(7) "Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee,
youth services employee, firefighter, or EMT residential and familial information" means any Information that
discloses any of the following about a peace officer, parole officer, prosecuting attorney, asslstant prosecuting

attorney, correctional employee, youth services employee, firefighter, or EMT:

4a) The address of the actual personal residence of a peace officer, parole officer, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT, except for the state or political
subdivision in whlch the peace officer, parole officer, assistant prosecuting attorney, correctional employee,

youth services employee, firefighter, or EMT resldes;

(b) Information compiled from referral to or participation in an employee assistance program;

(c) The social security number, the residential telephone number, any bank account, debit card, charge card,
or credit card number, or the emergency telephone number of, or any medical information pertaining to, a
peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee,

youth services employee, firefighter, or EMT;

(d) The name of any beneficiary of employment benefits, including, but not limited to, life insurance benefits,
provided to a peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional
employee, youth services employee, firefighter, or EMT by the peace officer's, parole officer's, prosecuting
attorney's, assistant prosecuting attorney's, correctional employee's, youth services employee's, firefighter's,

or EMT's employer;

(e) The identity and amount of any charitable or employment benefit deduction made by the peace officer's,
parole officer's, prosecuting attorney's, assistant prosecuting attorney's, correctional employee's, youth
services employee's, firefighter's, or EMT's employer from the peace officer's, parole officer's, prosecuting

N attorney's, assistant prosecuting attorney's, correctional employee's, youth services employee's, firefighter's,
or EMT's compensation unless the amount of the deduction is required by state or federal law;

(f) The name, the residential address, the name of the employer, the address of the employer, the social
^^^Z.).^16



security number, the residential telephone number, any bank account, debit card, charge card, or credit card
number, or the emergency telephone number of the spouse, a former spouse, or any child of a peace officer,
parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee, youth services

employee, firefighter, or EMT;

(g) A photograph of a peace officer who holds a position or has an assignment that may include undercover or
plain clothes positions or assignments as determined by the peace officer's appointing authority.

As used in divisions (A)(7) and (B)(9) of this section, "peace officer" has the same meaning as in section
109.71 of the Revised Code and also includes the superlntendent and troopers of the state highway patrol; it
does not include the sheriff of a county or a supervisory employee who, in the absence of the sheriff, is
authorized to stand in for, exercise the authority of, and perform the duties of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, "correctional employee" means any employee of the
department of rehabilitation and correction who in the course of performing the employee's job duties has or

has had contact with inmates and persons under supervision.

As used in divisions (A)(7) and (B)(5) of this section, "youth services employee" means any employee of the
department of youth services who in the course of performing the employee's job duties has or has had

contact with children committed to the custody of the department of youth services.

As used in divisions (A)(7) and (B)(9) of this section, "firefighter" means any regular, paid or volunteer,
member of a lawfully constituted fire department of a municipal corporation, township, fire district, or village.

As used in divisions (A)(7) and (B)(9) of this section, "EMT" means EMTs-basic, EMTs-I, and paramedics that
.,,)rovide emergency medical services for a public emergency medical service organization. "Emergency medical
^ervice organization," "EMT-basic,""EMT-I," and "paramedic" have the same meanings as in section 4765.01

of the Revised Code.

(8) "Information pertaining to the recreational activities of a person under the age of eighteen" means
information that is kept in the ordinary course of business by a public office, that pertains to the recreational
activities of a person under the age of elghteen years, and that discloses any of the following:

(a) The address or telephone number of a person under the age of eighteen or the address or telephone

number of that person's parent, guardian, custodian, or emergency contact person;

(b) The social security number, birth date, or photographic image of a person under the age of eighteen;

(c) Any medical record, history, or information pertalning to a person under the age of eighteen;

(d) Any additional information sought or required about a person under the age of eighteen for the purpose of
allowing that person to participate in any recreational activity conducted or sponsored by a public office or to
use or obtain admission privileges to any recreational facility owned or operated by a public office.

(9) "Community control sanction" has the same meaning as in section 2929.01 of the Revised Code.

(10) "Post-release control sanction" has the same meaning as in section 2967.01 of the Revised Code.

(11) "Redaction" means obscuring or deleting any Information that is exempt from the duty to permit public
inspection or copying from an item that otherwise meets the definition of a "record" in section 149.011 of the
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Revised Code.

(12) "Designee" and "elected officiai" have the same meanings as in section 109.43 of the Revised Code.

;B)(1) Upon request and subject to division (B)(8) of this section, all public records responsive to the request
shall be promptly prepared and made available for inspection to any person at all reasonable times during

regular business hours. Subject to division (B)(8) of this section, upon request, a public office or person
responsible for public records shall make copies of the requested public record available at cost and within a
reasonable period of time. If a public record contains information that is exempt from the duty to permit public
inspection or to copy the public record, the public office or the person responsible for the public record shall
make available all of the information within the public record that is not exempt. When making that public
record available for public inspection or copying that public record, the publlc office or the person responsible
for the public record shall notify the requester of any redaction or make the redaction plainly visible. A
redaction shall be deemed a denial of a request to inspect or copy the redacted information, except If federal

or state law authorizes or requires a public office to make the redaction.

(2) To facilitate broader access to public records, a public office or the person responsible for public records
shall organize and maintain public records in a manner that they can be made available for inspection or
copying in accordance with division (B) of this section. A public office also shall have available a copy of its

current records retention schedule at a location readily available to the public. If a requester makes an
ambiguous or overly broad request or has difficulty in making a request for coples or inspection of public
records under this section such that the public office or the person responsible for the requested public record
cannot reasonably identify what public records are being requested, the public office or the person responsible
for the requested public record may deny the request but shall provide the requester with an opportunity to
revise the request by informing the requester of the manner in which records are maintained by the public
pffice and accessed in the ordinary course of the public office's or person's duties.

(3) If a request is ultimately denied, in part or in whole, the public office or the person responsible for the
requested public record shall provide the requester with an explanation, including legal authority, setting forth
why the request was denied. If the initial request was provided in writing, the explanation also shall be
provided to the requester in writing. The explanation shall not preclude the public office or the person
responsible for the requested public record from relying upon additlonal reasons or legal authority in defending

an action commenced under division (C) of this sectlon.

(4) Unless specifically required or authorized by state or federal law or In accordance with division (B) of this
section, no public office or person responsible for public records may limit or condition the availability of public
records by requiring disclosure of the requester's Identity or the intended use of the requested public record.
Any requirement that the requester disclose the requestor's identity or the intended use of the requested

public record constitutes a denial of the request.

(5) A public office or person responsible for public records may ask a requester to make the request in writing,
may ask for the requester's Identity, and may inquire about the intended use of the information requested,
but may do so only after disclosing to the requester that a written request is not mandatory and that the
requester may decline to reveal the requester's identlty or the intended use and when a wrltten request or

disclosure of the identity or intended use would benefit the requester by enhancing the ability of the public
offlce or person responsible for public records to identify, locate, or deliver the public records sought by the

requester.

(6) If any person chooses to obtain a copy of a public record in accordance with division ( B) of this section,

the public office or person responsible for the public record may require that person to pay in advance the cost
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involved In providing the copy of the public record in accordance with the choice made by the person seeking
the copy under this division. The public office or the person responsible for the public record shall permit that

person to choose to have the public record duplicated upon paper, upon the same medium upon which the
public office or person responsible for the public record keeps it, or upon any other medium upon which the
;)ublic office or person responsible for the public record determines that it reasonably can be duplicated as an
integral part of the normal operations of the public office or person responsible for the public record. When the
person seeking the copy makes a choice under this division, the public office or person responsible for the

public record shall provide a copy of it in accordance with the choice made by the person seeking the copy.
Nothing in this section requires a public office or person responsible for the public record to allow the person

seeking a copy of the public record to make the copies of the public record.

(7) Upon a request made in accordance with division (B) of this section and subject to divlsion (B)(6) of this
section, a public office or person responsible for public records shall transmit a copy of a public record to any
person by United States mail or by any other means of delivery or transmission within a reasonable period of
time after receiving the request for the copy. The public office or person responsible for the public record may
require the person making the request to pay in advance the cost of postage if the copy is transmitted by
United States mail or the cost of delivery If the copy is transmitted other than by United States mail, and to
pay in advance the costs incurred for other supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in transmitting, within a reasonable
period of time after receiving a request, copies of public records by United States mail or by any other means
of delivery or transmission pursuant to this division. A public offlce that adopts a policy and procedures under

this division shall comply with them in performing its duties under this division.

In any policy and procedures adopted under this dlvision, a public office may limit the number of records
requested by a person that the office will transmit by United States mail to ten per month, unless the person
tertifies to the office in writing that the person does not intend to use or forward the requested records, or the
information contained in them, for commercial purposes. For purposes of this division, "commercial" shall be
narrowly construed and does not Include reporting or gathering news, reporting or gathering information to
assist citizen oversight or understanding of the operation or activities of government, or nonprofit educational

research.

(8) A public office or person responsible for public records is not required to permit a person who Is
incarcerated pursuant to a criminal convictlon or a juvenile adjudication to inspect or to obtain a copy of any
public record concerning a criminal investigation or prosecution or concerning what would be a criminal

investigation or prosecution if the subject of the investigation or prosecution were an adult, unless the request
to Inspect or to obtain a copy of the record Is for the purpose of acquiring Information that is subject to
release as a public record under this section and the judge who Imposed the sentence or made the
adjudication with respect to the person, or the judge's successor In office, finds that the information sought in
the public record is necessary to support what appears to be a justiciable claim of the person.

(9) Upon written request made and signed by a journalist on or after December 16, 1999, a public office, or
person responsible for public records, having custody of the records of the agency employing a specified peace
offlcer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT shall disclose to the journalist the address of the actual personal
residence of the peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctlonal
employee, youth services employee, fireflghter, or EMT and, if the peace officer's, parole officer's, prosecuting
attorney's, assistant prosecuting attorney's, correctional employee's, youth services employee's, firefighter's,

or EMT's spouse, former spouse, or child Is employed by a public office, the name and address of the employer
of the peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting attorney's, correctional



employee's, youth services employee's, firefighter's, or EMT's spouse, former spouse, or child. The request
shall include the journalist's name and title and the name and address of the journalist's employer and shall

state that disclosure of the information sought would be in the public interest.

ls used in this division, "journalist" means a person engaged in, connected with, or employed by any news
medium, Including a newspaper, magazine, press association, news agency, or wire service, a radio or
television station, or a similar medium, for the purpose of gathering, processing, transmitting, compiling,

editing, or disseminating information for the general public.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the person responsible for public
records to promptly prepare a public record and to make it available to the person for inspection in accordance
with division (B) of this section or by any other failure of a public office or the person responsible for public
records to comply with an obligation in accordance with division (B) of thls section, the person allegedly
aggrieved may commence a mandamus action to obtain a judgment that orders the public office or the person
responsible for the public record to comply with division (B) of this section, that awards court costs and
reasonable attorney's fees to the person that instituted the mandamus action, and, if applicable, that includes
an order fixing statutory damages under dlvislon (C)(1) of this section. The mandamus action may be
commenced in the court of common pleas of the county in which divislon (B) of this section allegedly was not
complied with, in the supreme court pursuant to its original jurisdiction under Section 2 of Article IV, Ohio
Constitution, or in the court of appeals for the appellate district in which division (B) of this section allegedly
was not complied with pursuant to its original jurisdictlon under Section 3 of Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to inspect or receive copies of any
public record in a manner that fairly describes the public record or class of public records to the public office or
person responsible for the requested public records, except as otherwise provided in this section, the
requestor shall be entitled to recover the amount of statutory damages set forth In this division if a court
determines that the publlc office or the person responsible for public records failed to comply with an

obligation in accordance with division (B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each business day during which the
public office or person responsible for the requested public records failed to comply with an obligation in
accordance with division (B) of this section, beginning with the day on which the requester files a mandamus
action to recover statutory damages, up to a maximum of one thousand dollars. The award of statutory
damages shall not be construed as a penalty, but as compensation for injury arising from lost use of the
requested information. The existence of this injury shall be conclusively presumed. The award of statutory

damages shall be in addition to all other remedies authorized by this section.

The court may reduce an award of statutory damages or not award statutory damages if the court determines

both of the following:

(a) That, based on the ordinary application of statutory law and case law as It existed at the time of the
conduct or threatened conduct of the public office or person responsible for the requested public records that
allegedly constitutes a failure to comply with an obligation in accordance with division (B) of this section and
that was the basis of the mandamus action, a well-informed public office or person responsible for the
requested public records reasonably would believe that the conduct or threatened conduct of the public office
or person responsible for the requested public records did not constitute a failure to comply with an obligation

in accordance with division (B) of this section;

(b) That a well-informed public office or person responsible for the requested public records reasonably would
believe that the conduct or threatened conduct of the public office or person responsible for the requested
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public records would serve the public policy that underlies the authority that is asserted as permitting that

conduct or threatened conduct.

(2)(a) If the court issues a writ of mandamus that orders the public office or the person responsible for the
;ublic record to comply with division (B) of this section and determines that the circumstances described in

division (C)(1) of this section exist, the court shall determine and award to the relator all court costs.

(b) If the court renders a judgment that orders the public office or the person responsible for the public record
to comply with division (B) of this section, the court may award reasonable attorney's fees subject to
reduction as described in division (C)(2)(c) of this section. The court shall award reasonable attorney's fees,
subject to reduction as described in division (C)(2)(c) of this section when either of the following applies:

(I) The public office or the person responsible for the public records failed to respond affirmatively or
negatively to the public records request in accordance with the time allowed under division (8) of this section.

(ii) The public office or the person responsible for the public records promised to permit the relator to inspect
or receive copies of the public records requested within a specified period of time but failed to fulfill that

promise within that specified period of time.

(c) Court costs and reasonable attorney's fees awarded under this section shall be construed as remedial and
not punitive. Reasonable attorney's fees shall include reasonable fees incurred to produce proof of the
reasonableness and amount of the fees and to otherwise litigate entitlement to the fees. The court may reduce
an award of attorney's fees to the relator or not award attorney's fees to the relator if the court determines

both of the following:

(i) That, based on the ordinary application of statutory law and case law as it existed at the time of the
conduct or threatened conduct of the public office or person responsible for the requested public records that
allegedly constitutes a failure to comply with an obligation in accordance with division (B) of this section and
that was the basis of the mandamus action, a well-informed public offlce or person responsible for the
requested public records reasonably would believe that the conduct or threatened conduct of the public office
or person responsible for the requested public records did not constitute a failure to comply with an obligation

in accordance with division (B) of this section;

(ii) That a well-informed public office or person responsible for the requested public records reasonably would
believe that the conduct or threatened conduct of the public office or person responsible for the requested
public records as descrlbed in division (C)(2)(c)(i) of this section would serve the publlc policy that underlies
the authority that Is asserted as permitting that conduct or threatened conduct.

( D) Chapter 1347. of the Revised Code does not limit the provisions of this section.

(E)(1) To ensure that all employees of public offices are appropriately educated about a public office's
obligations under division (B) of this section, all elected officials or their appropriate designees shall attend
training approved by the attorney general as provided in section 109.43 of the Revlsed Code. In addition, all
public offices shall adopt a public records policy in compliance with this section for responding to public
records requests. In adopting a public records policy under this division, a public office may obtain guidance
from the model public records policy developed and provided to the public office by the attorney general under

^ section 109.43 of the Revised Code. Except as otherwise provided in this section, the policy may not limit the
,number of public records that the public office will make available to a single person, may not limit the
number of public records that It will make available during a fixed period of time, and may not establish a
fixed period of time before it will respond to a request for inspection or copying of public records, unless that



period is less than eight hours.

(2) The public office shall distribute the public records policy adopted by the public office under division (E)(1)
of this section to the employee of the public office who is the records custodian or records manager or

iierwlse has custody of the records of that office. The public office shall require that employee to
acknowledge receipt of the copy of the public records policy. The public office shall create a poster that

describes its public records policy and shall post the poster in a conspicuous place in the public office and in all
locations where the public office has branch offices. The public office may post its public records policy on the
internet web site of the public office if the public office maintains an internet web site. A public office that has
established a manual or handbook of Its general policies and procedures for all employees of the public office

shall include the public records policy of the public office in the manual or handbook.

(F)(1) The bureau of motor vehlcles may adopt rules pursuant to Chapter 119. of the Revised Code to
reasonably limit the number of bulk commercial special extraction requests made by a person for the same
records or for updated records during a calendar year. The rules may include provisions for charges to be
made for bulk commercial special extraction requests for the actual cost of the bureau, plus special extraction
costs, plus ten per cent. The bureau may charge for expenses for redacting Information, the release of which

is prohibited by law.

(2) As used in division (F)(1) of this section:

(a) "Actual cost" means the cost of depleted supplies, records storage media costs, actual mailing and
alternative delivery costs, or other transmitting costs, and any direct equipment operating and maintenance

costs, including actual costs paid to private contractors for copying services.

)"Bulk commercial special extraction request" means a request for copies of a record for information in a
,rmat other than the format already available, or information that cannot be extracted without examination

of all items in a records series, class of records, or data base by a person who intends to use or forward the
copies for surveys, marketing, solicitation, or resale for commercial purposes. "Bulk commercial special
extraction request" does not include a request by a person who gives assurance to the bureau that the person
making the request does not Intend to use or forward the requested copies for surveys, marketing,

solicitation, or resale for commercial purposes.

(c) "Commercial" means profit-seeking production, buying, or selling of any good, service, or other product.

(d) "Special extraction costs" means the cost of the time spent by the lowest paid employee competent to
perform the task, the actual amount paid to outslde private contractors employed by the bureau, or the actual
cost incurred to create computer programs to make the special extraction. "Special extraction costs" include

any charges paid to a public agency for computer or records services.

(3) For purposes of divisions (F)(1) and (2) of this section, "surveys, marketing, solicitation, or resale for

commercial purposes" shall be narrowly construed and does not Include reporting or gathering news, reporting
or gathering information to assist citizen oversight or understanding of the operation or activities of

government, or nonprofit educational research.

Effective Date: 02-12-2004; 04-27-2005; 07-01-2005; 10-29-2005; 03-30-2007; 2006 HB9 09-29-2007;

2008 HB214 05-14-2008
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4901.12 All proceedings public records.

Except as provided in section 149.43 of the Revised Code and as consistent with the purposes of Title XLIX
^ 749] of the Revised Code, all proceedings of the public utilities commission and all documents and records in

its possession are public records.

Effective Date: 09-17-1996
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4903.09 Written opinions filed by commission in all contested

cases.

in all contested cases heard by the public utilities commission, a complete record of all of the proceedings

shall be made, including a transcript of all testimony and of all exhibits, and the commission shall file, with the
records of such cases, findings of fact and written opinions setting forth the reasons prompting the decisions

arrived at, based upon said findings of fact.

Effective Date: 10-26-1953
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4905.07 Information and records to be public.

Except as provided in section 149.43 of the Revised Code and as consistent with the purposes of Title XLIX
'49] of the Revised Code, all facts and information in the possession of the public utilities commission shall be
public, and all reports, records, files, books, accounts, papers, and memorandums of every nature in its

possession shall be open to inspection by Interested parties or their attorneys.

Effective Date: 09-17-1996



4905.35 Prohibiting discrimination.

^,- (A) No public utility shall make or give any undue or unreasonable preference or advantage to any person,
rm, corporation, or locality, or subject any person, firm, corporation, or locality to any undue or unreasonable

prejudice or disadvantage.

(B)(1) A natural gas company that is a public utility shall offer its regulated services or goods to all similarly
situated consumers, including persons with which it is affiliated or which it controls, under comparable terms

and conditions.

(2) A natural gas company that is a public utility and that offers to a consumer a bundled service that includes
both regulated and unregulated services or goods shall offer, on an unbundled basis, to that same consumer
the regulated services or goods that would have been part of the bundled service. Those regulated services or
goods shall be of the same quality as or better quality than, and shall be offered at the same price as or a
better price than and under the same terms and conditions as or better terms and conditions than, they would

have been had they been part of the company's bundled service.

(3) No natural gas company that is a public utility shall condition or limit the availability of any regulated
services or goods, or condition the availability of a discounted rate or improved quality, price, term, or
condition for any regulated services or goods, on the basis of the identity of the supplier of any other services
or goods or on the purchase of any unregulated services or goods from the company.

Effective Date: 09-17-1996



4909.18 Application to establish or change rate.

Any public utllity desiring to establish any rate, joint rate, toll, classificatlon, charge, or rental, or to modify,
pmend, change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or rental, or any
regulation or practice affecting the same, shall file a written application with the public utllities commission.
Except for actions under section 4909.16 of the Revised Code, no public utility may issue the notice of intent
to file an application pursuant to division (B) of section 4909.43 of the Revised Code to increase any existing
rate, joint rate, toll, classification, charge, or rental, until a final order under this section has been issued by
the commission on any pending prior application to increase the same rate, joint rate, toll, classification,
charge, or rental or until two hundred seventy-five days after filing such application, whichever is sooner.
Such application shall be verified by the president or a vice-president and the secretary or treasurer of the
applicant. Such application shall contain a schedule of the existing rate, joint rate, toll, classification, charge,

or rental, or regulation or practice affecting the same, a schedule of the modification amendment, change,
increase, or reduction sought to be established, and a statement of the facts and grounds upon which such
application is based. If such application proposes a new service or the use of new equipment, or proposes the
establishment or amendment of a regulation, the appllcation shall fully descrlbe the new service or equipment,

or the regulation proposed to be established or amended, and shall explain how the proposed service or
equipment differs from servlces or equipment presently offered or In use, or how the regulation proposed to
be established or amended differs from regulations presently in effect. The application shall provide such
additional information as the commission may require in its discretion. If the commission determines that such
application is not for an increase in any rate, joint rate, toll, classification, charge, or rental, the commission
may permit the filing of the schedule proposed In the application and fix the time when such schedule shall
take effect. If it appears to the commission that the proposals in the application may be unjust or
unreasonable, the commission shall set the matter for hearing and shall give notice of such hearing by sending
written notice of the date set for the hearing to the public utility and publishing notice of the hearing one time
;n a newspaper of general circulation in each county In the service area affected by the application. At such
hearing, the burden of proof to show that the proposals in the application are just and reasonable shall be
upon the public utility. After such hearing, the commission shall, where practicable, issue an appropriate order

within six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll, classification,
charge, or rental there shall also, unless otherwise ordered by the commission, be filed with the application in

duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred to in such application, as

provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues, and
incomes from all sources, all of Its operating costs and other expenditures, and any analysis such public utility

deems applicable to the matter referred to in said application;

(C) A statement of the Income and expense anticipated under the application filed;

(D) A statement of flnancial condition summarizing assets, Ilablllties, and net worth;

,N (E) A proposed notice for newspaper publication fully disclosing the substance of the application. The notice
, shall prominently state that any person, firm, corporation, or association may file, pursuant to section 4909.19

`of the Revised Code, an objectlon to such increase which may allege that such application contains proposals
that are unjust and discriminatory or unreasonable. The notice shall further include the average percentage
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increase in rate that a representative industrial, commercial, and residential customer will bear should the

increase be granted in full;

(F) Such other information as the commission may require in its discretion.

cfective Date: 01-11-1983
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4928.02 State policy.

It is the policy of this state to do the following throughout this state beginning on the starting date of

`- iompetitive retali electric service:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and

reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers with
the supplier, price, terms, conditions, and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective cholces over the
selection of those supplies and suppliers and by encouraging the development of distributed and small

generati.on facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric service;

(E) Encourage cost-effective and efficient access to Information regarding the operation of the transmission
and distribution systems of electric utilities In order to promote effective customer choice of retail electric

service;

(F) Recognize the continuing emergence of competitive electricity markets through the development and

implementation of flexible regulatory treatment;

(G) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive subsidies
'lowing from a noncompetitive retail electric service to a competitlve retail electric service or to a product or

service other than retail electric service, and vice versa;

(H) Ensure retail electric service consumers protection against unreasonable sales practices, market

deficiencies, and market power;

(I) Facilitate the state's effectiveness in the global economy.

Effective Date: 10-05-1999



4928.14 Market-based standard service offer.

(A) After its market development period, an electric distribution utility in this state shall provide consumers,
I ?n a comparable and nondiscriminatory basis within its certified territory, a market-based standard service

offer of all competitive retail electric services necessary to maintaln essential electric service to consumers,
including a firm supply of electric generation service. Such offer shall be filed with the public utilities

commission under section 4909.18 of the Revised Code.

(B) After that market development period, each electric distribution utllity also shall offer customers within its
certified territory an option to purchase competitive retail electric service the price of which is determined
through a competitive bidding process. Prior to January 1, 2004, the commission shall adopt rules concerning
the conduct of the competitive bidding process, including the information requirements necessary for
customers to choose this optlon and the requirements to evaluate qualified bidders. The commission may
require that the competitive bidding process be reviewed by an independent thlyd party. No generation
supplier shall be prohibited from participating In the bidding process, provided that any winning bidder shall be
considered a certifled supplier for purposes of obligations to customers. At the election of the electric
distrlbution utility, and approval of the commission, the competitive bidding option under this division may be
used as the market-based standard offer required by division (A) of this section. The commission may
determine at any time that a competitive bidding process is not required, If other means to accomplish
generally the same option for customers is readily available in the market and a reasonable means for

customer participation is developed.

(C) After the market development period, the failure of a supplier to provide retail electric generation service
to customers within the certified territory of the electric distribution utility shall result in the supplier's

'^.customers, after reasonable notice, defaulting to the utility's standard service offer filed under division (A) of
this section until the customer chooses an alternative supplier. A supplier is deemed under this dlvision to
have failed to provide such service if the commission finds, after reasonable notice and opportunity for

hearing, that any of the following conditions are met:

(1) The supplier has defaulted on Its contracts with customers, is in receivership, or has filed for bankruptcy.

(2) The supplier is no longer capable of providing the service.

(3) The supplier is unable to provide delivery to transmission or distribution facilities for such perlod of time as
may be reasonably specified by commission rule adopted under division (A) of section 4928.06 of the Revised

Code.

(4) The supplier's certification has been suspended, conditionally resclnded, or rescinded under division (D) of

section 4928.08 of the Revised Code.

Effective Date: 10-05-1999
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4928.37 Receiving transition revenues.

;j^,(A)(1) Sections 4928.31 to 4928.40 of the Revised Code provide an electric utility the opportunity to receive
)ansition revenues that may assist it in making the transition to a fully competitive retail electric generation

market. An electric utility for which transition revenues are approved pursuant to sections 4928.31 to 4928.40
of the Revised Code shall receive those revenues through both of the following mechanisms beginning on the
starting date of competltive retail electric service and ending on the expiration date of its market development

period as determined under section 4928.40 of the Revised Code:

(a) Payment of unbundled rates for retail electric services by each customer that Is supplied retail electric
generation service during the market development period by the customer's electric distribution utility, which

rates shall be specified in schedules filed under section 4928.35 of the Revised Code;

(b) Payment of a nonbypassable and competltively neutral transition charge by each customer that is supplied
retail electric generation service during the market development period by an entity other than the customer's
electric distribution utllity, as such transition charge is determined under section 4928.40 of the Revised Code.
The transition charge shall be payable by each such retail electric distribution service customer in the certified

terrltory of the electric utility for which the transition revenues are approved and shall be billed on each
kilowatt hour of electricity delivered to the customer by the electric distribution utility as registered on the
customer's meter during the utility's market development period as kilowatt hour is defined in section
4909.161 of the Revised Code or, if no meter is used, as based on an estimate of kilowatt hours used or
consumed by the customer. The transition charge for each customer class shall reflect the cost allocation to
that class as provided under bundled rates and charges in effect on the day before the effective date of this

section. Additionally, as reflected in section 4928.40 of the Revised Code, the transition charges shall be
:tructured to provide shopping incentives to customers sufficient to encourage the development of effectlve
'ompetition in the supply of retail electric generatlon service. To the extent possible, the level and structure of
the transition charge shall be designed to avoid revenue responsibility shifts among the utility's customer

classes and rate schedules.

(2)(a) Notwithstanding division (A)(1)(b) of this section, the transition charge shall not be payable on
electriclty supplied by a municipal electric utility to a retail electric distribution service customer in the certified
territory of the electric utility for which the transition revenues are approved, if the municipal electric utility
provides electric transmission or dlstribution service, or both services, through transmission or distribution
facilities singly or jolntly owned or operated by the municipal electric utility, and if the municipal electric utility

was In existence, operating, and providing service as of January 1, 1999.

(b) The transition charge shall not be payable on electricity supplied or consumed in this state except such
electricity as is delivered to a retail customer by an electric distribution utility and is registered on the

customer's meter during the utility's market development period or, if no meter Is used, is based on an
estimate of kilowatt hours used or consumed by the customer. However, no transition charge shall be payable

on electricity that is both produced and consumed in this state by a self-generator.

(3) The transition charge shall not be discounted by any party.

(4) Nothing prevents payment of all or part of the transition charge by another party on a customer's behalf if

that payment does not contravene sections 4905.33 to 4905.35 of the Revised Code or this chapter.

(B) The electric utility shall separately itemize and disclose, or cause its billing and collection agent to
separately itemize and disclose, the transition charge on the customer's bill in accordance with reasonable
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specifications the commission shall prescribe by rule under division (A) of section 4928.06 of the Revised

Code.

°° Effective Date: 10-05-1999
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RULE 408. Compromise and Offers to Compromise

Evidence of (1) furnishing or offering or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or attempting to
compromise a claim which was disputed as to either validity or amount, is not admissible to
prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements
made in compromise negotiations is likewise not admissible. This rule does not require the
exclusion of any evidence otherwise discoverable merely because it is presented in the course of
compromise negotiations. This rule also does not require exclusion when the evidence is offered
for another purpose, such as proving bias or prejudice of a witness, negativing a contention of
undue delay, or proving an effort to obstruct a criminal investigation or prosecution.

[Effective: July 1, 1980.]
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THE PUBLIC UTILITIES COMMISSION OF OHIO
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

I

In the Matter of the Application of The
Cincinnati Gas & Electric Company To
Modify its Non-Residential Generation
Rates to Provide for Market-Based
Standard Service Offer Pricing and to
Establish a Pilot Altemative
Competitively-Bid Service Rate Option
Subsequent to Market Development Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated
with The Midwest Independent
Transmission System Operator.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution
System And to Establish a Capital
Investment Reliability Rider to be Effective
After the Market Development Period.

Case No. 03-93-EL-ATA

Case No. 03-2079-EIrAAM

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

PUBLIC VERSION REDACTED

APPLICATION FOR RI;HEARING
BY

THE OFFICE OF THE OIIIO CONSUMERS' COUNSEL

The Office of the Ohio Consumera' Counsel ("OCC"), on behalf of the residential

consumers of Duke Energy Ohio, Inc. ("Company" or "Duke Energy," including its

predecessor The Cincinnati Gas and Electric Company) and pursuant to R.C. 4903.10 and

Ohio Adm. Code 4901-1-35(A), applies for rehearing of the Order on Remand ("Remand

Order ) issued by the Public Utilities Conunission of Ohio ("PUCO" or "Commission")
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on October 24, 2007 in the above-captioned cases. The OCC submits that the

Commission's Remand Order is unreasonable and unlawful in the following particulars;

A. The Commission's Remand Order is unreasonable and unlawful
because the Commission failed, as a quasi-judicial decision-maker,
to "permit a full hearing upon all subjects pertinent to the issues(s),
and to base [its] conclusion upon competent evidence" in violation
of ILC. 4903.09 and case law. City of Bucyrus v. State Dept. of
Health, 120 Ohio St. 426, 430.

The Remand Order fails to eliminate capacity charges that
are simply surcharges that the Company requested for
customer to pay, without any evidentiary basis for why
consumers should pay them.

2. The Remand Order fails to consider tho needs of the
competitive market for the bypassability of all standard
service offer components based upon the reaord.

3. The Remand Order fails to eliminate the additioaal "AAC"
charges that the Company requested, without any
evidentiary basis for why customers should pay them.

B. The Commission's Remand Order is unreasonable and unlawful
because it fails to prohibit pricing and price elements in side
agreements that violate Ohio statutes and rules, thereby permitting
the devastation of the competitive market for generation service
that could provide benefits for customers.

k. The Remand Order faila to consider all legally permitted
uses of the discovery that was required by the Court in the
decision to remand the case.

2. The Remand Order fails to prohibit Duke Energy's
discriminatory pricing that demonstrates the standard
service offer rates were too high for customem
discriminated against, and the discrimination has caused
serious damage to the competitive market for generation
service.

3. The Remand Order fails to prohibit Duke Energy's
violation of corporate separation requirements, which has
caused serious damage to the competitive market for
generation service that was intended to provide benefits to
customars.

R^00iGs
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4. The Remand Order fails to prohibit the
which has caused serious damage to

the competitive market for generation service.

C. The Commission's Remand Order is unreasonable and unlawful
because it withholds information from public scrutiny by
designating the contents of documents "trade secret" without legal
justification.

The reasons for granting this Application for Rehearing are set forth in the attached

Memorandum in Support.

Respectfully submitted,

Janine L. Migden-Ostrander
Consumers' Counsel

^AX,4 121 ff
Jeffre#j. Sjfiall, Cou6sel of Record
Ann M. Ho
Larry S. Sauer
Assistant Consumers' Counsel

OHice of The Ohio Consumers' Couasel
10 West Broad Sireet, Suite 1800
Columbus, Ohio 43215-3485
Telephone: 614-466-8574
E-mail: small^occ.stau.oh.us

hotzQocc.state.oh.us
sau occ.state.oh.us
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company To
Modify its Non-Residential Generation
Rates to Provide for Market-Based
Standard Service Offer Pricing and to
Establish a Pilot Altemative
Competitively-Bid Service Rate Option
Subsequent to Market Development Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated
with The Midwest Independent
Transmission System Operator.

In the Matter of the Application of The
Cincinnati Gas & Electric Conipany for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution
System And to Establish a Capital
Investment Reliability Rider to be Effective
After the Market Development Period.

Case No. 03-93-EL-ATA

Case No. 03-2079-EL-AAM

Case No- 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

MEMORANDUM IN SUPPORT

t

1. HISTORY OF THE CASE AND INTRODUCTION

A. Introduction

These cases, on remand from the Supreme Court of Ohio, are impottant for their

determination of, am(ng other matters, the manner in which generation rates will be set

for 600,000 residential utility customers and tens of thousands of other customers for the

2007-2008 period. The PUCO has important decisions to make about the rates residential
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customers and Ohio businesses will pay for generation service and the future of electric

choice in areas served by Duke Energy. The General Assembly intended that the

Commission would approve reasonable standard service offer rates as well as provide a

real opportunity for customers to have competitive options to the generation rates

provided by Duke Energy. The record supports the need for the Commission to take

con•ective actions that support reasonable prices and the development of the contpetitive

market.

The issues presented in these cases require the Commission to make

determinations on matters of law and policy. Serious problems exist in Duke Energy's

proposals. In the absence of a competitive framework to protect customers, Duke Energy

has submitted proposals to increase its standard service rates for generation service. Ohio

law and sound pubGe policy require the Commission to modify Duke Energy's pricing

for the standard service offer rates that the Company proposes to charge its customers.

B. Remand from the Supreme Court of Ohio

The duration of some of the cases captioned above -- the first of which began in

January 2003 -- is partly the result of an appeal of that portion of the case that concluded

in 2004 (hereinafter, "Post-,4fDP Service Case") and remand by the Supreme Court of

Obio (°Court").1 The matters addressed by the Court that nocessitated the romand have

been extensively discussed in pleadings regarding the appropriate scope for the hearings

that followed the remand.2 The Court stated that the "portion of the commission's first

rehearing entry approving CG&E's [now Duke Energy's] alternative proposal is devoid

ahio Consumers' Couusel v. Pub. Utt1. Comm., l t 1 Ohio St.3d 300, 2006•Oluo-5789 ("Consumers'
Counse12006').

Z See, e.g., Duke Energy's Motion for Qariftcation (December 13, 2006) and the OCC's Memoiandmn
Conva Motion for Clarification (December 20, 2006).
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of evidentiary support."3 The Court also stated that the "commission abused its

discretion in barring discovery of side agreements"°

The Office of the Ohio Consumers' Counsel ("OCC") presented extensive

evidence regarding the missing support for Duke Energy's standard service offer rate

proposals as well as the problems caused by side agteements the Company entered into

with the intent of removing opposition by certain customers to its proposals that affected

many other customers. The Connnission should have acted upon this evidence and

modi6ed its previous entries and orders such that new standard service generation offers

would result.

C. Burden otProof

The burden of proof regarding the applications submitted in these cases resta upon

Duke Energy. The posture of these cases -- in whicb various proposals for rate changes

for components of standard service offers fbr 2007-2008 have been linked by

consolidation with the remand of the underlying Case No. 03-93-EL-ATA, et. - does not

alter the burden of proof.

The OCC does not bear any burden of proof in these cases. R.C. 4928.14(A)

requires the filing of an application pursuant to R.C. 4909.18 regarding these cases. In a

hearing regarding a proposal that does not involve an increase in rates, R.C. 4909.18

provides that "the burden of proof to show that the proposals in the application are just

and reasonable shall be upon the public utility." In a hearing regarding a proposal that

does involve an increase in rates, R.C. 4909.19 provides that, "(aJt any heaTing involving

' Consuraers' Counsef 2006 at 128.

' ]d. at ¶94.
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rates or charges sought to be increased, the burden of proof to show that the increased

rates or charges are just and reasonable shall be on the public utility." In the following

sections, the OCC will explain how Duke Energy has failed to prove that its post-MDP

pricing proposals should be adopted without alteration by the Commission.

D. Procedural History of these Cases

On January 10, 2003, the Company filed an application ("3anuary 2003

Application"5) containing proposals to provide a market-based standard serviee offer and

to establish an altemative competitive bidding process for the period after the market

development period for non-residential customers.6 Numerous parties and the

Commission's staff ("Staff) filed comments on the Company's proposals in March and

Apri12003.

On December 9, 2003, the Commission issued an entry that stated:

As the competitive retail market for eleetric generation has not •
fully developed in the CG&B [now Duke Energy] territory, the
Commission finds it advisable that CG&E file a rate stabilization
plan as part of these proceedings, for the Commission's
consideration.7

The Entry also set a procedural schedule.

On January 26, 2004, the Company filed another application ("January 2004

Application"). The January 2004 Application asked the Commission to approve either

the approacb contained in the January 2003 Application (the "competitive market

option," or "CMt)") or a substitute plan ("ERRSP Plan") for pricing generation service

5 The January 2003 Application initiated Case No. 03-93-EL-ATA.

b Jamury 2003 Application at 1.

7 Entry at 5(December 9, 2003).
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that the Company submitted for approval in response to the Commission's request on

December 9, 2003.3

On March 22, 2004, the OCC moved to continue these cases until after the Staff

prepared a report on its investigation. Among other matters, the OCC was concerned that

discovery responses from Duke Energy stated that explanations of its applications would

be forthcoming only in pre-filed testimony. An entry was issued on Apri17, 2004 that

extended the procedural schedule a few weeks and set these cases for hearing on May 17,

2004 and did not provide for a Staff report of investigation. Duke Energy submitted pre-

filed testimony on April 15, 2004 in which it described its "revised ERRSP." The PUCO

Staff filed testimony on Apri122, 2004 and intervening parties, including the OCC, filed

testimony on May 6, 2004.

The hearing was delayed in connection with the filing of a stipulation in these

cases that described another plan of service ("Stipulation Plan" as described in the

"Stipulation" filed on May 19, 2000.). Duke Energy, Staff, Dominion Retail, Green

Mountain Energy, FirstEnergy Solutions, and other parties (including several large

customers and membership organizations made up of large customers) executed the

Stipulation. The Ohio Marketers Group ("OMG," consisting of MidArnerican Energy,

Strategic Energy, Constellation Power Source, Constellation NewEnergy and WPS

Energy Services), PSEG Energy Resources, the National Energy Marketers Association,

e January 2004 Application at B.

The Stipulation was later submitted and admitted as Joint Ex. I.
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the OCC and the Ohio Manufacturers Association representing broad customer groups,10

and OPAE did not execute the Stipulation.

The parties who did not execute the Stipulation were permitted a very short period

during which they could inquire into the Stipulation by means of discovery. The OCC

sought copies of all side-agreements betwcen Duke Energy and otber parkies in these

cases, and the Company refused to provide copies of such agreements. The first witness

appeared at hearing on May 20, 2004 (based on pre-filed testimony not related to the

Stipulation). The OCC began the hearing on May 2a, 2004 with an oral Motion to

Compel Discovery of side agreements. The Motion to Compel Discovery was denied. 11

The Commission's Order in the Post-MDP Service Case was issued on September

29, 2004, which approved the May 19, 2004 Stipulation with some conditions. The

Order evaluated the Commission's three goals used in the evaluation of post-MDP rate

plans: rate stability for customers, fittancial stability for the company, and encotuagement

of competition.1z Several parties, including Duke Energy and the OCC, filed applications

for rehearing on October 29, 2004. The Company asked the PUCO to either i) approve

its original CMO proposal; ii) approve the Stipnlation without conditions or

modifications, or iii) approve a new rate plan ("New Proposal"), proposed for the first

time in the Company's Application for Rehearing.

1D The Ohio Manufacturers Association stated in its Motion to Intervene that it is "the only stotewide
association exclusively serving manufacturers. It has more than 2,400 Ohio rnanufacttning companies as
membets." OMA Motion to Intervene at 2 (Match 5, 2004).

't Tr. VoI. 11 at S, line 4 tLough 15 (2004).

1Z Order at 15 (Septentber 29, 2004). Therea8er, the Court stated that it has "recognized the commission's
duty and authority to enforce the competition-eneouraging statumory scheme of S.B. 3...." Ohio
Consumers' Counsel v. Public Util. Comm., 111 Ohio St.3d 300, 2006-0hio-5799 at 144 ("Consumers'
Counsel 2006').
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In a November 23, 2004 Entry on Rehearing, the PUCO adopted (in principal

part) the New Proposal. The Commission ordered the Company to submit filings with

the Commission before Duke Energy could place certain of the rate increases in the New

Proposal into effect.

The OCC initiated its appeal on May 23, 2005. The Court issued its opinion on

November 22, 2006. The Court held that the PUCO etred by failing to properly support

modifications to post-MDP rates in the PUCO's November Entry on Rehearing and erred

by failing to compel the disclosure of side agreements.13 The Court remanded the case

for additional consideration by the Commission.

On November 29, 2006, the Attomey Examiner issued an Entry in the above-

captioned cases that provided for a "hearing ... to obtain the record evidence required by

the court," and ordered that a prehearing conference be held on December 14, 2006.14

The above-captioned cases were consolidated (i.e. constituting the Past-MDP Remand

Case). A procedural Entry was issued on February 1, 2007 that, among other matters, set

a cut-off date for discovery and a hearing date for March 19, 2007.

On February 2, 2007, the Post-MDP Remand Case was set for hearing in two

phases, the first of which would address the framework for post-MDP rates. The hearing

on the first phase was conducted in three days, beginning on March 19, 2007. The case

was briefed in April 2007. The Remand Order in the above-captioned cases was issued

on October 24, 2007.

" Consamers' Counset 2006 at ¶95.

" Entry 3, ¶(7) (November 29, 2006).
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The Remand Order reinstated all of the Commission's previous standard service

offer determinations that were set before these cases were appealed.15 The Remand

Order made minor adjustments to the bypassability of generation components. For

residential customers, the entire rate stabilization charge ("RSC") and annually adjusted

component ("AAC") are bypassable under the Remand Order16 while these charges were

previously bypassahla for only the first twenty-five percent of residential customers.17

Also, the Remand Order changed the in$astructure maintenance fund ("IlvIF")

component in current rates to a fully bypassable charge for non-residential customers

who provide certain assurances that they will not raturn to the Company's standard

service offer rates.1e

II. ARGUMENT

A. The Commission's Remand Order is unreasonable and
unlawful because the Commission [ailed, as a quasi-Judicial
decision-maker, to "permit a full hearing upon aIl subjects
pertinent to the issues(s), and to base [its] conclusion upon
competent evidence" in violation of RC. 4903.09 and case law.
City of Bueyrss v.SYate Dept. af Health,120 Ohio St. 426, 430.

1. The Remand Order fails to eliminate capacity charges
that are simply surcharges that the Company requested
for customers to pay, without any evidentlary basis for
why consomers should pay them.

"The generation component charges tLat resulted fiom the Post-MAP Servtce Case were listrd in OCC-
sponsored teslimony. OCC Remand Ex. 2(A) at 53 (Hixon).

6 Remand Order at 34-35.

' OCC Remand En. 2(A) at 53 (Hixon).

"Remand Order at 38.
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a. The IMF Is a surcharge.

In Consumers' Counse12006, the Court was concemed that "the infrastrttcttue-

maintenance fund may be some type of surcharge and not a cost component."19 The

Court was correct. The IMF charge was unsupported by the record at the conclusion of

the Post-MDP Servfce Case, and it continues to be unsupported by the record - in

violation of R.C. 4903.09 and case law that requires a decision upon competent

evidence20 -- as the result of the Remand Order. In assessing Duke Energy's standard

service offer pricing components, the prize for vagueness, ambiguity, and duplication of

charges surely must go to the QvIF charge that consumers will be required to pay despite

there being no basis or support from the testimony regarding the Stipulation Plan or any

ather testimony.21 The plan proposed by Duke Energy in its Application for Rehearing

provides for duplicative capacity charges, and therefore does not provide for reasonably

priced generation service for the Company's customers.

The Court detennined that the Commission violated R.C. 4903.09 when it

approved certain charges in the Post-MDP Service Case'tivithout record evidence and

without setting forth any basis for the decision."22 The Court was particularly concerned

regarding the explanation for the capacity charges as the result of the Post-MDP Service

Case, specifically naming the IMF 23 The Remand Order purports to return to, and judge

for purposes of setting standard service generation offers, the Company's "RSP

" Consumers' Counsel 2006 at ¶30.

20 R.C. 4903.09 requires that the Commission "shall 8le ... finding of fact and written opinions setthtg
forth the reasons prompting the decision arrived at, based upon said fad'mgs of fact." See also, City of
Bacyrus v. State Dept of Health, 120 Ohio St. 426, 430.

21 OCC Remand Ex. I at 48 (Talbot).

'2 Id. at 127.

^ Id. at¶30.
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application, as filed on January 26, 2004, and subsequently modified by Duke prior to the

initial hearing in these proceedings."24 The IMF was first proposed in the Company's

later-filed Application for Rehearing, however, and reappears on pages 35-38 of the

Remand Order without an explanation based upon the modified application filed by the

Company. The Remand Order is object-driven, intended to reestablish customer

payments for all components of the generation charges proposed by Duke Energy in its

Application for Rehearing in the Post MDP Service Case.

The Remand Order ignores the very history of these cases that it repeats in great

detail. According to Duke Energy, the 1MF's ancestry is clear -- it is one of two

successor charges to the Reserve Margin portion in the original "annually adjusted

component" charge in the Duke Energy's Stipulation Plan that was the subject of the

Commission's hearing in May 2004 25 This claim conflicts with the Company's response

to the OCC's discovery (entered into the record) that the IMF and "fittle g" both

cornpensate the Company for existing capaeity.26 The anceslry claimed by Dtilce Energy

for the IMF is incorrect: the sole successor to the charge for the Resefve Margin under

the Stipulation Plan is the SRT. The Commisaion appesra to agree, concluding from the

history of the "carve[ ] out"17 from the originally proposed reserve margin that "the

collection of costs of maintaining a reserve margin is appropriate for collection through a

[non-bypassable SRT] POLR rider." The result is that an additional, non-bypassable IIbfF

component to the POLR charge is unsupported.

Remand Order at 28.

26 Company Remand Ex. 3 at 26 ("The IMF was previously embedded in the reserve margiu component of
the Stipulated AAC price of $52,898,560.) (Steffen).

26 OCC Remand Ex. I, NHT Attachmmn 6(quoted and analyzed in OCC Remand Ex. I at 42) (Talbot).

Z' Remand Order at 32.
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The duplication of capacity charges that customers much pay is exhibited by

qualitative responses to the OCC's inquiries regarding the support for capacity-related

charges in the Company's standard service offer rates. The Company stated that "[1]ittle

g and the IMF [i.e. the Infxastrecture Maintenance Fund] represent compensation for the

Company's existing capacity."" The Company also states that "[t]he RSC is the

Company charge for providing a stable market price over a prolonged period of time.i29

OCC Witness Talbot concluded that "the basis for the IIviF charge seems to be sitnilar, if

not identical, to that of the RSC charge.s30 Mr. Talbot stated that "[t]here appears to be

over-charging for existing capacity to the extent that little g and the RSC and the IMF are

all reoovering the costs or risks of existing capacity"71 and that °[t]here is no assttrance

that these charges are not duplicative."32

b. Neither risk, opportunity cost, nor reBability
arguments support the IMF charge.

The evidence demonstrates that the IIvIF comes from thin air -- i.e., anew

surcharge was inserted as suspected by the Court -- that is explained by Duke Energy as

the added amount that the Company is "willing to accept."33 The Company's

justification for the IIIlb1F charge was also stated as follows: "[It] is compensation for its

opportunity cost associated with conmtitting its assets at first call to MBSSO load.n34 As

2e Id., NHT Attachment 6 (quoted and analyzed in OCC Remand E). I at 42) (emphasis added) (Tatbot).

29 Id., NFIT Attachment 12 (quoted and analyzed in OCC Remand Ex. 1 at 53) (Talbot).

3o OCC Remand Ex. I at 38 (Talbot).

td. at42.

32 td.

Duke Energy Remand Ex. 3 at 25.

34 Dttlce Energy's response to OCC-INT-04-RI67, made patt of the piesenistion by OCC Witness Tatbot.

OCC Remand Ex. 1, Attachment NHT-S.
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OCC Witness Talbot explains, Duke Energy's argtnnents in support for such a charge are

couched in terms of three concepts -- risk, reliability and oppofimity cost - that the

Company misapplies.35

Regarding "risk," the apparent basis upon which the Remattd. Order approved the

IMF charge,36 the Company's claim that the standard service offer adds to its level of risk

is not substantiated. As 0CC Witness Talbot pointed out:

The Company cannot show what level of risk it is taking on. [I]t
cannot even claim that it is taking on any net risk at all and on the
face of it[, the] [sic] standard service offer reduces risk. And the
Company has not justified its claims in terms of any quantitativc
risk analysis."37

More fundamentally, Mr. Talbot points out that the Company has completely misused the

concept of risk. In fmancial parlance, risk results from having an open or uncovered

position in the market, either as buyer or seller. Absent the standard service offer, the

Company would be selling the electricity from its generating units into the competitive

market, but with the standard service offer it has a relatively assurecl market for the

output of its generating plants and therefore has a less exposed position - i.e., one with

reduced risk.3s

The seeond concept on which the Company bases its claim for the IMF is

opportunity cost. The evidentiary basis for the Company's claim in this area is non-

OCC Remand Ex. t at 3742 (Talbot).

Rernand Order at 37.

" Id. at 39 (Talbot).

s Id. at 38, 41, and 53 (Talbot). Regarding the testimony of Company W itttess Steffen, Mr. Talbot stated
that "Mr. Steffen does not provide a balanced assessment in which, absent the assutance of sales to
staadard service offer consumers, the Company would also be subject to 'price volatility in the enetgy and
capacity ntarkets."' Id. at 41 (quoting Steffen's Second Snpplemental Testimony at 27, Company Remand
Ex. 3 at 27). Mr. Talbot also states that the testimony of ConVany Witness Meyer suffers &om the sank
misrepresentation of the risk situation. Id. at 39 (referring to Company Remanid Ex. I at 9).
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existent. The Company has not perfoaned any opportunity cost analysis,39 let alone

submitted such an anatysis to the Commission for its review and the review of

intervening parties.

The third concept misapplied by the Company is "reliability." The SRT has that

specific function, providing for the acquisition of capacity corresponding to a reserve

margin over expected peak demand.40 The definition of the risks or costs for whioh the

IMF is supposed to compensate the Company suffers from a serious problem: the IIvIF

duplicates costs and compensates for risks that are covered by other components of Duke

Energy's standard service offer. These components are those that relate to capacity, the

SRT, the RSC, and also "little g." As noted above, the SRT is, by definition, a tracker

that compensates the Company for acquiring a 15 percent reserve margin over and above

predicted peak demand for the year ahead. Surely this is adequate for the purpose of

assuring system reliability, and nothing more should be claimed for achieving this

purpose. The SRT is the sole successor to the Reserve Margin component und:er the

Stipulation Plan.

The proposed charges for the IMF have not been supported by Duke Energy, and

are unreasonable. Analysis of the IMF - on a stand-alone basis and even more so in

combination with the RSC, the SRT, and "little g" - reveals that the IMF has no

reasonable basis or rationale. The IMF is, as conjectured by the Court, "some type of

39 OCC Remand Ex. I at 39 and 42, citing DE-Ohio's cesponae to OCC Huerxogatory RI 140 ("The
Company has not perfom ed suob a calculation," OCC Remand Ex 1, N}TT Attachment 4).

, a0 See, e.g., OCC Remand Ex. I at 41 (Talhot).
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surcharge and not a cost component.s41 The IMF sbould be reanoved from the

Company's standard service offer charges so that customers do not pay an IMF charge.

2. The Remand Order fafls to consider the needs of the
competitive market for the bypassability of all standard
service offer components based upon the reeord.

An important feature of Duke Energy's standard service offer, as reestablished in

the Remand Order, is that two of its six components are non-bypassable by residential

customers who switch to CRES providers. In spite of the fact that all the standard service

offer charges are generation-related, the Ag' and the SRT remain non-bypassable (i.e.

customers must pay Duke Energy even if the customers switch to another provider of

generation service). The analysis of risk, reliability and opportunity cost, restated in part

above, shows that the record is devoid of evidence to support non-bypassable charges.42

Labeling a generation component "POLIR" does not substitute for record evidence.

OCC Witness Talbot pointed out that even an apparently small non-bypassable

charge can threaten a large percentage of competitive retailers' profit margins - margins

that can be very smali.43 Mr. Talbot explained that non-bypassable charges impose a

barrier to competitive supply of generation service.44 The entire removal of the IIVIF

charge (which is, again, totally non-bypassable as the result of the Remand Order) would

remove a barrier to competitive entry into the electricity marketplace.

41 Consumers' Couuse12006 at t30.

`2 The Remand Ordar again runs afoul of RC_ 4903.09 that requues that the Conunission "atiall fde ...
finding of fact and written opinions setting forth the reasons prompting the decision arrived at, based upon
said findings of fact" See also, City of Bucynu v. State Depi. ojHealth, 120 Ohio St. 426, 430.

47 Tr. Vol. II at 84-85 (2007) (Talbot).

9° OCC Remand 6x. 1 at 62-63 (Taibot).
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During 2004, when the Commission held its last full hearing in this matter, the

switching rates to competitive retail electric service ("CRES") providers for commercial,

industrial, and residential custotners were 22.04, 19.87, and 4.91 percent 45 The

Commission's "competitiveness" test for approval of eledric uti&ty rate plans provided

hope that Duke Energy's new standard service offer would usher in a period in which the

competitive electricity market would further develop and neaUue to the benefit of

customers. However, the switching statistics fell to 8.40, 0.36, and 2.32 percent for

commercial, industrial, and residential customers by December 31, 2006.46 The Remand

Order states that components of Duke Energy's rate plan must be reviewed in the light of

more than the contents of the original application and testimony.,'

The history of the competitive market, as revealed by the record evidence in this

case, is that the marketplace desperately needs encouragement by allowing customers to

purchase generation service from a competitive provider without having to make

redundant payments to the electric utility. All generation charges should be bypassable

by customers.

3. The Remand Order fails to efiminate the additional
"AAC" charges that the Company requested for
customers to pay, without any evideutiary basis for why
customers should pay them.

The reasonableness of a return on consiruction work in progress ("CW1P") for

environmental plant in the AAC calculations is a matter not addressed in the Rcmand

Order and not covered by Staff's inquiries in the other cases that were heard along with

4s Tr. Vol. ll at 133 (CG&E Witness Stevie) (2004) (cited inOCC Remand Ex. 2(A) at 62, as corrected in
OCC Remand Ex 2(B)) (Hixon)).
M

4' Remand Order at 34.

is 000g¢3n,.



I

the cases on remand. Asked if he formulated an opinion regarding whether a return on

such CWIP is an appropriate component of the AAC, Staff Witness Tufts stated that he

"did not form an opinion and that's not part of [his] testimony."4B Neither the Company

nor the Staff provided any detail -- for example, of the percentage completion of

environmenta) upgrades at Duke Eaergy Ohio's plants -- that might further inform the

Commission regarding the Company's cost of providing service to customers. The oesult

is lack of evidentiary support regarding the nature of a major portion of AAC charges.

Like the instruction to the managementlperfortnance Auditor that its audit should

"follow the general guidance that had been provided for the Electric Fuel Component

audits,"49 the Commission should be interested in evaluating the Company's AAC cost

submissions in light of past regulatory practice. Such practice considered only CWIP

upgrades that were 75 percent or more complete before detetminittg whether any return

on CWIP should be included in rates.50

Mindful of the Commission's order regarding the "Ridet" pordon of the cases

issued before the filing of this Application for Rehearing, the inclusion of plant CWIP

amounts (for which there is no evidence as to when such plant investment will be in-

service) in the AAC51 is inconsistent with the Company's representations on other

generation charge components in the consolidated reoord.s2

°B Tr. Remand Rider Vo1. II at 35 (April 19,2007) (TuBs).

d9 PUCO Ordered Renrend Rider Exhibit lat 1-2 (Auditor's Report).

so OCC Reniand Rider Ex. 1 at 6 (Haugh).

In re Duke Energy Rider Cases, Case Nos. 05-724-ELrUNC, et al., Order at 21-24 (Noventber 20, 2007)
("Rider Order" in the "Rider Cases").

SZ The Remand Order again runs afoul of R.C. 4903.09 that requires that the Conunission "shaE file ...
finding of fact and written opinions setting forth the reesons pronipting the decision arrived at, based upon
said findings of fact." See also, Cfy ofBucyrus v. State Dept. afHealtA, 120 Ohio St. 426, 430.
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^3 Duke Energy should not be petmitted to charge customers for plant CWIP

amounts through the AAC in a manner that could only be justified by the assumption of

long-term provision of generation service to its customers while

The AAC should not include amounts requiring

customers to pay for CWIP.

B. The Commission's Remand Order is unreasonable and
unlawful because it fails to prohibit pricing and price elements
in side agreements that violate Ohio statutes and rnles, thereby
permitting the devastation of the competitive market for
generation service that could provide bene8ts to customers.

1. The Remand Order fails to consider all legally
permitted uses of the discovery that was required by the
Court in the decision to retnand the case.

The Remand Order limits consideration of evidence presented by the OCC in a

manner that does not abide by the Court's directive in its remand. The Remand Order

states:

It should be noted that the side agreement issue is relevant to these
cases, according to the court's opinion, only with regard to the
serious bargaining prong of the Convnission's analysis of
stipulations . . . .

.^•

It should also be noted that these proceedings are being considered

only with regard to issues remanded to us for fiuther consideration.
Therefore, we are limiting our deliberation and order to those
remanded issues. Ancillary issues raised by parties in the remand
phase and not considered in this order on remand, such as potential

51 These matters, along with evidentiary support that inebdes waenings from the Auditor, were extensively
bricfed in the Rider Cases. OCC Initial Post-Remand Brief, Phase II at 6-7.
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corporate separation violations and affiliate interaetions, will be
denied.54

The side agreements and related documents presented by the OCC were not admitted into

the record for the limited purposes stated in the Remand Order. The liniitation is

artificial, being unreasonably imposed for purposes of issuing the Remand Order and is

not based upon the decision of the Court in Co,rsumers' Counse12006.

The OCC raised matters of

in its evidence, its pleadings, briefs, and again in the

instant Application for Rehearing as matters vital to the "competitiveness" issue that

makes up one of the Comnission's three tests for the advisability of approving an electric

distribution utility's rate plan.55 The Court stated in Constwners' Counse12006 that it

"recognize[s] the commission's duty and authority to enforce the competition-

encouraging statutory scheme of S.B. 3...."56 The rnatters raised by the OCC on

remand were vital to the fiutherance of that statutory scheme, and the Commission has no

legal basis for limiting the use of evidence regarding side agreements to simply the matter

of "serious bargaining' with respect to the 2004 Stipulation.

The Remand Order departs from the remand decision when it limits the decision

by the Court to holding that the Commission "erred in denying discovery under the fitst

criterion [for the consideration of stipulationsJ."57 The Ohio Supreme Court determined

that the PUCO improperly barred side agreements as part of a"settlement privilege,"58

'4 Remand Order at 20.

ss See, e.g., Post-MDP Service Case, Case No. 03-93-EI.-ATA, et al., Order at 15 (September 29, 2004).

'6 Consuiners' Counael 2006 at ¶44.

'n Remand Order at 19.

" Consumerr' Counsel2006 at 189.

000xL':°
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and specifically mentioned one relevant use of such information at trial regarding the test

of settlement agreements.59 With that example in hand (and only one was required), the

Court determined that the OCC's right to discovery was improperly denied.

The OCC's proposition of law on appeal focused on the improper deniat of

discovery that was "reasonably calculated to lead to the discovery of other admissible

evidence."60 The OCC argued, among other matters, that 'the production of the side

agreements could have identified individuals who the OCC would have wanted as

witnesses and could have provided the OCC with insights into public policy concems

such as discrimination that would have been usefiil in the cross-exaniination of witnesaes.

The denial of the OCC's Motion to Conrpel prevented the full development of the record

in these cases.i61 The argument, in light of the proceedings on remand, was pmphetic.

The Court did not reject the OCC's argument or limit the PUCO's inquiries, but left

further development of the argument to further deliberations "consistent with th[e]

decision." Consumers' Coansel 2006 at ¶94-95.

The Commission's Second Entry on Rehearing (from which the OCC ultimately

took its appeal) depended upon the stipulation filed in this case in May 2004.62 However,

Consumers' Counsel 2006 also auppotYs the use of settlement agtcements under Evid. R.

408 for "several purposes."63 Evid. R. 408 states that settlement pinposals and

agreements are "not admissible to prove liability for or invalidity of the claim or its

^ Id. at 186.

60 Supreme Court Case No. 05-946, OCC Merit Srief at 32 (June 28, 2005) (i.e. briefing of Consumers'
Counsel 2006).

e1 Id. at 33-34.

62 Consumers' Counse! 2006 at¶46.

6' Id. at 792.
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amount." The OCC never suggested using settlement agreements for such a purpose in

the Post-MDP Service Case. "This rule does not require exclusion when the evidence is

offered for another purpose, such as proving bias or prejudice of a witness, negating a

contention of undue delay, or proving an effort to obstruct a criminal investigffiion or

prosecution."64 The list is not exhaustive. The agreements were used during the remand

hearing to impeach the credibility of witnesses, and the anticompetitive effect of the

agreements addressed the "competitiveness prong" of the Commission's threapart test

regarding "rate stabilization plans."65

The agreements between the Duke-affiliated companies and others provide vital

infonnation regarding the totality of the Duke Energy rate plan with respect to, among

other things,

17lese

competitive conditions were intportaat to the initial case before the Commission. The

Remand Order erred by limiting the applicability of the information discovered a$er the

obstacle to discovery was removed. The OCC could not be expeoted to lay out chapter

and verse regarding how it might use agreements at trial without the OCC having access

to the information, and the nrling in the Remand Order otherwise was legal error.

With the foregoing in mind, the Commission should evaluate the expanded record

on remand and base its decision rcgarding the advisability and the legality of Duke

Energy's proposals on that expanded record. In an effort to assist the Commission in that

6" 1d.

bs'1'he competitiveness of "five competitive electric retail service providefs," refied upon by the Ohio
Supreme Court (Consumers' Counse12006 et'56) is seriously undermined by the revelations in the case on
remand.
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endeavor, the following sections again present the policy and legal basis that should

require alteration of the Duke Energy rate plan considering the totality of that plan as it is

more fully explained in the expended record.

2. The Remand Order fafls to pro6ibit Duke Energy's
discriminatory pricing that demonstrates the standard
service offer rates were too high for castomers
discrvniuated against, and the discrimination has
caused serious damage to the competitive market for
generation service.

The total effect of the post-MDP generation pricing by the Company is

discriminatory in favor of the Customer Parties (i.e. parties or members of groups that

were parties, referred to collectively by OCC Witness Hixon as "Customer Parties'^

R.C. 4905.35 statev

No public utility shall make or give any undue or unreasonable
preference or advantage to any petson, firm, corporation, or
locality, or subject any porson, firtn, corporation, or locality to any
undue or unreasonable prejudice or disadvantage.6T

Furthermare, R.C. 4928.14(A) states:

After its market development period, an electric distribution utility
in this state shall provide consumers, on a comparable and
rsondiscriminatory basis within its certified territory, a market-
based standard service offer of all competitive retail electric
services necessary to maintain essential electric service to
consumers.68

The latter statute forms the backbone of what Duke Energy refers to as its "provider of

last resort" obligation, but it also requires the Company to provide its services without

discriminatory treatment of its customers. The statute fnrthers Ohio policy that requires

66 OCC Remand Ex. 2(A) at 4(Hixon).

" Emphasis added.

Emphasis added.
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"nondiscriminatory, and reasonably priced retail electric service" and the fuRherance of

"effective competition in the provision of retail electric service by avoiding

anticompetitive subsidies" pursuant to R.C. 4928.14(A) and (G).

I

70 DERS has discussed its payments to customets and the "effect such payments may have had on DB-
Ohio's MBSSO price," citing aggregate payments of $13.8 nnilion in 2005 and $22.2 million in 2006.
DERS Memotandatn Contra OCC's Motion to Strike DERS' Motlon to Quash at 9 (January 2, 2007).
7 u
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^6 The Remand fhder states that the IMF should be bypassable for any

"nonresidential customer who agrees that it will remain oj)'Duke's (generationJ service

and [provides that] it will not avail itself of Duke's POLR service. ..."n ^

5 See, e.&, Remand Order at 37.
M

"Remand Order at 38.
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The Conunission has dealt with utility efforts to discriminate using corporate

affiliates as a device. In 1997, Ameritech engaged in a program whereby custotnets were

charged less if they subscribed to both Ameritech telephone service and cable television

service offered by Ameritech New Media, an at;`iliate of Ameritech.JS The Commission

held that the program violated R.C. 4905.35, the statute noted direetly above, that

prohibits discrimination against utility customers. Rejecting Ameritech's argaments, the

Commission stated:

Indeed, if Atneritech's arguments were followed to their logical
conclusion, nothing in the Ohio statutes would preclude a public
utility from setting up corporate affiliates to underwrite the utility
bills of selected customers, thcreby offering below-tariff rates that
would be insulated from regulatory oversight79

7A In re OCTA Complaint Against Ameritech, Case No. 07-654-1P-CSS, Order at 4(Iuly 21, 1997).

1d. at S.
°a

82

87
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During

2004, when the Comrnission held its last full hearing in this matter, the switching rates to

competitive retail electric service ("CRES") providers for commercial, industriai, and

residential customers were 22.04, 19.87, and 4.91 peroent,87 It was hoped that Duke

Energy's standard service offer would usher in a period in which the competitive

electricity market would further develop and mature. In fact, the switching statistics had

fallen to 8.40,0.36, and 2.32 percent for commercial, industrial, and residential

customers byDecember 31, 2006.88

The record provides evidence of the main source of the decline in switching

levels.

8

a' Tr. Vol. H at 133 (CG&E Witness Stevie) (2004) (cited in OCC Rcmand Ex. 2(A) at 62, as corrected in
OCC Remand Sx. 2(H)) (Hixon)).
a

900..'^oJ
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The Commission's Remand Order should bave evaluated the expanded record on

remand and directly addressed the subject of discriminatory treatment of customers based

upon that expanded record.

3. The Remand Order falls to prohibit Duke Energy's
violation of corporate separation requirements, which
has caused serious damage to the competitive market
for generatioa service that was Intended to provide
benefits to customers.

The facts elicited by the OCC and presented in testimony in the Post-MDP

Remand Case should have enlivened a discussion regarding the proper role of electric

utility affiliates that has otherwise been left largely dormant since the early days of

Ohio's restructuring of electric utility regulation. All electric utilitiea filed electrie

transition plans and committed to follow corporate separation rules. For instance, Ohio

Adm. Code 4901:1-20-16(A) was adopted "so a competitive advantage is not gained

solely because of corporate affiliation. This rule should create competitive equality,

preventing unfair competitive advantage and prohibiting the abuse of market power."

90
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Other provisions within the corporate separation rules are applioable under the

facts revealed in these cases. ln Ohio Adm. Code 4901:1-20-16(G)(1)(c), the

Commission required that "[e]lectric utilities and their affiliates that provide services to

customers within the electric utility's service territory shall function independently of

each other...." Also, Ohio Adm. Code 4901:1-20-16(G)(4)(h) required that "[e]mployees

of the electric utility or persons representing the electric utility slaall not indicate a

preference for an affiliated supplier." Based on the facts presented in these cases, it is

clear that

In Ohio Adm. Code 4901:1-20-16(G)(4)(j), the Commission required that

"[s]hared representatives or shared employees of the electric utility and affiliated

competitive supplier shall clearly disclose upon whose behalf their representatwns to the

public are being m

9
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3

The Commission's Remand Order should have evaluated the expanded record on

remand and based its decision regarding the abuse of corporate affiliations on that

exganded record. The violations of corporate separation requirements prevented fair

competition from developing in areas served by Duke Energy.

4. The Remand Order fatls to prohibit the M
which has caused

serious damage ta the competitive market for
generstton service.

92

03
96
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The Commission's Remand Order should have evaluated the expanded record on

remand and directly addressed the subject of Duke Energy's

based upon that expanded record.

C. The Commission's Remand Order Is unreasonable and
unlawful because it withbolds Information from public scrutiny
by designating the contents of documents "trade secret"
without legal justification.

The Remand Order incorrectly reaches the conclusion that nearly all the

information withheld from the public by means of redactions in the record is considered

"trade secret information [maintained as] confidetttial."" The documents that the OCC

asked the PUCO to disclose in the public domain were extensively discussed in the

OCC's Memorandum Contra Motions for Protection submitted in these cases on March

13,2007.

The OCC's Memorandum Contra Motions for Protection responded to motions by

the Duke-affiliated companies and other parties that entered into agreements with those

companies that sought to prevent public disclosure of certain documents that were

obtained by the OCC in discovery. The ultimate rulings of the presiding officers,

affrrmed in principal part in the Remand Order, conflict with Ohio law and the prior

decisions of the Commission.

RC. 4901.12 requires that "all proceedings of the public utilities commnission and

all documents and records in its possession are pubGc records," except as provided in the

9"!

ve Remand Order at 17,
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exceptions under R.C. 149.43. R.C. 149.43 is Ohio's public records law. RC. 4905.07

states that, "[e]xcept as provided in section 149.43 of the Revised Code..., all facts and

infonnation in the posse.ssion of the public utilities commission shall be public ...:' The

Commission has noted that R.C. 4901.12 and R.C. 4905.07 "provide a strong

presumption in favor of disclosure, which the party claiming protective status must

overcome."99

Ohio Adm. Code 4901-1-24(D) requires of the PUCO that "[a]ny order issued

under this paragraph shall minimize the amount of infonuation protected from public

disclosure.s1U0 The Commission stated in a 2004 case:

The Commission has emphasized, in In the Matter of the
Application ofThe Ohio Bell Telephone CompanyforApproval of
an Alternative Form ofRegulation, Case No. 93-487-TP-ALT,
Entry issued November 23, 2003, that:

[a]11 proceedings at the Conlmission and all documents and
records in its possession are public records, except as
provided in Ohio's public records law (Section 149.43,
Revise Code) and as consistent with the purposes of Title
49 of the Revised Code. Ohio pubic records law is
intended to be liberally construad to 'ensure that
govermneotal records be open and made available to the
public . .. subject to only a few very limited exceptions.'
State ex. rel. Willaams Y. Cleveland ( 1992), 64 Ohio St. 3d
544, 549, [other citations omitted].101

Faced with demands for'vholesale removal of the document &om public scrutiny,"101

the Conunission reviewed several documents in the above-cited telephone case and

"In the Maner of the Jotnt Apphcadon of the Obto BBt Telephone Company and Ameriteoh Mobtle
Servioes, Inc. for Approval of the Transfer of Certain Assets, Case No. 84-365-RC-ATR, Opinion and
Order at 5(October 18, 1990).

10° Empliasis added.

`o" In re MxEnergy, Inc., Case No. 62-1773-GA-CRS et al., Entry at (3) (September 7,2004) (notations in
original).

10' Id. at 3.
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detemined in each circtunstance how documents could be redacted "without rendering

the remaining document incomprehensible or of little meaning....s103

In violation of Ohio law as well as Commission precedent cited above, in these

cases nearly every word in the disputed documents has been shielded from entering the

public domain as the result of the Remand Order. Agreements purged of "customer

names, ... contract tetmination dates or other termination provisions, financial

consideration in each contract, price of generation referenced in each contract, volume of

generation covered by each contract, and terms under which any options may be

exercisable" are rendered incomprehensible.104 During the hearing, the same "wholesale"

treatment was provided to all documents over which the mere claim of "canfidentiality"

was made by the Duke-affiliated companies and parties supporting the positions of those

companies. The breadth of the redactions required by the Remand Order shows no

significant effort to reduce the amount of information shielded from public scrutiny.

The Ohio Supreme Court has addressed the test for this claimed protection from

disclosure under R.C. 149.43, evaluated under the "state or federal law" exemption to the

public records law.

We have also adopted the following factors in analyzing a
trade seeret claim:

(1) The extent to which the information is known outside the
business; (2) the extent to which it is known to those inside the

103 Id

'0' Remand Order at 15. The OCC does not object to the redaction of "account numbers, customer social
security [and] employer idmtification numbera." Id. According to Ohio Adn1 Code 4901:1-10-24, Duke
Energy niay not disclose account or social socurity numbers without proper authorization. While not
applicable to CommLission action, support for this rule under the eizcutnelnnces of these cases might talae the
form of redaction of such information for the public files for an indefinite period of time (i.e. unless
otherwise ordered). Whi1e the nile also does not apply to the OCC, the OCC made sigmficant efforts to
redact all identification nuntbers befare distn'bututg the testitt>ony of OCC Witness Hneon to couoael for
various parties. Sea, e.g., OCC Memorandum Contra Motions for Protection at 17 (March 13, 2007).

32 :".) 002©T,



business, Le., by the employees; (3) the precautions taken by the
holder of the trade secret to guard the secrecy of the information;
(4) the savings effected and the value to the holder in having the
information as against competitors; (5) the amount of effort or
money expended in obtaining and developing the infonnation; and
(6) the amount of time and expense it would take for others to
acquire and dttplicate the information.'105

The analysis of these factors was largely missing in the motions for protection that were

submitted by the Duke-affiliated companies and other parties. Not surprisingly,

therefore, such an analysis is also absentfrom the PUCO's Remand Order wlrich repeats

the conclusory statements made by parties to the agreements. The Rernand Order does

not mention the OCC's detailed analysis of the documents in question, which are

incorporated herein from the OCC's Memorandum Contra Motions for Protection.

The Commission's rules require specificity from those that seek to keep

information fiom the public record. Obio Adm. Code 4901-1-24(D)(3) requires movants

fbr confidentiatity to file a pleading "setting forth the specific basis of the motion,

including a detailed discussion of the need for protection from disclosure. ...s10s The

specificity required by law was missing from the pleadings submitted by the Duke-

affiliated companies and the other parties that submitted motions for protection.107 A

remarkable feature of the motions by the Duke-af£liated companies and other parties was

that they all failed to address the individual contents of the documents that these parties

sought to conceal from the public. These parties therefor'e failed to meet their burden

ios 8mer v. Ohio State Unfversity (2000), 89 Ohio St. 3d 396, 399-400.

106 Emphasis added.

107 The OCC's position is also supported by the terms of both the protective agreements entered into with
various parties. See, e.g., DERS Motion for Protection, Attached Protective Agreement at 9("pxecise
nature and justification for the injury").
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under Ohio law. In its Order, the PUCO failed to conduct an analysis that would explain

its decision to the public or to a court in review.10s

The Remand Order appears to rely upon the cumulative argtnnents of various

parties who submitted motions to protect information from inclusion in the public domain

without analyzing specific documents regarding the appropriateness of withholding

information contained in each from the public. For instance, the Remand Order restates

DERS' argument that "the iraformation that DERS provided falls into the category of

sensitive information in a competitive environntent "109 That allegation has previously

been refuted by the OCC in its Memorandwn Contra Motions for Protection,] 10 _

u

113 The documents must be

analyzed individually to conform to the legal requirements stated above.

Public revelation of the side agreements would not reveal "m arketing strategies"

of any CRES provider that "would ... be helpful to competitors."t t^^

^oe See Trongren v. Public Util. Comm. (1999), 85 Ohio St. 3d 87.

109 Remand Order at 13.

See, e.g., OCC Memorandum Contra Motion for Protection at 14 and 16.

OCC Initial Post-Remand Brief, Hearing Phase 1, at 39.
112

"' Id, at 38.

114 Remand Oider at 14.
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that would be revealed by placing the unredacted side agreements into the public files is

the strategy for settling the Post-MDP Service Case.

Parties to side agreements that reduce their electricity costs in a rate-setting

proceeding no doubt "consider the material in question to have economic value fiom not

being known by their competitors," as stated in the Remand Order.121 Rate-setting in a

regulatory environment, however, is inherently a public proeess that produees rates thal

are published and accessible to others (including competitors). This is the underlying

environinent for R.C. 4901.12 and 4905.07, parts of which are recited above. The

"economic value" to the side agreements at issue, however, stems from their

discriminatory nature that is both against public policy and Ohio law ( as discussed more

fully above). The public is not served, for instance, when

Rlegal activity should be

eliminated by the Commission, not propped up by concealing the illegality behind claims

of "economic value" derived from the prohibited activity.

The Remand Order incorrectly states that "the parties advocating confidential

treatment have sought, at all junctures, to keep this information confidential ...."1ZZ

hlformation provided by the OCC has documented other situations on the record to the

contrary. For instance, the OCC's Memarandtmt Contra Motions for Protection states

"' Renwnd Order at 11. Some ctaims regarding the co^etltive advantage provided by sacracy do mt
withstand scrutiny on theit face. For instance

'Z2 Remand Order at 16-17. DF1t5 haa, of cotuae, discussed its paytnems to customers and the-effect such
paymenrs may have had on D)<Olilo's MBSSO price," citing aggregate payments of S 13.8 million in 2005
and;22.2 millioa in 2006. DERS Metnoraadwn Conta OCC's Motion to Strike DERS' Motion to Qoash
at 9 (January 2, 2007).
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that Attachment 16 to the testimony of 0CC Witness Hixon was "communicated by

DERS without any designation that the information was confidential,"'21 That fact can

be easily confirmed by examination of Attachment 16 that does not bear any DERS

designation of confidentiality as required pursuant to its protective agreement with the

OCC. Other stark instances of the Duke-afCiliated companies' failure to protect

information (such as many pages of Ficke and Ziolkowski transcript informationt24) not

properly protected from public view were exhibited during the hearing.12S On rehoaring,

the Commission should reevaluate the detailed analysis of the documents provided by the

OCC's Memorandum Contra Motions fbr Protection and the testimony of OCC Witttws

Hixon.

For these reasons, the Order incorrectly shielded from public view large amounts

of information, and the decision should be corrected or modified upon rebearing to pennit

public scrutiny of the infonnation.

123 Memorandum Contra Motions for Protection at 1 g(March 13, 2007).

1zA Renand Tr. V ol.1 at 26-30 (Ivlazch 19, 2007).

izs lnformation has entered the public doamin regardless of whether the Commission detetminea that it has
sufficient evidence in the record to make this determination. The Commission has previously refused o0
state the legal procedure under which aootber govemment agency could release iaformation in response to
a public records request. In an order issued in 2006, the Commission specifically held that "the
establishment of such a procedure, bQtding upon another govemment agency, is beyond ...[the PUCO's]
statutory authority." In the Matter ofthe Review of Chapters 4901-, 4901-3, and 4901-9 of the Ohio
Administrative Code, Case No. 06-6g5, Order at 33 (Aecember 6, 2006). Furthemiore, an Attomey
Examiner recently refused to "limit the lawful exercise of OCC's judgment in response to a future public
records requesL" In the Matter of the Appitcation of United Telephone Company ofOhio d/6/a Bmbarq For
Approval of an Alternative Form of Regu7ation ofBasic Local Exchange Service and Other Tfer I Servieea
Pursuant to Chapter 49001:1-4, Ohio Administrafive Code. Case No. 07-760, Entry at 6(Auguat 10, 2007).
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IIL CONCLUSION

Two topics of fundamental importance to residential customers were covered by

the remand from the Court: whether the Company's proposal for increasing rates in its

Application for Rehearing filed in 2004 was supported by evidence and whether evidence

of side financial arrangements should affect the outcome of these cases. The Order on

Remand does not reasonably and lawfully deal with either of these matters. The statutory

imperatives to provide benefits to Ohio consumers by means of nondiscriminatory and

reasonably priced electric service has not been met as the result of the PUCO's handling

of these two fundamental topics.

The Order was not supported by evidence submitted during the hearing in 2004,

and the Company did not provide the additiottal evidence on remand in 2007 to support

the level of its standard service charges to customers.

Tbe competition that was intended under electric restructuring legislation has

been seriously undermined by the side agreements. The dealings that helped settle the

Post-MAP Service Case must cease in order to pronwte reasonable rates for all customers

and to encourage competition.

Pursuant to R.C. 4903.10, the PUCO should abrogate and modify the Remand

Order, consistent with the OCC's claims of error.
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. Respectfully suhmitted,

Janine L. Migden-Ostrander
Consumers' Counsel

Jeffreif^ SpSall, Counsel of Record
Ann M.
Larry S. Sauer
Assistant Consumers' Counsel

Office of The Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: 614-466-8574
E-mail smallawc.state.oh-us

ho@gcc.state.oh.us
sauer@occ.state.oh.us
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cgQQ rnanCâ eneravmarketers,com
sbloomfield^a,bricker.com
TOBrienCa)Bricker.com
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Office of the Ohio Consumers' Counsel
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Duane W. Luckey
Sarah J. Parrot
Assistant Attorneys General
Public Utilities Section
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Duke Energy Ohio, Inc.
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Duke Energy Ohio, Inc.
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Michael D. Dortch
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