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Appellant, the Office of the Ohio Consumers” Counsel, pursuant to R.C. 4903.11, R.C.
4903.13, and S. Ct. Prac. R. Il (3}B), hereby gives notice to the Supreme Court of Ohio and to
the Public Utilities Commission of Ohio (“Appellee” or “PUCO") of this appeal to the Supreme
Court of Ohio from Appellee’s Order on Remand entered in its Journal on October 24,2007 and
Appellee’s Entry on Rehearing entered in its Journal on December 19, 2007 in consolidated cases
(each docket designation noted in the caption above) before the PUCQ. The Order on Remand
was issued in response to this Court’s decision in the first appeal of the cnnsﬁlidated cases. Ohio
Consumers ' Counsel v. Public Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-5789.

Pursuant to R.C. Chapter 4911, Appellant is the statutory representaﬁve of the residential
customets of the Duke Energy Ohio, Inc. (“Duke Energy” or the “Company,” formerly known as
the Cincinnati Gas and Electric Company). Appellant was a party of record in the cases before
the PUCO.

On November 22, 2007, Appellant timely filed an Application for Rehearing from the
October 24, 2007 Order on Remand pursuant to R.C. 4903.10. Appellant’s Application for
Rehearing was denied with respect to the issues raised in this appeal by an Entry on Rehearing
entered in Appellee’s Journal on December 19, 2007. The Order on Remand re-adopted a Duke
Energy proposal that was the subject of the OCC’s first appeal of the consolidated cases.

Appeliant files this Notice of Appeal, complaining and alleging that Appellee’s October
24, 2007 Order on Remand and December 19, 2007 Entry on Rehearing result in a final order

that is ynlawful and unreasonable, and that Appellee erred as a matter of law, in the following
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respects that were raised in Appellant’s Application for Rehearing;

A.

The Commission’s Remand Order is unreasonable and unfawful because
the Commisston failed, as a quasi-judicial decision-maker, to “permit.a
full hearing upon all subjects pertinent to the issues(s), and to base [its]
conclusion upon competent evidence” in violation of R.C. 4903.09 and

case law. City of Bucyrus v. State Dept. of Health (1929}, 120 Ohio St.
426, 430.

1. The Remand Order fails to eliminate capacity charges that are
simply surcharges that the Company requested for customers to

pay, without any evidentiary basis for why consumers should pay
them.

2. The Remand Order fails to consider the needs of the competitive
market for the bypassability of all standard service offer
components based upon the record.

The Commission’s Remand Order is unreasonable and unléwful because it
fails to prohibit pricing and price elements in side agreements that violate
Ohio statutes and rules, thereby permitting the destruction of the

- competitive market for generation service that could provide benefits for

customers.

1. The Remand Order fails to consider all legaily permitted uses of

the discovery that was required by the Court in the decision to
remand the case.

2. The Remand Order fails to prohibit Duke Energy’s discriminatory
pricing that demonstrates the standard service offer rates were too
high for customers discriminated against, and the discrimination
has caused serious damage to the competitive market for
generation service.

3. The Remand Order fails to prohibit Duke Energy’s violation of
corporate separation requirements, which has caused serious
damage to the competitive market for generation service that was
intended to provide benefits to customers.

4. The Remand Order fails to prohibit violations of Ohio law revealed
in the expanded record on remand, including the violation of R.C.
4928.02(H) and R.C. 4928.37, which has caused serious damage to
the competitive market for generation service.
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T C. The Commission’s Remand Order is unreasonable and unlawful because it
withholds information from public scrutiny by designating the contents of
documents “trade secret” without legal justification.

WHEREFORE, Appellant respectfully submits that the Appellee’s October 24, 2007
Order on Remand and December 19, 2007 Entry on Rehearing are unreasonable and unlawful

and should be reversed, vacated, or modified. These cases should be remanded to Appellee with

instructions to correct the errors complained of herein.

Respectiully submitted,

~ JANINE L. MIGDEN-OSTRANDER
OHIO CONSUMERS’ COUNSEL

o W7 A

Jeffrey L. ﬂ‘ﬁll ounsel of Record
Ann M. Hotz

Attorneys for Appellant
Office of the Ohio Consumers’ Counsel

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-8574 (telephone)

(614) 466-9475 (facsimile)
smalk@occ.state.oh.us

hotz@occ.state.oh.us
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AFPEARANCES:
The following parties made appearances in the remand phase of these proceedings:

Paul A. Colbert, Senior Counsel, John J. Finnigan, Jr., Senfor Counsel, and Rocco
D’ Ascenzo, Counsel, 139 East Fourth Street, P.Q. Box 960, Cincinnati, Ohio 45202, on behalf
of Duke Energy Ohio, Inc. (formerly known as the Cincinnati Gas & Electric Company).

Kravitz, Brown & Dortch, by Michael P. Dortch, 145 East Rich Street, Columbus,
Ohio 43215, on behalf of Cinergy Corp. and Duke Energy Retail Sales, Inc.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Jeffrey L. Small, Aon M.
Hotz, and Larry S. Sauer, Assistant Consumers’ Counsel, Office of Consumers’ Counsel, 10

West Broad Street, Suite 1800, Columbus, Ohio 43215, on behalf of the residential utility
customers of Duke Energy Ohio, Inc.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, PO Box 1008, Columbus, Ohio 43215, on behalf of the Ohio
Marketers’ Group, comprised of Constellation NewEnergy, Inc.; MidAmerican Energy

Company; Strategic Energy, L1LC; and Integrys Energy Services, Inc, (formerly known as
WPS Energy Services, Ine.).

McNees, Wallace & Nurick LLC, by Samuel C. Randazzo, Daniel ). Neilsen, and
Joseph M. Clark, 21 East State Street, 17% Fioor, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio.

Boehm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, 1500 URS Center,
36 East Seventh Street, Cincinnati, Ohio 45202, on behalf of the Ohio Encrgy Group, Inc.

Boehm, Kurtz & Lowry, by Michael L. Kurtz, 1500 URS Center, 36 Hast Seventh
Street, Cincinnati, Ohio 45202, on behalf of the Kroger Co.

David C. Rinebolt and Colleen Mooney, 231 West Lima Street, Findlay, Ohio 45840,
on behalf of Ohio Partners for Affordable Energy.

Christensen, Christensen, Donchatz, Kettlewell & Owens, LLP, by Mary W.

Christensen, 100 East Campus View Boulevard, Suite 360, Cokumbus, Ohio 43235, on behalf
of People Working Cooperatively, Inc.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215, on behalf of Dominion Retail , Inc,
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Richard L. Sites, General Counsel, 155 East Broad Street, 15% Floor, Columbus, Ohio
43215, and Bricker & Eckler LLP, by Ms. Sally W. Bloomfield and Mr. Thomas }. O'Brien,
100 South Third Street, Columbus, Ohio 43215, on behalf of the Ohio Hospital Association,

Marc Dann, Attorney General of the State of Ohdo, Duane W. Luckey, Section Chief,

Thomas W. McNamee, Werner L. Margard IIf, and Stephen P. Reilly, Assistant Attorneys
General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of the
Commission.

OPINION:
L HISTORY OF THE PROCEEDINGS

On June 22, 1999, the Ohio General Assembly passed: legislation! requiring the
restructuring of the electric utility industry and providing for retail competition with
regard o the generation component of electric service (S§B 3). Pursuant to SB 3, on
August 31, 2000, the Commission approved a transition plan for Duke Energy Ohio, Inc.,
(Duke or company)2 3 In that opinion, the Commission, among other things, allowed
Duke a market development period (MDP} ending no earlier than December 31, 2005, for
residential customers and, with regard to each other customer class, ending when 20
pexcent of the load of each such class switched the purchase of its generation supply to a
certified supplier. The transition plan opinion also granted Duke accounting authority to
defer and recover a regulatory transition charge (RTC) that would continue through 2008
for residential customers and through 2010 for nonresidential customers.

On January 10, 2008, Duke filed an application in In the Matter of the Application of
The Cincinnati Gas & Electric Company to Modify its Nonresidential Generation Rates to Provide
Sor Market-Based Standard Service Offer Pricing and to Establish an Alternative Competitive-Bid
Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, (03~
93) for authority to modify its nonresidential generation rates to provide for a competitive
market option (CMO), including both a market-based standard service offer and an
alternative competitive bidding process, for rates subsequent to the MDP.

On October 8, 2003, Duke filed three additional, related cases. In In the Matter of the
Application of The Cincinnati Gas & Electric Company for Authority to Modify Current
Accounting Procedures for Certain Costs Associated with the Midrwest Independent Transmission
System Operator, Case No. 03-2079-EL-AAM (03-2079), Duke requested authority to modify

1 Amended Substitute Senate Bl No. 3 of the 123 General Assembly.

In the Matter of the Application of The Cincinnati Gas & Electric Company for Approval of ita Electric Transition
Plan, Approval of Tariff Changes and New Tariffs, Authority to Modify Curtent Arcounting Procedures, and
Approval 1o Trangfer its Generaling Assets to an Exempl Wholesale Generator, Case No, 99-1658-EL-ETP et al.

Drike was, at that Hme, known as the Cincinmati Gas & Eleciric Company. It will be referred to as Duke,

regardless of its legal name at any given time. Case names, however, will not be altered to reflect the
changed name,
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its current accounting procedures to allow it to defer incremental costs related to its
participation in the Midwest Independent Transmission System Operator (MISO). In I» the
Matter of the Application of The Clucinnati Gas & Electric Company for Authority to Modify
Current Accounting Procedures for Capital Investment in its Electric Transmission and
Distribution System and to Establish a Copital Investment Reliability Rider to be Effective afler the
Market Development Period, Case Nos. 03-2080-EL-ATA (03-2080) and Case No, 03-2081-EL-
AAM (03-2081), Duke requested authority (a) to modify its current accounting procedures
to allow it to defer incremental costs related to its net capital investment in electric
fransmission and distribution facilitles, where that investment was made between
January 1, 2001, and the date when such investment is reflected in the company’s base
rates, together with a carrying charge, and (b) to establish a capital investment rider to

recover those deferred transmission and distribution facilities capital investments after the
end of the MDP,

On December 9, 2003, the Cornmission issued an entry consolidating 03-93, 03-2079,
03-2080, and 03-2081 and requesting that Duke file a rate stabilization plan (RSP) that
would stabilize prices following the termination of the MDP, while allowing additional
time for the competitive retail electric services (CRES) market to grow. Duke filed a
proposed RSP on January 26, 2004. On March 9, 2004, most of the parties to these

proceedings filed objections to Duke’s proposed RSP. On April 22, 2004, a public hearing
on Duke’s applications was held in Cincinnati. An evidentiary hesring commenced on
May 17, 2004, but was adjowned in order to allow the parties to engage in settlement
discussions, On May 19, 2004, a stipulation and recommendation (stipulation) was filed by
Duke, staff of the Commission, FirstEnergy Solutions Corp., Dominion Retail, Inc.
(Dominion), Industrial Energy Users-Ohio (IBU), Green Mountain Energy Company, Ohio
Energy Group, Inc. (OEG), The Kroger Co. (Kroger), AK Steel Corporation (AK Steel),
Cognis Corp. (Cognis), People Working Cooperatively (PWC), Communities United for
Action (CUFA), and Ohio Hospital Association {OHA) (collectively, signatory parties). The
stipulation was not signed by Ohio Consumers’ Counsel (OCC), Ohio Partners for
Affordable Energy (OPAE), The Ohio Manufacturers’ Association (OMA), National Energy
Marketers Association, PSEG Energy Resources & Trade LLC, or Constellation Power
Source, Inc. It was also not signed by Constellation NewEnergy, Inc. (Constellation);
MidAmerican Energy Company; Strategic Energy, LLC; or Integrys Energy Services, Inc.
(formerly known as WPS Energy Services, Inc.). These four entities are collectively referred
to as Ohio Marketers Group (OMG).

On May 20, 2004, the evidentiary hearing resumed, At the hearing, OCC made an
oral motion to compel discovery from Duke regarding alleged side agreements between
Duke and other parties to the stipulation. The attorney examiners denied OCC’s motion to
compel. Duke, staff, and other parties presented testimony and evidence in support of the
stipulation and Duke’s original proposal and others presented testimony and evidence in
opposition to the stipulation and the proposal. On September 29, 2004, the Commission
issued its opinion and order approving the stipulation with certain modifications. The
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stipulation provided for the establishment of an RSP for Duke that would govern the rates
and riders to be charged by Duke from January 1, 2005, through December 31, 2008 (with
certain aspects of those rates also extending through the end of 2010). The order approved
changes in certain cost components, increased the avoidability of certain charges by
shopping customers, and directed full corporate separation of the generation component
by Duke if it failed to 1mplemant the stipulation as modified. The Commission also

affirmed the attorney examiners’ denial of OCC's discovery motion relating to side
agreements,

Applications for rehearing were filed by Duke, OCC, OMG, and CPS. In its
application for rehearing, Duke also proposed various modifications to the stipulation,
which modifications would, when taken together, effectuate an alternative to the stipulated
version of the RSP. On November 23, 2004, the Commission issued an entry on relwaring
in which it found that Duke’s proposed modifications to the stipulation were meritorious
and, making certain further revisions, granted rehearing in part. The rehearing
applications by OCC and CPS were denied. OMG’s application for rehearing was granted
in part and dented in part. OCC, MidAmerican, and Dominion filed applications for a
second rehearing. These applications were denied on January 19, 2003, except for a narrow
issue raised by MidAmerican. The Commission issued a third rehearing entry on April 13,
2005, that further refined Duke’s RSP and certain of the RSP riders, based on Mid America’s
application for rehearing,

On March 18 and May 23, 2005, OCC filed notices of appeal to the Supreme Court of
Ohio, raising seven claimed errors, Following briefing and oral argument on the
consolidated appeals, the supreme court issued its opinion on November 22, 2006, Ohio
Consumers' Counse! v. Pub. UHl Comm., 111 Chio 5t.3d 300, 2006-Ohio-5789. In that opinion,
the Court upheld the Commission’s actions on issues relating to procedural requirements,
due process, support for the finding that the standard service offer was market-based,
harm or prejudice that might have been caused by changes on rehearing to the price-to-
compare component, reascnableness of Duke’s alternative to the competitive bidding
process, ron-discriminatory treatment of customers, non-bypassability of certain charges,
corporate separation, and denial of certain discovery based on irrelevance under the
second and third prongs of the stipulation-reasonableness test. However, the Court
remanded these proceedings to the Commission with regard to two portions of the
Cornmission decision and also held that the side agreements are not privileged.

Pursuant to the court’s direction on remand, by entry of November 29, 2006, the
attorney examiners directed Duke to disclose to OCC the information that OCC had
requested with regard to side agreements. In the November 29, 2006, entry, the examiners
also found that a hearing should be held to obtain the record evidence required by the
court, in order to explain thoroughly our conclusion that the modifications on rehearing are
reasonable and to identify the evidence we considered to support our findings. The
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exarniners scheduled a prehearing conference for December 14, 2006, to discuss the
procedure to be established.

On December 7, 2006, Duke responded to the disclosure direction, stating that OCC
had requested “copies of all agreements between [Duke] and a party to these consolidated
cases {and all agreements between [Duke] and an entity that was at any time a party to
these consolidated cases) that were entered into on or after January 26, 2004.” Duke
notified the Commission that only one such agreement existed and that is was between

Duke and the city of Cincinnatl, It provided a copy of that agreement to OCC and all other
parties to the proceedings.

On December 13, 2006, Duke filed a motion for clarification of the examiners’ entry
of November 29, 2006. Duke expressed its belief that the remand “presupposes that there
already is evidence of record to support the Commissions declsion.” - Thus, it asked that
the examiners “clarify” that the proposed hearing would be limited to briefs and/or oral
argument, citing record evidence. On December 20, 2006, OCC filed a memorandum
contra this motion for clarification. OCC opined that the motion should be denied on
procedural grounds, as Duke failed to seek an interlocutory appeal of the exuniners’ entry.
OCC also disagreed with Duke on substantive grounds, arguing in favor of a full hearing,
following a period for discovery and noting that, if no hearing were held, the court’s order
that side agreemenis be disclosed would have no practical purpose. The Comumission
responded to this motion on January 3, 2007, refusing to “clarify” the examiners’ ruling but
confirming that the hearing would include the presentation of testimony and the
introduction of evidence, On February 1, 2007, OCC filed an application for rehearing,
asserting that the Commission’s entry prematurely deait with issues relating to the
admissibility of evidence. On February 12, 2007, Duke, Duke Energy Retadl Sales, LLC,
(DERS), and Cinergy Corp. (Cinergy) filed memoranda contra this application for
rehearing.* The application for rehearing was denjed by operation of law.

Meanwhile, on December 13, 2006, OCC filed a motion for a subpoens duces tecum,
asking, in part, that DERS provide copies of any agreements between IDERS and customers
of Duke, between affiliates of DERS and customers of Duke, and related correspondence
and other documents, On December 18, 2006, OCC moved for a second, similar subpoena
duces tecum. On December 20, 2006, DERS objected and moved to quash the two subpoenae
on various grounds, including the ground that they were unduly burdensome. On that
same day, Duke filed a motion in support of DERS’s motion to quash, as well as a motion
for a protective order, asking that further discovery in these proceedings not be permitted.
On December 21, 2006, IEU filed a motion in suppart of the motions by DERS and Duke.
On December 28, 2006, OCC filed a motion to strike DERS’s motion to quash, together with
a memorandum conira Duke’s motion for a protective order, and a motion to strike IEU's
memorandum, OCC asserted that DERS's motion should be stricken on the grounds that it

4 DERS and Cinergy are affillates of Duke, with DERS being a CRES provider in Duke's certified territory.
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was not a party to the proceedings. It opposed Duke’s motion on the ground that the
requested protective order would prevent OCC from developing its case on remand. OCC
moved to strike [EU’s memorandum, claiming that memoranda in support are not
permitted by the Commission’s pracedural rules. With regard to OCC's motion to strike
DERS's motion to quash, on January 2, 2007, DERS filed both a memotandum contra and a
limited motion to intervene. With regard to OCC's memorandum contra Duke’s motion
for a protective order, Duke filed a reply on January 2, 2007, The examiners dended the
motion to strike IEU’s memorandum in support, dended Duke’s motion for a protective
order, denied OCC's motion to strike the motion to quash, and granted, in part, the motion
to quash, restricting the subpoenge to requesting copies of agreements with customers of

Duke that are current or past parties to these proceedings or affitiates or members of
current Or past parties.

At the prehearing on December 14, 2006, the remanded cases were consolidated
with proceedings regarding various riders associated with Duke’s RSP and various
procedural matters were addressed. On February 1, 2007, the examiners issued an entry
scheduling a hearing on the remand aspects of the consolidated cases to begin on March 19,
2007. The hearing on the ridera was scheduled for a separate time. Only the remanded
cases are being considered in this order on remand.

On February 2, 2007, Duke, DERS, and Cinergy filed motions in limine, seeking to
exclude certain agreements and related documents from these proceedings. With those
mations, Cinergy filed a limited motion to intervene and DERS renewed its limited motion
to intervene. On February 7, 2007, staff of the Commission filed a memorandum in
response to the motions in limine, asserting that the agreements in question are not
relevant, on the grounds that no stipulation is currertly before the Commission and
corporate separation claims should be raised in a separate proceeding. OMG filed a
memorandum in response on February 9, 2007. OMG asserted that ruling on relevance or
admissibility would be premature at that time. OCC opposed the motions on several
grounds, both procedural and substantive. It also opposed intervention by Cinergy and
DERS. Duke, Cinergy, and DERS filed replies to OMG's responsive memorandum, on
February 14, 2007. On February 16, 2007, Duke, Clnergy, and DERS filed replies to OCC's
memorandum contra their motions in limine. On February 28, 2007, the examiners granted
the motions for intervention for the limited purpose of protecting confidential information

and, in Light of the supreme court’s directives, denied the motions to exclude evidence of
the side agreements.

Through the course of these remanded proceedings, numerous motions for
protective orders, covering purported confidential materials, were filed. The subject of
confidential freatment of discovered material arose in the held near the start of
the remand phase. At that time, counsel for Duke mentioned the existence of
confidentiality agreements with several of the parties, According to OCC’s March 13, 2007,
filing with the Commission, OCC, on February 23, 2007, notified Duke, DERS, Cinergy,
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Kroger, and OHA that they should either make public certain documents or prove to the
Comimission that such material deserved confidential treatment. On March 2, 2007, Duke,
DERS, Cinergy, Kroger, and OHA filed motions for a protective order covering the
disputed material. On that same day, IEU also filed a letter expressing its concern over
OCC’s proposed release. On March 5, 2007, the OEG aimilarly filed a letter opposing
OCC’s proposed disclosure of confidential materials. On March 9, 2007, OMG filed its
response to this controversy, explaining that agreements between customers and their
CRES providers must be kept confidential. On March 13, 2007, OCC responded with a
memorandum contra all five motions. OHA filed a reply on March 14, 2007. On March 15,
2007, Duke, Cinergy, DERS, and IEU filed repliea.

The hearing commenced om March 19, 2007, as scheduled. Before the start of
testimony, the examiners ruled, with regard to the confidentiality dispute, that the motions
for protective orders would be granted for a period of 18 months from March 19, 2007, on
the condition that the granting of those protective orders may be modified by the
Commission if it deems appropriate to do so in light of the actions that it takes, (Rem. Tr. I
at 9.) Duke presented the testimony of Sandra Meyer, Judah Rose, and John Steffen. OCC

presented the testimony of Nedl Talbot and Beth Hixor.. Staff of the Commission presented
the testimony of Richard Cahaan,

Duke, OCC, OMG, OEG, OPAE, Cinergy, DERS, and staff filed merit briefs on
April 13, 2007. On April 24, 2007, OMG and Dominion filed teply briefs. Duke, OCC,

Cinergy, DERS, IEU, OEG, OPAE, PWC, and staff filed reply briefs cn. April 27, 2007. On

April 30, 2007, a reply brief was filed by OEG.

PWC's reply brief also included a motion to atrike a portion of the merit brief filed
by OPAE. OPAE responded on May 4, 2007, with a memorandum contra the motion to
strike. PWC filed its reply on May 14, 2007. On June 1, 2007, PWC renewed its motion to
strike, expanding the motion to cover parts of a merit brief filed by OPAR following the
hearing on the rider aspecis of this consolidated proceeding, OCC welghed in on this
controversy on fune 6, 2007, opposing FWC’s motion. OPAE filled its memorandum contra
on June 8, 2007, also filing its own motion to strike portions of Duke's reply brief in the
rider phase of the hearing (which motion will not be dealt with in this opinion and order).
On June 11, 2007, PWC filed its replies. On June 15, 2007, Duke filed a memorandum
contra the motion to strike, to which OPAR replied on June 18, 2007.
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O DISCUSSION

A mmmxm

As noted previously, numerous motions for orders protecting the confidentiality of
various documents were filed during the course of these remanded proceedings. Initially,
those motions were made either by parties supporting confidentiality or by parties who
were complying with confidentiality agreements. In response to a notice by OCC,
pursuant to those confidentiality agreements, that it intended to make certain information
public, Duke, DERS, Cinergy, OHA, and Kroger filed motions for protective orders on
March 2, 2007, covering material supplied by them to OCC. On March 9, 2007,
Constetlation filed a memorandum supporting Kroger’s motion for a protective order. On
March 13, 2007, OCC filed a memorandum contra the motions for protective orders. Reply

memoranda were filed on March 14 and 15, 2007, Additional documents were -

subgequently filed under seal, with motions for protective orders.

On the first day of the hearing in these proceedings, the attorney examiners issued a
banch ruling on these motions, stating that all of the pending motions for protective orders
would be granted for a period of 18 months from that date, provided that such orders
might be modified by the Commission if it deems it appropriate to do so, (Rem. Tr.Iat9.)

On July 26, 2007, the chairman of the Commission received a public records request
for certain of the information covered by the protective order granted by the examiners.
On August 8, 2007, the examiners issued an entry calling for specific issues to be addressed
by parties, relating to the possible modification of the protective order. Responsive
memoranda were filed on August 16, 2007, by six of the parties,

$  All or portians of the following documends were filed under moticns for profective orders: subpoena duces

tecum, filed on February 5, 2007; transcript of remand deposition of Charles Whitlock, filed on February
13, 2007; transcripts of remand depositions of Denis Georga, Gregory Picke, and James Ziolkowski, with
attachments, filed on March 15, 2007; remand reply memoranda filed on March 13, 2007, by Duke,
Cinergy, and DERS; transcripts of remand depositions of Beth Hixon and Nell Talbot, filad by Duke on
March 16, 2007; and transcript of remand deposition of Beth Hixon, stipulation, and exhibits, filed by
OCC on March 16, 2007. In addition, all or portions of the following items were filed confidentially,
pursuant to examiner ordes: transeript of remand prehearing conferenca held on December 14, 2006;
transcript of remand hearing, held March 19-21, 2007, and filed on April 34, 2007, together with exhibits;
remand merit briefs of OCC, OMG, Duke, Cinergy and DERS, and OPAR, all dled April 13, 2007;
supplemental remand testimony filed on April 17, 2007, by OCC; remand reply hrief of OMG, filed April
24, 2007; remand reply briefs of OCC, Duke, OPAE, and Cinergy and DERS, filed April 27, 2007,
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(b)

Section 4905.07, Revised Code, provides that all facts and information in the
possession of the Commission shall be public, except as provided in Section 149.43, Revised
Code, and as consistent with the purposes of Title 49 of the Revised Coda. 'Shmilarly,
Section 4901.12, Revised Code, specifies that, “[ejxcept as provided in section 14943 of the
Revised Code and as consistent with the purposes of Title XLIX of the Revised Code, all
proceedings of the public utilities commission and all documents and records in its
possession are public records.” Section 149.43, Revised Code, indicates that the term
“public records” exclides information that, under state or federal law, may not be released.
The Supreme Court of Ohio has clarified that the “state or federal law” exemption is

intended to cover trade secrets. State ex rel. Besser v. Ohio State (2000), 89 Ohio St.3d 396,
399.

Similarly, Rule 4901-1-24, Qhio Administrative Code (0.A.C), allows the
Commission to protect the confidentiality of information contained in a filed document, “to
the extent that state or federal law prohibits release of the information, including where the
information is deemed . . . to constitute a trade secret under Ohio law, and where non-

disclosure of the information is not inconsistent with the purposes of Title 49 of the Revised
Code.” '

Ohio law defines a trade secret as
information . ., that satisfies both of the following:

(1) It derives independent economic value, actual or potential, from not
being generally known to, and not being readily ascertainable by proper

means by, other persons who can obtain economic value from its
disclosure or use.

(2) Tt is the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

Section 1333.61{D), Revised Code.

The Ohio Supreme Cowt has found that an in cmera on is necessary to
determine whether materials are entitled to protection from disclosure. State ex rel. Allright
Parking of Cleveland Inc. v. Cleveland (1992), 63 Ohio St. 3d 772 Rule 4901-1-24(DX1), O.A.C.,
also provides that, where confidential material can be reasonably redacted from a
document without rendering the remaining document incomprehensible or of little
meaning, redaction should be ordered rather than wholesale removal of the document
from public scrutiny. Thus, in order to determine whether to issue a protective order, it is
necessary to review the materials in question; to asaess whether the information constitutes
a trade secret under Ohio law; to decide whether nondisclosure of the materials will be
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consistent with the purposes of Title 49, Revised Code; and 0 evaluate whether the
confidential material can reasonably be redacted.

The Commission has conducted an in camera review of the materials in question. We
will now consider each of the two tests to assess whether trade secrets are present. If we
find trade secrets to be present, we will then consider whether, based on our review of the

documents, nondisclosure will be consistent with purposes expressed in Title 49. We will,
finally, evaluate the possibility of redaction, if necessary.

()  Tests for Trade Secrets
(1) Independent Economic Value
a. Arguments
As noted above, Section 1333.61(D), Revised Code, provides that, for information to
be classified as a trade secret, it must derive "independent economic value, actual or
potential, from not being generally known to, and not being readily ascertainable by proper

means by, other persons who can obtain economic value from its disclosure or use.”
Several of the parties addressed this issue in their memoranda.

Duke describes the materials in dispute as including business analyses, financial
analyses, internal business procedures, responses to data requests, interrogatories, internal
correspondence, customer information such as consumption levels and load characteristics,
discussions of these items during sealed depositions, comumercial contracts of Duke’s
affiliates and material ancillary to those contracts. (Duke Motion for Protective Order,
March 2, 2007, at 2.) Duke “asserts that all of the information it has marked as confidential
in these proceedings relates to the [Duke], DERS, or Cinergy contracts and the matters

andillary thereto.” (Duke Memorandum in Support of Motion for Protective Order, March
2, 2007, at 11} Duke also notes that, in other cases:

[tThe Commission has often afforded confidentlal treatrnent to commercial
contracts between parties in competitive markets, When it recently granted a
protective order regarding terms in a competitive contract in [In the Matter of the
Joint Application of North Coast Gas Transmission LLC and Suburben Natural Gas
Company for Approval of a Natural Gas Transportation Service Agreement, Case No.
06-1100-PL-AEC], the Commission held “we understand that negotiated price
and quantity terms can be sensitive infosmation in a competitive environment.”

(Duke Memorandum in Support of Motion for Protective Order, March 2, 2007, at 11.)
Cinergy explains that the material in question contains the terms of an economic

development assistance agreement and “includes information regarding the nature of the
service . ., the specific Cinergy subsidiary which is to provide electric service . . ., the level
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and duration of Cinergy’s assistance . . ., the amount of load . . ., and the terms upon which
cither party may erl the agreement.” (Cinergy Memorandum in Support of Motion for
Protective Order, March 2, 2007, at 5) Cinergy maintains that this information is a trade
secret and is not a public record. Cinergy also maintains that the information is
economically significant to the contracting parties (Cinergy Memorandum in Support of

Motion for Protective Order, March 2, 2007, at 5-6; Cinergy Reply Memorandum, March 15,
2007, at 11.)

DERS summarizes the documents about which it is concerned as being “over 1200
pages of documents that include or relate to confidential commercial contracts, business
operations and include depositions in these proceedings, introducing and discussing such
protected materials.” (DERS Motion for Protective Order, March 2, 2007, at 2) DERS also
points out that all “of the information that DERS provided falls into the category of
sensitive information in a competitive environment.” (DERS Memorandum in Support of
Motion for Protective Order, March 2, 2007, at 9.) In addition, DERS assetts that release of
the terms and conditions of these contracts, as well as its business analysis, operational
decisions, and customer information, to the public and to DERS's competitors will interfere
with competition in the industry. Explaining further, DERS notes that it
proprietary analysis to determine pricing constructs and conditions upon which to base its
contracts, Disclosure, it claims, would result in DERS’s foresight into energy markets and
customer service becoming apparent to competitors, especially if DERS is the only
competitive supplier subjected to this disadvantage. (DERS Reply to Memorandum
Contra, March 15, 2007, at 7.)

Supporting its motion for a protective order covering OHA member agreements,
OHA points out that Section 4928.06(F), Revised Code, specifically contemplates the
Commission maintaining the confidentiality of certain types of information relating to
CRES providers. OHA asserts that the information doea derive independent economic
value from not being known to competitors who can use it to their own financial
advantage. The general counsel of OHA, Mr, Richard Sites, in a supportive affidavit,
affirms that the release of this information would provide competitors of OHA's members
the ability to use the information to their competitive advantage and to the detriment of
OHA and its members. He explains, further, that the information in the documents
provides members the means to conduct their operations on a more economic basis and
that OHA and the affected members have expended significant funds and time to negotiate
the agreements, If made public, Mr. Sites states, competitors would have access to thia
information at no cost and the value of the documents to OHA and its members would be
negated, (OHA Memorandum in Support of Motion for Protective Order, March 2, 2007, at

5; Affidavit of Richard L. Sites in Support of Motion for Protective Order, March 2, 2007, at
1) '

Noting that the documents contain term and pricing information concerning its
purchase of competitive retail electric service, Kroger also maintains that disclosure of this
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information to its competitors in the retail grocery and produce business would cause
severe disadvantage to Kroger, explaining that Kroger competes for goods and services,
including electric service, to operate its stores, factories, warehouses, and offices. The
disclosure of price and other terms it has negotiated for the provision of electric services, it
states, would provide its compeﬁtorswtth abogeytotargetmﬂ\enownnegoﬁaﬁm for
compehtwe retail electric services and reveal information concerning Kroger's operation
costs.” ltassertnthatthmmfommﬁmshouldmainpmteched for s0 long as the

agreement in question is in effect. (Kroger Memorandum in Support of Motion for
Protective Order, March 2, 2007, at 5-6.)

While not filing a motion for a protective order, [EU also filed a letter in the docket,
on March 2, 2007, strongly supporting the granting of protective orders, [EU states that it
understands OCC to be threatening to disclose customer names, account numbers,
customer locations, prices, and other sensitive information, without any redaction and
without the customers’ express written consent.

On March 5, 2007, OEG also filed a letter in support, noting that the documents in
question contain information reflecting OEG members’ electric costs and that those
members operate in highly competitive industries.

On Marxch 9, 2007, Constellation, the counterparty to the Kroger agreement that was
the subject of Kroger’s motion, filed a memorandum supporting Kroger's motion.
Constellation points out that the documents in question contwin proprietary pricing and
other information. Constellation asserts that disclosure of this information would place
both Kroger and Constellation at 2 competitive disadvantage. (Comstellation
Memorandum in Response to Motion for Protective Order of Kroger Co., March 9, 2007, at
2-3).

b. Resohition

The parties arguing in favor of confidentiality make it dear that they consider the
material in question to have economic value from not being known by their competitors
and to have content that would allow competitors to obtain economic value from its use.
OIL1A states this quite dearly, explaining that the material allows the contracting parties to
run their businesses more economically and to compete more effectively. The discussion
by DERS is also particularly helpful, noting that, in addition to customers’ identities and
pricing, its cwn marketing strategies wonld also be helpful to a2 competitor. Cinergy also
points to deposition testimony showing the economic significance of these contracts.

We recognize that OCC disagrees with the moving parties’ contentions. Aocording
to OCC, the burden is on those seeking confidential treatment. As OCC points out, the
Commission has held that, pursuant to Sections 4901.12 and 490507, Revised Code, there is
a strong presumption in favor of disclosure that the party claiming protective status must
overcome. OCC also maintaing that the Commission has required specificity from those
that seek to keep information from the public record and that the specificity required by
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law and supported by the terms of both the protective agreements and the protective
attachment is missing from the motions. {(OCC Memorandum Contra Motions for
Protective Orders, March 13, 2007, at 89, 11.) OPAB also disagrees, arguing that the
information, other than individual customers’ account numbers, should be released. It
stresses the importance of open proceedings and public scrutiny of Commission orders and

asserts that the parties claiming protection have not met their burden of proof. (OPAE
letter, August 16, 2007.)

It is clear to us, from our review of the information, that at least certain portions of
the documents would indeed meet this portion of the definition of trade secrets. We agree
with the parties seeking protective treatment that certaln portions of the material in
question have actual or potential independent economic value derived from their not being
generally known or ascertainable by others, who might derive economic value from their
disclosure or use. Spedfically, we find that the following information has actual or
potential independent economic value from its being not generally known or ascertainable:
customer names, acoount numbers, customersodnlsecuﬂtyoremp!oyaldmﬁﬁcatwn
numbers, contract termination dates or other termination provisions, fnanclal
consideration in each contract, price of generation referenced in each contract, volume of

generation covered by each contract, and terms under which any options may be
exercisable.

(2) Efforts to Maintain Secrecy
a. Arguments

The second teat under Section 1333.61(D), Revised Code, as quoted above, requires a
finding that the information in question has been the subject of reagonable efforts to
maintain confidentiality. Again, the parties argue the point.

Duke submits that only Duke employees with a legitimate need to know the
information covered by this dispute have access to it or are aware of it, that the information
is only known to the individual counterparties and is not otherwise dlsseminated, and that
the information is confidentially maintained in separate files that are only accessible to

individuals with a legitimate need to know the information. (Duke Reply to Memorandum
Cantra, March 15, 2007, at 6-7.)

DERS asserts that the “information that OCC seeks to make public is trade secret
information maintained by DERS and counterparties in a confidential manner.” (DERS
Memorandum in Support of Motion for Protective Order, March 2, 2007, at 8.) In DERS's

March 15, 2007, reply, it confirms that all disputed information 18 maintained by it in a
confidential manner.
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Similarly, Cinergy submits that the information is the subject of reasonable steps
taken by Cinergy to protect it from disclosure to those who have no need for it, even within
Cinergy and its affiliates. (Cinergy Reply to Memorandum Contra, March 15, 2007, at 11.)

OHA confirms that the information in question is treated by OHA as confidential
and is not disclosed outside of the OHA and its members except under confidentiality
agreements or in the context of regulatory proceedings where protection is granted. OHA
included, with its supporting memorandum, an affidavit of its general counsel,
Mr. Richard Sites. Mr. Sites states that the material in question is known only by a very
limited number of employees of OHA and in members who were engaged in the
negotiation of the agreements or those who need to know their contents in order to verify
compliance. He affirms that OHA and its members maintain internal practices to prevent
disclosure. Further, he states that the information is never made available outside of OHA
or its members other than as the subject of a confidentiality agreement required by these

proceedings. (Affidavit of Richard L. Sites in Support of Motion for Protective Order,
March 2, 2007, at 4-5.)

Kroger, in its memorandum supporting its motion for a protective order, asseris that
it has treated the documents in question as proprietary, confidential business information,
available exclusively to Kroger managerment and counsel. The documents are, it says,
either stamped as confidential or treated as such and have only been disclosed to Kroger
employees and counsel, other than subject to the protective agreement executed by OCC.
(Kroger Memorandum in Support of Motion for Protective Order, March 2, 2007, at 6.)

OEG notes that the terms of these agreements are kept secret even from other OEG

members, as the knowledge of such costs might prove advantagecus to others, (OEG
letter, filed March 5, 2007.)

Constellation notes that all Constellation ocontracts are kept confidential.

{Consteilation Memorandum in Respense to Motion for Protective Order of Kroger Co.,
March 9, 2007, at 2.}

In its memorandum contra, QCC claims that some of the documents sought to be
protected were obtained by OCC from other sources and, therefore, have lost their
protected status under the protective agreements, although it does not cite evidence for this
claim. OCC also states that Duke has released discussions of documents as part of
discovery without any claim to confidenitiality. In addition, OCC argues that maintaining
confidentiality would be restrictive and cumbersome at the hearing. (OCC Memorandum
Contra Motions for Protective Orders, March 13, 2007, at 7))

b. Resolution

It is clear to us, from reading the many memoranda submitted on this issue, that the
parties advocating confidential treatment have sought, at all junctures, to keep this
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information confidential and have treated the documents in question as proprietary,
confidential business information. The second prong of the test is, therefore, satisfied. The
information described above es deriving independent economic value from being not

generally known to or ascertainable by others should, therefore, be deemed trade secret
information.

) ; oses of Tit

Having determined that both statutory tests for the presence of trade secreis are met
in thia situation by at least certain of the information in the covered documents, we must
determine whether it is consistent with the purposes of Title 49 of the Revised Code to
maintain confidentiality of thia information. The legislature was quite clear that the
purposes of Title 49 include the encouragement of competition, diversity, and flexible
regulatory treatment of the electric industry, specifically requiring the Conunission to “take
such measures as it considers necessary to protect the confidentiality” of CRES suppliers’
information. Sections 4928.02, 4928.06(F), Revised Code. We find, therefore, that

maintenance of this trade secret information as confidential is consistent with the purposes
of Title 49,

(e}  Redaction

Based on our in camen review of the documents in question, we believe that they
can be redacted to shield the trade secret information while, at the same time, disclosing all
information that we have not found to be a trade secret, without rendering the documents
incomprehensible or of litde meaning. Therefore, pursuant to our ruling on this issue,
those documents must now be redacted to keep ronfidential only those matters we have
ruled to be trade secrets. In order to accomplish this task, Duke shall work with the parties
to the side agreements to prepare a redacted version of the confidential information
attached to the prefiled testimony of Ms. Hixon and will file that redacted version within 45
days of the date of this order on remand. Bach party will then be required to redact all
other sealed documents that such party filed with the Commission. Redacted versions of
all documents filed in these proceedings shall be docketed no later than 60 days after the
date of this order on remand. The redacted information will be subject to a protective
order for a period of 18 months from the initial grant of protection on March 19, 2007. Any

party desiring an extension of that protective order should file a motion to that effect, no
less than 60 days before the texrmination of the protective order.

2 PWC Motions to Strike

FWC, with the filing of its reply brief, moved to strike portions of the initial briefs of
OPAE. Specifically, PWC asks the Commission to strike language that states that "PWC is
not a party with a position distinct from CG&E-Duke’s own position” because it operates
“virtually all demand-side management programs funded by CG&E-Duke and has CG&E-
Duke representation on its Board.” PWC aseerts that no evidence of record supports this
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language and that OPAE's unfounded claims suggest that PWC does not exercise its
independent judgment regarding the issues in these consolidated proceedings, PWC finds
OPAE’s claims to be highly misleading and harmful in its relationship with residential
consumer clients, cooperative consumer agencies, and community supporters. Absent
record evidence supporting OPAE’s insinuation, PWC urges the Corunission to steike the
specified portions of OPAE’s brief.

OPAE's memorandum contra was filed on May 4, 2007. OPAE argues against the
striking of the disputed language, seeking to show the truth of the questioned statements.
OPAE points out that PWC itself concedes both that it obtains funding from Duke and that
its primary interest in these cases is to ensure that funding continues. OPAE also notes that
PWC signed the stipulation in these cases and took no position contrary to Duke’s poeition.
Thus, OPAE concludes, there is no reason to strike the statements.

FWC’s reply, filed on May 14, 2007, continues the debate, urging the Commission to
strike the entire memorandum conira, as “nothing more than a continuation of innuendo
and careless accusations that can harm PWC.” PWC proclaims, inter alia, that there is no
evidence that PWC acts in disregard of residential consumers’ interests or that PWC's
motivation i3 solely to continue Duke’s fanding of FWC’s activities.t

The Commission will not strike arguments made by parties in these pleadings.
However, as always, the Commission will base its determination on reocord evidence.

Thus, any arguments that are not supportied by evidence of record in these proceedings
will be igrored.

B.  Supreme Court of Ohio Remand
1. Background

As noted previously, on March 18 and May 23, 2005, OCC filed notices of appeal to
the Ohio Supreme Court, raising seven claimed errors. Following briefing and oral
argument on the consolidated appeals, the supreme court issued its opinion on
November 22, 2006. Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006~
Ohio-5789. In its opinion, the Supreme Court of Ohio upheld the Commission’s actions on
issues relating to procedural requirements, due process, support for the finding that the
standard service offer was market-based, harm or prejudice that might have been caused
by changes on rehearing to the price-to-compare component, reasonableness of Duke’s
alternative to the competitive bidding process, nondiscriminatory treatment of customers,

6 This order on remand considers only those porons of the consolidated proceedings that relate to the
matters remanded from the Court of Chio. Matters relating to the riders will be considered ina
subtequent order. The dispute relating to atriking language from pleadings continued into the rider
phase of the proceedings. That continued portion of thia dispute will be considered in the subsequent
otder,
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non-bypassability of certain charges, corporate separation, and denialof cestain discovery
based on irrelevance under the second and third prongs of the stipulation-reasonableness

test. However, the court remanded these proceedings to the Commission with regard to
two portions of the Commission decigion.

The first portion of the decision that was the subject of remand relates to the
justification for modifications made in the first entry on rehearing. The Commission had
granted rehearing with regard to certain modifications to the opinion and order that were
proposed by Duke in its application for rehearing. The court remanded the case back to the
Commission “. . . for further clarification of all modifications made in the first rehearing
entry to the order approving the stipulation. On remand, the commission is requived to
thoroughly explain its conclusion that the modifications on rehearing are reasonable and
identify the evidence it considered to support its findings.” Ohio Consumers’ Counsel v. Pub.
Util. Comm., 111 Ohio St.3d 300, at para. 36. The couwrt expressed its concern that
modifications were made without suffident explanation of the rationale for those
modifications and without citation to the record. Tt explained in more deta{l that the
“commission approved the infrastructure-maintenance-fund charge without evidentiary
support or justification. The commission approved other modifications without citing

evidence in the record and with very little explanation.” Ohio Consumers’ Counsel v. Pub.
Ul Comm., 111 Ohio St.3d 300, at para. 35.

The other area of remand concerns a discovery dispute. At the hearing, counsel for
OCC had stated that, two days prior, OCC had transmitted to Duke a request for
production of all agreements between Duke and parties to these proceedings, entered into
on ot after January 26, 2004. Duke had responded that it did not intend to comply with
that request. OCC moved for an order compelling production, After oral argument
relating to the motion, the examiners deried the motion, stating that the Commission has
previously held side agreements to be irrelevant to their consideration of stipulations and,
in addition, privileged. On appeal, although the court upheld “the commission’s denial of
OCC’s discovery request to the extent that the relevance of the information sought was
based on the second and third prongs of the reasonableness test” for stipulations, it found
that the Commission erred in denying discovery under the first criterion. Ohio Consumers’
Counsel v, Pub. Litil. Comm., 111 Ohio St.3d 300, at para. 80. Under that first criterion, the
Commission determines whether a proposed stipulation is the product of serious
bargaining. The court found that the “existence of side agreements between [Duke] and
the signatory parties entered into around the time of the stipulation could be relevant to
ensuring the integrity and openness of the negotiation process.” Chio Consumers’ Counsel v.
Pub. Util, Comm., 111 Ohio 5t.3d 300, at para. 85, The court further explained that, in
determining whether or not there was serious bargaining, the “Commission cannot rely
merely on the terms of the stipulation but, rather, must determine whether there exists
sufficient evidence that the stipulation was the product of serious bargaining. Any such
concessions or inducements apart from the terms agreed to in the stipulation might be
relevant to deciding whether negotiations were fairly conducted.” Ohio Consumers” Counsel
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2. Pub. Util. Comm., 111 Ohio St.3d 300, at para- 86. In addition, although not directly
related to the remand, the court refused to recognize a settlement privilege applicable to
Ohio discovery practice. Ohio Consumers’ Counsel 0. Pub. Utl. Comn., 111 Ohlo 5t.3d 300, at
para. 89, It noted that, even if there were such a privilege, it would not apply to the
settlement agresment itself, but only to the discussions underlying the agreement. Thus, it

held that the side agreements are not privileged. Ohio Consumers” Councel v, Pub. Util.
Comm., 111 Ohio St.3d 300, at para. 93.

It should be noted that the side agreement issue is relevant to these cases, according
to the court’s opinion, only with regard to the serious bargaining prong of the
Commission’s analysis of stipulations and arose, therefore, as part of the September 29, .
2004, opinion and order in these proceedings. The remand for lack of evidentlary support
arose because of an issue first addressed in the Commission’s November 23, 2004, eniry on
rehearing. Therefore, although the court discussed the lack of evidentiary support first, in

this order on remand we find it critical to consider the issues in the order in which the
errors were made.

It should also be noted that these proceedings are being considered only with regard
to iasues remanded to us for further consideration. Therefore, we are limiting our
deliberation and order to those remanded issues. Ancillary issues raised by parties in the
remand phase and not considered in this order on remand, such as potential corporate
separation violations and affiliate interactions, will be denied.

Several of the parties have made arguments relating to whether or not the
Commission should consider any side agreements” revealed through discovery. The most
extreme of these statements would have had the Commission compel production of the
agreements, as the motion was framed prior to appeal, and do nothing more. “The Court
required that discovery be permitted and it has beer. Nothing more need be done to
satisfy the court’s side agreement directive.” (Staff remand brief at 4) In reply to this
comment, Dominion noted that “this interpretation makes no sense, in that it assumes that

the court remanded the case simply so OCC could perform a vain act.” (Dominion remand
reply at 7.) We agree.

7 We use the term “side agreements” here to refer 1o a number of agreements that were entered into by one

ar more of the parties to these proceedings and were related to matters that are the subject of the
proceedings.
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The Supreme Court of Ohio, in its opinion, specifically ordered that, after
compelling disclosure of the side agreements, the Comumission “may, if necessary, decide
any issues pertaining to admissibility of that information.” Ohio Consumers’ Counsel v, Pub.
Util. Comm., 111 Ohio St.3d 300, at para. 94. The court also held that the “existence of side
agreements between [Duke] and the signatory parties entered into around the time of the
stipulation could be relevant to ensuring the integrity and openness of the negotiation
process.” Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, at para. 35.
Hence, the court required this Commission not only to order disclosure of side agreements
but, also, to consider their relevance to the integrity and openness of the

bargaining
process, Merely compelling discovery, as advocated by some of the parties, is not the end
of the Commission’s responaibility.

(2) Continyed Existence of Stipulation

In addition, many parties argued that no stipulation remains in existence and that,
therefore, any disclosed side agreements are irrelevant to the proceeding® Without the
existence of an approved stipulation, the seriousness of the bargaining that led up to that
stipulation is irrelevant, they contend. For example, Duke asserts that “[ulltimately, the
Comimission issued its Opinion and Order re;echngtl\eSﬁpulaﬂonanSeptember 29, 2004.”
(Duke remand brief at 11.) OEG is slightly less affirmative in its position, stating that the
stipulation was “effectively rejected by the Commission . . .” (OEG remand reply at 6.)
OEG's argument is that the Commission “so changed the Stipulation a8 to render it of no
consequence.” (OEG remand brief at 7.) Staff concurs in that view, but goes further. It
asserts that, “[i}f stipulating parties are dissatisfied with the Commission’s changes, they
may, through rehearing application, express that objection.” Staff continued its
explanation, stating that “the company, a signatory to the stipulation, had . . . rejected the
Opinion and Order by filing an Application for Rehearing. Thus it wap apparent that the
Stipulation was no longer meaningful.” (Staff remand brief at 14. See also staif’s
Memorandum in Response to Motions In Limine, February 7, 2007, where staff says that

there is “no reason to consider that old stipulation.”} DERS and Cinergy follow simdlar
logic in their arguments.

On September 29, 2004, the Commission issued an Opinjon and Order in which
it offered to “approve” the stipulation, but only with material modifications to
its terms. However, aa filed by the parties, the stipulation provided that all
parties were released from any obligations thereunder if the Comumission failed
to approve the stipulation withiout materlal medification. Thus, the
Commission’s action effectively invalidated the stipulation and the parties

believed that it ceased to exist upon issuance of the Commission’s Opinion and
Order.

8  Duke remand brief at 2,5, 6, 7, 11, and 12; Duke remand reply at §, 33, and 44; Cinergy and DERS remand
brief at 1, 5, 6, 11, 16, and 17; Cinergy and DERS remand reply at $ and 13; OBG remand brief at 7; OBG
remand reply at 6; IEU remand reply at 3; stadf remand brief at 2, 13, 14, and 15; staff remand reply at 2.

FOCOIT




&

03-93-EL-ATA et al.

(Cinergy and DERS remand brief at 5 [emphasis in original}.)

The Commission disagrees with this entire line of reasoning, While we could
engags in a discussion of the substance of the changes to the stipulation that were ordered
by the Commission and determine whether they were or were not major changes, we will
not do so, Rather, we will focus on two more eritical topics. First, and most important, the
Supreme Court of Ohio has already issued an opinion that was based, in part, on the
court’s interpretation of the stipulation as continuing to be relevant. That conclusion is,
therefore, not for this Commission to overturn. As succinctly stated by OMG, “the

gument that the Stipulation has terminated is inconsistent with the Supreme Court’s
Remand {OMG remand reply at 2.)

Further, the face of the stipulation makes it clear the stipulation was never

terminated. mmpulaﬁmreadsasfol!ows,mdtregardtutermina&mbuedon
Commission-ordered modifications:

This Stipulation is expressly conditioned upon its adoption by the Commiseion,
in its entirety and without modification. Should the Commission reject or
modify all or any part of this Stipulation or impose additional conditions or
requirements upon the Parties, the Parties shail have the right, within 30 days
of Issuance of the Commission’s order, to either [sic] file an application for
rehearing. Upon the Commiesion’s issuance of an Entry on Rehearing that does
not adopt the Stipulation in its entirety without modification, any party may
terminate and withdraw from the Stipulation by filing a notice with the
Commission within 30 days of the Commission’s order on rehearing. Upon such
notice of termination or withdrawal by any Party, pursuant to the above
provisions, the Stipulation shall immediately become null and void.

(Stipulation at 3 [emphasis added]) Thus, the stipulation set up a system for the signatory
parties to follow, in the event they disagieed with Commission-ordered modifications.
First, the disagreeing party was tequired to file an application for rehearing. If rehearing
was not successful, the party then had 30 days to file a notice of termination of the
stipulation. While applications for rehearing were filed, no such notice of termination was
filed by any party.

This point was clearly made and understood by the court and was noted by the
nonsignatory parties. The court indicated that “the stipulation included a provision that
allowed any signatory perty to withdraw and void the rate-stabilization plan should the
commission reject or modify any party of the stipulation.” However, the court continued,
“Inlone of the signatory parties exercised its option to void the agreement despite
significant modifications made by the commission to the original stipulation.” Ohio
Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, at para. 46. As the argument
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was expressed by OPAE, “[cllearly, [Duke’s] filing of an application for rehearing was
contemplated by the stipulation and, pursuant to the terms of the stipulation, did not
constitute {Duke’s] withdrawal from the stipulation.” (OPAR remand reply at 2)
Similarly, OMG points out that the stipulation “does not contain an automatic termination
provision; in fact, it has a specific provision that keeps the Stipulation in place with
modifications unless and until a party within 30 days formally withdraws.” Because “at no

time did any party withdraw,” the stipulation remained in effect. (OMG remand reply at
4)

We agree. According to its terms, the stipulation was never terminated and,
therefore, remained in effect as modified by the Commission’s orders.

Rule 4901-1-30, O.A.C,, authorizes parties to Commission proceedings to enter into
stipulations, Although not binding on the Commission, the terms of such agreements are
accorded substantial weight. See Consumers Counsel v. Pub, Util. Comm. (1992), 64 Ohio
St.3d 123, 125, citing Akront v, Pub. LIt Comm. (1978), 55 Ohio St.2d 155. This concept is
particularly valid where the stipulation is supported or unopposed by the vast majority of
parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Conundssion pr See, ¢.g., Ohio-American Water Co.,
Case No. 99-1038-WW-AIR (June 29, 2000); The Cincinnati Gas & Electric Co., Case No. 91-
410-EL-AIR (April 14, 1994); Ohio Edison Co., Case No. 91-698-EL-FOR et al. (Decemnber 30,
1993); The Cleveland Electric Mluminating Co., Case No. 88-170-EL-AIR (Jarwary 30, 1989);
Restatement of Accounts and Records (Zimmer Plant), Cpase No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreements,
which embody considerable time and effort by the signatory parties, are reasonable and

should be adopted. In considering the reascnableness of a stipulation, the Commission has
used the following criteria:

{1)  Is the settlement a product of serious bargaining among capable,

knowledgeable parties?

(2) Does tha settlement, as a package, benefit ratepayers and the
public interest?

(3)  Does the seftlement package violate any important regulatory
principle or practice?
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The Ohio Supreme Court has endorsed the Commission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Co. v. Pub. Util. Comm. (1994), 68 Ohio St.3d 559 (citing
Consumers’ Counsel, supra, at 126). The court stated in that case that the Commission may

place substantial weight on the terms of a stipulation, even though the stlpulauon does not
bind the Commiasion.

(2) Supreme Court Review

Referring to the three-prong test, OCC argued on appeal that this Commission
cannot make a reasonableness determination regarding the stipulation without knowing
whether side agreements existed among the stipulating parties and the terms of thoee
agreements. The court disagreed in part, explaining that tthpreviously “tejected exactly
this argument as applied to the second and third prongs of the reasonableness test.” Ohio
Consumers’ Counsel v. Pub. Ut Comm., 111 Ohio 5t.3d 300, at para. 80, However, it
with OCC's contention, as to the first prong of the test. “OCC suggests that if [Duke] and
one or more of the signatory parties agreed to a side financial arrangement or some other
consideration to sign the stipulation, that information would be relevant to the
commission’s determination of whether all parties engaged in ‘serious barguining.” We
agree.” Ohio Consumers’ Counsel v, Pub. Ukl Comm., 111 Ohio 5t.3d 300, at para. 84.

Therefore, we will, as directed, examine the circumstances surrounding the side
agreements and consider whether the existence of the side agreements may have caused
any of the signatory parties to refrain from seriously barguining over the terms of the
stipulation or to impact other pariies’ bargaining.

OCC submitted, as part of the testimony of Ms. Beth Hixon, a sumber of side
agreements that, it suggests, evidence a lack of serious bargaining. OCC argues that the
side agreements prove that the stipulation lacked substantial support from a number of
interested stakeholders. (OCC remand brief at 3438, 45-48) OCC also contends that
existence of the side agreements confirms that nothing important was discuseed at
settlement meetings to which all of the parties were invited. Rather, OCC claims, Duke

made concessions only to a few large customers, documented in the side agreements.
(OCC remand brief at 44-45, 50-51.)

OPAE also contends that neither it nor OCC was invited to any open negotiating
sessions during the period between the Commission’s order and the entry on rehearing.
OPAE claims that Duke made no effort to meet the concerns of OPAR in the settlement
process and that it was never invited to negotiate a side agreement. According to OPAE,
only large users got special deals and were induced to sign a stipulation, even though such
users were not actually subject to the terms of the stipulaion. OPAE also claims that the
alternative proposal introduced by Duke was supported by parties because the large users
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had reached side agreements that would insulate them from the effect of a portion of the
generation price increases publicly proposed by Duke. (OPAE remand brief at 7-10.)

OEG claims that the side agreements were valid business transactions and were not
used to purchase intervenor support for the stipulation. OEG also daims that there was no
evidence to suggest that the agreements were unfairly priced, and therefore no evidence

that these agreements were anything other than arm’s-length commercial transactions.
(OEG remand reply at 6-8.)

. Duke argues that the record evidence proves that it held extensive settiement
discussion with all parties to these proceedings and that all parties reviewed the stipulation
before it was filed. Duke also claims that the Commission rejected the stipulation and that,
therefore, support for the stipulation is irrelevant. Duke also contends that there is nothing
wrong with confidenal meetings with one or more parties to a case to the exciusion of
other parties, that such a process encourages setflement to the benefit of all stakeholders,
and that OCC engages in the same conduct. {Duke Energy Ohio remand brief at 42.)

a. Timing of Side Agreements

OCC groups the agreements into three time periods: those signed prior to the
issuance of the Commission’s opinion, those signed after the opinion but prior to the
issuance of the Commisasion’s eniry on rehearing, and those signed after issuance of the
entty on rehearing. Breaking their analysis down info those three groups and discussing
them at length, OCC contends, inter alia, that the agreements “undermine the reliance that

can be placed upon the publicly stated support by a varlety of parties for [Duke’s]
proposals .. ..” (OCC remand brief at 31.)

OMG argues that, regardless of when the agreements were signed, the side
agreements were consideration for some signatory parties supporting the stipulation.
(OMG remand reply at 11-14) According to OMG, the side agreements, which were
intended to induce support for the stipulation, were never terminated. Further, OMG
contends that the record clearly shows a coursa of conduct by which signatory parties
received rate discounts that were not generally available to other similarly situated
customers. (OMG temand reply at 12.) OMG also argues that, because it is common for
agreements to be made orally with the wrilten version following weeks or months

thereafter, the date the side agreements were signed does not necessarily constitute the
date the agreements were reached. (OMG remand reply at 12-14.)

On the other hand, Duke points out that the vast majority of these contracts wes
signed alter the close of the evidentiary record and therefore could not have affected the
Commission’s consideration of the case or the parties’ position with respect to the
litigation. (Duke remand brief at 25-26).
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OEG also indicates that many of the agreements became effective after the
stipulation was signed. It claims that events occurring after the stipulation was signed
could not have affected the stipulation. (OEG remand brief at 7.)

Certainly, iming of the side agreements has relevance to this issue. The supreme
cowrt’s opinion did not specifically address this point, as the facts regarding timing of the
side agreemments were not then in eviderce. However, the court did reference the general
issue of side agreement timing. The court stated that “[tlhe existence of side agreements
between [Duke] and the signatory parties entered into around the fime of the stipulation could
be televant to ensuring the integrity and openness of the negotiation process.” Ohio
Consumers” Counsel v. Pub. Util. Contm., 111 Ohdo 5t.3d 300, at para. 85 (emphasis added).
The court did not specifically make reference to side agreements being entered into only
before the stipulation. Therefore, we must interpret the court’s concern involving side

agreements “ground the time of the stipulation” to cover a broader, but unspecified, time
period, both before and after the date the stipulation was entered into.

Clearly, any side agreement signed within a short time prior to the stipulation might
have had an impact on a signatory party’s support for the stipulation. Similarly, a side
agreement signed shorfly after execution of the stipulation might have documented the
parties’ earlier, oral understanding. Therefore, we find that side agreements entered into
before the Commission issued its opinion and order are relevant to our evaluation of the
seriousness of bargaining that led to the stipulation with regard to Duke’s RSP. However,
with regard to agreements that were executed after the opinion and order or the entry on
rehearing, we note that they appear, based on testimony in the record, to be _
of earlier side agreements. (Rem, Tr. Il at 124-5. See, also, Duke Rem. Ex. 3, at 35-6.)
While such substituted arrangements might show a continued understanding among
parties, it is unlikely that they would be relevant to the evaluation of the first prong of the
test for a stipulation that was remanded to us from the supreme court. Arrangements that
were renegotiations, after the issuance of the opinion and order or the entry on rehearing,
demonstrate little with regard to how seriously the parties bargained over the stipulation,
Therefore, any agreements that documented renegotiations of side agreements that had
been entered into prior to the issuance of the opinlon and order are deemed irrelevant to
this proceeding and form no part of the basis for our opinion.?

b. Support Provisions

Without referring to any matters that we have deemed to be trade secret, we wiil

now consider whether side agreements may have impacted the bargaining process that led
to the stipulation. The stipulation was executed on May 19, 2004. Affiliates of Duke

9 We would also note, however, that it would be possible for a side agreement to be entered into afier the
issuanwe of an opinion und order and still be relevant to itw consideration of a stipulation, where it

appeary to the Commission that such a side agreement may have docimented an wedeystanding thathnd
previously been reached.
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entered into six agreements with signatory parties, all of which are nonresidential
customers or associations representing norresidential customers, between May 19 and July
7,2004. The Duke affiliate was, in each case, either Cinergy, the parent of Cincirnati Gas &
Hlectric Company, or Cinergy Retail Sales LLC, the predecessor of DERS and a CRES
provider. Each of those six agreements included a provision requiring support of the
stipulation. (OCC Rem. Ex. 2A attachments.)

Certain of the parties to the stipulation had signed side agreements that required
them to support the stipulation. While it is true that these agreements were executed on
the same day as the stipulation or after that date, there is no evidence regarding the dates
when the actual understandings may have been reached. We also note that there were
other parties that did not have agreements requiring support of the stipulation and that a
few of those entities did sign the stipulation. However, we have limited evidence
regarding the continued presence and participation of the supportive parties during
stipulation negotiations, or regarding the willingness of Duke to compromise with parties
who may not have been discussing vide arrangements. The fact that the contracting party
may have been an affiliate of Duke, rather than the regulated utility itself, is irrelevant to
our interest in the motivations of the signatory party to support the stipulation. Based on
the supreme court’s expressed concern over the “integrity and openness of the negotiation
process” and its requirement that we seek affirmative “evidence that the stipulation was
the product of serious bargaining,” we now find that we do not have evidence sufficient to
alleviate the court’s concern. Rather, we find that the existence of side agreements, in
which several of the signatory parties agreed to support the stipulation, reises serious
doubts about the integzity and openness of the negotiation process related to that
stipulation. Based on the expanded record of this case and our review of the side
agreements, we now reach the inevitable conclusion that there is a suffident basis to
question whether the parties engaged in serious bargaining and, therefore, that we should
not have adopted the stipulation. We now expressly reject the stipulation on such grounds.

3.  Evidentiary Support Remand
(2) Supreme Court’s Directive

The Supreme Court of Ohlo, reviewing the modifications we made to our opinion
and order when we issued our entry on rehearing, found insufficlent support for those
modifications. The court noted that the Commission is empowered to modify orders, as
long as the modifications are justified. “The commission’s reasoning and the factual basis
supporting the modificaions on rehearing must be discernible from ita orders. . . .
[Alccordingly, we remand this matter to the commission for further darification of all
modifications made in the first rehearing entry to the order approving the stipulation. On
remand, the commission is required to thoroughly explain its conclusion that the
modifications on rehearing are reasonable and identify the evidence it considered to
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support its findings.” Ohio Consumers’ Counsel v. Pub, UL Comm., 111 Ohio St.3d 300, at
para, 35-36.

Specifically, the court identified three areas about which it was concerned. The first
topic to be supported was the “commission’s approval of the infrastructure-maintenance
fund a8 a component” of the RSP. The court was particularly concerned about whether
that item was a cost component or a surcharge. Ohio Consumers’ Counsel v. Pub. Ukl
Comm., 111 Ohio St.3d 300, at para. 29-30. Second, the court was troubled about the
Commission’s setting of a “baseline” for calculating various of the , thereby
presetting charges for certain years without record evidence. Othomumrs’Cmnsdv
Pub. Util. Comm., 111 Ohio St.3d 300, at para. 31. Finally, the court pointed out the lack of
clarity about the impact of the various modifications relating to the level of charges that
cannot be avoided by those customers who obtain their ion service from a

competitive supplier. Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, at
para. 32-33.

The court’s directive is no longer expressly applicable, a8 we have now found that
the atipulation should not have been adopted. As a result of that finding, changes made to
the opinior and order are moot.1? Without a stipulation to consider, we are compelled to
consider Duke’s RSP application, as filed on January 26, 2004, and subsequently modified
by Duke prior to the initial hearing in these proceedings. ([Duke’s} Filing in Response to
the Reguest of the Public Utilities Commission of Ohio to File a Rate Stabilization Plan [RSP
application], January 26, 2004; Duke Bx. 11, at 3-5.) We will review the reasonableness of
the RSP application in light of the record evidence developed both in the initial hearing and
in the hearing on remand, izing, also, that cevtain aspects of the RSP that was
approved in these proceedings have already been implemented. We rwte, in this regard,
that the initial hearing considered support for the competitive market option filed by Duke,
the RSP filed and modified by Duke, and the proposed but now rejected stipulation.

() Legal Standard for Adoption of RSP

In adopting SB 3, the legislature set forth the policy of the state of Chio with regard
to competitive retail electric service. That policy includes matters such as ensuring the
availability of reasonably priced electric service, ensuring the availability of retail electric
services that provide appropriate options to consumers, encouraging innovation and
market access for cost-effective service, promoting effective customer choice, ensuring
effective competition, and protecting consumers against unreasonable market deficiencies
and market power. The Supreme Court of Ohio has, recently, emphasized the importance
of ensuring that these policy objectives are considered. See Elyria Foundry Co. v. Pub, UtL
Comm (2007), 114 Ohio St.3d 305. Ohilo law specifically requires each electric distribution
utility, such as Duke, to “provide consutners, on a comparable and nondiscriminatory basis

10 The approach we will take in this order on remand will, nevertheless, serve as a complete regponse to the
court’s request for support for the changes made on rehearing.
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within its certified territory, a market-based standard service offer of all competitive retail
eledric services necessary to maintain essential electric service to consumers, including a
firm supply of electric generation service.” Section 4928.14(A), Revised Code. Section
4928.14(B), Revised Code, provides that, “[a]fter ite market development period, each
electric distribution utility also shall offer customers within its certified territory an option
to purchase competitive retail electric sexrvice the price of which is determined through a
competitive bidding process.” Therefore, we will be reviewing Duke’s proposal to ensure
these policies and requirements are met.

() onsider:

Duke's proposed RSP is comprised of two major components; an avoidable, or cost-
to-compare, component and an unsvoidable, or provider-of-last-resort (POLR), component.
We will review each of these components and then consider other terms in the proposal.
Finally, we will evaluate whether the proposal, overall, meets the statutory requirements.

Under the terms of the original application, the generation charge, through 2008,
was proposed to be equat to the unbundled generation charge (or “big G”), reduced by the
RTC, resulting in what has been known as “little g.” (Duke RSP application at 17.) Duke’s
modifications to its application altered the generation charge in two ways, First, the
generation charge was reduced by 15 percent, creating a portion of the POLR charge
(designated as the rate stabilization charge, or RS5C) out of that reduction. Thus, the
generation charge became 85 percent of Hitle g. Second, Duke added a tracker element, to
adjust the generation charge by the incremental cost of fuel and economy purchased
power, excluding emission allowances. This fuel and purchased power tracker was
ongjmﬂytobemladmdmﬂmbaswofprqededmﬁvebadfmlmstmdmmﬂ
sales volumes, a8 compared with a baseline of the fuel rate frozen on QOctober 6, 1999,
{{Duke] Ex. 11, at 4, 7-8)) OCC witness Pultz agreed that “increases in the cost of fuel and

purchased power cosis should be recovered through a bypassable charge.” (OCC Ex. 3A,
at 15.}

We find that little g is a reasonable base for setting the market price of generation.
Little g was the generation charge prior to the unbundling of electric services, lesa the
statutorily required regulatory transition charges. Hence, it is a logical starting point for a
market rate. Because the omitted 15 percent of little g is proposed to become a POLR
charge, we will discuss the question of whether the generation charge should be 85 percent

or 100 percent of little g, below, as part of our discussion of the proposed POLR
component.

We aiso find, based on the evidence of record in these proceedings, the fuel and
economy purchased power tracker to be reasonable as a part of the market-based charge
for generation, with certain modifications to Duke’s proposal, as will be discussed below.

DOOO37?




03-93-EL-ATA etal. -30-

The embedded cost of generation that was unbundled, pursuant to SB 3, already included
the cost of fuel and purchased powet. ([[uke] Ex. 11,at9,) The most recent determination
of such costs was made in In the Matter of the Regulation of the Electric Fuel Component
Contained Within the Rate Schedules of Cincinnati Gas & Electric Company and Related Matters,
Case No. 99-103-EL-EFC. Therefore, the baseline for the incremental costs to be included in

the fuel and economy purchased power tracker was reasonably propoeed as the amount of
such costs allowed in that case, (See [Duke] Ex. i1, at 8.)

In the application, the fuel and economy purchased power tracker was proposed not
to include the cost of emission allowanices. The now-rejected stipulation also proposed a
tracker, designated there as the FPP, that similarly collected incremental fuel and economy
purchased power costs, Through the process of these proceedings and during the
pendency of the supreme court’s review, the FPP was put into place and was the subject of
evidentiary audit proceedings before this: Commission. In the first such proceeding, the
Commission adopted a stipulation detailing numerous aspects of the FPP's calculation,
including the allocaﬁm of EPA-allotted zero-cost SOz emission allowances and the promise
that neither NOx emission allowance costs nor NOx emission allowance transaction
benefits would be included in the FPP through the end of 2008. In the Matter of the
Regulation of the Fue! and Economy Purchased Power Component of The Cincinnati Gas & Electric
Company’s Market-Based Standard Service Offer, Case No. 05-806-EL-UNC, Opinion and
Order (February 6, 2006), at 4-5. That stipulation was not opposed by any party and no
application for rehearing was filed with regard to the opinion and order that adopted it.
We now find that, on the basis that the fuel and economy purchased power tracker in
Duke’s proposal is analogous to the FPP in the previously approved RSP, the matters
approved in Case No. 05-806-EL-UNC should remain in effect. Therefore, Duke’s

proposed fuel and economy purchased power tracker caleulation should be modified to
parallel that of the FPP.

The POLR component is proposed by Duke to be a charge that includes costs that
Duke determined are necessary for it to “maintain a reliable generation supply and to
Fulfill its statutory POLR obligation,” with armual increases capped at 10 percent of little g,
calculated cumulatively. 1Tt proposed including in this component taxes, fuel,
environmental costs, purchased power, transmission congestion, homeland security, and
reserve capacity. In its modifications, it proposed removing fuel and purchased power
from the POLR component and making those items the subject of a separate tracker. In
addition, it proposed to charge a fixed RSC equal to 15 percent of little g. (Duke RSP
applcation at 17-18; [Duke] Ex. 11, at 3, 9-10)) Duke's witness Steffen testified that the
POLR charge should be unavoidable, on the ground that “all consumers, incdluding those -

B
who switch to a CRES provider, benefit from [Duke’s] POLR obligation . . ..” {{Duke] Ex.
11, at 11.)
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The Supreme Court of Ohio has approved the concept of an unavoidable charge to
recover, for an electric distribution utility, the costs of providing POLR services.
Constellation NewEnergy, Inc, v. Pub, Util. Comm. (2004), 104 Ohio 5t.3d 530, at para. 36-40.
However, the court has also specifically directed us to consider carefully the nature of the
costs being collected through POLR charges. “We point out that while we have affirmed
thecomnﬂssionsordu‘wiﬂtmgardm&aPOLRcos&inudsandpmm cases, the
commission should carefully consider what costs it is attributing as costs incurred as part
of an electric-distribution utility’s POLR obligations.” Ohio Consumers’ Counsel v. Pub. Util
Comm. (2007), 114 Ohio St.3d 340, at para. 26. Therefore, in compliance with the court’s
directive, we will evaluate each of the elements of Duke’s proposed POLR rider to
determine whether it is a legitimate POLR charge.

a. ReserveMargin Costs

Duke proposed that its POLR rider would include a component for reserve margin
costs. ([Duke] Ex. 11, at 10.) Duke’s witness Steffen explained that this component would
recover for the reserve margin that Duke maintains for all load and for the call options that
it maintains to cover switched load. He noted that factors affecting these costs include “the
outstanding load, existing capacity, market concentration, credit risks, and regulatory
riska.” Duke intended, he testified, to purchase call options to cover some or all of the
switched load and that this component would recover those out-of-pocket costs. The initial
POLR charge included no costs for call options. The planned 17-percent reserve margin for
all load was described by him as being “based on the annualized capital cost of
constructing a peaking unit.” (JDuke] Ex. 11, at 15.) The initial POLR charge calculations

allowed for the recovery of $52,898,560 for the projected cost of a peaking unit. ([Duke] Ex.
11, at attachment JPS-7.)

Although the stipulation in these proceedings has now been rejected, a component
that was designed to recover analogous costs, the system reliability tacker or SRT, has
been implemented since the approval of Duke’s RSP, In order to assist with our analysis of
the appiication, we will describe the stipulation’s provisions im this area. The stipulation
provided for the recovery of the cost of maintaining adequate capacity reserves, as a part of
what was designated the annually adjusted component (AAC) of the POLR charge.
(Stipulation, May 19, 2004, at para. 3) The exact same attachment was a part of the
stipulation, detailing Mr. Steffen’s calculation, as was a part of Mr. Steffen’s direct
testimony filed a month earlier. Thus, the stipulation still proposed to calculate the
reserves on the basis of the cost of constructing a peaking unit. (Stpulation, May 19, 2004,

at Ex. 1) However, in the stipulation there is no mention of adding cut-of-pocket costs of
call options to the peaker cost.1!

11 We note that, on remand, My, Steffen nevertheless testified that call option costs were included au a part
of the stipulated AAC's reserve margin pricing component. Duke Rem. Bx. 3, at 21,
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The modifications to the stipulation, proposed by Duke on rehearing, moved the
cost of the reserve margin into two newly designated components: the SRT and the
infrastructure maintenance fund, or IMF, the latter of which is discussed below, This
carving up of the AAC was discussed in the hearing on remand. The modifications,
Mr. Steffen explained, “carved out several of the underlying cost and pricing factors
previously embedded elsewhere in the Stipulated AAC, and included them as separately
named POLR components or trackers. These carved out components became the IMF and
the SRT.” (Duke Rem. Ex, 3, at 16.) He testified further as to the new method of calculating
reserve costs that was proposed in the modifications suggeated in the application for
rehearing. “In contrast to the fixed reserve margin amount proposed in the Stipulated
AAC, the SRT is a mechamism of pure cost recovery of maintaining capacity
reserves (15% planning reserve for switched and non-awitched load), and is subject to an
annual review and true-up.” {Duke Rem. Ex. 3, at 22.) It was noted, by many parties, that
this actual-cost method of calculating the cost of reserves resulted in a much lower charge
than the peaker unit cost methodology that had been proposed in Duke’s application and

in the stipulation. (See, for example, OCC rem. brief at 18-20; OCC Rem Ex. 1, at 31-32, 46,
48.)

OCC’s witness Pultz discussed recovery for reserve margin costs. Mr. Pultz argued
that shopping customers “should not have to pay both the power supplier and [Duke] for
the same service.” Therefore, he concluded, “any capacity reserves should . . . be included

in a rider that could be modified as transmission arrangements change.” (OCC Ex. 3A, at
17.)

The SRT calculation and avoidability were considered by this Commission in t the
Matter of the Application of The Cincinnati Gas & Electric Company to Adjust and Set its Sysiem
Relinbility Tracker Market Price, Case No. 05-724-EL-UNC, Opinion and Order
(November 22, 2005). In that case, we adopted an unopposed stipulation, in an order that

was not subjected to an application for rehearing. We agreed, there, that the SRT should be
avoidable by any nonresidential customer that signs a contract or provides a release

agreeing to remain off Duke's standard service offer through 2008 and to retum to Duke’s
service, if at all, at the higher of the RSP price or the hourly, locational marginal pricing
market price. We also agreed, based on that stipulation, to several aspects of calculation of
the SRT and our subsequent review of the SRT charges.

We find, based on the evidence of record in these proceedings and precedent from
the supreme cout, that the collection of costs of maintaining a reserve margin is
appropriate for collection through a POLR rider. ([Duke] Ex, 11, at 14-16.) Sec Constellation
NewEnergy, Inc. v. Pub. Util, Comm. (2004), 104 Ohio St.3d 530, at para. 40. We find, further,
that the methodology approved for the SRT, and the avoldability also approved for the
SRT, should be continued. This was reviewed by us as a POLR charge and was found
reasonable. We continue to believe that Duke will not incur POLK costs with regard to a
nonresidential customer that has committed not to avail itself of Duke’s POLR services.
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Therefore, such customers should avoid perficipation in the POLR reimbursement
methodology. In addition, the approved methodology specifically allows the charge to be
adjusted and reconciled quarterly, thus minimizing the magnitude of any changes to be
absorbed by customers. Finally, the stipulation in the SRT case specifically provides for
SRT transactions to be audited by us. This provision allows us to ensure, on an ongoing

basis, that costs being pasaed through the SRT rider are appropriate for inclusion in a POLR
charge.

b. Other Specified Costs

In addition to reserve margin, Duke’s application, as modified, proposed that the
RSP’s POLR component would include incremental costs for homeland security,
environmental compliance, emission allowances, and taxes. ([Duke] application at 17;
Duke Bx. 11, at 10.) We will, at this point, review Duke's description of these factors and
then discuss the reasonableness of recovery of these items through a POLR charge.

Taking them in the order listed by Duke, homeland security is first, Duke’s witness
described this component as being “designed to recover the revenue requirement on net
capital expenditures and related O&M expenses associated with security improvements
required for homeland security purposes. Only the revenue requirement associated with
costs in excess of those incurred in year 2000 will be recovered.” He provided examples of
the items for which expenditures might be incurred, such as information technology
security, additional security guards, and monitoring hardware, ([Duke] Ex. 11, at 13}

In the environumental compliance and emission allowance areas, Mr. Steffen testified
that the POLR charge was “designed to recover the revenue requirement associated with
capital expenditures, net of accurulated depreciation, incurred to comply with existing
and future environmental requirements, including the cost of emission allowances” and
incremental operation and maintenance expenses. He also noted that the emission
allowance costs would “be netted against the revenue recovered via the emission

allowance component of the frozen EFC rate.” The baseline for this calculation is the year
2000. ([Duke] Ex. 11, at 12-13.)

The tax aspect of the proposed POLR charge was “designed to recover any
incremental expense [Duke] might lncur as a result of significant changes in tax legislation.
This includes federal, state and local taxes on income, property, payroll or any other taxes
that are levied on [Duke].” ([Duke] Ex. 11, at 14.)

With regard to the calculation of the amounts of this charge, there must be a baseline
against which to compare Duke’s expenditures. To the extent that costs covered by the
AAC are already being recovered by Duke, those same costs should not be recovered
again. Following enactment of 5B 3, requiring the unbundling of electric services, the
Commission approved Duke’s franaition plan, unbundling those services on the basis of
Duke’s financial records as of December 31, 2000. In the Matter of the Application of The
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Cincinnati Gas & Electric Company for Approwal of its Electric Transition Plan, Approval of Teriff
Changes and New Tariffs, Authority to Modify Current Accounting Procedures, and Approval to
Transfer ita Generating Assets to an Exempt Wholesale Generaior, Case No. 99-1658, et seq.
Thus, any generation-related expenditures prior to that date would already be included in
little g. We find that it is reasonable to allow Duke to collect for expenditures it makes in
these areas, where those expenditures are greater than the levels approved in its last rate
case prior to unbundling, Therefore, we find that, in all three situations (homeland
security, environmental compliance, and taxes), calculations of incremental expenditures
shall be based on changes in costs after December 31, 2000.

One further point must be made with regard to calculation of the amount of this
proposed charge. As in the case of some of the other components of Duke’s proposed RSP,
these portions of the POLR charge must be reviewed in the light of not only the application
and testimony on record but, also, the events that have transpired since the application was
filed and the decisions made by this Commission in related proceedings. Duke’s proposed
modifications to the stipulation moved the emission allowance costs to the FPP, as
discussed above. Also as discussed above, a stipulation relating to the FPP further adjusted
the recovery of emission allowance costs. As we noted, that stipulation was adopted by us
without objection and should remain in effect. Thus, we will follow the terms of that
stipulation with regard to treatment of emission allowance costs.

In determining whether the costs of environmental compliance, homeland security,
and taxes should be recoverable through a POLR rider that is charged to all customers, we
must follow the direction provided in recent decisions by the Supreme Court of Ohio, The
Dayton Power & Light Company’s (DP&L) rate stabilization plan includes an
environmental investment rider thet was intended to allow that company to recover
envirorunental plant investments and incremental operations and maintenance,
depreciation, and tax costs. The Commission, in furtherance of the goal of promoting
competition, required that rider to be avoidable by shopping customers, thereby increasing
the price to compare. The supreme court did not disagree with that condusion. Ohio
Consumers” Counsel v. Pub, U, Comm. (2007), 114 Ohio St.3d 340.

We find that Duke’s proposed POLR charge should be considered in an analogous
manrer. Here, the environmental compliance aspect of the POLR charge is comparable to
DP&L's enviroranerdal investment rider. It is directly related to the gemeration of
electricity. We note the testimony of witnesses for Constellation, who explained that
environmental compliance costs, as well as other generation-related costs such as security
and taxes, should not be a part of a POLR charge, as generation sold by CRES providers
must also comply with environmental requirements and, so, the price of that generation
includes recovery of environmental compliance costs. As a result, it argues, inclusion of
environmental comphance costs in POLR would result in shoppers paying for this
category of expenses twice. (OMG Ex. 14, at 6; OMG Ex. 11, at 8-9.) OCC'’s witness Pultz
agreed. (OCC Ex. 3A, at 18-20. See also OMG brief, at 15-19.) We agree. Therefore, and in
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order to continue encouraging the development of the competitive market for generation,
we find that the envirorunental compliance, tax, and homeland security aspects of Duke’s
proposed POLR charge should be avoidable and, thus, not part of a POLR charge. This
change will have the effect of increasing the price to compare over what it would have been
under Duke’s application and, thus, increasing the ability of CRES providers to market
their services. The emission allowances that Duke proposed to recover through a POLR

charge will be, as discussed above, freated as provided in the FPP-related stipulation
previously adopted by this Commission.

c. Rate Stabilization Charge

As noted above, the proposed RSC would equal 15 percent of little g and would be
charged to all consumers, regardless of who provides their generation services. In order to
determine whether this is actually a charge for POLR services, as it i3 described by Duke in
its amended application, we note that non-shopping customers would pay, for their
generation, only 85 percent of little g. Duke would recover the dther 15 percent of the cost
of the generation that is provided to nonshoppers through the payment of the RSC.
Clearly, payment of the RSC is a portion of their payment for the embedded cost of
generation. Therefore, we conclude that the RSC should not be allowed as a portion of
Duke’s POLR charge. However, that does not mean that the portion of little g that would
berecweredthrougl\theRSdeuldnotbepaldbynmhoppers. That 15 percent of little
g was, before unbundling, a legitimate charge for generation. Therefore, we also conclude
that the generation charge should be increased from 85 percent of little g to 100 percent of
little g as it was in Duke’s original application.

d. POLR Risk Costs

We recognize that identifiable and specifically calculable costs may not be the only
costs that are incurred by Duke in its standing ready to serve shopping customers,
Mr. Steffen noted that there is a risk to Duke inherent in the provision of POLR service.
{{Duke] Ex. 11, at 10.) This has also been by the supreme court. Ohio
Consumers’ Counsel v. Pub, Util. Comm, (2007), 114 Ohio 5t.3d 340, at pura. 18.

Under the terms of Duke’s application, POLR service risk would have been
recovered by making the RSC unavoidable or only partially avoidable. We have found that
this is an inappropriate methodology. However, that does not mean that such risk does not
exist. In the remand hearing, considering support for the elements of the now-rejected
stipulation, Mr. Steffen explained that the IMF (which equaled a percentage of little g) waa
a non-cost based charge that is “the way [Duke] proposed to calculate an acceptable dollar
figure to compensate [Duke] for the first call dedication of generating assets and the
opportunity costs of not simply selling its generation into the market at potentially higher
prices.” (Duke Rem. Ex. 3, at 26.) Similarly, he also testified that the “IMP is not tied
directly to a specific out of pocket expense and it is not a pass through of actual tracked
costs. It is a component of the formula for calculating the total market price [Duke) is
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offering and is willing to accept in order to supply consumers and to support its POLR
risks and obligations.” (Duke Rem. Ex. 3, at 25,12 We read this explanation as a statement
that the IMF was, in the modified stipulation, an element that was designed to compensate
Duke for the pricing risk of providing POLR service. While we are not now considering the
modified stipulation, we are considering the reasonableness of Duke’s application. As it no
longer includes an element that would compensate Duke for this risk, we will now

consider the parties” arguments on the IMP issue, to determine whether an analogous
charge would be an appropriate charge for this purpose.

OCC disputes that the IMF was carved out of the stipulated AAC and priced within
the original AAC amount. Mr. Talbot, on behalf of OCC, dlaimed that the IMF was, simply,
anew charge, not a part of the stipulated AAC. (OCC Rem Ex. 1, at 48.) OCC believes that
the AAC should be seen as compensation for existing capacity, along with lithe g. (OCC

remand brief at 17.) It is not, according to OCC, justified on the basis of risk, relinbility, or
opportunity cost. (OCC remand brief at 21-23.)

OCC also argues against the IMF on the basis of dollar values assigned to various
components. It points out, first, that the combination of the IMF and SRT is only less than
the stipulated reserve margin amount in 2005 and 2006. The total, once the IMP increased
in 2007, would be greater in subsequent years, OCC explains. (OCC Rem Ex. ], at 48; OCC
remand brief at 23.) Second, OCC points out that the original reserve margin estimate,
against which the IMF is compared by Duke, was too high, It notes that the cost of
acquiring existing capacity in the market, which is the basis for the SRT that Duke says was
carved out of the original reserve margin, is far less than the cost of building a new peaking
unit, which was the basis for the stipulated resesve margin. Therefore, according to OCC,
the SRT and the IMF only fall within the original estimate because that estimate was too
high. (OCC remand brief at 17-20; OCC remand reply at 14-15.)

OMG contends that the IMF is a POLR charge and that POLR charges are, by
definition, noncompetitive and therefore must be cost justified, OMG suggests that the cost
justification of the IMP is unconvincing. At most, OMG believes, the IMF could be an
“energy charge” and, thus, avoidable. (OMG remand brief at 21-25.)

We are tasked, under Chapter 4928 of the Revised Code, with approving generation
charges that are market-based and consistent with the state policy set forth in this chapter.
Although, in some instances, costs or changes in costs may serve as proxies for reasonable
market valuations or changes in such valuations, this is not the same as establishing prices

12 By ilself, a company’s testimoty that a price ia “acceptable” as part of a standard service offer might not
provide a sufficient besis to establish that the standard service offer produces easonably priced retail
eleciric service. In this instance, ap we will discuss below, we also have considered Duke's testimony
comparing its RSP price tv market prices and have found that a standard service offer that inchudes a
charge for recovery of pricing risk would be reasonably priced.
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based on costs. Simdlarly, a market-based standard service offer price is not the same as a
deregulated price. Standard service offers remain subject to Commission jurisdiction
under Chapter 4928 of the Revised Code. And, standard service offers must be consistent
with state policy under Section 4928.02, Revised Code. Elyriz Foundry Co. v. Pub, Litil.
Comm. (2007), 114 Ohio St. 3d 305. Thus, while a standard service offer price need not
reflect the sum of specific cost components, the result must prodiice reasonably priced
retail electric service, avoid anticompetitive subsidies flowing from noncompetitive to
competitive services, be consistent with protecting consumers from market deficiencies and
market power, and meet other statutory requirements. Duke’s original application for an
RSP addressed risk recovery through the RSC, thereby recovering such costs from
shoppers. Duke had proposed that the IMF charge would equal six percent of little g
during 2007 and 2008. We find that the terms proposed by Duke for the IMF, the rationale
for which was suppotted on remand, are reasonable for determination of a market-based
charge to compensate for the pricing risk incurred by Duke in its provision of statutory
POLR service. Recognizing that this component is not cost-based, we note that it is not

necessary, under Section 4928.14, Revised Code, for companents of a market price to be
based on cost.

The next issue relates to the avoidability of a risk recovery rider. Duke noted that
“[alil consumers in [Duke’s] certified territory benefit by having first call on [Duke’s]
physical generating capacity at a price certain.” (Duke remand reply at 18.) Duke also
asgerts that the Supreme Court of Ohio has found POLR service to be a part of the market-
based standard service, making market-based pricing appropriate. (Duke remand reply at
18-19) Duke’s witness Steffen testified regarding increased avoidability resulting in
stimulation of the market. (Duke Rem. Ex. 3, at 30; Duke’s remand brief at 15.)

OCC, in discussing the previously approved IMF, asserts that the IMF ahould be
fully avoidable, arguing that “even an appavently smail non-bypassable charge can
threaten a large percentage of competitive retailers’ profit margins ~ margins that can be
very smail.” (OCC remand brief at 66, citing Rem. Tr. I at 84-85.) Alternatively, OCC

suggests that “termination” of the IMF would “remove a bartier 1o competitive entry . . .."
{OCC remand brief at 66.)

OMG also argues in favor of avoldability of the DMP. OMG, on the other hand, says
that the IMF, as a POLR charge, is either an unavoidable distribution charge that may be
cost-based or a generation charge that must be avoidable. (OMG remand brief at 22; OMG
remand reply at 15. Accord, Dominion remand reply at 3.)

Ohdo law specifically references a utility’s standard service offer serving as a defauit,
or POLR, service for shopping customers. Section 4928.14(C), Revised Code. Thus, it is
clear that POLR service is a legally mendated generation function of Duke, as the
distribution utility in its certified territory. See Ohio Consumers’ Counsel v. Pub. Ul Comm,
(2007), 114 Ohic St.3d 340, at para. 24. Thus, while POLR service and, hence, the risk
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recovery rider, must be provided at a market price, it is reasonable that it also be

unavoidable by any customer who may use that POLR service. (See Duke remand reply at

28.) However, we also find that a nonresidential customer who agrees that it will remain
off Duke’s service and that it will not avail itself of Duke’s POLR service does not, by
definition, cause Duke to incur any risk. Therefore, the risk recovery rider must be
avoidable by nonresidential shoppers who agree to remain off the RSP, on the same terms
as the SRT. On the other hand, the risk recovery rider must be unavoidable with regard to

nonresidential shoppers who have not agreed to remain off the RSP and wlthregardto all
residential shoppers.

(3) RSP Proposal; Other Provisions

The application filed by Duke also contained certain other provisions that we will,
here, review.

The first paragraph ended tha MDP for all customer classes on December 31, 2004,
In actuality, the MDP ended for nonresidential customers on that date but continued
through December 31, 2005, for residential customers. Similarly, the second paragraph

addressed the termination of shopping credits. The resolution of these issues, now having
already transpired, will not be further addressed.

In the fourth paragraph, Duke proposed that,the RTC would continue through 2010.
Also, in the sixth paragraph, Duke offered to maintain the five percent generation rate
decrease for residential customers. These matters were discussed in detail in the opinion
and order in these proceedings. We adopt that discussion for present purposes. We also
find that termination of the RTC at the end of 2008, and termination of the five percent
discoumt for residential customers will further encourage the development of competition.
Termination of the RTC at the same time as the RSP will allow development of a post-RSP
plan in its entirety. Elimination of the five-percent discount will increase the price-to-
compare and, thus assist competitors.

In the seventh paragraph, Duke agreed to maintain the generation price of little g
through 2008, We agree.

In the eighth paragraph, Duke proposed to defer certain FERC-approved
transmission costs for subsequent recovery in its next distribution base rate case. We
approved a similar provision in the stipulation and, in Duke’s subsequent distribution rate,
this issue was also addressed. In the Matter of the Application of The Cincinruti Gas & Eleciric
Company for an Increase in Electric Distribution Rates, Case No. 05-59-EL-AIR, We will adopt
the outcome that we reached in that rate case as appropriaie here.

The ninth paragraph of Duke’s proposal addressed shopping customers’ return to
Duke’s generation service. This topic was specifically addressed by us in a post-hearing
process, prior to appeal. In our order on rehearing, issued on April 13, 2005, we
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determined a specific return-pricing methodology to be used. We adopt that conclusion
here, as a modification of Duke’s proposal. We find that the outcome we previously

ordered is fair to customers and to Duke, and will resultmmarkei-basedpmng and price
transparency.

The tenth paragraph addresses the planned filing of a franamission and disteibution
base rate case. In the eleventh paragraph, Duke propesed a capital investment reliability
rider to secover costs associated with capital investments in its distribution system. It
similarly proposed a transmission cost order to recover changes in certain transmission
costa. As a distribution base rate case has been filed and decided, and its
outcome addressed similar issues, these provisions are moot. In the Matter of the Application

of The Cincinnati Gas & Electric Compary for an Increase in Electric Distribution Rates, Case No.
05-59.EL-AIR.

Paragraph 12 of the application dealt with the continuation of energy efficiency
program funding, the filing of a demand side management cost rider, and the commitment
of funds toward economic development in its territory. On January 24, 2006, Duke filed
applications to implement ten electric and natural gas DSM programs for residential,
commercial, and industrial consumers, as well a3 a research DSM program.}3 On June 14,
2007, a stipulation was filed in those proceedings, signed by Duke, Commission staff, OEG,
OCC, and Kroger. The stipulation was approved by the Commission on July 11, 2007,
Pursuant to the stipulation, Duke will recover the costs of the DSM programs through DSM
cost recovery riders applicable to residential alactric and gas sales and nonresidential
electric sales. On July 20 and 30, 2007, Duke filed its DM tariff, effective July 31, 2007.
Therefore, this provision is moot.

In paragraph 13, Duke proposed the use of a competitive bidding pracess ta test the
generation price, A competitive bidding option is critical under the terma of Ohio law,
Section 2938.14(B), Revised Code. The supreme court upheld a similar process in its review
of our opinion and order in these proceedings. Ohio Consumers’ Counsel v. Pub. Litil. Comm.
(2007), 114 Ohio St3d 340, at para. 56. 'Iherefu:e,weaeemreamto deviate from the
appronch we previously approved.

Finally, in paragraph 14, Duke made certain proposals related to corporate
separation and the transfer of generating facilities. Our resolution of this issue was also
upheld by the court. Ohio Consumers’ Counsel v. Pub. UHI. Comm. (2007), 114 Ohio 5t.3d 340,

13 In the Matter of the Application for Recovery of Custs, Lost Margin and Performance Incentivs Associated with the
Implementation of Eleciric Residential Demand Side Management Programs by the Cincinnati Gas & Electric
Company, Case No, D6-91-EL-UNC; In the Matter of the Application for Recovery of Costs, Lost Margin and
Performance Incentive Associated with the hmplementation of Electric Non-Residential Demand Side Maragement
Programs by the Cinchmati Gas & Electric Company, Case No. 06-92-EL-UNC; In the Matler of the Application
Jor Recovery of Costs, Lost Margin and Performance Incentive Associated with the Implementation of Natworal Gas
Demand Side Management Programs by the Cincinnati Gas & Electric Company, Case No. 06-93-GA-UNC.
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at para. 71, 76. In the opinion and order in these proceedings, we found that, in order for
Duke ta provide stable prices, it was imperative that Duke retain its generating assets, We
noted that there was no evidence presented that would support an argument that Duke ar
any Duke affiliate would have an undue advantage as a result of not structurally
separating, Therefore, Duke’s corporate separation plan shall be amended to require it to
retain its generating assets during the RSP.

(4) RSP Proposal: Statutory Compliance

Ohio law requires Duke to “provide customers, on a comparable and
nondiscriminatory basis within its certifled territory, a market-based standard service offer
of all competitive retail electric services necessary to maintain essential service to
consumers, incuding a firm supply of electric generation service.” Section 4928.14(A),
Revised Code."* Thus, in order for us to approve Duke’s RSP proposal, we must be able to
find that the proposal provides comparable and nondiscriminatory service and that all

aspects necessary to maintain electric generation service are available on & market basis,
including firm supply.

In his testimony at the original hearing in these proceedings, Duke’s witness Judah
Rose testified that the proposed RSP price to compare is competitive. In reaching that
conclusion, Mr. Rose compared the RSP price to compare with the price under Duke’s
proposed competitive market option and, also, to generation rates for other Ohio utilities
and actual rates of certain CRES providers. He also noted the ability of the Commission to
test the market to ensure that generation rates under the RSP are not significantly different.
([Duke] Ex. 7, at 41-47.) See also Ohio Consumers” Counsel v, Pub, Util. Conm. (2007), 114
Ohio St.3d 340, at para, 41. We also note that Mr. Rose updated his market evaluation for
purposes of the hearing on remand, finding that it remained within the range of market
prices today. (Duke Rem. Ex. 2, at 2-13.) (See also OEG remand reply brief at 12.) On the
basis of his evaluation, Mr. Rose confirmed, at the remand hearing, that current market
prices were 28 percent higher than the RSP price. (Rem. Tr. T at 81.) Further, the supreme
court refused to overturn our original conclusion that the RSP was a market-based rate,

that our modifications on rehearing had been structured to promote competition.
Chio Consumers’ Counsel v. Pub. Lt Comm. (2007), 114 Ohio St.3d 340, at para. 44; Opinion
and Order at p 26. The situation is similar here, as our order requires modifications to
Duke’s RSP that will further increase avoidability of price components by shoppers.

¥ pn addition, Duke is required to provide customers the option to purchase competitive retail electric
service, the price of which is determined through a competitive bid, provided that the Commizsion may
determine that such a process is not required if other means to accomplish generally the same option for
customers is readlly available in the market and & reasonable means for customer participation is
developed. Section 2918.14(B), Revised Code. The alierrative to a competitive bid process approved here
is unchanged from that reviewed and approved by the court. We do not befieve that changes in customer
shopping percentages since the Hme of the application should affect the legality of the plan, The
campetitive bidding alternative will, therefore, not be discussed further,
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As we have previously stated, we support parties’ efforts to stabilize prices to
provide additional time for competitive electric markets to grow. In the Maiter of the

Continuation of the Rate Freeze and Extension of the Market Development Period of The Dnylm
Power and Light Company, Case No. 02-2779-EL-ATA, Opinion and Order

2003, at 29.) We would point out, as we did in our opinion and order, ﬂ\atSectlon492814,
Revised Code, allows us flexibility in approving methods for determining market-based
rates for standard service offers. As incisively discussed by staff’s economist, Richard
Cahaan, we have three control mechanisms. We can adjust the level of the price charges,
we can order certain components of the price to be avoidable, and we can require the price
to be adjusted on various schedules and bases. On the basis of the evidence presented in
the original record in these proceedings and that presented on remand, we find that the
design of the RSP, as it was originally proposed by Duke and modified both by Duke and

in this order on remand, achieves a proper balance in the determination of market-based
rates. (See Staff Rem. Ex. 1, passim.)

We find that basing the rate on little g, with adders to reflect changes in
certain costs and with the provision of a POLR charge based on the cost of maintaining
necessary capacity reserves, where it can be monitored for continued reflection of market
rates, and a pricing risk recovery rider, is market based. We also find that nothing about
this RSP, as we are approving it today, is diseriminatory or noncomparable, Further, we
find that Duke’s proposed RSP, as modified by Duke and in this order on remand, does
offer all competitive retail electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service.

C.  Associated Applications

As previously noted, Duke filed three associated applications at the same time as the
application for approval of its market rate. Case No. 03-2079-EL-AAM, relating to deferral
of MISO costs, has been mooted by the resolution of In the Matter of the Transmission Rates
Contained in the Rate Schedules of The Cincinnati Gas & Electric Company and Related Matters,
Case No. 05-727-EL-UNC, Finding and Order (October 5, 2005). Case Nos. 03-2080-EL-
ATA and 03-2081-EL-AAM, relating to deferral and recovery of costs related to capital
investment in distribution and transmission facilities, have been mooted by the adoption of
a stipulation in In the Matter of the Application of The Cincinnati Gas & Electric Company for an
Increase in Electric distribution Rates, Case No. 05-59-EL-AIR, Opinion and Order (December
21, 2005). Therefore, these three applications should be dismissed.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:
(1)  On September 29, 2004, the Commission issued its opinion and order

in these consolidated proceedings. Following entries on
OCC appealed the decision to the Supreme Court of Ohio.
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)

(8)

9

On November 22, 2006, the Supreme Court of Ohic issued an opinion
in Oltio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio 5t.3d 300,
remanding the cases back to the Commission on two grounds.

On November 29, 2006, in compliance with the remand order of the
court, the attorney examiners directed Duke to disclose to OCC the
information that OCC had requested in discovery.

A hearing on remand was held on March 19-21, 2007, for the purpose
of gathering such additional evidence as might be necessary to
comply with the cowrt’s remand order.

Briefs and reply briefs on remand were filed on April 13, 24, 27, and
30, 2007.

Motions for protective orders were filed by several parties, with
regard to numerous documents in these proceedings.

Under the provisions of Sections 490507, 4901.12, 149.43, and
1333.61{D), Revised Code, and Rule 4901-1-24, O.AC, the
Commission is empowered, assuming confidentiality is consistent
with the purposes of Title 49 of the Revised Code, to issue protective
orders to keep confidential such matesial as we find to be a trade

secret on the bases that (a) it derives independent economic value,
actual or potential, from not being generally known to, and not being
readily ascertainable by proper means by, other personas who can
obtain economic value from its disclosure or use and (b) it is the

subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

Pollowing an in camem review, the Commission finds that customer
names, account numbers, customes social security or employer
identification numbers, contract termination dates or other
termination provisions, financlal consideration in each contract, price
of generation referenced in each contract, and volume of generation
covered by each contract does meet each of the two tests required for
a finding that the information is a trade secret and, in addition, that
confidential treatment of such information is consisterd with the
purposes of Title 49 of the Revised Code.

Redaction of trade secret information is required, by precedent and by
Rule 4901-1-24D)(1), O.A.C., where reaction is possible without

rendering the remaining document incomprehensible ar of little
meaning.
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(10

(i1

(12)

(%)

(19

(15)

(16)

We find the redaction of the trade secret information is possible
without rendering the remaining documents incomprehensible or of
little meaning and should be carried out as described in cur opinion.

Motions by PWC to strike certain portions of pleadings should be
denied.

The stipulation in these proceedings was adopted, with modifications,
by the Commission and was never terminated by the signatory
parties.

Any side agreement entered info prior to the time the Commission
issued its opinion and order in this case is relevant to our evaluation
of the seriousness of bargaining that led to the stipulation with regard
to Duke’s RSP. Any agreements that documented renegotiations of
side agreements that had been entered into prior to the issuance of the

opinion and order are irrelevant and form no part of the basis for our
opinion.

Based on provisions in the side agreements, requiring parties to
support the stipulation, and given the limited record evidence
regarding the continued presence and pasticipation of the supportive
parties during negotiations, there is insufficient evidence to support a
finding that the parties engaged in serious bargaining. Therefore, the
stipulation will now be rejected.

Under Section 4928.14, Revised Code, Duke is required to provide

-43-

consumers, on a comparable and nondiscriminatory basis within its |

vertified territory, a market-based standard service offer of all
competitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric
generation service.

Duke’s RSP, as originally proposed in ita application and modified by
Duke and in this order on remand, provides consumets, on a
comparable and nondiscriminatory basis within its certified territory,
a market-based standard service offer of all competitive retail electric
services necessary to maintain essential electric service to consumers,
including a firm supply of eleciric generation service. The RSP
appropriately balances goals of protecting consumers from risk,
assuring Duke of some level of financial stability, and encouraging the
development of the competitive market. Duke’s RSP, as modified in
this order on remand, should be approved.

Q0GOS
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(17) Case Nos. 03-2079-EL-AAM, (3-2080-EL-ATA, and 03-2081-EL-AAM
are moot and should be dismissed.

(18) Al arguments raised in these consolidated proceedings but not
addressed in this order on remand shouid be denied.

ORDER:
It is, therefm:

ORDERED, That, regarding side agreements and documents discussing such side
agreement, customer names, accoumt numbers, and customer social security or employer
identification numbers, contract termination date or termination provisions, financial
consideration for each contract, price or generation referenced in each contract, and volume
of generation covered by each contract shall all be deemed irade secret information and

shall be maintained on a confidential basis under protective orders for a period of eighteen
months from March 19, 2007. 1t Is, further,

ORDERED, That information that is not a trade secret be placed in the public record
in these proceedings, as set forth in this order on remand. }tis further,

ORDERED, That parties comply with redaction instructions set forth in this arder on
remand. It is, further,

ORDERED, That PWC's motions to strike, filed on April 27 and fune 1, 2007, be
denied. Itis, further,

ORDERED, That the stipulation filed in these proceedings be rejected. It is, further,

ORDERED, That Duke’s RSP, as modified by this order on remand, be approved. It
is, further,

ORDERED, That Duke file tariffs for Commission approval that refiect the terms of
this order on remand, within 45 days. Itis, further,

ORDERED, That the applications in Case Nos. 03-2079-EL-AAM, 03-2080- EL-ATA,
and 03-2081-EL-AAM be dismissed. It is, further,

ORDERED, That all arguments raised in these consolidated proceedings but not
addressed in this order on remand be denied. It is, further,
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ORDERED), That a copy of this order on remand be served upon all parties of record.

L

Paul A, Centolella Ronda Hartman Hetgus

Valerie A. Lenmie Donald L. Mason )

JWK /SEF:geb

Entered in the Journal
oCT 2 4 7007

/ghbw W
Reneé J. Jenkins
Secretary
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company to Modify
its Nonresidential Generation Rates to

Offer Pricing and to Establish an Alternative
Competitive-Bid Service Rate Option Sub-

)

)

) ,
Provide for Market-Based Standard Service )} Case No. 03-93-EL-ATA

)

}

)

sequent to the Market Development Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated with
the Midwest Independent Transmission

System Operator.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in ita
Electric Transmission and Distribution System
and to Establish a Capital Investment
Reliability Rider to be Effective after the
Market Development Period,

1

Case No. 03-2079-EL-AAM

et Nt e St S

Case No. 03-2081-F1-AAM
Case No. 03-2080-EL-ATA

ot e’ Nt t” Ve St St o’

ENTRY ON REHEARING
The Commission finds:

(1) On January 10, 2003, Duke Energy Ohio, Inc, (Duke)! filed an
application for authority to modify its nonresidential generation rates
to provide for a competitive market option subsequent to the market
development period. On October 8, 2003, Duke filed three additional,
related cases. On September 29, 2004, following a hearing, the
Commission issued its opinion and order, approving a stipulated rate
stabilization plan (RSF) in the proceedings, with certain modifications.
Following applications for rehearing, the Office of the Ohio

Duke was, at that time, known as the Cincinnati Gas & Electric Company. It will be referred to as Duke,
regardless of its legal name at any given time. Case names, however, will not be altered to reflect the
changed namae, ip 1
B 18 TO gartify & -
) ;gg?“’-.‘ﬁ‘};. 31"1} qgmimﬁf&ﬁi‘?aiﬁfﬁi-f;f"“"""’““"‘
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Consumers’ Counsel (CCC) filed notices of appeal to the Supreme
Court of Ohlo, The court issued its opinion on November 22, 20086,
upholding the Commission’s actions on most issues, but remanding the
cages with regard to two issues.

(20  An additional hearing was held, commencing on March 19, 2007. The
Commiesion iesued its order on remand on October 24, 2007.

(3)  Section 4903,10, Revised Code, indicates that any party who has
entered an appearance in a Commission proceeding may apply for
rehearing with respect to any mailters determined by £ling an

application withn 30 days after the entry of the order upon the journal
of the Commission,

{4)  On November 23, 2007, applications for rehearing were filed by Duke,
OCC, Ohio Partners for Affordable Energy (OPAE), and Industrial

Energy Users-Ohio (IEU). The grounds for rehearing raised in each
such application will be set forth below.

(5)  On December 3, 2007, memoranda contra the applications for rehearing
were filed by Duke, OCC, OPAE, IBU, Dominion Retail, Ine,
(Dominion) and Ohio Marketers’ Group (OMG).2

(6) The Commission has reviewed all the arguments for rehearing. Many
of those arguments merely repeat positions previously presented to the
Commission and do not offer anything new. The Commiseion has
already considered, decided, and discussed such positions in its order
on remand and the Commission does not intend to repeat those
discussions in this entry on rehearing. Accordingly, the Commission
finds that arguments for rehearing not discussed below have been

adequately considered by the Commnission in its order on remand and
are being denied.

(7)  Duke sets forth six grounds for rehearing:

(a) Duke alleges that the Commission, without statutory
authority, modified Duke's market-based standard
service offer (MBSSO} price, Specifically, Duke objects
that: (1) the order makes the infrastructure maintenance
fund (IMF) avoidable for nonresidential switched load
that agrees to remain off Duke’s standard MBSSO price

2 QMG is comprised of Constellation NewBnergy, Inc; Strategk Energy, LLC; and Integrys Bnergy
Services.
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(8)

&

through 2008 even though such customers may return to
Duke at the monthly average hourly locational marginal
price (LMP) MBSSO price; and (2) the order makes the
rate gtabilization charge (RSC) and the annually
adjustable component (AAC) avoidable for non-
residential customers that want the option to return to
Duke at the standard MBSSO price.

(b} Duke alleges that the Commission’s order, contrary to
statute, deprives provider-of-last-resort (POLR) service to
non-residential switched load that agrees to remain off
Duke’s standard MBSSO price through 2008.

() Duke alleges that the Commission, without statutory
authority, modified Duke’s MBSSO price by making the
RSC and AAC avoidable by all switched load.

(d) Duke alleges that, by enabling switched load to avoid
paying the IMP, AAC, and RSC, the Commission order
conflicts with statutory policy because it requires Duke to
subsidize the competitive retail electric service (CRES)
market,

(e) Duke alleges that the Commission’s order is unjust and
unlawful because it requires Duke to retain its generating
assets in conflict with statute.

(D  Duke alleges that the Commission’s order is unjust and
unreasonable because it is ambiguous that the non-

residentlal regulatory tranaition charge continues through
December 31, 2010,

We would note first that, in various portiona of its application for
rehearing, Duke refers to the IMF as a rider that would help to cover
the costs of capacity. (Duke application for rehearing at 5, 13, and 15.)
As repeatedly indicated by Duke, it is the system reliability tracker
(SRT) that ensures that Duke is financially able to purchase sufficient
capacity to serve its customers, On the other hand, the IME, as we
diacussed in our order on remand, does not address capacity costs, but,
rather, compensates Duke for pricing risk incurred in its provision of
statutory POLR service.

Duke’s first four grounds for rehearing all touch on the avoidability of
various riders by various customers. Most of these matters were
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comprehensively discussed in the order on remand and will not be
covered again here. However, Duke does note that the order on
rehearing, issued on April 13, 2005, in these proceedings, allowed
shopping customers to choose to return at the rate-stabilized price by
electing to pay the old rate stabilization charge (RSC) and the annually
adjustable component (AAC) while they were shoppers. However, as
Duke indicates, the order on remand did not take this option into
account. (Duke application for rehearing at 4, 10) We should have
done so. Therefore, we will grant rehearing to modify and clarify the
applicability of various riders during shopping situations,

First, it is clear that residential shopping customers must always have
the right to return to Duke’s POLR service at the RSP price. As stated
in the order on remand, residential customers would pay the SRT and
the IMF, while shopping, as those ridera represent impacts on Duke of
maintaining the ability to provide service for returning customers, one
covering cost of capacity and one covering pricing risk.

With regard to nonresidential shopping customers, an additional
division must be made. The first group of nonresidential shopping
customers includes those considered in the order on remand. These
customers would agree to remain off the RSP through 2008 and to
return to Duke’s service only at the LMP price, as specified and fully
described in the April 13, 2005, order on rehearing, findings 16 through
18, In exchange for their agreement to remain off the RSP and return at
that price, those customers would avold the SRT and the IMF as, once
again, those riders represent impacts on Duke of maintaining the
ability to provide service for returning customers. The nonresidential
shopping customers would also avold the AAC, as we have previously
found that it is a charge for generation-related cost. (Contrary to some
statements by Duke, they would also avoid the RSC, as that rider has
been eliminated as separate from the generation charge.)

The second group of nonresidential shopping customers includes
those, not considered in the order on remand, that prefer to have the
option to return to Duke’s service at the rate-stabilized price. In order
for Duke to maintain its preparedness to serve those customers at a
rate-stabilized price, Duke will incur additional capacity costs,
additional pricing risk, and additional generationrelated costs.
Therefore, the Commission finds that such customers should be
charged the SRT, and the IMF,
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(10)

(11)

(12

(13

As we stated in the April 13, 2005, order on rehearing, shopping
customers will be liable for payment of all of the riders on a going-
forward basis, if and when they return to Duke’s service.

We also note that Duke attempts to support several of its rehearing
arguments by reference to matters that are outside of the record of
these proceedings, This effort occasioned OCC’s subsequent motion to
atrike. Although we will not strike Duke’s references to information
that is not a part of the record, neither will we consider this
information in our deliberations on rehearing,

Duke’s fifth ground for rehearing asserts that the Commission had no
authority to require it to retain its generating assets. Rather, Duke
suggests, the Commission should permit Duke to void the requirement
in ita corporate separation plan that it transfeér its assets to an exempt
wholesale generator. (Duke application for rehearing at 21-22.) The
Commission grants rehearing on Duke’s fifth ground for rehearing for
the purpose of giving further consideration to the matter. Our order on
remand with respect to the transfer of assets shall remain in place
pending our further review of this issue.

Duke's sixth ground for rehearing asks for darification of the
termination date of its nonresidential regulatory transition charge
(RTC). ((Duke application for rehearing at 20.) Although we believe
that the order on remand was clear on this point, we will restate that
the residential RTC terminates at the end of 2008 and that the
nontesidential RTC terminates at the end of 2010.

OCC sets forth three grounds for rehearing:

(a) OCC alleges that the Commission’s remand order is
unreasonable and unlawful because the Commission
failed, as a quasi-judicial decision maker, to permit a full
hearing upon all subjects pertinent to the issues, and to
base its conclusion upon competent evidence, in violation
of Section 4903.09, Revised Code, and case law. OCC

breaks this assignment of error into three, more specific,
claimed errors.

i, OCC suggests that the remand order fails to
eliminate capacity charges that are simply’
surcharges that Duke requested for customers to
pay, without any evidentiary basis for why
consumers should pay them.

Q00058
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(b)

ii.

iti.

In its second assignment of error, OCC alleges that the
Commission’s remand order is unreasonable and
unlawful because it fails to prohibit pricing and price
elements in side agreements that violate Ohio statutes and
rules, thereby permitting the devastation of the
competitive market for generation service that could
provide benefits for customers,
assignment of error into four, more specific, claimed

OCC suggests that the remand order fails to
consider the needs of the competitive market for
the bypassability of all standard service offer
components, based upon the record.

OCC suggests that the remand order fails to
eliminate the additional AAC charges that Duke

requested, without any evidentiary basis for why
customers should pay them.

erros.

i

il

iv.

Firat, OCC suggests that the remand order fails
to consider all legally permitted uses of the
discovery that was required by the court in the
decision to remand the case.

Second, OCC suggests that the remand order
fails to prohibit Druke’s discriminatory pricing
that demonstrates the standard service offer
rates were too high for customers discriminated
against, and the discrimination has caused
serlous damage to the competitive market for
generation service,

. Third, OCC suggests that the remand order fails

to prohibit Duke’s violation of corporate
separation requirements, which has caused
serious damage to the competitive market for
generation service that was intended to provide
benefits to customers.

Fourth, OCC suggests that the remand order
fails to prohibit the impact of certain side

agreements, causing serious damage to the
competitive market for generation service,

OCC breaks this
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(19)

(15)

(16)

(17)

(18)

(19)

(20}

(¢ In its third assignment of error, OCC alleges that the
Comunission’s remand order is unreascnable and
unlawful because it withholds information from public
scrutiny by designating the contents of documents “trade
secret” without legal justification.

In support of the first section of its first ground for rehearing, OCC
claims that little g, the RSC, and the IMF all recover for the costs of
existing capacity and are, therefore, duplicative. (OCC application for
rehearing at 11.)

Duke claims, in its memorandum contra, that the record evidence fully
supports the IMF. (Duke memorandum contra at 4-13.)

Pursuant to the order on remand, the RSC has been eliminated and the
amounts that would have been charged through the RSC will be
recovered through the generation charge, from which the RSC
originated, On the other hand, the IMF, as fully discussed in the order
on remand, is a rider to recover for pricing risk. The IMF and the
portion of the generation charge that previously represented the RSC
are therefore not duplicative.

In support of the second subsection of its first ground for rehearing,

QOCC argues that the IMF and the SRT should be bypassable. OCC
asserts that the Commission failed to consider record evidence on this
issue and failed to consider the competitive market’s need for full
bypassability. (OCC application for rehearing at 14-15.)

Duke, in its memorandum contra, harkens back to Section 4928.14(A)
and (C), Revised Code, which require only electric distribution utilities
(RDUs) to provide default service for all consumers. Further, it
suggests that POLR charges cannot affect the competitive market, since
CRES providers have no POLR-related costs and, therefore, do not
include such costs in their prices. (Duke memorandum contra at 13.)

The Commission has fully discussed this issue in the order on remand.
Rehearing on this ground will be denied.

In support of the third section of its first ground for rehearing, OCC
argues about the reasonableness of a return on construction work in
progress (CWIP). (OCC application for rehearing at 15-17.) This
matter is not addressed in the order on remand. The reasonableness of
Duke’s recovery of CWIP through the AAC rider was argued by OCC
and was thoroughly considered by the Commission on pages 21
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(1)

)

(23)

through 24 of our November 20, 2007, opinion and order in the rider
phase of these consolidated proceedings. We see no need to repeat that
discussion here, This ground for rehearing will be denied.

In its second ground for rehearing, OCC claims that the order on
remand failed to prohibit pricing and price elements in side
agreements that violate Ohio statutes and rules, thereby permitting the
devastation of the competitive market for generation service that could
provide benefits for customers. As with the first ground, QCC breaks
this assertion into several sections. In the first, third and fourth
sections, QCC asserts that, in various ways, the Commission should
have expanded the use of the discovered side agreements. (OCC
application for rehearing at 17-21, 27-30.)

In response, Duke notes that the supreme court allowed the
Commission complete discretion to decide issues relating to
admissibility of the side agreements. Consistent with its role as the
decider of fact, Duke argues that this allows the Commission to
determine admissibility, the issues to which evidence is relevant, and
the appropriate holdings to be reached. Duke also claims that the
Commission permitted discovery well beyond that required by the
Court or requested by OCC. After allowing such discovery, Duke
submits that the Commission properly ruled on the relevance of the
evidence. Duke also points out that OCC is agking for a ruling on
allegations that OCC itself refused to make at the hearing, With regard
to corporate separation issues, Duke also indicates that OCC made no
claim that Duke is operating outside the parameters approved by the
Commission in its corporate separation plan. (Duke memorandum
contra at 16-19, 22.)

DERS and Cinergy, in their memorandum contra, argue that the
Commission complied with the mandate of the court and that the
Comumission has no obligation to expand the scope of the proceedings
before it, (DERS and Cinergy memorandum contra at 9-12.)

OCC is incorrect. There is an almost limitless number of claims that
the side agreements might support. Their existence does not make
them relevant to our consideration of the matter before us: Duke’s
application for approval of an RAP. As we said in the order on remand,
the purpose of these proceedings is, at this peint, only to consider those
matters that are relevant to the application and remanded to us by the
supreme coutt. The first, third, and fourth sections of the second
ground for rehearing will be denied.
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(24)

(25)

(26)

27)

(28)

(29)

(30)

In the second section of the second ground for rehearing, OCC
contends that the total effect of Duke’s RSP is pricing that is
discriminatory and that the Commission should have considered the

expanded record on that issue. (OCC application for rehearing at 21-
27)

Duke asserts that all of its customers are paying Commission-approved
rates. Duke also points to testimony by OCC’s witness in which she
admitted her lack of expertise in the area covered by the side
agreements. (Duke memorandum contra at 19-21.)

Aa we discussed in the order on remand, our purpose was only to
consider issues remanded by the supreme court. For purposes of this
proceeding, this issue is ancillary and, therefore, should be denied.

OCC’s final ground for rehearing claims that the Commission erred in
its designation of certain portions of the record as trade secrets, OCC
claims that the Cornmission made “no significant effort to reduce the
amount of information shielded from public scruting.” OCC
complains that parties failed to address the indivicual contents of the
documents and, thus, failed to meet their burden of proof. {OCC
application for rehearing at 30-37.)

DERS and Cinergy strenuously object to OCC’s argument. They point
out that OCC is continuing to exaggerate its complaint by suggesting
that “nearly every word” will be redacted. Rather, DERS and Cinergy
point out, the Commission’s ruling provided a detailed list of specific
items that could be protected on the basis of its in camern inspection.
(DERS and Cinergy memorandum contra at 6-9),

1EU points out that OCC has raised nothing new in this regard. It also
notes that the law does not require a motion for protective treatment to
explicitly describe the information for which the protective order is
sought. (TBU memorandum contra at 6-8.)

In addition to disagreeing with the content of OCC’s argument, Duke
suggests that it is premature. It claims that the issue is not ripe until
the parties comply with the Commission’s redaction order,

This matter was fully discussed in the order on remand. OCC’s
application for rehearing on this ground will be denied.

OPAE sets forth two grounds for rehearing:
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(31)

(32)

(33)

4)

(a) In its first assignment or error, OPAE alleges that the
Commission acted unreasonably and unlawfully when,
having rejected the May 19, 2004, stipulation on the basis
of the remand record of the side agreements, it approved
Duke’s application; given that the statutory requirements
of Sections 4928.14 and 4909.18, Revised Code, and the

- Commission’s own RSP goals were not met, the
Commission should have dismissed the application and
ordered Duke to file a new application for the provision
of atandard service electric generation in its service
territory.

(b)  In its second assignment of m, OPAE alleges that the
Commission acted unreasonably and unlawiully when it
found that the IMF charge was reasonable.

Arguing with regard to its first assignment of error, OPAE suggesta
that, rather than considering its original application, the Cornmission
should have found all the evidence to be tainted and should have
dismissed the application. OPAR reviews various precedents to reach
the conclusion that the Commission did not have the authority to
adopt this RSP without the existence of a stipulation supported by a
wide variety of customer groups. It also re-argues its concern
regarding some components being cost-based and others being market-
based. (OPAE application for rehearing at 5-12.,)

Duke argues, in its memorandum contra, that broad support does exist
for its RSP, (Duke memorandum contra at 24-26.)

OPAR is incorrect in its belief that we did not consider the quality of
the evidence before ua, We did review and consider all aspacts of the
evidence prevented at the original hearing in these proceedings,
finding such evidence to be persuasive and convincing with regard to
the outcome ordered in the order on remand, The evidence was not
tainted by the side agreements,

Also with regard to its first ground for rehearing, while it is true that
there is no longer an RSP stipulation in these proceedings, we note that
Duke’s RSP application, which we approved as modified, includes the
possibility that the Commission might use a bid process to test the
generation price against market prices. We find that, under current
circumstances, a fraditional competitive bidding process is not
required in light of the possibility that the Commission could solicit
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S test bids, As we said in the opinion and order in these proceedings,
considering a similar provision, this test bid procedure “offers a
reasonable alternative to a more traditional competitive bidding
process, provides for a reasonable means of customer participation
through the various options that are open to customers under the RSP,
and fulfills the statutory requirements for a competitive bidding
process.” We also point out thet this aspect of the RSF was not
overturned by the court. Additionally, we note the support for Duke’s
RSP that was discussed in Duke’s memorandum contra.

{(35) With regard to its second ground for rehearing, OPAE argues that the
IMF i3 not a reasonable component of the RSP and is a new and
duplicative charge. It asks that the, IMF be eliminated. (OPAE
application for rehearing at 12-13.)

(36) This issue was fully discussed in our order on remand. The
assignment of error will be denied.

(37) 1EU sets forth four grounds for rehearing:

() In jts first assignment of error, IEU alleges that the
Commission exred by finding that any side agreements
are relevant to whether serious bargaining of a stipulation
occurred, inasmuch as no stipulation remained in effect
subsequent 1o its September 29, 2004, opinion and order,
and November 23, 2004, entry on rehearing,.

(®) In its second assignment of error, IEU alleges that the
Commission erred in admitting all side agreements,
inasmuch as the prejudicial effect of admitting the side
agreements outweighs the probative value and because
the admission is a needless presentation of cumulative
evidence.

() In its third assignment of error, IEU alleges that the
Commission erred by finding that the information in the
side agreements could be released without the customers’
permission, pursuant to Rule 4901:1-10-24, Ohio
Administrative Code {O.A.C.).

(d) In its fourth assignment of error, IEU alleges that the

Comunission erred in admitting into the evidentiary
record side agreements that the Cornrnission determined
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(38)

(39)

(40)

-12-

were irrelevant and, thus, inadmissible pursuant to Rule
402, Ohio Rules of Evidenre,

[EU, to support its first and second grounds for rehearing, repeats its
argument that there was, at the time of the remand, no stipulation in
effect, as the parties’ stipulation had been modified by the
Commission. Ignoring the plain language of the Supreme Court of
Ohio and of its own agreement, IEU believes that “it was unnecessary
for any party to withdraw from the Sipulation.” (IEU application for
rehearing at 10.) Without a stipulation, IEU contends, the side
agreements are not relevant. Further, TEU believes that admiassion of
those side agreements was improper, as the prejudicial effect
outweighed the probative value. The “prejudicial effect” cited by IEU
is the rigk of release of “sensitive information,” Finally, [EU claims that
admission of the agreements is a “needless presentation of cumulative
evidence and that, thercfore, the agreements should have been
reviewed in camera and never admitted into the record, evem if
necessary for evaluation of the first prong of the stipulation test. {IEU
application for rehearing at 5-13.)

OCC disagrees with IBU’s claim that the stipulation was not still in
effect and asserts that the side agreements’ admission was neither
prejudicial nor cumulative, pointing out that no actual unfair effect of
the evidence was described by [EU. (OCC memorandum contra at 3-6.)
Stmilarly, OPAE insists that the stipulation remained in effect prior to
the issuance of the order on remand. OPAB contends that issues of
admissibility of the side agreements are moot, as IEU failed to submit
an intexlocutory appeal relating to their admission at the hearing on
remand. (OPAE memorandum contra at 8-10.) Dominion also weighs
in on this discussion, correcting IEU‘s characterization of a prior
Dominion argument and agreeing with the Commission‘s finding that
the side agreements were relevant. OMG also agrees that the
stipulation remained in existence at the time of the hearing on remand
and that evidence of those agreements was properly admitted.

The matter covered by TEU's first assignment of error, relating to the
relevance of any side agreement in the face of the claimed nonexistence
of the stipulation, was fully discussed in our order on remand. With
regard to IEU’s second assignment of error, in light of the fact that we
found that the terms of the side agreement bore directly and critically
on out ability to consider the stipulation, we find that their probative
value was extremely high. In addition, we find that evidence of the
side agreements was not prejudicial in any way and did not confuse
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(41)

(42)

{43)

the issues or the Commission. Therefore, on balance, it was not error to
admit the agreements into the record. Purther, with regard fo IEL's
extraordinary suggestion that the side agreements should have been
evaluated, for purposes of the three-prong stipulation test, outside of
the record, we note that Section 4903.09, Revised Code, requires the
Commission, in all contested cases, to develop a complete record of the
proceedings, which record forms the basis for the ultimate
detarminations in such cases. Both of these assignments of error will
be denied. To do as suggested by IEU, to wit, to render findings of fact
based on non-record evidence, would surely constitute reversible exror.

With regard to its third assignment of error, IEU cites to an
administrative rule prohibiting release of certain customer information
by EDUs, IEU proposes to use this narrow administrative rule to reach
the conclusion that no trade secret information in this case may ever be
released into the public record without customer consent.

OPAR points out that the cited rule does not apply to the release of
information by the Commission. It suggests that the sensitive customer
identification information could be permanently redacted from the
documents held under seal. OCC also points out that the rule in

question only touches on the release of account numbers and sodial
security numbers.

The Commission found, in the order on remand, that various kinds of
information in the side agreements should be considered to be a trade
secret, including customer names, identifying numbers, and certain
contract terms. Rule 4901:1-10-24, Ohic Administrative Code,
referenced by IEU, prohibits electric distribution utilities from publicly
releasing a customer’s account number or social security number
without the customer’s consent, except in certain listed circumstances,
IEU makes the claim that “because all of the information that has been
deemed a trade secret cannot be released without customer consent, all
such information should be stricken from the record.” (IEU application
for rehearing at 15.) IEU is apparently attempting to expand this
administrative rule to prevent the Commission from allowing the
public release of filed documents, where those documents include not
enly account numbers and social security numbers but, also, various
contract terms. We decline to reach this conclusion.

We do agree, however, that the continued protection of customer
account numbers, social security numbers, and employer identification
numbers would be a burden on customers under the current 18-month
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protective order. TEU’s third ground for rehearing will be granted only
to extend the pratective arder duration to five years with regard to
cuatomer account numbers, soclal security numbers, and employer
identification numbers.

(44) 1EU's fourth ground for hearing alleges that irrelevant side agreements
should not have been admitted into the record. It asks the Commission
to direct all parties to return or destroy all discovered documents that
were ultimately found to be irrelevant.

(45) OMG claims that not all of the side agreements were admitted, on the
basis that the Cormunission found certain ones of them to be irrelevant.
OCC believes that the side agreements were all properly admitted and
that their use should be expanded.

(46) With regard to IEUs fourth ground for rehearing, the Commission
finds that the attormey examiners properly admitted all side
agreements into the record. While we ultimately found that certain of
those documents would form no part of the basis for our opinion, that
does not mean that we did not need to review them in order to reach
that condlusion; Qur statement that such agreements were “deemed
irrelevant” was, perhaps, imprecise. We will therefore dlarify that
statemnent. Our intent was merely to say that the terms of those
particular side agreements did not affect our order on remand in any
way. Prom an evidentiary standpoint, however, they remained
relevant and admissible. We would point out, here, that evidence doea
not become retroactively inadinissible when a court or adminjstrative
body fails to use that information as part of its decision. IEU’s fourth
ground for rehearing will be denied.

It is, therefore,

ORDERED, That the applications for rehearing by OCC and OPAE be denied. It is,
further,

ORDERED, That Duke’s fifth ground for rehearing be granted as set forth in Finding
(11) for further consideration of the matters specified therein and that the remainder of
Duke’s application for rehearing be granted in part and denied in part. It is, further,

ORDERED, That the applications for rehearing by IEL be granted in part and denied
in part. Itis, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

-

f 4
Alan R. Schriber, Chalrman

ot 2 coneiZle,

Paul A. Centolella Ronda Hartman Fer:

Donald L. Mason

JWK/SEF;geb

Entered in the Journal

(™ DEC 19.2007

Renet J. Jenkins
Secratary
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SUMMARY OF
THE COMMISSION'S OPINION AND ORDER
OF SEPTEMBER 29, 2004,
IN THE CINCINNATI GAS & ELECTRIC COMPANY
RATE STABILIZATION PLAN CASES
CASE NOS. 03-93-EL-ATA, ET AL.

On June 22, 1999, the Ohio General Assembly passed legislation requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (Amended Substitute Senate Bill
No. 3 of the 123" General Assembly). Pursuant to that legislation, on August 31, 2000, the
Commission issued an opinion and order approving a transition plan for The Cincinnati
Gas & Electric Company (CG&E). During the CG&E’s market development plan, the

Commission anticipated that competition would develop to the level described by the
Ohio General Assembly in Senate Bill 3.

On January 10, 2003, CG&E filed an application for authority to modify its
nonresidential generation rates to provide for a competitive market option. On October 8,
2003, CG&E filed three additional, related cases requesting authority to modify certain
accounting procedures related to its participation in Midwest Independent Transmission
System Operator and its investment in transmission and distribution facilities, and
requesting authority to establish a capital investment rider to recover deferred
transmission and distribution costs. Subsequent to the filing of these four cases, the

Commission requested that CG&E file a rate stabilization plan. CG&E filed that plan on
January 26, 2004.

Following the filing of its rate stabilization plan, CG&E filed a stipulation signed by
it and several of the intervening parties, including staff of the Commission, FirstEnergy
Solutions Corp.; Dominion Retail, Inc.; Industrial Energy Users-Ohio; Green Mountain
Energy Company; Ohio Energy Group, Inc.; The Kroger Co.; AK Steel Corporation; Cognis
Corp.; People Working Cooperatively; Communities United For Action; and Ohio
Hospital Association. Parties that did not sign the stipulation include Ohio Consumers’
Counsel; Constellation NewEnergy Inc.; MidAmerican Energy Company; Strategic
Energy, LLC; WPS Energy Services, Inc,; Constellation Power Source, Inc,; Ohio Partners
for Affordable Energy; The Ohio Manufacturers Association; National Energy Marketers
Association; and PSEG Energy Resources & Trade LLC.

In the opinion and order, the Commission is approving the stipulation with certain
modifications, including:

> requiring Commission approval for all changes in the amount or
avoidability of the annually adjustable component of the price, and
providing that the Commission, in evaluating such changes, would
consider cost savings as well as increases (see page 32),

» allowing the annually adjustable component to be avoidable
during 2005 for shopping customers (see page 32},
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» eliminating the cap on the increases in the annually avoidable
component of the price (see page 32),

» increasing the percentage of nonresidential shopping customers
who may avoid paying the rate stabilization charge from 25
percent to 50 percent (see page 19),

» requiring Commission approval for all increases in the amount of
recovery of fuel and economy power purchases (see page 17),

» allowing the deferral of certain 2004 and 2005 distribution
expenses only with regard to nonresidential consumers and not
residential consumers (see pages 34-35),

» requiring that CG&E comply with the terms of the Commission’s
order approving the stipulation in CG&FE’s eleciric transition plan
{Case No. 99-1658-EL-ETP, et al.) such that residential consumers

ay regulatory transition charges only through 2008 and receive a

ve percent discount on generation charges through 2005 (see

pages 36-37),

» requiring the calculation of the incremental cost of power, for
purposes of the price to be paid by nonresidential shopping
customers upon their return to CG&E, on the basis of costs
incurred only by CG&E, not by its affiliates (see page 35),

» prohibiting CG&E from requiring nonresidential consumers to
waive their statutory provider of last resort rights (see page 35),

> providing that, if CG&E does not implement the stipulation as
modified, CG&E will be required to establish full corporate
separation (see page 34), and

» modifying the 90-day notice requirement regarding CRES
contracts for purposes of avoiding the rate stabilization charge (see
page 20).

This summary was prepared to provide a brief statement of the Commission’s

action in these cases. Itis not part of the Commission’s decision and does not supersede
the full text of the Commission’s opinion and order.
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THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company to Modify
its Nonresidential Generation Rates to
Provide for Market-Based Standard Service
Offer Pricing and to Establish an Alternative
Competitive-Bid Service Rate Option Sub-
sequent to the Market Development Period.

Case No. 03-93-EL-ATA

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated with
the Midwest Independent Transmission
System Operator. .

Case No. 03-2079-EL-AAM

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution System
and to Establish a Capital Investment
Reliability Rider to be Effective after the
Market Development Period,

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA
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The Commission, coming now to consider the stipulation, testimony, and other evidence
presented in these proceedings, hereby issues its opinion and order.

APPEARANCES:

Messts. James B. Gainer, General Counsel, Paul A. Colbert, Senior Counsel, and:
John J. Finniﬁgnn, Jr., Senior Counsel, 139 East Fourth Street, P.O. Box 960, Cincinnati, Ohio’
45201, on behalf of The Cincinnati Gas & Electric Company. - '

Jim Petro, Attarney General of the State of Ohio, Duane W. Luckey, Senior Deputy
Attorney General, by Messrs. Werner L. Margard and Thomas McNamee, Assistant

Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of
the Commission.

Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Mr. Jeffrey L. Small, Ms.
Ann M. Hotz, and Mr. Larry S. Sauer, Assistant Consumers’ Counsels, Office of
Consumers’ Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on behalf of
residential utility consumers of The Cincinnati Gas & Electric Company.

Bailey Cavalieri, LLC, by Messrs. Dane Stinson and William A. Adams, One
Columbus, 10 West Broad Street, Columbus, OH 43215, and Evelyn R. Robinson, 5450

Frantz Road, Suite 240, Dublin, Ohio 43016, on behalf of Green Mountain Energy
Company. :

Votys, Sater, Seymour & Pease LLP, by Messrs. M. Howard Petricoff, Stephen M.
Howard, W. Jonathan Airey, Jeffrey R. Becker, and William S. Newcomb, 52 East Gay
Street, PO Box 1008, Columbus, Ohio 43215, on behalf of Constellation NewEnergy, Inc.,
Constellation Power Source, Inc., MidAmerican Energy Company, Strategic Energy, LLC,
and WPS Energy Services, Inc. '

McNees, Wallace & Nurick, by Mr. Samuel C. Randazzo, Ms. Lisa G. McAlister, and
Mr. Daniel Neilsen, 21 East State Street, 17" Floor, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio.

Boehm, Kurtz & Lowry, by Messrs. Michael L. Kurtz and David F. Boehm, 36 East
Seventh Street, Suite 1510, Cincinnati, Chio 45202, on behalf of the Ohio Energy Group,
Inc., The Kroger Co. and AK Steel Corporation.

David C. Rinebolt, Executive Director and Counsel, Post Office Box 1793, Findlay,
Ohio 45840, on behalf of Ohio Partners for Affordable Energy.

Christensen, Christensen & Devillers, by Ms. Mary W. Christensen, 401 North Front
Street, Suite 350, Columbus, Ohio 43215, on behalf of People Working Cooperatively.

Bricker & Eckler LLP, by Ms. Sally W. Bloomfield and Mr. Thomas J. O'Brien, 100
South Third Street, Columbus, Ohio 43215, on behalf of the city of Cincinnati and The
Ohio Manufacturers’ Association.
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Legal Aid Society of Cincinnati, by Mr. Noel M. Morgan, 215 East Ninth Street,
Suite 200, Cincinnati, Ohio 45202, on behaif of Communities United for Action.

Bell, Royer & Sanders Co., LPA, by Mr. Barth E. Royer and Ms. Judith B. Sanders, 33
South Grant Avenue Columbus, Ohio 43215, on behalf of Dominion Retail , Inc.

Mr. Arthur. E. Korkosz, Senior Attorney, FirstEnergy Solutions Corp., 76 South
Main Street, 18" Floor, Akron, Ohio 44308, on behalf of FirstEnergy Solutions Corp.

Mr. Craig G. Goodman, 3333 K Street N.W., Suite 110, Washington, D.C. 20007, on
behalf of National Energy Marketers Association.

Mr. Richard L. Sites, General Counsel, 155 East Broad Street, 15% Floor, Columbus,
Chio 43215, on behalf of the Ohio Hospital Association.

Mz. Shawn P, Leyden, Esq., Vice President and General Counsel, 80 Park Plaza, 19*

Floor, Newark, NJ 07102, on behalf of PSEG Energy Resources & Trade LLC.

Murdock Goldénberg Schneider & Groh, L.P.A., by Mr. Theodore J. Schneider, 700
Walnut Street, Suite 400, Cincinnati, Ohio 45202, on behalf of Cognis Corp.

L STO I\ R G

On June 22, 1999, the Ohio General Assembly passed legislation! requiring the
restructuring of the electric utility industry and providing for retail competition. with
regard to the generation component of electric service (SB 3). Pursuant to 5B 3, on August
31, 2000, the Commission issued an opinion and order (ETP opinion) approving a
transition plan, as modified by three stipulations (ETP stipulation), with regard to the
electric transition plan (ETP) of The Cincinnati Gas & Electric Company (CG&E or
company).2 In its ETP opinion, the Commission, among other things, allowed CG&E a
market development period (MDP) ending no earlier than December 31, 2005, for
residential customers and, with regard to each other customer class, ending when 20
percent of the load of each such class switches the purchase of its generation supply to a
certified supplier. During the MDP, the Commission anticipated that competition would
develop to the level described by the Ohio General Assembly in SB 3. The ETP opinion
provides that the shopping credits for switching customers will continue through
December 31, 2005, even if the MDP has previously terminated.? The ETP opinion granted
CG&E accounting authority to defer and recover a regulatory transition charge (RTC)
which would continue through 2008 for residential customers and through 2010 for
nonresidential customers. The ETP opinion also granted residential consumers a five

1 Amended Substitute Senate Bill No. 3 of the 123" General Assembly.

2 In the Matler of the Application of The Cincinnati Gas & Electric Company for Approval of its Electric Transition
Plan, Approval of Tariff Changes and New Tariffs, Authority to Modify Current Accounting Procedires, and

Approval to transfer its Generating Assets to an Exempt Wholesale Generator, Case No. 99-1658-EL-ETT, et al,,

Opinion and Order.

As the Commission understands this provision, a nonresidential, shopping customer would, during

2005, continue to pay for CG&E generation under the terms of the ETP opinion, and would receive a

shopping credit from CG&E determined under the terms of the ETP opinion.
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percent reduction on CG&E's charges for the generation component of its electric service.
That opinion also approved a corporate separation plan for CG&E and required CG&E to
take a variety of actions related to its transmission system, including the transfer of its
generating assets to an exempt wholesale generator by no later than December 31, 2004.

On January 10, 2003, CG&E filed an application in In the Matter of the Application of
The Cincinnati Gas & Electric Company to Modify its Nonresidential Generation Rates to Provide
for Market-Based Standard Service Offer Pricing and to Establish an Alternative Competitive-Bid
Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA
(03-93) for authority to modify its nonresidential generation rates to provide for a
competitive market option (CMO), including both a market-based standard service offer
(CMO MBSSO) and an alternative competitive bidding process (CMO CBP), for rates
subsequent to the MDP. The CMO MBSSO would establish a rate, with both fixed and
variable components, for nonresidential customers that do not switch to a competitive
retail electric service (CRES) provider for generation services. In addition, the CMO CBP
would provide a system whereby CRES providers could submit bids, and the winning,
approved bid could be available for customers to accept or reject for a one-year period.
The 03-93 application specifically states that it does not serve as notice to the Commission
to end the MDP for any class of consumers. A technical conference was held on February.
12, 2003. Numerous entities filed motions for intervention, comments, and responses to

comments regarding the application. In addition, motions for dismissal and/or
consolidation were filed and denied.

On October 8, 2003, CG&E filed three additional, related cases. In In the Matter of
the Application of The Cincinnati Gas & Electric Company for Authority to Modify Current
Accounting Procedures for Certain Costs Associated with the Midwest Independent Transmission
System Operator, Case No. 03-2079-EL-AAM (03-2079), CG&E requests authority to modify -
current accounting procedures to allow it to defer incremental costs related to its
participation in the Midwest Independent Transmission System Operator (MISO). In In
the Matter of the Application of The Cincinnati Gas & Eleciric Company for authority to Modify
Current Accounting Procedures for Capital Investment in its Electric Transmission and
Distribution System and to Establish a Capital Investment Reliability Rider to be Effective after the
Market Development Period, Case Nos. 03-2080-EL-ATA (03-2080) and Case No. 03-2081-EL-
AAM (03-2081), CG&E requests authority (a) to modify its current accounting procedures
to allow it to defer incremental costs related to its net capital investment in electric
transmission and distribution facilities, where that investment was made between January
1, 2001, and the date when such investment is reflected in the company’s base rates,
together with a carrying charge, and (b) to establish a capital investment rider to recover

those deferred transmission and distribution facilities capital investiments after the end of
the MDP.

On December 9, 2003, the Commission issued an entry consolidating 03-93, 03-2079,
03-2080, and 03-2081. The Commission also requested that CG&E file a rate stabilization
plan (RSP) which would stabilize prices following the termination of the MDP, while
allowing additional time for the CRES market to grow. The Commission established a
procedural schedule which would culminate in the holding of an evidentiary hearing on
April 19, 2004. CG&E filed a proposed RSP on January 26, 2004,
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In addition to participation in these proceedings by CG&E and the Commission’s
staff (staff), intervention was granted to the following parties:

Ohio Consumers’ Counsel (OCC); Green Mountain Energy
Company (GMEC); Constellation NewEnergy, Inc,
MidAmerican Energy Company, Strategic Energy, LLC, and
WPS Energy Services, Inc. (collectively referred to as Ohio
Marketers Group or OMG); Constellation Power Source, Inc.
(CPS); Industrial Energy Users-Ohio (IEU); Ohio Energy
Group, Inc. (OEG); The Kroger Co. (Kroger); AK Steel
Corporation (AK Steel); Ohio Partners for Affordable Energy
(OPAE); People Working Cooperatively (PWC); The Ohio
Manufacturers’ Association (OMA); Communities United for
Action {CUFA); Dominion Retail , Inc. (Dominion); FirstEnergy
Solutions Corp. (FES); National Energy Marketers Association
(NEMA); Ohio Hospital Association (OHA); PSEG Energy
Resources & Trade LLC (PSEG); and Cognis Corp. (Cognis).4

On February 6, 2004, OCC filed a motion to shorten the discovery response time.
The motion was granted by attorney examiner eniry dated February 18, 2004. That entry
also scheduled a local hearing for April 22, 2004, and, due to conflicts with other ongoing
matters, revised the remainder of the procedural schedule, establishing April 26, 2004, as
the start of the evidentiary hearing. f

On March 9, 2004, most of the parties to these proceedings filed objections to
CG&E's proposed RSP. OCC, QPAE, CUFA, and Kroger filed a joint motion, on March 22,
2004, to continue the matter and to order a staff investigation. A March 25, 2004, an
attorney examiner entry ordered a settlement conference to be held on March 31, 2004, at
which the procedural schedule would be discussed, On March 26, 2004, a group of parties
composed of CG&E, Dominion, GM, OMG, and CPS, filed a motion to extend the
procedural schedule by three weeks in order to allow more opportunity to discuss
settlement of the matter. Following an informal discussion of the schedule among the
parties present for the settlement conference, an entry was issued on April 7, 2004,
confirming the parties’ agreement to start the evidentiary hearing on May 17, 2004, Direct
testimony was filed by CG&E on April 15, 2004, by staff on April 22, 2004, and by OCC
and other intervenors on May 6, 2004.

On April 22, 2004, the local public hearing was held as scheduled, in the dity of
Cincinnati. The testimony in Cincinnati was mainly directed to the wiinesses’ general
opposition to increasing rates and to the effect that those increases would have on
consumers who are poot, disabled, or on fixed incomes.

On May 17, 2004, the evidentiary hearing commenced, as scheduled. CG&E moved
for a continuance until May 20, 2004, on the basis that settlement discussions were
continuing. Following a discussion of scheduling and procedural issues, the motion was

4 The city of Cincinnati, General Electric Company, Duke Realty Corporation, and Energy America, LLC,
also intervened, but subsequently withdrew as parties to the proceedings.

Q0CAT6




. Y

03-93-EL-ATA, et al. , -7-

granted. CG&E and some of the intervenors filed a stipulation and recommendation
{stipulation) on May 19, 2004, which would, if approved, resolve all of the issues in these
cases. The stipulation was signed by CG&E, staff, FES, Dominion, IEU, GMEC, OEG,
Kroger, AK Steel, Cognis, PWC, CUFA and OHA (collectively, signatory parties). The:
stipulation was not signed by OCC, OMG, CPS, OPAE, OMA, NEMA or PSEG
(collectively, nonsignatory parties). On May 20, 2004, CG&E filed supplemental testimony
of its witnesses, and ﬂlexﬁearing began again. Supplemental testimony was filed by staff

on May 24, 2004, and by intervenors on May 26, 2004. The hearing concluded on June 1,
2004.

Post-hearing briefs were filed on June 22, 2004, and reply briefs were filed on July 2,
2004.5 Letters from consumers, expressing opposition to CG&E's CMO and RSP, have also:
been filed in the docket of 03-93. '

I 3 TION

The stipulation was intended by the signatory parties to resolve all of the
outstanding issues in the four consolidated cases. The stipulation includes the following
provisions:

1. The MDP would end for nonresidential consumers on December 31, 2004.
2. The MDP would end for residential consumers on December 31, 2005.

3. CG&E would charge an unavoidable fee made up of two components: (1) a
rate stabilization charge (RSC), and (2) an annually adjusted component
(AAC) which is intended to maintain adequate capacity reserves and to-
recover CG&E’s costs associated with homeland security, taxes,
environmental compliance, and emission allowances.” The RSC would be
effective for nonresidential consumers beginning on January 1, 2005, and for
residential consumers beginning on January 1, 2006. The AAC would be
effective for all consumers beginning January 1, 2005, although CG&E would
waive collection of AAC from residential consumers during 2005.

PSEG filed a document which is styled a “letter brief in lieu of a formal reply brief” on July 6, 2004, four
days after the deadline for receipt of reply briefs.

On September 2, 2004, OMG and CFS requested that the Commission take administrative notice of an
August 6, 2004, order of the Federal Energy Regulatory Commission regarding MISO’s proposal to
implement a market-based congestion management program and certain energy spot markets, in docket
EL}(;MQI-DUG. As there was no opposition to this request, the Commission hereby takes administrative
notice as requested.

The stipulation actually refers to the RSC and the AAC as being two parts of a provider of last resort fee.
It is somewhat confusing in its various references to these charges. For the sake of clarity, the term
“provider of last resort” %m' POLR} will be used in this opinion and order to refer only to the cbligation

of CG&E to provide last-resort services to consumers in its area. The RSC and the AAC will be
discussed independently of each other.
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Increases to the AAC could be made through either (1) an automatic annual
increase of six percent of little g8 or (2) an annual increase of up to eight
percent of little g if CG&E can document, for the Commission, that level of
cumulative actual costs for homeland security, taxes, environmental
compliance, and emission allowances, above a baseline equal to the amount
of such costs included in the rates approved for calendar year 2000, in,
CG&E's last rate case. All increases to the AAC under the stipulation would:
be cumulative but would be limited, for residential consumers, to no move
than five percent effective January 1, 2005 (the collection of which is waived),
six percent effective January 1, 2006, seven percent effective January 1, 2007,
and eight percent effective January 1, 2008.

4. The RSC would be avoidable for the first 25 percent of load, in each
consumer rate class, to switch to a CRES provider or governmental
aggregator, subject to all of the following conditions:

A.  The ability to bypass the RSC would be effective on January 1, 2005,
for all nonresidential consumers and on January 1, 2006, for all

residential consumers.

B. All consumers in the remaining 75 percent of load, by consumer rate
class, would pay the RSC.

C.  CG&E would maintain a queue of switched consumers by load,
effective January 1, 2005.

D.  To qualify to bypass the RSC, a nonresidential consumer would either
{a) enter into a contract with a creditworthy CRES provider to provide
firm generation service for all of that consumer’s needs tﬁoough
December 31, 2008, or (b) provide CG&E an assurance that it will
purchase competitive retail electric generation service from a CRES
provider by signing an agreement with CG&E to return to CG&E only

- at (1) the highest purchased power costs incurred by CG&E or by any
affiliate to serve any of CG&E’s consumers during the applicable
calendar month or (2) the highest cost generation dispatched by
CG&E or by any affiliate to serve any of CG&E'’s consumers during
the applicable calendar month. Bypassing, nonresidential consumers
which have a contract with a CRES provider would also have to agree
that, if their contracting CRES provider defaults, the consumer may
only return to service from CG&E at the market rate, and, if no
generation is available, be subject to disconnection. Such consumers
waive their statutory right to POLR service.

E.  Residential consumers would be able to bypass the RSC if they are in
the first 25 percent of residential load as determined by order and if

B “Little g” refers to the embedded cost of generation (prior to the unbundling of generation, transmission,

and distribution services pursuant to SB 3), minus the RTC.
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10.

CG&E receives a proper direct access service request (DASR). DASRs
for residential consumers served under existing contracts with a CRES
provider as of January 1, 2006, shall be considered received as of their
original receipt date. Residential consumers who bypass the RSC
would be subject to any applicable tariffed minimum stay or exit fee
provisions.

Subject to Federal Energy Regulatory Commission (FERC) approval of the:
proposed MISO Day 29 tariffs and on-going FERC regulation, load-serving
entities could rely upon CG&E's reserve capacity to meet their reserve

capacity requirements for loads served within CG&E’s certified service
territory.

CG&E would establish accounting deferrals representing the difference
between ils current revenue requirement on the net capital investment
related to its distribution business from July 1, 2004, through December 31,
2005, less the revenue requirement on capital investment related to its
electric distribution business approved by the Commission in Case No. 92-
1464-EL-AIR. CG&E would implement a rider for recovery of these
accounting deferrals, effective January 1, 2006, amortized over five years.

CG&E would withdraw its pending distribution base rate case, Case No. 04-
680-EL-AIR, and that it would file a new distribution base rate case with
rates to be effective January 1, 2006.

CG&E's market-based standard service offer, as set forth in the stipulation
would consist of two basic components: a price to compare component and
an unavoidable component. The price to compare represents that portion of
the market-based standard service offer that consumers switching to a CRES
provider will avoid paying to CG&E.

CG&E would establish a tariff applicable to the first 25 percent of residential
load to purchase generation service from a CRES provider not affiliated with
CG&E, such that the applicable residential consumers receive an additional
bill credit per kilowatt-Eour (kWh). The bill credits would be limited to a
total of no more than $ 7,000,000.00 for the pericd of January 1, 2006, through
December 31, 2008, and no more than $3,000,000 in any calendar year.

CG&E would establish transmission cost riders for nonresidential consumers
beginning January 1, 2005, and for residential consumers beginning January
1, 2006. These riders would be designed to recover all MISO and FERC
approved transmission and ancillary service rates and charges. The
transmission cost riders are only to be charged to consumers taking
generation service from CG&E.

9 MISO Day 2 is a date identified with MISO becoming res(gonsible for the reliability of ail control areas

within its footprint, including CG&E, and responsible for
designated as network resources (OMG Ex. 13, at 7),

e centralized dispatch of al! generating units
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19. CG&F would maintain the five percent generation rate decrease for
residential consumers through 2008, unless CG&E's collection of RTCs from
restdential consumers is not extended through December 31, 2010, in which
case the residential five percent generation decrease would end effective
immediately or on January 1, 2005, whichever is later. |

20. CG&E would file a motion to dismiss Ohio Supreme Court Case Nos. 03-
1207, 03-2034, and 04-563, would cease prosecution before the Commission of
any case based on its assertion that the requirements imposed on CRES
providers with respect to collateral requirements and supplier agreements
apply to governmental aggregators, and would not assert this same
argument in the future in any proceeding or in any dealings with
governmental aggregators.

21.  The stipulation does not amend or supersede any provision of the ETP
stipulation, except as expressly stated.

M. CRITERIA FOR EVALUATING STIPULATIONS

Rule 4901-1-30, Ohio Administrative Code (O.A.C)), authorizes parties to
Commission proceedings to enter into stipulations. Although not binding on the
Commission, the terms of such agreements are accorded substantial weight. See Consumers
Counsel v. Pub. Util. Comm., 64 Chio St.3d 123, 125 (1992), citing Akron v. Pub. Util. Comm.,
55 Ohio St.2d 155 (1978). This concept is particularly valid where the stipulation is

supported or unopposed by the vast majority of parties in the proceeding in which it is
offered.

As an initial matter, OCC argues that the stipulation should not be approved
because OCC was denied the op&o' ity to conduct adequate discovery regarding what
it claims are side agreements to the stipulation (OCC Brief at 55). In its brief, OCC argues
that this denial caused two independent problems. First, because OCC could not obtain
discovery of any side agreements, it could not use the information that it might have
thereby learned in order to identify other admissible evidence or other appropriate
witnesses who might have testified as to discrimination. Second, OCC believes that the
content of any side a ents should also have been admitted so that it could show that
the total package of the stipulation (including any side agreements} was not in the public
interest (being, perhaps, anticompetitive, discriminatory, or otherwise repugnant to Ohio
law) and that the settlement was not the result of serious bargaining. (OCC Brief at 55-56.)
At the hearing, OCC requested that CG&E be compelled to answer its discovery of all
agreements between CG&E and any party to this proceeding (Tr. II at 8-15). OCC seeks to

reopen the record to admit additional evidence that would result from such discovery
(OCC Brief at 56-57). :

The attorney examiners denied OCC’s motion to compel on the basis that the
Commission has previously found that the existence or nonexistence of “side agreements”
is irrelevant and that, to the extent that such agreements have anything to do with
settlement discussions, they are also privileged (Tr. I at 14-15; In the Matter of the
Continuation of the Rate Freeze and Extenston of the Market Development Period for The Dayton

060081




03-93-EL-ATA, et al. ' -10-

11.

12.

13.

14,

15.

16.

17,
18.

Shopping credits for all nonresidential consumers would end on December
31, 2004, and for all residential consumers on December 31, 2005. However,
nonresidential consumers that are switched to a CRES provider on December
31, 2004, would continue to receive the applicable shopping credit set forth in
the ETP opinion. Percentage of income payment plan (PIPP) consumers
woudd also continue to be eligible to receive shopping credits. :

The RTC approved in the ETP stipulation would remain a non-by-passable
charge and would be effective for all consumers, including residential
consumers, through December 31, 2010.

The Commission could choose fo determine and implement a competitive
bidding process to test CG&E's price to compare against the market price. If
the price to compare for the first 25 percent of load to swiich is significantly
different than the bid price, then either the Commission or CG&E could

begin discussions with all parties to continue, amend, or terminate the
stipulation.

CG&E would have no obligation to transfer its generating assets to an
exempt wholesale generator by December 31, 2004.

CG&E would calculate the avoidabie fuel cost component of the price to
compare by using the average costs for fuel consumed at CG&FE's plants, and
economy purchased power costs, for all sales in CG&E's certified service
territory. CG&E would adjust its fuel costs quarterly and would calculate
the fuel costs to be part of the price to compare by using a baseline of the fuel
costs approved by the Commission in Case No. 99-103-EL-EFC. In no
instance would the fuel cost portion of the price to compare be reduced. Fuel
used by CG&E's plants, and economy purchased power obtained to serve
The Union Light, Heat and Power Company (ULH&P) load would remain
part of the calculation of average fuel and purchased power costs until
CG&E's Power Sales Agreement, Rate Schedule FERC No. 56, is terminated.

CG&E would extend its existing contracts for weatherization and energy
assistance, pursuant to contract changes made in conjunction with the
Cinergy Community Energy Partnership board, through December 31, 2008.

CG&E would implement a residential demand side management tracker.

CG&E would enter into good faith discussions with the Ohio Department of
Development (ODOD) to establish an annual arrearage crediting program
for PIPP consumers and would permit percentage of income payment plan
consumers to receive the residential shopping credit approved by the
Commission in the ETP opinion through December 31, 2005, for the first 25
percent of residential load to switch to a CRES provider conditioned upon

the inclusion of such consumers toward the first 25 percent of residential
load to switch.
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Power and Light Company, Case No. 02-2779-EL-ATA, et al., Opinion and Order [September
2, 2003] [DP&L RSP case), at 9-12.) The Commission agrees with the examiners’ ruling on
this issue as it finds no reason to depart from established precedent.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Ohto-American Water
Co., Case No. 99-1038-WW-AIR, Opinion and Order ﬁme 29, 2000); Cincinnati Gas &
Electric Co., Case No. 91410-EL-AIR, Order on Remand (April 14, 1994); Western Reserve
Telephone Co., Case No, 93-230-TP-ALT, Opinion and Order (March 30, 1994); Ohio Edison
Ce., Case No. 91-698-EL-FOR et al.,, Opinion and Order (December 30, 1993); Cleveland
Electric Wuminating. Co., Case No. 88-170-EL-AIR, Opinion and Order (January 31, 1989);
Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC, Opinion
and Order (November 26, 1985). The ultimate issue for our consideration is whether the
agreement, which embodies considerable time and effort by the signatory parties, is

reasonable and should be adopted. In considering the reasonableness of a stipulation, the
Commission has used the following criteria: '

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2)  Does the settlement, as a package, benefit ratepayers and the
public interest?

(3)  Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission’s analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Power Cd. v. Pub. Util. Comnm., 68 Ohio 5t.3d 547 (1994) (citing
Consumers’ Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not

bind the Commission (Id.). Therefore, we will review the terms of the stipulation based on
these criteria.

A, is the e f serious b ining among ca

knowledgeable parties?

The first criterion of the Commission’s analysis requires a stipulation to represent
the product of serious bargaining among knowledgeable, capable parties. In their briefs,
CG&E, GMEC, OEG, and staff all daimn&lat the stipulation meets this test. They point out
that the signatory parties represent knowledgeable and capable stakeholders from every
type of participant in the CRES market, including the EDU, two residential CRES
providers, one commercial and industrial CRES provider, three organizations representing
commercial and industrial customers, a commercial consumer, an industrial consumer,
and two organizations representing residential consumer interests. Further, these parties
are represented by counsel with experience in utility matters. In addition, the signatory
parties claim that the stipulation resulted from numerous negotiating sessions, taking
place over several months and involving concessions on both sides, in order to create an
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agreement. Therefore, these parties argue that the Commission should approve the
stipulation. (CG&E Initial Brief at 45-46; Staff Initial Brief at 4; GMEC Initial Brief at 5.)

OCC and OPAE claim that the stipulation is flawed because the group that
supports the stipulation is not representative of all customer groups (OCC Initial Brief at
54; OPAE Initial Brief at 8). They argue that the focus of one of tlge residential customer
groups to sign the stipulation has been on narrow issues related to the PIPP program and:
that the focus of the other residential customer group has been on demand side
management (DSM) programs funded by the company. Further, OPAE claims that OCC,
which is the organization designated by Ohio statute to represent Ohio residential
customers and OPAE, which is an advocate for residential and low-income customenrs,
remains opposed to the stipulation. With the absence of these residential representatives,
OCC and OPAE argue that the stipulation should not be approved by the Commission.
(OCC Initial Brief at 54; OPAE Reply Brief at 8-9) OCC also questions whether serious
bargaining took place. For example, it cites to paragraph 18 of the stipulation that
provides CG&FE’s commitment to implement a residential DSM tracker set initially at
$0.00. OCC claims that this is a meaningless provision that should be reviewed by the
Commission. (OCC Reply Brief at 15.)

The Commission finds that serious bargaining did occur, among capable,
knowledgeable parties. As noted in the opinion and order in the DP&L RSP opinion, the
“standard does not require one hundred percent cooperation or participation.” There is
no evidence that all parties were not invited to participate in settlement discussion. Asa
matter of fact, testimony at the hearing indicates that all parties participated in negotiating
sessions, even though not all sighed the stipulation. Multiple bargaining sessions, open to
all parties, took place before commencement of the hearings. It should also be noted that
the parties to the negotiations have been involved in many cases before the Commission.
(Tr. V at 166-169.) Thus, the Commission finds that the stipulation meets the first
requirement of the three-pronged test.

1. Basic Analysis

For the second criterion, the Commission must find that a stipulation, as a package,
benefits ratepayers and the public interest. CG&E, GMEC, OEG, and staff claim that this
stipulation meets that requirement. They first note that, although under the stipulation,
the MDP ends for nonresidential consumers on December 31, 2004, and on December 31,
2005, for residential consumers (Jt. Ex. 1 at 4), consumers will continue to receive service
through 2008 at stable rates, because CG&E is agreeing to continue its generation rates,
subject to limited annual increases for certain components of its costs (CG&E Ex. 12, at 6).
They point out that CG&E will also maintain the five percent generation rate decrease for
residential consumers, and that shopping credits for residential consumers will be
maintained through 2005 (Jt. Ex. 1 at 15, 19). According to CG&E witness Steffen, these
benefits will allow customers to continue to receive incentivized prices (CG&E Ex. 12, at 8).
CG&E also notes that, as an additional benefit to ratepayers and the public interest, it will
extend its existing contracts for weatherization and energy assistance and its agreement to
enter into good faith discussions with ODOD to establish an annual arrearage crediting
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program for PIPP consumers (Jt. Ex. 1 at 18). All of these parties note that, under the.
stipulation, CG&E will withdraw i¢s pending appeals challenging municipal aggregation,
which has been the means by which the majority of competition in Ohio has come into:
existence (CG&E Initial Brief at 47-48; Staff Initial Brief at 5-6; GMEC Initial Brief at 5-8;
OEG Initial Brief at 4,7). Staff and CG&E also point out that, under the stipulation, certain
costs, including fuel and purchased power costs, will be avoidable by shopping customers
{Staff Initial Brief at 5; CG&E Initial Brief at 48). CG&E claims that this will increase the
ability of competitive suppliers to attract customers and to enhance the development of the:
competitive market (CG&E Ex, 12, at 8). CG&E also notes that a total of $7 million is
provided under the stipulation, to implement a bill credit per kWh for switching
residential consumers up to $3 million per year in 2006 through 2008. This will provide
residential consumers with a $7 million benefit. CG&E also agrees to extend existing
contracts for weatherization and energy assistance which would otherwise expire at the
end of 2005 (CG&E Ex.12, at 9-10). CG&E notes that, as an additional benefit to ratepayers
and the public interest, under the stipulation, it is withdrawing its pending distribution
base rate case seeking $78.1 million; it is reducing the annual caps for AAC ciarges; and it
is allowing the RSC to be avoidable for the first 25 percent of customers who switch to a
CRES provider (OEG Initial Brief at 8; CG&E [nitial Brief at 47-48)

In their support of the stipulation, GMEC and CG&E claim that certain charges are
capped, including the annual increases to the AAC charges for nonresidential customers,
which are capped at six percent of CG&E's little g rate, if CG&E implements an automatic
increase, or at eight percent of little g in the event that CG&E opts to justify to the
Cominission its actual costs. Similarly, gley point to CG&E’s agreement to cap increases in
the AAC charges for residential consumers at five percent for 2005, six percent for 2006,
seven percent for 2007 and eight percent for 2008. (GMEC Initial Brief at 9; CG&E Initial
Brief at 47.) GMEC also pointed out that, under the stipulation, CG&E has compromised
on several issues, as compared with its original RSP application, including extending the
residential shopping credits, extending the MDP for residential customers, and extending
the scope and duration of the accounting deferrals associated with capital investment in its

transmission and distribution system, resulting in savings to consumers (GMEC Initial
Brief at 10)..

Certain of the nonsignatory parties argue that there are very few benefits to
ratepayers or the public interest in the stipulation. OPAE contends that, under the
stipulation, consumers face rate increases of at least six percent per year and that these
increases are not stabilized. OPAE claims that supporters of the stipulation falsely claim,
as a benefit, various advantages resulting from the stipulation as compared to the original
CMO proposal offered by CG&E. OPAE argues that such savings are fictional because the
original CMO proposed by CG&E was never approved by the Commission. (OPAE Reply
Brief at 10.) OPAE also points out that one of the claimed benefits is the extension of the
rate freeze for residential customers through 2005; howevey, it notes that this is a function
of SB 3 and the original ETP stipulation, not the stipulation. According to OPAE, there are
no savings from following these already existing statutory and regulatory provisions. In
addition, OPAE arpgues that delaying a distribution rate case, in which distribution rates
could arguably go down, is no benefit to ratepayers (Id. at 10}.
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In their brief, OMG and CPS similarly argue that the stipulation does not benefit
ratepayers. They point out that, under the stipulation, standard service customers will
face three increases: an AAC increase for additional environmental, reserve margin, and
security costs for generation; a fuel and purchased power increase; and a rider for
transmission and congestion increases. OMG and CPS also note that, under the
stipulation, while 25 percent of customers can avoid the RSC by switching to a CRES
provider, 75 percent of customers will have to purchase a rate stabilization service of
questionable value. They also submit that shopping customers will be made to pay for
generation assets they will not use. (OMG/CPS Reply Brief at 5-6.)

; OCC contends in its brief that the stipulation would impose between $425 million
and $366 million more on residential customers than the ETP stipulation, not including
whatever fuel increases residential customers will pay (OCC Reply Brief at 7-8). OCC also
argues that the stipulation does not provide certainty or stable rates to customers (OCC
Reply Brief at 8). According to OCC, violation of the customer benefits from the ETP
stipulation is harmful to ratepayers and the deferrals recommended by the stipulation are
injurious to a broad range of future ratepayers (OCC Initial Brief at 54). OCC discounts
the value of the PIPP and DSM provisions in the stipulation by arguing that these are
merely agreements for CG&E to conduct further discussions and do not commit CG&E to
attain any specific outcorne. OCC points out that the ODOD has no obligation to change
its policies and practices or its contracts with CG&E and the claimed benefit for DSM

| comrr)lits CG&E to $0.00, which actually means nothing for ratepayers. (OCC Reply Brief

: . at15. '

In this opinion and order, the Commission is modifing the stipulation in a variety of
ways. Based on the evidence, the Commission finds that the stipulation, with the
modifications discussed in this opinion and order, does benefit the public in a number of
ways. The most immediate benefit is the stabilization of the price of generation. The price
can not change from the current generation rate except to account for increases in certain
categories of costs. In addition, each proposed increase will be subject to Commission
oversight and approval. In the event that market prices fall prior to the end of 2008, the
Commission will be in a position to implement a competitive bidding process to test the
price and may amend or terminate the stipulation, as modified, if appropriate. Thus, the
stipulation, as modified in this opinion and order, would act as a hedge against substantial
price increases for the next four years. Further, under the stipulation, a large percentage of
customers may avoid the RSC charge by switching to a CRES provider, and all increases
sought by CG&E remain subject to Commission review and approval. In addition, the
stipulation, as modified, provides bill credits to customers and extension of weatherization
and energy assistance to customers. Also, CG&E's withdrawal of its distribution rate case
and the withdrawal of its supreme court challenges will benefit customers.

2. Commission Goals for Rate Stabilization Plang

The Commission has established three goals that may be met by an RSP, where
CRES markets have not fully developed by the end of a utility’s MDP: (1) rate certainty for
consumers, (2) financial stability for the utility, and (3) the further development of
competitive markets. DP&L RSP Opinion, FirstEnergy RSP Opinion. We will therefore

o _ .
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further consider the benefit to the ratepayers and the public interest on the basis of these
three objectives.

a. Rate Certainty

GMEC, Staff, CG&E, and OEG argue that the objective of rate certainty is met by
the stipulation. They claim that rate certainty and stability through 2008 is ensured
because base electric generation rates are capped, the residential generation rate discount
is continued, and a residential, per kWh, bill credit is provided (Staff Initial Brief at 5;
GMEC Initial Brief at 12; OEG Initial Brief at 4; CG&E Initial Brief at 43). These parties
argue that the stipulation both ensures that customers will be able to receive stable,
relatively low-cost service even if the market price fluctuates and, also, will allow
customers to purchase service on the competitive market. CG&E further contends that
rate certainty to consumers is provided through a stable price to compare, with
adjustments only to permit recovery of fuel and purchased power costs; a charge that
permits CG&E to recover an RSC from 75 percent of its customers; and a revenue
requirement related to the provision of reliable generation service; and rate subsidies such
as shoglpin credits, a residential discount, and a residential per kWh bill credit. CG&E
notes that the costs to maintain reliable competitive generation service include the costs
necessary to maintain an adequate reserve margin, environmental costs, environmental
allowances, taxes, transmission costs, and fuel costs. (CG&E Initial Brief at 43.)

Those in support of the stipulation argue that the consumer rate stability aspect of
the stipulation is further advanced by CG&E's agreement to withdraw its pending electric
distribution base rate cases (Case Nos. 04-680-EL-AIR and 04-681-EL-AAM). CG&E had
initially filed these cases with new rates to become effective January 1, 2005. According to
its application in Case No. 04-680, CG&E seeks an annual increase in the revenue
requirement of approximately $78.1 million. Under the stipulation, CG&E agrees to
withdraw these pending cases and refile them in 2005 so that the new rates would not
become effective until 2006. According to these parties, dismissing the distribution rate

cases is equivalent to a $78.1 million savings. (GMEC Initial Brief at 6-7, 10; CG&E Initial
Brief at 48; OEG Initial Brief at 6.)

PSEG, OPAE, OMG, CPS and OCC argue that the stipulation does not achieve the
Commission’s goal of rate certainty and stability. OPAE notes that 5B 3 requires rates to
be frozen and provides that the only way distribution rates can be altered during the MDP
is through an increase or decrease in transmission rates, approved by FERC and a
reciprocal rebalancing of the distribution component of the rate (OPAE Initial Brief at 3),
PSEG contends that rate certainty is not achieved by the stipulation because rate
components are not fixed or predictable and because charges for fuel and taxes increase
{PSEG Reply Brief at 8). OCC argues that the stipulation fails to stabilize prices following

the end of the MDP and that a large portion of all customer charges are unavoidable by
customers (OCC Initial Brief at 13).

OCC also criticizes the stipulation by pointing out that CG&E’s costs for
maintaining an adequate reserve margin, its homeland security costs, environmental
compliance, and taxes, which are included in the AAC charge, may be automatically
increased six percent per year on a cumulative basis without Commission approval, or
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more with Commission approval. OCC also notes that, under the stipulation, CG&FE's fuel
and purchased power costs are subject to unlimited increases. Further, it states that the
stipulation includes a rider charged to customers for transmission and congestion chm;jg_;s
that will be neither fixed nor predictable. (OCC Initia Brief at 13, 15.) OCC contends that
another major flaw in the stipulation is that there is also no provision requiring that
increases in any of these costs be balanced against decreases. In addition, according to
OCC witness Pultz, the methodology used by CG&E to determine cost increases has
numerous faults. These include the failure to take into account that increasing revenue
requirements fail to recognize the depreciation of CG&E plants, the cost of equity
calculations do not recognize present financial conditions, gross-up factors do not consider
the elimination of the gross receipts tax, and the calculations do not account for the full
benefits to CG&E of environmental upgrades. (OCC Initial Brief at 13; OCC Ex. 3A at 20).
With regard to the delay in CG&E's distribution rate case, OPAE contends that delaying a
rate case proceeding in which rates could arguably decrease is no benefit to ratepayers
(OPAE Reply Brief at 10). OCC similarly argues that there is no benefit to residential
customers from CG&E's withdrawal of a pending distribution base rate case with rates to
be effective January 1, 2006, because distribution rates for residential class cannot change
in response to a distribution rate case filing until January 1, 2006, under the provisions of
the ETP stipulation (OCC Reply Brief at 13-14).

The Commission is concerned about CG&E’s proposed cost increases in two areas.
First, as pointed out by OCC, there may be cost savings that would offset cost increases
that CG&E experiences in the future. Therefore, the Commission will consider such
possible savings when it evaluates potential increases in the AAC for future years.
Second, the Commission is reluctant to authorize automatic increases in any portion of the
rates. Therefore, in order to allow the Commission to monitor increases in the cost of fuel
and economy purchased power, the Commission will modify the stipulation to require all
fuel and economy purchased power increases to be filed with the Commission on a
quarterly basis. The Commission will have a yearly review of the preceding four quarters’
filings to determine whether they accurately reflect actual costs incurred by CG&E.

Upon review, the Commission finds that, considering the stipulation as a whole
and taking into account the modifications to the stipulation which are made in this
opinion and order, the stipulation does provide a reasonable level of price stability for
consumers, Under the RSP, CG&E will be holding prices to a given level, other than
accounting for certain cost increases, rather than allowing generation rates to follow
market trends. The Commission will be monitoring those increases on an ongoing basis,
Without the existence of the stipulation, consumers would be subject to much greater
market fluctuations than under this plan. The Commission, in stating that it is looking for
price stability and predictability for consumers did not mean that prices must be locked

into their current levels but, rather, that stability be enhanced. The stipulation, as
modified, will clearly enhance the stability of rates.

b. Financial Stability of CG&E
CG&E contends that the stipulation provides a degree of revenue certainty for it by

allowing the recovery of some of the costs that it incurs to maintain reliable competitive
generation service to customers (CG&E Initial Brief at 43). These costs include an
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adequate reserve margin, environmental costs, environmental allowances, taxes,
transmission costs, and fuel costs. GMEC claims that revenue certainty is provided by:
permitting CG&E to recover a capped AAC charge and deferral of certain distribution
investments. GMEC also contends that revenue certainty is provided through riders to
recover costs relating to MISO transmission schedules and a tracker for transmission.
congestion and other potential costs imposed by MISO. (GMEC Initial Brief at 12.)

Those opposed to the stipulation argue that CG&E can maintain financial security
by recovering its costs of environmental compliance and homeland security through sales
of power on the wholesale market (OMG Initial Brief at 19). PSEG contends that the
stipulation will have little to do with the financial stability of the regulated retail
operations of CG&E and more to do with the financial stability of CG&E's competitive
wholesale marketing and trading activities, which under the stipulation, would continue
to be engaged in by CG&E without benefit of any corporate separation. It also argues that
CG&E will be able to undercut competitive suppliers in these wholesale markets because
CG&E’s POLR customers will guarantee full cost recovery. According to PSEG, CG&E’s
bids in these wholesale markets need only cover its incremental costs since all fixed costs
will be recovered from POLR customers. (PSEG Reply Brief at 9.)

Based on the evidence, we find that the stipulation, with the modifications made in
this opinion and order, does provide CG&E with a reasonable level of financial stability.
The company will be able to anticipate a relatively level amount of revenue, and will be
assured &e recovery of certain of its increases in expenses.

¢. Evolution of a Competitive Market

CG&E, GMEC, and staff claim that the provisions of the stipulation enhance the -
development of a competitive market. CG&E notes that, currently, several competitive
suppliers are active in CG&E's service territory and consumers should be able to obtain
service from these suppliers during the term of the stipulation (CG&E Ex. 12, at 11). In
addition, by adding fuel and purchased power to the price to compare, which are adjusted
quarterly, and making the RSC avoidable by up to 25 percent of load, CG&E witness
Steffen claimed that the stipulation enhances the oKportunities for competitive suppliers to
attract customers and become more well-established in CG&E’s service territory (CG&E
Ex. 12, at 11). In addition, under the stipulation, there are various subsidies that are
provided to market participants such as shopping credits, per kWh bill credits, and the
ab%lity of 25 percent of load by consumer class to bypass the RSC (CG&E Initial Brief at 43-
44},

GMEC similarly claims that the stipulation will enhance the development of a
competitive market. GMEC points to a price to compare for the first 25 percent of
switched load that is equivalent to little g, arguing that this will provide CRES marketers
with the opportunity to compete for residential load in CG&E's service territory, GMEC
also notes that the cost of fuel and economy purchased power are avoidable by shop
and that this will also encourage CRES market development. (GMEC Initial Brief at 10.

PSEG, OMG, CPS, and OCC discount the claims that the stipulation will encourage
development of a CRES market. PSEG argues that, rather than encourage the
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development of a market, the stipulation continues the status quo in which CG&E remains
the monopsony buyer and dominant supplier of power for the retail load in its service
territory, PSEG claims that this, in effect, immunizes CG&E’s generation from wholesale

and retail competition and eliminates any significant risk CG&E faces with respect to such
generation (PSEG Reply Brief at 3).

OCC claims that the price to compare under the stipulation is initially established
too low and it argues that this will hurt the development of competition (OCC Reply Brief
at 12). OCC cites to witness Corbin’s testimony that, under the stipulation, for the 75
percent or more of residential load that does not avoid the RSC, the stipulation creates the
same, higher generation rate for consumers in comparison with the original proposal by
CG&E, while Eua price to compare ig still initially too low {OCC Ex. 6, at a%'

OMG and CPS argue that the price to compare is equivalent to the unbundled cost
of generation from CG&E’s transition case, less the RTC and the RSC charges. OMG and
CPS note that CG&E's calculation of little g is not based on any actual sales. According to
OMG/CPS witness Lacey, little g is approximately 19 to 25 percent less than the
unbundled rate for the DS and DP tariff schedules and, therefore, CRES providers will
have to deliver power that is priced 19 to 25 percent less than CG&E's price at it last rate
increase case (OMG/CPS Brief at 25, 30; OMG Ex. 13, at Attachment FL.-3). Further, Mr.
Lacey testified that the stipulation price to compare is both lower than the incentivized
shopping credit for most commercial and industrial customers, and significantly lower
than the current shopping credit, resulting in a detrimental impact on competition (OMG
Ex. 13, at 10).

The Commission is very concerned about the impact that the stipulation may have
on competition, As part of the stipulation, the first 25 percent of a load for each customer
class that switches to a CRES avoids the RSC charge. While we note that the level of
switching for all nonresidential classes of customers has reached the 20 percent threshold,
there are two disturbing patterns that have emerged. First, the 20 percent level of
switching that was reached on July 16, 2002, fell below the 20 percent level on June 13,
2003, and has remained below that 20 percent threshold (CG&E Ex. 4, at attachment WLG-
1). Second, while the commercial and industrial classes exceeded the 20 percent level
during the 2002-2003 years, only the industrial class reached to the 25 percent level and,
even for that group, the 25 percent level was only maintained for three months. Clearly,
shopping by these customer classes does not exhibit the vigor that the Commission
envisioned. More encouragement to these customer classes is required. While it appears
that the price to compare for those customers who avoid the RSC is such that competition
will be encouraged, it also appears that competition may not be enhanced at the price to
compare for the remainder of the customers. Accordingly, we believe that the percentage
of shopping customers in these classes that can avoid the RSC charge should be increased
from the 25 percent level, as set forth'in the stipulation, to 50 percent of the customers in
the class. We believe that this will encourage the development of the nonresidential CRES
market in CG&E's service territory as was envisioned in 5B 3. We do not believe that this
modification is necessary for the residential market, as the percentage of residential
consumers who are shopping has never even approached the 25 percent level. With this
modification, we find that the stipulation is reasonably likely to enhance the development
of the retail market for generation in CG&E's territory.
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The Commission notes that, under paragraph 4(D) of the stipulation, nonresidential
consumers are required to provide a minimum of 90 days’ notice to CG&E of the effective
date of a contract with a CRES provider in order to be a part of the group that may avoid
the RSC. Based on the date of this opinion and order, this deadline may not be feasible for.
some customers. Therefore, with regard to any customer for whom notice is not feasible:
due to the date of this opinion and order, 60 days’ notice shall be provided to CG&E.

1. Compliance with Applicable Law

Competitive retail electric service is covered by Chapter 4928 of the Ohio Revised
Code, which is the codification of SB 3. The Ohio legislature stated that its policy is, inter
alia, to ensure the availability of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced electricity, on an unbundled basis; to ensure that diverse supplies and
suppliers give consumers effective choice over their selection of supplies and suppliers;
and fo ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a
competitive retail electric service or to a product or service other than retail electric service,
and vice versa. Section 4928.02, Ohio Revised Code.

In order to fulfill its goals, the legislature provided that each electric distribution
utility (EDU) is required to take certain actions, after its MDP, a time during which the

legislature anticipated that a competitive electric market would develop. The statute
provides as follows:

(A)  After its market development period, an electric distribution utility in
this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a market-based
standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service. Such offer shall

be filed with the public utilities commission under section 4909.18 of
the Revised Code.

(B)  After that market development period, each electric distribution
utility also shall offer customers within its certified territory an
option to purchase competitive retail electric service the price of
which is determined through a competitive bidding process. . . . At
the election of the electric distribution utility, and approval of the
commission, the competitive bidding option under this division may
be used as the market-based standard offer required by division (A)
of this section. The commission may determine at any time that a
competitive bidding process is not required, if other means to
accomplish generally the same option for customers is readily
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available in the market and a reasonable means for customer
participation is developed.

Section 4928.14, Ohio Revised Code.

The Commission has adopted rules to effectuate SB 3, including the provision of a -
market-based standard service offer and a competitive bidding process, under Section
4928.14, Ohio Revised Code. The Commission’s rules provide the following: :

(A) Pursuant to division (A) of section 4928.14 of the Revised Code, after
its market development period, each EDU in this state shall provide
consumers, on a comparable and nondiscriminatory basis within its
certified territory, a market-based standard service offer of all
competitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric
generation service. Pursuant to division (B) of section 4928.14 of the
Revised Code, each EDU also shall offer customers within its certified
territory an option to purchase competitive retail electric service the
price of which is determined through a competitive bidding process. .

(B)  The commission may waive any requirement of Chapter 4901:1-35 of
the Administrative Code for good cause shown or upon its own
motion.

(C) Notwithstanding the requirements of rule 4901:1-35-03 of the
Administrative Code and the attached appendices A and B of that
rule, the EDU may propose a plan for a standard service offer and/or
competitive bidding process that varies from these rules where there
is substantial support from a number of interested stakeholders.

Rule 4901:1-35-02, O.A.C.

In addition to provisions requiring a market-based standard service offer and a

competitive bidding process, Ohio law also includes a section addressing corporate
separation.

Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised
Code and beginning on the starting date of competitive retail electric
service, no electric utility shall engage in this state, eitﬁer directly or through
an affiliate, in the businesses of supplying a noncompetitive retail electric
service and supplying a competitive retail electric service, or in the
businesses of supplying a noncompetitive retail electric service and
supplying a product or service other than retail electric service, unless the
utility implements and operates under a corporate separation plan that is
approved by the public utilities commission under this section, is consistent

with the policy specified in section 4928.02 of the Revised, Code, and
achieves al! of the {listed goals].
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Section 4928.17(A), Ohio Revised Code.

The signatory parties submit that the stipulation satisfies policy goals of SB 3 and
does not violate any legal requirements. The nonsignatory parties disagree. The elements
of that disagreement will be discussed individually.

(a) e Stipulation End the Nonres]
Violati f Law or igsion Rule ?

The stipulation would terminate the MDP for nonresidential customers on
December 31, 2004, and for residential customers of December 31, 2005. {(Joint Ex. 1, at
Paras. 1, 2.) The parties dispuie whether or not this is permissible.

The termination of the MDP is controlled by both Ohio law and the ETP stipulation.
Section 4928.40(B)(2), Revised Code, provides that the MDP is not to end prior to
December 31, 2005, unless the Commission orders an earlier termination for a given
customer class on the basis that there is either 20 percent switching rate in that class or
effective competition in the utility’s certified territory. The ETP stipulation, as discussed
in the ETP opinion, provides that, while the MDP for residential consumers will not end
prior to December 31, 2005, CG&E may end the MDP for nonresidential consumers when
20 percent of a given class switches the purchase of its generation supply to a certified
supplier.l¢ Thus, the termination of the MDP for nonresidential customers on December

31, 2004, is only permissible if the Commission finds twenty percent switching for those
customers, or effective competition. '

OMA, in its initial post-hearing brief, argues that CG&E's attempt to end the
nonresidential MDP at this time should be rejected, as the level of switching in the
industrial class is less than 20 pertent. As support for its position, OMA points to the
testimony at the hearing by CG&E witness Stevie, who adopted the pre-filed testimony of
CG&E witness Greene. Mr. Stevie, according to OMA, was “correcting the pre-filed
testimony” in statinithat the industrial switching level is 19.87 percent. OMA also notes
that Staff witness Cahaan stated that he had concluded that the aipmpriate level had been

switched only on the basis of CG&E's representation that it had reached 20 percent.
(OMA Brief at 2-3.)

CG&E replied to OMA's argument, stating that it has met both the 20 percent
threshold and the effective competition test. As to the threshold, CG&E asserts that Dr.
Stevie, by adopting Mr. Greene’s testimony, confirmed that CG&E reached the 20 percent
level during 2002. It notes that this evidence was not contradicted by any party and that
the statute does not require the threshold level to be maintained for any specified period of
time. The company also notes that effective competition is demonstrated by its having

10 The stipulation also provides that, in the event of a termination of the MDP prior to December 31, 2005,
the rate freeze on nonswitchin%]customers in that class, and the rate freeze for fransmission, distribution,
and ancillary service on switching customers will end. The shopping credits on switched customers

would continue through 2005. The RTC would continue to be collected through 2010. (ETP opinion at
6.)
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reached 20 percent switching and by the existence of five active CRES providers in its
territory. (CG&E Reply Brief at 41-43.)

The Commission finds that the statutory threshold of 20 percent has been met for all
nonresidential classes of customers of CG&E. CG&E witness Greene testified in writing as.
to the manner in which CG&E determines its level of switching and the level of switching;
that it was then experiencing. As of April 9, 2004, he reported that the commercial class
had 22.1 percent switched, the industrial class had 21.5 percent switched, the public
authority class had 19.5 percent switched, and the residential class had 5.0 percent
switched. At the hearing, Mr. Greene was not present, but his testimony was adopted and
sponsored by Dr. Stevie, with certain amendments. Although OMA describes Dr. Stevie’s
revision of Mr. Greene’s numbers as corrections, the actual testimony differs from that
conclusion. Dr. Stevie stated that he would “like to update the switching percentages.”
He supplied a new effective date for his numbers, bringing them current to May 14, 2004.
As of that date, the commercial class had risen to 22.04 percent, the industrial class had
fallen to 19.87 percent, the public authority class had increased to 20.37 percent and the
residential class had dropped to 4.9 percent. (Tr. I at 132-134.) It should also be noted
that Mr. Greene’s written testimony, adopted by Dr. Stevie, also included a chart showing
the history of customer switching by class. According to that information, the commercial
dlass first passed the 20 percent level on July 11, 2002, the industrial class on May 26, 2002,
and the public authority class on July 16, 2002, While the statute states that the MDP may
be ended early by a Commission finding that there is 20 percent switching, the
Commission does not construe that provision to require that the threshold must
necessarily be maintained until the date of the Commission’s determination. Rather, the
Commission may find that the level has been attained and that the company is therefore
eligible to request early termination.

In addition, the Commission finds that the statutorily required “effective
competition” in the nonresidential tlasses of customers of CG&E has been shown, on the
basis of (a) all three of those classes having surpassed 20 percent switching in 2002, (b) the
20 percent level having been maintained for the commerdial class through the present, for
the industrial class until the middie of 2004, and for the public authority class until July
2003, with no class having fallen off substantially from El‘é 20 percent level, and (c) the
presence of five active CRES suppliers in the territory. Therefore, it is permissible for the
nonresidential MDP to be terminated as of December 31, 2004.

by D ipulation offer a - by
Offer?

CG&E contends that the RSP established in the stipulation would offer a market-
based standard service offer, in compliance with the terms of Section 4928.14(A), Revised
Code. The company states that the RSP complies with the statute “because it is consistent
with other market prices for this service and is therefore reasonable.” (CG&E brief at 15.)
For purposes of showing such consistency, CG&E witness Judah L. Rose analyzed the
price to compare under the stipulation, comparing it with three other price determinations
to analyze whether or not it is “consistent with other market prices.”
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First, Mr. Rose considered the price that would result from the application of the
CMO MBSSO that was the subject of CG&E's initial application in this proceeding. Mr.
Rose's theory in doing so was that, since the CMO MBSSO is intended to recreate the price
that CRES providers would offer in a competitive market for one-year fixed price service
(CG&E Ex. 7, at 7), if the CMO MBSSO can be below the price to compare calculated

pursuant to the stipulation, then competitors could offer consumers lower prices (CG&E
Ex. 7, at 42; CG&E Ex. 8, at 3).

A basic understanding of the CMO MBSSO will be helpful in understanding M.
Rose’s analysis. The CMO MBSSO is based on monthly price indices in the “into Cinergy”
market. The CMO MBSSO would then adjust the base price to reflect a number of factors,
such as a reflection of the company’s payment of closer to the ask price than the bid price;
a covariance factor to cover the risk of unknown future usage; an estimated loss charge to
cover physical losses; a supply management fee to cover scheduling, balancing,
procurement and risk management, hourly adjustment, load following, odd lots and
floats, and migration; an operating risk adjustment to cover commodity-related risks such
as booking and settlement error, modeling error and forecasting; a credit adjustment to
cover uncollectible accounts; a fixed POLR rider to cover physical generating capacity; a
variable POLR rider to cover costs of call options related to the risk of customers returning
to CG&E; a market true-up adjustment to recoup costs of liquidating hedges related to
customers leaving CG&E; an adjustment to eliminate prices higher than the 98™ percentile,
and to subsequently track and recover those prices; and a flex down option to allow CG&E

to lower its price to meet competition in certain circumstances. (CG&E Initial Brief at 53~
54.)

In comparing the CMO MBSSO price with the prices under the stipulation, Mr.
Rose made alterations to the CMO MBSSO prices, lowering power prices (using 2003
levels rather than 2004), adding greater load shape information and nonblock pricin
using lower margins, and using lower supply management fees, which he stated might
come about due to lower costs, lower risks, or greater competition. (CG&E Ex. 8, at 2-3.)
CG&E asserts that certain of these adjustments “represent actual conditions that
reasonably could be expected to occur in the competitive market.” Others, it says, “are
reasonable because these cost components of the [CMO MBSSO] are likely to decrease over
time as CG&E and other competitors acquire more knowledge and experience in
providing competitive retail electric generation service in CG&E’s service territory.”
(CG&E Brief at 18.) Following these adjustments, Mr. Rose found that the CMO MBSSO
might be above, below, or close to the price to compare determined under the provisions
of the stipulation, depending on market conditions (I4. at 3). Mr. Rose thus proclaimed
that the stipulation price is “non-predatory and can support competition .. ..” (Id. at 3.)

Next, Mr. Rose compared the price under the stipulation to generation rates for
other Chio utilities. He found that these prices are comparable and conciuded that the
stipulation price is, therefore, not predatory. (Id. at4.)

Finally, CG&E’s witness Rose considered actual prices at which some CRES
providers have contracted to provide retail service. He stated that this comparison shows

that actual prices are below CG&E's likely price to compare under the stipulation. (id. at
4.)
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CG&E also contends that the rate to be charged under the stipulation is a market-
based standard service offer, as required by law, on other bases. The company points out
that, since it is a net purchaser of power in the wholesale market and the stipulation would
require it to charge its economy purchased power costs as part of its price to compare, the
stipulation would result in the equivalent of a wholesale market rate. {CG&E Brief at 23.)
CG&E also asserts that the rates in the stipulation compare favorably to other market
prices that were discussed by the Commission in its June 9, 2004, opinion and order in the.
post-MDP case for FirstEnergy Corp. In the Matter of the Applications of Ohio Edisor
Company, The Cleveland Electric llluminating Company and The Toledo Edison Company for
Authority to Continue and Modify Certain Regulatory Accounting Practices and Procedutres, for
Tariff Approvals and to Establish Rates and Other Charges Including Regulatory Transition
Charges Following the Market Development Period, Case No. 03-2144-EL-ATA (FirstEnergy
RSP case). Finally, the company reasons that the rates under the stipulation are market-
based since they result from arm’s length settlement negotiations among various
stakeholder groups. It cites the Commission’s decision in the DP&L RSP case as proof that
the Commission will accept this rationale for rates being market-based,

Staff comments that it believes the stipulation’s rates to be market based because
customers have an option to shop, because the stabilized price under the stipulation can be
changed by the same sorts of items that would drive changes in market prices, and

because of the signatory parties’ agreement to rates and processes for change under the
stipulation. (Staff Initial Brief at 6-7.) - _

The nonsignatory parties do not believe that the stipulation results in a market--
based standard service offer. OCC states, initially, that the rate in the stipulation is not
market based because “{a] proper market-based standard service offer would depend on
CG&E's purchases of electricity in the generation market . . ..” (OCC Brief at 12. See also
OCC Reply Brief at 18) Further, as the stipulation rate is based on a “legacy rate” fromi
CG&E's last rate case, OCC argues that it cannot, by definition, be a market-based rate. In
addition, OCC criticizes the stipulation rate on the bases that it is uncertain and unstable
from the point of view of the customers and that it is expensive, after consideration of the
various price adjustments that are included in the proposal (Id. at 13).

As to CG&E’s comparison of the stipulation rate with generation rates charged by
other utilities, OCC points out the testimony by OCC witness Talbot criticizing the
adjustments made by CG&E to the CMO MBSSO in its use of that rate as a comparison to
the stipulation rate. OCC argues that the “five major downward adjustments” to the CMO
MBSSO in this regard totally undermine its validity and render it worthless as a
comparison model. (/4. at 41-42; OCC Ex. 2, at6.)

OMG and CPS also argue against the rate in the stipulation being considered a
market-based rate. They note that ﬁmse rates “do not evolve from what a willing buyer
and willing seller would agree upon and thus cannot be considered 'market based.”
(OMG/CPS Brief at 30.) Further, OMG and CPS explain that, since the rate is based on the
unbundled cost of generation and subtracting regulatory transition costs, a CRES provider

would have to deliver generation at “19% to 25% less than CG&E did in its last rate case.”
(Id. at 30.)
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Like OCC, OMG and CPS attempt to refute CG&E witness Rose’ comparisons of the
stipulation rate with other data. OMG and CPS submit that the comparison with prices
being charged by CRES providers is not apptopriate, since the prices were 2003 prices for
2004 delivery, while the period in question is 2005-2008, and since the listed CRES prices
are for all classes of customers and for delivery in other service areas. OMG and CPS also
argue that the comparison with CMO MBSSO prices is unhelpful since the CMO MBSSO is

merely a “projection based on survey data and does not reflect what actual sales for a
future period may be. (Id. at 31-32.)

OPAE similarly argues that the stipulation does not include a market-based"
standard service offer. Rather, it reasons that there can be no market based standard .

service offer when it has been shown that there is no market that would support
competition. (OPAE Initial Brief at 4.}

PSEG also contends that the stipulation fails to adopt a market-based rate. It
describes the stipulation as putting in place a cost-based rate, noting that the stipulation’s
rates are based on CG&E's costs of providing generation service, as determined in its last

rate case, plus the RSC, plus recavery for certain types of incremental costs.” (PSEG Reply
Brief at 4, quoting CG&E Initial Brief at 32.)

.. The Commission finds that the rate under the stipulation is a market-based rate.
The Commission notes that Section 4928.14, Revised Code, allows it flexibility in
approving processes for determining market-based rates for the standard service offer.

e Commission finds that the stipulation was negotiated among five suppliers and
organizations representing various categories of consumers, from low income residential
consumers to large industrial users. The stipulation also includes provisions that provide
for changes to reflect changes in certain costs. In addition, the stipulation, as revised by
this opinion and order, allows the’ Commission to monitor the prices and confirm that,
over time, those prices remain market-based and that consumers have adequate options
for choosing among generation suppliers.

() e Stipulation Ing itive Biddi ?

~ As quoted above, Section 4928.14, Revised Code, requires that, after the end of the
MDP, an electric utility will provide a market-based standard service offer of all CRES
necessary to maintain essential electric service to consumers and the option to purchase
CRES at a price which is determined through a competitive bidding process. Section
4928.14, Revised Code, also provides that the competitive bidding process may be
replaced with other means to accomplish generally the same option for customers.

Under provision 13 of the stipulation, the parties agree that the Commission may
determine and implement a process to test CG&E’s price to compare against the market
price, using the price for the first 25 percent of load of each consumer class to switch to a
CRES provider. Also, under the stipulation, if the price to compare is significantl
different than the bid price, either the Commission or CG&E may begin discussions th
all parties to continue, amend, or terminate the stipulation.
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CG&E contends that this provision of the stipulation complies with Section
4928.14(B), Revised Code. CG&E points out that the Commission may, under the statute,
determine at any time that a competitive bidding process is not required, if other means to
accomplish generally the same option for custorners is readily available in the market and
a reasonable means for customer participation is developed (CG&E Initial Brief at 24-25).
CG&F daims that, since under the stipulation, the Commission may at any time determine
and implement a competitive bidding process to test CG&E's price to compare against the
market price, it complies with the statute. CG&E also argues that the stipulation complies
with the statute because it provides an option for the Commission to conduct a
competitive bidding process at any time, including terms that permit consumers to receive
the information necessary to evaluate and choose winning bidders, and a process for the
parties to modify or terminate the stipulation if the price to compare is significantly’
different from the bid price (CG&E Initial Brief at 26).

In the alternative, CG&E requests that the Commission find that a competitive
bidding process is not required because other means to accomplish generally the same
option for customers are readily available in the market and a reasonable means exists for
customer participation. According to CG&E, the other means to accomplish the same
result are the competitive bidding process provided under the stipulation, the option to
purchase power directly from CRES providers, the option to aggregate, and the option to
purchase power from CG&E at a market-based rate (CG&E Initial Brief at 27). Finally,
CG&E argues that its market-based rates are ez}t:‘:raimt to a competitively bid rate, given
that: (1) the stipulation provides for CG&E to ge its economy purchased power costs
as part of its price to compare;l! (2) CG&E is a net purchaser of power;!2 and (3) given
OCC witness Neil H. Talbot's testimony at hearing that this will result in the equivalent of
a wholesale market rate.13 To the extent that the stipulation also contains unavoidable
generation charges, CG&E believes that these charges are appropriate compensation to
CG&E for providing POLR service. (CG&E Initial Brief at 27.)

OPAE, PSEG, OMG, CPS, and OCC all argue that Provision 13 of the stipulation
fails to meet the requirements of Section 4909.14(B), Revised Code. They claim that the
system proposed in the stipulation isn’t actually available to customers because it only
provides a process to test whether the market can produce rates that are lower than or
competitive with the rates established by the RSP. And, if those rates could be lower than
or competitive with the stipulation’s rates, it only provides that discussions on what steps
to take will begin. Further, they argue that the term “significantly different” is not defined
and that there is no guarantee that any winning bid will actually be selected. As a result,
they claim that few if any bids will actually be submitted. They also argue that the
stipulation is inconsistent with the Commission’s decision in the FirstEnergy RSP case, in
which the Commission intends to use the results of a competitive bidding process if the
rates are found to be competitive. These parties urge the Commission to consider placing
on CG&E the same directives it placed upon FirstEnergy in its RSP, They also argue that
system in the stipulation fails to follow current administrative rules relating to competitive
bidding processes. They argue that the rules require, among other E-Lings, at the

11 Joint Exhibit 1 at 13.
12 CG&E Exhibit 11 at Attachment JPS-7.
13 Tr. IV at 95-96.
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competitive bidding process be conducted by a third party auctioneer; that there be at least
two bids, one for residential and small commercial and the other for large commercial and
industrial customers; and that the competitive bid-out be for a fixed price. Finally, they
urge the Commission to consider other directives such as following a declining clock
auction, as used in the New Jersey model referenced by the Commission in its FirstEner
order, or using a process of generation service procurement, such as a portfolio appmagz
in order to provide the greatest benefit for customers.

As we have previously stated in the FirstEnergy RSP case, the Commission has
substantial discretion in approving the process for a market-based standard service offer
and competitive bidding process. We find that the procedure established by the
stipulation offers a reasonable alternative to a more traditional competitive bidding
process, tlp;';)vides for a reasonable means of customer participation through the various
options that are open to customers under the RSP, and fulfills the statutory requirements
for a competitive bidding process. We are not directing that a bidding process be:
conducted by CG&E at this time as was required in the FirstEnergy RSP case, as the
amount of competition and the current pricing levels distinguish the two situations.

D Is ipulation Discrimi

As noted above, Section 4928.14, Revised Code, requires that service provided by
EDUs be nondiscriminatory. OCC contends that the stipulation discriminates against
those consumers who do not fall within the first 25 percent to switch, as they will not be
able to avoid the RSC (OCC Brief at 31). Specifically, OCC notes that residential
consumers who are aiready switched when the plan goes into effect will not have to
submit a request to avoid the RSC (Id. at 33) and that not all customers will have equal
opportunity to learn about or participate in the possible avoidance of the RSC (Id. at 34),

CG&E argues that similarly situated consumers would be charged the same rates
and dissimilar consumers would be charged different prices. CG&E believes that the
stipulation is not discriminatory, as similar customers contacting the company at the same
time would be treated similarly and because every consumer has an equal opportunity t6
avoid the RSC (CG&E Initial Brief at 35-36). To these arguments, OCC replies that the
stipulation is an “invitation to pervasive discrimination” and that not all consumers do
have equal access, since some are “grandfathered.” (OCC Reply Brief at 25-26.)

The Commission does not find that there is material discrimination present in the
stipulation. While some consumers will be “grandfathered” due to their having switched
to a CRES provider prior to January 1, 2006, any consumer may become a part of that
group. The Commission also does not believe that there is any evidence that lack of
knowledge of the program may be used to discriminate against some consumers.
Therefore, the Commission finds that the stipulation is nondiscriminatory.

{e) AAC in the Stipulati bsidy, is i i-
Competitive, or is it Unreasonable?

OMG and CPS urge the Commission to find that the stipulation creates a subsidy
from shopping customers to standard service offer customers, due to the fact that certain
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costs of generation are made unavoidable rather than being part of the cost to compare.
Cross-subsidies are prohibited by Section 4928.02(G), Revised Code. Specifically, OMG:
and CPS reason that environmental compliance costs and homeland security costs should
be part of the cost of generation (and therefore avoidable by shopping consumers), since
any entity which generates electric power must comply with these requirements. This is
inequitable, and creates a subsidy, according to OMG and CPS, since the shopping
consumers do not buy the power that is generated in consequence of the payment of these
costs. Rather, OMG and CPS note that tﬁe shoppers must pay similar costs to their CRES
providers. {OMG/CPS Brief at 15-18.)

Similarly, OMG and CPS argue that the cost of CG&E's reserve margin is also a
generation expense that should be avoidable by shoppers. OMG and CPS point out that a
nonresidential shopping customer who avoids the RSP would get no benefit from CG&E's
reserve matgin, as t{::tl customer would be required to waive POLR service. {Id. at 20-23.)
In addition, OMG and CPS submit that no capacity for returning shoppers will be needed

after MISO Day 2, since the task of balancing demand and generation will then be the task
of MISO (Id. at 23, 25).

CG&E responds to these arguments by stating that the payment to CG&E by
shoppers, for environmental, security, tax, emissions allowances, and reserve capacity, is
intended to compensate CG&E for its statutory POLR service (CG&E Reply Brief at 19). It
also suggests that, under MISO Day 2, the CRES providers will not have to hold reserve
capacity but may, instead, rely on CG&E’s reserve capacity (Id. at 20). Finally, as to
MISO's capacity management, CG&E stresses that OMG witness McNamara's testimony
confirmed that MISO will provide economic efficiencies in the capacity market sometime
after Day 2 begins (4. at ZZEW

OMG and CPS note further that nonresidential shoppers who avoid the RSC may
not return to standard service offer but, rather, can only return to CG&E at CG&E’s
highest incremental cost. Thus, OMG and CPS say, it is illogical to charge those customers
for the costs to comply with environmental and security requirements for plants that are
not pledged to serve them. (OMG/CPS Reply Brief at 18.) OMG and CPS, finally, note
that power that is not sold by CG&E to shoppers is available for it to sell on the wholesale

market, thereby enabling it to recover more of its environmental and security costs. (Id. at
18-19.)

The stipulation provides that, on an annual basis, CG&E may increase its AAC
charge, based on increases in its expenses related to environmental costs, emissions
charges, homeland security, taxes, and excess capacity. Pursuant to that document, the
increases in these charges are capped at eight percent of “little g” for nontesidential
consumers and are capped on a sliding scale of five to eight percent of “little g” for
residential consumers (with 2005 collections waived for residential consumers). The
proposal would allow the company, however, to increase the AAC charge by six percent
annually, without any showing of actual increased charges. All of that AAC charge under

the stipulation is to be paid by all consumers, regardless of what provider supplies their
generation service.
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The Commission does not find that the AAC creates a subsidy, as CG&E does have
expenses related to its statutory obligation to provide POLR service. However, as
discussed below, the Commission does have certain concerns regarding the appropriate

reserve capacity and the reasonableness of the system for determining appropriate annual
increases. ' :

(1)  Reserve Capacity

OMG and CPS argue that, under the stipulation, a separate reserve margin cost is
part of the AAC charge that is applied to all customers, those shopping and those not
shopping. They also complain that CG&E seeks a reserve margin of 17 percent of its
anticipated total peak demand on its system, priced at $64 per kWh per year. According to
witness Steffens, the cost of the reserve margin in the AAC calculation will exceed $52
miltion for the first year, or close to half of all AAC charges (CG&E application at 7; Joint
Ex. 1, attachment JPS-7). OMG and CPS claim that, under the stipulation, despite
commercial and industrial customers having paid for POLR service, they are not assured
of firm service because they must prepare to be disconnected if insufficent power is
available despite their having paid for reserve margin (OMG/CPS Brief at 22). OMG and
CPS argue that, because these customers are not assured of firm service, they should not
be charged a POLR fee to insure firm service.

OMG and CPS also claim that CG&E should not purchase capacity rights beyond
the needs of standard service offer customers beyond MISO Day 2. First, OMG and CPS
argue that there is no evidence in the record that capacity will not be available in the
market in 2005 or beyond (OMG/CPS Brief at 24). Further, because the stipulation
reg:tires returning customers to pay the incremental cost of obtaining back-up service,
CG&E is at little financial risk other than for collecting payment. OMG and CFS also claim
that, prior to MISO Day 2, CG&E remains responsible for securing sufficient capacity in
the event a shopping customer’s CRES provider fails. However, under MISO Day 2,
CG&E no longer should purchase capacity rights beyond the needs of its 550 customers
because (a) balmdntﬁ demand and generation will then be the task of MISO and {(b)
market participants that are provided generation will be charged according to the MISO
tariff and will have to post appropriate security (OMG/CPS Brief at 23). Further, OMG
and CPS contend that no strong case has been made for the claim that CG&E should
purchase an additional amount of reserve capacity to cover a defaulting CRES provider.
OMG and CPS claim that, because reserve margins are a reliability cost of providing
generation, the cost of the reserve margins should be in the generation component and not
in the unavoidable AAC charge (OMG/CPS Brief at 24-25).

Discussing the reserves planned under the company’s filings, prior to the
stipulation, OCC states that CG&E does not need to hold a reserve margin to meet the
entire load in its service territory. It cites to OCC witness Talbot's testimony that the East
Central Area Reliability Council (ECAR) has projected reserve margins of over 38 percent
through 2008 (OCC Ex. 1, at 56). OCC claims that, with this much capacity available in the
region, CG&E should recover costs for just enough reserve margin to meet its own load.
OCC also argues that the level of risk associated with supplier default and customer return
is too uncertain to justify any level of coverage of the risk. OCC claims that much of the
risk of default is mitigated because CG&E requires CRES providers to meet certain

o e 00400




e,

=N

03-93-EL-ATA, et al. -31-

financial and technical criteria and because suppliers provide financial guarantees to cover

the risk of default. Thus, according to OCC, a lower level of coverage is needed. {OCC
Brief at 49-50.)

CG&E asserts that OMG and CPS's arguments regarding the reserve capacity are
without merit. It contends that a reserve capacity is necessary for it to maintain a firm
supply of competitive retail electric generation service for all consumers. It argues that
winning bidders do not have the statutory POLR obligation set forth in Section 4928.14(A),
Revised Code and can walk away from their contract obligations while CG&E still has the
POLR obligation for the reserve capacity at the market price (CG&E Reply Brief at 20).
Further, under Provision 11 of the stipulation, the reserve capacity costs for CRES
providers will be reduced when MISO Day 2 becomes effective because CRES providers
will be permitted to rely on CG&E's reserve capacity at no charge (Jt. Ex. 1, at 2). CG&E
also claims that OMG and CPS mischaracterize Mr. McNamara’s testimony and that he
noted that MISO will provide economic efficiencies in the capacity markets and that such
efficiencies will not be available for one to three years after the Day 2 market begins in
March 2005, if at all (Tr. VI at 4647). According to CG&E, Mr. McNamara also testified
that, if CG&E has low cost capacity it should maintain it to provide a cost advantage for its
consumers, because this will benefit all consumers (CG&E Brief at 22-23; Tr. V1 at 46-47).

In its brief, IEU cites to Constellation witness Michael Smith, who testified that a
Day 2 market, implemented by MISO, would provide centralized dispatch of generation,
day-ahead and real-time energy markets, and locational market pricing. However, he also
noted that implementation of the MISO Day 2 market will enhance overall system
reliability. While IEU notes that the development of an effective market has been more
difficult and taken longer than expected, IEU claims that the market continues to develop
safely and will protect consumers against market deficiencies. (IEU Initial Brief at 10, 13.)

The evidence demonstrates that the reserve margin parameters, as set forth in the
stipulation, as modified, are reasonable, As noted by CG&E, CRES providers of
generation have no POLR obligation. As a result, these entities can decline to provide
power and, in that event, the Commission will require CG&E to provide service, thus
necessitating reserve capacity. Paragraph five of the stipulation also allows market
participants to rely on CG&E's reserve capacity to ensure compliance with an RTO's or
state’s reliability obligation. At this point in time, the Commission finds reasonable the
reserve capacity levels established in the stipulation, as those levels impact the stipulation.
during 2005. Nevertheless, the nonsignatory parties raise a legitimate issue whether,
under MISO Day 2, CG&E should purchase capacity rights beyond the needs of S5O
customers, because MISO will have tEe obligation to balance demand and generation. As
will be discussed in the next section, the Commission will require CG&E to obtain
Commission approval for any increases in the AAC. Therefore, the Commission will be in
a position to continue to review the actual impact of MISO Day 2 on CG&E’s costs and
need to provide reserve capacity after MISO Day 2 has gone into effect.

(2) m for Determinin: ases to AAC

As described above, the stipulation would provide for a minimum level of annual
increases to the AAC (six percent) and a maximum level of such increases (eight percent,
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after proof of corresponding costs). The Commission is concerned that this system may be
fair and reasonable to neither consumers nor the company. The automatic floor would
impose on consumers an increase when no increase might be warranted, The cap would
limit the company’s recovery of legitimate expenses. Therefore, rather than instituting an
artificial floor and cap onege AAC increases, the Commission will, when requested by
CG&E but no more often than annually,!4 determine the appropriate level of ]].ivossible‘
increase in the AAC charge, and the appropriate level of avoidability by shopping
customers, on the basis of its consideration of CG&E’s proven expenses in these categories,
the development of the market in each consumer class, off-system sales by CG&E in the:
marketplace, the impact of MISO Day 2 on the market, and such other factors as it may
deem appropriate from time to ime. No increases in the AAC will be allowed without
Commission approval. It is the Commission’s goal to ensure that prices remain market-
based and that consumers have adequate options for choosing alternate generation
suppliers, while assuring a reasonable level of revenue stability for the company.

In Attachment JPS-2 of the stipulation, CG&E presented calculations of its 2004
costs for reserve margin, emission allowances, environmental compliance, homeland
security, and taxes, a portion of which CG&E seeks to recover in 2005. Those costs total
$107,514,533, according to CG&E. The calculation continues by finding that those costs
would allow CG&E an eight percent AAC increase under the terms ofrﬁle stipulation, all
of which would be paid by all consumers, whether they purchase their generation from
CG&E or from a CRES provider.

It was the intent of the signatory parties to determine, in the stipulation, the
appropriate AAC increase for 2005. The Commission has no reason to dispute the
accuracy of the figures presented by CG&E for its 2004 costs in these categories. However,
the Commission is convinced that CG&E may be recovering some percentage of these
costs through off-system sales and, also, is aware that MISO Day 2 is scheduled to take
effect on March 1, 2005. The Comthission is also cognizant of the rate shock that would
result from a dramatic increase in a single year. Therefore, the Commission will only
allow costs of $53,757,267 to be considered in justifying the AAC increase for 2005, as
compared with the $60,172,508 that would have been recoverable pursuant to the eight
percent cap under the stipulation.

With regard to development of the nonresidential generation market in 2005, the
Commission notes that approximately 20 percent of each nonresidential consumer class is
shopping. This reflects some progress in tﬁ:r development of the market. According to the
testimony of CG&E witness Greene, all three nonresidential classes of consumers reached
a 20 percent shopping level between May 26, 2002, and July 16, 2002. Since that time,
however, they have all remained within a few percentage points of that level. (Attachment
WLG-1 to CG&E Ex. 4.) In order to ensure that shipping levels continue to increase, the
Commission finds that addditional encouragement of this market is appropriate. Upon
consideration of all of these factors, the Commission finds that 100 percent of the AAC
should therefore be avoidable by shopping consumers during 2005. Further, to ensure the
competitive market continues to develop, both the amount of recovery and the percentage

14 The Commission suggests that CG&E coordinate any requests that it may make to the Commission for
AAC increases with periodic filings that it may be required to make with MISO.
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that may be avoidable will be reviewed by the Comimission when it considers the AAC for
subsequent years, based on the facts as they then appear.

Because the AAC is intended to compensate CG&E for its POLR responsibilities,
and because the Commission, after the modifications in this opinion and order, will be in a
position to monitor at least the company’s expenses, the market, trading activities by the
company, and the workings of MISO, the Commission finds that the increase to the AAC.
for 2005 and the level of unavoidability of the AAC for 2005 that are authorized in this
opinion and order will be reasonable, not anticompetitive, and not likely to create a
subsidy. The Commission will determine whether any subsequent AAC increases or
changes to the level of avoidability are reasonable, not anticompetitive, and not likely to
create a subsidy, at the time that it considers any such application from the company.

()  Should the Stipulation Require CG&E to Complete its
Corporate Separation?

Section 4928.17, Revised Code, prohibits electric utilities from engaging in certain
noncompetitive and competitive businesses unless it implements and operates under a
corporate separation plan which satisfies a number of conditions. Under the ETP opinion,
CG&E had a corporate separation plan that required it to complete its structural
separation by the end of 2004. The stipulation provides that CG&E would not be required
to transfer generating assets to an electric wholesale generator by the end of 2004.
Approval of this provision would thus be an amendment of its corporate separation plan.

OCC; OMG, and CPS submit that CG&E should be required to comply with its
existing corporate separation plan and statutory provisions, and should not be permitted
to retain ownership of its generation assets. While the Commission has some flexibility to .
allow complete structural separation to be delayed for a period of time for good cause;
OCC asserts that this i?'lexil:)ilil'{l is not unlimited as to time. OCC notes that the terms of

the stipulation do not explain how the goals of structural separation will be met without
actual structural separation. {OCC Brief at 17-20.)

OMG and CPS reason that corporate separation was discussed in the ETP
stipulation and, thus, should not be changed in the stipulation, which is not signed by all
of the parties to the ETP stipulation. It also argues that the failure to separate its
generation facilities is dearly prohibited by Section 4928.17, Revised Cade. From a policy
standpoint, OMG and CPS point out that, without corporate separation, CG&E could use

its utility assets to secure its general obligations, including those from its energy trading
activities. (OMG/CPS Brief at 11-15.)

CG&E counters OCC, OMG, and CPS's concerns, indicating that it is operating

| under a Commission-approved separation plan, in accordance with the provisions of
Section 4928.17(A), Revised Code, After the MDP, CG&E says that it will only be

providing the market-based standard service offer and/or the comgtitive bidding process

as required by Section 4928.14, Revised Code. It notes that there was no evidence

introduced at the hearing that would support an argument that CG&E, by not structurally

separating, would give itself or any affiliate an undue advantage. CG&E stresses that, in
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’, order to provide service at stable rates, it must retain its generating assets. (CG&E Reply
] Brief at 23-31.) _

The Commission finds that it is reasonable for CG&E to retain its generating assets
during the period in which it is committing to provide stabilized rates. It would not be
appropriate to ask the company to stabilize its rates and then to deny it the opportunity to
do so. Therefore, CG&E's corporate separation plan shall be amended to allow it to retain
its generating assets through 2008, after which time the stabilized prices under the
stipulation will terminate and corporate separation should be reconsidered. It should be
noted that, if the company does not implement the stipulation as modified by this opinion
and order, then full separation should be established as directed, and under the time
frames established in, the ETP opinion.

(g tion of Distributi fi Viola
Cap of SB 32

The stipulation would allow CG&E to establish accounting deferrals for the
difference between (a) CG&E's current revenue requirement on the net capital investment
related to its distribution business and (b) the revenue requirement on CG&E’s capital
investment in its electric distribution business from July 1, 2004, through December 31,
2005, The amounts deferred would be recovered over a period of five years, starting on
January 1, 2006. (Jt. Ex. 1, at11-12.)

OCC opposes this aspect of the stipulation. It refers to the rate cap provision of SB 3
which states that “the total of all unbundled components in the rate unbundling plan are
capped and shall equal during the market development period . . . the total of all rates and
chﬁs in effect under the applicable bundled schedule of the electric utility . .. in effect
on date before the effective date of this section . . ..” Section 4928.34(A)(6), Revised
Code. OCC contends that, by deferring the cost of capital investments made between July
2004 and December 2005, and recovering those costs subsequently, CG&E would render
the rate cap provision meaningless. {OCC Brief at 24-27) '

CG&E controverts OCC's argument, stating that accounting deferrals are not rate
increases. The company contends that, since rates would not rise as a result of distribution
cost increases until after the end of the MDP, there can be no violation of the rate freeze.
(CG&E Reply Brief at 36-37.)

The Commission finds that, while deferrals are not rate increases, the amounts that
would be deferred under the stipulation are representative of amounts that ultimately may
be charged to customers. Those costs, if and when ultimately recovered, would be based

on accruals during the MDP, and the deferrals would therefore violate the rate cap under
SB 3.

The termination of the MDP is therefore a critical factor in determining the legality
of the distribution deferrals. Under the stipulation, the MDP for residential consumers
will continue through December 31, 2005. The MDP for nonresidential consumers will end
with the effective date of this opinion and order. However, CG&E could have requested
that the nonresidential consumers’ MDP be terminated as early as May or July, 2002
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(depending on the class), on the basis that all classes of nonresidential consumers had then-
surpassed the 20 percent shopping level. Therefore, the Commission finds that it is
appropriate to allow CG&E to defer, for future recovery, the identified distribution costs
for July 1, 2004, through December 31, 2005, as set forth in the stipulation with regard to
nonresidential consumers. As set forth in the stipulation, the rate design for recovery of.
these deferrals would be determined in CG&E’s next electric distribution base rate case (Jt.
Ex. 1, at 12). Because the same cannot be said for the residential class of customers, we will
not allow such deferrals for residential consurners.

{(h) the Stipulation’s isi i
Nonresidential Customers to CG&E after Shopping
Reasonable?

The stipulation states that nonresidential consumers who have been served by a
CRES provider and who have avoided paying the RSC will, upon their return to CG&E,
have no guarantee of power (having waived their statutory POLR righis) and, if there is
ower available, will have to pay CG&E a market rate which is the higher of (a) the
ighest purchased power costs incurred by CG&E or by any affiliate to serve any of
CG&E’s consumers during the applicable calendar month or (b) the highest cost
generation dispatched by CG&E or by any affiliate to serve any of CG&E'’s consumers
during the applicable calendar month (Jt. Ex. 1, at 9-10).

OMG and CPS complain that this provision of the stipulation, in practical effect,
forces a returning shopper to pay the highest power prices in the service areas of CG&E, or
its affiliates in Kentucky and Indiana. OMG and CPS request that the Commission treat
this provision in the same way that it handled a similar issue in FirstEnergy RSP case,
requiring the market for analyzing and specifying market pricing to be that market served
by the utility company in question. (OMG/CPS Brief at 19-20.) _

The Commission finds that, as in the FirstEnergy RSP case, the issue of the price for
returning customers is crucial for marketers and aggregators to offer ccto)rzlpetitive products
and for the appropriate risks to be imposed on those customers. We believe the relevant
market for analyzing and specifying market pricing is that served by CG&E. Relevant
market pricing for customers refurning to generation service provided by CG&E needs,
therefore, to be a market-based price for CG&E alone. In addition, under the stipulation
provision 4D, some classes of s]l?nopping customers must agree to waive their statutory
rights to POLR service if no generation is available, and be subject to disconnection. The
Commission will not sanction a stipulation provision that requires any consumers to
waive their statutory POLR rights. Although the Commission will permit CG&E to charge
returning nonresidential consumers a market price, it must, by law, provide service to
those consumers when requested to do so. Section 4933.83, Revised Code.

We are satisfied with CG&E’s explanation that its customers have first call on the
East Bend, Miami Fort No. 6, and Woodsdale Units until they are transferred to ULH&P.
After that transfer, expenses related to those units will no longer be included in the

_calculation of the AAC. (Tr. IV at 83-84; CG&E Reply Brief at 21.)
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2. Compliance with ETP Stipylation

The electric service provided by CG&E is also controlled by the ETP stipulation and
the ETP opinion that adopted them. OCC reasons that the doctrine of collateral estoppel
bars relitigation of the ETP stipulation. Further, OCC urges the Commission to determine
that a stipulation cannot be modified without the consent of all of the parties to that
agreement. (OCC Brief at 20-23.) Without the consent of all parties to a stipulation, the

Commission will not undertake lightly the task of modifying terms of a stipulation
approved by the Commission.

Certain of the nonsignatory parties allege that a number of provisions in the
stipulation violate the ETP stipulation.!® The clearest of these violations involves the dates
on which the collection of the RTC from residential consumers will end and on which the
five percent reduction in generation prices for residential consumers will end. The ETP
stipulation, in paragraph nine, provides that, with regard to residential customers, they
will be allowed a five percent discount on generation through the end of 2005 and they
will pay RTC only through the end of 2008. The stipulation, on the other hand, specifies
that the five percent discount will continue through 2008 and the RTC will be payable
through 2010, for residential consumers (Jt. Ex. 1, at 16, 19). However, the stipulation goes
on to g%rovide that if the Commission will not extend the residential payment of RTC

through 2010, then CG&E will terminate the five percent discount as of the end of 2004 (Id.
at19).

CG&E supports the legitimacy of the stipulation by noting that the ETP stipulation
did not require CG&E to extend the discount past 2005. It points out that Section
4928.40(C), Revised Code, allows the discount to remain in effect for such portion of the
MDP as the Commission determines. CG&E believes that it is reasonable for it te recover
additional RTC in exchange for continuing the discount. (CG&E Reply Brief at 36-39.)

QCC also points to Section 4928.40(C), Revised Code, to support its contention that
the discount may be terminated only if it is “unduly discouraging market entry by . .,
alternative suppliers.” It asserts that the record in this case does not support a finding of
undue discouraging of market entry. (OCC Brief at 29-31.)

The Commission will not allow the RTC collection from residential consumers to be
extended beyond 2008 as this would directly violate the ETP stipulation. Therefore, under
the stipulation, CG&E would refuse to extend the residential discount. While the
Commission can not require the extension of the discount past 2005, there is no evidence
on the record to support ending the discount before December 31, 2005. Therefore, the

15 The Commission would also note that the ETP opinion allowed CG&E to recover, as a part of the RTC,
certain costs for purchasing power, transferring generation assets to an exempt wholesale generator, and
accounting for shopping incentives. Since (1) the transfer of generation assets has not been completed,
(b) the cost of purcﬁased power will be recovered during 2005 under the stipulation, and (¢) the MDP for
nonresidential customers is ended, thereby eliminating the obligation for any new shopping credits, the
Commission believes that certain of these costs may be over-counted. However, there is no evidence on
the record as to this issue. Thus, the Commission cannot evaluate the extent to which, if any, this may be
a problem. The Commission expects the company to account for these items appropriately.
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discount must remain in place through December 31, 2005, and will not end at the end of
2004 pursuant to the stipulation.

FIND OF FACT CONCLUSIONS O W:

(1) On January 10, 2004, CG&E filed an application for authority to
modify its nonresidential generation rates to provide for a
competitive market option for rates subsequent to its MDP.

(2)  On October 8, 2004, CG&E filed applications for authority to
modify its current accounting procedures to allow it to defer certain
costs related to its participation in MISO and related to its
investment in transmission and distribution facilities, and for
authority to establish a capital investment rider to recover the
deferred transmission and distribution costs.

(3) A local public hearing was held on April 22, 2004, in Ciricinnati.
The evidentiary hearing commenced on May 17, 2004, and was
continued. The evidentiary hearing began again on May 20, 2004,
and concluded on June 1, 2004.

(4) A stipulation, groposin to resolve all of the issues in these cases
but not signed by all of the parties, was filed on May 19, 2004.

(5)  The ultimate issue for the Commission’s determination is whether
the stipulation, which embodies considerable time and effort by the
signatory parties, is reasonable and should be adopted, In
considering the reasonableness of a stipulation, the Commission
has used the following criteria:

(@) s the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b)  Does the settlement, as a package, benefit ratepayers
and the public interest?

(c) Does the settlement  package violate any important
regulatory principle or practice?

(6) The Commission finds that the stipulation meets the three listed
criteria, when modified as follows: {(a) to require Commission
approval for all changes in the amount or avoidability of the AAC,
and to provide that the Commission, in evaluating such changes,
would consider cost savings as well as increases, (b) to allow the
AAC to be avoidable during 2005, {c) to eliminate the cap on the
increases in the AAC, (d) to increase the percentage of
nonresidential shopping customers who may avoid paying the RSC
from 25 percent to 50 percent, (e) to require Commission approval
for all increases in the amount of recovery of fuel and economy
power purchases, {f) to allow the deferral of certain distribution
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expenses only with regard to nonresidential consumers, (g} to
require that residential consumers pay RTC charges only through
2008 and receive a five percent discount on ﬂg‘eneration charges
through 2005, (h) to require the calculation of the incremental cost
of power, for purposes of the price to be paid by nonresidential
shopping consumers upon their return to CG&E, on the basis of
costs incurred only by CG&E, not by its affiliates, (i) to prohibit
CG&E from requiring nonresidential consumers to waive their
statutory POLR rights, (j) to provide that, if CG&E does not
implement the stipulation as modified, CG&E will be required to
establish full corporate separation, and (k) to allow certain notices
to CG&E with regard to consumers which have contracts with
CRES providers to be made with only 60 days’ notice for all notices
to be delivered prior to January 1, 2005.

(7)  The RSP set forth in the stipulation, as modified by this opinion
and order, balances three objectives: (a) rate certainty, (b) financial

stability for CG&F, and (c) the further development of competitive
markets.

(8)  All nonresidential customer classes of CG&E have attained at least

20 percent switching, thereby allowing the MDP to end for all
nonresidential classes. -

It is, therefore,

ORDERED, That the stipulation be approved, to the extent and subject to the
modifications and conditions set forth above. Itis, further,

ORDERED, that OCC’s request to reopen this proceeding be denied. Itis, further,

ORDERED, That CG&E file tariffs for Commission approval that reflect the terms of
the stipulation, as modified by this order within 75 days. Itis, further

ORDERED, That CG&E file proposed transmission costs riders for review by
Commission staff. Itis, further,

ORDERED, That CG&E file its proposed residential demand side management
tracker for review by Commission staff. It is, further,

ORDERED, That CG&F’s accounting deferrals be approved. It is, further,

ORDERED, That, if CG&E does not implement the stipulation as modified by this

opinion and order, then CG&E must fully separate its generating assets as directed in the
Commission’s ETP order. [t is, further,
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ORDERED, That a copy of this opinion and order be served upon all parties of

record.
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Market Development Period.
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CONCURRING ON OF AN ALAN R. SCHRIBER

When stakeholders gather “around the table” to reach consensus, there is clearly a
significant amount of give and take. In this Order, through the hard work of many parties,
there was a significant amount of agreement on so many of the issues, both simple and
arcane. For that, many are to be commended for the Stipulation that we were presented
with.

As is usually the case, however, there are those who are left by the wayside either
because their interests are not negotiable or because their status is thought to be non-
threatening to the outcome of the total package. It is the latter condition that has caused my
colleagues and me to make modifications to the Stipulation with which we were presented.
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Specifically, the commissioners turned their attention to the commercial and small
industrial {C & I) consumers that play a major role in our economy but, because of their
diversity and size, have had little voice in the establishment of cogent rate design; typically
the rates that they pay exceed those of other rate classes including residential. In this vein,
we felt it appropriate to modify the Stipulation. Most importantly, we believe that, because
of the extraordinary rates paid by C & I customers, the role of the marketplace in providing
competitive alternatives should be a large value-added proposition for doing business in
Ohio. As such, we have advocated opening up more possibilities for more customers with
regard to the magnitude of Cinergy’s generation that might be “avoided”. Furthermore, we
do not believe that shopping should be deterred by the prospect of paying for costs
associated exclusively with Cinergy’s generation. These might include the costs of reserves,
the costs of environment compliance, and security.

One should be mindful of the fact that customers who choose alternate suppliers of
electricity do not leave Cinergy in a lurch; power not sold direct to end-users can be sold in
the marketplace. Further, Cinergy proposes to establish its own retail affiliate. Presumably
it can be a formidable competitor in the market for C & I customers.

As a whole, I believe that lending credibility to the arguments of the commercial and
small industrial customers is in keeping with the objectives set forth by Ohio’s Governor. As
a member of his Jobs Cabinet, I am acutely aware of the importance of creating an
environment that eases the way for upstart businesses. This includes the cost of energy. It is
in this spirit that we chose to make the modifications that we did. I am also aware that
Cinergy’s financial well-being is critical to the delivery of power to southwest Ohio. Unlike
its customers, Cinergy has the ability to follow any number of regulatory paths to follow in

order to enhance its balance sheet, including the rate ca )
i @i\/‘-
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Cincinnati Gas & Electric Company to Modify
Its Nonresidential Generation Rates to
Provide for Market-Based Standard Service
Offer Pricing and to Establish an Alternative
Competitive-Bid Service Rate Option Sub-
sequent to the Market Development Period.

In the Matter of the Application of The
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Authority to Modify Current Accounting
Procedures for Certain Costs Associated with
the Midwest Independent Transmission
System Operator.
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BEFORE
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Case No. 03-93-EL-ATA
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ENTRY ON REHEARING

The Commission finds:

1

2)

The applicant, The Cincinnati Gas & Electric Company
(CG&E), filed applications in these matters to modify its
nonresidential generation rates to provide for market-based
standard service offer pricing and to establish an alternative
competitive-bid process subsequent to the end of the market
development period (MDP), to permit it to defer costs and
investments, and to establish a rider to recover certain capital
investments.

On September 29, 2004, the Commission issued its opinion
and order (opinion and order) in these proceedings. In the
opinion and order, the Commission approved, with certain
modifications, a stipulation (stipulation) filed by some of the
parties in the cases (signatory parties), including CG&E; staff
of the Commission (staff); FirstEnergy Solutions Corp. (FES);
Dominion Retail, Inc. (Dominion); Industrial Energy Users-
Ohio (IEU); Green Mountain Energy Company (GMEC); Ohio
Energy Group, Inc. (OEG); The Kroger Co. (Kroger); AK Steel

Shta 4o o gertify that the inages spjpearing zre an
acourats and complete reprodaction of a case file
dncuwnent deliversd 1 the regular courss of buasinesa
ceerhihoidon | & Q—« Date Provasged z "(f

Case No. 03-2079-EL-AAM

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA
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(3)

)

()

(6)

Corporation; Cognis Corp. (Cognis); People Working
Cooperatively (PWC); Communities United For Action; and
Ohio Hospital Association (OHA). Parties that did not sign
the stipulation (nonsignatory parties) include Ohio
Consumers’ Counsel {OCC); Constellation NewEnergy Inc.
(Constellation); MidAmerican Energy Company
(MidAmerican); Strategic Energy, LLC (Strategic); WPS
Energy Services, Inc. (WPS); Constellation Power Source, Inc.
(CPS); Ohio Partners for Affordable Energy (OPAE); The Ohio
Manufacturers’ Association (OMA); National Energy
Marketers Association; and PSEG Energy Resources & Trade
LLC. (Constellation, MidAmerican, Strategic, and WP5 may
be referred to collectively as Ohic Marketers Group (OMG).)

The stipulation provided, infer alia, for the establishment of a
rate stabilization plan for CG&E that would govern the rates
to be charged by CG&E from January 1, 2005, through
December 31, 2008 (with certain aspects of those rates also
extending through the end of 2010). The opinion and order
approved the stipulation while making a number of
modifications to its content.

Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Commission within 30 days
of the entry of the order upon the Commission’s journal.

On October 29, 2004, CG&E, OCC, OMG, and CPS filed
applications for rehearing.

In its application for rehearing, CG&E requests, in the
alternative, that the Commission either {a) reinstate the
stipulation without modification, (b) adopt CG&E’s
suggestions, as described in its application for rehearing, or (c)
“acknowledge and approve CG&E's statutory right to
implement its previously-filed market-based standard service
offer.” (CG&E's application for rehearing at 2.) CG&E also
sets forth twelve additional assignments of error that relate to
the Commission’s consideration and modification of the
stipulation in the opinion and order. Thus, CG&E's
application for rehearing actually sets forth thirteen
assignments of error, as follows:

(a)  In CG&E's first assignment of error, it contends
that the Commission erred in failing to adopt the
stipulation without modification and requests
that the Commission consider modifying the
opinion and order on the basis of its suggestions.
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(b)

(c)

(d)

(e)

(f)

In CG&LE’s second assignment of error, it
contends that the Commission erred in
purporting to establish the amount of the market
price that CG&E charges for its market-based
standard service offer (MBSS0), including the
rice to compare and provider of last resort
POLR) components and by retaining authority
to approve increases or decreases in the MBSSO
through annual rate reviews.

In CG&E's third assignment of error, it contends
that the Commission erred in finding that
additional regulatory transition charges (RTCs)
proposed in the stipulation to be assessed against
residential consumers during 2009 and 2010
would conflict with the stipulation and
recommendation approved in In the Matter of the
Application of The Cincinnati Gas & Electric
Company for Approval of its Electric Transition Plan,
Approval of Tariff Changes and New Tariffs,
Authority to Modify Current Accounting Procedures,
and Approval to Transfer its Generating Assets to an
Exempt Wholesale Generator, Case No. 99-1658-EL-
ETP et al. (August 31, 2000) (ETP opinion), while
requiring CG&E to maintain a stable generation
rate for those consumers after the MDP.

In CG&E’s fourth assignment of error, it
contends that the Commission erred in denying
CG&E accounting deferrals and recovery of such

deferrals through a rider amortized over a five-

year period, from July 1, 2004, through December
31, 2005, related to its net capital investment to
CG&F'’s distribution plant made on behalf of
residential consumers.

In CG&E's fifth assighment of error, it contends
that the Commission erred in permitting all
consumers to avoid POLR charges, thereby
requiring CG&E to further subsidize the
competitive retail electric market.

In CG&E's sixth assignment of error, it contends
that the Commission erred in not permitting
CG&E to recover all of its POLR costs.

000124




03-93-EL-ATA et al.

@)

(g)

()

@

G)

(k)

0

{m)

OCC sets forth twelve assignments of error in its application
for rehearing, as follows:

In CG&E’s seventh assignment of error, it
contends that the Commission erred in denying
CG&E recovery of POLR costs based upon the
concept of rate shock without any evidence of
record.

In CG&E's eighth assignment of error, it
contends that the Commission erred in
permitting up to 50 percent of nonresidential
consumers to avoid payment of the rate
stabilization charge (RSC) of the POLR charge
without CG&E's consent.

In CG&F’s ninth assignment of error, it contends
that the Commission erred in attempting to
compel CG&E either to accept the Commission’s
modifications of the stipulation or to take a
variety of specified actions.

In CG&F’s tenth assignment of error, it contends
that the Commission erred in attempting to
determine CG&FE’s MBSSO by capping the price
based on CG&E's cost instead of permitting a
market price.

In CG&E’s eleventh assignment of error, it
contends that the Commission erred in failing to
approve CG&E’s applications in these
proceedings on a timely basis and in ruling only
on the rate stabilization service requested by the
Commission and offered as a settlement by
CG&E.

In CG&E's twelfth assignment of error, it
contends that the Commission erred in failing to
approve CG&E’'s MBSSO proposed on January
10, 2003.

In CG&E’s thirteenth assignment of error, it
contends that the Commission erred in failing to
acknowledge CG&E’s rights to implement
market rates and in failing to approve the
market-based rates for which CG&E applied on
January 10, 2003,
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(a)

(b}

()

(d)

(e)

(0

()

{i)

OCC’s first seven assignments of error relate to,

its contention that the stipulation, adopted by the

opinion and order, violates important regulatory

principles and practices. In OCC's first
assignment of error, it contends that the
Commission erred in failing to review alleged
side agreements between individual parties,
resulting in an inadequate review of the standard
service offer (§50).

In OCC’s second assignment of error, it contends
that the Commission erred in allowing certain
non-bypassable charges,

In OCC'’s third assignment of error, it contends
that the Commission erred in failing to price
noncompetitive services through a statutory rate
case, :

In OCC’s fourth assignment of error, it contends
that the Commission erred in allowing an S5O
that is not a market-based rate.

In QCC's fifth assignment of error, it contends
that the Commission erred in failing to include a
competitive bidding process.

In OCC’s sixth assignment of error, it contends
that the Commission erred in failing to require
CG&E to transfer its generation assets to a
separate affiliate.

In OCC’s seventh assignment of error, it
contends that the Commission erred in
approving rates that are discriminatory.

OCC's next four assignments of error relate to its
contention that the stipulation, adopted by the
opinion and order, does not, as a package,
benefit ratepayers and the public interest. In
OCC’s eighth assignment of error, it contends
that the Commission erred in failing to consider
alleged side agreements.

In OCC’s ninth assignment of error, it contends
that the Commission erred in approving an SSO
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(8)

that does not result in the rate certainty that the
Commission has identified as its objective in
allowing for rate stabilization plans.

d  In OCC's tenth assignment of error, it contends
that the Commission erred in failing to further
the Commission’s objective of developing a
competitive market.

(k) In OCC's eleventh assignment of error, it
contends that the Commission erred in failing to
require specificity in the percentage of income
payment plan (PiPP), weatherization and
demand side management (DSM) programs in
the stipulation.

()  OCC’s last assignment of error relates to its
contention that the stipulation, adopted by the
opinion and order, is not a product of serious
bargaining among capable, knowledgeable
parties. Specificaily, in the twelfth assignment of
error, OCC contends that the Commission erred
in failing to allow for discovery of alleged side
agreements between individual parties, resulting
in a stipulation' that is not a product of serious
.bargaining among capable, knowledgeable
parties.

In its application for rehearing, OMG sets forth five
assignments of error, as follows:

(@) In OMG’s first assignment of error, it contends
that the Commission erred in failing to find that
shopping customers should not have to pay
CG&E’s POLR charges unless they actually
receive generation or capacity from CG&E.

(b) In OMG’s second assignment of error, it
contends that the Commission erred in not
allowing all customers the option of electing not
to purchase rate stabilization serviceand to
avoid the RSC and the annually adjusted
component, as defined in the opinion and order
(AAC).

(0 In OMG’s third assignment of error, it contends
that the Commission erred in not establishing a
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9

(10)

(11)

(12)

flat 60-day notice period for customers to waive
the rate stabilization service and be relieved from
paying the RSC.

{d) InOMG's fourth assignment of error, it contends
that the Commission was unclear with regard to
whether a nonresidential shopping customer that
retirns to CG&E would pay, for each hour of
CGé&E service, either CG&E's incremental cost of
supplying power for the month of the customer’s
return or the highest hourly price during the
month in question.

(¢) In OMG's fifth assignment of error, it contends
that the Commission was unclear as to the status
of the current nonresidential shopping customers
for calendar year 2005.

In its application for rehearing, CPS sets forth one assignment

of error. Specifically, CPS coniends that the Commission.

erred in failing to require an immediate auction in the event
that it finds the rate stabilization plan (RSP) rates to be above
market PRICES.

Memoranda responsive (both in support and contra) to the
various applications for rehearing were filed on November 8

-and November 18, 2004, by CG&E, OCC, OMG, OPAE,

GMEC, Dominion, IEU, Kroger, Cognis, OHA, PWC, FES, and
OEG (OEG amended its filing on November 9, 2004).1 IEU,
Kroger, Cognis, OHA, PWC, FES, and OEG indicated their
support for CGE's first assignment of etror.

The Commission has reviewed all the arguments for rehearing
and will discuss below those arguments where the
Commission finds further clarification or comment is
required, or where rehearing is granted. Arguments for
rehearing not discussed below have been adequately
considered by the Commission in its opinion and order and
are being denied.

CG&E’s first assignment of error requests, in essence, that the
Commission consider its suggested modifications of the
opinion and order. CG&E’s suggestions are as follows:

1

On November 18, 2004, OMG filed a motion for leave to supplement its memorandum contra in order to
respond to certain issues discussed by GMEC and Dominion in their memoranda contra. In the interest
of allowing the parties the opportunity for argument related to these issues, this motion will be granted.
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(a)

(b)

(c)

(d)

(e)

CG&E would retain five of the modifications
required by the opinion and order; specifically,
(1) the extension of the five percent residential
discount through December 31, 2005; (2) the
recovery of deferred distribution costs from onty
nonresidential consumers; (3) the termination of
the recovery of RTCs from residential
consumers as of December 31, 2008; (4) the
calculation of a market price for returning
nonresidential consumers based upon only
CG&E's wholesale market costs; AND (5) the
calculation of actual AAC and FPP, including
both cost decreases and increases in each cost
category.

CG&E suggests that the Commission modify the
opinion and order to provide for an
infrastructure maintenance fund (IMF) charge to
compensate CG&E for committing its generation
capacity to serve MBSSO consumers through
2008, The SUGGESTED IMF would be equal to
four percent of “little g” as a component of
CG&E’s POLR charge during 2005 and 2006, and
equal to six percent of “little g” as a component
of CG&E's POLR charge during 2007 and 2008.

'CG&E suggests that the cost of purchased power

necessary to maintain system reliability be
moved from the AAC, where it was covered in
the stipulation and the opinion and order, o a
separate component, which CG&E suggested
designating as a system reliability tracker (SRT).
The 5RT would permit CG&E to apply annually
to the Commission to purchase power to cover
peak and reserve capacity requirements and to
flow through those actual costs on a dollar-for-
dollar basis.

CG&E suggests that the remaining portion of the
AAC, as well as the RSC, be totally avoidable for
the first 50 percent of nonresidential consumer
load to switch to an alternate supplier and for
the first 25 percent of residential consumer load
to switch to an alternate supplier, as had been
ordered for 2005 by the Commission.

CG&E suggests that the opinion and order be
modified to increase avoidability of costs by
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(13)

moving the recovery of emission allowances
(EAs) from the AAC (under the stipulation) to
recovery as part of the fuel and economy
purchased power component of the price to
compare (FPP).

(f)  CG&E suggests that increases in the AAC for
nonresidential consumers be set at four percent
of “little g” in 2005, an additional four percent in
2006, and allowing CG&E to apply for
additional recovery of actual costs in 2007 and
2008, and by seiting increases in the AAC for
residential consumers at six percent of “little g”
during 2006 and allowing CG&E to apply for
additional recovery of actual costs in 2007 and
2008. '

The Commission has reviewed CG&E’'s proposed
modifications of the opinion and order and believes that, with
certain clarifications and revisions, the suggestions are
meritorious. Therefore, rehearing will be granted on CG&E's
first assignment of error. The required clarifications and
revisions are as follows:

(@) The amendment to the stipulation, attached to
CG&EFE’s application for rehearing, details the
involvement that it expects from the Commission
in the determination of the appropriate levels for
the SRT, the AAC, and the FPP in various years.
As to the SRT, CG&E suggests that it would
make an estimate, during the fourth quarter of
each year, starting in 2004, of its load for the
following year and of the purchases necessary to
maintain a sufficient reserve margin, CG&E
would “apply to the Commission for approval of
such expenditures.” (CG&E's application for
rehearing, attachment 1, at 7.) Attachment 2 to
CG&E’s application for rehearing, on page 3,
describes the timeline and mechanics for this
calculation, filing, and approval. That document
states that “the Commission will approve the
plan or approve an agreed upon alternative.”

As to the AAC, CG&E proposes that the level of
the charge be preset for 2005 and 2006. The
Commission’s involvement in setting the level
for 2007 and 2008 is described in CG&E's
proposed amendment to the stipulation.
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Following CG&E’s filing of a schedule
demonstrating its increases in “net costs incurred
for homeland security, taxes, and environmental
compliance during each year,” Commission staff
would audit CG&F's calculations. “If the Staff
audit confirms CG&E's calculation, the rates
shall be effective” for the following year. If staff
disagrees with the calculations, a hearing would
be held, to be concluded within 90 days of the
original filing. (CG&E’s application for
rehearing, attachment 1, at 2-3.)

With regard to the FPP, CG&E would, on an
ongoing basis, make quarterly filings with the
Commission as to a proposed fuel and economy
purchased power rate (including fuel and
economy purchased power costs, a reconciliation
adjustment, a system loss adjustment, and EAs).
While CG&E refers to “periodic audits,” it
specifies no procedure for Commission review,
(CG&E's application for rehearing, attachment 3,
at2.)

It is unclear, in any of these three categories of
costs, the extent to which the Commission will be
reviewing CG&E's expenditures in the context of
its audits. In all of these cases, the Commission
finds that it is therefore necessary to clarify that
the Commission, in its consideration of CG&E's
expenditures in these categories, will continue to
consider the reasonableness of expenditures. Itis
not in the public interest to cede this review. Nor
would it foster any rate certainty to allow all
decisions of this nature to be free from
Commission review of reasonableness.
Therefore, the Commission will require CG&E,
by September 1 of each year, to file with the
Commission an application to establish the FPP,
the SRT and the AAC levels for the following
year (except with regard to the AAC where that
amount is already established for 2005 and 2006
through our opinion and order, as modified by
this entry on rehearing). CG&E's calculations
will include all cost increases and decreases in all
covered cost categories. The Commission will
review those filings and will issue appropriate
orders. The filing for 2005 should be made

-10-
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(b)

{c)

within ten days following the issuance of this
entry on rehearing. :

The descriptions of the costs that are to be
included in the SRT, the AAC, and the FPP are
unclear as to the baseline for determination of
includable cost components. “Little g” was
originally determined by reference to the
embedded generation cost. ETP opinion. That
cost included certain of the items to be recovered
by the SRT, the AAC, and the FPP. The
Commission’s modification of its opinion and
order, pursuant to CG&E’s first assignment of
error, will clarify the baselines for these
components as follows. First, at the time of
CG&FE’s last rate case, the Commission staff
determined that CG&E had sufficient generation
capacity to cover all of its peak load and provider
of last resort obligations. Therefore, the amount
included in its approved generation cost for
these obligations was zero. In the Matter of the
Application of The Cincinnati Gas & Electric
Company for an Increase in Eleciric Rates in it
Service Area, Case No. 92-1464-EL-AIR, Staff
Report (March 17, 1991), at 15. As a result, all
amounts in the SRT are in excess of the cost of
capacity requirements which are a part of “little
g” Second, with regard to the AAC, the costs of
environmental compliance, security, and tax law
changes, will all be based on changes in costs
since the year 2000. Third, withregard to the
FPP, the amounts to be recovered for fuel,
economy purchased power, and EAs are those in
excess of amounts authorized in CG&E’s last
electric fuel component proceeding.

The SRT, as proposed by CG&E in its first
assignment of error, would be unavoidable by
shoppers. The Commission is aware that CG&E
is required to maintain adequate reserves to meet
its obligation as the provider of last resort. The
SRT is designed to allow the recovery of
expenses related to this obligation. However, it
is currently unclear how élis obligation will
change, if at all, following the effectiveness of
“MISO Day 2” (as explained in the opinion and
order). Therefore, the Commission will clarify
that the SRT for 2005, the level of which will be

-11-
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(d)

determined based on an initial SRT filing to be
made by CG&E within 30 days after the issuance
of this entry on rehearing, will be uravoidable.
However, the avoidability or unavoidability of
the SRT for all subsequent years will be
determined by the Commission in a proceeding
to be commenced by CG&E within 60 days
following the implementation of MISO Day 2, or
by July 1, 2005, whichever is earlier.

In its responsive memorandum, GMEC argues,
in part, that the stipulation previously restricted
the seven million dollar bill credit to residential
consumers served by a competitive retail electric
service (CRES) provider not affiliated with
CG&E. GMEC claims that, in deleting the bill
credit provision and enhancing other incentives
for shopping by residential consumers, CG&E
would improperly eliminate that restriction.
GMEC notes that, on August 23, 2004, CG&E's
affiliate, Cinergy Retail Sales, Inc., filed an
application to become a CRES provider. A
certificate was issued to it on October 7, 2004.
GMEC argues that Cinergy’s name-brand
recognition poses a threat t%‘mt‘ the shopping
incentives could be exhausted before other CRES
providers have been given an opportunity to
compete. Therefore, GMEC requests that the
Commission require that all shopping incentives
available to the first 25 percent of switched
residential load be available only to customers
served by a CRES provider not affiliated with
CGé&E.

The Commission disagrees with GMEC on this
issue. We note that, in the ETP opinion, the
Commission stated that CG&E's nonresidential
MDP could be terminated prior to December 31,
2005, only to the extent that it did not have an
affiliated retail electric generation provider. As
pointed out by GMEC, on QOctober 7, 2004,
Cinergy Retail Sales, Inc., an affiliated CRES
provider, was issued a certificate to provide
CRES in CG&FE's service territory. However, the
MDP for nonresidential consumers has been
ended, due to the existence of more than 20
percent shopping levels. Thus, the restriction
that might have prohibited CG&E from having

-12-
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an affiliated CRES provider is no longer
effective. As to the limitation in the stipulation
on the availability of the seven million dollar bill
credit only to customers of nonaffiliated CRES
providers, the Commission will not require that
customers of affiliates and customers of
nonaffiliates be similarly distinguished. The
Commission will continue to monitor the
residential market.

The Commission has previously determined that rate
stabilization plans should provide rate certainty for
consumers, provide financial stability for utility companies,
and encourage the development of competition. Opinion and
Order at 15; In the Matter of the Applications of Ohie Edison
Company, The Cleveland Electric llluminating Company and The
Toledo Edison Company for Authority to Continue and Modify
Certain Regulatory Accounting Practices and Procedures, for Tariff
Approvals and to Establish Rates and Other Charges Including
Regulatory Transition Charges Following the Market Development
Period, Case No. 03-2144-EL-ATA, Opinion and Order (June 9,
2004); In the Matter of the Continuation of the Rate Freeze and
Extension of the Market Development Period for The Dayton Pewer
and Light Company, Case No. 02-2779-EL-ATA, et al., Opinion
and Order (September 2, 2003) (Dayton opinion). The opinion
and order provided adequate rate certainty for consumers in
the CG&E service area. The opinion and order had modified
the stipulation to require consideration of cost savings as well
as cost increases, and to require Commission review of fuel
and economy purchased power increases. The modifications
to the opinion and erder which are being made by this entry
on rehearing do not change these items and, further, clarify
Commission review of all annual changes to the cost
components. Thus, rate certainty for consumers is being
ensured.

The stipulation, as modified by the opinion and order,
provided adequate assurance of financial stability for CG&E.
Nothing in the proposed modifications suggested by CG&E in
its first assignment of error would alter that conclusion.

The opinion and order modified the stipulation in a variety of
aspects designed to encourage the development of competitive
markets. First, the percentage of nonresidential consumers
that can avoid the RSC and the AAC was increased by the
opinion and order from 25 percent to 50 percent. Second, the

opinion and order decreased the total cost of service for.

residential consumers by extending the residential discount

=13-
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until December 31, 2005; by terminating the collection of RTCs
as of December 31, 2008; and by charging only nonresidential
consumers for the cost of certain capital investments in
CG&E's distribution system. The revisions to the opinion and
order which are being made by this entry on rehearing would
leave all of these modifications in place and would also make
two other positive changes. First, the opinion and order will
be modified to increase the price to compare for all shoppers
by moving the cost of EAs from the unavoidable portion of the
price to the avoidable portion for the price. Second, the
opinion and order will be modified to further increase the
price to compare by making the AAC permanently avoidable
for a percentage of each class of consumers.2

Therefore, the Commission finds that the modifications of the
opinion and order suggested by CG&E in its first assignment
of error will provide rate certainty for consumers, will provide
financial stability for CG&E, and will further encourage the
development of competitive markets. CG&E’s first
assignment or error is therefore granted, subject to the
clarifications and revisions discussed above.

CG&E'’s second assignment of error includes two separate
arguments. To the extent that it refers to annual reviews by
the Commission, this issue was discussed previously in this
entry, The remainder of this assignment of etror is made
moot by the grant of rehearing with regard to CG&E's first
assignment of error,

Several of CG&E's other assignments of error, including those
described above as numbers three, four, five, six, seven, eight,
ten, eleven, twelve, and thirteen, are also moot. Some
discussion of certain aspects of the ninth assignment of error is
warranted.

(a)  In its ninth assignment of error, CG&E argues
that the Commission’s order is unjust and
unlawful because it attempts to compel CG&E to
divest its generation assets if CG&E does not
accept the changes to the stipulation required by
the Commission’'s opinion and order. CG&E

-14-

Dominion and Green Mountain both complained that the deletion of the provision in the stipulation

which would have provided seven million dollars in bill credits for residential consumers would harm
competition, The analysis by Dominion and Green Mountain is discussed and challenged in certain
respects by OMG in its supplement to its memorandum contra, The Commission finds that the
modifications to the opinion and order being made by this entry on rehearing provide sufficient other
incentives for shopping by residential consumers that the loss of these bill credits is not unreasonably
unsupportive of the development of competition.

ODGLEO



{/ o,

03-93-EL-ATA et al.

(b)

claims that the Commission does not possess the
statutory authority to require CG&E to divest its
generation assets. It claims that Section
4928.17(E), Revised Code, permits CG&E to
determine whether it will, or will not, divest its
generation assets, CG&E also claims that it is
not bound by the stipulation approved by the
Commission in the ETP opinion because all
parties, including CG&E, ll?tave the statutory
right to seek an amendment to CG&E's
corporate separation plan. CG&E claims that it
applied for, and the Commission has approved,
such an amendment, as part of the stipulation,
maodified or otherwise.

We find no merit to this assignment of error.
Clearly the Commission has the statutory
authority to require CG&E to implement a
corporate separation plan. Section 4928.17(A),
Revised Code, provides that no electric utility
shall engage, either directly or through an
affiliate, in the businesses of supplying both a
noncompetitive retail electric service and a
competitive retail electric service unless the
utility implements and operates under a

_corporate separation plan that is approved by

the Commission. Section 4928.17(A)X(1), Revised
Code, further provides that the plan must
provide, at a minimum, for the provision of the
CRES or the nonelectric product or service
through a fully separated affiliate of the utility.
Pursuant to these statutory requirements, CG&E
filed an application for, and the Commission
Ia;t{gproved, CG&E's corporate separation plan in

e ETP opinion. Under that order, we found
that good cause existed to allow the separation
of CG&E’s generation assets as proposed by
CG&E to occur by December 31, 2004. We
found that this satisfied the public interest in
preventing unfair competitive advantage and
preventing the abuse of market power. We
further noted that we would closely monitor the
implementation of the plan and take appropriate
steps where we found competitive inequality,
unfair competitive advantage, or abuse of
market power. In addition, CG&E fully
acknowledged these statutory requirements and
the Commission’s authority to approve a

~15-
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utility’s corporate separation plan on pages 51-
53 of its initial brief supporting the ETP
stipulation. It is disingenuous for CG&E now to
argue that the Commission lacks statutory
authority over an electric utility’s separation of
generation assets.

(c) As a part of the stipulation, CG&E sought
Commission approval of a delay in the
implementation of its corporate separation plan.
CG&E has argued that any party has the right to
file an application seeking to amend CG&E's
corporate separation plan. We do not disagree.
However, all such applications for amendments
are subject to the approval of the Commission.
Absent Commission approval, no such
amendment is authorized. In addition, while
CG&E is correct that the Commission approved
a delay in the implementation of CG&E’'s
corporate separation as part of our opinion and
otder, we did so as part of a package of
medifications to the stipulation that we found to
be appropriate and in the public interest. We
further noted that, if the company did not
implement the stipulation as revised by the
opinion and order, then full separation should
be established as directed by, and under the
time frames established in the ETP opinion. The
Commission’s approval of CG&E's proposed
delay in the implementation of its corporate
separation remains conditional, being now
conditioned on CG&E's acceptance of the
Commission’s modifications and clarifications
get forth in this entry on rehearing. CGé&E’s
ninth assignment of error is denied.

In its application for rehearing, OCC included three
assignments of error (numbers one, eight, and twelve) that
relate to the Commission’s refusal to require discovery of side
agreements. As the Commission has previously confirmed,
side agreements, being information related to the negotiation
of a proposed stipulation, are privileged and therefore not
discoverable, Dayton opinion, at 13-14. In addition, even if it
were not privileged, information relating to side agreements is
not relevant to the determination of this matter. As stated in
the Dayton opinion, “the Commission would note that no
agreement among the signatory parties to the stipulation can
change the terms of the stipulation. Either the terms of the

-16-
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stipulation are, on their face, beneficial to the ratepayers and
the public or they are not. Even if there were side agreements
among the signatory parties, those agreements would not
change the public benefit or detriment of the stipulation.”
Dayton opinion at 14. Rehearing on these grounds is denied.

OCC’s second assignment of error and OMG's first and
second assignments of error relate to their argument that the
Commission should not have allowed certain non-bypassable
charges. They claim that the AAC and the RSC should be
avoidable. The Commission, as described above, has found
that the stipulation, as modified and clarified by the opinion
and order and this entry on rehearing, benefits consumers as a
package. In addition, the Commission notes that the
avoidability of the SRT will be specifically considered during
2005, Rehearing on these grounds is denied.

In OCC’s third assignment of error, it argues that the
Commission unreasonably and unlawfully established a
procedure to increase the AAC that does not meet the
requirements of Section 4928.15, Revised Code. OCC claims
that the AAC is a noncompetitive service under Section
4928.01(B), Revised Code. As a result, OCC contends that
Section 4928.15, Revised Code, requires that noncompetitive
services be priced through Section 4909.18, Revised Code.
Further, OCC claims that, because the AAC charge is meant to
increase rates, Section 4909.18, Revised Code, requires a full
review of the company as conducted in a traditional rate case.
We find no merit to this assignment of error. Section 4928.15,
Revised Code, provides that no electric utility shall supply
noncompetitive retail electric distribution, transmission, or an-
cillary service in this state except pursuant to a schedule for
that service that is filed with the Commission under Section
4909.18, Revised Code. The AAC, about which OCC is com-
plaining, is not a charge placed upon distribution or transmis-
sion, and is not an ancillary service. Thus, a traditional rate
case review under Section 4909.18, Revised Code, is inapplica-
ble.

In addition, the Commission has found, and finds in this entry
on rehearing, that the stipulation, as modified by the opinion
and order and by this entry on rehearing, is not unreasonable
as to the amount to be charged under the AAC. Section
4928.14, Revised Code, provides that competitive retail electric
services, including a firm supply of electric generation service,
shall be provided to consumers at market-based rates, rather
than establishing such charges through the traditional rate-
based approach under Section 4909.18, Revised Code. Thus,

-17-
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21)

(22)

(23)

(24)

the statutory requirement for the Commission, and what is
provided under the stipulation as modified, is to ensure that
CG&F’s generation rates are market-based. In this case, the
AAC is a part of CG&E's competitive electric generation
charge, which we have previously determined to be a market-
based rate. Accordingly, we deny this portion of OCC's
application for rehearing,.

OCC’s fourth and fifth assignments of error are also denied.
The Commission found, in its opinion and order, that the price
under the stipulation is market-based. The Commission noted
that the governing statute allows for flexibility in the
determination of such charges and that the stipulation
satisfied the statutory requirements. As to competitive
bidding, the Commission found that the stipulation offered a
reasonable alternative to a traditional process. The
stipulation, as futher modified by this entry on rehearing,
meets these two requirements no less than did the stipulation
as filed.

OCC’s sixth assignment of error relates to its belief that
CG&E's generation assets should be transferred to a separate
affiliate. This topic was discussed fully above. Rehearing is
denied.

QCC’s seventh assignment of error states that the rates

- approved are discriminatory. The Commission has previously

found that any residential consumer has the opportunity to
become a part of the group that can receive shopping
incentives, Opinion and order at 28. Therefore, there is no
discrimination. Rehearing on this ground is denied.

OCC’s ninth and tenth assignments of error relate to its
argument that the stipulation does not result in rate certainty
or the development of competition. The Commission has fully
discussed these issues in this entry on rehearing, as well as in
the opinion and order. Rehearing on these grounds is denied.

OCC's eleventh assignment of error states that more
specificity should have been required in CG&E’s plans
regarding the PIPP, weatherization and DSM programs. The
Commission notes that CG&E agreed to extend its current
programs regarding weatherization and energy assistance.
This is sufficient “detail.” As to DSM programs, CG&E
committed that it would work to develop such programs in a
collaborative process. The Commission finds this approach to
be reasonable. Therefore, rehearing on this ground is denied.

18-
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(26)

(27)

In OMG’s application for rehearing, its third assignment of
error states that the Commission should have established a
flat, 60-day notice for waiver of the rate stabilization service.
CG&E, in its memoranda contra OMG’s application for
rehearing, states {(at page 7) that “in the spirit of compromise
[if] agrees to a flat 60-day notice provision as requested by
OMG.” However, CG&E suggests that the notice may be
provided to CG&E starting on December 15, 2004. The
Commission finds that notice cannot be given in time for a
consumer to bypass the RSC and the AAC by the beginning of
2005. Therefore, the Commission will grant rehearing as
follows: (a) the opinion and order is modified to allow a flat
60-day notice period; (b} notices may be given to CG&E any

time after the issuance of this entry on rehearing; and (c) for -

those consumers wishing to avoid the RSC and the AAC as of
any date between January 1, 2005, and January 24, 2005 (for
whom a 60-day notice is impossible), notice to CG&E by
December 15, 2004, shall be considered timely. The
Commission further finds that CG&E should inform the
Commission, within three days following the issuance of this
entry on rehearing, as to the process it will employ to ensure
that all nonresidential customers that may be affected by these
provisions will be notified of these deadlines.

OMG's fourth assignment of error requests clarification of the
cost to be charged to returning, nonresidential shoppers. In
CG&E’s memorandum contra OMG’s application for
rehearing, CG&E states that such customers would pay “the
highest hourly cost of power for each hour during which
CG&E served the consumer.” - To the extent that the opinion
and order was unclear on this point, rehearing is granted on
this ground. CG&E will charge any returning, nonresidential
shopper, for each hour it provides service to the returned
shopper, the highest hourly cost of power that CG&E incurs
for that hour. That highest hourly cost of power could,
therefore, fluctuate on an hourly basis. For customers without
time-of-day meters, CG&E should work with staff to develop
an appropriate process to calculate such charges.

OMG’s final assignment of error requests clarification of the
status of current nonresidential shopping customers for the
calendar year 2005. CG&E responds that it would be
inequitable and unlawful to require CG&E “to further
subsidize the shopping consumers by permitting shopping
consumers who are switched as of December 31, 2004, and
receiving shopping credits during 2005, to avoid the RSC or
the AAC during 2005.” The Commission agrees with OMG.
The RSC and the AAC, as well as the SRT (which covers cost
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components that were a Eart of the AAC as discussed in the
opinion and order), should be avoidable by current,
nonresidential shopping credit customers during 2005, The

Commission finds that this will encourage further

development of the competitive market.

OMG also requested that nonresidential consumers who are
receiving shopping credits be allowed to give notice to CG&E
of their intent to avoid the RSC and AAC effective January 1,
2006. The Commission finds that notice of intent to avoid the
RSC and the AAC could be given well in advance of January 1,
2006, based on a consumer’s execution of the appropriate
contract with a CRES provider, Rehearing on this ground is
therefore granted,

In its application for rehearing, CPS argues that the opinion
and order should be amended to state that, if the Commission
at any time finds the RSP to be a non-market rate, the
Commission on its own may call for a bid-out to be conducted
pursuant to Section 4928.14(B), Revised Code. As discussed in
our opinion and order, Section 4928.14(B), Revised Code,
provides that the Commission may determine at any time that
a competitive bidding process is not required, if other means to
accomplish generally t[l:e same option for customers are readity
available in the market and a reasonable means for customer
participation is developed. The opinion and order further

- found that the procedure established by the stipulation offers a

reasonable alternative to a more traditional competitive
bidding process, provides for a reasonable means of customer
participation through the various options that are open to
customers under the RSP, and f{ulfills the statutory
requirements for a competitive bidding process. Further, we
note that, under paragraph 13 of the stipulation, the “parties
agree that the Commission may determine and implement a
competitive bidding process to test CG&E’s price to compare.”
Accordingly, the Commission retains the authority under the
stipulation to implement a competitive bidding process at any
time. CPS’s application for rehearing is therefore denied.

It is, therefore,

=20-

ORDERED, That the motion by OMG for leave to file a supplement to its
memorandum contra be granted. Itis, further,

ORDERED, That the application for rehearing filed in this matter by CG&E be
granted in part and denied in part. Itis, further,
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ORDERED, That the application for rehearing filed in this matter by OCC be
denied. Itis, further, .

ORDERED, That the application for rehearing filed in this matter by OMG be
granted in part and denied in part. It is, further,

ORDERED, That the application for rehearing filed in this matter by CPS be denied.
It is, further,

ORDERED, That the stipulation be approved, to the extent and subject to the
modifications and clarifications set forth in the September 29, 2004, opinion and order in
these proceedings, as further modified by this entry on rehearing. Itis, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of

record.
THE Hnﬁ]mmmﬁs COMMISSION OF QHIO
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4901:1-20-16 Corporate separation.

h,& (A) Purpose and scope Electric utlities are required by section 4928.17 of the Revised Code, to file with the

\ommlssmn an application for approval of a proposed corporate separation plan. The rule provides that all the
states electric utility companies must meet the same standards so a competitive advantage is not gained
solely because of corporate affillation. This rule should create competitive equality, preventing unfair
competitive advantage and prohibiting the abuse of market power. Generally, this rule applies to the activities
of the regulated utility and its transactions with its affiliates. However, to ensure compliance with this rule,
examination of the books and records of other affiliates may be necessary. Compliance with paragraph (G){(4)
of this rule shall begin immediately. Compliance with the remainder of this rule shall coincide with the start
date of competitive retail electric service, January 1, 2001, uniess extended by commission order for an
electric utility pursuant to division (C) of section 4928.01 of the Revised Code.

(B) Definitions

(1) “Affiliates” are companies that are related to each other due to common ownership or control. The affiliate
standards shall also apply to any internal merchant function of the electric utility whereby the electric utility
provides a competitive service.

(2) “Electric utilities” are as defined in division (A)(11) of section 4928.01 of the Revised Code.

(3) “Fully allocated costs” are the sum of direct costs plus an appropriate share of indirect costs. For purposes
of this rule, the term “fully allocated costs” shall have the same meaning as the term “fully loaded embedded
costs” as that term appears in division (A}(3) of section 4928.17 of the Revised Code.

!4) “Employees” are all full-time or part-time employees of an electric utllity or its affiliates, as well as
consultants, independent contractors or any other persons performing various duties or obligations on behalf
of or for an electric utllity or its affiliate.

(5) “Competitive supplier” means any entity or entities, including aggregators, brokers, and marketers,
offering to supply electricity or energy-related goods or services at retail, by sale or otherwise, within the
service territory of the electric utility.

(6) “Customer” means any entity that is the ultimate retail consumer of goods and services.

{C) Beginning on the starting date of competitive retail electric service, no electric utility shall supply in this
state, either directly or through an affiliate, a noncompetitive retail electric service and a competitive retall
electric service (or a noncompetitive retail electric service and a product or service other than retail electric
service) unless under a commission-approved corporate separation plan.

(D) Cross-subsidies between an electric utility and its affillates are prohibited. An electric utility’s operating
employees and those of its affiliates shall work/function independently of each other.

(E) Electric utilities that structurally separate regulated electric utility business from nonregufated business
and that certify to the commission on an annual basis that there is no sharing of employees and that there are

7 NO unregulated transactions between the electric utility and the unregulated affillate, may be granted
[

axemptions from certain audit requirements.

(F) This rule applies to ali affiliate transactions and shared services. Transactions made in accordance with

NOO133



rules or regulations approved by the federal energy regulatory commission, securities and exchange
commission, and the commission, which rules the electric utllity shall maintain in its cost allocation manual
(CAM) and file with the commission, shali provide a rebuttable presumption of compliance with the costing

( -, principles contained in this rule. Upon a showing of reasonable grounds for complaint, the electric utility has
the burden of proof to demonstrate compliance with approved transactional costing rules or regulations.

(G) Electric utilities are required by section 4928.17 of the Revised Code to file an application for approval of a
proposed corporate separation plan. The proposed plans shall include provisions relating to the following:

(1) Structural safeguards

(a) An electric utility shall place a copy of the minutes of each board of directors meeting in the CAM in
accordance with paragraph (J) of this rule, where it shall be maintained for a minimum of three five years.

(b) An electric utility may not share employees with any affiliate, if the sharing, in any way, violates paragraph
(G)(4) of this rule. An electric utility shall maintain in the CAM a copy of the job description of each shared
employee (except for shared consultants and shared independent contractors). The electric utility shall
maintain in the CAM a list of the names of and job summaries for shared consultants and shared independent
contractors. An electric utility shall ensure that all shared employees appropriately record and charge their
time based on fully allocated costs. An electric utility shall add to the CAM a copy of all transferred employees’
previous and new job descriptions.

(c) Electric utilities and their affiliates that provide services to customers within the electric utility’s service
territory shall function independently of each other and shall not share facilities and services if such sharing in
any way violates paragraph (G)(4) of this rule.

(d) During an interim period, an electric utility has the burden of establishing *good cause” for selecting an
interim functional separation plan (as opposed to a structural separation). The Interim plan shall provide a
detailed timeline for progression to full structural separation and shall be subject to periodic commission staff
review at the staff’s discretion.

(2) Separate accounting Each electric utility and its affiliates shall maintain, in accordance with generally

accepted accounting principles and an applicable uniform system of accounts, books, records, and accounts
that are separate from the books, records, and accounts of its affiliates.

(3) Financial arrangements Except as the commission may approve, the financial arrangements of an electric
utility are subject to the following restrictions:

(a) Any indebtedness incurred by an affiliate shall be without recourse to the electric utility.

(b) An electric utility shall not enter into any agreement with terms under which the electric utility is obligated
to commit funds to maintain the financial viability of an affiliate.

(c) An electric utility shall not make any investment in an affiliate under any circumstances in which the
electric utility would be liable for the debts and/or liabilities of the affiliate incurred as a result of actions or
omissions of an affiliate.

| i(d) An electric utility shall not issue any security for the purpose of financing the acquisition, ownership, or
operation of an affillate.
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{e) An electric utility shall not assume any obligation or liability as a guarantor, endorser, surety, or otherwise
with respect to any security of an affiliate.

;¥ () An electric utility shall not pledge, mortgage, or use as coliateral any assets of the electric utility for the

s

oenefit of an afflliate.
(4) Code of conduct

(a) The electric utility shall not release any proprietary customer information (e.g., individual customer load
profiles or billing histories) to an affiliate, or otherwise, without the prior authorization of the customer, except
as required by a regufatory agency or court of law.

(b) On or after the effective date of this rule, the electric utility shall make customer lists, which Include name,
address, and telephone number, available on a nondiscriminatory basis to all nonaffiliated and affiliated
certifled retail electric competitors transacting business in its service territory, unless otherwise directed by
the customer. This paragraph does not apply to customer-specific information, obtained with proper
authorization, necessary to fulfill the terms of a contract, or information relating to the provision of general
and administrative support services.

(c) Employees of the electric utility’s affiliates shall not have access to any information about the electric
utility’s transmission or distribution systems (e.g., system operations, capability, price, curtailments, and
ancillary services) that is not contemporaneously and in the same form and manner available to a nonaffiliated
competitor of retail electric service.

(d) Electric utilities shall treat as confidential all information obtained from a competitive supplier of retall

-electric service, both affiliated and nonaffiliated, and shall not release such information unless a competitive
‘supplier provides authorization fo do so, or unless the information was or thereafter becomes available to the

public other than as a result of disclosure by the electric utilities.

{(e) The electric utility shall not tie (nor allow an affiliate to tie) or otherwise condition the provision of the
electric utility’s regulated services, discounts, rebates, fee waivers, or any other waivers of the electric utility’s
ordinary terms and conditions of service, including but not limited to tariff provisions, to the taking of any
goods and/or services from the electric utility’s affiliates.

(f) The electric utility shall ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive retail electric
service or to a product or service other than retail electric service, and vice versa.

(g) The electric utility, upon request from a customer, shall provide a complete list of all suppliers operating
on the system, but shall not endorse any suppllers nor indicate that any supplier will receive preference
because of an affiliate relationship.

(h) The electric utility shall ensure retail electric service consumers protection against unreasonable sales
practices, market deficiencies, and market power. Employees of the electric utility or persons representing the
electric utility shall not indicate a preference for an affiliated supplier. All electric utilities shall, at a minimum,
provide information In their transition filings so as to enable the commission to determine whether they have
met their burden of proof to satisfy this paragraph as it relates to joint advertising between the electric utility

and an affiliate, joint marketing activities between the electric utility and an affiliate, and the use of the name

and logo of the electric utility.
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(i} The electric utility shall provide comparable access to products and services related to tariffed products and
services and specifically comply with the following: (i) An electric utility shall be prohibited from unduiy
discriminating In the offering of its products and/or services;

The electric utility shall apply all tariff provisions in the same manner to the same or similarly situated
entities, regardless of any affiliation or nonaffiliation;

(iii) The electric utility shall not, through a tariff provision, a contract, or otherwise, give its affiliates
preference over nonaffiliated competitors of retail electric service or their customers in matters relating to any
product and/or service,

(iv) The electric utllity shall strictly follow all tariff provisions;

(v) Except to the extent allowed by state law, the electric utility shall not be permitted to provide discounts,
rebates, or fee waivers for any state regulated monopoly service; and

(vi) Violations of this rule shall be enforced and subject to the disciplinary actions described in divisions (C)
and (D) of section 4928.18 of the Revised Code.

(j) Shared representatives or shared employees of the electric utility and affiliated éompetitive supplier shall
clearly disclose upon whose behalf their representations to the public are being made.

(k) Notwlthstanding paragraph (G)(4) of this rule, in a declared emergency situation, an electric utility may
take actions necessary to ensure public safety and system reliability. The electric utility shall maintain a log of
all such actions that do not comply with paragraph (G){(4) of this rule, which log shall be subject to review by
"ﬂ‘ie commission.

(5} Complaint procedure The electric utility shall establish a complaint procedure for the issues concerning
compliance with this rule. All complaints, whether written or verbal, shall be referred to the general counset of
the utility or their designee. The legal counsel shall orally acknowledge the complaint within five working days
of its receipt. The legal counsel shall prepare a written statement of the complaint that shall contain the name
of the complainant and a detailed factual report of the complaint, including all relevant dates, companies
involved, employees involved, and the specific claim. The legal counsel for the electric utility shall inform the
complainant that the complainant has the right to submit a written characterization of the complaint and the
facts supporting it for entry into the CAM. If the complainant desires to submit such a written characterization,
the legal counsel for the electric utllity shall include that characterization in the CAM. The legal counsel shall
communicate the results of the pretiminary investigation to the complainant in writing within thirty days after
the complaint was received, including a description of any course of action that was taken. The legal counsel
for the electric utility shall inform the complainant that the complainant has the right to submit a response to
the results of the preliminary investigation and/or action taken by the electric utility for entry into the CAM, If
the complainant desires to submit such a written response, the legal counsel for the electric utility shall
include that response in the CAM. The legal counsel shall keep a file in the CAM, in accordance with paragraph
(1) of this rule, of ail such complaint statements for a period of not less than flve years. This complaint
procedure shall not in any way limit the rights of a party to file a complaint with the commission,

(H) Additional transitlon plan content requirements for a corporate separation plan

|) A description and timeline of all planned education and training, throughout the holding company
structure, to ensure that electric utility and affillate employees know and can implement the policies and

procedures of this rule. _
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(2) A copy of a policy statement to be signed by electric utility and affiliate employees who have access to any
nonpublic electric utility information, which indicates that they are aware of, have read, and will follow ali
policies and procedures regarding limitation on the use of nonpublic electric utility information. The statement
™ will include a provision stating that failure to observe these limitations will result in appropriate disciplinary
action,

(3) A description of the internal compliance monitoring procedures and the methods for corrective action for
compliance with this rule.

(4) A detailed description outlining how the electric utility and its affiliates will comply with this rule, except
paragraph (K) of this rule. The format shall list the rule and then provide the description. For example:
Corporate separation paragraph (G)(1)(b) of this rule - an electric utility may not share employees with any
affiliate, if the sharing, in any way violates paragraph {(G}(4) of this rule.

- Detalled description of compliance.

(5) Each electric utllity shall make available for commission staff review the initial CAM, the contents of which
are set forth in paragraph (1) of this rule.

(6) A detailed listing of the electric utility’s electric services and the electric utllity’s transmission and
distribution affiliates’ electric services.

(I) Access to books and records

(1) The commission staff has the authority to examine books, accounts, and/or other pertinent records kept
by an electric utility or its affiliates as they may relate to the businesses for which corporate separation is
required under section 4928.17 of the Revised Code.

(2) The commission staff may Investigate such electric utility and/or affiliate operations and the
interrelationship of those operations at the commission staff's discretion. In addition, the employees and
officers of the electric utility and its affiliates shall be made available for informational interviews, at a
mutually agreed time and place, as required by the commission staff to ensure proper separations are being
followed.

(3) If such employees, officers, books, and records cannot be reasonably made available to the commission
staff in the state of Ohio, then upon request of the commission staff, the appropriate electric utility or affillate
shall reimburse the commission for reasonable travel expenses incurred.

(1) Cost allocation manual

(1) Each electric utility’s affiliate, which provides products and/or services to the etectric utility and/or receives
products and/or services from the electric utility, shall maintain information in the CAM, documenting how
costs are allocated between the electric utility and affiliates and the regulated and nonregulated operations.

(2} The CAM will be maintained by the electric utility.

7 (3) The CAM is intended to ensure the commission that no cross-subsidization is occurring between the
" electric utility and its affiliates.

(4) The CAM will include:
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(a) An organization chart of the holding company, depicting all affiliates, as well as a description of activities in
which the affiliates are involved;

/=, (b) A description of all assets, services, and products provided to and from the electric utility and its affiliates;
!

!
{c) All documentation including written agreements, accounting bulletins, procedures, work order manuals, or
related documents, which govern how costs are allocated between affiliates;

(d) Information on employees who have either transferred from the electric utllity to an affiliate or are shared
between the electric utliity and an affiliate and shall be consistent with paragraph (G)(1)(b) of this rule,

(e) A log of all complaints brought to the utility regarding this rule; and

(f) Board of director minutes.

(5) The method for charging costs and transferring assets shall be based on fully allocated costs.
(6) The costs should be traceable to the books of the applicable corporate entity.

(7) The electric utility and affiliates shall maintain all underlying affiliate transaction information for a
minimum of five years.

(8) Following approval of a corporate separation plan, an electric utility shall send to the director of the
utilities department of the commissicn (or their designee) every six months a summary of any changes in the
CAM.

{9) The electric utility shall designate an employee who will act as a contact for the commission staff, when
seeking data regarding affiliate transactions, personnel transfers, and the sharing of employees. The electric
utility shall update the commission of changes in the contact.

(K} Commission staff audits

(1) The commission staff will perform an audit of the CAM in order to ensure compliance with this rule.

(2) In order to facilitate meaningful data collectlon, the Initial engagement shall cover the first twelve months
after the starting date of competitive retail electric service.

(3) Audits will be at the commission staff’s discretion, but will attempt to follow a biennial schedule, unless
otherwise ordered by the commission.

(4) During an interim functional separatlon period, additlonal audits may be required and an external auditor
selected and managed by the commission may conduct the audit,

HISTORY: Eff 3-10-00; 10-23-04

Rule promuigated under: RC 111.15
™

Rule authorized by: RC 4928.06

Rule amplifies: RC 4928.17, 4928.18, 4928.31(A)(2), 3928.34(A)(8) {}(}()138
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4901-1-24 Motions, for protective orders.

,:‘%\(A) Upon motion of any party or person from whom discovery is sought, the commission, the legai director,
" -,\the deputy legal director, or an attorney examiner may issue any order which is necessary to protect a party
or person from annoyance, embarrassment, oppression, or undue burden or expense. Such a protective order

may provide that:

{

(1) Discovery not be had.
(2) Discovery may be had only on specified terms and conditions.

(3) Discovery may be had only by a method of discovery other than that selected by the party seeking
discovery.

(4) Certain matters not be inquired into.
(5) The scope of discovery be Iimited to certain matters.

(6) Discovery be conducted with no one present except persons designated by the commission, the legal
director, the deputy legal director, or the attorney examiner.

(7) A trade secret or other confidential research, development, commercial, or other information not be
disclosed or be disclosed only in a designated way.

{?';?3?’??& (8) Information acquired through discovery be used only for purposes of the pending proceeding, or that such
' information be disclosed only to deslgnated persons or classes of persons.

(B) No mation for a protective order shail be filed under paragraph (A) of this rule until the person or party
seeking the order has exhausted all other reasonable means of resclving any differences with the party
seeking discovery. A motion for a protective order filed pursuant to paragraph (A) of this rule shall be
accompanied by:

(1) A memorandum in support, setting forth the specific basis of the motion and citations of any authorities
relied upon.

(2) Copies of any specific discovery requests which are the subject of the request for a protective order.

{3) An affidavit of counsel, or of the perscn seeking a protective order if such person is not represented by
counsel, setting forth the efforts which have been made to resolve any differences with the party seeking
discovery.

(C) If a motion for a protective order filed pursuant to paragraph (A) of this rule is denied in whole or in part,
the commission, the legal director, the deputy legal director, or the attorney examiner may require that the
party or person seeking the order provide or permit discovery, on such terms and conditions as are just,

.. (D) Upon motion of any party or person with regard to the filing of a document with the commission’s
.!docketing division relative to a case before the commission, the commission, the legal director, the deputy
‘legal director, or an attorney examiner may issue any order which is necessary to protect the confidentiality of
information contained in the document, to the extent that state or federal law prohibits release of the
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information, including where the information is deemed by the commission, the legal director, the deputy legal
director, or the attorney examiner to constitute a trade secret under Chio law, and where nondisclosure of the
information is not inconsistent with the purposes of Title 49 of the Revised Code. Any order issued under this
paragraph shall minimize the amount of information protected from public disclosure. The following
‘;equirements apply to a motion filed under this paragraph:

{1) All documents submitted pursuant to paragraph (D) of this rule should be filed with only such information
redacted as is essential to prevent disclosure of the allegedly confidential information. Such redacted
documents should be filed with the otherwise required number of copies for inclusion in the public case file.

(2) Three unredacted copies of the allegedly confidential information shall be filed under seal, along with a
motion for protection of the Information, with the secretary of the commission, the chief of the docketing
division, or the chief's designee. Each page of the allegedly confidential material filed under seal must be
marked as “confldential,” “proprietary,” or “trade secret.”

(3) The motion for protection of allegedly confidential information shall be accompanied by a memorandum in
support setting forth the specific basis of the motion, including a detalled discussion of the need for protection
from disclosure, and citations of any authorities relled upon. The motion and memorandum in support shall be
made part of the public record of the proceeding.

(4) If a motion for a protective order is filed in a case involving a request for approval of a contract between a
telecommunications carrier and a customer, and the contract has an automatic approval process, unless the
commission suspends the automatic approval process or otherwise rules on the motion for a protective order,
the motion for a protective order will be automatically approved for an eighteen-month period beginning on
the date that the contract Is automatically approved. Nothing prohibits the commission from rescinding the
protective order during the eighteen-month period. If a motion for a protective order for information included
_h a gas marketer’'s renewal certification application case filed pursuant to section 2928.09 of the Revised
Code, or a competitive retail electric service provider's renewal certification application case filed pursuant to
section 4928.09 of the Revised Code, is granted, the motion will be automatically approved for a twenty-four
month period beginning with the date of the renewed certificate. Nothing prohibits the commission from
rescinding the protective order during the twenty-four month period. Automatic approval of confidentiality
under this provision shall not preclude the commission from examining the confidentiality issue de novo if
there is an application for rehearing on confidentiality or a public records request for the redacted information.

(E) Pending a ruling on a motion filed in accordance with paragraph (D) of this rule, the information filed
under seal will hot be included in the public record of the proceeding or disciosed to the public until otherwise
ordered. The commission and its employees will undertake reasonable efforts to maintain the confidentiality of
the information pending a ruling on the motion. A document or portion of a document filed with the docketing
division that is marked “confidential,” “proprietary,” or “trade secret,” or with any other such marking, will not
be afforded confidential treatment and protected from disclosure unless It is filed in accordance with paragraph
{D) of this rule,

(F) Unless otherwise ordered, any order prohibiting public disclosure pursuant to paragraph (D) of this rule
shall automatically expire eighteen months after the date of its issuance, and such information may then be
included in the public record of the proceeding. A party wishing to extend a protective order beyond elghteen
months shall file an appropriate motion at least forty-five days in advance of the expiration date of the
existing order. The motlon shall include a detailed discussion of the need for continued protection from
gisclosure. ‘

(G) The requirements of this rule do not apply to information submitted to the commission staff. However,

000541



(™

(™

information submitted directly to the legal director, the deputy legal director, or the attorney examiner that is
not filed in accordance with the requirements of paragraph (D) of this rule may be filed with the docketing
division as part of the publiic record. No document received via facsimile transmission will be given confidential
treatment by the commission.

Effective: 05/07/2007

R.C. 119.032 review dates; 02/20/2007 and 09/30/2010

Promulgated Under: 111,15

Statutory Authority: 4901.13

Rule Amplifies: 4901.13, 4901.18

Prior Effective Dates: 3/1/81, 6/1/83, 12/25/87, 4/4/96, 7/7/97
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4901:1-35-02 Purpose and scope.

%‘ {A) Pursuant to division (A) of section 4928,14 of the Revised Code, after its market development pericd, each

EDU in this state shall provide consumers, on a comparable and nondiscriminatory basis within its certified
terntory, a market-based standard service offer of all competitive retail electric services necessary to maintain
essential electric service to consumers, including a firm supply of electric generation service. Pursuant to
division (B) of section 4928.14 of the Revised Code, each EDU also shall offer customers within its certified
territory an option to purchase competitive retail electric service the price of which is determined through a
competitive bidding process. The purpose of this chapter is to establish rules for the form and process under
which an EDU shall file an application for standard service offer and competitive bidding process and the
commission’s review of that application.

{(B) The commission may waive any requirement of Chapter 4901:1-35 of the Administrative Code for gocd
cause shown or upon its own motion.

(C) Notwithstanding the requirements of rule 4901:1-35-03 of the Administrative Code and the attached
appendices A and B of that rule, the EDU may propose a plan for a standard service offer and/or competitive
bidding process that varies from these rules where there Is substantial support from a number of interested
stakeholders.

HISTORY: Eff. 5-27-04

Rule promulgated under: RC 111.15

('ﬂ%\ Rule authorized by: RC 4928.06, 4928.14

Rule amplifies: RC 4928.14

R.C. 119.032 review dates: 09/30/2008
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149.43 Availability of public records for inspection and

copying.

jA) As used in this section:

(1) “Public record” means records kept by any public office, including, but not limited to, state, county, city,
village, township, and school district units, and records pertaining to the delivery of educational services by an
alternative school in this state kept by the nonprofit or for-profit entity operating the alternative school
pursuant to section 3313.533 of the Revised Code. “Public record” does not mean any of the following:

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings related to the imposition of
community control sanctions and post-release control sanctions;

{(c) Records pertaining to actions under section 2151.85 and division (C) of section 2919.121 of the Revised
Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an adoption file maintained by the
department of health under section 3705.12 of the Revised Code;

(e) Information in a record contained in the putative father registry established by section 3107.062 of the
Revised Code, regardless of whether the information is held by the department of job and family services or,
pursuant to section 3111.69 of the Revised Code, the office of child support in the department or a child
support enforcement agency;

(f) Records listed in division (A) of section 3107.42 of the Revised Code or specified in division (A) of section
3107.52 of the Revised Code;

(g) Trial preparation records;

(h) Confidential law enforcement Investigatory records;

(i) Records contalning Information that Is confidential under section 2710.03 or 4112.05 of the Revised Code;
(j) DNA records stored in the DNA database pursuant to section 109,573 of the Revised Code;

(k) Inmate records released by the department of rehabilitation and correction to the department of youth
services or a court of record pursuant to division (E} of section 5120.21 of the Revised Code;

(1) Records maintained by the department of youth services pertaining to children in its custody released by
the department of youth services to the department of rehabilitation and correction pursuant to section
5139.05 of the Revised Code;

(m) Intellectual property records;

}(n) Danor profile records;

(0) Records maintained by the department of job and family services pursuant to section 3121.894 of the
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Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee,
~7m youth services employee, firefighter, or EMT residential and familial information;

(

4

(q) In the case of a county hospital operated pursuant to Chapter 339. of the Revised Code or a municipal
hospital operated pursuant to Chapter 749. of the Revised Code, information that constitutes a trade secret,
as defined in section 1333.61 of the Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of eighteen;

{s) Records provided to, statements made by review board members during meetings of, and ail work
products of a child fatality review board acting under sections 307.621 to 307.629 of the Revised Code, other
than the report prepared pursuant to section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public children services agency or
a prosecuting attorney acting pursuant to section 5153.171 of the Revised Code other than the information
released under that section;

(u) Test materials, examinations, or evaluation tools used in an examination for licensure as a nursing home
administrator that the board of examiners of nursing home administrators administers under section 4751.04
of the Revised Code or contracts under that section with a private or government entity to administer;

(v) Records the release of which is prohibited by state or federal law;

™ {w) Proprietary information of or relating to any person that is submitted to or compiled by the Ohio venture

capital authority created under section 150.01 of the Revised Code;
(%) Information reported and evaluations conducted pursuant to section 3701.072 of the Revised Code;

(y) Financial statements and data any person submits for any purpose to the Ohio housing finance agency or
the controlling board in connection with applying for, receiving, or accounting for financial assistance from the
agency, and information that identifies any indlvidual who benefits directly or indirectly from financial
assistance from the agency;

(z) Records listed in section 5101.29 of the Revised Code,

(2) “Confidential law enforcement investigatory record” means any record that pertains to a law enforcement
matter of a criminal, quasi-criminal, civil, or administrative nature, but only to the extent that the release of
the record would create a high probabiiity of disclosure of any of the following:

(a) The identity of a suspect who has not been charged with the offense to which the record pertains, or of an
information source or witness to whom confidentiality has been reasonably promised;

(b) Information provided by an information source or witness to whom confidentiality has been reasonably
promised, which information would reasonably tend to disclose the source’s or witness’s identity;

(N

i(¢) Specific confidential investigatory techniques or procedures or specific investigatory work product;

{(d) Information that would endanger the life or physical safety of law enforcement personnel, a crime victim, a
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witness, or a confidential information source.

(3) “Medica! record” means any document or combination of documents, except births, deaths, and the fact. of
- s admission to or discharge from a hospital, that pertains to the medical history, diagnosis, prognosis, or
nedical condition of a patient and that is generated and maintained in the process of medical treatment.

(4) “Trial preparation record” means any record that contains information that is specifically compiled in
reasonable anticipation of, or in defense of, a civil or criminal action or proceeding, including the independent
thought processes and personal trial preparation of an attorney.

(5) “Intellectual property record” means a record, other than a financial or administrative record, that is
produced or collected by or for faculty or staff of a state Institution of higher learning in the conduct of or as a
result of study or research on an educational, commercial, scientific, artistic, technical, or scholarly issue,
regardless of whether the study or research was sponsored by the institution alone or in conjunction with a
governmental body or private concern, and that has not been publicly released, published, or patented.

(6) “Donor profile record” means all records about donors or potential donors to a public institution of higher
education except the names and reported addresses of the actual donors and the date, amount, and
conditions of the actual donation.

(7) “Peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee,
youth services employee, firefighter, or EMT residential and familial information” means any Information that
discloses any of the following about a peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT:

(a) The address of the actual personal residence of a peace officer, parole officer, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT, except for the state or political
subdivision in which the peace officer, parole officer, assistant prosecuting attorney, correctional employee,
vouth services employee, firefighter, or EMT resides;

(b) Information compiled from referrai to or participation in an employee assistance program;

(c) The social security number, the residential telephone number, any bank account, debit card, charge card,
or credit card number, or the emergency telephone number of, or any medical information pertaining to, a
peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee,
youth services employee, firefighter, or EMT;

(d) The name of any beneficiary of employment benefits, including, but not limited to, life insurance benefits,
provided to a peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional
employee, youth services employee, firefighter, or EMT by the peace officer’s, parole officer’s, prosecuting
attorney’s, assistant prosecuting attorney’s, correctional employee’s, youth services employee’s, firefighter's,
or EMT's employer;

(e) The identity and amount of any charitable or employment benefit deduction made by the peace officer’s,
parole officer’s, prosecuting attorney’s, assistant prosecuting attorney’s, correctional employee’s, youth
services employee’s, firefighter's, or EMT’s employer from the peace officer’s, parole officer's, prosecuting

‘:W\ attorney’s, assistant prosecuting attorney’s, correctional employee’s, youth services employee’s, firefighter’s,
ior EMT’s compensation unless the amount of the deduction is required by state or federal law;

(f) The name, the residential address, the name of the employer, the address of the employer, the social
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security number, the residential telephone number, any bank account, debit card, charge card, or credit card
number, or the emergency telephone number of the spouse, a former spouse, or any child of a peace officer,
parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee, youth services

g employee, firefighter, or EMT;

;

('g) A photograph of a peace officer who holds a position or has an assignment that may include undercover or
plain clothes positions or assignments as determined by the peace officer's appointing authority.

As used in divisions (A)(7) and (B)(9) of this section, “peace officer” has the same meaning as in section
109.71 of the Revised Code and also includes the superintendent and troopers of the state highway patrol; it
does not Include the sheriff of a county or a supervisory employee who, in the absence of the sheriff, is
authorized to stand in for, exercise the authority of, and perform the duties of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, “correctional employee” means any employee of the
department of rehabilitation and correction who in the course of performing the employee’s job duties has or
has had contact with inmates and persons under supervision.

As used in divisions (A)(7) and (B)(5) of this section, “youth services employee” means any employee of the
department of youth services who in the course of performing the employee’s job duties has or has had
contact with children committed to the custody of the department of youth services.

As used in divisions (A)(7) and (B)(9) of this section, “firefighter” means any regular, paid or volunteer,
member of a lawfully constituted fire department of a municipal corporation, township, fire district, or village.

As used in divisions (A)(7) and (B)(9) of this section, "EMT” means EMTs-basic, EMTs-1, and paramedics that
orovide emergency medical services for a public emergency medical service organization. "Emergency medical
Service organization,” “EMT-basic,” “EMT-1,” and “paramedic” have the same meanings as in section 4765.01
of the Revised Code.

(8) “Information pertaining to the recreational activities of a person under the age of elghteen” means
information that is kept In the ordinary course of business by a public office, that pertains to the recreational

activities of a person under the age of eighteen years, and that discloses any of the following:

(a) The address or telephone number of a person under the age of eighteen or the address or telephone
number of that person’s parent, guardian, custodian, or emergency contact person;

(b) The social security number, birth date, or photographic image of a person under the age of eighteen;

{c) Any medical record, history, or information pertaining to a person under the age of eighteen;

(d) Any additional information sought or required about a person under the age of eighteen for the purpose of
allowing that person to participate in any recreational activity conducted or sponsored by a public office or to

use or obtain admission privileges to any recreational facility owned or operated by a public office.

(9) “Community control sanction” has the same meaning as in section 2929.01 of the Revised Code.

-~ (10) “Post-release control sanction” has the same meaning as in section 2967.01 of the Revised Code.

(11) “Redaction” means obscuring or deleting any Information that is exempt from the duty to permit public
inspection or copying from an item that otherwise meets the definition of a “record” in section 149.011 of the
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Revised Code.
(12) “Designee” and “elected official” have the same meanings as in section 109.43 of the Revised Code.

.';B)(l) Upon request and subject to division (B)(8) of this section, all public records responsive to the request
shail be promptly prepared and made available for inspection to any person at all reasonable times during
regular business hours., Subject to division (B)(8) of this section, upon request, a public office or person
responsible for public records shall make coptes of the requested public record available at cost and within a
reasonable period of time. If a public record contains information that is exempt from the duty to permit public
inspection or to copy the public record, the public office or the person responsible for the public record shall
make available all of the information within the public record that is not exempt. When making that public
record available for public inspection or copying that public record, the public office or the person responsible
for the public record shall notify the requester of any redaction or make the redaction plainly visible. A
redaction shall be deemed a denial of a request to inspect or copy the redacted information, except If federal
or state law authorizes or requires a public office to make the redaction.

(2) To facilitate broader access to public records, a public office or the person responsible for public records
shall organize and maintain public records in a manner that they can be made available for inspection or
copying in accordance with division (B) of this section. A public office also shall have available a copy of its
current records retention schedule at a location readily available to the public. If a requester makes an
ambiguous or overly broad request or has difficulty in making a request for coples or inspection of public
records under this section such that the public office or the person responsible for the requested public record
cannot reasonably identify what public records are being requested, the public office or the person responsible
for the requested public record may deny the request but shall provide the requester with an opportunity to
revise the request by informing the requester of the manner in which records are maintalned by the public
office and accessed in the ordinary course of the public office’s or person’s duties,

(3) If a request is ultimately denied, in part or in whole, the public office or the person responsible for the
requested public record shall provide the requester with an explanation, including legal authority, setting forth
why the request was denied. If the initlal request was provided in writing, the explanation also shall be
provided to the requester in writing. The explanation shall not preclude the public office or the person
responsible for the requested public record from relying upon additlonal reasons or legal authority in defending
an action commenced under division (C) of this section.

{4) Unless specifically required or authorized by state or federal law or in accordance with division (B) of this
section, no public office or person responsible for public records may limit or condition the avaitability of public
records by requiring disclosure of the requester’s identity or the intended use of the requested public record.
Any requirement that the requester disclose the requestor’s identity or the intended use of the requested
public record constitutes a denial of the request.

(5) A public office or person responsible for public records may ask a requester to make the request in writing,
may ask for the requester’s Identity, and may inquire about the intended use of the information requested,
but may do so only after disclosing to the requester that a written request is not mandatory and that the
requester may decline to reveal the requester’s identity or the intended use and when a written request or
disclosure of the identity or intended use would benefit the requester by enhancing the ability of the public
office or person responsible for public records to identify, locate, or deliver the public records sought by the

i "\ requester.

(6) If any person chooses to obtain a copy of a public record in accordance with division (B) of this section,
the public office or person responsibie for the public record may require that person to pay in advance the cost
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invalved In providing the copy of the public record in accordance with the choice made by the person seeking
the copy under this division. The public office or the person responsible for the public record shail permit that
person to choose to have the public record duplicated upon paper, upon the same medium upon which the
.2, public office or person responsible for the public record keeps it, or upon any other medium upon which the

{

'public office or person responsible for the public record determines that it reasonably can be duplicated as an
integral part of the normal operations of the public office or person responsible for the public record. When the
person seeking the copy makes a choice under this division, the public office or person responsible for the
public record shall provide a copy of it in accordance with the choice made by the person seeking the copy.
Nothing in this section requires a public office or person responsible for the public record to allow the person
seeking a copy of the public record to make the copies of the public record.

{7) Upon a request made in accordance with division (B) of this section and subject to division (B)(6} of this
section, a public office or person responsible for public records shall transmit a copy of a public record to any
person by United States mail or by any other means of dellvery or transmission within a reasonable period of
time after receiving the request for the copy. The public office or person responsible for the public record may
require the person making the request to pay in advance the cost of postage if the copy is transmitted by
United States mail or the cost of delivery If the copy is transmitted other than by United States mail, and to
pay in advance the costs incurred for other supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in transmitting, within a reasonahle
period of time after receiving a request, copies of public records by United States mail or by any other means
of delivery or transmission pursuant to this division. A public office that adopts a policy and procedures under
this division shall comply with them In performing its duties under this division.

__In any policy and procedures adopted under this division, a public office may limit the number of records
& requested by a person that the office will transmit by United States mail to ten per month, unless the person
certifies to the office in writing that the person does not intend to use or forward the requested records, or the
information contained in them, for commercial purposes. For purposes of this division, “commercial” shall be
narrowly construed and does not Include reporting or gathering news, reporting or gathering information to
assist citizen oversight or understanding of the operation or activities of government, or nonprofit educational
research.

(8) A public office or person responsible for public records is not required to permit a person who s
incarcerated pursuant to a criminal conviction or a juvenile adjudication to inspect or to obtain a copy of any
public record concerning a criminal Investigation or prosecution or concerning what would be a criminal
investigation or prosecution If the subject of the investigation or prosecution were an adult, unless the request
to inspect or to obtain a copy of the record Is for the purpose of acquiring Information that is subject to
release as a public record under this section and the judge who Imposed the sentence or made the
adjudication with respect to the person, or the judge’s successor In office, finds that the information sought in
the public record is necessary to support what appears to be a justiciable claim of the person,

(9) Upon written request made and signed by a journalist on or after December 16, 1999, a public office, or
person responsible for public records, having custody of the records of the agency employing a specified peace
officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT shall disclose to the journalist the address of the actual personal
residence of the peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney, correctional
. Tm employee, youth services employee, firefighter, or EMT and, if the peace officer’s, parole officer's, prosecuting
attorney’s, assistant prosecuting attorney’s, correctional employee’s, youth services employee’s, firefighter's,
or EMT's spouse, former spouse, or child is employed by a public office, the name and address of the employer
of the peace officer’s, parole officer’s, prosecuting attorney’s, assistant prosecuting attorney’s, correctional
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employee’s, youth services employee’s, firefighter’'s, or EMT’s spouse, former spouse, or child. The request
shall include the journalist’s name and title and the name and address of the journalist’s employer and shall
state that disclosure of the information sought would be in the public interest.

As used in this division, “yournalist” means a person engaged in, connected with, or employed by any news
medium, including a newspaper, magazine, press association, news agency, or wire service, a radio or
television station, or a similar medium, for the purpose of gathering, processing, transmitting, compiling,
editing, or disseminating information for the general public.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the person responsible for public
records to promptly prepare a public record and to make it available to the person for inspection in accordance
with division (B) of this section or by any other failure of a public office or the person responsible for public
records to comply with an obligation in accordance with division (B) of this section, the person allegedly
aggrieved may commence a mandamus action to obtain a judgment that orders the public office or the person
responsible for the public record to comply with division (B) of this section, that awards court costs and
reasonable attorney’s fees to the person that instituted the mandamus action, and, if applicable, that includes
an order fixing statutory damages under division (C)(1) of this section. The mandamus action may be
commenced in the court of commeon pleas of the county in which divislon (B) of this section allegedly was not
complied with, in the supreme court pursuant to its original jurisdiction under Section 2 of Article IV, Ohio
Constitution, or in the court of appeals for the appellate district in which division (B) of this section allegedly
was not complied with pursuant to its original jurisdiction under Section 3 of Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to inspect or receive copies of any
public record in a manner that fairly describes the public record or class of public records to the public office or
person responsible for the requested public records, except as otherwise provided in this section, the
requestor shall be entitled to recover the amount of statutory damages set forth In this division if a court
determines that the public office or the person responsible for public records failed to comply with an
obligation in accordance with division (B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each business day during which the
public office or person responsible for the requested public records failed to comply with an obligation in
accordance with division (B) of this section, beginning with the day on which the requester files a mandamus
action to recover statutory damages, up to a maximum of one thousand dollars. The award of statutory
damages shall not be construed as a penalty, but as compensation for injury arising from lost use of the
requested information. The existence of this injury shall be conclusively presumed. The award of statutory
damages shall be in addition to all other remedies authorized by this section.

The court may reduce an award of statutory damages or not award statutory damages if the court determines
both of the following:

(a) That, based on the ordinary application of statutory law and case law as It existed at the time of the
conduct or threatened conduct of the public office or person responsible for the requested public records that
allegedly constitutes a failure to comply with an obligation in accordance with division {(B) of this section and
that was the basis of the mandamus action, a well-informed public office or person responsible for the
requested public records reasonably would believe that the conduct or threatened conduct of the public office
or person responsible for the requested public records did not constitute a failure to comply with an obligation

;™ in accordance with division (B} of this section;

(b) That a well-informed public office or person responsible for the requested public records reasonably would

believe that the conduct or threatened conduct of the public office or person responsible for the requested
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public records would serve the public policy that underlies the authority that is asserted as permitting that
conduct or threatened conduct.

/7= (2)(a) If the court issues a writ of mandamus that orders the public office or the person responsible for the

Jublic record to comply with division (B) of this section and determines that the circumstances described in
division (C)(1) of this section exist, the court shall determine and award to the relator all court costs.

(b) If the court renders a judgment that orders the public office or the person responsible for the public record
to comply with division {(B) of this section, the court may award reasonable attorney’s fees subject to
reduction as described in division (C)(2){c) of this section. The court shall award reasonable attorney’s fees,
subject to reduction as described in division (C)(2){c) of this section when either of the following applies:

(i) The public office or the person responsible for the public records falled to respond affirmatively or
negatively to the public records request in accordance with the time allowed under division (B) of this section.

(ii) The public office or the person responsible for the public records promised to permit the relator to inspect
or receive copies of the public records requested within a specified period of time but failed to fulfill that
promise within that specified period of time.

(c) Court costs and reasonable attorney’s fees awarded under this section shall be construed as remedial and
not punitive. Reasonable attorney’s fees shall include reasonable fees incurred to produce proof of the
reasonableness and amount of the fees and to otherwise litigate entitlement to the fees. The court may reduce
an award of attorney’s fees to the relator or not award attorney’s fees to the relator if the court determines
both of the following:

(i) That, based on the ordinary application of statutory law and case law as it existed at the time of the
conduct or threatened conduct of the public office or person responsible for the requested public records that
allegedly constitutes a failure to comply with an obligation in accordance with division (B) of this section and
that was the basis of the mandamus action, a well-infformed public office or person responsible for the
requested public records reasonably would believe that the conduct or threatened conduct of the public office
or person responsible for the requested public records did not constitute a failure to comply with an obligation
in accordance with division (B) of this section;

(ii) That a well-informed public office or person responsible for the reguested public records reasonably would
believe that the conduct or threatened conduct of the public office or person responsible for the requested
public records as described in division {C)(2)(c)(i) of this section would serve the public policy that underlies
the authority that Is asserted as permitting that conduct or threatened conduct.

(D) Chapter 1347. of the Revised Code does not limit the provisions of this section.

(E)(1) To ensure that all employees of public offices are appropriately educated about a public office’s
obligations under division (B) of this section, all elected officials or their appropriate designees shall attend
training approved by the attorney general as provided in section 109.43 of the Revised Code. In addition, all
public offices shall adopt a public records policy in compliance with this section for responding to public
records requests, In adopting a public records policy under this division, a public office may obtain guidance
from the model public records policy developed and provided to the public office by the attorney general under

i “m, section 109.43 of the Revised Code. Except as otherwise provided in this section, the policy may not limit the

.number of public records that the public office will make available to a single person, may not limit the
number of public records that it will make available during a fixed period of time, and may not establish a
fixed period of time before it will respond to a request for inspection or copying of public records, unless that
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period is less than eight hours.

(2) The public office shall distribute the public records policy adopted by the public office under division (E)(1)
iy of this section to the employee of the public office who is the records custodian or records manager or
s perwlse has custody of the records of that office. The public office shall require that employee to

acknowledge receipt of the copy of the public records policy. The public office shall create a poster that
describes its public records policy and shall post the poster in a conspicuous place in the public office and in all
locations where the public office has branch offices. The public office may post its public records policy on the
internet web site of the public office if the public office maintains an internet web site. A public office that has
established a manual or handbook of its general policies and procedures for atl employees of the public office
shall include the public records policy of the public office in the manual or handbook.

(F)(1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of the Revised Code to
reasonably limit the number of bulk commercial special extraction requests made by a person for the same
records or for updated records during a calendar year. The rules may include provisions for charges to be
made for bulk commercial special extraction requests for the actual cost of the bureau, plus special extraction
costs, plus ten per cent. The bureau may charge for expenses for redacting information, the release of which
is prohibited by law.

(2) As used in division (F)(1} of this section:
(a) “Actual cost” means the cost of depleted supplies, records storage media costs, actval mailing and

alternative delivery costs, or other transmitting costs, and any direct equipment operating and maintenance
costs, including actual costs paid to private contractors for copying services.

) “Bulk commercial special extraction request” means a request for copies of a record for information in a
_rmat other than the format already available, or information that cannot be extracted without examination
of all items in a records series, class of records, or data base by a person who intends to use or forward the
copies for surveys, marketing, solicitation, or resale for commercial purposes. “Bulk commercial special
extraction request” does not include a request by a person who gives assurance to the bureau that the person
making the request does not Intend to use or forward the requested copies for surveys, marketing,
solicitation, or resale for commercial purposes.

(c) “Commercial” means profit-seeking production, buying, or selling of any good, service, or other product.

(d) “Special extraction costs” means the cost of the time spent by the lowest paid employee competent to
perform the task, the actual amount paid to outside private contractors employed by the bureau, or the actual
cost incurred to create computer programs to make the special extraction. “Speclal extraction costs” include
any charges paid fo a public agency for computer or records services.

(3) For purposes of divisions (F){(1) and (2) of this section, “surveys, marketing, solicitation, or resale for
commercial purposes” shall be narrowly construed and does not include reporting or gathering news, reporting
or gathering information to assist citizen oversight or understanding of the operation or activities of
government, or nonprofit educational research.

Effective Date: 02-12-2004; 04-27-2005; 07-01-2005; 10-29-2005; 03-30-2007; 2006 HBS 09-29-2007;
"7 2008 HB214 05-14-2008
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4901.12 All proceedings public records.

Jg,f-,%Except as provided in section 149.43 of the Revised Code and as consistent with the purposes of Title XLIX
‘;49] of the Revised Code, all proceedings of the public utilities commission and all documents and records in
its possession are public records.

f

Effective Date: 09-17-1996
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4903.09 Written opinions filed by commission in all contested
cases.

P J-’?ﬁ‘
] '

in all contested cases heard by the public utilities commission, a complete record of all of the proceedings
shall be made, including a transcript of all testimony and of all exhibits, and the commission shall file, with the

records of such cases, findings of fact and written opinlons setting forth the reasons prompting the decisions
arrived at, based upon said findings of fact.

Effective Date: 10-26-1953
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4905.07 Information and records to be public.

m, Except as provided in section 149.43 of the Revised Code and as consistent with the purposes of Title XLIX

£ “49] of the Revised Code, all facts and information in the possession of the public utilities commission shatl be
ﬁubtic, and all reports, records, files, books, accounts, papers, and memorandums of every nature in its
possession shall be open to inspection by interested parties or their attorneys.

Effective Date: 09-17-1996
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4905.35 Prohibiting discrimination.

{A) No public utility shall make or give any undue or unreasonable preference or advantage to any person,
jirm, corporation, or locality, or subject any person, firm, corporation, or locality to any undue or unreasonable
prejudice or disadvantage.

(B)(1) A natural gas company that is a public utility shall offer its regulated services or goods to all similarly
situated consumers, inciuding persons with which it is affiliated or which it controls, under comparable terms
and conditions. ‘

(2) A natural gas company that is a public utility and that offers to a consumer a bundled service that includes
both regulated and unregulated services or goods shall offer, on an unbundled basis, to that same consumer
the regulated services or goods that would have been part of the bundled service. Those regulated services or
goods shall be of the same quality as or better quality than, and shall be offered at the same price as or a
better price than and under the same terms and conditions as or better terms and conditions than, they would
have been had they been part of the company’s bundled service.

(3) No natural gas company that is a public utility shall condition or limit the availability of any regulated
services or goods, or condition the availability of a discounted rate or improved quality, price, term, or
condition for any regulated services or goods, on the basis of the identity of the supplier of any other services
or goods or on the purchase of any unregulated services or goods from the company.

Effective Date: 09-17-1996
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4909.18 Application to establish or change rate.

... Any public utllity desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to modify,

amend, change, increase, or reduce any existing rate, joint rate, toll, classification, charge, or rental, or any
#eguiation or practice affecting the same, shall file a written application with the public utllities commission.
Except for actions under section 4909.16 of the Revised Code, no public utility may issue the notice of intent
to file an application pursuant to division (B) of section 4909.43 of the Revised Code to increase any existing
rate, joint rate, toll, classification, charge, or rental, until a final order under this section has been issued by
the commission on any pending prior application to increase the same rate, joint rate, toll, classification,
charge, or rental or until two hundred seventy-five days after filing such application, whichever is sooner.
Such application shall be verified by the president or a vice-president and the secretary or treasurer of the
applicant. Such application shall contain a schedule of the existing rate, joint rate, toll, classification, charge,
or rental, or regulation or practice affecting the same, a schedule of the modification amendment, change,
increase, or reduction sought to be established, and a statement of the facts and grounds upon which such
application is based. If such application proposes a new service or the use of new equipment, or proposes the
establishment or amendment of a regulation, the application shall fully describe the new service or equipment,
or the regulation proposed to be established or amended, and shall explain how the proposed service or
equipment differs from services or equipment presently offered or In use, or how the regulation proposed to
be established or amended differs from regulations presently in effect. The application shall provide such
additional information as the commission may require in its discretion. If the commission determines that such
application is not for an increase in any rate, joint rate, toll, classification, charge, or rental, the commission
may permit the filing of the schedule proposed in the application and fix the time when such schedule shall
take effect. If it appears to the commission that the proposals in the application may be unjust or
unreasonable, the commission shall set the matter for hearing and shall give notice of such hearing by sending
written notice of the date set for the hearing to the public utility and publishing notice of the hearing one time
in a newspaper of general circulation in each county in the service area affected by the application. At such
hearing, the burden of proof to show that the proposals in the application are just and reasonable shall be
upon the public utility. After such hearing, the commission shall, where practicable, issue an appropriate order
within six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate, joint rate, toll, classification,
charge, or rental there shall also, unless otherwise ordered by the commission, be filed with the application in

duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred to in such application, as
provided in section 4909.05 of the Revised Code;

(B) A compiete operating statement of its last fiscal year, showing in detail all its recelpts, revenues, and
incomes from all sources, all of its operating costs and other expenditures, and any analysis such public utility
deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabllities, and net worth;

(E) A proposed notice for newspaper publication fully disclosing the substance of the appiication. The notice

shall prominently state that any person, firm, corporation, or association may file, pursuant to section 4909.19
‘of the Revised Code, an objection to such increase which may allege that such application contains proposals

that are unjust and discriminatory or unreasonable, The notice shall further include the average percentage
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increase in rate that a representative industrial, commercial, and residential customer will bear should the
increase be granted in full;

{F) Such other information as the commission may require in its discretion.

j
cifective Date: 01-11-1983
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4928.02 State policy.

/ =y It is the policy of this state to do the following throughout this state beginning on the starting date of

5

f %

rompetitive retall electric service:

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers with
the supplier, price, terms, conditions, and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective cholces over the
selection of those supplies and suppliers and by encouraging the development of distributed and smali
generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and demand-side retail electric service;
(E) Encourage cost-effective and efficient access to information regarding the operation of the transmission
and distribution systems of electric utilities in order to promote effective customer choice of retail electric

service;

(F) Recognize the continuing emergence of competitive electricity markets through the development and
implementation of flexible regulatory treatment;

(G) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive subsidies
Jlowing from a noncompetitive retail electric service to a competitive retail electric service or to a product or

service other than retail electric service, and vice versa;

(H) Ensure retail electric service consumers protection against unreasonable sales practices, market
deficiencies, and market power;

(1) Facilitate the state's effectiveness in the global economy.

Effective Date: 10-05-1999
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4928.14 Market-based standard service offer.

e (A) After its market development period, an electric distribution utility in this state shall provide consumers,

i n a comparable and nondiscriminatory basis within its certified territory, a market-based standard service
offer of all competitive retail electric services necessary to maintaln essential electric service to consumers,
including a firm supply of electric generation service. Such offer shall be filed with the public utilities
commission under section 4909.18 of the Revised Code.

(B) After that market development period, each electric distribution utllity also shall offer customers within its
certified territory an option to purchase competitive retail electric service the price of which is determined
through a competitive bidding process. Prior to January 1, 2004, the commission shall adopt rules concerning
the conduct of the competitive bidding process, including the information requirements necessary for
customers to choose this option and the requirements to evaluate qualified bidders. The commission may
require that the competitive bidding process be reviewed by an independent third party. No generation
supplier shall be prohibited from participating In the bidding process, provided that any winning bidder shall be
considered a certified supplier for purposes of obligations to customers. At the election of the electric
distribution utility, and approval of the commission, the competitive bidding option under this division may be
used as the market-based standard offer required by division (A) of this section. The commission may
determine at any time that a competitive bidding process is not required, If other means to accomplish
generally the same option for customers is readily available in the market and a reasonable means for
customer participation is developed.

(C) After the market development period, the failure of a supplier to provide retall electric generation service
to customers within the certified territory of the electric distribution utility shall result in the supplier’s

(m customers, after reasonable notice, defaulting to the utility’s standard service offer filed under division (A) of
this section until the customer chooses an alternative supplier. A supplier is deemed under this division to
have failed to provide such service if the commission finds, after reasonable notice and opportunity for
hearing, that any of the following conditions are met:

(1) The supplier has defaulted on its contracts with customers, is in recejvership, or has filed for bankruptcy.
(2) The supplier is no longer capable of providing the service.

(3) The supplier is unable to provide delivery to transmission or distribution facilities for such perlod of time as
may be reasonably specified by commission rule adopted under division (A} of section 4928.06 of the Revised

Code.

(4) The supplier's certification has been suspended, conditionally rescinded, or rescinded under division (D) of
section 4928.08 of the Revised Code.

Effective Date: 10-05-1999

0004260



'l'.‘

Y

4928.37 Receiving transition revenues.

(A)(l) Sections 4928.31 to 4928.40 of the Revised Code provide an electric utility the opportunity to receive

)ansmon revenues that may assist it in making the transition to a fully competitive retail electric generation
market. An electric utility for which transition revenues are approved pursuant to sections 4928.31 to 4928.40
of the Revised Code shall receive those revenues through both of the following mechanisms beginning on the
starting date of competitive retail electric service and ending on the expiration date of its market development
period as determined under section 4928.40 of the Revised Code:

(a) Payment of unbundled rates for retail electric services by each customer that Is supplied retail electric
generation service during the market development period by the customer’s electric distribution utility, which
rates shall be specified in schedules filed under section 4928.35 of the Revised Code;

(b) Payment of a nonbypassable and competitively neutral transition charge by each customer that is supplied
retail electric generation service during the market development period by an entity other than the customer’s
electric distribution uttlity, as such transition charge is determined under section 4928.40 of the Revised Code.
The transition charge shall be payable by each such retail electric distribution service customer in the certified
territory of the electric utility for which the transition revenues are approved and shall be billed on each
kilowatt hour of electricity delivered to the customer by the electric distribution utility as registered on the
customer’s meter during the utility’s market development period as kilowatt hour is defined in section
4909.161 of the Revised Code or, if no meter is used, as based on an estimate of kilowatt hours used or
consumed by the customer. The transition charge for each customer class shall reflect the cost allocation to
that class as provided under bundied rates and charges in effect on the day before the effective date of this
section. Additionally, as reflected in section 4928.40 of the Revised Code, the transition charges shall be
‘tructured to provide shopping incentives to customers sufficient to encourage the development of effective
_ompetit|on in the supply of retail electric generation service. To the extent possible, the level and structure of
the transition charge shall be designed to avoid revenue responsibility shifts among the utility’s customer
classes and rate schedules.

(2)(a) Notwithstanding division (A)(1)(b) of this section, the transition charge shall not be payable on
electricity supplied by a municlpal electric utility to a retail electric distribution service customer in the certified
territory of the electric utility for which the transition revenues are approved, if the municipal electric utility
provides electric transmission or distribution service, or both services, through transmission or distribution
facilities singly or jointly owned or operated by the municipal electric utility, and if the municipal electric utility
was in existence, operating, and providing service as of January 1, 1999.

(b) The transition charge shall not be payable on electricity supplied or consumed in this state except such
electricity as is dellvered to a retail customer by an electric distribution utility and is registered on the
customer’s meter during the utility’s market development period or, if no meter is used, is based on an
astimate of kilowatt hours used or consumed by the customer. However, no transition charge shali be payable
on electricity that is both produced and consumed in this state by a self-generator.

(3) The transition charge shall not be discounted by any party.

(4) Nothing prevents payment of all or part of the transition charge by another party on a customer’s behalf if

; 7, that payment does not contravene sections 4905.33 to 4905.35 of the Revised Code or this chapter.

(B) The electric utility shall separately itemize and disclose, or cause its billing and collection agent to
separately itemize and disclose, the transition charge on the customer’s bill in accordance with reasonable
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specifications the commission shall prescribe by rule under division (A) of section 4928.06 of the Revised
Code.

"y Effective Date: 10-05-1999
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RULE 408. Compromise and Offers to Compromise

Evidence of (1} furnishing or offering or promising to furnish, or (2) accepting or
offering or promising to accept, a valuable consideration in compromising or attempting to
compromise a claim which was disputed as to either validity or amount, is not admissible to
prove liability for or invalidity of the claim or its amount. Evidence of conduct or statements
made in compromise negotiations is likewise not admissible. This rule does not require the
exclusion of any evidence otherwise discoverable merely because it is presented in the course of
compromise negotiations. This rule also does not require exclusion when the evidence is offered
for another purpose, such as proving bias or prejudice of a witness, negativing a contention of
undue delay, ot proving an effort to obstruct a criminal investigation or prosecution.

[Effective: July 1, 1980.]
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company To
Modify its Non-Residential Generation
Rates to Provide for Market-Based
Standard Service Offer Pricing and to
Establish a Pilot Alternative
Competitively-Bid Service Rate Option
Subsequent to Market Development Period.

Case No. 03-93-EL-ATA

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated
with The Midwest Independent
Transmission System QOperator.

Case No. 03-2079-EL-AAM

i i

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution
System And to Establish a Capital
Investment Reliability Rider to be Effective
After the Market Dievelopment Period.

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA
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PUBLIC VERSION REDACTED

APPLICATION FOR REHEARING
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

The Office of the Ohio Consumers’ Counsel (*OCC”), on behalf of the residential
consumers of Duke Energy Ohio, In¢. (“Company” or “Duke Energy,” including its
predecessor The Cincinnati Gas and Electric Company) and pursuant to R.C. 4903.10 and
Ohio Adm. Code 4901-1-35(A), applies for rehearing of the Order on Remand {Remand

Order”) issued by the Public Utilities Commission of Ohio (“PUCO” or “Comumnission™)
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on October 24, 2007 in the above-captioned cases. The OCC submits that the

Commission’s Remand Order is unreasonable and unfawful in the following particulars:

A

The Commission’s Remand Order is unreasonable and unlawful
because the Commission failed, as a quasi-judicial decision-maker,
to “permit a full hearing upon all subjects pertinent to the issues(s),
and 1o base [its] conclusion upon competent evidence” in violation
of R.C. 4903.09 and case law. City of Bucyrus v. State Dept. of
Health, 120 Ohio St. 426, 430.

1. The Remand Order fails to eliminate capacity charges that
are simply surcharges that the Company requested for
customer to pay, without any evidentiary basis for why
consumets should pay them.

2. The Remand Order fails to consider the needs of the
competitive market for the bypassability of all standard
service offer componemts based upon the record.

3. The Remand Order fails to eliminate the additional “*AAC™
charges that the Company requested, without any
evidentiary basis for why customers should pay them.

The Commission’s Remand Order is unreasonable and unlawful
because it fails to prohibit pricing and price elements in side
agreements that violate Ohio statutes and rules, thereby permitting
the devastation of the competitive market for generation service
that conld provide benefits for customers.

1. The Remand Order fails to consider all legally permitted
uses of the discovery that was required by the Court in the
decision to remand the case.

2. The Remand Order fails to prohibit Duke Energy’s
discriminatory pricing that demonstrates the standard
service offet rates were too high for customers
discriminated against, and the discrimination has caused
serious damage to the competitive market for generation
service.

3. The Remand Order fails to prohibit Duke Energy’s
violation of corporate separation requirements, which has
caused serious damage to the competitive market for
generation service that was intended to provide benefits to
customers,
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4. The Remand Order fails to prohibit the || N NEGNEEG_G_G

which hag caused serious damage to

the competitive market for generation service.

C. The Commission’s Remand Order is unreasonable and unlawful
because it withholds information from public serutiny by
designating the contents of documents “trade secret” without legal

justification.

The reasons for granting this Application for Rehearing are set forth in the attached

Memorandum in Support.

Respectfully submitted,

Janine L. Migden-Ostrander
ansumm’ Counsel

o

Assistant Consumers’ Counsel

Office of The Ohio Consumers’ Counsel

10 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

Telephone:  614-466-8574

E-mail: small@occ.state.ch.us
hotz@occ.state.oh.us
sauer{@occ.state.oh.ug
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company To
Modify its Non-Residential Genetration
Rates to Provide for Market-Based
Standard Service Offer Pricing and to
Establish a Pilot Alternative
Competitively-Bid Service Rate Option
Subsequent to Market Develapment Period.

Case No. 03-93-EL-ATA

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated
with The Midwest Independent
Transmission System Operator.

Case No. 03-2079-EL-AAM

R e e e g

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distributicn
System And to Establish a Capital
Investment Reliability Rider to be Effective
After the Market Development Period.

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

L e N A T S e

MEMORANDUM IN SUPPORT

L HISTORY OF THE CASE AND INTRODUCTION

A. Introduction

These cases, on remand from the Supreme Court of Chio, are important for their
determination of, among other matters, the manner in which generation rates will be set
for 600,000 residential utility customers and tens of thousands of other customers for the

2007-2008 period. The PUCQ has important decisions to make about the rates residential
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customers and Ohio businesses will pay for generation service and the future of electric
choive in areas served by Duke Energy. The General Assembly intended that the
Commission would approve reasonable standard service offer rates as well as provide a
real opportunity for customers to have competitive options to the generation rates
provided by Duke Energy. The record supports the need for the Commission to take
corrective actions that support reasonable prices and the development of the competitive
market.

The issues presented in these cases require the Commission to make
determinations on matters of law and policy. Serious problems exist in Duke Energy’s
proposals. In the absence of a competitive framework to protect customers, Duke Energy
has submitted proposals to increase its standard service rates for generation service. Ohio
law and sound public policy require the Commission to modify Duke Energy’s pricing
for the standard service offer rates that the Company proposes to charge its customers.

B. Remand from the Supreme Court of Ohio

The duration of some of the cases captioned above -- the first of which began in
January 2003 - is partly the result of an appeal of that portion of the case that conciuded
in 2004 (hereinafter, “Post-MDP Service Case”™) and remand by the Supreme Court of
Ohio (“Court™).' The matters addressed by the Court that necessitated the remand have
been extensively discussed in pleadings regarding the appropriate scope for the hearings
that followed the remand.> The Court stated that the “portion of the commission’s first

rehearing entry approving CG&E’s [now Duke Energy’s] alternative proposal is devoid

! Ohig Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio 5t.3d 300, 2006-Ohio-5789 (*“Consumers’
Counsel 2006™).

? See, ¢.g., Duke Energy’s Motion for Clarification (December 13, 2006) and the OCC’s Memarandum
Contra Motion for Clarification (December 20, 2006).
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of evidentiary support.”® The Court also stated that the “commission abused its
discretion in barring discovery of side agreements,™

The Office of the Ohio Consumers’ Counsel (“OCC”) presented extensive
evidence regarding the missing support for Duke Energy’s standard service offer rate
proposals as well as the problems caused by side agreements the Company entered into
with the intent of removing opposition by certain customers to its proposals that affected
many other customers. The Commission should have acted upon this evidence and
modified its previous entries and orders such that new standard service generation offers
wotuld result.

C. Burden of Proof

The burden of procf regarding the applications submitted in these cases rests upon
Duke Energy. The posture of these cases -- in which vatious proposals for rate changes
for components of standard service offers for 2007-2008 have been linked by
consolidation with the remand of the underlying Case No. 03-93-EL-ATA, et. — docs not
alter the burden of proof.

The OCC does not bear any burden of proof in these cases. R.C. 4928.14(A)
requires the filing of an application pursuant to R.C. 4909.18 regarding these cases. Ina
hearing regarding a proposal that does not involve an increase in rates, R.C. 4909.18
provides that “the burden of proof to show that the proposals in the application are just
and reasonable shall be upon the public utility.” In a hearing regarding a proposal that

docs involve an increase in rates, R.C. 4909.19 provides that, “[a]t any hearing involving

? Consumers ' Counsel 2006 at 128.
*14. at 794,
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rates or charges sought to be increased, the burden of proof to show that the increased
rales or charges are just and reasonable shall be on the public utility.” In the following
gsections, the OCC will explain how Duke Energy has failed to prove that its post-MDP
pricing proposals shouid be adopted without alteration by the Commission.
D. Procedural History of these Cases
On January 10, 2003, the Company filed an application (*January 2003
Application™) containing proposals to provide a market-based standard service offer and
1o establish an alternative competitive bidding process for the period after the market
development period for non-residential customers.® Numerous parties and the
Commission’s staff (“Staff”) filed comments on the Company’s proposals in March and
Aprl 2003,
On December 9, 2003, the Commission issued an entry that stated:
As the competitive ratail market for electric generation has not-
fully developed in the CG&E [now Duke Energy] temritory, the
Comrmission finds it advigahle that CG&R file a rate stabilization
plan as part of these proceedings, for the Commission’s
consideration.”
The Entry also set a procedural schedule,
On January 26, 2004, the Company filed another application (“January 2004
Application™). The January 2004 Application asked the Commission to approve either

the approach contained in the January 2003 Application (the “competitive market

option,” or “CMO’) or a substitute pian (“ERRSP Plan™) for pricing generation service

3 The January 2003 Application initiated Case No. 03-93-EL-ATA.
¢ January 2003 Application at 1.
7 Entry at 5 (December 9, 2003),
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that the Company submitted for approval in response to the Commission’s request on
December 9, 20038

On March 22, 2004, the OCC moved to continue these cases until after the Staff
prepared a report on its investigation. Among other matters, the OCC was concerned that
discovery responses from Duke Energy stated that explanations of its applications would
be forthcoming only in pre-filed testimony. An entry was issued on April 7, 2004 that
extended the pracedural schedule a fow weeks and set these cases for hearing on May 17,
2004 and did not provide for a Staff report of investigation, Duke Energy submitted pre-
filed testimony on April 15, 2004 in which it described its “revised ERRSP.” The PUCO
Staff filed testimony on April 22, 2004 and intervening parties, including the OCC, filed
testimony on May 6, 2004.

The hearing was delayed in connection with the filing of a stipulation in these
cases that described another plan of service (“Stipulation Plan” as described in the
“Stipulation” filed on May 19, 2004%). Duke Energy, Staff, Dominion Retail, Green
Mountain Energy, FirstEnergy Solutions, and other parties (inchiding several large
customers and membership organizations made up of large customers) executed the
Stipulation. The Ohio Marketers Group (“OMG,” consisting of MidAmerican Energy,
Strategic Energy, Constellation Power Source, Constellation NewEnergy and WPS

Energy Services), PSEG Energy Resources, the National Energy Marketers Association,

¥ January 2004 Application at 8.
? The Stipulation was later submitted and admitted as Joint Ex. 1.
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the OCC and the Ohio Manufacturers Association representing broad customer groups,'
and OPAE did not execute the Stipulation.

The parties who did not execute the Stipulation were permitted a very short period
during which they could inquire into the Stipulation by means of discovery. The OCC
sought copies of all side-agreements between Duke Energy and other parties in these
cases, and the Company refused to provide copies of such agreements. The first witness
appeared at hearing on May 20, 2004 (based on pre-filed testimony not related to the
Stipulation). The OCC began the hearing on May 20, 2004 with an oral Motion to
Compel Discovery of side agreements. The Motion to Compel Discovery was denied. 1

The Commission’s Order in the Post-MDP Service Case was issued on September
29, 2004, which approved the May 19, 2004 Stipulation with some conditions. The
Order evaluated the Commission’s three goals used in the evaluation of post-MDP rate
plans: rate stability for customers, financial stability for the company, and encouragement
of competition.'” Several parties, including Duke Energy and the OCC, filed applications
for rehearing on October 29, 2004. The Company asked the PUCO to either i) approve
its original CMO proposal, ii) approve the Stipulation without conditions or
modifications, or iit) approve a new rate plan (“New Proposal™), proposed for the first

time in the Company’s Application for Rehearing.

"” The Ohio Manufacturers Association stated in its Motion to Intervene that it is “the only statewide
association exclusively serving manufacturers. It has more than 2,400 Ohio manufacturing companies as
members.” OMA Motion to Intervene at 2 (March 5, 2004).

xr, Vol 11 at 8, line 4 though 15 (2004).

2 Order at 15 (September 29, 2004). Thereafter, the Court stated that it has “recognized the commission’s
duty and authority to enforce the competition-encouraging statinory scheme of 3.8, 3. ..." Ohip

Consumers’ Counsel v. Public Util. Comm., 111 Qhio St.3d 300, 2006-Ohio-5789 at Y44 (“Consumers’
Counsel 2006™). '
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™ In a November 23, 2004 Entry on Rehearing, the PUCO adopted (in principal
I part) the New Proposal. The Commission ordered the Company to submit filings with
the Commission before Duke Energy could place certain of the rate increases in the New
Proposal into effect.
The OCC initiated its appeal on May 23, 2005. The Court issued its opinion on
November 22, 2006. The Court held that the PUCO erred by failing to properly support
modifications to post-MDP rates in the PUCO’s November Entry on Rehearing and erred
by failing to compel the disclosure of side agreements.”? The Court remanded the case
for additional consideration by the Commission.
On November 29, 2006, the Attermey Examiner issued an Entry in the above-
captioned cases that provided for a “hearing . . . 1o obtain the record evidence required by
the court,” and ordered that a prehearing conference be held on December 14, 2006."
;PR The above-captioned cases were consolidated (i.e. constituting the Post-MDP Remand
Case). A procedural Entry was issued on February 1, 2007 that, among other matters, set
a cut-off date for discovery and a hearing date for March 19, 2007.
On February 2, 2007, the Post-MDP Remand Case was set for hearing in two
phases, the first of which would address the framework for post-MDP rates. The hearing
on the first phase was conducted in three days, beginning on March 19, 2007, The case

was briefed in April 2007. The Remand Order in the above-captioned cases was issued

on October 24, 2007.

'# Consumers' Counsel 3006 at 195.
Y % Entry 3, 1(7) (November 29, 2006).

3OV




The Remand Order reinstated all of the Commission’s previous standard service
offer determinations that were set before these cases were appealed.'® The Remand
Order made minor adjustments to the bypassability of generation components. For
residential customers, the entire rate stabilization charge (“RSC™) and annually adjusted
component (“AAC") are bypassable under the Remand Order'® while these charges were
previously bypassable for only the fiest twenty-five percent of residential customers.'’
Also, the Remand Order changed the infrastructure maintenance fund (“IMF™)
component in current rates to a fully bypasseble charge for non-residential customers

who provide certain assurances that they will not return to the Company’s standard

service offer rates.'®

1L ARGUMENT

A.  The Commission’s Remand Order is unreasonable and
unlawful becanse the Commission failed, as a quasi-judicial
decision-maker, to “permit a full hearing npon all subjects
pertinent to the issues(s), and te base {its] conclusion zpon
competent evidence” in violation of R.C, 4903.09 and case law.
City of Bucyras v. State Dept. of Healtk, 120 Ohio St. 426, 430.

1. The Remand Order fils to eliminate capacity charges °
that are simply surcharges that the Company requested
for customers to pay, without any evidentary basis for
why consumers should pay them.

" The generation comporient charges that resnited fiom the Post-MDP Service Cuse were listed in OCC-
sponsored testimony. OCC Remand Ex, 2(A) at 53 (Hixon).

' Remand Order at 34-35,
" OCC Remand Ex. 2(A) at 53 (Hixon),
'* Remand Order at 38,
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[ a. The IMF is & surcharge.

In Consumers’ Counsel 2006, the Court was concerned that “the infrastructure-
maintenance fund may be some type of surcharge and not a cost component."m The
Court was correct. The IMF charge was unsupported by the record at the conclusion of
the Post-MDP Service Case, and it continues to be unsupported by the record -- in
violation of R.C. 4903.09 and case law that requires a decision upon competent
evidence®® -- as the result of the Remand Order. In assessing Duke Energy’s standard
service offer pricing components, the prize for vagueness, ambiguity, and duplication of
charges surely must go to the IMF charge that consumers will be required to pay despite
there being no basis or support from the testimony regarding the Stipulation Plan or any
other testimony.”! The plan proposed by Duke Energy in its Application for Rehearing

provides for duplicative capacity charges, and therefore does not provide for reasonably

priced generation service for the Company’s customers.
The Court determined that the Commission violated R.C. 4903.09 when it
approved certain charges in the Post-MDP Service Case “without record evidence and

without setting forth any basis for the decision.” The Court was particularly concemed

regarding the explanation for the capacity charges as the result of the Pos-MDP Service
Case, specifically naming the IMF.” The Remand Order purports to retum to, and judge

for purposes of setting standard service generation offers, the Company’s ‘RSP

% Consumers’ Counsel 2006 at §30.

2 ®.C. 4902.09 requires that the Commission “shall file . . . finding of fact and written opinions sctting
forth the reasons prompting the decision arrived at, based upon said findings of fact.” See also, City of
Bucyrus v. State Dept. of Health, 120 Ohio St. 426, 430,

¥ OCC Remand Ex. 1 at 48 (Talbot).
: 214 at 127.
oy 2 1d. at 30.
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application, as filed on January 26, 2004, and subsequently modified by Duke prior to the
initial hearing in these proceedings.”* The IMF was first proposed in the Company’s
later-filed Application for Rehearing, however, and reappears on pages 35-38 of the
Remand Order without an explanation based upon the modified application filed by the
Company, The Remand Order is object-driven, intended to reestablish customer
payments for all components of the generation charges proposed by Duke Energy in its
Application for Rehearing in the Post-MDP Service Case.

The Remand Order ignores the very history of these cases that it repeats in great
detail. According to Duke Energy, the IMF’s ancestry is clear -- it is one of two
successor charges to the Reserve Margin portion in the original “anmally adjusted
component” charge in the Duke Energy’s Stipulation Plan that was the subject of the
Commission's hearing in May 2004.° This claim conflicts with the Company’s response
to the OCC’s discovery (entered into the record) that the IMF and “little g” both
compensate the Company for existing capacity,”® The ancesiry claimed by Duke Energy
for the IMF is incorrect: the sole successor to the charge for the Reserve Margin under

the Stipulation Plan is the SRT. The Commission appears to agree, concluding from the

»27

history of the “carve[ ] out”™" from the originally proposed reserve margin that “the

collection of costs of maintainiing a reserve margin is appropriate for collection through a
[non-bypassable SRT] POLR rider,” The result is that an additional, non-bypassable IMF

component to the POLR charge is unsupported.

 Remand Order at 28.

# Company Remand Ex. 3 at 26 (“The IMF was previously embedded in the reserve margin component of
the Stipulated AAC price of $52,898,560.) {Stellen).

* OCC Remand Ex. |, NHT Attachment 6 (quoted and analyzed in OCC Remand Ex. 1 at 42) (Talbot).
¥ Remand Order at 32.
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The duplication of capacity charges that customers much pay is exhibited by
gualitative responses to the OCC'’s inquiries regarding the support for capacity-related
charges in the Company’s standard setrvice offer rates. The Company stated that “Little
g and the IMF [i.e. the Infrastructure Maintenance Fund] represent compensation for the
Company’s existing capacity.”® The Company also states that “{t}he RSC is the
Company charge for providing a stable market price over a prolonged period of time.”**
OCC Witness Talbot concluded that “the basis for the IMF charge seems to be similar, if
not identical, to that of the RSC charge.”*® Mr. Talbot stated that “{tjhere appears to be
over-charging for existing capacity to the extent that little g and the RSC and the IMF are
all recovering the costs or risks of existing capacity™" and that “{t]here is no assurance

that these charges are not duplic;.'@ttiw.'.."32

b. Neither risk, opportunity cost, nor reliability
arguments support the IMF charge.

The evidence demonstrates that the IMF comes from thin air -- i.e., a new
surcharge was inserted as suspected by the Court -- that is explained by Duke Energy as
the added amount that the Company ig “willing to accept.”> The Company’s
justification for the IMF charge was also stated as follows: “[It] is compensation for its

opportunity cost associated with committing its assets at first call to MBSSO load.”** As

314, NHT Attachment 6 {quoted and analyzed in QCC Remand Ex. 1 at 42} (emphasis added) (Talbot).

¥ 14., NHT Attachment 12 (quoted and analyzed in OCC Remand Ex. 1 at 53) {Talbot).
3 OCC Remand Ex. t at 38 (Talbat).

id. at42.
4.
3 Duke Energy Remand Ex, 3 at 25.

3 Duke Energy’s response to OCC-INT-04-RI67, made part of the presentation by OCC Witness Talbot
OCC Remand Ex. 1, Attachment NHT-5.
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o OCC Witness Talbot explains, Duke Energy’s arguments in support for such a charge are
. couched in terms of three concepts -- risk, reliability and opportunity cost -- that the
Company misapplies.’
Regarding “risk,” the apparent basis upon which the Remand Crder approved the

IMF charge,”® the Company's claim that the standard service offer adds to its level of risk

is not substantiated. As OCC Witness Talbot pointed out:

The Company cannot show what level of risk it is taking on. [Ijt

cannot even claim that it is taking on any net risk at ail and on the

face of it[, the] [sic] standard service offer reduces rigk. And the

Company has not justified its claims in terms of any quantitative

risk analysis.”’
More fundamentally, Mr. Talbot points out that the Company has completely misused the
concept of risk. In financial parlance, risk results from having an open or uncovered

position in the market, either as buyer or seller. Absent the standard service offer, the

Company would be selling the electricity from its generating units into the competitive
market, but with the standard service offer it has a relatively assured market for the

output of its generating plants and therefore has a less exposed position — i.e., onc with

reduced risk,*®

The second concept on which the Company bases its claim for the IMF is

opportunity cost. The evidentiary basis for the Company’s claim in this area is non-

3% OCC Remand Ex. 1 at 37-42 (Talbot).
18 Rermand Order at 37.
*714. a1 39 (Talbot).

%14, at 38, 41, and 53 (Talbot). Regarding the testimony of Company Witness Steffen, Mr. Talbot stated

that “Mr. Steffen does not provide a balanced assessment in which, absent the assurance of sales to

standard service offer consuumers, the Company would also be subject 1o *price volatility in the energy and

capacity markets.”” Id. at 41 (quoting Steffen’s Second Supplemental Testimony at 27, Company Remand

Ex. 3 at27). Mr. Talbot also states that the testimony of Company Witness Meyer suffers from the same
=N misrepresentation of the risk sitnation. Id. at 39 (referring to Company Remand Ex. 1 at 9).
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existent. The Company has not performed any opportunity cost analysis,”® let alone
submitted such an analysis to the Commission for its review and the review of
intervening parties.

The third concept misapplied by the Company is “reliability.” The SRT has that
specific function, providing for the acquisition of capacity corresponding to a reserve
margin over expected peak demand.*® The definition of the risks or costs for which the
IMF is supposed to compensate the Company suffers from a serious problem: the IMF
duptlicates costs and compensates for rigks that are covered by other components of Duke
Energy’s standard service offer. These components are those that relate to capacity, the
SRT, the RSC, and also “little g.” As noted above, the SRT is, by definition, a tracker
that compensates the Company for acquiring a 15 percent reserve margin over and above
predicted peak demand for the year ahead. Surely this is adequate for the purpose of
assuring system reliability, and nothing more should be claimed for achieving this
purpose. The SRT is the sole successor to the Reserve Margin component under the
Stipulation Plan, |

The proposed charges for the IMF have not been supported by Duke Energy, and
are unreasonable. Analysis of the IMF -- on a stand-alone basis and even more so in
combination with the RSC, the SRT, and “little g” — reveals that the IMF has no

reasonable basis or rationale. The IMF is, as canjectured by the Court, “some type of

* OCC Remand Ex. 1 at 39 and 42, citing DE-Ohio's response to OCC Interrogatory RI 140 (“The
Company has not performed such a calculation,” OCC Remand Ex. 1, NHT Attachment 4).

* See, ¢.g., OCC Remand Ex. 1 at 41 (Talbot).
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(’-», surcharge and not a cost component.™' The IMF should be removed from the

Company's standard service offer charges so that customers do not pay an IMF charge.
2. The Remand Order fails to consider the needs of the
competitive market for the bypassability of all standard
service offer components based upon the record.

An important feature of Duke Energy's standard service offer, as reestablished in
the Remand Order, is that two of its six components are non-bypassable by residential
customers who switch to CRES providers. In spite of the fact that ali the standard service
offer charges are generation-related, the IMF and the SRT remain non-bypassable (i.e.
custorners must pay Duke Energy even if the customers switch to another provider of

i : generation service). The analysis of risk, reliability and opportunity cost, restated in part
above, shows that the record is devoid of evidence to support non-bypassable c:harges.“2

Labeling a generation component “POLR” does not substitute for record evidence,

) OCC Witness Talbot pointed out that even an apparently small non-bypassable
charge can threaten a large percentage of competitive retailers’ profit margins - margins
that can be very small.*® Mr. Talbot explained that non-bypassable charges impose a |
bartier to competitive supply of generation service.* The entire removal of the IMF
charge (which is, again, totally non-bypassable as the result of the Remand Order) would

l remove a barrier to competitive entry into the electricity marketplace.

! Consumers ' Counsel 2006 a1 130.

*? The Rernand Order again runs afoul of R.C. 4903.09 that requires that the Commission “shall file . . .
finding of Fact and written opinions setting forth the reasons prompting the decision atrived at, based upon
said findings of fact.” See also, City of Bucyrus v. State Dept. of Health, 120 Ohia St. 426, 430.

43Ty, Vol. II at 84-85 (2007) (Talbot).
Y “ OCC Remand Ex. 1 at 62-63 (Talbot).
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During 2004, when the Commission held its last full hearing in this matter, the
switching rates to competitive retail electric service (“CRES") providers for commercial,
industrial, and residential customers were 22.04, 19.87, and 4.91 pcrcent.‘s The
Commission’s “competitiveness” test for approval of clectric utility rate plans provided
hope that Duke Energy's new standard service offer would usher in a period in which the
competitive electricity market would fusther develop and mature to the benefit of
customers. However, the switching statistics fell to 8.40, 0.36, and 2.32 percent for
commercial, industrial, and residential customers by December 31, 2006.%° The Remand
Order states that compaonents of Duke Energy’s rate plan must be reviewed in the light of
more than the contents of the original application and testimony.*’

. The history of the competitive market, as revealed by the record evidence in this
case, is that the marketplace desperately needs encouragement by allowing customets to
purchase generation service from a competitive provider without having to make
redundant payments to the electric utility. All generation charges should be bypassable
by customers.

3. The Remand Order fails to eliminate the additional
“AAC” charges that the Company requested for
customers (o pay, without any evidentiary basis for why
customers should pay them.
The reasonableness of a return on construction work in progress {“CWIP”) for
environmental plant in the AAC calculations is a matter not addressed in the Remand

Order and not covered by Staff’s inquiries in the other cases that were heard along with

¥ Tr. Vol. It at 133 (CG&E Witness Stevie) (2004) (cited in OCC Remand Ex. 2(A) at 62, as correctcd in
OCC Remand Ex 2(B)) (Hixon)).

36

¥ Remand Order at 34,
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the cases on remand. Asked if he formulated an opinion regarding whether a return on
such CWIP is an appropriate component of the AAC, Staff Witness Tufts stated that he
“did not form an opinion and that's not part of [his] testimony.”™*® Neither the Company
nor the Staff provided any detail -- for example, of the percentage completion of
environmental upgrades at Duke Energy Ohio’s plants -- that might further inform the
Commission regarding the Company’s cost of providing service to customers, The result
is lack of evidentiary support regarding the nature of a major portion of AAC charges.

Like the instruction to the management/performance Auditor that its audit should
“follow the general guidance that had been provided for the Electric Puel Component
audits,™ the Commission should be interested in evaluating the Company’s AAC cost
submissions in light of past regulatory practice. Such practice considered only CWIP
upgrades that were 75 percent or more compliete before determining whether any return
on CWIP should be included in rates.™

Mindful of the Commission's order regarding the “Rider” portion of the cases
issued before the filing of this Application for Rehearing, the inclusion of plant CWIP
amoutits {for which there is no evidence as to when such plant investment will be in-

service) in the AACY is inconsistent with the Company’s répresentations on other

generation charge components in the consolidated record.*? || NG

* Tr. Remand Rider Vol. 1 at 35 (Aptil 19, 2007) (Tufis).
“ PUCO Ordered Remand Rider Exhibit 1at 1-2 (Auditor’s Report).
%0 OCC Remand Rider Ex. 1 at 6 (Haugh).

*! In re Duke Energy Rider Cases, Case Nos, 05-724-EL-UNC, et al,, Order at 21-24 (November 20, 2007)
{"Rider Order” in the “Rider Cases™).

52 The Remand Order again runs afoul of R.C. 4903.09 that requires that the Commission “shall file . . .
finding of fact and writtent apinions setting forth the reasons prompting the decision arvived at, based upon
said findings of fact.” See also, City of Bucyrus v. State Dept. of Health, 120 Ohio St. 426, 430.
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I Duke Encrgy should not be penmitted to charge customers for plant CWIP
amounts through the AAC in a manner that could only be justified by the assumption of

long-term provision of generation service to its customers while ]

The AAC should not include amounts requiring

customers to pay for CWIP.

B. The Commission’s Remand Order is uareasonable and
unlawful becanse it fails to prokibit pricing and price elements
in side agreements that violate Ohio statutes and rules, thereby
permitting the devastation of the competitive market for
generation service that conld provide benefits to customers.

| The Remand Order fails to consider all legally
permitted uses of the discovery that was required by the
Conrt in the decision to remand the case,

The Remand Order limits consideration of evidence presented by the OCC in a

manner that does not abide by the Court’s directive in its remand. The Remand Order

states:

Tt should be noted that the side agreement issue is relevant to these
cases, according to the court’s opinion, only with regard to the
serious bargaining prong of the Commission’s analysis of
stipulations . . . .

LR

It should also be noted that these proceedings are being considered
only with regard to issues remanded to us for further consideration.
Therefore, we are limiting our deliberation and order to those
remanded issues. Ancillary issues raised by parties in the remand
phase and not considered in this order on remand, such as potential

5 These matiers, along with ¢videntiary support that includes warnings from the Auditor, were extensively
vriefed in the Rider Cases. OCC Tnitial Post-Remand Brief, Phage II at 6-7.
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corporate separation violations and affiliate interactions, will be
denied. >

The side agreements and related documents presented by the QCC were not admitted into
the record for the limited purposes stated in the Remand Order. The limitation is
artificial, being unreasonably imposed for purposes of issuing the Remand Order and is

not based upon the decision of the Court in Consumers’ Counsel 2006.

The OCC raised maters of [ U
T i its cvidence, its pleadings, briefs, and again in the
instant Application for Rehearing as matters vital to the “competitiveness” issue that
makes up one of the Commission’s three tests for the advisability of approving an electric
distribution utility’s rute plan.*® The Court stated in Conswmers’ Counsel 2006 that it
“recognize[s) the commission’s duty and authority to enforce the competition-
encouraging statutory scheme of SB.3....”® The matters raised by the OCC on
remand were vital to the furtherance of that statutory scheme, and the Commission has no
legal basis for limiting the use of evidence regarding side agreements to simply the matter
of “serious bargaining™ with respect to the 2004 Stipulation.

The Remand Order departs from the remand decision when it limits the decision
by the Court to holding that the Commission “erred in denying discovery under the first
criterion [for the consideration of stipulations].”’ The Ohio Supreme Court determined

that the PUCQ improperly barred side agreements as part of a “settlement privilege,™

* Remand Order at 20.

* See, ¢.g., Post-MDP Service Case, Case No. 03-93-EL-ATA, et al., Order at 15 (September 29, 2004).
% Consumers’ Counsel 2006 at §44.

%7 Remand Order at 19.

% Consumers’ Counsel 2006 at %89.
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and specifically mentioned one relevant use of such information at trial regarding the test
of settlement agreements.” With that example in hand (and only one was required), the
Court determined that the OCC’s right to discovery was improperly denied.

The OCC’s proposition of law on appeal focused on the improper dendal of
discovery that was “reasonably calculated to lead to the discovery of other admissible
evidence.”® The OCC argued, among other matters, that “the production of the side
agreements could have identified individuals who the OCC would have wanted as
witnesses and could have provided the OCC with insights into public policy concerns
such as discrimination that would have been useful in the cross-examination of witnesses.
The denial of the QCC’s Motion to Compel prevented the full development of the record
in these cases.”' The argument, in light of the proceedings on remand, was prophetic.
The Court did not reject the OCC’s argument or limit the PUCO’s inquiries, but left
further development of the argument to further deliberations “consistent with th[e]
decision.” Consumers’ Counsel 2006 at 194-95.

The Commission’s Second Eniry on Rehearing (from which the QCC ultimately
took its appeal) depended upon the stipulation filed in this case in May 2004.2 However,
Consumers' Counsel 2006 also supports the use of settlement agreements under Evid. R.
408 for “several purpc:;se:ss.”"3 Evid. R. 408 states that scttlement proposals and

agreements are “'not admissible to prove liability for or invalidity of the claim or its

*1d. at 186.

% Supreme Court Case No. 05-946, OCC Merit Brief at 32 (June 28, 2005) (i.e. bricfing of Consumers’
Counsel 2006).

' 1d. at 33-34.
S Consumers' Counsel 2006 at 946,
“1d. a1 Y92.
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amount.” The OCC never suggested using settlement agreements for such a purpose in
the Post-MDP Service Case. “This mle does not require exclusion when the evidence is
offered for another purpose, such as proving bias or prejudice of a witness, negating a
contention of undue delay, or proving an effort to obstruct a criminal investigation or

564

prosecution,”™ The list is not exhaustive. The agreements were used during the remand

hearing to impeach the credibility of wiinesses, and the anticompetitive effect of the
agreements addressed the “competitiveness prong” of the Commission’s three-part test
regarding “rate stabilization plans.”%

The agreements between the Duke-affiliated companies and others pravide vital
infortnation regarding the tatality of the Duke Energy rate plan with respect to, among
other things, ||
I, 1:c:c
competitive conditions were important to the initial case before the Commission. The
Remand Order emred by limiting the applicability of the information discovered after the
obstacle to discovery was removed. The OCC could not be expected to lay out chapter
and verse regarding how it might use agreements at trial without the OCC having access
to the information, and the ruling in the Remand Order otherwise was legal error.

With the foregeing in mind, the Commission should evaluate the expanded record
on remand and base its decision regarding the advisability and the legality of Duke

Energy’s proposals on that expanded record. In an effort to assist the Commission in that

5 1d.

% The competitiveness of “five competitive electric retail service providers,” relied upon by the Ohio

Supreme Court iCansumers' Counsel 2006 atiSlSi is seriousli undermined bi the revelations in the case on
remand.

2 NG




endeavor, the following sections again present the policy and legal basis that should

require alteration of the Duke Energy rate plan considering the totality of that plan as it is

more fully explained in the expanded record.

2. The Remand Order fafls to probibit Duke Energy’s
discriminatory pricing that demonstrates the standard
service offer rates were too high for customers
discriminated against, and the discrimination has

g cansed serlons damage to the competitive market for
generation service.

The total effect of the post-MDP generation pricing by the Company is
discriminatory in favor of the Customer Parties (i.e. parties or members of groups that
were parties, referred to collectively by OCC Witness Hixon as “Customer Parties™®)

R.C. 4905.35 states:

No public utility shall make or give any undue or unreasonable

preference or advantage to any person, firm, corporation, or

locality, or subject any person, firm, corporation, or locality to any
) undue or unreasonable prejudice or disadvantage.®’

Furthermore, R.C. 4928.14(A) states:

After its market development period, an clectric distribution utility
in this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified termtory, a market-
based standard service offer of all competitive retail electric
services necessary to maintain essential electric service to
CONSUIMErs,

The latter statute forms the backbone of what Duke Energy refers to as its “provider of
last resort” obligation, but it also requires the Company to provide its services without

discriminatory treatment of its customers. The statute furthers Ohio policy that requires

% OCC Remand Ex. 2(A) at 4 (Hixon).
57 Emphasis added.
% Emphasis added.
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“nondiscriminatory, and reasonably priced retail electric service™ and the furtherance of

“effective competition in the provision of retail electric service by avoiding

anticompetitive subsidies” pursuant to R.C. 4928.14(A) and (G).

™ DERS has discussed its payments to customers and the “effect such payments may have had on DE-
Ohio’s MBSSO price,” citing ageregate payments of $13.8 million in 2005 and $22.2 milkion in 2006,
DERS Memorandum Contra OCC’s Motion to Strike DERS® Motion to Quash at 9 (January 2, 2007).

"
.
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B¢ The Remand Order states that the IMF should be bypassable for any

“nonresidential customer who agrees that it will remain off Duke s [generation] service

and {provides that] it will not avail itself of Duke’s POLR service. . . 7 IR

 See, e.g., Remand Oxder at 37.
S

— 7 Remand Order at 38.
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The Commission has dealt with utility efforts to discriminate using corporate
affiliates as a device. In 1997, Ameritech engaged in a program whereby customers were
charged less if they subscribed to both Ameritech telephone service and cable television
service offered by Ameritech New Media, an affiliate of Ameritech.”™ The Commission
held that the program violated R.C. 4905.35, the statute noted directly above, that
prohibits discrimination against utility customers. Rejecting Ameritech’s arguments, the
Comimission stated:

Indeed, if Ameritech’s aiguments were followed to their logical

conclusion, nothing in the Ohio statutes would preclude a public

utility from setting up corporate affiliates to underwrite the utility

bills of selected customers, thereby offering below-tariff rates that

would be insulated from regulatory oversight.”
I

™ In re OCTA Complaint Against Ameritech, Cage No, 07-654-TP.CSS, Order at 4 (July 21, 1997),
®1d. at s,

e ———
Slia,
e —————

_
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IR D:in
2004, when the Commission held its last full hearing in this matter, the switching rates to
competitive retail electric service (“CRES™) providers for commercial, industrial, and
residential customers were 22.04, 19.87, and 4.91 percent.*’ It was hoped that Duke
Energy's standard service offer would usher in a period in which the competitive
electricity market would further develop and mature. In fact, the switching statistics had
fallen to 8.40, 0.36, and 2.32 percent for commercial, industrial, and residentiat
customers by December 31, 2006.%

The record provides evidence of the main source of the decline in switching
tevels. | SR
|
.
|
4 |

¥ Tr. Vol. I at 133 {CG&E Witness Stevie) (2004) {cited in OCC Remand Ex. 2(A) at 62, as corrected in
OCC Remand Ex. 2(B)) {Hixon)).
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The Commission’s Remand Order should have evaluated the expanded record on
remand and dircctly addressed the subject of discriminatory treatment of customers based

upon that expanded record.

3. The Remand Order fails to prohibit Duke Energy’s
violation of corporate separation requirements, which
has caused serionus damage to the competitive market
for generation service that was intended to provide
benefits to cnstomers.

The facts elicited by the QCC and presented in testimony in the Post-MDP
Remand Case should have enlivened a discussion regarding the proper role of electric
utility affiliates that has otherwise been left largely dormant since the early days of
Ohio’s restructuring of electric utility regulation. All electric utilities filed electric
trunsition plans and committed to follow corporate separation rules. For instance, Ohio
Adm. Code 4901:1-20-16(A) was adopted “so a competitive advantage is not gained
solely because of corporate affiliation. This rule should create competitive equality,

preventing unfair competitive advantage and prohibiting the abuse of market power.”
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Other provisions within the corporate separation rules are applicable under the
facts revealed in these cases. In Ohio Adm. Code 4901:1-20-16G)(1)(c), the
Commission required that “[ejlectric utilities and their affiliates that provide services to
customers within the electric utility’s service territory shatl function independently of
each other....” Also, Ohio Adm. Code 4901:1-20-16(G}4)(h) required that “[e]mployees
of the electric utility or persons representing the electric utility shall not indicate a
preference for an affiliated supplier.” Based on the facts presented in these cases, it is
clear that |
.
.

In Ohio Adm. Code 4901:1-20-16(G)(4)(j), the Commission required that
“[s]hared representatives or shared employees of the electric utility and affiliated

competitive supplier shall clearly disclose upon whose behalf their representations to the

public are being wad- N

91
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The Commission’s Remand Order should have evaluated the expanded record on
remand and based its decision regarding the abuse of corporate affiliations on that
expanded record. The violations of corporate separation requirements prevented fair
competition from developing in arcas served by Duke Energy.

4. The Remand Order fails to prohibit the I
R, + ch a5 caused

serious damage to the competitive market for
generaton service,

2 2
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The Commission’s Remand Order should have evaluated the expanded record on
remand and directly addressed the subject of Duke Energy’s || NN

I ::scd upon that expanded record.

C.  The Commission’s Remand Order is unreasonable and
unlawful becanse it withholds information from public serutiny
by designating the contents of documents “trade secret”
without legal justification.

The Remand Order incorrectly reaches the conclusion that nearly all the
information withheld from the public by means of redactions in the record is considered
“trade secret information [maintained as] confidential,™® The documents that the GCC
asked the PUCO to disclose in the public domain were extensively discussed in the
0CC’s Memorandum Contra Motions for Protection submitted in these cases on March
13, 2007.

The OCC’s Memorandum Contra Motions for Protection responded to motions by
the Duke-affiliated companies and other parties that entered into agreements with those
companies that sought to prevent public disclosure of certain documents that were
obtained by the OCC in discovery. The ultimate mlings; of the presiding officers,
affirmed in principal part in the Remand Order, conflict with Ohio law and the prior
decisions of the Commission.

R.C. 4901.12 requires that “all proceedings of the public ntilities commission and

all documents and records in its possession are public records,” except as provided in the

" I

%8 Remand Order at 17,
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exceptions under R.C. 149.43. R.C. 149.43 is Ohio’s public records law. R.C. 4905.07
states that, *“[e]xcept as provided in section 149.43 of the Revised Code . . ., alt facts and
information in the possession of the public utilities commission shall be public....” The
Commission has noted that R.C. 4901.12 and R.C. 4905.07 “provide a strong

presumption in favor of disclosure, which the party claiming protective status must

49
pvercome.’

Ohio Adm. Code 4901-1-24(D) requires of the PUCO that “[a]ny order issued
under this paragraph shall minimize the amount of information protected from public

disclosure.”’™ The Commission stated in a 2004 case:

The Commission has emphasized, in In the Matter of the
Application of The Ohio Bell Telephone Company for Approval of
an Alternative Form of Regulation, Case No. 93-487-TP-ALT,
Entry issued November 23, 2003, that:

[a]t] proceedings at the Commission and all documents and
records in its possession are public records, except as
provided in Ohio’s public records law (Section 149.43,
Revise Code) and as consistent with the purposes of Title
49 of the Revised Code. Ohio pubic records law is
intended to be liberally construed to ‘ensure that
governmental records be open and made available to the
public ... subject to only a few very limited exceptions.’
State ex. rel. Williams v. Cleveland (1992), 64 Ohio St. 3d
544, 549, [other citations omitted].'™

Faced with demands for “wholesale removal of the document from public scrutiny,”'™

the Commission reviewed several documents in the above-cited telephane case and

™ in the Matter of the Joint Application of the Ohio Bell Telephane Company and Ameritech Mobile
Services, Inc. for Approval of the Transfer of Certain Assets, Case No. 89-365-RC-ATR, Opinion and
Order at 5 (October 18, 1990).

' Emphasis added.

' In re MxEnergy, Inc., Case No. 02-1773-GA-CRS et al., Entry at (3) (September 7, 2004) (notations in
original),

2 7d. at 3.
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determined in each circumstance how documents could be redacted “without rendering
ihe remaining document incomprehensible or of little meaning....”*%

In violation of Ohio law as well as Commission precedent cited above, in these
cases nearly every word in the disputed documents has been shielded from entering the
public domain as the result of the Remand Order. Agreements purged of “customer
names, . . . contract termination dates or other termination provisions, financial
consideration in each contract, price of generation referenced in each contract, volume of
generation covered by each contract, and terms under which any options may be
exercisable” are rendered incomprehensible.'® During the hearing, the same “wholesale”
treatment was provided to all documents over which the mere claim of “confidentiality”
was made by the Duke-affiliated companies and parties supporting the positions of those
companies. The breadth of the redactions required by the Remand Order shows no
significant effort to reduce the amount of information shielded from public scrutiny.

The Ohio Supreme Court has addressed the test for this claimed pn;tection from
disclosure under R.C. 149.43, evaluated under the “state or federal law” exemption to the

public records law.

We have also adopted the following factors in analyzing a
trade secret claim:

(1) The extent to which the information is known outside the
business; (2) the extent to which it is known to those inside the

103 1d

' Remand Order at 15. The OCC does not object o the redaction of “account mumbers, customet social
security {and] employer idemtification oumbers.” Id. According to Ohio Adm. Code 4901:1-10-24, Duke
Energy may not disclose account or social security numbers without proper authorization. While not
applicable to Commission action, support for this rule under the circumstances of these cases might take the
form of redaction of such information for the public files for an indefinite period of time (i.e. unless
otherwise ordercd). While the mle also does not apply to the OCC, the OCC made significant efforts to
redact all identification numbers before distributing the testimony of OCC Witness Hixon to counsel for
various parties. See, e.g., OCC Memorandum Contra Motions for Protection at 17 (March 13, 2007).
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business, i.2., by the employees; (3) the precautions taken by the

holider of the trade secret to guard the secrecy of the information;

(4) the savings effected and the value to the holder in having the

information as against competitors; (5) the amount of effort or

money expended in obtaining and developing the information; and

(6) the amount of time and expense it would take for others to

acquire and duplicate the information.”%
The analysis of these factors was largely missing in the motions for protection that were
submitted hy the Duke-affiliated companies and other parties. Not surprisingly,
therefore, such an analysis is also absent from the PUCQ’s Remand Order which repeats
the conctusory statements made by parties to the agreements. The Remand Order does
not mention the OCC’s detailed analysis of the documents in question, which are
imcorporated herein from the OCC’s Memorandum Contra Motions for Protection.

The Commission’s rules require specificity from those that seek to keep
information from the public record. Ohio Adm. Code 4901-1-24(D)(3) requires movants
for confidentiality to file a pleading “setting forth the specific basis of the motion,
including a detailed discussion of the need for protection from disclosure...”® The
specificity required by law was missing from the pleadings submitted by the Duke-
affiliated companies and the other partics that submitted motions for protection.'®” A
remarkable feature of the motions by the Duke-affiliated companies and other parties was

that they all failed to address the individual contents of the documents that these parties

sought to conceal from the public. These parties therefore failed to meet their burden

1% Besser v. Ohio State University {2000), 89 Ohio St, 3d 396, 399-400.
1 Emphasis added.
" The OCC’s position is also supported by the terms of both the protective agreements entered into with

various parties. See, e.g., DERS Motion for Protection, Attached Protective Agreement at 9 (“precise
nature and justification for the injury™).
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under Ohio law. In its Order, the PUCO failed to conduct an analysis that would explain
its decision o the public or to a court m wvieﬁ.'w

The Remand Order appears to rely upon the cumulative argiments of various
parties who submitted motions to protect information from inclusion in the public domain
without analyzing specific documents regf:u'ding the appropriateness of withholding
information contained in each fram the public. For instance, the Remand Order restates
DERS’ argument that “the information that DERS provided falls into the category of
sensitive information in a competitive environment.™® That allegation has previously
been refuted by the OCC in its Memorandum Contra Motions for Protection,'® [N
-
...
& |
I © The documents must b
énalyzed individuaily to conform to the legal requirements stated above.

Public revelation of the side agreements would not reveal “marketing strategies”
of any CRES provider that “would . . . be hetpful to competitors.”" S} EGGITNGE
.|
-

108 See Trongren v. Public Util. Comm. (1999), 85 Ohio St. 3d 87.

"3 Remand Order at 13,

M8 Gee, e.g., OCC Memorandum Contra Motion for Protection at 14 and 16,
"' OCC Initia] Post-Remand Brief, Hearing Phase 1, at 39,

" 1d. at 38.

4 pemand Order at 14,
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The only “strategy”




that would be revealed by placing the unredacted side agreements into the public files is
the strategy for settling the Post-MDP Service Case.

Parties to side agreements that reduce their electricity costs in a rate-setting
proceeding no doubt “consider the material in question to have economic value from not
being known by their competitors,” as stated in the Remand Order.'?’ Rate-setting in a
regulatory environment, however, is inherently a public process that produces rates that
are published and accessible to others (including competitors). This is the underlying
environment for R.C. 4901.12 and 4905.07, parts of which are recited above. The
“economic value” to the side agreements at issue, however, stems from their
discriminatory nature that is both against public policy and Ohio law (as discussed more
fully above). The public is not served, for instance, when R
.
R [11cc0! ctivity should be
eliminated by the Commission, not propped up by concealing the illegality behind claims
of “economic value” derived from the prohibited activity.

The Remand Order incorrectly states that “the parties advocating confidential
treatment have sought, at all junctures, to keep this information confidential . . . "2
Information provided by the OCC has documented other situations on the record to the

contrary. For instance, the QCC’s Memorandum Contra Motions for Protection states

2} Remand Order at 11. Some claims regarding the
withstand scrutiny on their face. For ingtance

122 Remand Order at 16-17. DERS has, of course, discussed its payments to customers and the “effect such
payments may have had on DE-Chio’s MBSSO price,” citing aggregate payments of $13.8 million in 2005
and $22.2 million in 2606, DERS Memorandurm Contra OCC’s Motion to Strike DERS” Moetion to Quash

at 9 (January 2, 2007).
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that Attachment 16 to the testimony of OCC Witness Hixon was “communicated by
DERS without any designation that the information was confidential,”’> That fact can
be easily confirmed by examination of Attachment 16 that does not bear any DERS
designation of confidentiality as required pursuant to its protective agreement with the
OCC. Other stark instances of the Duke-affiliated companies’ failure to protect
information (such as many pages of Ficke and Ziolkowski transcript information'2*) not
properly protected from public view were exhibited during the hearing.'”* On rehearing,
the Commission should reevaluate the detailed analysis of the documents provided by the
OCC’s Memorandum Contra Motions for Protection and the testimony of OCC Witness
Hixon.

For these reasons, the Order incorrectly shielded from public view large amounts
of information, and the decision should be corrected or modified upon rehearing to permit

public scrutiny of the information.

123 Memorandum Contra Motions for Protection at 18 (March 13, 2007).
12 Remand Tr. Vol. 1 at 26-30 (March 19, 2007).

1% Information has entered the public domain regardless of whether the Commission determines that it has
sufficient evidence in the record to make this determination. The Commission has previously refused to
state the legal procedure under which another government agency could release information in response
a public records request. In an order izsued in 2006, the Commission specifically held that “the
establishment of such # procedure, binding wpoa another government agency, is beyond . . . [the PUCO’s]
statutory authority.” In the Matter of the Review of Chapiers 4901-, 4901-3, and 4901-9 of the Ohio
Adminiserative Code, Case No. 06-685, Order at 33 (December 6, 2006). Furthermore, an Attorney
Examiner recently refused to “limit the lawful exercise of OCC’s judgment in 1esponse to a future public
records request.” In the Matter of the Application of United Telephone Company of Ohio d/b/a Embarg For
Approval of an Alternative Form of Regulation of Basic Local Exchange Service and Other Tier 1 Services
Pursuant to Chapter 49001 :1-4, Ohio Administrative Code, Case No. 07-760, Entry at 6 (August 10, 2007).
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L. CONCLUSION

Two topics of fundamental importance to residential customers were covered by
the remand from the Court: whether the Company’s proposal for increasing rates in its
Application for Rehearing filed in 2004 was supported by evidence and whether svidence
of side financial arrangements should affect the outcome of these cases. The Order on
Remand does not reasonably and lawfully deal with either of these matters. The statutory
imperatives to provide benefits to Ohio consumers by means of nondiscriminatory and
reasonably priced electric service has not been met as the result of the PUCO’s handling
of these two fundamental topics.

The Order was not supported by evidence submitted during the hearing in 2004,
and the Company did not prov_ide the additional evidence on remand in 2007 to support
the level of its standard service charges to customers.

The competition that was intended under electric restructuring legislation has
been seriously undermined by the side agreements. The dealings that helped settle the
Post-MDP Service Case must cease in order to promote reasonable rates for all customers
and to encourage competition.

Pursuant to R.C. 4903.10, the PUCO should abrogate and modify the Remand

Order, consistent with the QCC’s claims of error.
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. Respectfully submitted,

Janine L. Migden-Ostrander
Consumers’ Counsel

Larry S Sauer
Assistant Consumers’ Counsel

Office of The Ohio Consumers® Counsel
10 West Broad Street, Suite 1300
Columbus, Ohio 43215-3485

Telephone:  614-466-8574

E-mail small@occ state.oh.us

hotz .state.oh.us
saueroce,state.oh.us
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The undersigned hereby certifies that a true and correct copy of the foregoing
Application for Rehearing by the Office of the Ohio Consumers” Counsel has been served
upon the below-named persons (pursuant to the Attorney Examiners’ instructions) via
electronic transmittal this 23" day of November 2007, The version labeled “Confidential

Version” should be treated by counsel in the same manner in which confidential versions

of the briefs were treated.

Je . 1

Assistant Consumers’ Counsel
Confidential Document:
cmoonevZ@columbus rr.com . mchristensen@colombusiaw.org
dboehm(@bkllawfirm.com paul colbert@duke-energy.com .
mkurtzi@bkliawfirm.com rocco.d'ascenzo@duke-energy.com
sam@mwncmh.com mdortch@kravitzlle.com
dneilsen@mwnemh,.com Thomas McNamee(@puc.state.oh.us
jclark@mwncmb.com tic hanet or
barthrover@acl.com anita.schafer e-energy.com

mhpetricoff@vssp.com

Scott, Farkas@puc state.oh.us
Jeanne Kingery@puc.staie.oh.us

Redacted {(public) Version Only:

WTTPMLC@aol.com
tschneiderf@mgsglaw.com

C; gner, eters.co
sbloomfield@bncker.com
TOBrien@Bricker.com

dane.stinson@baileycavalieri.com
korkos firstenerevcorp.co
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Appendix of Appellant, the Office of

the Ohio Consumers’ Counsel (Public Version), was served upon the below-listed

RN

counsel by regular U.S. Mail, prepaid, this 19 day of May 2008.

A

Counsel for Appellant,
Office of the Ohio Consumers’ Counsel

PARTIES OF RECORD

Thomas W. McNamee

Duane W. Luckey

Sarah J. Parrot

Assistant Attorneys General
Public Utilities Section

180 East Broad Street, 9th Floor
Columbus, OH 43215

Attorneys for Appellee
Public Utilities Commission of Ohio

Michael D. Dortch

Kravitz, Brown & Dortch, LLC
65 East State Street, Suite 200
Columbus, Ohio 43215

Attorney for Intervening Appeliee,
Duke Energy Retail Sales, LLC

Paul Colbert

Rocco D’ Ascenzo

Duke Energy Ohio, Inc.

155 East Broad Street, 21* Floor
Columbus, Ohio 43215

Attorneys for Intervening Appellee
Duke Energy Ohio, Inc.
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