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1 1. INTRODUCTION AND QUALIFICATIONS

2 Ql. PLEASE STATE YOUR NAME, OCCUPA TION AND ADDRESS.

3 Al. My name is Neil H. Talbot. I am an economic and finaticial consultatit affiliated

4 with Synapse Energy Economics, Inc. My business address is 22 Pearl Street,

5 Cambridge MA 02139.

6

7 Q2. ARE YOU THE SAME NEIL T.ALBOT WHO TESTIFIED PREVIOUSLYIN

8 THIS MA TTER?

9 A2. Yes, I submitted Prepared Testimony on May 6, 2004 and Supplemental

10 Testimony on May 26, 2004. In my Prepared Testiniony, I outlined my

11 quaiifications and included my professional resume as an attachment. In summary,

12 1 have degrees in economics and finance from Cambridge University, England and

13 Boston College respectively, and have been an economic consultant for the past

14 38 years. Most of my consulting work has related to the electric utility industry.

15

16 Q3. ON WHOSE BEHALF ARE YOU TESTIFYING IN THIS PROCEEDING?

17 A3. I am testifying on behalf of the Office of the Ohio Consumers' Counsel (OCC).

18

19 Q4. WHAT IS THE PURPOSE OF YOUR TESTIMONYIN THIS CASE?

20 A4. In tlre context of the remand of the standard service offer for Duke Energy Ohio,

21 Inc. ("Duke Energ,v Ohio" or "the Company") by the Ohio Supreme Court to the

22 Conunission for rehearing, my testintony relates to the pricing of Duke's current

I
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1 standard service offer. [ analyze the rate components of the standard service offer

2 and give my professional opinion as to whether, severally and in combination,

3 they provide reasonably priced service either in tetnts of accotntting costs or

4 tnarket pricing principles.

5

6 Q5. WHAT WAS THE SCOPE OF YOUR EARLIER TESTIMONY?

7 A5. In my earlier testimony I addressed the Market Based Standard Service Offer

8 ("MBSSO") submitted by Cincinnati Gas & Electric Coinpany ("CG&E"), now

9 Duke Energy Ohio. This offer was first submitted by the Conipany in its January

10 10, 2003 Application, and was later referred to as the Coinpetitive Market Option

11 MBSSO ("CMO MBSSO" or "CMO standard service offer"). I also addressed

12 briefly the modified MBSSO, which the Company submitted on January 26, 2004

13 as part of its Electric Reliability and Rate Stabilization Plan ("ERRSP'l. This was

14 developed by the Company in response to the concetn expressed by the

15 Cotnmission that "the competitive retail market for electric generation has not

16 developed as rapidly as anticipated..." The Commission said: "(W)e encourage

17 electric utilities to consider the establishment of plans whicli will stabilize prices

18 following the termination of their (Market Development Periods), and will allow

19 additional time for competitive markets to grow." (Entry in Cases No. 03-93-EL-

20 ATA, et al., December 9, 2004 at page 5) This MBSSO -- as modified by a

21 stipulation, the Commission's subsequent order, the Company's application for

22 rehearing and the Commission's eutries on rehearing -- has been in place for non-

23 residential customers since January 1, 2005 and for residential custoniers since

2



l January l, 2006. 1 will refer to it as "the RSP MBSSO" or simply "the stattdard

2 service offer."

3

4 Q6. HOW IS YOUR TESTIMONY ORGANIZED?

5 A6. The following section (Section Q) presents a summary ofthe points made in my

6 testimony and my recommendations.

7 Section III contains an acconnt of the regulatory framework of this case.

8 Section [V provides a detailed review of Duke Energy Ohio's standard service

9 offer pricing and includes descriptions and critiques of each of the specific rate

10 components separately. This section provides the detailed analyses and

l 1 assessnients on which my general assessment of the Company's standard service

12 offer is based.

13 Section V explains my general assessment and discusses alternative directions for

14 the Commissiou to take.

15

16 II. SUMMARY AND RECOMMENDATIONS

17
18 Q7. WHAT ARE YOUR SUMMARY POINTS AND RECOMMENDATIONS?

19 A Z I have the following points and recommendatiotts:

20 1. Dttke Energy Ohio's cutrent standard service offer is a combination of six

21 generation-related price components based on different and inconsistent pricing

22 methodologies. The tariff generation charge (`TC;C") is based on old historical

23 costs; two are pure "estimates" that the Company finds it diffictilt to explain; and

3
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1 three, including the Fuel and Economy Purchased Power component, are trackers

2 that recover and reconcile actual accounting costs incurred by the company

3 2. The six generation-related price components fall into two groups, those that are

4 part of the Price to Compare and are bypassable by custoniers who switch to a

5 competitive retail electric supplier ("CRES"), and those that are part of the

6 Company's Provider of Last Resort ("POLR") charges that are not fully

7 bypassable.

8 3. Of the six generation-related price components, no fewer than four are part of the

9 non-bypassable POLR charge. (Some of these components are bypassable by

10 certaiu percentages of customer loads.)

11 4. The effect of the POLR components, including those that are partially bypassable,

12 has been to almost eliminate CRES entry into the retail electricity market in

13 Duke's service territory. The outcome is inconsistent with the Conunission's

14 stated objective of fostering competition.

15 5. The Supreme Court of Ohio remanded the standard service offer case to the

16 Comniission for rehearing on modifications to the standard service offer that had

17 been introduced after the Commission's 2004 hearing.

18 6. In particular, the new System Reliability Tracker ("SRT") and Infrastructure

19 Maintenance Fund ("IMF") were lacking justification. According to the Company,

20 those charges are simply re-labeled components of the Reserve Margin charge. It

21 is clear, however, that the SRT - which relates explicitly to the acquisition of

22 adequate generation reserves -- is the sole successor to the Reserve Margin charge.

23 In switching from an unreliable estimate of approxiniately S53 million, based on

4
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l the cost of building new peaking units, to the actual or expected cost of acquiring

2 capacity in the regional electricity niarket, the Company's estimate for SRT was

3 reduced by 72 percent to under $15 inillion. This new estimate, which was subject

4 to true-up, was all that remained of the Reserve Margin charge.

5 7. The 1MF had no reniaining basis, because it referred to existing capacity, not an

6 incremental reserve margin. The Cotnpany argues that the IMF is compensation

7 for the opportunity cost or risk of making its capacity available to standard service

8 offer consumers as opposed to being able to sell it, or electricity generated by it,

9 on the deregulated market. However, no risk analysis or opportunity cost analysis

10 was performed by the Company. Moreover, this argument is an incorrect use of

11 risk analysis. Risk results from having an open or exposed position in the market,

12 which would be the case if the Company had no assured outlet for its capacity.

13 Staudard service offer, by giving the Company a relatively assured outlet, reduced

14 its exposure to market risk. No risk premium or other compensation such as the

15 IMF is therefore justified.

16 8. The RSC, which was split off from generation charges into a separate, non-

17 bypassable rate component, is also in need of a rationale. Like the IMF, it is

18 supposed to be compensation for risk related to the Company's existing

19 generation. This claim duplicates that of the IMF and likewise is a misuse of risk

20 analysis, since the sale of electricity to standard service offer customers reduces

21 the Company's risk. (Fluctuations in fuel and purchased power costs are flowed

22 tlirough to customers, so there is uo risk to the Company in this component.) Like

23 the IMF, the RSC is not based on veiifiable niarket prices, nor is it based on

5
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1 accounting costs. There is no basis for concluding that either of these charges

2 provides for reasonably priced service.

3 9. The current standard service offer is neither consistently cost-based, nor

4 consistently market-ba,sed, and its flaws are related to this problem.

5 If the Commission does not wish to let the market place itself determine market

6 prices for standard service offer, the next best proxy for market prices is a

7 consistently cost-based standard service offer. This is the direction in which the

8 Commission has been moving. Three of the six generation-related components -

9 the Fuel and Purchase Power ("F'PP"), the Annually Adjusted Component

10 ("AAC") and the SRT - are now based on cutrent accounting costs. Following

1 1 this approach, the RSC and IMF, which have no cost basis, should be terminated.

12 The largest charge, TGC for taritf generation charge, is a historical charge. If the

13 Commission decides to rely more on a cost-based proxy for determining

14 reasonable prices for the priced standard service offer, it should consider updating

15 this cost component.

16 10. In either case, standard service offer generation charges should be fully bypassable

17 by customers who switch to competitive suppliers. CRESs already take on the

18 responsibility of lining up transmission and ancillary services such as spinning

19 reserves. If the Commission is concemed about reliability of supply, it can,

20 together with the Company, set financial and operational standards for CRESs to

21 meet, such that CRESs as Load Serving Entities and Midwest ISO Transition

22 Customcrs would take on the responsibility for generation capacity reserves to

23 cover their capacity responsibilities with an appropriate reserve margin. This

6
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1 would relieve the Company of this responsibility and clear the way for market

2 eutry by competitors who are currcntly blockcd by POLR charges.

3 11. The quarterly tracking feature of the FPP is burdensonie from a regulatory

4 standpoint and cau lead to price volatility for customers. The Commission should

5 consider incorporating a smoothing mechanism in the FPP, or an aimual

6 adjustment with interim adjustments triggered by increases or decreases in fuel

7 and economy purchased power costs over a certain level.

8

9 III. TI3E REGULATORY FRAMEWORK

10

1 1 Q8. WHA T WAS THE ORIGIN OF DUKE ENERGY OHIO'S CURRENT

12 STANDARD SERVICE OFFER?

13 A8. In hearings which conunenced on May 19,2004, the Commission considered the

14 Company's CMO MBSSO (origiiu3lly filcd on January 10, 2003) and its proposed

15 Rate Stabilization Plan (RSP, filed on January 26, 2004). The latter consisted of

16 its Market Based Standard Service Offer (RSP MBSSO) and Competitive Bid

17 Process (CBP). The testimony of a number of witnesses, including myself, was

18 taken. However, the hearings were adjourned because of settlement discussion.s,

19 and on May 19, 2004 a Stipulation and Recommendation was entered into by

20 several of the parties to the proceedings, but not by my client the OCC or certain

21 other parties.l will refer to the version of the RSP standard service offer contained

22 in the Stipulation as "the stipulated standard service offer." The hearings were then

7
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1 concluded, and on September 29, 2004, the Commission issued its Opiuiou and

2 Order in the niatter, approving the Stipulation witli certain niodifications. In an

3 Application for Rehearing dated October 29, 2004, the Company asked the

4 Commission to take one of the following three courses of action:

5 (1) Rcinstate the Stipulation as filed;

6 (2) Adopt an Altemative Proposal (which was described in

7 attachments); or,

8 (3) Allow the Company to implement its previously-filed

9 MBSSO, which I refer to as the CMO MBSSO).

10

1 1 Q9. WIIICII COURSE DID THE COMMISSION TAKE?

12 A9. The Commission, in its first Entry on Rehearing dated November 23, 2004, stated

13 that it had "reviewed CG&E's proposed modifications of the opinion and order

14 and believes that, witli certain clarifications and provisions, the suggestions are

15 meritorious." (Entry on page 9) The Comniission accordingly accepted the

16 Altemative Proposal (RSP MBSSO) with certain modifications. This modified

17 rate plan is the MBSSO that was put into effect by the Company for its non-

l 8 residential customers on January 1, 2005 and its residential customers on January

19 1, 2006, and which I refer to simply as "the standard service offer."

8
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I QIO. TO CLARIFY, WHICH STANDARD SERVICE OFFERS WILL YOU

2 REFER TO IiV YOUR TESTIMONY?

3 AIQ I will refer to tliree offers - the original CMO MBSSO, the Stipulated MBSSO

4 aud the (current) standard service offer. This list is the same as that presented by

5 Mr. Steffen in his Second Supplemental Testimony in this mattcr; filed February

6 28, 2007 (at page 2), except that I do not include his third offer, the Alternative

7 Plan, which is one of the stepping stones between the Stipulated MBSSO and the

8 current standard service offer. As a result, I number the current staudard service as

9 the third offer, while he numbers it as the fourth, which he calls "the Approved

10 MBSSO."

11

12 QI1. IN ITS FIRST ENTR Y ON REHEARING, WHICH ISSUES DID THE

13 COMMISSION INCLUDE FOR REHEARING?

14 All. The Commission first listed the issues that the Compauy had itemized in its

15 assignments of error related to the Commission modificatious of the standard

16 service offer. 'Chese were (sumniarizing the Commission's listing of the items on

17 pages 8 to 9 of the Entry):

I 8 (a) The Compatiy would retain five of the modifications required by the

19 Commission's Opinion and Order. These included "the calculation of a

20 market price for retuming nonresidential consuniers based upon only

21 CG&E's wholesale market costs," and "the calculation of actual AAC and

22 FPP, includiug both cost decreascs and increases in each cost category."

9
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I (b) As part of the non-bypassable POLR charge, introduce an Infrastructure

2 Maintenance Fmid (IMF) equal to 4 percent of "little g" during 2005 and

3 2006, and 6 percent of little g in 2007 and 2008.

4 (c) Recover the actual costs of power purchased to niaintain system reliability

5 through a System Reliability Tracker (SRT), not as part of the AAC, as

6 previously requested.

7 (d) Make the remaining portion of the AAC avoidable by the first 50 percent

8 of non-residential and 25 percent of residential load to switch to

9 competitive retailers.

10 (e) Increase the avoidability of costs by moving the recovery of emission

1 1 allowances froni the AAC to the FPP.

12 (f) Set increases in the AAC for non-residential customers at 4 percent of

13 little g in 2005, an additional 4 percent of little g in 2006, and allow

14 increases based on actual costs incurred in 2007 and 2008. For residential

15 customers, the increase would be 6 percent of little g in 2006, and

16 increases in 2007 and 2008 would be based on actual costs incurred.

17

18 QI2. FOR PURPOSES OF THIS PROCEEDIIVG, ARE THERE CERTAINITEMS

19 IN THIS LIST THAT SHOULD BE ADDRESSED?

20 A12. Yes. I note two points in particular. One is that "actual AAC and FPP" should be

21 charged to consumers, as opposed to using estimates. The other is the introduction

22 of two new rate components -- the IMF rider and the SRT tracker.

10
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I Q13. WHAT FURTHER COMMENTS DID THE COMMISSION MAKE

2 REGARDItVG THE COMPANY'S PROPOSALS?

3 A13. As noted earlier, the Commission generally regarded these proposed modifications

4 as meritorious. It added certain clarifications and revisions, which were, in

5 sunimary, as follows:

6 (a) Regarding the SRT, AAC and FPP, the Commission made it clear that it

7 would not cede its review of costs incurred, but would "continue to

8 consider the reasonableness of expenditures."

9 (b) The baselines above which costs would be recoverable through the SRT,

10 AAC and FPP should be clarified. Regarding the SRT, "at the time of

1 1 CG&E's last rate case, the Commission staff determined that CG&E had

12 sufficient generatioti capacity to cover all of its peak load and provider of

13 last resort obligations... As a result, all amounts in the SRT are in excess

14 of the cost of capacity requirements which are a part of 'little g."' (Entry at

15 page 11) The baseline for AAC costs would be those incurred in 2000, and

16 for FPP costs would be the level authorized in the Company's last Electric

17 Fuel Component (EFC) proceeding.

18 (c) The SRT charge would be unavoidable in 2005, but the Commission

19 detennined that introduction of the Midwest ISO's Day 2 might change the

20 situation, and stated that "the avoidability or unavoidability of the SRT for

21 all subsequent years will be detemiined by the Commission." (Entry at

22 pages I 1-12.)

11
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1 Q14. FOR PURPOSES OF YOUR ASSESSMENT, ARE THESE POINTS

2 SIGNIFICANT?

3 A14. Yes. Of particular siguificance is the Commission's emphasis on reviewiug the

4 reasonablcness of expenditures clainied in the SRT, AAC and FPP components. I

5 read this consideration as referring to quantitatively measurable costs and

6 primarily to accounting costs as traditionally assessed in regulated utility rate

7 cases.

8

9 Q15. DID THE COMMISSION PROVIDE FURTHER JUSTIFICATION FOR ITS

10 DECISIONS REGARDING THE COMPANY'S PROPOSALS AND THE

11 REHEARING?

12 .415. The Commission referred to its three standards for rate stabilization plans, namely

13 that they "should provide rate certainty for consumers, provide financial stability

14 for utility companies, and encourage the development of competitioti." (November

15 23, 2004 Entry at page 13) Regarding the encouragement of competition, the

16 Commission argued that, "The opinion and order modified the stipulation in a

17 variety of aspects designed to encourage the development of competitive

18 markets." (Id.) Its specific views were as follows:

19 "First, the percentage of nonresidential consumers that can avoid

20 the RSC and the AAC was increased by the opinion and order

21 from 25 percent to 50 percent. Second, the opinion and order

22 decreased the total cost of service for residential consumers by

23 extendiug the residential discount until December 31, 2005; by

12
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1 terminating tbe collection of Regulatory Transition Charges

2 ("R'I'Cs") as of December 31, 2008; and by charging only

3 nonresidential consuniers for the cost of certain capital investments

4 in CG&E's distribution system. The revisions to the opinion and

5 order which are being made by this entry on rehearing would leave

6 all of these modifications in place and would also make two other

7 positive changes. First, the opinion and order will be modified to

8 increase the price to compare for all shoppers by moving the cost

9 of emission allowances ("EAs") from the unavoidable portion of

10 the price to the avoidable portion of the price. Second, the opinion

I I and order will be modified to further increase the price to compare

12 by making the AAC permanently avoidable for a percentage of

13 each class of consumers." (Id. at pages 13-1.4.)

14

15 QI6. DID THE COMMISSION GRANT REHEARING ONANY OTHER ISSUES?

16 A16. Yes. The Commission agreed to reconsider the issue of the appropriate pricing for

17 retuming customers.

18

19 QI7. WHAT WAS THE RESULT AT THE SUPREME COURT OF OHIO AS IT

20 RELATES TO YOUR TESTIit1ONY?

21 Al Z, The OCC appealed the Coinniission's decision to the Supreme Court of Ohio

22 which, in a decision dated November 22, 2006, remanded the case to the

13
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I Coinniission for rehearing on issues related to generation price coinponents

2 whicit, together with related issues, are the primary subject of my testintony.

3

4 Q18. ON WHICH GENERAL ISSUES HAS THE SUPREME COURT OF OHIO

5 REMANDED THE MA TTERTO THE PUCO?

6 A18. The court "remand(ed) this matter to the comniission for further clarification of all

7 niodifications made in the first rehearing entry to the order approving the

8 stipulation." (Decision at Paragraph 36) The court found that the Comniission

9 "niade several niodifications on rehearing without any reference to record

10 evidence and withoot thoroughly explaining its reasons." (Decision at Paragraph

11 35) It found that "(t)he portion of the commission's first rehearing entry approving

12 CG&E's alternative proposal is devoid of evidentiary support." (Decision at

13 Paragraph 28) It was not clear to the court that the niodifications would nieet the

14 three-part test that has guided the Conimission: providing rate certainty for

15 consumers, ensuring financial stability for the Contpany and encouraging the

16 development of competitive markets. It is clear that the specific niodifications

17 such as the infrastructure niaintenance fund and the system reliability tracker are

18 in need of a sound rationale if they are to be retained.

19

20 Q19. PLEASE PROVIDE SPECIFIC DETAILS.

21 A19. The reniand covers "the alternative proposal," and in particular those features of

22 the allemative proposal that differed from the commission's original order. The

23 court said:

14
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I Paragraph 24. Under the stipulation approved by the commission's

2 original order, CG&E's market-based standards service offer

3 consisted of two components: the price-to-compare and the

4 provider-of-last-resort ("POLR") component. The price-to-

5 compare component represents that portion of the market-based

6 standard service offer that consumers switching to a competitive

7 retail electric service provider may avoid paying to CG&E. The

8 POLR component, which the commission refers to as the

9 "unavoidable" or "nonbypassable" component, represents charges

10 incurred by CG&E for risks associated with its statutory

1 1 obligation...as default provider, or provider of last resort, for

12 customers who opt for another provider who then fails to provide

13 service....

14 Paragraph 25. These components are themselves made up of

15 separate components. The POLR component comprises a rate-

16 stabilization-charge component and an annually adjusted

17 component. The annually adjusted component was designed to

18 maintain adequate electric capacityreserves in excess of expected

19 demand and to recover costs associated with homeland security,

20 taxes, environmental compliattce, and emissions allowances.

21 Neither CG&E nor the commission identified the purpose of the

22 rate-stabilization charge. Nevertheless, the charge is self-defining,

23 and the signatory parties agreed to it.

15
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1 Paragragh 26. In its first application for rehearing, CG&E

2 proposed modifying the stipulation approved in the cotnmission's

3 order. Under CG&E's proposal, the POLR coniponent would

4 include four components. In addition to the rate-stabilization

5 charge and the annually adjusted component, the POLR

6 component would also include an "infrastnicture maintenance

7 fund" eomponent and a "system reliability tracker" component.

8 The infrastructure maintenance fund charge was intended "to

9 compensate CG&E for committing its generation assets to serve

10 niarket-based standard service offer consumers." The system

11 reliability-tracker was intended to permit CG&E "to recover its

] 2. annually committed capacity, purchased power, reserve capacity,

13 aad other niarket costs necessary to serve market-based standard

14 service offer consumers." CG&E suggested other changes as well,

15 and after reviewing these suggestions, the commission found that

16 with certain clarifications and modifications of its own, CG&E's

17 proposed modifications were meritorious."

18 It is clear that all these specific modifications - the infrastmcture maintenance

19 fund, system reliability tracker, and the other niodifications - are in need of a

20 sound rationale if they are to be retained.

16
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1 Q20. FROM A TECIINICAL STANDPOINT, IS IT FEASIBLE TO CONSIDER

2 T'HESE ITEMS IN ISOLATION?

3 A20. No. Since these specific items are parts of broader components, wltich in tum are

4 parts of rates paid by customers, I urge the Commissiou to cousider on remand the

5 overall reasonableness of thcsc broader items and the reasonableness of the rates

6 that they constitute. There should be no overlap or duplication of items and the

7 components should work together to achieve standard service offer rates that

8 provide for reasonably priced service and meet the three standards of rate stability

9 for customers, financial stability for the company, and encottragement of

10 competition.

11

12 Q21. DID TUE COURT POINT TO ANY OTHER SPECIFIC CONCERNS?

13 A21. Yes.

14 (1) CG&E clainied that the infrastructure maintenance fund and system

15 reliability tracker represent the reserve capacity charge set forth in

t 6 the stipulation as part of the annually adjusted componettt. However,

17 the respective roles of these two charges in compensating the

18 Company for maintaining adequate reserve capacity reqttirements

19 was not clear to the court.

20 (2) The baseline for determining certain cost components, specifically

21 the system-reliability tracker, annually adjusted component, and the

22 fttel and economy purchased power contponent, was trot supported

23 or explained.

17
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(3) CG&E claiined that the alteniative proposal merely resulted in an

2 increased price to compare and set the unavoidable POLR charges at

3 lower levels. However, the court found that it is not clear that the

4 POLR charges would be lower. Puimittedly, moving the einission

5 allowance from the annually adjusted component to the price-to-

6 compare component, and increasing the percentage of customers

7 who could avoid paying the annually adjusted component, would

8 seemingly lower the POLR charge. However, other modifications -

9 such as the infrastructure maintenance cliarge, the systeni-reliability-

10 tracker charge, and presetting the annually adjusted component

1 1 charge - might increase it. The net effect was uncertain.

12

13 Q22. DO YOU CONSIDER THESE POINTS IN YOUR TESTIMONY?

14 A22. Yes.

18
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1 IV. ANALYSIS AND CRITIQUE ON DUKE ENERGY OHIO'S STANDARD

2 SERVICE OFFER PRICE COMPONENTS

3

4 A. Overall Structure

5

6 Q23. IN THE CURRENT STANDARD SERVICE OFFER, WHAT IS THE

7 STRUCTURE OF THE COMPANY'S PRICING?

8 A23. The Company's standard service offer pricing is built from various components,

9 riders and trackers. The traditional components of transmission and distribution

10 costs are relatively non-controversial, at least in principle, and 1 will not address

l 1 them here. (In Ohio, meter reading, billing and other customer services are still

12 within the scope of regulated distribution services and have not been opened up to

13 competition.) This leaves the components related to electricity generation and

14 related services, which are the areas most affected by restructuring and are now

15 actually or potentially bypassable by those retail customers who choose to switch

16 to competitive retail electric suppliers.

17

18 Q24. PLEASE CATEGORIZE THE VARIOUS COMPONENTS OF DUKE

19 ENERGYOHIO'S CHAR GES FOR GENERA TION AND RELA TED

20 SERVICES.

21 A24. Broadly, the charges fall into two categories - components of the Price to

22 Compare and charges that, according to the Company, are necessaiy in order to

19
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1 fulfil its Provider of Last Resort (POLR) responsibilities and therefore should in

2 its opinion not bc bypassable. The Price to Conipare includes "little g," which is

3 historical generation costs less a stranded cost component, and Fuel aud Economy

4 Purchased Power costs (FPP).

5

6 Q25. IWHAT COMPONENTS HAVE BEEN INCLUDED IN THE PROVIDER OF

7 LASTRESORTCHARGE?

8 A25. As set out in item 3 of the Stipulation of May 19, 2004, POLR charges initially

9 included a Rate Stabilization Charge (RSC), and an Annually Adjusted

10 Component (AAC). In the Companys Application for Rehearing of October 29,

11 2004, (revised paragraph 3), the scope of the AAC was reduced and two new

12 components were added. These were an In&astructtue Maintenance Fund (IMF)

13 and a Systeni Reliability Tracker (SRT), Thus, there are now four generation cost-

14 related POLR charges - the RSC, the AAC, the IMF and the SRT - as well as two

15 bypassable generation-related components - little g (actually 85 percent of little g)

16 and FPP - for a total of six generation-related charges.

17

18 Q26. IS THE COMPANYSTILL COLLECTING RESTRUCTURING

19 TRANSITION COSTS?

20 A26. Yes. The Company's rates include a Regulatory Transition Charge (RTC). The

21 charge will be included in residential rates until December 31, 2008, and non-

22 residential rates until December 31, 2010.

20
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I Q27. HOWSIGNIFICANTARE THESE VARIOUS ITEMS, AND WHAT,4RE

2 THE RELA TIVE MAGNITUDES OF THE POLR CHARGES AND PRICE

3 TO COMPARE?

4 A27. The niagnitudcs are illustrated by a breakdown of the Company's standard service

5 offer revenue for 2006, the first year in which residctltial as well as non-residential

6 customers were included:

Rate Component 2006 Revenue Percent of Total

Tariff Gen. Charge (TGC) $654,280,074 62.7%

Fuel & Ec. Purchased Power 194,302,151 18.6%

Annually Adjusted Comp. 55,008.125 5.3%

Total Fully Bypassable $903,590,350 86.6%

Rate Stabilization Charge $114,747,660 11.0%

System Reliability Tracker (6,031,653) (0.6%)

Infrastr. Maintenance Fund 31.549,495 3.0%

Total Not Fully Bypassable $140,265,502 13.4%

Grand Total 51,043,855,852 100.0%

17 Source: Company Response to OCC-INT-06-R1148.1

18 While the fully bypassable charges for generation, fuel, etc. predominate in the

19 rate structure, the components that are not fully passable (i.e., bypassable, if at all,

20 by only a certain percentage of customers) are quantitatively very significant. A

21 Competitive Retail Electricity Supplier (CRES) trying to match the Company's

'DE-Ohio's Response to OCC'-INT-06-R1148, VffT Attachment I.

21
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1 prices and compensate customers for cltarges up to 13.4 percent ofthe Compan}+s

2 standard service offer price would have to be a very smart or lucky competitor to

3 make any money. (A minor point is that the negative SRT rate is obviously

4 anoinalous; in a normal year, it would be a positive number.)

5

6 B. Little g

7

8 Q28. bi'IG1 T IS "LITTLE G"?

9 A28. Little g, a significant charge of about 40 mills per kilowatt-hour, is based on

10 historical generation costs that go back to the last general rate case. It is equal to

1 1' the historical generation rate, "g," less the Regulatory Transition Charge (RTC).

12 This rate component has a stabilizing effect by locking in some of the generation

13 costs associated with legacy coal-fired generation.

1.4

15 Q29. DO YOU HAVE ANY FURTHER OBSERVATIONS REGARDING LITTLE

16 G?

17 A29. I would note that little g is an avoidable component of the Price to Compare.

18 However, the avoidable component is more accurately described as 85 percent of

19 little g, since the remaining 15 percent of little g was moved into the Rate

20 Stabilization Charge (RSC) and made a component of the Company's Provider of

22
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I Last Resort (POLR) charge. ( I sometimes loosely refer to the remaining 85 percent

2 of little g as "little g." The meaning should be clear from the context.)

3

4 Q30. IN YOUR OPINION, IS THIS REALLOCATION OF GENERATION COSTS

5 TO A NON-BYPASSABLE RATE COMPONENT.4PPROPRL4TE?

6 A30. No, this is inappropriate. I will refer to this issue later in connection with ttte INIF

7 and RSC.

8

9 C. Fuel and Economy Purchased Power

10

1 1 Q3I. WHAT LS THE FPP CHARGE?

12 A31. A baseline cost per kilowatt-hour of fuel and purchased power was calculated in

13 the former Electric Fuel Component in Case No. 99-103-EL-EFC. Cost increases

14 for fuel and econoniy purchased power over and above that baseline are included

15 in the FPP charge. According to the Stipulation of May 19,2004, "CG&E shall

16 calciLlate the bypassable fuel cost component of the price to compare by using the

17 average costs for fuel consumed at CG&E's plants, and economy purchased power

1 g costs, for all sales in CG&E's Certified Service Territory." (Stipulation, page 17)

19

20 Q32. IS THE FPP RIDER A REASONABLY WELL-BASED CH,9RGE?

21 A32. In principie, the FPP charge seenis similar to other standard fiiel adjustntent

22 mechanisms, which allows the Company to flow changes in fuel aud oconomy

23 purchased power costs through to customers. However, the devil is in the details,

23

000 ^Zl



I and the FPP charge exemplifes the problems of a hybrid system of priciug that is

2 partly market-based and partly cost-based, and might include purchases from

3 affiliated companies.

4

5 Q33. WAS THE COMMISSION SATISFIED WITH THE STIPULATION'S

6 PROPOSED PROCEDURES FOR INCREASING FPP COST RECOVERY?

7 A33. No. In its Opinion and Order of September 29, 2004, the Contmission modified

8 the Stipulation by requiring quarterly filings of FPP increases. The increases

9 should also be net of any offsetting reductions in FPP costs. The Commission also

10 ordered an annual review of the preceding four quarters' filings "to determine

11 whether they accurately reflect actual costs incurred by CG&E." (Order at page

12 17.)

13

14 Q34. AS A RESULT OF THIS REQUIREMENT BY THE COMMISSION, THE

15 FPP HAS BEENSUBJECTED TO ANAUDITOR'S REVIE[f : DID THE

16 AUDITOR EXPRESS ANY CONCERNS ABOUT THE FPP!

17 A34. Yes. In the second audit (dated October 12, 2006.), the auditor notes that "during

18 this transition period, CG&E operated as a deregulated entity." The auditor states:

19 "The re-entry into regulatory oversight with respect to the FPP created a host of

20 issues related to both the allocation of utility assets and CG&E's approach to fuel

21 procurement "(Auditor's Report, pages 1-3) According to the Auditor:

22 "DE-Ohio considers itself to be unregulated because native

23 customers are not obligated to purchase power from DE-Ohio.

24
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1 (The auditor) considers DE-Ohio to be at lcast partly regulated

2 becausc the RSP and FPP provide for recovery of costs included in

3 the RSP such as fuel costs." (Auditor's Report, pages 1-6)

4

5 There is confusion between FPP costs and other costs, with "very significant

6 ratepayer impacts":

7 "CG&E was required to inake a number of decisions in computing

8 the FPP. Because the order did not lay out the specifics, CG&E

9 believed that it had the license to evaluate and select which

10 approach to use. Not surprisingly, the range of alteniative

11 approaches was large and CG&E's elections had very significant

12 ratepayer impacts. Compounding the auditing problems, CG&E

13 continuously modified its approach to many of these items."

14 (Auditor's Report, October 12, 2006, pages 1-3.)

15 1 share the Auditor's evident concem that Duke Energy Ohio has too much

16 latitude in making decisions regarding the setting of its FPP charges in a semi-

17 deregulated situation.

18

19 Q35. WERE ALLOCATIONISSUES IDENTIFIED IN THE PREVIOUS AUDIT,

20 DATED OCTOBER 7,2005?

21 A35. Yes. The auditor noted that in the previous audit, "many issues were raised

22 regarding tlte appropriateness of CG&E allocations." (Auditor's Report, October

23 12, 2006, page 1-3) A stipulation was entered into, in which, among other things:

25
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I "The parties agree to discuss criteria for the equitablc assiEptment

2 of benefits and costs of CG&E's coal contract sales margins

3 regarding contracts executed on or after January I, 2005. If the

4 parties are unable to agree upon such criteria, then the FPP auditor

5 shall review the criteria in the next FPP audit...ln addition, the

6 FPP auditor shall review the application of such criteria aud verify

7 the equitable assignment to FPP customers of the benefits and

8 costs of coal contract sales executed on or after January 1, 2005."

9 (Auditor's Report, October 12, 2006, pages 1-4.)

l0 Regarding rising fuel costs, the auditor had the followiug to say:

11 "According to the FERC form 423 filings made by DE-Ohio,

12 average fuel costs increased by almost 10 percent on a cents per

13 MMBTU basis between the current and prior audit periods. The

14 increase is due to higher contract coal prices and a higher percent

15 of spot coal purchases. The reported delivered coal prices are

16 higher than they would have been if large quantities of older

17 below-market contract purchases had not been resold. The

18 increased cost was mitigated in part by the credits for the margins

19 on the re-sold contracts which were allocated to the FPP pursuant

2Q to...the stipulation." (Auditors Report, pagesl-6.)

21 Duriug the audit period, "DE-Ohio did not pass through over $35 million in

22 margins generated from the resale of coal covered by...the stipulation." (Auditot's

23 Report, pages 1-7.)
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1 Q36. DOES TI/E FPP DISTORT THE WAY IN WHICH TFIE COMPANY

2 PURCHASES FUEL AND EMISSION ALLOWANCES?

3 A36. Yes, the Auditor finds that this is the case. "DE-Ohio continues to ptirchase fuel

4 and emission nllowances in a manner that is inconsistent with best industry

5 practices among regulated utilities. Namely, DE-Oliio is not maintaining a

6 contract portfolio but, pursuaut to directives by DE-Ohio management, DE-Ohio

7 actively looks to limit coimnitments beyond the end of the RSP period." (Auditor's

8 Report at page 8) As a result, prices could be significantly more volatile after the

9 end of the RSP period.

10

1 1 Q37. STEPPING BACX IS THE FPPA COST-BASED OR MARKET PRICE-

12 BASED CHARGE?

13 A37. This question confuses anybody who tries to understand Duke's standard service

14 offer, as I will show in my discussions of other components of the Company's

15 standard service offer pricing. In the case of the FPP,1 would say that the practical

16 answer is clear: it is a cost-based tracker that is adjusted to market quarterly. And

17 by costs lrere I mean first and foremost accounting costs. This is why an audit and

18 review can be performed annually. However, the Company regards it as primarily

19 a market price: "The FPP market price is calculated using accounting costs....'Phe

20 FPP is a market price, not a cost-based rate."2

2
Dt:-Ohio's Respotue to OCC-fA1T-04-RI78 (d) and (e), NHT Attachment 2.
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1 Q3& THE FPP LS A QUARTERLY TRACKER. IS TNIS A DESIRABLE

2 FEATURE?

3 A38. It assures the Company quick recovery of its fuel and economy pnrchased power

4 costs, which are its largest out-of-pocket expenditures. However, this is not

5 desirable for the Commissiou and for consumers. For the Commission, there is the

6 problem of monitoring frequent adjustments. For consumers, there is the problem

7 of rate volatility. This latter problem could be addressed by changes in the

8 Company's fuel procurement and fuel price hedging strategies, but it could also be

9 addressed by changing the FPP.

10

11 Q39. WOULD A SWITCH TO ANANNUAL FPP ADJUSTMENT BE

12 DESIRABLE FOR THE COMMISSION AND CONSUMERS?

13 A39. Since price stability is one of the Commission's objectives for standard service

14 offer, a switch to annual adjustments would have the advantage of greater

15 stability, as well as regulatory efficiency.

16

17 Q40. COULD A SWITCH TO ANNUAL FPP ADJUSTMENTS JEOPARDIZE

18 THE COMPANY'S FINANCIAL STABILITY?

19 A40. By means of forward pricing and hedging, the Company should be able to

20 significantly reduce the risk of exposure to fuel and purchased power price

21 volatility during the following year. However, we know that fuel and purchased

22 power prices can be unpredictable and volatile. It would seem desirable to

23 supplement any annual procedure with a trigger or some similar provision for

28

JI^^^JN[.7



l passing through to consumers at least part of any extreme price changes (up or

2 down) during the year.

3

4 Q41. COULD FLUCTUATIONS IN FUEL COSTS BE REDUCED WHILE

5 RETAINING QUARTERLYADJUSTMENTS?

6 A41. Yes. A smoothing mechanism could be introduced into the quarterly adjustments

7 whereby there are limits on quarterly changes, with under- or over-recovery in the

8 case of large fluctuations being reconciled over several future quarters.

9

10 D. Annually Adjusted Component

11

12 Q42. TURNING FROM THE PRICE TO COMPARE TO THE PROVIDER OF

t 3 LAST RESORT COMPONENTS, WHAT IS THE AAC?

14 A42. The AAC is a charge that recovers from Duke's customers the costs of certain

15 specific items.

16

t 7 Q43. HOW DOES YOUR TESTIMONY RELATE TO THA T OF OCC WITNESS

18 HA UGH IN THIS MATTER?

19 A43. Mr. Haugli's testimony focuses on the Company's apphcations to increase the

20 AAC and adjust the SRT in 2007 according to previous Commission orders and

21 entries. My references to the AAC and the SRT are in the broader context of the

22 standard service offer.

29
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1 Q44. WHAT WAS TIIE ORIGIN OF THE AAC.,^

2 A44. The AAC originated in the Stipulation of May 19, 2004, and was one of the two

3 components of the non-bypassable Provider of Last Resort charge. 'rhis charge

4 was "for maintaining adequate capacity reserves and to recover costs associated

5 with homeland security, taxes, enviromnental compliance, and emission

6 allowances." (Stipulation at pages 4-5.)

7

8 Q45. HOW WAS THE AAC TO BE CALCULATED?

9 A45. The language of the Stipulation did not make it clear what the base of this charge

10 would be. It did set out, however, altemative means of calculating increases in the

1 1 AAC, expressed as percentages of little g, or altematively based on actual costs

12 incurred by the Conipany for the expenditure items covered. hi 2005, this charge

13 applied only to non-residential customers, and from 2006 it applied to residential

14 customers as well. Puring 2005 and 2006, the rider was established as a fixed

15 percentage of little g. For those years, the Company apparently did not track the

16 costs that were covered.3 For 2007, the ri der is recovering actual accounting costs

17 incurred.

18

19 Q46. HAS THE COMPANY SHOWN HOW THE AAC WAS CALCULATED?

20 A46. Yes. Originally, in Exhibit I of the Stipulation of May 19, 2004, the Company

21 provided details of what it labeled "The POLR Charge" for 2005. Of the total

' llE-Ohio's Response to OCC-IN'T-04-R161(b), YIIT Attachment 3.
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I amouttt of $107.5 million to be recovered, Rcscrve Margin accounted for 49

2 percent, Environmental Compliance 40 percent, Emission Allowances 10 percent

3 and Homeland Security 1 percent.

4

5 Q47. DID THE CHARGES APPEAR TO BE REASONA8LE7

6 A47. No. In both die Reservc Margin and Environmental Compliance calculations,

7 whichtogether accounted for nearly 90 percent of the total, thcre were features

8 that are not reasonable.

9

10 Q48. WHAT WAS THE PROBLEM WITH THE RESERVE MARGIN

11 CALCULATION?

12 A48. The Reserve Margin calculation covered the cost of the margin, not the capacity

13 for the expected load. Let me give an example. Say the customer load being

14 planned for was 100 megawatts, and the required reserve margin was 17 percent.°

15 Suppliers would need to line up (and pay f o r ) I 17 megawatts, not just 17

16 megawatts, and yet it is apparently only the 17 megawatts for which the Company

17 is claiming cost recovery. ht this case it was clainiing recovery for 826.54

18 megawatts of "reserve margin" capacity at an estimated $64 per kw-year, not for

19 projected 2005 peak demand (switched and non-switch) of 4,862 megawatts. This

20 would only be the correct antount of the Company's shortfall in capacity costs

21 under the assumptioti that the Company's existing resources covered none of the

' At the time. the Contpany was plamting for a 17 percent reserve margin. Currently, the planned margin
is 15 percent.
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I margin and accordingly the Compatiy had to purchase the entire amount of 17

2 megawatts. As far as I am aware, the Company has not presented data to support

3 this requirement.

4

5 Q49. DO YOU HAVE ANY OTHER CONCERNS WITH THE WAY IN WHICH

6 THE RESERVE MARGIN COMPONENT WAS CALCULATED AT THAT

7 TIME?

8 A49. Yes, I have one other concern at this point. The cost of capacity of $64 per kw-

9 year was estimated based upon "the annualized cost of a peaking unit using EPRI

10 TAG costs." (Footnote to Exhibit 1, Stipulation at page 6) Tltis estimate, which

11 was supposed to be a market price estimate, did twt bear any close relationship to

12 either then-current market prices for peaking capacity or to the Company's

13 historical embedded costs of peaking capacity. It was an overestimate, because at

14 that time there was considerable regional excess generation capacity. This is a

15 good example of my concern that estimation procedures for measuring what are

16 supposedly market prices may be way off the mark.

17

18 Q50. WHAT IS YOUR CONCERN ABOUT THE COMPANY'S CLAIM FOR

19 ENVIRONMENTAL COST COMPLIANCE?

20 A50. My conceni relates to the manner in which this supposed "market" price

21 component is calculated as a "Revenue Requirement," wliich is a teim that applies

22 to regulatory pricing, not market pricing. This ambiguity, which is discttssed

23 further below, causes confusion about the way in which the calculation is done: it

32

i)OO5-aO



I includes a return on "Construction Work in Progress," which is most certainly a

2 regulatory term, without any justification for its inclusion in what is the equivalent

3 of rate base in this context. I£CWIP is a rate base item, is it correctly included in

4 rate base without Cotnmission approval? If it is an elctnent of market-based

5 pricing, does the market typically charge customers for equipment not yet in

6 service? The answer to both questions is "no." General Motors does not recover

7 the costs of a new plant until it sells cars produced at that plant. The Company

8 does not throw any light on this situation, it merely says: "The AAC is not a

9 regulated rate. It is a market price and has no'rate base."' 5 The claimed pre•tax

10 retrun of 14.22 percent on the Compan}'s June 30, 2004 environmental

1 1 investtnents CWIP of $175.9 million is $25 million, which appears to be an

12 overcharge.

13

14 Q51. DID THE COMMISSIONACCEPT THE AAC CHARGE AS PROPOSED IiV

15 THE STIPULATION7

16 A5I. No, in its order of September 29, 2004 the Commission modified the proposal by

17 making the AAC charge completely avoidable by shopping customers in 2005,

18 finding that "additional encouragement of this market is appropriate." (Order at

19 page 32) The Conunission limited the amount of costs to be recovered under the

20 AAC, noting that "the Commission is convinced that CG&E may be recovering

21 some percentage of those costs through off-system sales..." It also said that it

22 would "determine whether any subsequent AAC increases or changes to the level

` DE-Ohio's Response to OCC-INT-04-R161(1), NHT Attachment 3.
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I of avoidability are reasonable, not anticompetitive, and not likely to create a

2 subsidy..." (Order at page 33.) In evaluating such changes, the Commission

3 would consider cost savings as well as increases.

4

5 Q52. WAS THE AAC MODIFIED LA TER IN20047

6 A52. Yes, in the Company's Application for Rehearing of October 29, 2004, the scope

7 of the AAC was reduced by excluding the costs of "niaintaining adequate capacity

8 reserves." These costs, or similar ones, were now to be included in two other

9 POLR charges - an Infrastructure Maintenance Fund (lMF) and a System

10 Reliability Tracker (SRT), which are described below.

11

12 Q53. WERE ANYOTHER ITEMS REMOVED FROM THE AA C?

13 A53. Yes, the cost of emission allowances was excluded from the AAC and included in

14 the FPP, where it would be subject to qnarterly tracking and annual review and

15 would also be completely avoidable by shopping cnstomers.

16

17 Q54. HOW WAS THE AAC TO BE CALCULATED?

18 A54. For non-residential consumers there were now to be increases of 4 percent of little

19 g in 2005 (an increase from zero, implicitly, not some unstated base level), and an

20 additional 4 percent in 2006. For residential customers, for whom the Market

21 Development Period would end on December 31, 2005, the 2006 charge would be

22 6 percent of little g. For 2007 and 2008, the charge would be "the revenue

23 requirement of (the Company's) actual net costs incurrcd for homeland security,
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1 taxes, and envirorunental compliance during cach year." (Application for

2 Rchearing, Attacliment l., page 2, revised item 3.)

3

4 Q55. PLEASE EXPLORE THE QUESTION W'HETHER THE AAC IS A COST-

5 BASED ITEM OR A COMPONENT OF MARKET-BASED PRICING?

6 A55 The AAC is supposcdly a coniponent of market-based standard service offer

7 prices. "The AAC component is.DE-Ohio's market price for generation service." 6

8 However, the Company presents its AAC proposals as if the SRT were based on

9 costs. For example, in his direct testimony of September 1, 2006 in Case No. 06-

10 1085-EL-UNC, Mr. Wathen. bbilds up what he calls the Rider AAC Revenue

1 1 Requiremeiit, which is clearly a term from cost-based regulatory ratemaking. (See

12 Attachment WDW-2 to Mr. Wathen's testimony, for example.) In reviewing the

13 Company's case, Staff "approached this investigation as it would any cost based

14 rate proceeding." (Testimony of Mr. Tufts in that proceeding, dated November 28,

15 2006.) The Company's claim for 2007 was based on costs for the twelve months

16 ending May 31, 2006. Yet Mr. Tufl:s, who is in the Stafl's Accounting and

17 Electricity Division, found that, "The Applicant filed a minimal amount of

18 information in its Application and the supporting documentation was not readily

19 available ... Staff was unable to make some findings due to the lack of information

20 necessary to provide a recommendation." (Tcstimony at page 2) Likewise, Mr.

21 Tufts's colleague Ms. Smith testified that, "Staff had been unable to determine the

° DE-Ohio's Response to OCC-INT-04-RI61, NIIT Attaclunent 3.
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1 appropriate rate of return." (Trisha J. Smith, Testimony Dated Nov. 28, 2006, at

2 page 2)

3

4 Q56. CURRENTLY, TO WHAT DEGREE IS THE AAC CHARGE A VOIDABLE?

5 A56. The first 25 percent of residential load and the first 50 percent of non-residential

6 load, by customer rate class, to switch to a certified supplier is exempted from

7 having to pay the AAC charge.

.8

9 E. Infrastructure Maintenance Fund

10

.11 Q57. WHAT IS THE IMF?

12 A57. The infrastnicture Maintenance Fund (IMF), which was introduced in the

13 Company's Application for Rehearing of October 29, 2004, was described as a

14 "charge to compensate CG&E for committing its generation assets to serve

15 market-based standard service offer customers." (Application, Attachment 1, page

16 1, revised item 3) Later in the application the IMF is related to generation

17 "capacity." (Application, page 7, item 4.1), and it is set at 4 percent of little g in

18 2005 (for non-residential customers) and 2006 (for all customers), and 6 percent

19 of little g in 2007 and 2008. The Company has also said, "The fixed percentage of

20 little g that DE-Oliio receives for the IMF as a component of its MBSSO is

21 compensation for its opportunity cost associated with committing its assets at first
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1 call to MBSSO load.0 Mr. Steffen provides a sotnewhat longer account of the

2 IMF:

3 "DE-Ohio has the sole obligation to provide POLR service to

4 consumers within its service territory. Accordingly, it must be

5 conipensated for the risks inherent in this obligation. The IMF is

6 part of the compensation for this service. It is conipensation for the

7 first call dedication of its generation assets to native load

8 consumers and the foregone opportunity to sell that energy and

9 capacity and take advantage of pure retail market prices. The IMF

10 allows DE-Ohio to provide stable prices to its consttmers and

1 1 provides some level of revenue certaintv to the C'ompany.

12 Similarly, the LMF provides consumers with a dedicated capacity

13 supply tliat DE-Ohio catmot contract to a third party, assuring

14 consumers of adequate capacity to maintain system reliability."

15 (Mr. Steffen's Second Supplemental Testimony at pages 25-26,

16 italics added)

17

18 Q58. WHAT DO YOU MAKE OF THIS CLAIM?

19 A58. The argument seems to be couched in tenns ofrisk. The Company claims it is

20 taking the risk of guaranteeing a stable price to customers. In reviewing this claim

21 1 note at the outset that the greatest risk facing an electric utility is the risk of fuel

' DE-Ohio's Response to OCC-INT-04-RI67(a) and (c), NIIT Attachment 5 and DE: Ohio's Response to
OC:C-INT-04-R173, '.VIIT Attachment 10.
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I and purchased power price fluctuations, and in Duke's case that risk is passed on

2 to customers dollar-for-dollar by means of the Fuel and Economy Purchased

3 Power tracker. And the risk of acquiring capacity in the market place is passed on

4 to customers dollar-for-dollar by means of the SRT tracker. Secondly, the basis for

5 the IMF charge seems to be similar, if not identical, to that of the RSC charge -

6 compensation for providing customers with stable prices over time. And both

7 apparently refer to costs related to existing capacity.

8

9 Q59. HAS THE COMPANY TAKENA BALANCED VIEW OF THE ISSUE OF

10 RISK AND RISK-A VOIDANCET

11 A59, No. It has taken a completely one-sided view. The sale of electricity at a stable

12 market price cuts both ways. For a utility like Duke Energy Ohio with generation

13 resources, there is a benefit to price stability, which is a hedge against volatility of

14 sales prices and profits. If the Company did not have captive consumers - and I

15 use the word "captive" advisedly, considering how few customers are actually

16 shopping - it would have an open or unhedged "long" position in the electricity

17 market. It would, simply stated, have no assured market for the output of its

18 generation assets, and it would be at the mercy of the market. Market prices can go

19 down as well as up, and with standard service offer customers the Company is

20 hedged against those fluctuations.
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I Q60. hIS. MEYER SAYS IN IIER TESTIMONY TIfAT "UNDER THE RSP, DE-

2 OHIOASSU'tNED THE RISKASSOCIATED WITH MARKET

3 VOLATILITY...." (DIRECT TESTIMONYAT PAGE 9). DO YOUAGREE?

4 A60. No, she is also looking at only one side of the picture.

5

6 Q61. WITHOUTA BALANCED RISK ASSESSMENT, IS THERE ANY

7 JUSTIFICATION FOR THE IMF?

8 A61. No. The Company cannot show what level of risk it is taking on. it cannot even

9 claim that it is taking on any net risk at all and on the face of it standard service

10 offer reduces risk. And the Company has not justified its claims in terms of any

11 quantitative risk analysis.

12

13 Q62. WHAT DOF,S THE TERM "OPPORTUNITYCOST" MEAN?

14 ,462. Opportunity cost is not an accounting cost term, it is a term of economics. It is

15 "the value of the forgone alternative action...(A)n accountant and economist may

16 well define the cost of an action quite di fferently." (MIT Dictionary of Economics)

17 It is, in effect, the market price at which some asset could have been sold or leased

18 out to provide services to the market as opposed to providing service to standard

19 service offer consumers.
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I Q63. IIAS THE COMPANY ESTIMATED THE OPPORTUNITY COST OF

2 'l'IAKING THIS CAPACITY AVAILABLE TO STANDARD SERVICE

3 OFFER CONSUMERSy

4 A63. No. The Company was asked the following question, "What is thc'opportunity

5 cost' (i.e., the cost foregone) and how has the opportunity cost been calculated?"

6 The reply was, "The opportunity cost is the markct price of incremental capacity

7 and energy to non-MBSSO customers. The Company has not performed such a

$ calculation."x

9

10 Q64. DID THE COMPANY PROVIDE ANY EXPLANATION REGARDING THE

11 LEVELS AT WHICH Th►EIMF HAS BEENSET?

12 A64. No. Mr. Steffen hardly even makes an attempt. "The IMF pricing methodology as

13 percentages of little g are simply the way DE-Ohio proposed to calculate an

14 acceptable dollar figure to compensate DE-Ohio for the first call dedicadon of

15 generating assets and the opportanity costs of not simply selling its generation into

16 the market at potcntially higher priccs." (Mr. Steffen's Second Supplemental

17 Testimony at page 26, italics added)

x DF; Ohio's Response to O(Y:-tNT-06•R1140, NHT Attaclunent 4.
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I Q65. IS THE COMPANY ENTITLED TO COMPENSATION FOR ANY RISKS

2 THAT IT TAKES IN CONNECTION WITH COMMITTING ITS ASSETS TO

3 STANDARD OFFER SERVICE?

4 A65. No. It is not appropriate to charge for takiug risk, if any, without a thorough risk

5 analysis. I will return to the issae of risk when I discuss the RSC below. I will

6 show that arguably the Company should compensate consumers for providing an

7 assured market for their generation. The one-sided nature of the Company's view

8 of the risks involved is repeated in Mr. Steffen's testimony.

9 "All consumers in DE-Ohio's certified territory benefit by having a

10 first call on DE-Ohio's physical generating capacity at a price

1 1 certain. Otherwise, consumers would be subject to price volatility

12 in the energy and capacity markets and decreased reliability should

13 capacity be unavailable." Mr. StetTen's Second Supplemental

14 Testimony at page 27)

15 Again, Mr. Steffen does not provide a balanced assessment in which, absent the

16 assurance of sales to standard service offer consumers, the Company would also

17 be subject to "price volatility in the energy and capacity markets." And in bringing

18 the assurance of reliability into the equation, he is muddying the water by referring

19 to a cost element supposedly covered by the SRT, not the nblF.

20

21 Q66. WAS THE IMFA COMPONENT OF LITTLE G?

22 A66. No, it is additional to little g. It is not clear why it is expressed as a percentage of

23 little g.

41

Jf)+J ;39



I Q67. IS IT CLEAR WHICH GENERATION CAPACITYCOSTS ARE ASSIGNED

2 TO THE IMF, LITTLE G, TfIE SRT AND THE RSC RESPECTIVELY?

3 A67. No. In a recent response to a discovery question referring to the IMF, the

4 Conipany stated that the committed assets in question are electric generating

5 plants, all or part of which arc owned by DE-Ohio. "(C)onsumers in DE-Ohio's

6 certified service territory have the right to receive generation capacity from these

7 units before it can be sold to anyone else." On the issue of the opportunity cost of

8 this capacity, the Company says, "The opportunity cost is the market price of

9 incremental capacity and energy to non-MBSSO customers." How was the

10 opportunity cost calculated? "The Company has not performed such calculation."

11

12 Q68. HAS THE COMPANY PROVIDED FUR THER ELUCIDATION OF THE

13 IMF CHARGE IN RESPONSES TO DISCOVERY QUESTIONS?

14 A68. Yes. Noting that the SRT represents the direct costs for incremental capacity to

15 maintain a 15% reserve margin, the Company states that, "Little g and the IMF

16 represent compensation for the Companys existing capacity.10 Confusingly, it

17 does not mention the RSC, which is also a capacity charge, in this context. There

18 appears to be over-charging for existing capacity to the extent tlut little g atid the

19 RSC and the IMF are all recovering the costs or risks of existing capacity. There is

20 no assurance that these charges are not duplicative.

° DE-Ohio's Response to OCC-INT-06-R1140 (t) and (h), NHT Attachment 4.

1° Dti-Ohio's Response to OCC-INT-06-RI142, NEIT Attachmmnt 6. (emphasis added).
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I Q69. ARE THESE GENERATION UNITS OPERATED ENTIRELY FOR THE

2 BENEFIT OF STANDARD SER V7CE OFFER CUSTOMERS?

3 A69. No. "For 2006, the percentage of energy (from the committed generation assets)

4 not needed by DE-Ohio's FPP consumers was approximately 11 %. "

5

6 Q70. IS THIS OR IS THIS NOT A COST-BASED RATE COMPONENT?

7 A 70. Here, as elsewhere, the Company avoids detailed scrutiny of the "costs" that are

8 the building blocks of its standard service offer rates. On the one hand it calls

9 them costs, but if these were accounting costs, some sharing would occur in the

10 case of assets that are only partly used for standard service offer customers. In

1 1 answer to the question whether the revenues of such sales are credited to MBSSO

12 customers, the Company replied: "None. DE-Ohio's market price does not include

13 a credit for revenue from the sale of power to non-MBSSO consumets.i1z And

14 again, even capacity costs of base and intermediate load generation plants should

15 be allocated in part to energy sales.

16

17 Q 71. IS THE IMF A VOIDABLE FOR CUSTOMERS WHO SWITCH TO

18 COMPETITIVE RETAILERS?

19 A 71. No, it is payable by all custoniers, whether they continue to take service from DE-

20 Ohio or switch to another provider.

I t DE-0hio's Response to OCC: INT-06-RI140(k), NH'I' Attachment 4.

'z DE-Ohio's Response to OCC-IN'f-06-RI140(l), NHT Attachment 4.

43

,^^)i 1 i•^^



I Q72. WHAT OTHER CLAIMS DOES T,fIE COMPANYMAKE REGARDING THE

2 IMF COMPONENT?

3 A 72. The Company states: "The Company is williug to commit its gencration at I` call

4 to MBSSO consumers for an additional two years. In exchange for such

5 commitment, DE-Ohio's positiou is that the proposed increase in the IMF

6 contponent is appropriate."13 DE-Ohio also states: "Since 2004, various costs and

7 risks have increased. Additionally, opportunities and prices in the electric power

8 market have increased."14 Although the present cases do not involve the extension

9 for two additional years, I note these responses because they are purely qualitative;

10 there is no specific quantitative justification for this request either in terms of

1 l accounting costs, or market costs of longer-term commitments or hedges, for

12 example. This is a failing of the Contpany for all time periods.

13

14 F. System Reliability Tracker

15

16 Q73. WHAT IS THE SYSTEM RELIABILITY TRACKER?

17 A73. The System Reliability Tracker (SRT), like the 1MF, was introduced in the

18 Company's Application for Rehearing of October 29, 2004. Itwas described as a

19 "tracker to permit CG&E to recover is annually contmitted capacity, purchased

20 power, reserve capacity, and otlter market costs necessary to serve market-based

21 standard service offer consumers." (Application, Exhibit l, pages 1-2, item 3.)

DE-Ohio's Response to (X'C-INT-06-RI149(a), NIIT Attachntent 7.

DE-Ohio's Response to <X:C-[.NT-06-R1150, NH'r Attachment 8.
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1 Q74. DID TIIE APPLICATION FOR REHEARING PROVIDE ANYFURTHER

2 EXPLANATION FOR THE SRT?

3 A 74. The Company said the tracker was "to maiutaiu the reliability of service to

4 consumers...(and would cover) purchases necessary to maintain a sufficient

5 reserve margin...purchased power costs, capacity costs, and other market costs

6 necessary to maintain a reliable generation supply and adcquate reserve margin."

7 (Application, page 7, item 4.2)1'he Company also refers to recovering "these

8 incremental costs." (Application page 8, line 2. Emphasis added.) No explanation

9 was provided regarding any base level over which these charges would be an

10 increment. The Company ltas also said, "The SRT is DE-Ohio's market price for

l l the cost of purchasing capacity to maintain a 15% reserve margin under its

12 provider of last resort obligation...The Company calcnlates its market price for

13 Rider SRT based upon the price to purchase various capacity products in the

14 market. The products and their cost are included in the quarterly SRT update

15 filings"15

16

17 Q75. DOES MR. STEFFEN THROW LIGHT ON THE COVERAGE OF THE SRT

18 IN HIS SECOND SUPPLEMENTAL TESTIMONY?

19 A 75. W. Steffen makes it clear that the SRT is supposed to cover only incremental

20 capacity costs. "(A)ll amoLmts in the SRT are in excess of the cost of capacity

'' DE-Ohio's Response to OCC-iYT-04-RI68 (a) and (c), NHT Attachment 9.
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requirements which are part of Uttle g." (Sccond Supplemental Testimony at page

2 23.)

3

4 Q76. IS THE SRT THE SUCCESSOR TO THE RESERVE MARGIN

5 COMPONENT OF THE AAC?

6 A 76. Ycs. Apart from reducing the reserve margin from 17 percent to 15 percent, it is

7 an improvenient on the AAC's reserve margin coinponent in two rcspects. First, it

8 covers actual costs incurred by the Company, as opposed to estiinating those costs

9 using the cost of a peaking unit as a proxy. Second, it is designed to recover costs

10 for the actual amount of capacity acquired. For example, where peak detnand is

1 1 100 megawatts and the desired reserve margin is 15 mcgawatts, for a total

12 capacity rcquircment of 115 megawatts, the Company presumably would acquire

13 the exact aniount of its capacity shortfall. If it already had 105 megawatts, it would

14 acquire 10 tnegawatts, not 15 ntegawatts.

15

16 Q77. WHAT EFFECT DID THESE CHANGES HAVE ON THE DOLLAR

17 AMOUNT OF THE RESER VE MARGIN CHARGE7

18 A77. The switch from the "reserve margin" component to the SRT shows the benefits

19 of basing such charges on actual costs rather than estimated costs. The claim for

20 actual costs for 2005 was only 28 percent of the amount "estiniated" using the cost

21 of building new peaking capacity- down from $52,898,560 to $14,898,00. (Mr.

22 Steffen's Second Supplemcntal'Testimony at page 24)
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I Q78. IS THIS CHARGE WELL-BASED?

2 A 78. To the extent the charge is based on actual costs incurred by the Conipany in

3 acquiring services in the market place, it is much better based than it was before,

4 and is better based than the remaining "estimated" coniponents of Duke's standard

5 service offer. It meets the double standard of reflecting measurable accounting

6 costs and verifiable market costs. (I leave to one side the issue of purchases from

7 affiliates, which raises regulatory issues regarding the appropriate transfer prices.

8 The Commission has to approve any purchases from Duke Energy North

9 America.)

10

1 I Q79. MR STEFFEN CLAIMS THAT "EVEN WITH TfIE ADDITION OF THE.

12 COST-BASED SRT ($14,898,000) FOR RESERVE CAPACITY, AND

13 TAKING THE IMFAT ITS FULL Y IMPLEMENTED (I.E., RESIDENTIAL

14 AND NON-RESIDENTIAL) LEVEL, DE-OHIO IS CHARGING LESS THAN

15 THE $52,898,560 ORIGINALLY PROPOSED AND SUPPORTED BY THE

16 COMPANY AS ITS MARKET PRICE FOR RESERVE MARGGV AND THE

17 DEDICATION OF ITS PHYSICAL CAPACITY. "(MR. STEFFEN'S

18 SECOND SUPPLEMENTAL TESTIMONYAT PAGE 27) DO YOUAGREE?

19 A 79. No. Mr. Steffen's statement is misleading and, at best, only correct for the year

20 2006.
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l Q82 IN WHAT WAY IS IT MISLEADING ?

2 A80. The SRT is the only true successor to the Reserve Margin charge, which was

3 calculated strictly in temis of reserve margin and did not relate to the dedication of

4 existing capacity. I'hcre is no justification for the IMF on the record. The apples to

5 apples comparison would be a reduction from an (estimated) Reserve Margin

6 charge of $52,898,560 to a cost-based SRT of $14,898,000, a 72 percent reduction

7 to only 28 pcrccnt (based on actual costs subject to true-up) of the earlier

8 "estimate." This would have reduced the Company's rates by about $38 million. It

9 is incorrect to say that, between the Stipulation and the current standard service

10 offer, "these underlying costs were merely reduced, repositioned, made avoidable

1 l or carved out into the IMF and SRT charges." (Mr. Steffen, Second Suppleniental

12 Testimony at page 30) In fact, the IMF is a brand new charge.

13

14 Q81. IF YOU ADD IN THE IMF, ISN'T THE COMBINED TOTAL STILL

15 UNDER THE EARLIER RESERVE MARGIN CHARGE?

16 A81. No. The introduction of the IMF more thau recovers the amount the Company lost

17 by switching from estimated to actual reserve margin costs. In his Attachment

18 JPS-SSl, Mr. Steffen combines the IMF with the SRT ($30,080,000 and

19 $15,000,000 respectively, to get a total of $45,080,000, which is somewhat less

20 than the previous $52,898,560. However, in 2007 the IMF increases from 4

21 percent of little g to 6 percent, or approximately $45 million. The combined total,

22 othcr tliings being equal, will now be about $60 million, a higher level than the

23 earlier reserve margin charge of approximately $53 million.
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I Q82. ATTACHMENT 2 TO THE COMPANY'S APPLICATION FOR

2 REHEARING OF OCTOBER 29, 2004 CONTAINED SRT GUIDELINES.

3 DID THESE CLARIFY THE RELA TIONSHIP BETWEEN THE VARIOUS

4 CHARGES?

5 A82. The Guidelines throw light on one important issue, namely the relationship

6 between the FPP, which is bypassable, and the SRT, which is not. In a nutshell,

7 the FPP is a charge for energy, and the SRT is a charge for capacity.

8

9 Q83. DID THE FPP AUDIT, WHICH ALSO COVERED THE SRT, DEAL WITH

10 THESE CONCERNS?

1 1 A83. The audit highlighted the problem of affiliate transactions, specifically the

12 purchase of capacity from Duke Energy North America (DENA).

13 "(The auditor) does not believe that DE-Ohio provided data or

14 evidence which would support the authorization for DE-Ohio to

15 purchase reserve capacity from DENA assets as part of the SRT.

16 (The auditor) believes that the market for reserve capacity is not

17 liquid and transparent enough for there to be an audit trail to assure

18 that affiliate purchases from DENA were at prices no greater than

19 market, and also believes that the purchase of reserve capacity

20 from DENA could discourage other suppliers from making

21 competitive offers to DE-Ohio. (Audit Report, at page 1-9).

22
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1 These coucems led the auditor to recommend that "purchases of reserve capacity

2 from DENA assets should not be eligible for inclusion in the SRT, as is cun-ently

3 thecase." (Audit Report, pages 1-10)

4

5 Q84. ARE THERE CONTINUING CONCERNS REGARDING THE NON-

6 A VOIDABILITYOF THE SRT?

7 A84. Yes. The Company says that "in Case No. 06-986-EL-UNC, DE-Ohio has

8 proposed to make reserve capacity purchases, currently included in Rider SRT,

9 unavoidable. This proposal is consistent with DE-Ohio's past proposals. All

10 MBSSO consumers benefit from the reserve capacity purchases and should pay

1 1 the price."'6 I repeat my concern that the charge, like the IMF, involves

12 overcharging customers who switch to competitive retailers.

13

14 Q85. THE COMPANYHAS ARGUED THAT IT F1AS A GREATER

15 COMMITMENT TO RELIABILITY THAN COMPETITIVE RETAILERS

16 DO. DO YOUAGREE?

17 A85. Competitive retailers are designated "Load Serving Entities" ("LSEs") and

18 "Transmission Customers" by tlte Midwest ISO, and have some commitment to

19 their customers and to the ISO with regard to reliability. They are required to line

20 up transmission and take responsibility for providing ancillary services, including

21 spinning atid other reserves that add up to about 4 percent of demand_ To this

'" DE-Ohio's Response to OCC-INI'-04-RI77, NHT Attachment 11.
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1 extent at least there is cuiTently an ovcriap. Furthcrmore, to the extent that

2 retailers' current commitments fall short of those of utility LSEs, it is not clear

3 why they should not be enhanced. It would be preferable for the Commission to

4 creatc equal responsibilities for non-utility and utility LSEs, rather than having the

5 Company volunteer to take on this obligation at considerable cost to consumers. I

6 am coucerned that this feature of the regional power market is being used as the

7 basis for making large portions of Duke's generation charges unavoidable, tliereby

8 creating barriers to competitive entry into the market by CRESs.

9

10 Q86. ARE THE COST ELEMENTS BEING CLAIMED BY THE COMPANY

11 UNDER THE SRT CONSISTENT WITH ITS JUSTIFICATION FOR

12 MAKING THE TRACKER UNA VOIDABLE?

13 A86. No. The specific details of DE-Ohio's request for SRT undermine the view that its

14 concem about reliability is totally different than that of competitive retailers. I say

15 this because, in the SRT, the Company is not asking only for recovery of the cost

16 of acquiring "real" resources like shares in generation plants. It is also requesting

17 compensation for the costs of such financial instruments as purchased power and

18 forward reliability contracts, options, etc. (See Application for Rehearing,

19 Attachment 2, page 2) These financial instruments do not directly add to reliability

20 in the regional power grid: And to the extent that contracts such as thesc are

21 actually entere(i into - or could feasibly be entered into -- by competitive retailers,

22 the scope of competitive services is reduced and there is a likelihood of

23 overlapping services and costs.
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1 Q87. IS TfIE SRT AVOIDABLE BYAiVYRETAIL CUSTOMERS?

2 A87. The SRT is uuavoidable by residential custonters. It is, however, avoidable to non-

3 residential customers that agree to stay with a competitive retailer until December

4 31, 2008. If these custoniers return to DE-Ohio prior to this date their generation

5 rates will consist of the MISO hourly locational marginal price.

6

7 G. Rate Stabilization Charge

8

9 Q88. WHAT IS THE RSC?

10 A88. In the Stipulation of May 19, 2004, the Rate Stabilization Charge was included as

1 1 one of the two components of the non-bypassable Provider of Last Resort charge.

12 This would apply to all customers - to non-residential customers effective January

13 1, 2006 and to residential customers effective January 1, 2006 - cxcept that the

14 first 25 percent of load in any consumer class could avoid paying this charge,

15 subject to certain conditions relating to return to CG&E service, in the casc of

16 non-residential customers. Residential ettstomers could return to standard service

17 offer. There were, however, monetary limits on the Company's lost revenues

18 resulting from switching by residential ctistomers. Subject to FERC and MISO

19 regulations, while load-serving entities would provide ancillary services and daily

20 operating reserves, they "may rely upon CG&E's reserve capacity to meet their

21 reserve capacity (bttt not energy) requirements for loads served within CG&E's

22 certified territory." (Stipulation, page 11) Thus, Competitive Retail Electric

23 Suppliers could apparently not compete to supply capacity as well as energy,
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I ancillary services and operating reserves, as the Company retained the sole right to

2 provide capacity.

3

4 Q89. WHAT IS THE RATIONALE OR BASIS FOR THE RSC?

5 A89. The basis for the charge is quite unclear. "`I'he RSC is the Company charge for

6 providing a stable market price over a prolonged period of time."' ' Is this, thcn,

7 the provision of a hedge against market price changes? To what degree have

8 prices actually been hedged, and what was the cost or measure of any such

9 hedges? The Company's response and its testimony do not provide a clear basis

10 for the RSC.

Il

12 Q90. DOES THE RSCAPP.9RENTL Y DUPLICATE COSTS ALSO RECOVERED

13 BY THE IMF AND POSSIBL Y LITTLE G?

14 A90. Yes. [ have discussed this issue in connection with the IIvIF.

15

16 Q91. ,9GAIN, HAS THE COMPANY TAKEN A BALANCED VIEW OF THE

17 ISSUE OFRISKAND RISK-A VOIDANCE BYHEDGING?

18 A91. No, as I said in connection with the IMF, it has taken a completely one-sided

19 view. A "stable market price over a prolonged period of time" cuts both ways. For

20 a utility like Duke Euergy Ohio with generation resources, there is a benefit to

21 price stability, which is a hedge against volatility of sales prices and profits. An

' DE-Ohio's Response to OCC-INT-04-R162(a), NHT Attachment 12.
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j open or unhedged position would be a"long" position in which the Company has

2 the assets but no assured market for them. It would be at the mercy of market

3 fluctuations.

4

5 Q92. WITHOUT A BALANCED RISKASSESSMENT, IS THERE ANY

6 JUSTIFICATION FOR TFIE RSC7

7 A92. No. There is no showing that the Company is taking on risk, let alone providing a

8 quantitative risk analysis to justify any specific risk charge.

9

10 Q93. IS THE RSC A NEW CHARGE?

1 1 A 93. Yes and no. It was a component of little g, and in that sense was not new. But it

12 was new in the sense that 15 percent of little g was now recovered through a

13 different rider. The significance of the new rider is that, unlike the remaining 85

14 percent of little g, it is non-bypassable by shopping customers. Why this

15 component should be set at the level it is set, and why it should not be bypassable,

16 is not clear. The Company has recently broadened the rationale for the charge and

17 in the process made it even less clear. "The Company determined that this level

18 for the RSC would be sufficient compensation to satisfy the Commission's Rate

19 Stabilization Plan goal of price certainty for consumers and revenue stability for

20 utilities. The 15% was determined to be a reasonable market price to help achieve

21 all three of the Commission's goals for the plan." 18

" DE-Ohio's Response to OC'C-INT-06-R1134, NHT Attachmetrt 13.
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1 Q94. IS THERE A COST BASIS FOR THE RATE STABILIZATION CHARGE?

2 A94. Yes and no. The tendency has been for other riders to become cost-based in terms

3 of current costs, but the RSC is resolutely fouuded on lustorical costs as reflected

4 in little g. "As with a number of the contponents of the MBSSO, the RSC is not

5 cost-based. The Company used its judgment to determine that 15% of little g

6 represented a reasouable market price for the RSC component of its MBSSO as

7 contpensation for providing a stable price over a prolonged period of time.i19

8

9 Q95. I S T H I S A S O U N D B A S I S F O R A RATE COMPONENT IN ORDER TO

10 PROVIDE REASONABLY PRICE SER VICE?

11 A95. No. In this instance, as in others, there is confusion over whether the standard

12 service offer rate components are cost-based or market-based. This confusion

13 allows the Company's proposals to avoid thorough scrutiny. To the extent that

14 there is an accounting cost basis of rate components like the FPP, they can be

15 aadited. But to the extent components like the RSC are merely there in order to

16 build up the total standard service offer price to a level that the Company regards

17 as a "market price," there is no sound basis for these charges, nor is it clear why

18 they should not be bypassable.

19 DE-Ohio's (Response to OCC'-[vT-04-R162(c), NHT Attachment 12.
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I Q96. HOW DID THE COMMISSION TREAT THE RSC IN ITS OPINIONAVD

2 ORDER OF SEPTEMBER 29, 2004?

3 A96. In its Order, the Commission said that it was "very concemed about the impact

4 that the stipulation may have on competition." (Order at page 19) The initial

5 relatively high levels of switching by non-residential customers had subsided, and

6 the Cotnmission realized that the avoidability of the RSC charge by only 25

7 percent of load in each customer class might be an inhibiting factor. The

8 Commission still accepted a limit for avoidability, but increased it to 50 percent of

9 non-residential load. For residential customers, who had switched in much smaller

I 0 numbers, there was still scope for substantial switching without bumping into the

11 25 percent ceiling, and the Commission left that ceiling in place.

12

13 Q97. DO YOUAGREE WITH THE COMMISSION'S LOGIC REGARDING THE

14 LIMIT ON CUSTOMER SWITCHING BEYOND WHICH CUSTOMERS

15 WOULD BE CHARGED THE RSC CHARGE?

16 A97. With respect, I disagree with the Commission. The RSC, when looked at from the

17 standpoint of a competitive retailer, is a penalty on switching, period. It has the

18 effect of inhibiting competitive entry, even if it only takes effect over and above a

19 certain level, whether that level is 25 percent of load or 50 percent. Before making

20 the necessary investment in marketing, administration, contracting, other

21 overhead, etc., competitive retailers would stu-ely like to know that they have the

22 cliance of being rewarded for their success in attracting large numbers of

23 customers, not penalized for doing so. It should be bome in mind that the
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1 individual retailer is not looking at a potential nlarket of 25 percent or 50 percent

2 of load, but at some smaller market share, since it will not be the only competitor

3 in the market. Of course, with a 25 percent limit on avoiding the RSC cliarge, the

4 deterrent effect is even greater.

5

6 Q9& WHAT WERE THE PROVISIONS REGARDING THE RATE

7 STABILIZATION CIIARGE IN THE COMPANY'S APPLICATION FOR

8 REHEARING OF OCTOBER 19, 2004?

9 98. Reflecting the Commission's order, the RSC was made effective January 1, 2005

l0 for non-residential customers and January 1, 2006 for residential customers. Like

1 1 the AAC, It would be an unavoidable charge related to the Company's POLR

12 responsibilities, but it would be avoidable for the first 25 perccnt of residential

13 load to switch and the first 50 percent of non-residential load to switch. In order to

14 avoid paying this charge (and the AAC), non-residential customers inust be within

15 the first 50 percent of load to switch, and they must have a contract for firm

16 generation service with a competitive retailer. Moreover, if they return to the

17 Companys generation service, they will have to pay the highest applicable

18 marginal rate for generation. Residential customers may avoid paying this charge

19 (and the AAC) if they are within the first 25 percent of load to switch and they

20 must comply with "any applicable tariffed miuimum stay or exit fee provisions."

21 They inay, however, return to standard service offer at standard rates if their

22 competitive supplier defaults.
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I Q99. DID THE SUPREME COURT OF OHIO ADDRESS THE RSC IN ITS

2 ORDER OF NOVEMBER 26, 2006?

3 A99, Ycs. It did so, however, in passing and without going into it. "Neither CG&E nor

4 the commission identified the purpose of the rate stabilization charge.

5 Nevertheless, the charge is selt defining, and the signatory parties agreed to it."

6 (Decision at Paragraph 25, page 9) This is not exactly a thorough attalysis of the

7 RSC, let alone a ringing endorsement of it. This cursory reference does not seem

8 to shut the door on a review of the RSC in the context of the reasonableness of

9 non-bypassable charges and their impact on competition. The combined

10 magnitude and complementary nature (or lack thereof) of the various rate

1 1 components in standard service offer -- ineluding the RSC, little g, thc SRT, the

12 IMF, the AAC and the FPP - surely also remains a valid concem for the

13 Commission.

14

15 Q10a IS THE COMPANY CURRENTL YPROPOSING CHANGES TO THE RSC?

16 A100. Yes. "In Case No. 06-986-EL-UNC DE-Ohio is proposing to combine the AAC

17 and the RSC in order to simplify the MBSSO.i20 The Company is also seeking to

18 increase the level of the RSC to 16 percent of little g for 2009 and 17 percent of

19 little g for 2010. "In order to extend stable prices for two niore years the Company

20 is willing to accept a slight increase to its RSC component of its MBSSO."'-t

20 Dr-Uhio's Response to OC'C-INT-04-RI63, NHT Attachment 14.

21 DE-Ohio's ( Respotue to OC:C-INT-04-RI64, Ntl7' Attachment IS.
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l QI01. IF THE COjVIMISSION DECID.E.4 TO RETAIN THE RSC, WOULD THIS

2 PROPOSAL PROVIDE AN OPPORTUNITY TO TIGHTF.N LIP THE BASIS

3 OF TNE RSC?

4 A101. Yes. I would note, firstly, that since the RSC is, or has been, a component of little

5 g, an increase in the RSC percentage of little g, if permitted by the Commission,

6 should presumably be matched by a reduction in the remaining little g charge.

7 Even if it is now completely detached from historical little g, however, the RSC

8 needs to be justified on its own terms. The increase would still have the

9 unfavorable effect of increasing the Company's unavoidable generation charges.

10 Bearing these considerations in mind, this could be a good opportunity for the

1 1 . Commission to make the RSC completely bypassable and to clarify which parts of

12 generation resources and costs are covered by the RSC. A sound general position

13 would be that all generation-related services should be competitively provided and

14 all generation-related charges, including the RSC, should be avoidable by

15 shopping customers. If the RSC is retained for custotnen; who do not shop, it

16 should be tightened up by basing it on verifiable and measurable generation costs.

17

18 H. Regulatory Transition Cbarge

19

20 Q102. FOR COMPLETENESS, PLEASE DESCRIBE TIIE REGULATOR Y

21 TRAN.SITIONCHARGE

22 A102. The Regulatory Transition Charge (RTC) is a component of generation charges

23 ("g") that was separated out to reflect stranded costs and other transitional or
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1 restructuring charges. It is also a reminder that customers are still paying for the

2 Company's costs of restructuring.

3

4 V. OVERALL ASSESSMENT OF DUKE ENERGY OHIO'S STANDARD

5 SERVICE OFFER PRICING

6
7 Q103. WHATIS YOUR OVERALL ASSESSMENT OF THE COMPANY'S

8 STANDARD SERVICE OFFER?

9 A103. 1 assess Ihtke's standard service offer against the criteria established by the

10 Commission in its implementation of Senate Bi113. These are "rate certainty,

1 1 financial stability for the electric distribution utilities and further competitive

12 ntarket development.i22 In the last several years, however, ptroblems with

13 deregulation and competitive electricity markets have led to a partial return to

14 traditional tltinking about rates. The Company's standard service offer is caught in

15 a kind of time warp. Withiu an apparent framework of market pricing created

16 three years ago, its riders and trackets increasingly look like traditional rate

17 components based on accounting costs. This issue needs to be addressed head-on

18 by the Cotnmissiou, and in that spirit I also ask the fundamental question whether

19 Duke s standard service offer rates provide reasonably priced generation service. I

20 will deal in some detail with a nunlber of specific problems of the standard service

21 offer rate componcnts separately and with their consistency and complementary

22 nature (or lack thereof).

=' In Firstiinergy Case No. 03-1461-1a.-t:NC, Entry on tteheariug, October 22. 2003.
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1 0104. DID THE STIPULATION OFMAY 19,2004 OSTENSIBLYESTABLISHA

2 REASONABLE PRICING SYSTEM?

3 A104. The Stipulation of May 19, 2004 contains the following "finding of fact." "The

4 market-based standard service offer price, and individually the price to compare

5 and the Provider of Last Resort components, represent the price of competitive

6 retail electric generation service from a willing seller to willing buyers."

7 (Stipulation, page 21) One only has to look at the statisGcs on switching, or the

8 lack thereof, to see that this assertion cannot be correct. As of September 30,

9 2006, Duke Energy Ohio retained 96.76 percent of sales. This figure can be

10 compared to the data for December 31, 2004 in which Duke Energy Ohio retained

I I only 83.47 percent of total sales. Breaking down its market monopoly, as of

12 September 31, 2006, Duke Energy Ohio retained 98.25 percent of residential kWh

13 sales, 91.77% of commercial sales, and an amazing 99.65% of industrial sales.

14 (The data are from the Comtnission's website, Summary of Switch Rates from

15 EDUs to CRES Providers in Terms of Sales For the Months Ending December 31,

16 2004 and September 30, 2006 respectively.) It seems more accurate to conclude

17 that, as a result of a combination of several factors, standard service offer pricing

18 and the conditions placed on customer switching have created a playing field that

19 is far from level and strongly favors Duke Energy Ohio as an incumbetrt

20 monopolist.
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1 Q105. DOES THIS IMPLY THAT STANDARD OFFER SERVICE IS PRICED

2 BELOWCOST?

3 AI05. No. The lack of switching does not suggest tlrat the Company is pricing service

4 below the level of its accounting costs. Recall that the Conipany lias a number of

5 legacy generating plants that bum coal that is relatively cheap wheu conipared

6 with recent and current prices of natural gas, which tends to be the urarginal fuel

7 during peak periods. (The Stipulation of May 19, 2004 coutained a provision that

8 the Conipany would "have no obligation to transfer ownership of its geuerating

9 assets." (Stipulation, page 23)) Likewise, conipared with potential retail

10 competitors, the Conipany has a long-established custonier service network, and

11 this benefit of incunibency enables it to avoid the heavy niarketing and

I 2 administrative costs that a new entrant would have to incur.

13

14 Q106. ARE THBRE BARRIERS TO ENTRY CONTAINED IN THE PRICING OF

15 STANDARD SERVICE OFFER?

16 A106. Yes. The Company's standard service offer is made up of six generation-related

17 coniponents - little g, FPP, AAC, IMF, SRT and RSC. A striking feature of the

18 offer is that no fewer than four of these six geueration-related price components -

19 the AAC, IMF, SRT and RSC -- are not fully bypassable by consumers who

20 switch to contpetitive retailers. There are only two components that are fully

21 avoidable, namely the legacy generation rate kuown as "little g" and the fuel and

22 econoniy purchased power ( F'PP) tracker.
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I QI07. ARE THERE NOT PROVISIONS UNDER WHICH CERTAIN

2 PERCENTAGES OF SWITCHING CUSTOMERS CAN AVOID PAYING

3 SOME OF THESE CHARGES?

4 A107. Yes. I-Iowever, these provisions do not remove the barriers to entry, they only

5 lower thetn. In regard to the previous CMO MBSSO, I objected to what was

6 called the "flex down" provision, which allowed the Company to reduce its

7 standard service offer rates if it began to encouuter significant competition from

8 competitive retail electric suppliers. The partial bypassability provisions in the

9 current standard service offer have a similar effect. After the first 25 percent or 50

I 0 percent of each customer class's load has switched, other retail customers cannot

l 1 avoid paying these charges when they switch to conipetitive retailers. Like the

12 earlier flex-down provision, it is a warning to market entrants that if they are

13 successful, they or their customers will be penalized. It is important to understand

14 that unlike an incumbent monopolist such as a distribution utility, competitive

15 retailers have to incur significant marketing and other overhead and indirect costs

16 if they are to enter a market. They are unlikely to do this unless there is the chance

17 of establishing a large customer base in competition with not only the incumbent

18 utility but also other competitors who are likely to be pursuing the same limited

19 opportunity. These switching provisions are yellow lights for competitors and

20 constitute barriers to entry even when actual switching percentages are below the

21 limits.

63

M0"'G1



1 Q108. ARE THERE OTHER BARRIERS TO COMPETITIVE ENTRY?

2 A108. I note as a barrier the Company's retention of the role of providing capacity to

3 back up energy provided by competitors, and charging all customers POLR

4 charges for this service, including customers who switch. As the inctunbent

5 generation service provider, the Company is positioned (in the absence of tight

6 regulatory oversiglit) to use affiliates to discriminate in favor of customets whom

7 it fears are most likely to switch to competitive suppliers. 'Phe Company's current

8 service plan does not seem conducive to the development of the competitive

9 market. The Company has retained a 99.65 percent market share of industrial

10 sales, as of Septentber 30, 2006, closer to a complete monopoly than it was on

l 1 December 31, 2004, when its market share was 91.04 percent.

12

13 Q109. PLEASE TURN TO OTHER ASPECTS OF THE PRICING OF DUKE

14 ENERGY OHIO'S STANDARD SERVICE OFFER.

15 A109. It is difficult to stttnmarize all of the Company's rate components, which 1

16 discussed in the previous section of my testimony. Here i will deal with major

17 concems and general featttres. There are several themes that I would like to

18 develop, apart from the problem of unavoidable charges discussed above. These

19 include the difficulty of finding a reasonable basis for some of the chargcs; the

20 problem of differing and possibly conflicting pricing methodologies; and the

21 difficulty of figtuing out how the various rate components fit together.
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I QI10. HOW WOULD YOU COMPARE THE COMPANY'S STANDARD SERVICE

2 OFFER RATE REQUESTS WITII TRADITIONAL RATE CASES?

3 A110. As noted earlier, the Company seems caught between what is supposedly a market

4 pricing framework and what in dctail looks increasingly like accounting cost-

5 based justifications for specific rate components. Take for example the AAC,

6 wliich was initially expressed as a percentage of little g aud was not based on the

7 recovery of actual costs incun•ed. The AAC now looks quite like a traditional rate

8 component, a tracker to recover actual costs incurred for certain items such as

9 cuvitronmental invcstments and costs of homeland security, including

10 reconciliation of past over- or under-recovery.

11

12 Qlll. DOES THIS MEAN THAT THERE IS NO PROBLEM WITH THESE COST-

13 BASED RATE COMPONENTS?

14 Alll. No. One difficulty is that, when pressed on the details of the accouuting costs

15 underlying these supposedly cost-based items, the Company sometimes switches

16 to a broader justification, namely that they are part of market-based pricing.

17 According to the Conipany, cost-based items do not need to be specifically

18 justified in detail if the overall total price is reasonable.

19

20 QI12. CAN YOU GIVE AN EXAMPLE?

21 A11Z. Yes, The calculation of the accounting costs of environmental investments in the

22 AAC rate component is a good example of how the Conipany uses a"revenue

23 requiremcnts" type calculation, but balks at implementing it in a precise manner
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I that accords with traditional rate-making standards. As noted earlier, in the

2 calculation of the accounting cost basis of AAC charges for environmental

3 investments, construction work in progress ("CWIP") is included in investment.

4 The Conunission only permits CWIP in rate base in certain circumstances. Is its

5 inclusion here appropriate? The Company side steps this issue. Mr. Wathen says:

6 "The applicability of traditional ratemaking regulations, such as the limit on CWIP

7 at issue here, must be set aside because we are not dealing with traditional oost

8 based regulation - instead, we have a "new" fomlula to determine a market price,

9 just as the Commission wrote on page 19 of its Entry on Rehearing." (Wathen

10 Supplemental Testimony at page 5) This reference to what the Commission said

1 1 does not resolve the issue. hi accepting or requiring the use of an accoimting cost

12 procedure to build up the components of a market priee, I doubt that the

13 Commission meant to say those procedures could be loosely applied. The only

14 argument for preferring a cost-based procedure for estimating a market price is

15 surely that it is hopefully more precise than unreliable guesses at what the market

16 price would be. It is not enough to say that the procedures are vaguely or

► 7 approximately reasonable, it would be better for them to be precisely applied and

I 8 precisely reasonable. Taking the Company's approach, the whole costing exercise

19 hardly seems to be relevant, so long as the net result is a reasonable market price.

20 But, apart from prices paid for goods and services like fuel and capacity in the

2 I marketplace, there is no clear evidence as to what exactly the market price is,

22 which leaves an accounting cost basis as a proxy, and a precisely estimated proxy

23 is better than an approximate one.
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1 Q113. HOW WERE YOU CONCERNED ABOUT THE RF.ASONABLENESS OF

2 THE COMPANY'S EARLIER PROPOSALS?

3 A113. In my previous testimony in 2004 in this matter, I critiqued the Company's

4 attenipt to build up a market price for generation services. The Company tried to

5 justify its MBSSO pricing structure as an attempt to replicate the kind of price that

6 a Competitive Retail Electric Supplier (CRFS) would build up from a number of

7 cost and risk coniponents. To the base component, which was a market price

8 index, the Company added several components reflecting the kinds of costs and

9 risks that it argued a CRES would seek to recover in its retail prices. The problem

10 was that the components were based upon estimates by the Company's very

I I imprecise measures of the costs and risks faced by CRES providers (let alone

12 those actually faced by the Company itself as the MBSSO provider). Some of the

13 cost or risk items appeared to be over-estimated, and there also appeared to be

14 double-counting of costs. Conipany witness Rose acknowledged that the pricing

15 methodology was novel, untested, and based upon a large nuniber ofjudgnients

16 and estimates for which there was no 6rm basis. When [ testified in 2004, my

17 concern was that the prices constructed according to the CMO MBSSO

18 methodology were unlikely to correctly measure the actual costs and risks of

19 providing competitive retail service. The prices seemed likely to be higher than

20 justified by either the Company's underlying cost of providing the service, or

21 prices likely to be determined in the conipetitive market. In niy testimony, I

22 addressed this concem in relation to various specific price components. The

23 general problem with the way the Company developed its proposed MBSSO rates
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I was that it was complex, artificial and imprecise. I argued that it was next to

2 impossible to accurately simulate prices ttiat would prevail in the competitive

3 retail market, as opposed to letting the tnarket itself detetmine what those prices

4 woukl be. Perhaps also fearing that the estimated price was too high, or at least

5 being uncertain about the accuracy of its methods, the Cotnpany also included a

6 flex-down provision under which it could lower its price if it started to lose market

7 share to competitors.

8

9 Q114. DID SUBSEQUENT DEVELOPMENTS VALIDATE YOUR CONCERNS?

10 A114. Yes. The essentially subjective nature of the CMO MBSSO pricing methodology

11 was dramatically borne out by a subsequent development. When the Company

12 filed its Alternate Plan, pursuant to the Stipulation of May 19, 2004, it was

13 concerned that its new proposed rates miglit be lower than its costs and might

14 therefore constitute predatory pricing. It therefore filed testimony by Mr. Rose in

15 which much lower revised "market prices" wcre developed by simply changing a

16 few input assumptions of the pricing methodology. Probably, the lower estimates

17 were more reasonable than the earlier ones, and the Company's proposed prices

18 were therefore higher than market prices.

19

20 Q115 WHYDO YOURAISE THESE ISSUESAGAIN

21 A115. It is not my intention to try to settle this old argument. I provide this examplc of

22 the difficulty inherent in trying to artificially construct niarket prices using risk
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I models, etc. 'nie range of Mr. Rose's "market" prices was so large that the pricing

2 exercise lost all credibility.

3

4 Q116. HAS MR. ROSE RETURNED TO THIS ISSUE IN HIS SECOND

5 SUPPLEMENTAL TESTIMONY?

6 A116. Yes. He has the following to say.

7 "Attachment JLR-37-Supplemental to iny first supplemeutal

8 testimony shows CMO MBSSO prices based on four hypothetical

9 adjustments: ( 1) lower power prices (Le., at 2003 levels instead of

10 2004), (2) with greater load shape information and non-block

I I pricing, (3) lower margins i.e., 7% operating risk vetsus 13.4"/0),

12 and (4) lower supply managenient fecs (i.e., 4% instcad of 7%).

13 Lower costs, lower risks or greater competition could also lower

14 margins and fees...The results showed that depending on market

15 conditions, the CMO MBSSO might either be above, below, or

16 close to the RSP MBSSO price to compare." (Second

17 Supplemental Testimony at page 9.)

18 This boils down to saying that market prices depend on a variety of factors and

19 when a risk model is used in an attempt to estiinate market prices, it all depends

20 on how you assess those factors in the particular circumstances. This was not a

21 sound basis for deterniining electricity market prices in 2004 and it is not a sound

22 basis today.

69



I Q117. SHOULD THE COMMISSION SWITCH TO MARKET PRICES AS

2 DETERMINED BY THE MARKET ITSELF?

3 A11 Z The market itsclf is in principle the best source of nrai-ket prices. I wottld like to

4 express two reservations about observed market prices. One is that, after several

5 years of electricity market pricing around the country, we now know that market

6 prices can be volatile in the short-run. Price volatility can niake short-mn prices

7 depart significantly from long-run equilibrium prices. Complete reliance on short-

8 tcrm pricing can have adverse effects on consumers, and can give consumers the

9 wrong price signals. The other potential problem with pricing in newly

10 restructured markets is that incumbent utilities or their affiliates niay liave large

11• sliares of the regional generation market and may be able to exercise market

12 power.

13

14 Q118. IS THERE AN ALTERNATE METHOD FOR DETERMINING MARKET

15 PRICES, OR A PROXY FOR MARKET PRICES, IN THE NEAR TERM?

16 A11& Yes. Greater reliance on actual accounting costs -- rather than costs estimated

17 from pricing theories and models -- can provide a relatively stable proxy for

18 market prices. As I look at the trend or teitdency of the Commission's regulation

19 of Diilce's standard service offer during the past two or three ycars, it seems that

20 this is the direction in which the Conunission has been heading.
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I Q119. CAN YOU PROVIDF EXAMPLES OF THIS TREND?

2 A119. Of the six generation-related rate components, three are now (either in principle or

3 in practice) based primarily on accounting cost - the FPP, the AAC and the SRT.

4 The FPP, which is one of the bypassable rate components, is functioning for the

5 most part as a traditional fuel adjustnlent clause tracker. And the AAC and SRT -

6 two of the four non-bypassable components- are also based on accounting costs.

7 While not agreeing with all the features of these charges, I believe that, if correctly

8 designed, they can be components ofreasonably priced service that meet the

9 Commission's objectives of rate stability for consumers and financial stability for

10 the Company. The third objective - the fostering of competition - is turning otit to

1 1 be less easily attainable than had been previously hoped. What is clear at this

12 point is that competition will be enhanced to the extent the Commission transfers

13 cost recovery from non-bypassable POLR charges to bypassabie Price to Compare

14 charges. For example, the SRT should be completely bypassable.

15

16 Q720. DO YOU HAVE ANY COMMENTS ON THE BASIS OF THE OTKER

17 THREE RATF, COMPONF,NTS?

18 A120. Little g and the RSC, which is a component of little g, are currently neither

19 market-based nor based on recently-audited costs. The fact is that little g, and by

20 extension the RSC which is a component of little g, are legacy items that go back

21 many years. It should be possible, however, to update the cost basis of legacy

22 generation.
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I Q121. THE COMPANY REGARDS THE ASSETS COVERED BYLITTLE GAS

2 DEREGULATED. CAN THE COMMISSION CONTINUE TO MAINTAIN

3 REGULATORY PRICING OF THESE ASSETS?

4 A721. I don't know the answer to this question from a legal standpoint. However, I note

5 that the Contpany ltas resisted attenipts to be required to transfer its generation

6 assets to a separate deregulated affiliate and is still comniitting these assets ("at 1"

7 call") to standard service offer customers. It is also currently recoveriug

8 transitional charges under tlte Regulatory Transition Cost (RTC) rider, and will

9 cootinue to do so through 2008 or 2010. It seems appropriate for customers who

10 are paying for the transition costs of restructuring to get the benefit of reasonably-

1 1 priced electricity from partially restructured assets.

12

13 Q122. WHA T ABOUT THE BASIS OF THE IMF?

14 A122. From a consistent cost basis, this is an anomalous charge that should be dropped.

15 Again, if generation charges are to be cost based, the cost of generating capacity

16 should be recovered by means of some combination of an updated little g and the

17 SRT, which is already based on current costs incun-ed.

18

19 Q123. IS CONTINUATION OF TIIE MOVEMENT TOWARD COST-BASED

20 PRICING THE PREFF,RABLE WAY FOR THE COMMISSION TO GO?

21 A123. I am not stating a preference for cost-based pricing over niarket-based pricing.

22 What I am saying is that tightening up the cost basis of the Company's charges is a
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l reasouable response to the cha ►lengc of developing a consistent and reasonable

2 framework for standard service offer pricing that provides reasonablc prices.

3

4 Q124. WOULD A CONTINUATION OF THE STATUS QUO, WITH THE

5 COMMISSION SIMPL Y A FFIRMING THE PRESENT STRUCTURE, BE

6 DESIRABLE?

7 A 124. No. I have presented a number of criticisms of the Company's current standard

8 service offer. In my opinion, it is impossible to find a reasonable and consistent

9 basis for all of its pricing components, separately or in comliination, as they are

10 currently designed.

Ll

12 Q125. THE COMPANYIIAS, AMONG OTHER A L TERNA TIVES, GIVEN THE

13 COMMISSION THE CHOICE OF RETURNING TO THE STIPULATED

14 MBSSO OF MAY 19, 2004 OR THE ORIGINAL CMO MBSSO. IN YOUR

15 OPINION, ARE THESE GOOD AL TERNA TIVES?

16 A125. No. A return to the Stipulated RSP MBSSO would reverse a number of beneficial

17 changes that the Commission has made, for example the increase in avoidability

18 of some of the rate components. Regarding the CMO MBSSO, I refer to my

19 testimony of May 6, 2004, which contained a number of very sharp criticisms of

20 that proposal. I referred earlier to the issue of using a risk model to estimate

2 L markct prices, and showed that the estimatcs depend on so many assumptions that

22 they arc too approximate and unreliable to be used for rate-making purposes.
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1 Q126. WHAT THEN IS YOUR OVERALL CONCLUSION?

2 A 126. Taken together, the components of the current standard service offer pricing are

3 poorly defined and do not have a reasonable basis. Generation charges should be

4 completely bypassable by shopping customers. Unless the Company's standard

5 service offer rates are based on either market prices actually detemiined in the

6 market place, or on the proxy of consistently-calculated embedded and current

7 costs, the service will not be reasonably priced for consumers.

8

9 Q127. DOES THAT CONCLUDE YOUR TESTIMONY?

10 A127. Yes it does. However, I reserve the right to incorporate new information that may

l l subsequently become available.
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Ohio Consumers' Counsel
Sixth Set Interrogatories
Duke Energy Ohio, inc.

Case No. 03-93-EL-ATA
Following Remand

Date Received: February 15, 2007
Respnnse 1)ur. February 26, 2011 i

O('C-INT-II6-RI148

REQf,iES'I':

Regarding the Companies' meeting of the standard service offer peak loads anti
capabilities, what wtis a breakdown of the amounts and cost recovery of that megawatt
generating capacity and capacity products cove.red by each standard service offer
coniponent or rider (e.g. Little g, IMF, RSC, and SR"I') as of Sumnicr 1-006 and Winter
2ci06/2007"

RESPONSE:.

Vhe only cornponenes or :I.e MBSSO that „re market prices b:1scd q IMn direc.t "Lo^t
recoverv" ure the Riders FPP and SKT. i-or 2006, the billed ,ekcnoc tr. earh e:umponen:
ol, the ('ornp.my's R48SSQ are shown in the table below:

MSSSO Revenue ror 2006----- - .__._--.
omponents of MII$SOC

_.--^
Amount

Generation(Ci) f
RSC

$654.280,074
114,747.660--_.._..-..-...... --

Little g (G + RSC)
i$769,027,734

1
FPP $194,302,151

AAC 55A08,125
SRT (6,031,6539
IMF 31.549 49^

"I'otal MBSSO Revenue $1 _043.V: 2i '

W17".YESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Fourth Set Interrogatories

Duke Energy Ohio, Inc.
Case No. 03-93-EL-ATA

Following Remand
Date Received; January 26, 2007
Response Due: February 5, 2007

OCC-INT-04-R178

REQUEST:

ln regards to DE-Ohio's FPP for 2005, 2006, and as proposed for 2007:

a. What is the rationale for this component?

b. What are its sub-components'?

c. What are the underlving costs associated with eactt sub-component?

d. Which of the sub-components are accounting cost based and which are
market-based, and what were the actual costs for those sub-components
that are based upon costs?

e. Of the cost based sub-components in response to Interrogatory No. 78d,
what are the actual costs for 2005 and 2006?

f. Elow is the FPP calculated and allocated to the residential class (including
an explanation of the use of actual per kWh costs and estimated amounts)?

g. How is each sub-component of the FPP calculated and allocated to the
residential class ( including an explanation of the use of actual per kWlt
costs and estimated amounts)?

h. Wltat risks are covered by the FPP in the current standard service offer?

How does llE-Ohio allocate the type of costs upon which the FPP is based
betweett customers who receive the Company's standard service offer and
those customers who do not receive the Company's standard service offer?

RESPONSE:



a. Rider FPP is a component of the Company's formula-based MBSSO. Rider FPP
allows the Company to recover incremental fuel, purchased power, and emissiou
allowance costs (EAs).

b. The Rider FPP ntarket price iucludes the iucretnental costs of fttel, econonty
purchased power, and EAs over the amouut of the EFC rafe frozen as of Octolx:r
1999. It also includes a reconciliation adjustmcnt for prior period over- or under-
collections. As of the first quarterly filing f'or 2007, Rider FPP also includes
MISO charges for cougestion and losses,

c. The fuel component includes the costs of fossil fuel used in the generation of
power and the cost ot' economy purchases of power from the MISO. The
congestion and losses are also included in the fuel component.

Since the average cost for fuel and purchased power used in the calculation is at
the busbar, there is also an adjustment (the System Loss Adjustment or "SLA") to
convert the market price to an "at the meter" price.

The EA component includes the incremental cost ofemission allowances.

'fhe reconciliation adjuslment includes all prior period differences between
revenue and costs that wiil be recovered from or retumed to consumers.

d. The I'PP markct price is calculated using accounting costs.

c. 1'he FPP is a ntarket price, not a cost-based rate. See Attachmeut OCC-1N'1',04-
R178.

t'. All costs are allocated to the consumer classes based on kWh usage. For
documentation of the FPP calculation, please see the company's quarterly filings.

g. See response to OCC-INT-04-RI78f.

h. The Rider FPP covers the price risk for fuel, economy purchased power, and EAs_

i. DE-Ohio allocates on a per/ kWh basis.

WITNESS RESPONSIBLE: NiA
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Ohio Consumers' Counsel
Fourth Set Interrogatories

Duke Energy Ohio, Inc.
Case No. 03-93-EL-ATA

Following Rematid
Date Received: January 26, 201)7
Response Due: February 5, 201)7

OCC-INT-04-11161

REQUEST:

In regards to DE-Ohio's AAC for the years 2005, 2006, and as proposed for 2007 in Case

No. 06-1085-EL-UNC:

a. What were the actual revenues received by DE-Ohio from the AAC in
years 2005 and 2006?

b. What were the actual accounting costs incurred by the Company for each
of the components of the AAC, e.g., environmental costs, Homeland
Security costs and costs (or credits) for tax changes?

c. Will the Company be truing up any over- or under-recovery of AAC costs
in 2005 and 2006 (as proposed by the Company for 2007)?

d. lf the response to Interrogatory No. 61c is negative, why will there be no
true-up ?

e, lf the response to Interrogatory No. 61 c is positive, when will the true-up
occur?

f. Of the costs listed in response to Interrogatory No. 61b what amount was
classified as generation expenses?

g• Of the costs listed in response to Interrogatory No. 61b what amount was
classified as distribution expenses?

h. Of the costs listed in response to lntetrogatory No. 61b what amount was
classified as transmission expenses?

i. How did the Company allocate the AAC costs between SSO custorners
and other retail and wholesale customers?



j. In proposing a larger increase in the 2007 AAC charges for residential
customers than for other customer classes does the Company apparently
believe that the Commission should no longer be concemed about the rate
impact on residential customers?

k. 1}' the response to Interrogatory No.61j is negative, why is the Company
requesting a larger increase for residential customers?

1. Why did the Company include CWIP in rate base for the purpose of
calculating the AAC in 2007?

M. Does the Company agree that in a competitive market, costs incurred,
including the return of and on generating facilities, generally can only be
recovered from sales after the facilities are completed?

n. If the response to Interrogatoty No. 61m is negative, explain how a
generating facility could recover costs prior to completion of construction
of the facility?

RESPONSE:

Please see the general objection.

a. For 2005, $15.8 niillion. For 2006, $55.0 million.

b. For 2005 and 2006, the Rider AAC was established at a fixed percentage of "little g."
For those years, the Company did not track the costs referred to in the question. For
2007, the Rider AAC proposed in Case No. 06-1085-EL-UNC, is based on actual data
for the twelve month period ending May 31, 2006. (One component of the Rider
AAC revenue requirement, env'vonmental reagents, is based on forecasted data for
2007 per a Stipuladon Agreement approved by the Commission in Case No. 05-806-
EL-UNC).

c. No.

d. The agreed upon price was a fixed percentage of little g with no true-up required.

e, Not applicable.

f. All costs eligible for recovery in Rider AAC are classified as generation.

g. None.

h. None.

^DO^J^^



i. Costs eligible for recovery in the Rider AAC are allocated to all MBSSO load.

J• The AAC component is DE-Ohio's market price for generation service. The factors
the Commission uses to review and any market price application is set forth by
statute.

k. De-Ohio is to treat all consumers at the same level and to have no cross-subsidization.

I. The AAC is not a regulated rate. It is a market price and has no "rate base." CWIP
has been a component of DE-Ohio's AAC market price since its approval in Case No.
03-93-EL-ATA,

m. No

n. In a truly competitive market any type of arrangement can be made between a willing
buyer and a willing seller.ee response to OCC-INT-04-RI61(n).

WITNESS RESPONSIBLE: N/A

)0 ().rs



NHT Attachment 4

:)OU^33



Ohio Consumers' Counsel
Sixth Set lnterrogatories
Duke Energy Ohio, Inc.

Case No. 03-93-EL-ATA
Following Remand

Date Received: February 15, 2007
Response Due: February 26, 2007

OCC-INT-06-RI140

REQUEST:

In its response to OCC-INT-04-R167(c), the Company states that "[t]he fixed percentage
of little g that DE-Ohio receives for the IMF as a component of its MBSSO is
compensation for its opportunity cost associated with committing its assets at first call to
MBSSO load."

a. What are the assets to which the Company refers (i.e. identify the assets)?

b. What kind of assets are they?

c. Who owos these assets (i.e. identify the owner(s))?

d. T'o the extent these assets are generation plants, what are their megawatt capacities?

e. Which of these assets were previously included in little g?

f. What does "committing (such) assets at first call to MBSSO load" entail?

g. In what way(s) is the commitment referred to legally binding?

h. What is the "opportunity cost" (i.e. the cost foregone) and how has the opportunity
cost been calculated?

i. What amount of the committed generation assets are committed to MBSSO load?

j. What amount of the committed generation assets are committed to other retail load?

k. What percentage of the generation from the committed generation assets is sold in the
market to non-MBSSO customers?

I. How are the revenues from sales inquired into by R114[(k) passed on to MBSSO
customers?

jOU^34



RESPONSE:

a. See Attachment OCC-INT-06-RI140(a).

b. Electric generating plants.

c. DE-Ohio owns all or parts of all of the assets in question.

d. See response to OCC-INT-06-RI140(a).

C. AII generating assets identified in response to OCC-INT-06-RI140(a).

f. It means that consumers in DE-Ohio's certified service territory have the right to
receive generation capacity from these units before it can be sold to anyone else.

g. To the same extent the Commission's Orders in this case are legally binding.

h. The opportunity cost is the market price of incremental capacity and energy to
non-MBSSO customers. The Company has not performed such calculation..

i. All,

j. None.

k. The percentage varies from hour to hour. For 2006, the percentage of the energy
not needed by DE-Ohio's FPP consumers was approximately I 1"/u.

Assuming the question is referring to OCC-INT-06-RI140(k): None. DE-Ohio's
market price does not include a credit for revenue from the sale of power to non-
MBSSO consumers.

WI7'NESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Fourth Set Interrogatories

Duke Energy Ohio, Inc.
Case No. 03-93-EL-ATA

Following Remand
Date Reeeived: January 26, 2007
Response Due: February 5, 24H17

OCGINT-04-RI67

REQUEST:

In regards to DE-Ohio's IMF for 2005, 2006, and as proposed for 2007:

a. What is the rationale for this component?

b. What are the actual revenues received by DE-Ohio from the IMF for 2005
and 2006?

c. Wliat are the underlying costs associated with each of the sub-
components?

d. Of the sub-components, which are based upon accounting costs and which
are market-based?

e. What is the rationale for using 4 percent of little g in 2005 and 2006 atal 6
percent of little g in 2007 and 2008 as the estimate for the IMF?

f. How is each sub-component calculated and allocated to the resideutial
class (including an explanation of the use of actual per kWh costs and
es-timated amounts)?

RF.SPONSE:

a. The Infrastructure Maintenance Fund (IMF) was created to compensate DE-Ohio
for committing its generating assets to its retail consumers on a first call basis.

b. $19.8 million for 2005. $31.5 million for 2006.

c. The fixed percentage of little g that DE-Ohio receives for the IMF as a
componenet of its MBSSO is compensation for its opportunity cost associated
with committing its assets at first call to MBSSO load.



d. Rider IMF is a market price component of the formula for calculating the Market-
Base Standard Service Offer. There are no sub-componeMs of the IMF.

e. See the response to OCC-INT-04-RI67(d).

t'. Rider IMF is calcolated as a fixed percentage of "little g" for each rate class.

WITNESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Sixth Set Interrogatories
Duke Energy Ohio, Inc.

Case No. 03-93-EL-ATA
Following Remand

Date Received: February 13, 2007
Response Due: February 26, 2007

OCC-INT-06-RI142

REQUEST:

In its response to OCC-INT-04-RI68(a), the Company states that, "[t]he SRT is DE-
Ohio's market price for the cost of purchasing capacity to maintain a 15% reserve margin
under its provider of last resort obligation." How is the capacity covered by this rider
different from other capacity owned or acquired by the Company for which compensation
is covered by other riders or components of the MBSSO, such as little g and the IMF?

RESPONSE:

'1'he SRT represents the direct costs for incremental capacity to maintain a 15% reserve
inargin.

Little g and the IMF represent compensation for the Company's existing capacity.

WITNESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Sixth Set Interrogatories
Duke Energy Ohio, Inc.

Case No. 03-93-EL-ATA
Following Remand

Date Received: February 15, 2007
Response Due: February 26, 2007

OCC-INT-06-W 149

RF.QUEST:

Regarding the Company's response to OCC-INT-04-RI70:

a. ' Why is the Company requesting an increase in its IMF component of its standard
service offer "in order to commit its generation at 1`'call to MBSSO consumers"?

b. What is the definition of "a slight increase" as used in response to OCC-INT-04-
R170?

RESPONSE:

Objection. Irrelevant. Assumes f'acts not in evidence in the consolidated remand cases as
ordered by the Commission on or about December 14, 2006. However, without waiving
said objection:

a. The Company is willing to commit its generation at 1" call to MBSSO consumers for
an additional two years. In exchange for such commitment, the Company believes
the proposed increase in the IMF component is appropriate.

b. The American Heritage College dictionary defines "slight" as, 1. small in si7x,
degree, or amount.

WITNESS RF.SPONSIBLE: N/A
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Ohio Consumers' Counsel
Sixth Set Interrogatories
Duke Energy Ohio, Inc.

Case No. 03-93-EL-ATA
Following Remand

Date Received: February 15, 2007
Response Due: February 26, 2007

OCC-INT-06-RI150

REQUEST:

I!'costs or risks covered by the IMF component have increased:

a. In what way have they increased?

b. Why have they increased?

RESPONSE:

Since 2004, various costs and risks have increased. Additionally, opportunities and
prices in the electric power market have increased.

WITNESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Fourth Set Interrogatories

Duke Energy Ohio, Inc.
Case No. 03-93-EL-A'TA

Following Remand
Date Received: January 26, 20117
Response Due: February 5, 2007

OCC-iNT-04-RI08

REQUEST:

In regards to DE-Ohio's SRT for 2005, 2006, and as proposed for 2007:

a. What is the rationale for this component?

b. What are the actual revenues received by DE-Ohic in SRT charges Jbr
2005 and 2006?

c. Which of the sub-components are based upon accounting costs and which
are market-based, and what were the actual costs for those st:b-
components that are based upon costs?

d. How is the SRT calculated and allocated to the residential class (including
an explanation of the use of actual per kWh costs and estimated amounts)?

c. How is cach component calculated and allocated to the residential class.
(including an explanation of the use of actual per kWh costs and estimated
amounts)?

RESPONSE:

a. 'I'he SR'I' is DE-Ohio's market price for the cost of purchasing capacity to
maintain a 15"/u reserve niargin under it's provider of last resort obligation,

b. 2005: $14.8 million 2006: ($6.0 million)

c. 'The Company calculates its market price for Rider SRT' based upon the price
to purchase various capacity products in the market. The products and their
cost are included in the quarterly SRT update filings.

d. The calculation of the SRT and the allocation among classes and to demEmd
and energy charges is included in the quarterly SRT filing.

.)t)OJOC



e. The SRT cost is allocated 42.382% to the residential class as provided in the
Stipulation and Agreement approved by the Commission in Case No. 05-724-
fiL-UNC and signed by OCC. The cost is allocated per kWh using estimated
and/or actual kWh voltimes. The final annual cost is reconciled and any over-
collection is retumed to customers and any under-collection is recovered from
customers.

WITNESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Fourth Set Interrogatories

Duke Energy Ohio, Iuc.
Case No. 03-93-EL-ATA

Following Remand
1)ate Received: January 26, 2007
Response Due: February 5, 2007

OCC-INI'-04-R173

REQUEST:

Which risks are covered by the IMF under the current standard service offer?

RESPONSE:

The IMF is a DE-Ohio market price component of the Company's provider of last resort
charge. See the response to OCC-INT-04-RI67(a).

WITNESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Fourth Set Interrogatories

Duke Energy Ohio, Inc.
Case No. 03-93-EL-ATA

Following Remand
Date Received; January 26, 2007
Response Due: February 5, 2007

OCC-INT-04-RI77

REQUEST:

Why does DE-Ohio propose the SRT to be unavoidable starting in 2009?

RESPONSE:
Objection. Irrelevant. Assumes facts not in evidence in the consolidated remand cases as
ordered by the Commission on or about December 14, 2006. Without waiving said

objection:
Case No. 03-93-EL-ATA, er al., does not include such a proposal. However, in Case No..

06-986-ELUNC, DE-Oliio has proposed to make reserve capacity purchases, currently

included in Rider SRT, unavoidable. This proposal is consistent with DE-Ohio's past

proposals. All MBSSO consumers benefit from the reserve capacity purchases and should

pay the price.

WITNESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Fourth Set Interrogatories

Duke Energy Ohio, lne.
Case No. 03-93-EL-A7'A

Following Remmid
t)ale Received: January 26, 2007
Response Due: February 5, 2007

OCC-IN'r-04-RI62

REQUEST:

In regards to DE-Ohio's RSC for 2005, 2006, and as tariffed for 2007:

a. What is the rationale for this component?

b. What are its sub-components?

c. What are the underlying costs associated with each sub-component?

d. Which of the sub-components are based upon accounting costs and wh;ch
are market-bitsed?

C. Why did DE-Ohio use 15 percent of little g to project the estimated cost of
the RSC?

f. t-►ow is the RSC calculated and allocated to the residential class (including
an explanation of the use of actual per kWh costs and estimated amounts)?

g. How is eaclt component or sub-component of the RSC calculated and
allocated to the residential class (including an explanation of the use of
actual per kWh costs and estimated amounts)?

h. What risks are covered by the RSC in the current standard service offer'?

RESPONSE:

a. The RSC is the Company charge for providing a stable market price over a
prolonged period of time.

b. There are no sub-components for the Rider RSC.

c. See response to OCC-INT-04-Ri62(b)

.)OOG03



d. See response to OCC-IlVT-04-RI62(b).

e. As with a number of the components of the MBSSO, the RSC is not cost-based.
The Company used its judgment to determine that 15% of Little g represented a
reasonable tnarket price for the RSC component of its MBSSO as compensation
for providing a stable price over a prolonged period of time.

f. Rider RSC was set at the same fixed percentage of Little g for all consumcrs.
"t'hus, Rider RSC is allocated on exactly the same basis that Little g was allocated
in the unbundling case. Case No. 99-1658-EL-ETP. Actual cost/kWh and
estimated cost are irrelevant to the Rider RSC calculation.

g. See OCC-INT-04-R162(a) and (e).

h. See OCC-INT-04-R162(e).

WITNESS RESPONSIBLE: V!A
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Ohio Consumers' Counsel
Sixth Set Interrogatories
Duke Energy Ohio, Inc.

Case No. 03-93-EL-ATA
Following Remand

Date Received: February 15, 2007
Response Due: February 26, 2007

OCC-INT-06-RI134

REQUEST:

Regarding the Company's response to OCC-INT-04-RI62(e), what considerations were
taken into account by the Company when it "use[d] its judgment to determine that 15% of
Little g represented a reasonable market price for the RSC component of its MBSSO as
compensation for providing a stable price over a prolonged period of time"?

RESPONSE:

The Company determined that this level for the RSC would be sufficient compensation to
satisfy the Commission's Rate Stabilization Plan goal of price certainty for consumers
and revenue stability for utilities. The 15% was determined to be a reasonable market
price to help achieve all three of the Commission's goals for the plan.

WITNESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Fourth Set Interrogatories

Duke Energy Ohio, Inc.
Case No. 03-93-EL-ATA

Following Remand
Date Received: January 26, 2111)7
Response Due; February 5, 2007

OCC-INT-04-R163

REQUEST:

Why does DE-Ohio propose to combuie the AAC and RSC?

RESPONSE:

See the general objection.
Objection. Irrelevant. Assumes facts not in evidence in the consolidated remand cases as
ordered by the Commission on or about December 14, 2006. Without waiving said
objection:
Case No. 03-93-F..I.-ATA, e1 al., does not include such a proposal. However. in Case No.
06-986-f•,L-UNC DE-Ohio is proposing to combine the AAC and the RSC in order to
simplify the MBSSO.

WITNESS RESPONSIBLE: N/A
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Ohio Consumers' Counsel
Fourth SetInterrogatories

Duk.e Energy Ohio, Inc.
Case No. 03-93-EL-ATA

Following Remand
Date Received: January 26, 20117
Response Due: February 5, 2007

OCC-INT-04-R[64

REQUEST:

What is the rationale for increasing the RSC to 16 of little g for 2009 and 17 percent of
little g for 20 10?

RESPONSE:

See the general objection.

Objection. Irrelevant. Assumes facts not in evidence in the consolidated remand cases as
ordered by the Commission on or about December 14, 2006. However, without waiving
said objection:
Case No. 03-93-EL-ATA, er ul., does not include such a proposal. In order to extend
stable prices for two more years the Company is willing to accept a slight increase to its
RSC component of its MBSSO.

WITNESS RESPONSIBLE: N/A
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Summary of Switch Rates from EDUs to CRES Providers ln Tarms of Sales
For the Month Ending March 31, 2006

(MWh)

I

Prpvidr Name

Cleveland Electric Illuminatin9 Company
CRES Pmvidrs
To1alSales
EDUShere
Electric Choke Salea Switch Rates

EDU

S^^
Area
CEI
CEI
CEI
CEI
CEI

Qu ertx
EndMg

31-Mr
31-Mar
31-Mar
31-Mar
51-Mar

Yar

200e
2A06
2008
2006
2006

Rsshlan081 Commemlal IndOepW
BaNm Salea Salee

403561 335223 841366
43840 86420 78459
447401 420849 717667
9020% 79.59% 89.35%
9.110% 20.31% 10.96fi

Taal6aNa

130D750
205725
1605175
67.10%
12.111%

E^ Uwrbr Reaidentlal CommrclN InOOetrlai
Prrnldr Nmre Se^du

Am
Ee^no Y^' Sals Salerc y^

To1al SaM

TheClnalnnadGesarldElechlCCampany CGE 31-Mar 2000 566104 439493 4980e7 1823786

CRES Provlders CGE 31•Mar 2006 13349 46022 5057 544211

Totel Sebs COE 31414or 2008 579433 466615 501104 1868223
EDUShare CGE 31mer 2008 97.70% 9032% 08.0I1% 98.18%

Ekctrlc Chdce Sales Swltch RaNa COE 3146r 2006 2.301i 6.4676 1.01% 8.82%

EDU
CuarNr Realdentlal Commarclal leeualrial

ProvMrName Senke
Area

EnWno
YNr 6MS gatas Saks

TotelBales

Cohanhus5oumemPowerCompany CSP 31-Mar 2006 6871a5 620786 31T1B1 1836777

CRESProvldere CSP 31-Mer 2008 0 30436 0 30438

TatalSele9 CSP 31-Mer 2006 E87186 66e0222 317991 1886213
EDU Sfiare CSP 314Aar 2006 100.000% 96.390% 100•000% 08.050%

Elactrlc Choice Sales Swltch Ratn C6P 3146ar 2806 5.000% 4.610% 0.000% 1.907L.

EDU 4rartr Raaldan6Y CommerClal 1ndwMM
ProvlMrNarrw Sarvke E d„ Yer 9 ^ ^^ TolalSwNe

14^t
n 6 a^

TheDaytenPm.erandLipMCOmpany DPL 31-Mer 2006 466101 286302 134208 96184S

CRESPiovidera DPl 314Aer 2006 0 40737 22190 268610
TotalSales DPC 374Yr 2006 406101 266120 966164 1226256
EDU Shafe DPL 31-Mar 2006 100.00l6 86.24% 37.II0% 78.26%
EbclricChokaBYSeSwIWhRalaa DPL 31dhr 200e 0.011% 17.78% 62.32% 21.71%

Soutte•. PUCO, Obislon o1 Mahel MonSnnng 11 Aseeeernent.
Nore1: Tolel seles Indudee rearden8al, cosrron7al, irMuatdal erMCBier aatn.
Nolle2! The swhch rele calCulaBon Is Imended to proannt 6ie oroadeal peas161e Pktwe of lha ataN of retae eleCtdc cornpe86on In Ohio.

ApprWiela Celculetlqfa mede tor other purpaaea nley be Sated un dMIW9M dat8, and may yield dtllerent mau9R.

^.
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Summary of Switch Ratsa from EDUs to CRES Provlden In Tartna of Sales
Forthe Month Ending March 31, 2006

(MWh)
EIXJ Ouert6r Reslden6al Comnrrdal Industrial

ProrldxNanw ServiG
Araa

Endn6
Yaer SsYf SaMS SaNs

TO^SaNs

MonongahelaPowerCompany MON 314Mer 2006 0 0 0 0
CRES Providers MON 31-Mar 2006 0 0 0 0

Totel Sales MON 31-hffir 2006 0 0 0 0

EDU Shara MON 31-Mer 2005 0% 0% 0% 0%

Elsclric Cholcu Sales Swltxh Rates MON 31-Msr 2006 0% 0% 0% 0%

EDD O d Rssldsrrqsl CornmerUSl Industrlsl
PnnrMar Name Ss^'la

Arp

w "
Ending YM SaNs Sslw SaNS

TotilBaks

Orio Edlsan CompanY OEC 31-Mar 2006 884343 416717 005145 1700849

CRES Prov"ders OEC 31-MSr 2006 130340 171978 135028 443344
7otalSeles OEC 31-Mer 2000 800653 567696 740171 2143993
EDU Share OEC 31-hlar 2006 62.9T% 70.74% S1.70% 79.32%

Elsotrle Ctwte 8alas SwRCh Rates OEC 31-Msr 20" 17A3% 26.36% 11.24% 20.66%

PravWarNams

Ohio PowerCamPany
CRES Pravidero
TalalSatea
EDU Share
Ehrctric Chulcs Salp 3wNCh Rales

EDU
Ssrvlu

AnR
OP
OP
OP
OP
OP

Ouarfor
Enqny

31-Mar
31-Mar

31-Mar
31-Mar
314ASr

Yesr

2006
2006
2008
2006
20M

ReskkftY Ccmmerwi Induslrlal

Salas $aqly s.les

007287 4580811 1062575
0 0 0

807268 468886 1082575
100.00% 100.00% 100,00%

4A0% O1 0.00%

TaralBaNs

2144127
0

2144127
100.00%
0.00%

E CrrASr RssMSn0a1 ConlnNrclal Industdsl TotNBalnPrwWerNams
SKVIM rW SaN6S NS
Ans Endlny a 6aIN

ToMdo Edlson CumPawY TE 31-Mar 2000 176666 146276 406906 736411

CRES Providers TE 31-Msr 2006 22446 93818 6094 124757

TotelSalr TE 31-Mar 2006 201100 239894 416603 864166
EPU Shars TE 31-Mar 2006 88.84% 81 97.91% 86.51%

Elactrk Chalce Salss Swltch Rams TE 3146er 20M 11.16% 36A2% 7.08% 14A8%

Sdtata; ptJCO, OFAslon of Mamet MonltoMlg 6ASSesN1MnL

Notet . Tatal sebe Indudes resldentlal, cnnmerrlal,'adusMd and Mher salsa.
Note2: The switch re1a releulatla+ Ie NM1ended to presenl8ro braadest poe6lols pluiure ol 81a slals ol namil aNCtdc aurrpe0tiar M Ohb.

Appopnete cetculadona made 1or o11w purposes mey be Daisd on d8farent data, and may ylstd dlMreM nseulN.

No1e3 Amencsn Eledric Povrer, 8cou0h its Columhus SoutMrn Powar cuhsldkry, purchawd Mononpatiela Power Comparrlrs

Ohio transmission and dwbihution opera8ona In Janusry 2008. Monorqahela Power IS no lonper an elec0ic dfsMbrBon ua6Y in Ohiu.

Prevbusly roporxd Mononpahels sales and ouetomers am now beirp mponad by C3P.
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Summary of Switch Rates from EDUs to CRES Providers In Terms of Sales
For the Month Ending June 30. 2006

(MWh)

Providsr Nams

Clewilsnd Electric IIIuMnattng Comparry
CRES Providera
Total Salee
EDU Sharo
Ebchig Choios Salas Swilch Rales

EDU
SarvW
Ivss
CEI
CEI
CEI
CEI
CEI

ouarW
E^^

30-Jun
30Jun
30.lun
3g-JUn
30,ho

Yar

20g0
2008
2008
2008
2000

RsaldwAW
^

348027
38687

392214
90A3%
9.07%

Camnandsl
^s

308896
73900
382796
80.69%
10.31%

hndusVfal
S^

681446
86813
788969
88.05%
11,15%

Tahl Sa01s

1366020
198000

1851820
87,37%
17.83%

EDU ourtnr ResRISn1W CwnnlaroW NMUS11Nl
PmrldsrNanr ^m

Ana
^y^ r^ !WS Saw gVM ToWealas

OukeEnergyOhln CGE 30.1uo 2008 617062 602196 630981 1098032
ORES Pnr'Ideis COE 304.n 2008 14047 40477 3802 59028
Total Sales CGE 30-kun 2000 631899 642976 634493 1744056
EDU Share COE 39,1un 2088 97,36% 92.64% 99.34% g6.87%
El4etric Cholce SYSr Swltch Rates CGE 30.hnr 7000 . 2.54% T.40% 0.86% 733%

ProvhNK Name
EDU

SsrvPoS
ArOa

auartarE^^ Ypr
Raqsntlal

S^
ComnrwlY

laiss
IndustrlY

gaNy
Tod SsNa

Colurneus Southern Power Company C8P 30,An 21108 608787 704601 317320 1602860
CRES ProvWero CSP 30dn 2080 0 14Ng 0 14500
Ta41Sa10s CSP 30,am 2000 608367 719130 307620 1577439
EDU 8haw CSP 30-Jun 2000 100.000% 97.071% 100.000% 99.075%
ENOtrk Chofa Sflss Swttoh Ratss CSP 30-Jun t008 e.000% 2.029% 0.000% 0.923%

EDU
CuvNr RsYdsnlW ,I.onarwrcW hrduWW

ProNdarName ^
Mas EndOp rer 8aMS 8slu 8aW

TaqtSaM

The DayOOn Powar and lighl Company DPL 30Jun 2008 385588 2S4042 141732 926420
CRES PrGvlders DPL 3U.Jun 2000 0 44230 241030 289918
Total Ssbs DPL 30.1un 2006 386680 320281 302770 1210348
EDU Shere DPL 30,1un 2008 100.00% 88.52% 37.03% 78.19%
Elsahhic Gfakr Sales Swwhch Raess DPL 30dan 2000 0.00% 13.48% OtOT% 28.84%

Soures: PUCO, DiWsian of Market Moniloring & Aaasssment.
Motel: Total ssbs Indudes resld0nlial. colnnlencial, indusldsl and oMr e9iee.
Nol02: The swihch nte calalBllon Is Inlended to present Ihe hroedsaf poealhle piauw of the sOeU of rslsA eNekk tunpsDlcn in Ohb.

Approprlaro calcula9ons made kr o0wr purposes may be heaed on dBfatN11 dita, and m0y yiald dnsrwlt roaulM,
Nob4: Duke Enaryy OIMO (famerly COSE)
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Summary of Switch Rates from EDUs to CRES Providsrs in Tsrms of Saies
For the Month Endinp June 30, 2000

(MWh)

Provider Narw

Monongahem Pawer Company
CRE8Pmviders
TetalSales
EDU Sham
EMtlrle Choin SaMS SwRah RatM

EDV
ServMa

J1ree
MON
MON
MON
MON
MOM

QuKMr
^^^

3D°Men
304n
304On
304un
]O.hm

Ywr

2006
2006
200e
200e
20M

ReeWenWl
^^

0
0
0

0%
0%

CanmaralY
^e

0
0
0

0%
0%

BdushYl
8^

a
0
0

0%
0%

ToW SYw

0
D
D

0%
0%

EDU ausbr RwWentlal CcmmxeW Indwhbl
ProvNkrName 8Hvlw

Aree
E^^ Ywr ^ 8^ ^ TaMBalw

Ohfo EdisunCompany OEC 80,km 2009 539824 432137 858349 1840204
CRES Pravlders OEO 30Jun 2009 126177 164991 149208 439424
Totel8aMS OEC 30-Jun 2006 882801 897129 809809 207992111
EOU Sham OEC 30-.km " 2006 80.90% 72.37% 81.87% 78.87%
ElwtrlcChoMe9aMSSwltchAates OEC 304un 209& 19.M% 27.93% 1l.43% 21.131L

Provkaar Name

Ohio Power Company
CREBPmNdere
Toml Sales
EDU Shem
EMOtrIc Cholw SeMa SvntM Rahs

EDU
BaMoe

Aree
OP
OP
OP
OP
OP

QuvMr
E^^

30dun
30Jun
30.1un
30,Mrn
30dun

Ywr

2006
2D08
2008
200E
2009

Raelden0al CornmercW lndueWel
SaMe grea ayw

492088 477893 1038819
0 0 0

492089 477863 1096019
100.00% 100.00% 10000%
D.00% 0.00% 0.00%

TolalBaMe

2001743
0

2001743
100.00%
0.00%

rDu
QuaNr fqeWen9Y Camnereld IhduehlM

ProvlderNwie ^
Nw

EndNp Y^ 3aW 8slee 8a4e
Tc418dee

ToMdo Edison Company TE 34Jun 200& 164694 144039 448817 749871
CRES ProvldeM TE 30-JUn 2005 2190 96316 9002 1300e7
TolalSeMs TE 39.lun 2009 176683 242388 466419 879908
EDU Shan TE 30-Jun 2009 S7.6B% 59.43% 97,05% 88.229L
EMctrM Choiq BaMs 8witch Raha TE lO+lun 7e08 12.44% 40.87% 2.18% 14.T111'X

Souma: PUCO, Olv4don of Madcel Monitodnp & Assesemerd.
Nate1: Tolel selw incYidea reeldenllal, cammarcMl, induettlsl and aOUer wlee.
Rde2: Yhe awHch raM celcuMUon is idended M Pmsent the braadwt paeNNe pklum of the aqM of reOeN elaark oomPedllon M Ohlo.

Appropnah caleuladone mede far o1Mr puiPOees may be based on d9Mnmt daoe, ana msy yiekf dlReront raulM.
Note3: Pmancan Eleoldc PDwer, throu0h ils Columbus SouOMm Power suhadlary. purdiwed Moran9ahNa Power Conpanlfs

Ohio IranemissionanddWrlauOanoperaYanaInJenuery 2000. MonanryphelaPaverlanabngeraneleoblediahWaonu0litty inOhM.
Prevqusly reported Monongahela sales and cuaharem am now hdnp mpabd by CSP.

Note4: Duke Enerpy Oh6 (fornmrly CGBE)
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Summary of Switch Rates from EDUs to CRES Providera In Tem1s of Sales
For the Month Ending Spptember 30, 2006

(MYVhM

ProvldarNams
EDU

BarvW quaRN^B Ysr
RpMnNM

^M
Caemara4t

^M
hltltMMil
^^ ToW bsls

Clavelend Electdc euminslkp Company
Ana
CEI 30•Bap 2VOB 397BB1 32969B 682784 1429324

CRES PmNders CEI 30Sep 2008 33121 86584 84748 186403
Tdal Salsa CEI 39-Sap 2008 431006 397132 787532 1816727
EDU Srwe CEf 30-Sep 2008 82.32% 82.74% 96.98% 88.4591
Elactric Choia Salas Switch Rates CEI 30-8ap 2008 7.86% 17.2CG 111.611% 11.61%

EOU
QUWW ResidwrtM Comt 1ndustrid

Pnwldar Rtnw Ba^Aes
Aw

^B YNr 8aks Bakr BarM Tdw 8^

Duke Energy Ohlo CGE 363sp 2006 837995 $44490 591148 1831368
CRES Pnlvldets CGE 304ep 2006 11263 46813 1919 51955
Totsl Sales CGE 30•Sap 2008 644238 593293 693037 1013311
EDU Shata CGE 30.Sap 2008 98.25% 91.77% 99.65% 95.76%
ENcMc Choka Saka Swltoh RaYs COE 3FBap 20DB 1.7elL 82s5 0.B6Y. 3.81%

ProvNNwxams

Columhus SeuMem Pawer Cnmpeny
CRPS Provideis
TotaI Baka
EDU Shue
EMetrk ChWcn S.Ns Swleeh Ratas

EDU
BarWCr

luaa
CBP
CBP
CBP
CSP
CSP

Ca^rpr
^^8

30-9ap
30-Sw
30$ep
30,-Alp
30,1tEP

Yw

2006
9006
2008
2008
2EOB

Reddenlisl
gaka

819588
0

019598
1011.000%
DA00%

Camwdsl
8ekr

7618B2
19277

777938
97.908%
2A02%

hMuNASI
Bshs

329698
0

328695
100.000%
000%

To^^a

1716328
18277

1731803
99.090%
0.1140%

EDU Otsrtar - Raaka+R4Y Ce^wralsl Ytdustrlsl
ProvklrYama SaMda

Arp
^ Yw ^ Sela SaMa

T^BaNa

The Daytcn Powarand Llyht Company DPL 31),Sap 2D06 448872 327019 162877 1069833
CRES Providars DPL 30•Sap 2008 0 46278 243625 280442
TculSaMS DPL 303ep 2008 446872 372287 398200 1349075
EDU Shne DPL 30-Sw 2006 100.00% 97.84% 38.84% 78.18%
Elac6k CholkA SakN Swhch Rabs OPL 3B-tq 200 8.80% 12.16% 61A6% 21.8111%

Sourm: PUCO, tNrlslon of Msrket Moritoring RAexeemsnl,
Notat: Total sales Ineiudas reeWentlel, oDiwierdat, indusklel ard other saMa,
Note2: The ewhcn rete ealauMtbn is pdended Oo prasant tlw broatlw posel6le pldora olthe atele of rWB akcMc mmpeYBm In Ohic.

Appropriate cakulatlons made Mr alhar purpo6as may be 6adud on dMse(tt dala, and may yleld dYlewt twulm.
Note4: Duke EnerqyOnic (tarmedy COBE)
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Summary of Switch Rates from EDUs to CRES Providers In Temis of Salas
For tha Month Ending September 30, 2006

(MWhl

Provider Nama
EDU

Sarvlw qWr4r
Y

Rpidmdal Conpmraial YrdasMd
uIlawT

MononOahela Powar Company
Aps
MON

BldwQ
30-Sap

nr

2005

sMN

0

8aM

0
SaNa

0

o

0
CRES P,ovlde,s MON 90•Sap 2008 0 0 0 0
Toml Salea MON 30-5cp 2008 0 0 0 0
EOU Share MON 30-Sep 20pB 0% 0% 0% 0%
EU6Mo Choka BaMS SwRch Ratss MON 303q1 2000 0% 0% 8% 0%

wu G1WIar RaNdsnMfl ConnlaraYl hWr^MalProvldMrNama Sarvlaa E^ Yar ^ S R l8 Total8aNs

Ohio Edsan Conqsny
ArY
OEC

^

30$ep ^ 2pp8

^

81IBSQ

a N

ISBR91

un

878241 1774Z89
CRES Providan OEC 305ap . 2005 134519 1775/2 152501 480582
TomlSalss OEC 90-Sap 2008 749077 641033 028742 223485t
EDU Sharo OEC 30-8ap 2008 82.04% 7288% 81.60% 78.38%
P.IaehlsChobeBelsaBwleehRaas DEC 30W9sp , 20a 17.YS1L 27.p1% 1&40% 211.81%

ProvldarNama

OhioPowwConyeny
CRES PmNden
Totet Salas
EDU Share
EYetrle Chehb StMa SvMkh RtHa

EDU
aavaea
Ana
OP
OP
OP
OP
OP

OluarMr
lydlnp

30$ap
3oSep
30-Bap
30.Sap
304ap

Yar

2008
2008
2005
2008
1ROM

Rssidwrtlal
swy

570350
0

570950
100.00%
0.00%

CamnMrWal
SaNS

523871
0

528871
100.00%
0.00%

ldwtrlY
SsN"

104S899
0

1043843
100.00%
8.00%

ToWSaNs

7144366
0

214430
100.00%
0.M%

EDY
Quarbw RaaldeeBM CornnMelal L,duakMlProvklar Nanw Sarvlp

Aqa Endng Yaar
sake 38ka 8al"

TotalBaMa

ToMdo Edlacn Campsny TE 90-8ep 2006 107188 152401 488311 782463
CRES P(ovlders TE 36Sep 2005 22D43 50373 8908 119324
TorW Saks TE 304ap ' 2006 189201 240884 467218 901777
EDUSharo TE 30-8ap .2008 88.35% 6131% 98.00% 88.77%
ElscMe Chain Salaa BwRah Ratn TE 30.Sap 2001 11.65% 38.89% 1.IIt'A 73.77%

Sourp: PUCO, DNielon ol Market Monilorq+g 8 Aeeeesrnent
Nole1: Total eeln h,dudes rnebePolal, comrnerasl,YqvetAel ando8w aaNs.
Nots2: The swikh reea aaialatlon Is hbnded lo pnwnl9+a 6roedset postlde pirtura oi the elele of,etall eleolrld mmpetltlan In Ohb.

Approprlate caleuIeSaM mads for other purpotae may ba bawd on d5hrast dela, aM nwy yldd d8fwanl rawlM.
Noh3: AmmRan Elecbk Power, lhroaph Its Colum6ua Scutliern Power suhsiday, prrchpad ManagahNa Powar Comppiy'a

Ohio trannnisdan and distrihotlnn opereUona In January 2006. McoargaYWa Aower is no Mrqar an slaotr4 diMrribuYan aeq in Ohb.
' - - ' --- ' -Provkusty repatad Monorpahele sat

Nohvl: Duke Enerpy Ohio (rorrneny CG&E)
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Summary of Switch Rataa from EGUs to 4RES Providan In 7emw at Salaa
For the Month Ending p4camber 31, 2008

(Mwh)
EDU

QemMr Residsntlal ConansrcW InduWkd
ProvldsrName Service dYE Y^ SW lS B Y TolaJaeka

NN
qn s a es a a

ClevaWnd Eleclrie Illuminatin9 Company CEI 31-Dsc 2006 406886 316731 824884 1389728
CRES Provldeia CEI 31-Des 12006 36286 08982 70166 177086
Tatal Selec CEI 31-0sc 2006 442236 364303 701012 1546816
EDU Share CEI 31-De¢ 2008 92.03% 62.92% 80.14% 88.55%
Electric Choloe SaJea Srkeh Rabs Cm 314eap 1A00 7.fP1L 17.00% t0.a6% 11.499i

EDU CursM ReYWMISI CommaKlsl Ind1w6Y1(.
ProMdarName 8anka ^^ YSr ^ ^s ToblOaAa

!VM
Ouka Eneryy Oho CGE 31-Dea 2008 500170 488326 48907Z1

'
1888664

CRES ProWdars CGE 31-Cac 2006 14006 44w-' 1805 60677
Total Sales COE 31-De¢ 2008 804178 533069 409677 1780241
EDU Share CGE 31-Dec 200B 87.86% 87.80% 90,84% 98.50%
Elacak Chdoe 8sles Swfth Retas COE 31-0ee 12008 232% 8.40% e.38% 3A4%

PreriWrNeme

Cdum6us Saulhem Ppver Company
CRES Pravidera
Total Sales
EDU Share
EMeM¢ Chaks 8alw SwRM Rstss

BenlCS
MM
CSP
CSP
CSP
CSP
CaP

Owarter
6idina ,

31-Dee
31-Dee
31-OSC
31-3ea
31-Dep

Yean

1006
2008
2006
2006
2000

RrldenlY fwaanareW trdwMel
Sales Sdas BaW

028368 097080 317752
0 16661 0

82e368 712060 317752
1011.000% 97.776% 100A00,i •
6000% S.rt6% 0.06%

To1M BaYe

1047722
16681

1803683
09.047%
0981%

EDU
8 ^^

RwldrdYl CommersW IMuahW T
W""ProvlMrNaaN arrba

Ana EmdMro Year 8alsa SaIM SfNa O

TheOsylnnPowerandLiphtCornpany DPL 31-0sp ,2006 442413 260300 1368624 944685
CRESPrnviders DPL 31-Dee 2006 0 46474 208607 263036
Totel Sales DPL 31-0ao 2006 412413 304714 340031 1198823
EDU ShBra DPL 31-Dae 2006 100,00% 86.08% 40.169% 78.88%
ENctrb Choke 8ake RwlOch Rmse DPL 314)ao 2006 0.110% 14.92% 6"6% 21.11%

Seunaf: PUCO, Divislon of Market Mon6orYp & AeseeemanL
Nolst: Total seles ndudec residerAial, cemanarcist, indueWel end atlw celes.
Note2: Tha switch rste callculation Is kdended to preeent the hruedest poeeBNe pis'rs d the slate d reOaY elenule compeitisn In Chlo.

Apprsprlete calcuEBons made for other purpossa may be haeed m d111ereM dala. end may yMld d6hpant reeWte.
Note4: Duke Eneryy Ohio (lomiedy CG6E)
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Summary of Switch Rates from EDUs to CRES Providera In Terms of Saisa
For the Month Ending December 31, 2006

(MVYh)
E0U

QuaEr RaMdwdld CuneMreW MduWLlProvMer Name 8arvice ^^ YNr aYr Ba1Y Syw TaW aYM
Maa

MataqehataPawarCompany MON 31-Dac 2006 0 0 0 0
CRES Providara MON 31-Ono 2008 0 0 0 0
Total Sales MON 31-Dae 20p6 0 D 0 0
EDU Share MNfN 31,Dee 2006 0% 0% 0% 0%
EMCtrIa Cholea Salas Switch Ratas MON 3143so 2806 0% 0% 0% 0%

provldar Nama
EDIJ

servin
Ame

O.urerr
Ew11n0 Yaar ReaNNntIY

Salw
CommardllI

Sel"
Mtdwblal

80hs
TeW aalaa

Oh10 Edlua Company OEC 314Dx 2006 866628 428105 008867 1710211
CRES Providen OEC 31-06o 2006 125018 148260 128888 400786
Totd Sales nEC 31•pac 2090 792448 572446 738466 2116967
EDU Share OEC 31.Dao 2DD6 84.11% 74.45% 82.52% 81.06%
ENOtrie Choiee Salea Svwteh Ratu OEC 31-0e0 2800 1500% 26.80% 17.18% IO.N%

EW QuarMr ReNdwMYl CanrnKelM InduetdWPrevldr Nama Serrlu
E

Ya^ ^ ^^ ^ Total Odq
^

^

OhioPovtarConpany OP 31-0ao 2008 650322 490886 908103 2147879
CREB Provfdan OP 31-0eo 2008 0 0 0 0
TotalSaba OP 31-000 2006 850322 400598 008193 2147879
EDUShan OP 31-Dea 2006 100.00% 100.00% 100.00% 100.00%
Ekctri¢ Choioa 8aM 8wltch Rapa OP WDao 2000 0.00% 0.a0% O.eD% 0.00%

EMP Quartar RNtlen8al Conunralal IndueOtalPrwlaarNama 9erMU
Mer

EndMg Yar Sd" SeM ad"
TaWsaM

Toledo Edison Company TE 31-0ee 2008 180867 137676 380408 700167
CRES Providera TE 31-Deo 2008 20416 77800 8000 107225
Told Salea TE 31-Dee 2006 20t073 218476 396806 816302
EDU Shere TE 31-0eo 2008 80.86% 03.09% 07.72% 88.07%
ElecErlo Cholee 6aiq SvdIM Rsbs TE 314)ae 2000 10.15% 30.11% 238% 13.13%

SauM1'e: PUCO, Oivhlon of MrRet MonRodng & Aueurrwnt.
NoDat: To1el eatea indudaa teaidential, commereAal. Industfial and olMraales.
Not•2: The ewitch rate caleuWBcn Is inteMed to pnaent the 4oadeclOonWle pichae of 1he e4ts o( nNel eletdfk oonqe88dn in Ohb.

Appropriate ralqWetions matle foro4ur purpvea may be based an dtlkrwd date, end may yield dl8erant wulb.
Nots3: Amerkan Electrlo Puner, through Its Cdumhue Srndham PeMareubaldlary, pumhONd MononOehNa Powor CampOnye

ONO transmissbnenddleW„nonopere8oneln,fanuay20pB. MmorqahMaPowarieni110n0eranapddodhbWulbnuNOyInC1AO.
ProvbuNy reported MononOahela eales and ouNCnMrf aw now Eatng nporpe0 by CSP.

NoEe4, Duka EnerOy Ohio (IomieAy C06E)

Uo06IL9



OM I^a nYJL3D eC.Jr"

Ohio Coasumers' Counsei
Third Setlnterrogator3es

Drke EnetU Ohio, Inc.
Caae No. 03-93-E1eATA

Following Remziad
Date Received: ianuary S9, 2007
Response Due: January 29,2007

REQUEST:

How many megawattrhours were served by a CRES provider in the second quarter of
2004 for:

a. Customers on Customer List 17

b. Customers on Customer List 2?

RESPONSE:

CONFIDENTIAL PROPRIETARY TRADE SECRET

Objection: This question (and its subparis a-b) is not eaicalated to lead to discovery of
relevant evidence to these cases. However, without waiving said objection:

a-b. DE-Ohio has not perfomted this.ealculation. However, in the spirit of cooperation,
DE-Ohio has prepared a spreadsheet to sumtnarixe the requested infoneation. Please
note that the attched spreadsheet confains confidential customer information.

WITNESS 1tESPONSiBI.E: N/A

000619



CONFIDENTIAL PROPRIETARY
TRADE SECRET

0

Bfllad KWH
NAME ACCOUNT REVCLASS

74
94

92

96

IREVPER
^cGA '01'2C31 O 643 G r n iJ4 01 _ 05 ?.2CG. a c

0 0
25,853,710 25,188,257 26,924,875 1 77,966,842
2r81,;3710 25.1136 2S7 26.924 975 779e8 8-22

888,879 1,111,972 1,355,345 3,356,196
8a8.; re T111.9^2 35R ?d4 ;;bn196

1,156, 899 1,340.G80 1.499.420 1 3, 997, 29 9

588,709 554,595
79,640 81,083
87,257 93,833

268,863243.544
226,524 232,729
785,888 828,358

594,905 1,736,209
83 508 244,231
101,429 282,519
338129 848 338
257 806 717,059
830,514 2.442,756

92 242,418 240 193 2 860 769.471
72 1494 1 422 1 518 4 434
72 1,300 1 130 1 000 3,430
92 297611 291 ,762 314,807 904,180
92 250 59 282 232 290,135 822.626
72 1 138 1 ,055 1,127 3 ,318
72 0 0 0 0
92 363.030 372,315 415 391 1,151,644
74 289 998
92 176 ,165 192050 211235 5,450
72 657 333 285 1 ,255
72 - 4,490 4530 4,520 13,540
92 249,039 286,268 298,348 813,655



CONFIDENTIAL PROPRIETARY
TRADE SECRET

92 268,027 270,664 346,201 8B4,892

92 272,464 301,021 317,910 891,395
92 233,308 241,325 285,107 759,740
72 4,086 4,266 3,600 11,952
92 308,439 295,172 332,051 935,662
72 568 607 677 1.852
92 411,710 428,619 515,924 1,356,253
92 314.890 354482 382,222 1,051,594
92 200 187 183 745 203,252 557.194
72 7776 8,316 8,748 24,840
72 2,400 2,400 2,400 7,200
72 490 500 370 1,360
92 298.529 300,157 349,189 945,875
94 843 955 903,889 962,379 2,710,203
92 239, 7 284,260 301 , 391 824,868
72 7.400 6,279 6,904 20,583
72 4212 2 664 b,922 12.798
72 372 4 32432 1.020
92 7182 88,004 75468 213,093
92 243,620 259 ,577 309 815 813 012
92 272.269 272,996 298,430 843,715
92 230.769 264,983 308,545 604,297
92 326,592 334,628 406,148 1, 67,368
72 600 12,300 12,900
92 1.629 1,629
72 13 56D 14,040 15 840 43 440
72 367 313 321 1,001
92 270.481 306,360 336,581 913,422
92 291 ,062 317,935 367,115 976,112
92 276,693 286,289 347,415 909 377
92 254 000 269,644 305 195 828.839
72 3 9 3,470 4,000 11,420
72 4 580 4,240 4,420 13,240
.92 210,030 208,937 233,133 852,100
72 22,660 25,920 33,120 1,600
92 271,423 264,484 298.422 834,329
72 2^ 231 234 734
92 212 901 230 988 266 276 714165
92 234,961 289,664 263,386 768,011



CONFIOENTtA4. PROPRIETARY
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92 392.995 366,577 386,155 1,145,727
92 249,471 285,692 309,001 844,164
92 248,651 288,513 351,046 866,210
92 92,700 93,862 115,647 302,009
92 254,710 269,454 324,036 848.200
72 821 650 900 2 571
72 764 (764)
92 267,471 302 610 319 .213 889 294
92 206.454 210,789 260. 802 678 045
92 180,334 194,610 226,692 601,638
92 612,216 583,481 896,756 2,192,455
Z 270.553 313,650 337,Z90 921 ,493

72 3 .320 2,790 3,520 9,630
92 176 814 177 719 218 075 672 ,408
72 7 746 6,953 6 , 598 21,297
92 262.698 261,196 291 ,612 815506
92 274.729 265,785 295,032 835 546
72 5,252 490 0 5,113 15,265
92 260.502 249,759 279 547 789,806
72 6 037 5 823 6,409 1
92 41 ,438 43,791 51,115 136,344
94 251661 245 .662 278 877 776.220
92 255,633 277235 324,778 857648
92 243,935 277,374 282,745 804 .064
92 259,294 267,882 318,114 845,270
72 12 .480 11,280 16,440 40,200
92 181 779 181,804 180 B61 524,344
92 245399 284 625 292 681 822 685
92 224,059 237 ,520 279,553 741 1 2
92 243600 280,132 304,384 808,116
92 160,510 169,724 194,249 524 483
92 59,415 6,620 90,626 218,681
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72 30,000 32,720 34,000 96,720
72 15,380 14,200 16,520 46,000
72 27,120 26,080 29,440 81,640
72 20,160 18,480 21,600 60,240
72 30.120 32,760 31,440 94,320
72 14,160 13,440 14,820 42,420
72 21.840 21,480 23,640 68,960
72 8,409 8,553 10.230 27,192
72 15,540 14,100 17,880 47,520
72 29 920 28 640 29,600 88,160
72 16,380 17,280 17,000 50,640
72 27,380 25,580 25,700 79,820
92 22, 2 24,668 28 000 75,550
72 15.480 17,024 19,627 52,141
72 17.180 18,030 20.370 55,580
72 22.920 21,840 28 ,800 73,500
72 31440 31,200 31 ,260 93. 900
72 30,800 31,040 36,720 98,560
72 31.580 34 5'80 38 840 102,960
72 31.500 28 580 30 ,600 90 660
72 12.950 18 020 15,480 44 480
72 27.840 18,240 30,720 76 800
72 22,320 23,920 28,920 73,160
72 0 24 480 28,200 52,680
72 27,300 27,360 30.660 95.320
72 24,840 24,000 25,080 73,920
72 9,720 10,240 11 960 31 ,920
72 5,200 4,040 3,800 13,040
72 30 40 27,240 31 ,560 89 040
72 27,040 24000 26,080 77,120
72 28,560 25 a80 26 640 82,080
72 30 .720 32,160 33 ,380 96,240
72 29.440 29 35,360 94,720
72 31440 33 720 38 480 101 840
72 24,640 25,280 30 a80 80,400
72 20.520 22,920 23 040 86 460
72 33,720 30.720 32,780 97,Z00
72 11,920 12,400 15.520 39.840



CONFIDENTIAL PROPRIETARY
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72 19.980 22,500 28,280 68,760
72 14,820 14 940 16,200 45,960
72 24,120 2i,000 28,520 88,640
72 25,440 24,400 27,360 77,200
72 29,600 33,840 34,880 98,320
72 7,047 7,793 7,349 22,189
72 8,240 7 440 7 , 920 23 , 600
72 22 600 21,280 23 000 66 880
72 33,120 30,720 33,920 97 , 780
72 31,320 23 280 25,920 86,520
72 31,728 29,592 33,552 94.872

^

92 323,226 363,913 418,561^ 1,103,700

92 880,137 1,040,103 1,189,912 1 3,110,152

t Jm 92 99,242 1,118,791 1,373,358 3,482,386
® ®

92 807,268 666,199 724.504 1 1,997,971

92 30411 64922 21 920 74 980
0 1,063,777

,
1,165,380 1,304,600 f

,
3,533,757

72 2,532 2148 1,992 6 672
92 53691 87,366 85,725 218782
74 19,200 12,480 12,000 43,580
94 47 34 25 106
94 497,988 546 86B 631,722 1 .676 . 556
74 3,580 1,661 533 5.974
94 1934974 2132708 2380,873 6,448,565
92 11 138 1 804 i 364,068 3 822,010
94 13,941 14,994 13,927 42.882
72 1,380 1,182 1,188 3,710



CONFIDENTIAL PROPRIETARY
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72 12,360 14,860 21,860 48,880
94 319,431 301,825 371,143 992,399
7a 938 1.676 2,826 5,440
74 600 300 150 1,050
72 5,392 4,694 4.770 14,856
92 64,893 66,662 78,683 210,318

8 ,529 5.596 4,496 18,621
115. 908 135 559 154 899 406,386
78,628 82,292 97,990 258,910

72 4,680 4,170 4,350 13200]IL
875,684 1,093,685 1,217,277 3,186,646
42,310 42,154 54,499 138,983
1871 1886 3,181 6938
88,838 101,964 121,28^6 310,068

92 1,134 3,811,340
92 146,442 149,968 174,382 470,772
92 446 1 30 3 1 715 523 4 7 82,4001, ,8 9 5 , , , 5$9 ,
92 2,540,970 3,015,304 3,170,514 S, 'Z8,788

1' 'Hpt^ s:-a .8C1 5

Grand 7otal 886,269,238 62,948, 81 89,162.662 1 218,380,661



Exhibit No. 6

CONFIDENTIAL PROPRIETARY
TRADE SECRET

Settlement Agreement

This Settiement Agreement is between The Cincinnati Gas & Electric Company

("CG&E"), and the City of Cincinnati ("City") (collectively the "Parties"), effective this

14th day of June 2004. It is the intent of this Setdement Agreement to bind the Parties

to the terms and conditions set forth herein.

1. The Parties, for good consideration, agree to amend the three existing
Electricity Agreements dated February 5, 2004 by and between CG&E on the
one hand, and the City for City Facilitles, and the City on behalf of the
Metropolitan Sewer District of Greater Cincinnati, Hamilton County, Ohio, and
the City on behalf of the Greater Cincinnati Water Works, on the other hand
(collectively "Electricity Agreements"), by Including in such Efectricity
Agreements the following:

The "aggregate generation rate" referenced in Paragraph 1.1
and in E.xhibit 1 shall be amended in Exhibit 1 to define the
tenn as 'the avoidable generation charge available to
shopping customers, as specified in CG&E tariffs, as such
tariffs may be amended and approved from time to Ume by the
Public Utilities Commission of Ohio.'

2. CG&E will provide the City one miUion dollars (51,000,000.00) in total
consideration for the above amendments to the Eleotrictty Agreements. The
City shall determine, and provide rtotice to CG&E, in advance of payment, fhe
proportion of the total consideration to be paid under each Elechicity
Agreement, and ttte terms and timing of payment. No payment of
consideration shall occur before January 1, 2005.

3. This Settlement Agreement does not affect the rates or terms and conditions of
publlc utiiity service provided by CG&E to the City, any division of the City, or
any utility account managed by the City.

4. This Settlement Agreement is expressly conditioned upan City Counal's
approval of the amendments to the Electricity Agreements, and any other
appnwal if required, by June 30. 2004, and the City's withdrawal from PUCO
Case No. 03-93-EL-ATA wifhin three business days of the approval by City
Council and any other required approval of any of the amendments to the
Etectricity Agreements.

5. The Parties recognize that in a settlement, both Parties have granted
concessions to the other and that if the Parties were to litigate the Issues that
they have now settted, their positions would he different. In the spirit of
compromise and to ensure a complete resolution, it is Important that the Parties
uphold this Settlement Agreement. Therefore, this Settlement Agreement is
expressly conditioned upon CG&E and the City not formally advocating a
position in any forum in opposition to the issues resolved in the Stipulation and

101747574
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Recommendation filed in Case No. 03-93-EL-ATA, as that Stipulation and
Recommendation is adopted and approved by the Public Utilities Commission
of Ohio. The Parties also agree that the City will have the same rights as
signatories to the Stipulation and Recommendation.

6. This Settlement Agreement terminates at the end of the day, December 31,
2008, or as follows:

i. The Commission, in Case No_ 03-93-EL-ATA or a related case
necessary to carry out the terms and conditions of the Stipulation and
Recommendation filed in that case, issues an order unacceptable to
CG&E.

ii. A court or administrative agency of competent jurisdiction issues an
order depriving the Parties of the benefits of thisSettlement Agreement
or otherwise voiding this Settlement Agreement

iii. The faiture of the City to saEisfy the conditions set forth in paragraphs
4 and 5 above.

7. Before termination of the Settiement Agreement as provided In paragraphs 6
(i), (ii) and (iii) above, the Parties agree to use best efforts to fuitill the intent of
this Settlement Agreement, by negotiating amendments to the Settlement
Agreement that provide the Parties with substantially the same economic
benefit for substan8aliy the same consideration as contained in the original
Settlement Agreement.

8. All nodces, demands, and statements to be given hereunder sha8 be given in
writing to the Parties at the addresses appearing herein t>elow and wGi be
effective upon actual receipt

To the Citv:

Julia Larita McNei Esq.
City Soiicitor
City of Cincinnati
Room 214
801 Plum Street. Room 122
Cincinnati, OH 45202

and

Daniel J. Schlueter Esq.
Legal Affairs Administrator
Greater Cincinnati Water Works
4747 Spring Grove Avenue
Cincinnati, OH 45232

To CG&E:

1017475r4 2
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James B. Gainer
Vice President, Regulatory and Legislative Strategy
Cinergy Services, Inc.
139 East Fourth Street
Cincinnati, OH 45202

or such other address as is provided in writing by the recipient from time to time.

9. The City agrees that this Settiement Agreement constitutes a legal, valid and
-binding obligation enforceable against it in accordance with its terms, subjed to
any equitable or sovereign or other immunity defenses. CG&E agrees this
SetBament Agreement constitutes a legal, valid and binding obligation
enforceable against it in accordance with its terms, subject to any equitabte
defenses. This SetOement Agreement is for the exclusive benefrt of the Partles
and may not be assigned without the written consent of the non-assigning
party.

10. This Setttement Agreement shall be govemed by and construed In accordance
with the iaws of the State of Ohio.

11. Except as provided in Paragraph 1 above, this Settiement Agreement does not
modify any other temis of the Eiectricity Agreements and all other terms of the
Eiectricfty Agreements shall remain in futi force and effect.

Entered into on this t 4 th day of June:

On Behaff of On Behalf of the
The Cincinnati Gas & Electric Company City of Cincinnati

S4L
Jo innigan. -- Vaterte A. Lemmie
S orCounset City Manager
The Cincinnati Gas & Eiectric Company City of CincinnaCG
139 East Fourth Street 801 Plum Slreet, Room 122
Cincinnati, Ohio 43202 Cincinnati, OH 45202

io1r4r5w

801 Plum Street, Room 122
Cindnnati, OH 45202

Room 214
ty of Cincinnati

Ladta McNeil Esq.
So{idtor

3
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c)c.C ^Lm A Nfl ^, ^

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

Consolidated Duke Energy Ohio, Inc., Rate
Stabilization Plan Remand and Rider
Adjustment Cases.

fn the Matter of the Application of
Duke Energy Ohio To Modify Its
Markct-Based Standard Service Offer.

Case Nos. 03-93-EL-ATA
03-2079-HL-AAM
03-2081-EL-AAM
03-2080-EL-ATA
05-724-EL-UNC
05-725-EL-LINC
06-1068-EL-UNC
06-1069-EL-UNC
06-1085-EL-UNC

Case No. 06-986-EL-UNC

CONFIDENTIAL PORTION OF DEPOSTTION TRANSCRIPT
CONFIDENTIAL ERHIBITS OF

DENIS GEORGE TAKEN FEBRUARY 21, 2007 n
0

]ANINE L. M1CrDEN-OSTRANDER
CONSUMERS' COUNSEL

1efTrey L. Small. Trial Attoraey
Ann M. Hotz
Larry S. Sauer
Assistaut Consumers' Counsel

OHIO CONSUMERS' COUNSEL
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574-telephone

(614) 466-9475-fascimile
sniallCd:occ.state.oh.us
hotr..w-oc:c.staiv.oLi.y.4
sauerrEuocc. state.oh.u
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accounts, there may be an amendment?

A. There have been several amendments

over the years on this as we add and delete

accounts to the base agreement. So, I think we

are up to about 9 or 10 through this week

because

Q. Amendments to the schedule?

A. Yes. There is a schedule A to this

agreement that lists accounts that are covered.

And it's only that schedule that usually gets

amended when we are adding and deleting

accounts.

Q. But there aren't any other

provisions in that, just a change in the

exhibit?

A. To my knowledge there are no other

provisions except that. But I would have to

check on that for you.

0. Okay. All right. I just wanted to

be clear about what agreements - has. All

right. I would like to direct your attention to

Exhibit B. And that is an agreement dated in

the back, the last page, there are Bates stamps

on this document 1173 through 1179. And if you

000630
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could turn to Bates stamp 1179 you will see a

date of and earlier in the document on

1174 it says So,

A. Yes.

0. Bates stamp 1179 that shows -

signature. Was this agreement ever

executed by ?

A. I believe it was, yes.

Q. Okay. Remaining within that

rJ,ocument, turning to page Bates stamp 1174, and

the first paragraph after the whereas. It's

about midway through the page. That paragraph

basically identifies the parties and has the

date of Who is Cinergy Retail

Sales LLC that is mentioned in the first

sentence of that paragraph?

A. Who are they?

Q. Yes.

A. To my knowledge it is an operating

subsidiary of the large electric holding company

that I know as Cinergy that is responsible for

transactions such as this. I don't know much

more about them than that.

Q - Do you know what the status is of

000631
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21
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if you would do the same that would help

tremendously in clarifying things.

A. Okay.

Q. Sorry. I lost my chain of thought.

You don't know whether they were certified?

A. If I knew then I don't recall.

Q. Okay. Do you know anything about

their current status as being certified before

the Public Utilities Commission?

A. No.

Q• And would your response be the same

regarding their status as registered with Duke

Energy Ohio, formerly known as Cincinnati Gas &

Electric?

A. Yes. My answer would be the same.

4- A11 right. Turning to these

previous agreements for a second. I am on

Exhibit A. And we had a little bit of an

exchange concerning who the parties were to the

first agreement executed very

first one, agreement on Exhibit A. And you

noted Cinergy Operating Companies. Do you see

tkiat?

A. Yes.

OOGE32
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Q. And you understand that to be

Cincinnati Gas & Electric and PSI; correct?

A. That is what it says there, yes.

Q. Okay. And agreement 2, I call it

agreement 2, it's the second one in this packet,

again , and again it says Cinergy

Operating Company and refers to CG&E and PSI

again. Do you agree?

A. Yes. I see that.

Q. Okay. And an agreement in the

packet a little bit, we looked at this earlier,

it's again it's that confirmation

letter that says 2 of 11 at the top.

A. Yes.

Q. And that also says the seller is

Cinergy Operating Companies which is a reference

to CG&E and PSI again?

A. Yes.

Q. And finally the document just before

that which we identified as the Performance

Assurance, or Amendment to the Performance

Assurance Agreement, it has 2 of 9 at the very

top. Do you see that?

A. I see that.

ofl0G32-B
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1191
0. Again you have Cinergy Operating

Companies which is a reference again to CG&E and

PSI; is that correct?

A. Yes. That is in the first

paragraph.

Q. Okay. With all these agreements

that were entered into earlier than the

agreement that is shown in Exhibit B with the

Cinergy Operating Companies, being CG&E and PSI,

why didA enter into discussions and

finally as you see execute an agreement with

Cinergy Retail Sales?

I will clarify the question. Whose

suggestion was it that you engage in a business

transaction with Cinergy Retail Sales as opposed

to the Cinergy Operating Companies which seems

to be the subject of your previous agreements?

A. That would have been resolved

between the lawyers as regards to what would

have been the appropriate entities with whom to

contract to serve the purposes of these

agreements.

Q. So you weren't part of that process?

A. I was part of the process, but I

000G33
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accepted the advice and recommendation of

counsel as to the parties involved.

Q. When you are mentioning counsel are

you referring to

A. M
counsel, yes.

Q.

would have been our

And do you know who the counsel

would have been for the other side of

the transaction? Would it be

executed the agreement?

who

A. I don't believe xecuted

the Performance Assurance Agreement.

Q. I hope we are clear. I am on

Exhibit B.

A. No wonder. I am in the wrong one.

Q. I was directing your attention to

the earlier agreements just because they said

Cinergy Operating Companies. But now I am on

Exhibit B. This is00^ And as you

stated it was executed by It was

executed by^at some point?

A. Yes.

Q. And by

A. Yes.

O0t^C34
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Q. And so I suggested was

involved in this?

A. Yes, he was.

Q- Okay. Anyone else on the other side

of the transaction that you can recall being

involved?

A. I believe was involved.

Q. Anyone else?

Excuse me. Just for

the record I believe that is E-R, not a-R.

^ Off the record.

(DISCUSSION OFF THE RECORD)

A. It seems like there were other

representatives involved for the Cinergy

companies, but I cannot recall specifically who

they were.

Q. TAas involved? President

of Cincinnati Gas & Electric?

A. ^

Q. Yes.

A. I remember ^being involved

somewhere along this process, butI can't recall

at which time, and which of these agreements he

0A0635
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was involved in. But I remember him being at

meetings.

Q. When you are speaking about these

agreements are you mentioning the agreements

with the Cinergy Operating Companies or the

agreements with Cinergy Retail Sales?

A. I am referring to the agreements

that we havemarked as Exhibit B, C and D.

Q. Do you remember a

worked for ^

A. Yes. I rememberf

remember him being involved.

Q. In the --

A. Now that you refreshed my

and I

recollection.

Q. In the Exhibits B, C and D7

A. Yes.

Q. Do you recall a '

A. I do not recall

Q. And do you recall a

who

A. I do not recall

Q. Now, you have been mentioning who

you remember being involved in the process.

000636
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stabilization proposal.

Q. And you don't recall what part of

the year?

A. No.

Q. Between January and July?

A. Yes.

Q. Now,,this agreement, for prqisent

purposes I am remaining on Exhibit B, Bates

stamp 1177, refers to, in paragraph 8, refers

to -- states "^ shall support the

am stipulation and recommendation" and so

forth. Do you see that?

A. Yes.

Q. Did sign that stipulation?

A. I believe we did. I have to,

subject to check, but I believe we did.

Q. Now, you are familiar with the

contents of this agreement; is that correct?

A. Yes.

0. Okay. Do you consider this an

agreement for service by Cinergy Retail Services

to the

A. I have to say, yes, because it

addresses terms and conditions that are relevant

000637
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to the sale and provision of electricity that

So, I have to say yes.

Q. Is the provision of that energy

though from Cinergy Resale Services?

A. Cinergy Resale Services in this case

is the wholesale supplier of the electricity

that is purchased by and in turn MW

is the retail supplier of the electricity

to^-

Q. All right. I would like to go

through the major provisions o£ this. And I am

at page Bates stamp 1175. You are already

there. Paragraph 1. Paragraph 1, am I correct

that this is basically organized as paragraph 1

is for So paragraph 2 is for^, so

forth and so on? The paragraphs have to do with

different time periods?

A. At least the first three paragraphs

have to do with different time periods.

Q- Okay. Let's start with paragraph 1,

and that is for the periodM; correct?

A. Yes.

Q- All right. Now, it provides for --

well, there is a statement here that "M

MUM
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Do you

see that? About midway in the paragraph?

A. I see that.

Q.

A.
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Q. What I have been calling Duke Energy

Ohio, formerly Cincinnati Gas & Electric

Company?

A. Yes.

Q. Okay.

A. Formerly know as the Cincinnati Gas

and Electric Company then. The names have

changed so many times, but they are certainly

currently known as Duke Energy Ohio.

Q. All right.

^ that is something that was part of the

Duke Energy? It's awkward because of the names

as you mentioned. I am going to refer to the

company, the company that provides distribution

service and so forth as Duke Energy Ohio, but

ODUfC9
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A. At the time

And based on the fact we were in a

Given the contractual situation

between the parties, all the parties involved,

and given the fact that we had a strained

relationship with

So, this is the way that

the parties worked out the arrangement to

000640
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Q. I want to make sure that I

understood the word that you used. Did you use

the word strained?

A. Yes.

Q. I wanted to distinguish it from

strange. It was strained?

A. Strained. S-T-R-A-I-N-E-D.

Q. Okay.

A. We already established my ability to

spell.

0. I wanted to find out a Little bit

more about that. Since

A. They are currently known as

And for the State of

Ohio and this system the answer is yes.

Q- So they started

®OU64S.
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CONFtRMA.'frON LETTER AGREEMENT FOR A'CRANSACTION
t1NAER THE CTPIERGY OPERATINC COMPANLES

MA1tKET-BASlEO POWER SALES TARIFf' - MB

SERV(CE SCHEDULE A. MARKET-$ASED POWER

T1tit Confisnadott Lena Agreement and the Senrioe A^
and CincV Operalinj Compatrit6 dated as

the nluturi mYd respEcnVt dinys
the CineW OPen2ing CotnPinies

iner; or requdinII t!x apect teans ud coatditions. of seivice and the
chetxcteristlcs for the sale ofMuket-Bmed Power. pursmn.t to Service Schedule A of the
Cinergy OperouinR Cotapanies YERC Eiecvio Market-Bued Power Salos Tariff. Ori;inaJ
Volum No. 7("Cinergy MB tarifP')-

TT,e fottowing are the Pricing Terms aed Conditionts of Seeviee for the Transection,

eUer. Ciaer^y rve'a, ne., as aatnr for and on o c tn nnaa
Oaa & Eiecaie Compaqy ("COdcE') and PSJ Eatrgy, [ne.
(co0e•ativaly. "CiaRrgq OPerating computies•'1.

Buyer.
Product: itrn erSp anth tSnt amagee or eac o1 houn or

each day provided dtuing the tettn of this agreement. The Product is
further defined by Rourly load shape limitstiona det:aibed bebe+in
the Load Shape Pravition.

Tht awmua► p anttty in any 6our nnE eKh year oftTia
tetm will be as follows:
Year Msattruaaa Hourly Quantity
2001 27 MW
2002 aa MW
2003 29 h1W
2004 30 Mu►
2005 31 MW
2006 32 MW
2007 33

"'6uyw is ctureml confitmutg its forecAated retail loed
obli ion. Aasuel

O'0U642
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"arR'Z3 2004 9:57 AM FR KRpGER CO FAC. ENG. 762 4072 TO 94212764

to A11it tfje IpeEer data oibMl

appliwble recoids as aecessery to emure aomg e with this
provision. Such records shall be preserved
and reWmd the daptioa of tha
coauaor tann.

Any conflicts betvwsen this Conitrmuioa I.atteor A,grtemen4 the Savice Agneentetu, and
the Cinergy MB ttrifl'slnll be re6olved in favor of the ConRsmation Letter Agreemenr.

P.07il1
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I
abR'20 2004 9:58 Rrt FR KROGER CO fqC. ENG. 762 4012 T0 942)2764 P.00/I1

Pfeue confirm your aaaemau with the rrmsxtion tenns and conditions set forth in this
Confrnnation Lctter by execvting five (5) copies of tbis letier and tetu.rning them by the
end of this 6usiness day to the undecaigaed Cioergy zeprcuntalive at Cinaay Services.
Inc., 7200 iadushist Road, Flal¢ace, Kentacky 41042.

Company: Cineryy Servita, Inc.
As A;ene for and oe Behalf of.
73e Cioeierneti Gas dt EEectric
Company A P5I Encegy, tac.,t
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ATTACNM41T A

"Into Cinergy' Productarld DeGwry Itlkchaei>:m

'Inb Cmergy" is a blaleral tnrqitlon for the sale or purcttase of NeebioeN energy. Energy is Hadad in
the fonn of physcai Megawalt-hous schaduNd beturean counterpsr6esascording to speeiec dpmard
penods'. PeAOnnamrx Yn klto Cinergy tvnaaeYons fs seaxed by aquJda<ad dsmapes

t. Oelivary

a. Olliuary is mada iM01he reteiving o0nlr0i arN'a trananRsWn system. Selbrs delly Option of
inteAaca; or by proounng anargy ganeroted hom a soura wlhln the receiving comrd area.

p. The reCeiaing Control area in Into Cinergy QafjMtiria! is dafinad as the high voeagt Sranarttlssion
system operaud by ClrNrgY Corp., whlch olharvWae can be reknadtneC'elergy Trahsnilitibn Syitem.

c. The Cinargy Transmission System contalns eleven (11) 6ordar inerfaces. These intertaces
include: CIN/At"P. CININtP9, CINfOVEC, CINIEKPC. CtNAdJ, CINPSIGE CINICIPS, CINAP6L.
CIN/t,G3E, CINrOPt, CINIHE

d. In the caRe ol in(Mratks Inlemei 10 the Cinergy Transmhsien System, thare are ssveral ent7hes
that own Of contfot gentration iestda the Keei+ing eaIMror area. wNan Csn b►usld in tuHwment of Seaei s
'Into Cinergy" deliwry obUgaGOns, A paniel Ihl of these anllbes indudes Cinergy. Ind'one Municipal
Power AgeneY (IMPA). r+ihbah Valley Power Assftation (Utf'yPA). City of HamNCon (OH7, City of
logansport (tN) and Purdua Unwvrsiy.

a. selners ObPgations:

a. The Sslter ts raquirod to defiver Rnanqaslli t6m eneryy Into uM receiving contra area's
transmfssian srstertlat sny inLSRace desfgnated by the Selbr. Sqler's designation of interlx! can
change da9r.

b. The araibbihq to tl+e Buyaur of Iransniasbn sanriu an the recaiuing Wntlol aiYa's ttansniaswn
systam at a partlcwiar inteAat:a shell servess a txaconditlon o ► SNlsrs destpnellion of detiwry po1M. The
SlNer places no resViGtioM on ffN Buyer ragardUtg Ille OuaiHy of hananlisslerl senr100 to be,used in the
transacann'.

C. The debrmmation o► nmmissfon servios a+aHSblily ter tfy BuyM is made throuph 8uyar's
ponfumed hensm'ssion request rocorded on Ihe rensfVing conlrol arfa's Open ACcess Sime T;nle
InlofmaGOn spstem (OASIS). or by the regionM Iransmfssbn 9rodpdndepen0ent Systam Operitor
(heraaRer reTem:d to as an 180), euyKs aransr7,INio, repueft rordsy ahaad sChadWinO of enargy narst
tresubrnAted to the responslbie transmisalon sWey at the ealNesl time for ttre nzapt of suen sMedulas
atter Ihe 12:00 P M. Eastem PrevaRing T+ne dadarotion of seneduiw

d. The SeNer is not releesad from his deflvery obqgation b the Buyar. Nthe Buyar is unabk to ob(aln
tranarrnssbn sarvrice on Ure receiving oonlrN ares's trdnsmbsloa system. Shouq trensmissron servlce

• Tne vrodud NsCbreA rw Mergy ir 6,m cnrryy u^atlnw isFrm. whhLlaLeA+rd I>enspa-.
= TneR *a d-oumsunees s+Is ekWs w er nomr+m yaeniroym eprnt aMrn M W naad M iianer+aswn erylabilYr. p4
can nwA -n .sk io en lo9@r lna; OoM'ld M seoee Of srlkrs iespp*099u n 1nq' Vene^piern t74e tlr Cf

000646



nor be ava,labre to lhe Buyer at the SaNer's designated rtar(eae, the Serlv shall be raquwed to marte one
of Ihe fohowing delignallons lo bte Buyer (1). an arpernala ;rqlrraoa for wh)Oh Mar4misai0n s@rvke is
avaflabre to tne Buyer. or (2). a penaratfon source Inside the rKdving oonrrol aroa for vhich lransrnipion
servrca is avaitabk to the Buyer(see Id),

e. The Serhr a respqnslbla for sacurMp any transmission sarvfos or intett6oe capach9 reoWred to
da6vsr flnanc9ally tkrn energy trom the panenlhQ sarRCe into ths raaivmy control aree's tiansntiasbn
system.

1. Sallers obFgaGon to delivar eneryy to the Buyer is not ra5evad because of: (1),lnsutfrtiant
Avaitat>fb Transfbr Capaohy (ATC) betWaen the recehrirq cantrdl arr and adlaoant omlrol areas, (ZA
tranemissian senrice ourtellments at SallsrY desiqnaMd intnrhte, 13). Seders toss of tranamiasbn
serviaa, or (d), Selkrs loss ot qsneratbn sourq. In tha event Se1er Is unable b deTivar eMryy to the
Buyn. SelMr ahatt desgnate an altarnate intarlaee or soure! ef genaealWn inside Ihe aotivirrq oorrtrd
arp by whirh Satlars defwery obiigation aan be sattslisd. TMS provkion Is applio?ble b day ahesd and
sacw dsy (nnsst:tiony,

g. Satler is rGOhanslole ror any addlti0r57r trarl3RV{flon aLichefes Incurred t7Y the blf/er h1
connaction with SetMr's Adurre lo deWar snergy at Serkrs txevious inlsrfaoa dasipnatbn(s). Shourd this
arcumstanca occur, Syesr Is ebtlqatad to oompensab for Buyer's ineren+tntal trsnsniission costs, andfor
essoc ated conpesdon charqes as a reaut of Slllers dianpe in Buyer's point or receipt'. in the case of
sarne-oay ourtaitments, Sellsr fs respons7Me far the wis!!r of, (1). Euyers houdy norofns, t+ansiNSsian
syslam purchisrs over ttra durabon of Ihe curtasment ar (2), SeYerLhaury IransmissiOlfaOGts incurled
hem the delivery of energy to Bdyers point of dabwry,+Mien by mutual aprearnMl can iicNde srry
transmrsslon purdraees outside of the ncalvinq control arsa. For dayahead Iransactione, SefMr 1s
ntsponsibb 1ar s0 additionai recehnnp control ana VanpNssbrr purenfses. atfribukd to SeUr's dsange
in Buyer's Inferface desgna5on(s).

h. Eucepl flar the condltWns referenced in Ily, fhe Seller is no: ratpbnsibla for trsnarnisaion aervice
inaide Ihe reoaivinp control area'e Irens/rY68rOrr fyetam, The SOINrs darlvery obligation to the Buyer ia
Iimllgd b the transfer d anerpy to bte Buyer al Ihe SaBar's deugnated IrNarbcs. Seskrs rsspon6lbiiy
does not extend beyond the Buyers point of reeeipt.

Ill. Buynrs oai0ations:

d. The Brryer has tne obugatlon to racahre Rnarraaty thm enerpy at the Intarl1e dssipryted by pn
Seear

b. Should na trenemasion sanrioe ba iYeitfh to Ihs Buyer at s particular inlerfaoe desgnstsd by
Ihc Seuat, d+e BUyer dn raquire ln! SaaQ.r to rNee dafvNy b Mtether ifl0arhaa. SeUeYsaption of Buyers
racaipl polnt (Rafer lo Sallar'^s oWrgatlons, sections frb and Ilc).

c. The srandard af avaitabRlty ol transmissbn sevice to Bp BYyer at S811et•e deaifp+ated interfare is
appscabk lo twlh CKm and nonfirm traninrssion ssNiea No nsyuiroment rs msde on the Buyer to sMest
nrm Iransmisaion senice over nan-Brm serv,W. Nowever. fdrowinq deslgnatia+ of irparioee by tM SaNer.

' in tns easfr uf Gmqy. cafNren dqrpM rtr:r I. suMr arr M^Kmbn eedcmwe. oean muaaY sy nrt unYwneq sNeOu" Of
9uvr+s ln^qy en G^r^erqrs 5oe t^W r,^rtcnryny Ino) rqw^tisLOn ^ie KIM. 7rn rail/bn waua 01 eW b SsMrS ranre Oq
0nanpt rn auysr': anhr al e'e9 M1pn pnr aMy ar rrU GrMqr 11111nNFY3fiDn Sririm b et! aih0. tN C'tirp/ TanrsrcFon
Syuern h eiaaonnfded w ant/al rear an Ow Eatt stla in OrO. Kq eamrer arptl en nK wYp Udo in hqiw

F+ge a er i
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guyer a deCISOn to pUrch2se and utYise non-firm trarpmis9iG+sefViCe can C7rl1r sinQYlar ConseqUentiei
tiste for the Buye>'.

d. Undr mutuaf agntenrnt,lhe 3s14r can mi ►lgau tha Nfed of Buyers conse4uenlial 60 by
nxrving the inter/ace deaignation for the Buyer, 8hotlld weh an aorommodatlon be made by the BeIMr.
the Huyer Is reSponskte 1or ae oosts sssaciaNd wih ne+outing 8elbrs energr Eo tM &ryefe poM+t of
receivf, induding ShclNS intrernental b7nehdasion aub.

IV. verfot7nln6e

Counterparty pdalmande in "Into Cinergy trsraacllms for erorgy it excumd orey ay avenl of ferep
meierue.

V. 8ager'v; Non-Perlonnanee

a. if the SeINr ralts to deiivn enuqy, qt! SeNr fheo be 11eMe to me Buyer hr Buyers reaaonabty-
ncorreo finencial cest of nepqefng the enmgy tM 8eaer h141d to ddMr.

Vt. Buyer's Nol►Verfortnonoe

e. tt tha Buyer faile to qke deGVery of tha energy, the BWer ahae be tiabie to Ihe 8eltx for Seeern
reasonebly-inaread Rnsntiel lass {n aonnecgon urNh $eaer's elbrk to reseli te txlergy that the Buyer
iaik.d to 1ake.

VII. SCMduling of 8nergy

DoiM wesdhaduleo by tiM PM Eyaern Prwsirsg 7ene, one busineet day ahead exdudlrg NERC
eoGdays.

' Con.eauanlM ,tk eured tM ne Wwrp«eicianMeWr'r nsw#m YaaaIwsn sw.in wa ee i4NaNd Oy tvq anrnoNa:

! 11 t^+C+e 11v a^ribh7i/y of Ann tneamiiw^ .snl^a at Ine Iine ut Salah rnMaoa de0ynatlon. ne auyar deddss 10 wuhpq
namnnn xaramhAOn wnb euaqn CY+Npy ra s eK,wryoepaso+ae.nuntam A Brwlrea^+e a,aurendevalap mh^ae a
Cnney. ana tee aaMrs use of ronrrm t,antpiWqom eaMa tneuyh CMqy nusas Ine tw^w nctlerl Wensn in a oamd aea
ndrsnM b proqr le aunR IM bryara tnmmrc:mh aaNrw at a CNwsy syman bemv 1MRaee, 6van tneusn tlr tayar Iwu
} rnngy lor Aw trnrenkvon fian tlrf Cawfft gadp to tne a01N of dlh.erY OarOaryla. IM rN9en fOr eH BuyM'a ophUMya! Is
ptnbuNd to pN pua0iy of beraminion 9orwpe uqy M r`Mye^. tn p:seRatlpR 04 aNa's Mirey ahYqaeMK mM. Tne avfM
Aac ava3a6N ae^,p^ohsien aM la abb b Mptyf nr Saarb anspy Ime qneieYSdefa enelrw d inlMaes ep n0 Mhal on
anyn'a eanNqwntlNtms.

(I) TTO BVya' k^[ ublf+kd nOMPnI aatqatitqipn Noyta fya roal day entlqy nanfaEpOn. OIMAaCbls to aeoy0e to Om
panynit^.Wn aMniOe whM ndllaE by IM Ciqlylr 7ranpn4a100 ayytan of annONrWds I. IICIMa d a0nA0n halyry/aian, pye Ie
,Km.s,ds.4sarm,xaron+swnqadum. alq4ynuNeurplayanleeur^gaarunnbis+wupgiaMronmunsmaNe^
beroia a thYd v1RY is abwed I. awUay am. tqe 6uwrCn0ae0e nef a Clqnpa Ine OuWeqr OrNa traMnlsrqn. Om ae at'swnplkn
OiOt I. Sn" u m0ulief Is ehOnae AtleA01,YINaiqrMpn yn0ar Ndt tliqnwtMOC OntM. (MOnGenla SaM'atlMMery QCMeaMn
ts mat 7tr Sanei is uber no abllWtion ta aaqnaee riahN Inynaae a to rlOueqr Ilv au f«.
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PERPORI►'fANCE ASSURANCE AGREEMEM'

and Cinergy
$ervr aC xIa Qefiware corpoiaaon og on behall of and as ageat for 'I Tw Ciaciaaati Gas
a[ Eleecric Company (`CGbtE"), aa Ohio corporation aad PSI Energy, Lte., an Sadiana
corporation, (eadt a"Cin.etp Operating Coeapmy") and collectively, ("Ciaergy'}.

WH$R EAS^ is a Cenired Supplier eligjble to supply electrieity pnrsaant
to N+rioua O3uo utilitT Conomer Choice Progratas, includinY that of CG8[E; and

VPfiF1[EAS a approached Cine regardin sre to
procute w^holcsale eitetgy from nergy ia order to me retar^d oblitatiom
toMOPursuant to CG&E's Customer Choia Progranq aa

VDF4ER:EASand Cinergy desire to entcr.iuto a cenain Confirmation
Ilrrer Aueemear even te errroith wberebY the Cinenrn Oseraiiue ComaiuiesM

as more fully desvi6ed in the
o rmation Letter Agreemeat, parstuat to tfie "Cmergy Operatiag Compania Marker

Based Power Sales Tariff FERC Elecrric Tariff Origiwl Volume 7" (tbe "Confrmation Letter
Agreeasent'}, under the terms and conditions of the Confirmation Latter Ageemenr, and

'CCIiERBAS, Cinergy's rrillingswr to cater into the Confirmation Letter Agreement
dued commodity risk is Arediearad uvon the facr that

WHEREAS, Cinergy's adliugnea to offe rice s ecifud in the
CoafirmuionLetter Agreement is predicnted, in parr

VD HEPSAS-Clitt is un.aillin to enter into the Confirmation I.etter ABreemmt
unl

NOW TIiEREPORE, ln contidention of, aa iaduce ent fot the C'tnergy
entering into tbe Confirmation Letter Ag,rarment, eby eavenattt
and agree as follows:
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1. Performance Assattassce:.

(a)

(b)

(c)

(d)

agne w" Cmerq sn

purdfine& wathrespeLYto tbeCDn{ILmaG . r

LhReOo, (L^ flot t0 itpend Cr mOdlfy i ^1 a[tta^0lr

Lh]L^ i[! HLhRtkirll reQULLYdtO

dtEneme^st (ind for ^vlsich p rnaaa ss not mnssed in accordaner wuh the xeas
respeer to energypur ou

to bdly andsmt t of she reao7 wpply
sgreeneotbatve oids

1
and aAi of, a[Id C10^ rlot t0 rerml^ate or repYd^O

ew1 A`re®era us braeh or dsfialt theneof Gachad, wmhoat lsmtaioon
asty re^eaion or ' aexqwsc in a baekmptcy

pmeeeding in•okvin

To the easrst RJipquialus or orherwi+e forfeiri its '
ceal elemic es^ as refaretrxd abo.^e. and speeifiaIlr ton^^
baeomea banknspt or iniolverrc, or other+uese teiminses ia busifm operioona snch
sh: it a ussible to coarisne performmrtuader rhe C-0afirmaseoa lemer AgreemaoG
or otherwise fails to perfumt iey of a obli tbe Canfu' ^uNios J,,aaer
Ag^e^t so as to m E of De to ivatamea P4Yt^
of ol[ snania o+red to CSnmp^ w-A Ca^{uauaon Lemer
A u evidaac Guarmry of eam dste hawidt made by

^tbe be^se8t of Cunerpr Serviees, Is+e., as agent for and on bdsli of The
Gas ec Electtic Compaq and PSI Ersasgy, iat.: Ptovidea, hmveeer. that
n t eh moairs to the etsesn a Aepiaeernen Raa$ Provider

mses rig6u md oblipdons uader rhe Con6rspuiaa L^ter
Agreerncna uvnety shall su^vive any sucaession of renil provider.

agne to provide Ccterp. aah icaess to aiMenerYy
merer an durin6 dte tarm of the CooGimarias (,ettar Apeetnent.

Notwidss<usding any of the pmvisions coatained in this Agreernast, none of the
puties hercto shalf be liabk to the otber for any iediraa, apeaial, ieaidarnal or
rnnuequeodai damiga wirhrespaet m any doisn arising bemsnder or uada the
obligtiau pursaam to the Confinnat[on Latter Apreemeet.

z
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(e) Fot t^ aeroolt md the CoaSamaioa Iener A

Z ?enm, Yhic Agaeanea sknll uamisnee on the lou dsy of the teem Rwcified in t6e

Coafmrotion I.ecter A^eemeca

). N. da^-(a) Afl nouae+ aod aher aommwnienione aboac this ABtcemeec mnss be in
vri[^, muec be pren by facwrulq hufd deG+" ar oveemght caunier seevxe and mus be
addresred or directed to the respewiw paties as fopoars

If to CGnerv , to:

C;oau Services, LW.
'Lhe Cioe'vouci Gas & Elacnie Compaor
PSI Enav Iae.
rJo CioerpCotp.
139 Emt Foutch Stras
Cinripnaa Ohio 45202
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Notius ue effecrive tvhat amatly rece'rved by the party ro ahich chey uc gven, a
evidenced by (acsimile tnnanissoss repos<, rriQen acknnvledpnast or sffidevic of hond deGvery or
courier reeeipt

4. Represmtations and'OVameties. The pardes represear ond woemt as of dse due hereoF
shu

(a) They am duty oesuiized, v44 mustingg ud in `ood sr+nding undr the hxs of tlre
jurirdimon of rb6r iaaorporation and ha.re fo1F pover ud leg^1 egbc w wcvu and deliwr this
Ageanrnt arsd m pafotm rhe prwirires ofxW Agteement on thair part to be perfamed;

(b) the e:ecucon, defivay and parfo^n-^fe of this Agtement have been aed rrmain
dulp aucbosizad by aU necessary corporas oeeioss and do tmt eanuaveu aay provioon of Its
ccrrifioua of incorporuion or byla.ss or s:iy 4.r, segaheion or mncremel sesrsicdon bmding on
than or their sssats;

(c) subject to aR neaescary regtdecoey oppraral, aII consents, aKhaeindons amovele,
rag(smmoas aad dedaruions reTaktd of the dtu esewsion, delirery and perfomnaee of ti6is
Ayfeetnest haw been obninedfrom or, as c^ crse snry be, filed mltb the rekvaot pohcnmesst+F
autho»ries baving jmisdiaion and rmsein in full forae aod effea, and a0 candiriant cherwf have
been duly complied wirh and no other aeaon by, and no notior to or v'sh, anr governmeaal
audsosiry haviag jroirdcsion u remend of swfi er;onofan, ddivery ar^oaesoor

(d) titiis Agteetoess conuitveea the kpl, vsGd and 6nding obfipnars of the
hereo essforceebk ae,tists thees in ucordanae wieh its tam^, enforamresr baeof ^ be
fimied by applimble , snaoloesx^, rea^aaiaaoon or odser ssoierla^sse afleemng the
enfortensent af creditors' ' genermll7 a' bY g°ws'T e9uaY Principlesl

(e) thst, to the bes of sluir le:ro~kdge, at rhe cime oF dte exeeution and de6very of tids
Agreesnern, norhine (w)aher 6nencid aonditien or other cond'aion) exisrt thx woWd ienpeir the
obtiganons atd liab7iaes of the perties hereuoder;

5. CAoiu of Lar_ '17us Agreaneet shall be governed by, u,d constn,ed in accordonne.ith
rhe 1zStare of Ohio.

6. Aui^rmsent. 'This Agreemenr shdi be binding upon the pasca, their respeeriNe nsecessors
and usigns. md shaD inure to dse baae6t of the parciee, and the'sr respaaive sucxuors and assigas.
The parties mar nos assigs< rbis Agseeaimr or delegeae as duaes hereuader wichout the eaprets pnor
vritten consan of the orher puties.

9
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r
7. Amegdwants. No zerm or proviaion of shis A;ceemmc s6aU be uncnded, modi6ed, okaad.
.nived, or supplememed accepi in s.moag sigfed byde pama baem

S. Miscelleaeoas. (a) Thiw Ageecaefs is she entioe and only ap+eMneu becweeu cfrc parues
.iuh resQea m cha subjeec maRer hemfu^ rnrc of the ConHrmsooa Laaa Apnemeoc Al
mpresennriow. manacmes, weemena, or wdaciluay herecoface or comempexxaeeudr made,
u.hicb ue not sec forth beiein, nra superseded hereby. (b) The seaioa heading cosr+iecd in rhis
Ageeomc are used for conweieoae of reference oulr awd na to Cimrt oor modifp the nkaanrs of
chis Affxme=
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• .02/12/2004 12.22 FhX 6192250874 CONS7ELLATI6N NEIENERBY ® o06/009

IN WRNM WF•tEREOF, tba Pactia have saumd this Pcr[orcmaua Asaueaatse AWreeeaeat to
6e execuud in their respeeEive corporate names and by their duly aochwized repmpLEaciw as
of the due firn a6ove writtea.

Namc
T•nle: mom

CINERGY SfiRVICFS,IING
AeA4ra(orandon8d:ilfo6
The Ciadmisi Gae & Eleenie Company
PSI Eaarap, Lrc.

I
teph W. Touwint

Vice President

6 000654



I
t

a

I



® 0031009

2006

d

3

SW WW wO[ dwder ® ymwgbmtmaiVl& iWM

yYl^p̂^Mif̀ ^̂yyM^M

^ ^&R6mlk

bg

oocE^^

I



.02/ 11

0

CONFIRMATION LETTER AGREEMEKI FOR A TRANSACTION
UNDER THE CINERGY OPERATING COMPAMES

MAAKET-BASED POWER SALES TARIFF - MB

SERVICE SCHEDULE A. MARKET-BASED POWER

i

.j^ mtaooa► Letter Agreemem and the Servla Agreaeau^et►ueenas^: •^
nd Cineray t^perating Companies dated as of

^et ematt") contthr dte mutual aad tespectiiie tnge twcenuto
tlte Ciaergy Operadng

IUMMPIMCS iflc oerzas end conditions of serviee
and the chaeacteristiu for the sale ofMarkat Based Power, pwsuant to Service Sahechile
A of the Cinergy Operating Companiea'PE'RC Electric Msrket.Basod Power Sa1es Tariff,
Odginal Volnme No. 7("Cinergy N!B taritP'.

The folloaing are the Pricing Temu and CondiBottt oTSr:tviee for the Transution:

Selier.

eaeh day provided duriyg dta tam of this agresment The Product is
llrreher daftaed by hotttty lofd shtpe iimitations described below tn
the Load Shape ProvisEon.

Gas dt Electtic Compranr ("CGdtE°? azd PSl Eragy, Inc.
Cinerg,v Serviees, JrK., as aIIent for an on bahalf of The Cineirmad

co va Com es .
Buverc
Prodact; Fiim bmu with iqmdatsd Dymgea for each of the 24 hotas for

Quantity:

HoorlY Qnantity stated above in.my dom
If the Bnyer's mega+wtr how connanpcion exceeds tix Maximum

Tht Maximum nutrity in any po,a during the Temn of tEw
comract wiEl
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APR 2d *2004 9:56 RM FR NROGER CO FqC. ENG. 762 4012 TO 94212764 P.04r1i

0

Any conflicts 6etween this Confumgdon Lertar Agssemeat, ths Servicc Agreemeat, and
the Cinergy MA to¢itF sbail be molved in favor of the Canficlmation Letta Agrcermnt.
Piease confimt your apnemsnt with tbe ecaasaetion asrms and conditions sa fonh in dtis
ConTirmstion Leieer by exaauting five (5) copies ofshis teteer +rtd renmlfipg them by dte
end of thls busioess day to ffie undasi.gued Cin;eetgy ttpnssanrative at Cinera 5ervines,
Inc., 7200 Indtutriai Road, Flaaenea, Kentueky 41042.

Ct>rtomer: Cmnpany: Cittet67 Serviees, Lue.
AsAgaotibraadanE

Tbo Cinc9anati
yd:P
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ENERGY SEkVLCE AGI2gBMEN'T

âaV^le sod with ft ams relisbilhycm pta^t m e twn savioes uadet the
cUtesA6 tequltea by law md mrd.tim, aod .athmisa the EDC to procvsd with mmummt oL taa mtppty d
elecujkty tm ths Acacands) ( u defittad io Seedoa 6 of thb A`teentoeutk and far whleh ft Pssia bwe saead to u
falfon6it:

to tarne as CadBed Retdl IDeadic Sapplhet
txvias far t!s /ueoaa(s)

vdlt arr`e aod be nspmrble fcs
mmrdia+tuaq asaf®aim-ud

set. as 11 deant mmary. fim dme to
m!ts EDC sud atbet ®atpi tttppiktie)--R.- . :u w wllorizea tecipieia a euneac aiu ar^utwt matay and auSe eWt Amp" Ltw 1W1

m+pamklhNtY ft psysut aaY amuants avted to 13aC. I'ht lldtod ytaey du-cdW abm a1Mp bt
i^^bfe and exelutive fat ths temt ot tbs Agnetmat. Aedrr, tuab tinidd s/t+aoy ahvl tt cmW at tnavit bt ths

d say otbr doda ofikoW tc^ iecludint ray dntiss, wbkb may o6erwi4a aiu by opendoo
dkuf

41
]. kiQER[iY PRICE SCIMl)L8 1^ tbe capac4y. eastp. fostrastin^ sebadul^
idll[nq, aaomd:dm aod mcilluy aenuee tsoolud'oY easpr senia) provided aeder thn Apeement tetms
in socatdannoe with the atncbed Sehudak A. 1Le r^atds^ pdw d e0 mevbts ab1l. exoept aa athts+rise
expnasslystrotdlndtisAgteemeaL6tcladeallcaas ' Ihuptotideaafrervicarb - iWOttaJ tlds AIIteanetu. ioeludt4 bte uo[ rimited to uusatoeats. and/at clut^a tdatiap to dte setv a ta^
uader tLil Ayeemeat.

to

andl*y svrvias: md Itutrkox tetvlem
the fWlowing tavktt fot the AeaounKa7 tLjMV=cut af

m ilt behalf Rd to sat exciadve mwyer
set fanih on Scheduk A sed ptxsa tetms cf thk Apew=#t.

dme tp ptavide wc6 asvieas fcc We Aaouut(s.

9. ^5'ERU ZLa mm wii[ coaaueow ca the futt dry d the EDC bift oyW. baptrdag as a abaot tba SwItdt
DREe( fat the Aecaum(=) liakd m Schedale A. pmnided. bove+rar. fbat ^wmmt at wrviee is depmdood apos
omel eotoUmeat,od axcptance d tbe AccamE(s) by tbo MC tmd miq aad apua tetlbu af the E)C
bill"cye)s aorclu8ios m or afoet ths date tpeeiflad in Sobedttk Au to esab aaeh }

u
4. -'INVOIt7N0 AND PAYMENT. hivdces arID be iwed toraocadbts to mmebly
bittlal cyok. Sub)aet to applfnbls law and tajaktleo aad ^mku at'S^wLs io pwids
a slu* bia fa acb of tbe Aeeatm(s) Pot amam^ ^ thb ^
db+aet ali psyamts oekaed to ekattlei xMar wi s d S ts to aseA of ^s sj
setved undat tbts AVr®t to. sud sbsll lmmedlatety duy dtepws wNh tir remme
LAlad pIY My Pddoe af ths Invairaa Any nmes billad and oot yace(ved ^
witl m e

40009"
} aladar drys d iavoia may bs aspseed s lem pKyuotet chsp of mu sad aoe batf paamt (1

pc tooath,
^'x

S. -DBFilVIT[OIVB, '1'OtMS AND 1VOT[CE. Gpknltrsd tams sWl have tlr mamisg pmvided.ia ft
AReameut and ot sund m ft socmtptny6M COuerd Tams md Candldom i4ooepomted baefo by temmm^. All
aotiros, tcqupa or eppovak mqubed bmetnder that be la irtit9aS md amY bo deemed =Iwu wYa tecsived AII soob
noticas.@all be deliveud pasaud)y nrby hcs0ik uotbe bdtessa ptuvided bdosr.

4L &1VROL1.AOM OF ACCOI1W7Y3b rcqaem ptovide iaNst ander tbe esms of thb
Agxmtat to ft Aceantr(s) idmtiRed m Scbedale A otd aCapE[1C far amaammt C Aecutmt(s)") m t!u
arspectlve 9wi=h Data(s) identl8ed m Schedale A.

00U66®
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C0'3,9Wd 11698 SZi: 4T9 vN:TT t9Bt 20 MHf

7. CUSIÔ MBR SERVImul mqmt ip6omatim mgµdind ioe iuvoice nr raviae by
eslllnd coll•tme to eomu.t ih EDC in the eveet of an aoerimcy. Dawer
wMep awimdurn o uemtmba^^-

R ;CLT&I3ATIOI6. The emn ml acndidawe gRpcMed m ft Apoemnt. tachdinx ft OaKad Tmns and
Caoduiam ud 8el:edule A. may moc be titned a modlAed od my addlNaq modiIk2dOO ar dtaiuim Ihe[ew Ura ba
void jiad .ritl:pa et'&ot. lliii Atmemvt dha8 be v' e8aet cobs rm &rrp Riee 8alyduM beee
exatIIed bye Nd p^ovWed caaapooft to tiif Apeemeit and db
Befineooe NMM aatad habw.

9. i4II5CSLLAl9EOLJ6. affmt tlrt it huse^d 1liiApeemt is it aaqtatyaod dyt it apaa^ ta pr^se
rervicm ^ t ro ft arme ^nd caedlliame emnlmd herete Tlilk ApaemepLu been dcd6d by

ptatiat uead:e^l^ ilrll nat 6e e^tned ^pkat atLerpuyy u dnRtvboth

Add^:

Apmtina:
Fs
Dqdm

abmYa_

s.^ Tet^e

I1p..mWer Nalwu

fflw

s
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DEFIIHITl4N8 AND CENEIGL 'J'BM UM CONID1TIDl^
^

I.os the Patty to this Agrmmaat that cootroh the elearieity pLtaehass far the AeeautH(s) ldendEad an`.

f
"EDC!`taesasebctric distobatlan ca®Paay. the PnWic ulilky emt+dlliu{ t6a distribofim sysocmm teqahed far
re8able jeli dty to the Aecaaat(s).

"Boergf Chatyd' nnsna the caots por ]dlowatt-bnur Boasy Pkice ideotJ'md a ScheduM A s. to esch of the Accotml(s)
which umaoot includes ssras®dLts rehUoR to ft sesvka provided to LrW tods tbhL Ayeemtsr.

"Saesg Ptia Schadda" rmatn sha SdedLtle A inearpnrated u psrt at dds Agreemeat .ad providnj se Hepisdan
D.ro. Acoomt(s). Switah Dste(s). applicabk EneW Ptia, applie.hle Traasaiissia n ad A.dGny 9ssviea aut.
NewBnetipr Refaence N>eaber idenufied an this ApeemmL a Neuabmrp Counrot Numbes eatystpoodo[ to dis
Agmm sad such adter Infaematkryas may be tequirad by NawffimW thmem

"Psroe' + ' mesns sa eved th.l is na wilLio tLe reaswrbk eoatrd d th. Pesty c]ai.ios snpeolhm PCldmin[
Puty'h^^ by the e^meio d due dllireoa.. the CJ.Itft P.q Is m.6b to ovaoamr or ebtda ar cauae to be
obtsime# a su{nNtute peticLmmee themfor snd >b,i1 aot be deeaqed a bteroh or ddaolt wd.L' dde Aa[emeLK. F'otae
Msjeuq^i.ioclada hut Is.a liodted to sets of I3od. axidal, strikm starm^ ft wc. Ooad. anh9o.b, drll dismraem
sabota^ fscility Gilrse, heeaE.¢ af eqLtipr.e+K or mschiouY. catailmw a< supply by ar a a tesat of ti. EDr,
decLr4bo d etaerSnocy by the ISO. rqdMOty. aLbnhdmadw, or 1e&Whe aafoe, or.etioa ar rnsrut by cao ►t adar
or earemmem.! uutharfry: providsd, howevar. Fonx 1Najens. is oat iateadad to apply to a ch.ap m ntsrbt prkw a the
supply of elewic powa sad enetgy aot.risoy from.a evaLt idauRGed heteiiL

'7g0"'6ssos Iadapeadeat Syslem Operrar or ather eetity eppawd by the T4daral Batrp Replatoey Caootissiaa as
admizdibrb- tr^ssioo reBsMtfty and eooLroL peoridtaa a ncaaoixed power atchsaSe or opa.W= a oPoo tn.rlse
whdeoosx^y e:dnoae.

J"Part^Ua.Y' me vWatl^ a aoilectivety
,^^33Da

d.ft af Srt deIIveeP of elrehicity to ehe Aocomt(r)ltssed an SaheiWe A. Swimti Data ate
KquwNd yy t the dme aD .eeoatrc ie eotoRed oo EDC's ddwey esrrke tar1% an sssiseed by BDC. sad a»
subjeet te e aa1 awUmau af Accaoa(s).

IY.1 Pa7ravor .od sMbg Cyde. Fmh mvoioe for smoLats dtLe t3ia AVeasoeot sh.Q be dae md Psy.We by
^ dLe dace of suc9 aAthmt aflser a redasGoa ar.Lq kfod.^slrU pay my. wdi.paaed peelm at that dme.

potnpt aritoaa oabs at ;n disPM ^^aE ny P^^ Any st^a hd^lid aqd not raadved by
witLln twKUty (20) ahmdar days d lavoica shal be wtomstleatly resrad . Lte paymmt at aoe md

(isAr) pa mLath. Ia the event th.t r L. PaC Is oaabk m proantw timdy mslw ta ^ts
^9 ^ an athuased biDia= paamaers aarR sueh thm as rceuraa tarnr tadt aat lr

E Is deaemLiood th.tt any mamts, or mbtbod of abnioior ar procmdras msut dats hu a
b<ve hsisn entltled oo adjust bilis bsclt to the lutmr ot the poiot in ttme !n wlreh thb etra(.) Mt
ocemte4 arLwtlhe;pL^r[oie the Es77C's DUUibm9m SadM

Ll y
n,Z g1gearieiti Pramtremm6 This Apument fedudiag SdLeduk A shdi remsin in tfa fara aad ags¢t t^
the rerat of this Aglora.ed. Th1. m e]eeakky provEid anda thia Agcaax+Lt shaU pw m
ths auarsectio. of rhe EDC's tra.saLissiaa aod dimihaden sysmm pavided howevQ th.t s pro au
omessey distrihwioe ]oaa; provided, however. thrlsMll oot be demed m be in ar possada of aue6
decoidty peiax to deliwry b or by the SpC.

T1.3 EmrqProffie.odMiolm Use Pattiet^
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T2,1 '7tdJosttaeats to Selydale A Cosh. Any changes m^coa multias 6em ' tentlon or
impieatemtsdon cf cuneot or fo regulstaty, a envimameaul aebm being baymd the eaaad of
shW be'dtrectIy passed m vjjj^

ammum mon
T2.2 U'ss;e a Aeeonat Iatotatstlnp ^kaowledOes thst theCon of 9e0tidty 3orv+cas is bafed
upoa ttarle mouthly usa^e e^meoe^ed awe of cowawlaiea or ocdmo(s) idmtifeed on Scbed A.

aodty -of any araatid vntima m utyle aod^epses fo 6eat my eenW. ioaemea tsl.
ssma6le abst;es rawlda^ ftom any wisme in^thiy urs^̂̂ 'elxoie(ly or a^ tate ot of

more tk^n tm petceot (10%) n compeed to his urs^e (weula sdjaaed) cc u a tesult of mKewue inftm m
te" dm Aeeount(s) as rdlecmd m SeLedule A.

T23 >ilpltN[oa at Ilrbft. Ihe llW'Itity of md its d!plsta fcc aay md all e1Wre arieng Lom oe rt7eft to
this AZipasat, indadlad any ewtr of setlm apmtcy. oaotrut, 00R at mict llsbiliqi, duII nat eaemd t)r atnowi of

chtrdn mder its bWt montNy iaveioe dutios the Tatm Notaltbrotsd ►ng any atte paosiaia ef dls
ia ro evmt dtdt^ or its et&Iium be tiabk ter any caeesqumtid, eteaWluy. speeiai, meideaul or

ptmidvc dwa^s. iadudioj unitation. imt oppattunftltu Q lost pt^te: provlded however. dp2 fot pirpopr ot
tLit Adjeemmt and not by way of timintion, aau uid eapenes rdsoed to unallia; wd ptovidiaY ebscaric
powar ild eaerjy tac dte Aceoent(:) ehaR be dmpe B ie the lntam d t!r psttia ebri tLe unihtlm haem
impasa4,; a+ esnrdiu imd w mesaate of temediee be ar8boot te{atd^to the ewe4 s anet Rlaoed dmteto, laoladfy the
ned' oa of any pRy. whnLer sueb nejlideaae be wte, jolat. or eooewtaat, a act{w a poave. To ihe esaeet titst soy
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A. I believe that I was deposed in

early-2004 in this case prior to the hearing.

Q. And who took the deposition? What party?

Not what person, what party?

A. I don't recall exactly, but it might have

been you. Possibly.

Q. Were you a witness in the case?

A. Yes, I was.

Q. What did you testify about? What was the

subject matter of your testimony?

A. I testified about CG&E's competitive

market option.

Q. Under those circumstances you might have

been deposed by another counsel in my office, but

you'll pardon me if I've just misplaced the thing, it

was a couple years ago. Prior to that had you

testified before the Public Utilities Commission?

A. Yes.

Q- What was that case?

A. I testified in a complaint case, it was

Surf Cincinnati versus CG&E.

Q. What was the name, Surf?

A. Surf Cincinnati.

24 1 Q. S-u-r-f?
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management programs.

Q. And those are programs for CG&E?

A. Yes.

Q. And what was your next position with a

Cinergy-affiliated company? The year.

A. In 1996 I became an account engineer.

Q. And who was your employer?

A. I believe it was CG&E.

Q. And what were your duties?

A. I was an account representative and met

with various large industrial and commercial

accounts, resolved various billing and operational

issues with those accounts.

Q. Who was your supervisor in that position?

A. Jim Brewer, B-r-e-w-e-r.

Q. All right. The date of your next

position?

A. In January of 1998 I became a rate

coordinator in the Rate department.

Q. And Rate department working for what

corporation?

A. I believe it was Cinergy Shared Services.

Q. Is that Cinergy Services, Inc., or

Cinergy Shared Services? I have Shared Services as

000670
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for a moment, we will come back to it in a little

bit. I'm going to mark another exhibit, Exhibit 3.

MR. SMALL: Paul, this is not from your

material.

Right.

MR. SERIO: You've seen it before,

though.

Yeah.

MR. SMALL: If you would mark that as

Exhibit 3.

( EXHIBIT MARKED FOR IDENTIFICATION.)

Q. (By Mr. Small) All riqht. Exhibit 3 has

a number of agreements on it. What I'd like to

concentrate on the lines that say "Option Agreement,"

and let me explain this chart to you a little bit.

If you see the third agreement down, the firat three

are all labeled under Party 2, they're all labeled --

The third one down says

"Option Agreement"; do you see that?

A. Yes.

Q. That would be -- that means option

agreement for - And then ycu look three lines down

below that, it says "Option Agreement," and under

Party 2 it says ^ do you see that?

U0O671
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A. Yes.

4

5

Q. And down the chart it has a similar

structure where there are option agreements under the

title Document and then a party's name next to it

under "Party 2." Do you see that?

A. Yes.

Q. Now, you refer to

is that correct?

14

15

16

17

18

19

20
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A. Yes.

Q. When you refer to

are you referring to the

parties },isted under the column Party 2 that are

listed under pocument. as having

Do these look like the customers that you are

referring tc?

A. Yes.

0. Does this look like a complete list of

A. It looks complete.

Q. At the bottom you'll see three lines that

are devoted to as the -- - is listed

under Party 2.

^ You'11

ooos'72,
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notice it's .

A. No.

Q.

A. No.

Q. Okay. There's another agreement that

we've seen in this case dealing with ^

A. Yes, it is.

Q. Okay.
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A. Yes.

Q. I believe you can set that aside.

I'm going to go back to Exhibit 2. I see

you still have it in front of you. That's it, yes.

And I'm going to be asking a series of questions

concerning an e-mail that starts at the bottom of

page Hates stamped 645 and extends over to 646. That

e-mail was from you to and -May

11th, 2006, with a copy to Topic is

Is this an e-mail that you sent at

least partially in response to - inquiries?

UU06'73
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A. Yes.

Q. And the inquiries we just looked at a

moment ago.

A. Yes.

Q. There are many little features in it so

I'd like to go over it a little bit at a time.

There's a reference to Customer Choice, I'm at the

very bottom of 645, "Customer Choice in January 2001"

is what it says. You are familiar with electric

restructuring legislation that was passed in the

state of Ohio?

A. Yes.

Q.

"SB3"?

Are you familiar with the terminology

A. Yes.

0. And that was a designation for the

electric restructuring legislation; is that correct?

A. Yes.

Q. And you are familiar that that electric

restructuring legislation permitted customers to

choose their supplier of generation service beginning

January lst, 2001?

A. Yes.

Q. Now, again at the bottom of 645 there's a

0006'7 4
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reference to market development period. Do you see

that?

A. Yes.

Q. What is your understanding of the term

"market development period"?

A. Market development period was a period

covering -- starting in January 2001 and ending no

later than December 31st, 2005, during which CGiE's

electric rates were frozen and customers could switch

to CRESs, and those that switched would receive a

shopping credit..

Q. That's one of those instances where it

would be best if you used the.CRES because we're

going to get into -- it may get a little messy. Your

reference was to competitive retail electric

suppliers, CRES?

A. Yes.

Q. Thank you.

Are you familiar with a CG&E filing

around Jar.uary 3rd, 2003, concerning generation

rates to be charged after the market development

period?

A. Yes.

24 And that was the -- that original filingQ.

000675

ARMSTRCNG 4 CKEY, INC., Columbus, Ohio (614) 224-9481



29

5

6

7

B

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

is what you referred to earlier as the competitive

market option; is that correct?

A. Yes.

0. And what happened to that filing, that

first initial filing in 2003?

A. As far as I'm aware, no action was taken

during 2003 on that filing.

0. A11 right. And I believe that's the

topic of your first full paragraph on page 646 which

starts out "By 2003." What is your understanding of

the treatment of the company's proposal in 2003?

A. Could you restate that?

Q. Well, what's your understanding of the

FUCO's treatment of the company's filing, and in

particular you make several statements in this first

full paragraph on 646 about the PUCO's treatment of

the competitive electric retail market in Ohio?

A. My understanding was that the PUCO took

no action on our filing, and I believe that the PUCO

did not like that particular filing.

Q. And are you familiar with them actually

asking the company to file some alternative to the

competitive market option?

A. Yes.

0006'7C
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Q. And that took olace in early-2004,

correct?

A. Yes.

0. And that's the nature of the comment that

you make at the top of the second full paragraph that

starts "CG6E filed its RSP" and so forth.

A. Yes.

Q. In that same paragraph there's a

reference to large customers and the term that you

use is "The intervenors represented a roadblock"t do

you see that?

A. Yes.

Q. And in making that statement -- and I'm

sorry, we're not quite done with Exhibit 3, would you

refer to Exhibit 3? Thank you. -- the large

customers that you're referring to in that paragraph,

is that a reference to the customers that we see on

Exhibit 3?

A. Yes.

0. And that's including, for instance, I'm

referring to all the customers here, not just the

A. Yes.

000677
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Q. Okay. And that's what you're referring

to in the second full paragraph on page 646?

A. Yes.

Q. All right. I believe you can put Exhibit

3 aside, we're going to stay with Exhibit 2. I'm

going to mark a few more exhibits, three exhibits.

We'll do this one at a time.

MR. SMALL: Let's go off the record for a

second.

(EXHIBITS MARKED FOR IDENTIFICATION.)

(Recess taken.)

MR. SMALL: Let's go back on the record.

Q. All right. We're going to be going back

and forth between your e-mail and the Exhibits 4, 5,

and 6. In your e-mail you mention, and this is the

third full -- I'm still over on your e-mail, the

third full paragraph of your e-mail, there's a

reference to "generation service for the intervenors

at prespecified, contractual rates." Do you see

that?

A. Yes.

Q. And I've got Exhibit 4 which shows an

agreement between Cinergy Corp. and

that's in the first sentence at the

O(DQ6`'/"8
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very top,

A. Yes.

Q. M

A. Possibly. When I wrote this memo, I

didn't have any contracts or anything in front of ine.

Q. Understood.

A. Yes. I -- yes.

Q.

A. Yes.

Q. And Exhibit 5 is another agreement dated

at approximately the same period of time. I'm wrong

about that. For the company's system here, Exhibit 4

is Bates stamped 334 through 340.

Let's try to do this with the exhibits.

I've made a small error here in mixing dates.

Exhibit 4 is dated around The

agreement in Exhibit 5 is dated around '

Some, with earlier dates and some with later dates?

0006079
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A. I understood that particularly because

theMw^agreements said that they superseded '

agreements --

Q. Right.

A. -- which meaut that r agreements must

have existed.

Q. Okay. I know you said you didn't have

the contracts in front of you when you wrotethis,

but had you ever seen these agreements?

A. I was somewhat familiar with the ^

agreements.

Q. And the ^ agreements would be like

the one that's shown on Exhibit 4.

A. Yes.

Q. hnd then Exhibit 5 I'm showing a

agreement. Is your understanding there would also be

a agreement with the same customers?

A. Well, Exhibit 4 is the agreement

that's associated with Exhibit 5.

Q. Ah, you're correct. You're correct.

They both have to do with or so Exhibit 4 is the

^aqreement, and I think you've said it

superseded the- 2004 agreement for =is that

correct?

000690
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A. Yes.

4. Your understanding of the relationship;

okay.

Exhibit 6 dated close to S it's

and Exhibit 6 is Bates stamped

353 through 357. And that's with, well, it refers to

do you see that?

A. Yes.

0. And is that another one of these

-agreements that you were referring to in

your e-mail?

A. I believe I was referring to this

agreement also.

Q. You can set those aside.

A little bit further down in your e-mail,

the same paragraph, third full paragraph,, and this is

sort of in the middle of that paragraph, it says,

"The CRES settlement was too risky." Do you see

that?

A. Yes.

Q. By "CRES settlement" you are referring to

the entering into agreements of the nature of

Exhibits 4, 5, and 6; is that correct? 000G8J_
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riskiness of the settlements? What did you mean by

the settlement was too risky?

A. I recall when I wrote this memo my

understanding was that the contracts were risky '

9. Wouid you turn back to Exhibit 4 -- I

apologize for asking you to turn that back in -- 334,

starts with Bates stamp 334? And that's an agreement

involving Cinergy Corp. and Sand mentionsr

Is there something in

this agreement which is a

A. I don't know.

Q. You haven't analyzed'the agreement that I

put in front of you, Exhibit 4?

A. No.

Q. Did you ever do any analysis on this?

A. No.

Q. Did you, and specifically with respect to

the risk that you referred to in your e-mail, did you

U0066?
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discuss that feature of the CRES settlements with

anyone else in the company?

A.. No. I just at the time I wrote this

quick memo I recalled someone mentioning, and I don't

even remember who, saying that someone had decided

that the contracts were too risky.

Q. Was that somebody in the Rate department?

Somebody in close proximity to your work?

A. Possibly, yes.

0. Do you recall any analysis that was

performed by your group or any others regarding the

likely outcomes of movieg forward with the CRES

settlements? Some kind of risk analysis or anything

of that nature?

A. No, I don't.

Q. All right. A little further down in your

memo, same paragraph, you stated that -- it states

that "Cinergy entered into negotiations with each of

the parties." Do you see that?

A. Yes.

Q. What`s your understanding about an

additional round of negotiations?

A. Well, I recall that the

contracts contain a ulause that required Cinergy

00G6F33
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that.

MR. COLBERT: Okay.

THE WITNESS: But, you know, in broadest

terms I'm a consultant to Duke Energy, not an

employee in any way, and actually am not representing

Duke Energy without, you know, without their

authorization.

Q. (By Mr. Small) All right. Please respond

to my questions unless your counsel, and I understand

your counsel is directly to your right, unless your

counsel instructs you otherwise. Do you have any

questions?

A. No.

Q. I have somewhat of your background from

other materials that you've submitted. You joined

the Cincinnati Gas & Electric Company in 1977; is

that correct?

A. Correct.

Q. And you were General Manager -

Environmental Services at one point?

A. At one point. Not in 1977.

Q. I'm not going to be making reference to

particular years at this particular point.

Was the General Manager - Environmental

O®0685
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Services for Cincinnati Gas & Electric?

A. For Cincinnati Gas & Electric and also

for Cinergy Corp. after the merger of Cincinnati

Gas & Electric and PSI Enerqy.

Q. Okay. Who are you employed by as General

Manager - Environmental Services?

A. Initially by Cincinnati Gas & Electric

and then after the merger I was employed by Cinergy

Services. The merger took place in 1994.

Q. Okay. And later you were Vice

President - Gas Operations; is that correct?

A. That's correct.

Q. And who was your employer in that

capacity?

A. I believe it was Cinergy Services.

Q. And that was after you were a general

manager of Environmental Services?

A. Yes.

Q. And Vice President and Chief Information

Officer - Regulated Business unit, you had that

capacity as well?

A. Yes.

Q. Was that after you were Vice President of

Gas Operations?

000686
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A. Yes.

Q. And who were you employed by?

A. I believe it was Cinergy Services.

Q. And following that you were the president

of the Cincinnati Gas & Electric Company?

A. That's correct.

Q. And who were you employed by in that

capacity?

A. Cinergy Services. And I might just add,

at that time I was President of CG&E and also

President of Union Light, Heat & Power, President of

KO Transmission, and also President of Tri-State

Improvement Company employed by Cinergy Services.

Q. And all of these corporations that you

just mentioned are affiliates of or were affiliates

of the Cincinnati Gas & Electric Company.

A. Yes.

0. what position did you hold in -- we went

over a number of positions. What position did you

hold in 2000?

A. I became President of CG&E in 2001; in

October of 2001, so my position prior to that was

Regulated Business unit - Chief Information Officer.

Q. This Regulated Business unit, what

ooos87
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corporation is the Regulated Business unit part of,

or was it part of?

A. The Regulated Business unit had pieces of

a number of different operating companies in it. A

good example would be the Regulated Business unit is

involved with Public Service Indiana as well as

Cincinnati Gas & Electric and as well as Union Light,

Heat & Power. So it cuts across operating companies.

Q.

2003?

And what position did you hold in January

A. President of CG&E and Vice President of

Cinergy Services. or, T mean Cinergy Corp.; I'm

sorry.

Q. When did you become Vice President of

Cinergy Corp.?

A. I know it was when I became President of

CG&E. I may have been a vice president of Cinergy

Corp, prior to that, prior to the time that I was

president of CG&E, but I don't know that.

Q. So you would have had that title October

2001 or before that.

A. Yeah. Or before.

Q. Did you hold those same positions in

24 January 2004?
400688
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None of those names surprise mp, I don't bed'ieve

I've read every agreement with every company, but

r.one of the names on there surprise me.

Q. You were aware that agreements with these

companies had taken place.

A. Sure.

0. In this time frame.

A. Sure.

Q. Okay. You can set that#aside. We'll
rs• . .

mark Exhibit 4.

fi

1
(EXHIBIT MARKED FOR IDENTIFICATION.)

Q. Now, Exhibit 4 is an e-mail, actually two

e-mails, and it shows on a at the

very top, an e-mail from

Do you see that?

A. Uh-huh.

Q. And it shows you as being copied on that

e-mai1.

A. Uh-huh.

Q- And this, you're certainly welcome to

read it over, but this deals with them or^

and it says, subject line:

Do you
N
see that?

®00689
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A. Yes.

Q. Were you informed about a process of

-eaching agreement with the

in this time frame?

A. Can you say that again? Informed about

what?

MR. SMALL: Let's have it reread.

(Question read.)

A. What confused me, about a process of

reaching agreement.

Q. All right.

A. No, I didn't -- I was not informed of

what process was going to be used to reach agreement

if that's what you're asking.

Q. Were you aware that there were settlement

talks that were being conducted with the S

A. Actually, there were settlement talks

being conducted with a lot of parties including Ohio

Consumers' Counsel,

on and these were public meetings that we called in

Columbus. We brought all the parties together and

[nquired as to whether any parties were interested in

settlement, and as a result, you know, that process

000690
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proceeded and we ultimately did enter into a

settlement agreement with a lot of the parties.

But it was donei' in the Commission offices

with all parties' awareness and, for the most part,

all parties' attendance.

Q. Do you know what the reference is in both

of these ®-mails to the new item 5?

A. No.

Q. Down in the second e-mail, the one

from -- by the way, do you know who

i s?

A. I know the name.

Q. Is he with the

A. I don't know that he's with theno

but I do recognize the name.

Q. Where do you recognize the name from?

A. I probably heard it before.

Q. Do you know monw-

A. I recognize the name. Don't think I've

met either one of th^ two, although I may have been

in large meetings with them.

Q. Do you recognize him as associated with

the

A. I wouldn't -- I couldn't -- without this

000691
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I couldn't have told you that. If you would have

mentioned the name and asked me who they worked for,

I couldn't have told you, but seeing this in context

it doesn't surprise me that they're with the W but

I would have had to have something to jog my memory.

Q. In your previous response, and I go back

to the second portion of this, it's actually a second

e-mail, the ' it states "Note that

number 5 was added this afternoon at the behest of

one of our members, but it will not be a deal

breaker." Do you see that?

A. Yes.

0. Do you believe this was part of the -- ,

that appears to be a statement between the - and

CG&E. Is this part of the public process of

negotiating?

R. I have no idea what they're talking about

here. I can't characterize it.

Q. It is part of the settlement discussions

that you mentioned, though. Wouldn't you agree?

Even without knowing what No. S was.

A. I don't recall this whole No. 5 issue

coming up. I don't recall what it was. I don't

recall how it was resolved. I just don't remember

©00G92
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the substance of it. It doesn't look to be very

important.

Q. All right. I'm going to mark Exhibit 5.

(EXHIBIT MARKED FOR IDENTIFICATION.)

Exhibit 5 is

r it's an agreement between Cinergy Retail Sales,

oftentimes abbreviated CRS, and, as it states, '

memo' dated around Have you

seen this document before?

A. I'm sure that I've seen it.

Q. Now turning to what's marked as Bates

stamp 349. Throughout this deposition I will tend to

use these numbers rather than the numbers on the

documents, 349 is at the bottom right.

A. That's fine.

Q.

Do you see that?

A. Yes.

Q. Were you.aware of this agreement of the

24 I A. Yes.
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4. When did you become aware of that?

A. Would have been in the time frame of this

agreement, so it would be in

Q. And how did that come to your attention?

A. By reading the document I suppose.

Q. And how did you come by the document?

A. I don't recall the delivery method.

Q. Were agreements of this type that dealt

with support of the stipulation in 03-93 routinely

brought to your attention? Would you have seen those

types of documents in this time frame?

A. In this time frame, sure.

Q. So there were other agreements that you

saw, not just this

agreement.

A. Much like those that you showed me in

your Exhibit No. 3.

Q. Did you see what's marked as Exhibit 5 or

drafts of it before this agreement was executed?

A. I may have.

Q.

A. Yes.

000694
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And were those negotiations that resulted

in the agreements such as that shown on Exhibit 5,

were those part of a public process that involved all

the parties to the 03-93 case?

A. No.

Q. I'm going to mark Exhibit 6.

(EXHIBIT MARKED FOR IDENTIFICATION.)

Q. Let's set Exhibit 6 aside for a second.

If you could pick up Exhibit 2. Do you have that?

A. Uh-huh.

Q. Okay. You may want to find a more

comfortable position, I'm going to ask a few

questions about Exhibit 2 again.

I'd like to direct your attention to what

is numbered as Bates stamped 330, section 5 which

states that

24 ^ A. Yes.
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affiliates.

Q. So if the same people were informed --

were involved, CRS would just know that fact; is that

correct?

MR. DORTCH: Objection. Go ahead and

a,nswer if you can.

A. I don't know. I mean, I believe what

you're saying, but just because one person knows it

I'm not sure that I can say with certainty that

somebody else does.

Q. Now, that paragraph refers to, and I'm

over here on Hates stamp 331. ".

Do you see that?

A. Right.

Q. Are you aware of a process of -- and I

get the word ffm^in this instance, it says a--

re the last three

words of that paragraph.

A. No.

4. Is your response meant to state that you

were unaware of any negctiations with the members of

0,00696
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A. No.

Q. Okay. A11 right. If I understand that

response, you are aware that there were additional

negotiations with the members of the --

A. Yeah. Back to your Exhibit 3, those

agreements are after this time frame, and I was aware

of those agreements.

0. Okay. And are you saying that those

were -- the agreements that were after the.May time

frame and that are shown on Exhibit 3 did not result

from the provision on paragraph 10?

A. I don't believe that they did.

Q. You stated that you were not aware of --

MR. SMALL: Let's go off the tecord.

(Discussion held off the record.)

MR. SMALL: Let's go back on the record.

0. A little while ago you mentioned who were

several :ndividuals that were involved in negotiating

agreements between CRS and other parties in the May

time frame. Was there a CG&E representative involved

in that process considering all the provisions ±n

this, for instance, Exhibit 5 that relate to

®0069'7
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Cincinnati Gas & Electric Company?

A. I was involved in it.

Q. Okay. Anybody else besides you? You

were involved in the negotiations of these

agreements; is that correct?

A. I was involved in preparations of

information, reviewing information, those sorts of

things in my role as a vice president of Cinergy

Corp. I guess if you're asking for someone involved

in the negotiations who is exclusively a CG&E

employee, you know like maybe some of the workers on

the coal pile at some of the stations, they're CG&E

employees, they only work for a CG&E plant, I don't

think there was anybody involved in the negotiations

that was like that.

Q. So the only people who would be in some

way connected with CG&E would be you as President and

also legal counsel that represented more than one

corporation.

A. Yeah, and there were a number of Cinergy

Services folks that did work for a number of the

affiliates. And Legal is a good example of that,

being Cinergy 9erJices and doing work for a number of

different affiliates.

000698
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Q.

A. I don't know what their classification

is, but I would not be surprised if they were Cinergy

Services employees.

Q. Were you referring to anybody besides

that group of Cinergy Services, Inc. employees that

would have been involved in the process of

negotiating those agreements?

A. I'm sorry, was I referring to?

MR. SMALL: Let's have it reread.

(Record read.)

A. No, although T just -- I don't mean for

that to be an exhaustive list. I didn't want you to

think that I had exhausted the list of people that

would have been involved from time to time.

Q. Those are the people you could think of.

A. Off the top of my head, yeah.

Q. Okay. I want to mark 6.

MR. DORTCH: You marked Exhibit 6.

0. Okay, then I'll return to Exhibit 6.

A. Done with Exhibit 2?

u• Yes.

000699
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Ncw, Exhibit 6 I may have mentioned is

Bates stamped 320 to 326 and, again, involves Cinergy

Retail Sales and a group of eorporations that I think

we just recently saw, the same corporations as shown

on the top of ^ This agreement is in the

Have you seen this

document before?

A. I believe that I've probably seen it,

yes.

Q. And when did you first see this document?

A. Around the time frame that is referenced

in the first paragraph;

0. Okay. Would you turn to Exhibit 3 again,

that was the list of agreements? And you'll note the

pattern that I mentioned earlier, there are

agreements in the and then below them

oftentimes there is something listed in the am=

ammum. Do you see the V^agreements, for

instance the second line --

A. Yes.

Q. -- and the fifth line? Did you see other

agreements in the similar to that

which is shown on Exhibit 6?

A. Yes.

©0Q70U
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Q. And are the ones that are shown on

Exhibit 3 for the time frame, have you seen

those documents?

A. I can't say that I've seen every one of

them.

Q. Are you generally familiar with those

documents?

A. Generally familiar, yeah.

Q. And you're generally familiar in the same

way that you're generally familiar with Exhibit 6?

A. Yes.

Q. I mentioned.that Exhibit 2 and Exhibit 6

have the same parties.

MR. DORTCH: Objection. There's about

three questions there, Jeff.

MR. SMALL: Let's have it read back.

MR. DORTCH: Okay.

(Quekion read.)

Q. I think that's one question. Forget

about the superseded part, but the real question is

000701
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did the

A .

i didn't connect it to that specific term

that you were referring to. I guess I was involved

at a higher level. I didn't connect it to that term.

Q- So at a high level the, as you mentioned,

is

that --

A. Yes.

Q. Okay. Who was involved in negotiating

those agreements in the

A. I would say it was primarily -- these

organizations were represented by counsel. We had a

number of attorneys that were involved in dealing

0®0'741-$
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with those. And as I mentioned before, there were a

lot of folks internally that had their eyes on the

pros, cons, and other impacts associated with

entering into these agreements.

Q. would they generally be the same

individuals that you identified earlie

A. Sure.

Q. Are you familiar with a

A. Yeah.

Q. Was he involved in this process?

A. _ helped

Q. That's mo

To the

20

21

22

L3

z 4

extent that ^ was involved, was on

his staff and was involved, sure.

Q. And you mentioned that you were, at least

in background terms, were involved in the ^

agreements; was that also your involvement in the

agreements? I think you --

A. I would say it was similar, yeah.

Q. Okay. I'm going to mark Exhibit 7.

(EXHIBIT MARKED FOR IDENTIFICATION.)

MR. SMALLs Let's go. off the record for a
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Exhibit 16. This also is wit

(EXHIBIT MARKED FOR IDENTIFICATION.)

Q. I believe if you turn to paragraph 2 --

pardon me, I got a little bit confused by two

paragraph 2s in Exhibit 15 again. I'm looking at the

first paragraph 2 on Exhibit 15 which is also page 2

of the exhibit, and paragraph 2 of Exhibit 16. Do

you see the reference to

A. Yes.

Q. Have you seen these two

agreements, Exhibit 15 and Exhibit 16?

A. I believe that I have, yes.

Q. AnK3 is that your -- you saw them in the

time frame which they were executed?

A. That's correct.

Q. Now, these documents, why were these

documents entered into, 15 and 16?

A. vPell, I think from our standpoint the

companyr agreed to -.^n

Q. Okay. And when you mentioned -

you're referring to the

agreement that's shown on Exhibit 15?

A. Both, actually, 15 and 16.oo0703
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Q. Okay. The reason why I ask about 15 is

that an paragraph 5, page 2, it refers

A. Right.

A. Correct.

Q. A11 right. --^

So wasn't Exhibit 16 executed in connection with

A. I think that's what I said, but if that's

not what I said, that's what I meant to say.

Q. Is there any other purpose for these

agreements, Exhibits 15 and 16?

MR. DORTCH: Objection. Go ahead and

answer if you can.

A. Other than not addressed on the face of

the agreement, I do recall that during this time

was

undergoing a bargaining unit activity which was

_mpacting their operations.

hich was placing a number af

constraints upon their continued operation, and as a
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corporation I don't think we wanted to see such a

prominent employer impacted negatively, and I do

recall -- the only reason I bring it up is I do

recall those circumstances being brought to my

attention bya ^and their rather precarious

situation in terms of being able to continue to

operate.

Cinergy.Corp. had an interest, may even

have a continuing interest, in providing energy to

companies in the general vicinity of^n terms

of constructing and operating cogeneration plants

and, in a sense, had a continuing interest in the

vibrancy of that area, and I guess finally just, you

know, as a corporate citizen had an interest in our

customers continuing profitable operations.

Q. You just mentioned Cinergy Corporation

which is the entity that entered into this agreement

with What are the operations of Cinergy

Corp. -- let's go back a second.

Cinergy Corporation is a corporation

without any employees; is that correct?

A. I don't know that.

Q. Okay. What was its business operations

at the time of the agreement with
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_ that's Exhibit 16?

A. As far as I know it was a holding

company.

Q. Did I misunderstand? I thought you said

something about a cogeneration plant. Development of

cogeneration plants.

A. Yeah, I was

_ I did mention that.

0. Okay. And what is that corporation that

you're referring to?

A. I don't know what it's called now. it

had many different names over the years such as

are two that I can

remember.

4. ^Ws one of those corporations

that you mentioned you were -- had a title connected

with?

A. No. No, that was

Company.

Q. Sorry. This agreement is a little bit

different than the others entered into that we've

looked at earlier today in the

®0^
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eriod. Do you know why the agreement

involved Cinergy Corp. without any reference to

Cinergy Retail Sales?

A. Well, there's not a option payment or an

agreement to serve them, which was Cinergy Retail

Sales' interest in those other agreements.

Q. And what made

A. I don't know. I don't know.

Q. DO you know of any other agreements such

as theas agreement that didn't involve any

mention of a CRES, competitive retail electric

service, supply?

A. No. Now, as far as I know there are

none.

Q. What was your involvement, either

directly or in the background, with the

agreements,

A. I reviewed drafts of the documents,

probably provided comments, explained at a high level

what the contents of the agreements were. So

generally involved in the negotiations with the

support of a number of the people we've talked

00(37©7
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about --

Q. And those --

A. -- in the past.

Q. And those negotiations, then, directly

were between some of the people that you mentioned

previously in this deposition andm

A. Sure.

0. Okay. Do you know who was on the other

end as far as the negotiation for ^

A. I know one individual was

There was another individual that was involved that I

have been trying to remember his name.and._I can't.

Q. And what position does

A. I don't know by title,

Q. And are you familiar with

A. Yes.

Q. And he is

A. Yes.

Q. And was he involved in these

negotiations?

A. Sure.
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I Q. Anybody else that you can think of on

2 behalf of OWN=

3 A. No.

4 Q. Do you know whether -- well, referring to

5 Exhibit 16 and, again, paragraph 2 on page 2,

6 Do you know

7 whether there were payments made to under this

8 agreement?

A.

10

11

12

13

14 1 Q. Okay. On page 3 and it's paragraph H--

15 1 - A. Sixteen?

16 Q

17

I8

:9

20 Do you see that

21 paragraph?

22 A. Yes.

^3 Q. Now this is the paragraph that we saw

24 earlier in another agreement in this time frame, and

000709
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want to mischaraaterize you, but really the question

A. Well, not remembering the conversations

explicitly, but just based on the end result I think

we looked at the agreement that Cinergy Corp. had

with mw and,

, elected to

honor the terms of this agreement. Because I don't

believe that there was a subsequent agreement. I

don't believe that there was a subsequent agreement,

and I --

I don't recall there being a subsequent

agreement. You'd have to ask the attorneys what the

legal standing of this agreement is based on the

Commission's order and how it was we could have

continued to honor this agreement

-NEN^ But based on what we did, we did
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honor the terms of this agreement, I believe, ^

Q, Okay. You can set that aside. We're on

Exhibit 17.

Q•

(EXHIBIT MARKED FOR IDENTIFICATIDN.)

Exhibit 17, Bates stamped 1173 through

i
1119. This agreement has a lot of whereases, but

it's dated the I believe that's `

Yes, it's on 1174,etween

and Cinergy Retail Sales. Have you seen this

agreement before?

A. I probably have aeen it.

Q. All right.

that?

A. Yes.

Q. Was this entered into as a settlement

agreement in 03-93?

A. I'm not sure I understand your question.

I believe ^ did support the stipulation in that

case.

Q. Okay. Were you part of the -- what was

your part in connection with Exhibit 17? Did you

negotiate it? Did you --
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A. No; probably less involved with this one

than the other ones because olow situation

with other providers and really Cinergy Retail Sales

was in this business and really understood the

details of the more complicated^situation than

I would have been able to.

So less familiar with the content and the

ongoing very detailed issues that surrounded

That was mainly between Cinergy Retail Sales.and

0. You mentioned CR5 personnel. Do you know

who those -- who are the personnel that you're

referring to? Is that the!same --

A. The same people.that we talked about

before.

Q.

A. Sure. that group.

Q. That group that you mentioned earlier.

And do you know who would have -- who

negotiated or who dealt with this matter forsaw

Are you familiar with

A. Sure, Nownd he was represented by

either

Q. With regard to these agreements?

000712
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A. I get them confused. One of them usually

representalow and the other4one usually

represents the rest, and they're interchangeable in

my mind.

Q. Just for your information, 1179 does

mention ^so that's probably -- did you see

any communications with ^egarding MEMM

or

A. I probably saw some correspondence, sure.

Q. Okay. i'm going to mark Exhibit 18.

(EXHIBIT MARKED FOR IDENTIFICATION.)

0. Now, Exhibit 18 Sates stamped 1180 to

1187 has on its last and on

page Bates stamped 1181 that's a reference to

.-^ between the Cinergy operating

companies -- I'm sorry, between Cinergy Retail Sales

and -^ it's on page 1181. Have you seen

this document before?

A. I'm sure I saw it.

Q. Now, referring back to -- do you know why

a second agreement with_ was entered into, that

is Exhibit 18, a second agreement to the Exhibit 17

which I'm referring to as the first agreement?

A. I believe it was the same reason that

0'00'713
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I
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a

9
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12

there were May and November agreements between

Cinergy Retail Sales and the other companies that

we've previously discussed.

Q. And your reason for that was, I believe,

in your words, a high level of --

A. Correct.

Q. -- without alteration by the Commission?

A. Correct.

Q. And, again, did you become familiar with

this docume.nt around the time it was executed in

late-2004?

A. Yes.

Q.

A. Not personally familiar.

20

21

22

23

24

0. Have you seen

A. I don't believe I -- I don't believe I

have.

Q. Okay. Have you seen spreadsheets which

payments under the cption agreements were shown?

0®072LI
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That's the option agreements, I'm referring to the

agreements with largely the

and so forth.

A. I don't quarrel with the fact that I

reviewed spreadsheets that had dollars associated

with it. I'm just not sure that those were in the

time :rame of the option agreements or not. I'd have

to go back and look at when those spreadsheets were

being prepared.

Q. _ What spreadsheets are you referring to?

What spreadsheets were prepared that you have seen?

A. I recall there being spreadsheets, you

know,

Q. By "moving pieces" do you mean the

components such

A. Sure.

Q. Okay. What I was referring to would be

spreadsheets that would show not matters on an

aggregate basis for the 03-93 components of rates,

but for individual companies such as

00075.5
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and so forth. Have you seen spreadsheets of that

nature?

A. I have seen spreadsheets that have those

companies listed on it, yes.

Q. And have you ever seenaw listed on

those spreadsheets?

A. I believe thatwould have been

listed. I don't see why they would not have been

listed.

0. Okay. I'm going to mark Exhibit 19.

(EXHIBIT MARKED FOR IDENTIFICATION.)

Q. Excuse me, I'm going to go back to

Exhibit 18 for a second here. Do you have that in

front of you?

A. Uh-huh.

Q. I think we're over here, 18.

A. Right.

Q. Okay. There are a number of whereas

clauses in this agreement, for instance a

A. No.

Q

00071,G
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have you seen that agreement?

A. No.

A. No.

Are you familiar at all with any of those

14

19

20

21

22

23

24

agreements even if you haven't seen them?

A. No.

Q. In your work for the Cinergy-affiliated

companies have you ever heard of those three -- any

of those three agreements mentioned?

A. I might have heard the terms mentioned.

I don't really ever remember hearing or seeing those

terms before, but I wouldn't say that I had never

heard them.

Q. Okay.

A. I certainly don't know what they are.

0.

you know who they were taking

service from, generation service from?

A. You know, I was not involved 6yq,6^,71
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can't say that I haven't heard names like ^

and -- if I were still an employee and someone asked

me to go find out what those arrangements were, I

could, but, you know, just sittinq here I can't tell

you that I recall the contractual arrangement under

whichamomas being served.

I do remember that it was different. It

was different than some of the other mo

AOMW. They had gone a different route once they

were presented with the SB3 structure. And I recall

discussions about it having to do with the fact that

So in general, I mean, I was aware of

discussions, but if you asked me to tell you what

their contractual relationship was, I couldn't do it.

0. Okay. When you said different than the

normal, the normal you're referring to was service by

Cincinnati Gas & Electric Company?

A. Service by Cincinnati Gas & Electric

Company or a certified supplier.

Q. Okay. I guess I'm a little bit confused.

®®071tg
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A. Let me just try to correct -- it was very

complicated. That's what I'm remembering is that it

was different because it was very complicated. I

just remember feeling that the way thatumphad

gone about getting its electric supply once SB3 was

put in place was, number one, different, and it was

different because it was complex. It wasn't like

they went out and took a certified supplier as many

of our customers had and entered into a contract. It

just seemed -- seemed like it was more complicated is

what I'm referring to.

Q. okay. And yoa don't know how it was more

'complicated?

A. No, because I never really -- I never

really had the need to get involved with it. And let

me say my recollection might be -- my understanding

might not be correct, but that was, in fact, my

understanding.

MR. SMALL: okay. Did we mark Exhibit

19?

Q.

THE REPORTER: Yes.

Exhibit 19 Bates stamped 1188 to 1195

have you seen this

agreement before?

^' i '^t. ^00
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Page 18

1 Q. Yes.
2 MR. PAHUTSKI: Can we go off the record
3 once more?
4 MR. SMALL: Sure.
5 (Discussion held off the record.)
6 MR. SMALL: Let's go back on the reeord.
7 Q. Any more clarifications?
8 A. No.
9 Q. Okay. Who is Duke Energy Americas?

10 WhaPs their relationship to other corporations? For
11 instance, are they owned by another Duke corporation?
12 A. I don't know.
13 Q. What does Duke Energy Americas do?
14 A. It holds Duke Energy's unregulatsd
15 businesses.
16 Q. How many employees does Duke Energy
17 Americas have?
18 A. I don't know.
19 Q. Do you have an approximate number? Is it
20 a thousand? A hundred? Ten?
21 A. 1 want to say north of 2,000.
22 Q. Two thousand plus?
23 A. I believe so.
24 Q. And are you counting just the Duke Energy

Page 19

1 Americas or all of the unregulated affiliates that it
2 owns?
3 A. Your question was Duke Energy Americas.
4 Q. Yes, it was,
5 A. That's how I answered it.
6 Q. What's the relationship betwcen Duke
7 Energy Americas and DERS?
8 A. I don't know.
9 Q. Well, you stated that it holds Duke's

10 unregulated businesses. Is DERS an unregulated
11 business?
12 A. DERS is an unregulated business.
13 Q. Should I conclude from that, then, that
14 it is owned by -- either directly or indirectly by
15 Duke Energy Americas, or you don't know?
16 A. I don't know the relationship of Duke

Page 20

1 Q. And Cinergy Capital and Trading,
2 Incorporated is owned by Cinergy investrnent,
3 incotporated; is that correct?
4 A. Yes.
5 Q. Cinergy Investment, Incorporated is owned
6 by Cinergy Corporation; is that correct?
7 A. I believe so.
8 Q. Cinergy Corporation is owned by Duke
9 Energy Corporation; is that correct?

10 A. Yes.
11 Q. That, of course, I've taken from your
12 certiPicate ease at the Public Utilities Commission.
13 Where does Duke Energy Americas fit into that?
14 A. I donY know.
15 Q. Do you have any position or title with
16 any of the entities that I just named?
17 A. Yes.
18 Q. Which corporation, and what is the title?
19 A. I'm the president of DERS.
20 Q. All right.
21 A. i'm a vice president of Cinergy Capital
22 and Trading.
23 Q. All right. Is that it?
24 A. Yes.

Page 21

1 Q. So in the Duke-affiliated companies you _

2 hold three positions, one with DERS, one with Cinara
3 Capital erd Trading, and one with Duke Energy
4 Americas; is that cotrect?
5 A. Yes.
6 Q. Who issues your payclreck?
7 A. Duke Energy shared Services.
B Q. ThaPs a difterent corporation than the
9 three names that you just gave me, isn't it?

10 A. Yes.
11 Q. Then you must have a position with a
12 fourth entity, Duke Energy Shared Services, don't
13 you?
14 A. Yes.
15 Q. And what position is that?
16 A. With Duke Energy Shared Services7

17 Energy Americas. I can tell you how DERS is relat 17
18 to Cinergy Capital and Trading, LI.C and Cinergy 18
19 Investments, but I don't know how those three 19
20 entities are related to Duke Energy Americas.
21 Q. Let's go through that. DERS is owned by
22 Cinergy Capital and Trading, Incorporated; is that
23 correct?
24 A. Yes.

20
21
22
23
24

Q. Yes.
A. Senior Vice President and Commercial

Asset Management.
MR. PAHUTSiCI: Could we go off the record

for a minute?
MR. SMALL: Okay, leVs go off the

nxord.
(Discussion held off the record.)

6 (Pages 18 to 211
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1 Q. And you've studied business management?
2 You've studied business management as well, at
3 Harvard?
4 A. Yeah, I took like (ive classes at Harvard
5 when I lived in Boston.
6 Q, No degree came from that.
7 A, No, sir.
B Q. Are there any other -
9 A. Unfortunately.

10 Q. Any other educational experiences that
11 led to degrees?
12 A. I attended a Bible college for two years
13 and 1 got a, some kind of - I don't think it's a
14 degree, but I went for two years and I got some kind
15 of diploma from there, or a eertificate of
16 graduation.
17 Q. Do you hold any licenses?
18 A. Driver's license.
19 Q. Nothing like a CPA or anything like that.
20 A. No.
21 Q. And you started with Cinergy in May 2000;
22 is that correct?
23 A. Yes.
24 Q. And what positions did you have

Page 27

1 chronologically for that six-year period?
2 A. I was a manager of Realtime Price Risk; I
3 managed Day-Ahead Power book; then I began
4 supervising the short-teno traders; then I had a
5 responsibility for managing all of the proprietary
6 trading business.
7 Q. What does "proprietary trading business"
8 mean?
9 A. Speculative trading business.

10 Q. What period of tirae are we up to at this
11 poinYl
12 A. January 2004ish.
13 Q. Okay. And after that?
14 A. Then I had responsibility for managing -
15 I was a vice president of Portfolio Optimization,
16 which is a precursor to the Commercial Asset
17 Management Group, and that was in February of 2004.
1 B At the merger with Duke I became the
19 president of Commercial Asset Management.
20 Q. That was 2006?
21 A. Yes, sir.
22 i became president of Duke Energy Retait
23 Sales June 14th of 2006. Or June.
24 Q. Okay. That's a bunch of groups, but are

1 those all Shared Services positions?
2 MR. PAI-IUPSKI: Objection. We're, again,
3 heading down this path of really deviating quite far
4 from the confines of the subpoena. Mr. Whitlock,
5 again, is here as a Duke Energy Retaii Sales
6 representative to answer questions regarding these
7 praceedings as well as questions on contraats that
8 may or may not have been enbered into.
9 We want to limit this to the matters that

10 were noted in the subpoena as well as limited by the
11 Attorney-Examiner's entry in this proceeding as well.
12 I'm going to ask Mr. Whitlock not to
13 answer any fiuTher questions regarding any companie
14 other than Duke Energy Retail Sales at this point.
15 MR SMALL: Well, l consider these tu be
16 foundation questions to fmd out what his capacity
17 is. DERS has represented that he has certain
18 knowledge, I think Pm entitled to find out what his
19 background is.
20 MR. PAHUTSKI: We're not representing
21 that he is an expert witness. He's simpiy hereto
22 repreuat DERS and DERS's knowledge regarding the
2 3 matters mentioned in the subpoena, and that's what
2 4 he's bere for t.oday.

Page 29

1 MR. SMALL: All right. Well, I'll put on
2 the record that I can't fully explore my - the
3 agreements that wete here to discuss unless I get
4 foundation of who it is that I'm deposing here today,
5 so we may have to just disagree about those
6 foundation quesfions and we may have to reconvene
7 regarding that.
8 I will do my best to make the questions
9 that I have consislc•nt, but I do have other

10 additional questions having to do wittt Mr. Whitlock'
11 background.
12 Q. (By Mr. Small) In your capacity as
13 president of DEiLS who do you teport to?
14 A. Tom O'Connor.
15 Q. And what is Mr. O'Connot's position?
16 A. Actually, could I ctarify that? I mean,
17 in my capacity at DERS I report to the CEO who is
18 Paul Barry right now, but he's now - he's been mov
19 out of that position and Tom O'Connor has taken his
20 position, and 1 don't think we've made officer
21 appointments to make Tom O'Connor my boss, right
22 Does that help?
23 Q. All right. Let me see if I ean get that.
24 A. Okay.

8 (Pages 26 to 29)
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1 Q. I think maybe, as I understood your
2 answer, the official stated CEO was Paul Barry. Can
3 you spell that last name? B-e-r-r-y?
4 A. I believe it's B-a-r-r-y.
5 Q. Okay. Functionally he's been replaaed.
6 Tom O'Connor-
7 A. Yes.
8 Q. -- is serving in that capacity as CEO?
9 A. Yes.

10 Q. Likely to be named in that position in
11 the near future?
12 A. Yes.
13 Q. And that's CEO of DERS; is that correct?
14 A. Yes.
15 Q. Is there any other chain of command that
16 goes above that? Does he report to anybody?
17 A. I donR know,
18 Q. Who reports to you at DERS?
19 A. I don't have any employees.
2 0 Q. You mean to say that DERS has no
21 employees?
22 A. Right.
23 Q. How does DERS get its work done without
24 any employees? Who does the work for DERS?

Page 31

1 A. Again, it relies on Duke Energy Shared
2 Services.

3 MR. SMALL: I'm going to mark an exhibit.
4 This is a letter dated April l9th, 2005, received
5 by the Commission April 25th, 2005. It's a
6 submission, again, in 04-1323-EL-CRS. It's the
7 certification case, again.

8 (EXHIBIT MARKED FOR IDENTIFICATION.1
9 Q. Are you ready?

10 A. Yeah.
11 Q. Mr. Whitlock, the document that I gave
12 you appears to be a notice of current officers as of
13 ihe date of the filing. First of all, as a matter of
14 clarification, can you explain the redactions in the
15 document?
16 A. 1 can't.
17 Q. I want to be clear. Do you know why
18
19
20
21
22
23
24
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1 was redacted, we'll have to hold that in confidence.
2 MR. SMALL: I'm very confused by this
3 document because I can't figure out why titles of
4 officers are redacted.
5 Let's go off the record.
6 (Discussion held otPthe record.)
7 MR. SMALL: Let's go back on the record.
8 Q. Do you --
9 A. Could you repeat your question?

10 Q. Let's start again.
11 A. Okay.
12 Q. Do you understand why materials, why a
13 title for a person would be redacted in the document?l
14 It does not appear to be explained by the document.
15 A. I do not.
16 Q. Okay. Is this list up to date7 In other
17 words, have there been any changes since this
18 document was filed?
19 A. Yes.
20 Q. Okay. What are those ahnages?
21 A. I'm an offrcer. I'm currently President
22 ofDERS.
23 Q. Okay. Did you replace Ms. - I'm not
24 sure - Mr. Good?
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1 MR. PAHUTSKI; Object; thero's no
2 evidence that Ms. or Mr. Good had been president on[
3 this sheet here. Object to the form of the question.
4 Q. All right Who did you replace in your
5 position as President of DERS?
6 A. I don't know.
7 Q. There's always a possibility this wasnY
8 redacted, it just looks that way on the Commission
9 website. Or it could be shaded, not redacted, which

10 sort of would eliminate ihe objection for
11 confidentiality.
12 MR. Sh1ALL: What was our last question?
13 (Question read.)
14 Q. Can we have a response to that question?
15 A. I don't know.
16 Q. Which of these individuals continues to
17 have a capacity with DERS?

pottions of this document were redacted? 18
A. I don't. 19
Q. Do you know the information that has been 20

radacted from this document? 21
MR. PAHUTSKI: Just to note that if -- 22

Mr. Whitlock's answer may very well be designated 23
confidential. If he knows the answers, knows what 24

A. None of these people, I believe, are
currently officers of DERS.

Q. Has there been some filing that states
who the officers of DERS are?.

A. I don't know.
MR. SMALL: Let's go oft'the record here.
(Discussion held off the record.)

.C
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1 provides electric service to residential, commercial,
2 and industrial and not other custumers, we'll skip
3 the characterization of what functions they serve.
4 MR. PAHUTSKI: Okay. I think
5 Mr. Whitlock is still somewhat confused. Can you
6 restate that?
7 Q. (By Mr. Small) DE-Ohio owns the power
8 plants; is that correct?
9 A. Yes.

10 MR. PAHUTSKI: So for clarity, Mr. Small,
11 when you refer to "DE-Ohio," you'll be referring to
12 the legal entity that provides generation,
13 transmission, and distribution services to retail
14 residential --
15 MR. SMALL: Customers.
16 MR. PAHl11'SKI: -- yeah, commercial,
17 industrial customers.
18 MR. SMALL: Correct.
19 Q. That's clear?
20 A. Yes. For now it's clear. I'm sure it
21 will get fuzzy again.
22 Q. All right. Are there people at DE-Ohio
23 that you deal with regarding generation since you
24 seem to be on the generation side of things?

Page 47

1 A. Yes. 1
2 Q. And who arethoseindividuals? 2
3 A. Curtis Davis. The power plant managers. 3
4 Q. fie's one of them? 4
5 A. He - 5
6 Q. Or is he over all of them? 6
7 A. Over all of them, and then they have 7
8 power plant managers that I deal with. 8
9 Q. And you deal with them because you're 9

10 doing - your function is to provide logistics and 10
11 also purchasing of inputs for those plants; is that 11
12 correct? 12
13 A. Yeah, and then I monetize the outputs 13
14 and -- yeah. 14
15 Q. Could you describe "monetize the 15
16 outputs"?
17 A. Sell power, excess power.
18 Q. Excess power generated that isn't needed
19 by DE-Ohio's customers. I'm just trying to define
20 what "excess power" is.
21 A. Yeah, power thats not connnitted under
22 the MBSSO.
23 Q. Okay. And, I'm sorryr what's your
24 relationshic with Mr. Davis?
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A. We're peers.
Q. Peers? And you're providing shared

services to DE-Ohio in that capacity.
A. I don't understand the question.
Q. You're kind of a technical expert for

them; is that the gist of your job?
A. Yes. Technical expett.
Q. Do you know who Mr. Davis reports to?
A. He reports to Tom O'Connor.
Q. Mr. O'Connor reports to W. Rogers.
A. Yes.
Q. Do you know who the president of DE-Ohio

is7 I ask beeause I don't see a president in the
link -- in the chain that you just gave me.

A. Yeah, I think the president of DE-Ohio is
Sandra Meyer.

Q. Yes. Where does she fit into that chain?
A. She's not in that chain.
Q. Doesn't Mr. Curtis Davis, is he an

employee ofDE-Ohio?
A. I don't believe so.
Q. Are all the people that you named Shared

Services people?
A. I believe so. Pve got to be candid with

Page 49

you, man; I barely know who I work fbr. I care who
pays my paycheck and I don't know, you know, I really
donk know, but I believe he is an employee of Duke
Energy Shared Services.

Q. Would you move back toExhibit 2, it's in
your packet? It's a thick one.

A. Is this it?
Q. Yeah. Could you verify, is the

information on page l of - you're looking at the
letter and rm going to move to the application
itself, the fonn, which is also labeled page I.
Could you verity the information on page 17 Is the
information correct there7

A. It is.
Q. Okay. Do you see the website address

16 there, cres.duke-energy.com?
17 A. Yes.
18 Q. When I go to that address, I reach an
19 invitation to contact DERS to buy five megawatts of
20 load individually or in aggregate accounts. Have you
21 been to that web address?
22 A. I have not.
23 Qz Do you know what happens if a user
24 provides a name, company, and e-mail address thats

13 (Pages 46 to 49J

000724



Page 50

1 requested on that form?
2 A. I don't.
3 Q. Do you have something on the order of
4 customer contact representatives -- and when I say
5"you," I mean DERS, I realize that you have no
6 employees. But in the capacity of taking shared
7 employees from Duke Energy Shared Services is there
8 something like a customer contact that provides
9 services to DERS?

10 A. No. Not right now.
11 Q. Okay. Was there ever a person in ihat
12 capacity? The website invites a customer to contact
13 them. Was there ever anybody on the other side to
14 respond to that inquiry?
15 A. There are contacts for the company. I
16 mean, we fill out our annual report, Uma Nanjundan is
17 the contact person that's referenced on our -- and
18 you can call her and contact her at that number.
19 Q. And there's a telephone number listed on
20 the website; 800-920-5039. What happens if I call
21 that number?
22 MR. PAHUTSKI: Object; the question
23 assumes facts not established. We don't have the
24 website in front of us.
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1 Q. What happens ifl call the telephone
2 number that's on the website?
3 A. I don't know. I've never called it.
4 Q. DERS doesn't have an 800 number?
5 A. I've never called - I've never called
6 the 800 number listed here, so I don't know what
7 happens.
8 Q. Do I understand - do I understand your
9 answer that the only way to get ahold of DERS is to

10 contact the people listed on your certification
11 application? You mentioned Ms. -- this is a wontan,
12 right? - Nanjundan. That's a woman, right? Thal's
13 a woman.
14 A. Yes, it is a woman.
15 Q. Is she the contact person for DERS with
16 oustorners?
17 A. She's the contact person for Commission'
18 StatYuse.
19 Q. f know. That wasnR the question.
20 A. What was the question?
21 Q. Is she the contact person for cuslomers?
22 A. Customers could contact her, but ...
23 Q. Is there anybody else?
24 A. I don't know.
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1 Q. Let's take this back in time a little
2 bit. Do you know whether there's ever been a person
3 that contacted a customer -- in a customer contact
4 capaoity at DERS or its predecessor, CRS?
5 A. Yes.
6 Q. And who would that person be?
7 A. Jason Barker.
8 Q. When was he serving in that capacity?
9 A. I don't know.

10 Q. How do you know that Mr. Barker filled
11 that role?
12 A. How do I know he filled that role?
13 Q. Well, I mean, you came up with a name.
14 You just didn't come up with that -
15 A. I'm trying to -
16 Q. You must know Mr. Barker.
17 A. 1 do know Mr. Barker. I'm trying to
18 figure out how I knew that he was the contaot I
19 donY know how I kttew that.
20 Q. And when did he stop being the contact'1
21 A. I donR remember when he stopped being -
22 1 presume when he left the company.
23 Q. When was that?
24 A. I don't know.
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1 Q. Was it part of the merger situation?
2 A. I don't know. I believe it was before
3 the merger.
4 Q. And Mr. Battrer worked with Shared
5 Services, ngein?
6 MIL. PAHIPI'SKI: Coukl I ask you to repeat
7 that question? Pm sony.
B Q. Did Mr. Barker work for Shared Services?
9 And really what I mean is his paycheck was issued b

10 Shared Services.
11 A. I don't know who paid Jason.
12 Q. And are you saying that he filled that
13 capacity, but nobody replaced him when he leit?
14 MR. PAHUTSIKI: Objection; that
15 mischaracterizes the witness's testimony. He didn't
16 say-
17 MR. SMAI.L: It's a question.
18 A. I said I didn't lotow, I believe, and I'll
19 tell you the same thing, I don't know.
20 Q. Do you know who Kim Twele, T-w-o-l-e, is
21 A. Kim Twele, yes, I do.
22 Q. And who is that?
23 A. She's a contract adminisuator.
24 Q. Is she still a contract administrator for

14 (Pages 50 to 53)
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1 DERS?
2 A. Again, I believe she works for Duke
3 Energy Shared Services, but I'm not sure.
4 Q. She is providing services to DERS?
5 A. She or other contract administrators
6 would provide services to DERS --
7 Q. And what is --
B A. -- if they need it.
9 Q. What does a contract administrator do?

10 A. Administers contracts.
11 Q. What does that mean?
12 A. 1 mean, we have enabling agreements with
13 counterparties, we have forms that need to be filled
14 out, and they will maintain those forms and submit
15 those forms, they'll - I mean, that's basically what
16 they do.
17 Q. What is an enabling agreement?
18 A. An ISDA is an enabling agreement
19 Q. I'm sorry, l didn't --
20 A. An ISDA.
21 Q. ISDA. What is an ISDA --
22 A. 1 believe it's the International Swap
23 DealersAgrcement.
24 Q. That's a trading agreement.
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1 A. Yes. EEI is on --
2 Q. Are these agreements with DERS or some
3 other entity?
4 A. They could be for any of those entities.
5 You were asking me what a contraet administrator did,
6 so l was ttying to answer that In the espacity -
7 again, I thought their capacity was a Duke Energy
8 Shared Setvice employee.
9 Q. Does DERS have any ISDA, I-S-D-A,

10 agreements?
11 A. Not to my knowledge.
12 Q. So those services would be provided to
13 one of the other eompanies.
14 A. Yeah.
15 Q. Okay. What does Miss Twele do for DERS?
16 1 notice she's listed on Exhibit 2 --
17 A. Right.
19 Q. -- as the person who submitted this.
19 What capacity was she filling when she submitted
20 that? Is this one of the fonns?
21 A. Yeah. This would be a form, sure.
22 Q. Okay. Who is - you kind ofjumped the
23 gun here. Who is Uma Nanjundan, or what are her
24 duties?
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1 A. Rigbt now she buys all of the natural gas
2 for our gas assets.
3 Q. And is that purchasing natural gas to be
4 burrted by DE-Ohio's power plants?
5 A. Yes. She also in her capaeity for DERS
6 did most of the work on the frnancial statements,
7 most of the heavy lifting on the financial
S statements. She did sttucturing for various
9 transactions that the CR5 has looked at in the past

10 and wili likely do that kind of structuring for deals
11 that we'll look at in the future.
12 Q. What past deals are you referring to?
13 A. I'm sorry?
14 Q. I think you were referring to past deals
15 that then would be done again in the futtue.
16 A. Well, for example, I mean the DERS has
17 looked at participating in retail auctions in states
18 outside of Ohio. She did a lot of the heavy lifting
19 around the analysis. She probably - she did a lot
20 of the historic pricing analysis to figure out what
21 our offer was going to be in those auctions.
22 She did analysis in the Illinois auction.
23 . She, I believe, has done some analysis on other
24 utilities in Obio about whether or not there was an

1 opportunity for us to use the CRS or DERS to
2 aggregeta load in those jurisdiedons.
3 Q. Has DERS participated in any auc{ions?
4 A. Have we participatad or won any auctions?
5 Q. Firsd, participation.
6 A. I believe so.
7 Q. Which ones?
B A. I believe the New Jersey auction.
9 Q. The BC3S auction?

10 A. Yeah And Pm not sure if they did the
11 Illinois auction or not
12 Q. And did the DERS, did it gain any
13 customers or any load through those auctions?
14 A. Not to - no.
15 Q. Let's go on to Bxhibit 4.
16 (EXHIBIT MARKED FOR IDENTIFICATION
17 Q. Now, Exhibit 4 is a letter ftled at the
18 Commission in the cartificate case 04-1323, ifs
19 datad August Sth, 2005, received by the Commission
20 August 9th, 2005. I see Mr. Barker listed there,
21 was he - did he have Ms. Nanjundan's position before.
22 herposi6on?
23 A. No. Again, I mean, you had asked earlier
24 about the contact person for the -
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1 Q. Yes.
2 A. -- for the CRS or for DERS, and I stated
3 that it was Jason Barker and, indeed, from this
4 document it appears to me that he indeed was that
5 person, and this person -- and he's -- effective
6 August 9th, 2005, says that Mr. John Deeds will
7 assume responsibility as the contact person for
8 Cinergy Retail Sales.
9 Q. Wasn't the contact person we just spoke

10 about, wasn't that Uma Nanjuadan?
11 A. We talked about her being the contact
12 person for the Commission requests.
13 Q. I see.
14 A. I think there are various points of
15 contact, right? I mean, they could contact me as the
16 president, or they could contact the CEO, Tom
17 tYConnor.
1 B Q. Let's go back to Exhibit 2.
19 MR. PAHUTSKI: Excuse me, exhibit which
20 number, Mr. Small?
21 Q. Exhibit 2.
22 A. That's the thick one?
23 Q. Yes. I'm looking at what's labeled page
24 2 of the form, it's the third page on your
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1 attachment. Do you know why the Residential box i^
2 marked on this form, and Commercial, Mercaatile,
3 Industrial are not marked?
4 A. Yes.
5 Q. Why is that?
6 A. This is a change, right? And,
7 previously, we had selected the other boxes,
8 Commercial, Mercantile, and Industrial, and we didn l
9 select Residential, and this is a change to say that

10 we're going to include - in the text of the letter
11 it says "This Application also includes the addition
12 of the Residential class under Section A-10." So
13 it's basically simply the CRS wants to do business
14 with residential customers.
15 Q. And the CRES we're referring to is DERS?
16 A. Yeah. Tm going to use those
17 interchangeably as you do.
18 Q. I've never used the term "CRES."
19 A. Whatever. Cinergy Retait Sales, right?
20 Q. Oh, I'm sorry. "CRES" means competitive
21 retail electric supplier.
22 A. Fair enough.
23 Q. So that's a little bit confusing.
24 A. Okay. Our CRS.

Page 60

1 Q. Yes. Which is maybe the reason why we
2 should stick with DERS -
3 A. Okay.
4 Q. - because it's easily distinguished from
5 that word that starts with a C. The world of
6 acronyms.
7 A. I didn't invent them.
8 Q. Has DERS provided any services to a
9 residential customer?

10 A. We have not.
11 Q. At any point in time?
12 A. No. I would say no, not to the best of
13 my knowledge.
14 Q. On the form it refets to Exhibit B-1 of

k

15 the form, not to be confused with our Exhibit 2 whicli
16 is what I've labeled it, Jurisdiction of Operations,
17 it's labeled as page 15 of the form. Are you there?
18 A. I believe so. Page 15?
19 Q. Yes.
20 A. Yep.
21 Q. And it references ". .. qualified to do
22 business in Ohio, Delaware, Illinois, and New
23 Jersey." I just want to make sure, are the
24 operations in those states, did you previously state
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1 what those open;ticass are, which is - I believe you
2 said partioipation, but no customers in New ]ersey,
3 and you didn't know whether thene was participation
4 in the Illinois auction. Does that sununarize the
5 operations in those jurisdictions?
6 A. Yeah. I mean, this exhibit says tbat we
7 are qualified to do business in Ohio, Delawans,
8 Illinois, and New Jersey.
9 Q. Right, and I'm asking what business you

10 actuetly do in those states.

11 A. We have no curront business In those
12 states.
13 Q. No current customers?
14 A. No, sir.
15 Q. And no current revenues.
16 A. No, sir.
17 Q. Have you evar had customers -- ever had
18 any revenues? And when I say "you," I meen DERS, its
19 predecessor CRS.
20 A. I don't know.
21 Q. Could you, to the best of your knowledge,
22 could you give a history of DERS, that is landmarks
23 in its development and so forth? For instance,'its
24 foimation, when did that take place?

V

I
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I INTRODUCTION

2 Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

3 A. My name is John P. Steffen. My business address is 139 East Fourth Street,

4 Cincinnati, Ohio 45202.

5 Q. ARE YOU THE SAME JOHN P. STEFFEN WHO PREVIOUSLY FILED

6 TESTIMONY IN THIS PROCEEDING?

7 A. Yes.

8 Q. WHAT IS YOUR CURRENT POSITION?

9 A. Currently, I am an outside consultant hired by Duke Energy Corporation to

t0 support various regulatory initiatives. Previously, in these proceedings, I was

I1 Vice President, Rates, for Cinergy Services, Inc. (Cinergy Services). Prior to the

12 merger between Cinergy Corp. and Duke Energy Corporation, Cinergy Services

13 provided various administrative services to Cinergy companies. Following the

14 merger between Cinergy Corp. and Duke Energy Corporation in April 2006,

15 Cinergy Services became Duke Energy Shared Services, Inc. I retired from Duke

16 Energy Corporation on May 1, 2006.

17 Q. WHAT IS THE PURPOSE OF YOUR SECOND SUPPLEMENTAL

18 TESTIMONY IN THIS PROCEEDING?

19 A. The purpose of my Second Supplemental Testimony is to: (1) summarize the

20 procedural history of cases involving Duke Energy Ohio's (DE-Ohio) market

21 based standard service offer (MBSSO) as approved by the Commission in Case

22 No. 03-93-EL-ATA, Case No. 03-2079-EL-AAM, Case No. 03-2080-EL-ATA,

23 and Case No. 03-2081-EL-AAM (Initial MBSSO Cases); (2) summarize my

JOHN P. SfEFFEN SECOND SUPPLEMENTAL
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1 subject to an annual review and hearing in which the Conunission performs an

2 audit of expenditures and allows any party to comment regarding the costs

3 charged to consumers.

4 Q. IS THE IMF A COST-BASED PRICE?

5 A. The IMF is not tied directly to a specific out of pocket expense and it is not a pass

6 through of actual tracked costs. It is a component of the formula for calculating

7 the total market price DE-Ohio is offering and is wiRing to accept in order to

8 supply consumers and to support its POLR risks and obligations.

9 In the deregulated electric generation environment, market prices are not

10 set using cost-based recovery in the traditional regulatory sense. There is no

II longer an opportunity to file a rate case for electric generation and receive cost

12 recovery, including a reasonable rate of retum. As a supplier of deregulated

13 generation, DE-Ohio is not in the business of simply reoovering its costs. A

14 market price offered in any market, whether it is new cars or groceries, inherently

15 includes margin over costs. The same is true with respect to retail electric service.

16 DE-Ohio has the sole obligation to provide POLR service to consumers

17 within its service territory. Accordingly, it must be compensated for the risks

18 inherent in this obligation. The IMF is part of the compensation for this service.

19 It is compensation for the first call dedication of its generation assets to native

20 load consumers and the foregone opportunity to sell that energy and capacity and

21 take advantage of pure retail market prices. I`he IMF allows DE-Ohio to provide

22 stable prices to its consumers and provides some level of revenue certainty to the

23 Company. Similarly, the IMF provides consumers with a dedicated capacity

JOHN P. STEPFEN SECOND SUPPLEMENTAL
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1 supply that DE-Ohio cannot contract to a third party, assuring consumers of

2 adequate capecity to maintain system reliability.

3 Q. PLEASE EXPLAIN THE IMF CHARGE AND ITS DEVELOPMENT.

4 A. The IMF was previously embedded in the reserve margin component of the

5 Stipulated AAC price of $52,898,560.

6 The IMF is a non-bypassable component of DE-Ohio's POLR component

7 of its MBSSO. The IMF charge is equal to 4% of little g during 2005 and 2006,

8 and equal to 6% of little g during 2007 and 2008 20 The IMF pricing methodology

9 as peraentages of little g are simply the way DE-Ohio proposed to calculate an

] 0 acceptable dollar figure to compensate DE-Ohio for the first call dedication of

11 generating assets and the opportunity costs of not simply selling its generation into

12 the market at potentially higher prices.

13 Q. DO YOU BELIEVE THE IMF IS A REASONABLE CIIARGE?

14 A. Yes. The IMF pricing mechanism approved is reasonable and supportable in a

15 number of ways. First, DE-Ohio's proposed IMF is consistent with the

16 Commission's previously stated goals for Rate Stabilization Plans in that the IMF

17 provides revenue stability for DE-Ohio and price certainty fbr eonsumers Zt

18 The IMF was also supported by ►he evidentiary record in this case. The

19 IMF charge, as included in the Company's Alternative Proposai, would result in

20 projected revenues of approximately $19.7 million in 2005, and $30.1 million in

70 In re. DE-Ohlo's MBSSO, Case no. 03-93-EL-ATA er at., (Novembar 23, 2004) (Eniry Rebeering a18),

citing In re DA&L's RSP and First Energy's RS'P.
11 In re DE-Ohro's MBSSO, Case No. 03-93-EL-ATA, et al., (September 29, 2004) Opiaion and Order al
15).
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1 agreements" is nrelevant to the second and third parts of the three-part

2 reasonableness test., it is, however, relevant to the first part, whether the

3 stipulation was the product of serious bargaining. The Court rernanded the matter

4 to the Commission to compel disclosore of the requested information. The Court

5 also stated that upon disclosure, the Commission may, if necessary, decide any

6 issues pertaining to admissibility of that information.

7 Q. DID DE-OHIO HAVE ANY AGREEMENTS WITH PARTIES TO THE

8 MBSSO PROCEEDING WHICH WERE RESPONSIVE TO THE OCC'S

9 REQUEST?

10 A. Yes, as I previously explained there was one such agreement and it has been

11 produced.

12 Q. PLEASE EXPLAIN THE AGREEMENT.

13 A. DE-Ohio has an agreement with the City of Cincinnati. The agreement amended

14 previous agreements DE-Ohio had with the City of Cincinnati and consisted of a

15 payment of $1,000,000 as consideration for the amendments. In return, the City

16 agreed to withdraw from the MBSSO proceeding DE-Ohio provided t7CC with a

17 copy of this agreement. This agreement was actually available to the parties at all

18 times because Cincinnati City Council had to approve the agreement by vote,

19 which is a matter of public record.

20 Q. DID DE-OHIO ENTER INTO ANY OTHER AGREEMENTS WITH ANY

21 OTHER PARTY TO THE MBSSO PROCEEDINGS?

22 A. No.
JOHN ►. STEFFEN SECOND SUI'PLEMENTAL 000731
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1 I. INTRODUCTION

2 Q. PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.

3 A. My name is James E. Ziolkowski. My business address is 139 East Fourth Sknet,

4 Cincinnati, Ohio 45202.

5 Q. WHAT IS YOUR CURRENT POSITION?

6 A. I s.m a Rate Coordinator in Cinergy 5ervices, Inc.'s Rate Department. Cinergy

7 Services, Inc. is a service compmy formed under the Public Utility Holding

B Company Act of 1935, as amended (PUHCA) to provide centralized services to

9 the Cinergy Corp. family of companies, including The Cincinnati Gas & Electric

10 Company (CG&E).

11 Q. WILL YOU PLEASE SU1VIl4tARIZE YOUR EDUCATION AND

12 PROFESSIONAL QUALIFICATIONS?

13 A. I received a Bachelor of Science degree in Mechanical Engineering from the U.S.

14 Naval Academy in 1979, and a Master of Business Administration degree from

15 Mianv Univecsity in 1988. I am also a licensed Professional Engineer in the State

16 of Ohio.

17 After graduating from the Naval Academy, I attended the Naval Nuclear

18 Power School and other follow-on schools. I served as a nuelear-trained officer

19 on various ships in the U.S. Navy through 1986. From 1988 through 1990, I

20 worked for Mobil Oil Corporation as a Marine Marketing Representative in the

21 New York City area.
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I I joined CG&B in 1990 as a Product Applications Engineer, in which

2 capacity I designed and managed some of CG&E's demand side management

3 programs including Energy Audits and Intenvptible Rates. From 1996 until 1998,

4 I was an Account Engineer, and worked with large consumers to resolve various

5 service-related issues, particularly in the areas of billing, metering, and demand

6 managemert. In 1998 I joined Cinergy Services, Inc.'s Rate Deparhnent, where I

7 focus on rate design and tariff administration. I was significantly involved with

8 the unbundling and design of CG&E's current retail electric rates.

9 Q. PLEASE SUMMARIZE YOUR DUTIES AS RATE COORDINATOR

10 A. As a member of the Rate Departrnent, 1 address primarily rate design, tariQ

11 billing, and revenue reporting issues. I also prepare filings to modify charges and

12 terms in CG&E's retail electric tariff, and develop rates for new services. During

13 major rate cases, I help with the design of the new base rates. I frequently work

14 with CG&E's consumer contact and billing personnel to answer rate-related

15 questions, and to apply the retail electric tariff to specific situations.

16 Occasionally, I meet with consumers and Company representatives to explain

17 rates or provide rate training. I also prepare reports that are required by

18 regulatory authorities.

19 Q. WHAT IS THE PURPOSE OF YOUR TESTIMONY IN T'HIS

20 PROCEEDING?

21 A. The purpose of my testimony is to describe the changes to CG&E's filed tariffs

22 resulting from the implementation of its proposed Competitive Market Option
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I Market-Based Standard Service Offer (CMO MBSSO). Specifically, I will

2 discuss: (1) how CGBcE's proposed CMO MBSSO is represented in, and

3 otherwise affects, CG&E's retail electric tariff, P.U.C.O. Elecriic No. 19 (Retail

4 Electric Tarift and (2) changes to CG&E's Certified Supplier Tarifi; P.U.C.O.

5 Electric No. 20.

6 II. MODIFICATIONS TO CG&E'S ELECTRIC TARIFF

7 Q. PLEASE SUMMARIZE THE CHANGES CG&E'S PROPOSED CMO

8 MBSSO WILL 13AVE ON CG&E'S RETAIL ELECTRIC TARIFF.

9 A. First, implementation of CG&E's proposed CMO MBSSO affects Section III,

10 Customer Choice Enrollment and Participation Guidelines. Sheet No. 22.2.

11 Second, implementation of CG&E's proposed CMO MBSSO affects existing rate

12 schedules, as listed in Attachment JE2r1, attached. Third, implemmtation of

13 CG&E's proposed CMO MBSSO requires the development of new riders, as

14 listed in Attachment JEZ-2, attached.

15 Q. PLEASE DESCRIBE THE CHANGES IN THE RETAIL ELECTRIC

16 TARIFF, SECTION III, CUSTOMER CHOICE ENROLLMENT AND

17 PARTICIPATION GUIDELINES, SHEET NO. 22.2.

18 A. CG&E has proposed changes to Section BI, Customer Choice Enrollment and

19 Participation Guidelines in recognition of the fact that, with approval of its

20 Application, CG&E may choose to end the market development period (MDP) for

21 one or more classes. Thus, there may be some consumers for whom the MDP has

22 not yet ended, and some for whom the MDP has ended. Section lII required
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1 clarification in several paragraphs to recognize this situation. For example,

2 CG&E's niinimum stay rules would no longer apply to consumers wbose MDP

3 has ended, since these consumers will be subject to the Market True-up provision

4 of CG&B's CMO MBSSO.

5 CG&E also clarified its requirements, in Section III, associated with

6 dedicated phone lines for interval meters.

7 Q. PLEASE BREEFLY DESCRIBE THE CHANGES TO THE EXISTING

8 RATE SCHEDiTLES.

9 A. Generally, the changes to CG&E's existing rate schedules require the inclusion of

10 new riders to effect CMO MBSSO pricing. Additionally, several of the rate

11 schedules contain additional metering requirements. Further, CG&B has included

12 a provision in its existing rate schedules providing for recovery of additional costs

13 imposed by FERC's proposed Standard Market Design regulations in the event

14 that FERC promulgates such ragulations.

15 Q. PLEASE BRIEFLY DESCRIBE EACH OF THE NEW RIDERS

16 PROPOSED BY CG&E TO IMPLEMENT THE CMO MBSSO.

17 A. CG&B has proposed four Standard Offer Electricity Pricing riders. Rider SEP-

18 FPY - Standard Offer Electricity Pricing, Fixed Annual Price Option (Rider SEP-

19 FPY) offers consumers a single price per kWh for the term of a one year contract.

20 This option will likely be chosen by most small commercial and industrial

21 consumers, and will be the default option for those consumers served under a rate
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1 schedule other than CG&E's Rate TS rate schedule who do not positively seleet a

2 standard offer electricity pricing option at the end of the MDP.

3 Rider SEP-FPV - Standard Offer Electricity Pricing, Variable Term, Fixed

4 Price Option (Rider SEP-FPV) offers consamela a single price per kWh for a

5 mutually agreed upon ternl. This option is targeted to those consumers who want

6 to lock in an energy price for other than a one year period.

7 Rider SEP-HP - Standard Offer Electricity Pricing, Hourly Price Option

8 (Rider SEP-HP) offers consumers a price per kWh that varies with each hour that

9 energy is taken. CG&B will provide intemet-based access to day-ahead hourly

10 price quotes such that consumers can detennine the retail price of each hour of the

11 next day. This option is targeted to those consumers who have the ability to shift

12 large portions of their load to off-peak hours to gain the benefits of lower off-peak

13 pricing, and will be the default CMO MBSSO option for those consamers served

14 under CG&E's Rate TS rate schedule who do not positively select a Standard

15 Offer Electricity Pricing option.

16 Rider SEP-HPF - Standard Offer Electricity Pricing, Hourly Price and

17 Forward Option (Rider SEP-HPF), provides conswners a fixed price per kWh for

18 a portion of their load, while providing hourly prices for the remainder. This

19 option, which is sinrilar to CG&E's existing Rate RTP - Real Time Pricing, is

20 targeted to consumers who can shift a portion of their load to off-peak, hours to

21 take advantage of lower off-peak pricing but who desire a fixed price for the

22 remainder of their load.
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I Each of these Standard Offer Electricity Pricing riders apply all or some of

2 the retail pricing eontponents described in the Direct Testimony of Dr. Richard G.

3 Stevie.

4 ln addition to these Standard Offer Electricity Pricing riders, CGBcE has

5 proposed Rider POLR - Provider of Last Resort Tracker, designed to recover

6 CG&E's costs associated with standing ready to serve all load in its service

7 territory at all times during a fally compedtive market, and Rider SSO - Standard

8 Service Offer Market Price Tracker, which is designed as a hedge against super-

9 peak wholesale market prices. Finally, CG&E has proposed Rider CB -

10 Competitively Bid Generation Option, which represents CG&E's proposed pilot

11 competitive bid process (Pilot CBP) discussed in the Direct Testimony of Dr.

12 Richard G. Stevie, and the Direct Testimony of Judah L. Rose.

13 Q. PLEASE DESCRIBE THE PRICING COMPONENTS APPLICABLE TO

14 EACH OF TBE STANDARD OFFER ELECTRICITY PRICING RIDERS.

15 A. CG&E's Rider SEP-FPY and Rider SEP-FPV apply all of the pricing components

16 described by Dr. Stevie. That is, these riders compute the retail market price by

17 beginning with the load-weighted wholesale market indices, adjusted for the super

18 peaks as described by Dr. Stevie, and apply the appropriate Covariance Factor, the

19 Ask Adder (4%), the Loss Adjustment Factor (7%), the Supply Management Fee

20 (10%), the Operating Risk Adjustment (13.4°/a) and the Adjustment for

21 Uncollectibles (1.5%).
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1 CG&E's Rider SEP-HP applies all of the pricing components described by

2 Dr. Stevie except the Supply Management Fee. This is because consumers

3 assuming the risk of hourly pricing remove this risk from CG&B, so CGBcE does

4 not require compensation for this risk elenunt from these consumem. Incidentally,

5 Rider SEP-HP also assesses a Program Fee to compensate CG&E for maintaining

6 the internet-based hourly price reporting service.

7 CG&E's Rider SEP-HPF combines elements of both Rider SEP-FPY and

8 SEP-HP. That is, for the portion of the consumer's load that is priced at a fixed

9 amount per kWh, all of the pricing components applied to Rider SEP-FPY are

10 applied. For the portion of the consutner's load that is priced hourly, the same

11 pricing components used in computing the Rider SEP-HP price are used. Thus,

12 computation of fixed prices is performed consistently across riders, and

13 computation of hourly prices is performed consistently across riders.

14 Additionally, Rider SEP-FPY, Rider SEP-FPV and Rider SEP-HPF also

15 contain the Market Prioe True-up component described by Dr. Stevie. However,

16 Rider SEP-HPF only applies the Market Price True-up to the portion of the

17 consumer's toad subjeot to fixed pricing since that is the amount of load that

18 CG&E would hedge and must be reconciled when a consumer terminates his

19 CMO MBSSO contraet early. The Market Price True-up does not apply to Rider

20 SEP-HP since consumers electing this option are taking power on a pay-as-you-go

21 hourly basis, and thus have not required CG&E to hedge their loads.
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1 Q. PLEASE DESCRIBE FURTHER THE CHANGES TO CG&E'S

2 METERING REQUIItEMENTS.

3 A. CG&E currently requires consumers with monthly demand of 500 kW or greater

4 to install interval meters. With this Application, CG&B seeks to require that

5 consumers having new interval meters insta[led also install dedicated landline

6 telephone lines. CG&E has experienced difficulty in the past with wireless

7 connections and the timely collection of interval meter data when collected

8 manually, and thus seeks to mitigate these difficulties with future installations.

9 Additionally, consumers with monthly demand less than 501 kW who

10 choose one of CG&E's hourly priced CMO MBSSO options will be required to

11 have interval meters inatalled These consumers will be charged for such

12 installation if they do not already have an interval meter in place. An interval

13 meter is necessary for the hourly price options so that CG&E can measnro the

14 consumer's energy utilization on an hourly basis. CG&E witl also require these

15 consumem to install dedicated landline telephone lines for tlu reasons discussed

16 above.

17 lII. CHANGES TO CG&E'S CERTIFIED SUPPLIER TARIFF

18 Q. PLEASE BRIEFLY DESCRIBE THE CHANGES TO CG&E'S

19 CERTIFIED SUPPLIER TARIFF.

20 A. With the implementation of CG&E's CMO MBSSO, CG&E has proposed

21 changes to its Certified Supplier Tariff to address generally two issues. First,

22 CG&E has added sorna language to accommodate CG&E's proposed Pilot CBP.
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1 Second, CG&E has added some language in nxognition of the dual state of affairs

2 that will likely occur, as I described earlier, with some consumers on CMO

3 MBSSO pricing and son ►e on unbundled generation pricing, depending on when

4 CG&E ends their respective MDPs.

5 If the Conixnission approves CG&E's ERRSP rather than its CMO

6 MBSSO, CG&E proposes to extend the minimum stay rales, as described by

7 CG&E witness William L. Greene, resulting in a change in CG&E's Certified

8 Supplier Tariff.

9 IV. CONCLUSION

10 Q. WHAT CHANGES WILL CONSUMERS OBSERVE ON THEIR BILLS AS

11 A RESULT OF CG&E'S CMO MBSSO PRICING?

12 A. CG&E's CMO MBSSO pricing will only affect consumers in those classes for

13 which CG&E has ended the MDP, and will depend on whether and when a

14 consumer has switched to a Competitive Retail Electric Service (CRES) provider.

15 CG&E's Stipulation and Recommendation in its Electric Transition Plan (ETP)

16 proceeding addressed various consumer switching scenarios and how charges

17 would be assessed under these scenarios, as follows. First, consumers who have

18 not switched to a CRES provider at the end of the MDP will begin to be assessed

19 the applicable CMO MBSSO price for their generation service provided by

20 CG&B rather than CG&E's frozen unbundled generation charge. These

21 consumers will also begin to be assessed a charge under CG&E's Rider RTC.

22 Rider RTC is designed to reoover CG&E's regulatory tr•ansition costs, those costs
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I associatod with transitioning to the new competitive retail electric environment in

2 Ohio, and was approved in CG&B's ETP proceeding.

3 Second, those consumers who bave not switched to a CRES provider at

4 the end of the NIDP, but later switch to a CRES provider, will not be assessod any

5 generation charge from CG&E, but will rather sea this charge assessed solely by

6 their CRES provider. These consumers will continue to be assessed charges under

7 Rider RTC.

8 Finally, those consumers who have ah+eady switched to a CRES provider

9 before the end of their MDP will see no changes to how they are charged through

10 December 31, 2005. That is, these consumera will be assessed CGdtE's frozen

11 unbundled generation charge, and receive the applicable shopping credit under

12 CG&E's Rider SC. Beginning January 1, 2006, these consumers will no longer

13 receive a generation charge or a shopping credit from CG&E, and will begin to be

14 assessed the charges under Rider RTC.

15 Q. DID YOU PROVIDE ANY RATE INFORMATION TO OTHER CG&E

16 WITNESSES IN THIS PROCEEDING?

17 A. Yes, I provided W. Rose with CGBcE's average generation rate per kWh,

18 assuming various load charaeteristics, as well as "little g," for a number of CG&E

19 rate schedules. I also provided Mr. Rose with "little g" for eaoh of Ohio's other

20 investor-owned utilities for similar rate schedules.

21 Q. DOES THIS COMPLETE YOUR DIRECT TESTIMONY?

22 A. Yes.

23
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YUCO Cue No. U3-93-EIrATA
Direet To•t4qony of

Jamp L.7Jo11powoW
Atfachmeot JEM
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Attachment JE7.1

The following are the unbundled competitive retail electric geieredon rates that
CG&E seeks to change in its Retail Electric Tarif'l; P.U.C.O. Electric No. 19;

• Rate DS, Service At Secondary Distribution Voltage, Sheet No. 40.4

• Rate OS-FL, Optional Unmetered General Service Rate For Small Fixed Loads, Sheet
No. 41.4

• Rate EH, Optional Rete For Electric Space Heating, Sheet No. 42.4

• Rate DM, Secondary Dastnbution Service - Small, Sheet No. 43.4

• Rate DP, Service At Primary Distribution Voltage, Sheet No. 44.4

• Rate TS, Service At Transarission Voltage, Sheet No. 50.4

• Rate SL, Strw Lighting Service, Sheet No. 60.4

• Rate TL, Traffic Lighting Service, Sheet No. 61.4

• Rate OL, Outdoor Lighting Service, Sheet No. 62.4

• Rate NSU, Street Lighting Service For Non-Standard Units, Sheet No. 63.4

• Rate NSP, Private Outdoor Lighting For Non-Standard Units, Sheet No. 64.4

• Rate SC, Street Lighting Service - Consumer Owned, Sheet No. 65.4

• Rate SE, Street Lighting Serviee - Overhead Equivalent, Sheet No. 66.4

• Rate UOLS, Unmetered Outdoor Lighting Electric Service, Sheet No. 67.4.

• Rate MSC, Meter Service Charges, Sheet No. 96
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Attachmeat JE7r2

The following are the new tariff schedules CG&E proposes to add to its Retail Elxtric
Tariff, P.U.C.O Tariff No. 19:

• Ridar SEP-FPY, Standard Offer Electricity Pricing - Fixed Annual Priee Option,
Sheet No. XX

• Rider SEP-FPV, Standard Offer Electricity Pricing - Variable Term Fixed Price
Option, Sheet No. XX

• Rider SEP-HP, Stmidard Offer Electricity Pricing - Honrly Price Option, Sheet No.
){){

• Rider SEP-HPF, Standard Offer Electricity Pricing - Hourly Price and Forward
Option, Sheet No. XX

• Rider POLR, Provider Of Last Resort Tracker, Sheet No. XX

• Rider SSO, Standard Service Offer Market Price Tracker, Sheet No. XX

• Rider CB, Competitively Bid Generation Option, Sheat No. XX.
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TOI NT Ex. I
4^s

CONFIDENTIAL SETTLEMENT DOCUMENT

BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application
of The Cincinnati Gas & Electric
Company to Modify its Non-
Residential Generation Rates to
Provide for Market-Based
Standard Service Offer Pricing
and to Establish a Pilot
Alternative Competitively-Bid
Service Rate Option Subsequeuent
to Market Development Period

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated
With The Midwest Independent
Transmission System Operator

RF,CeI`lF.o-DOC:sE7114G n!V

200419Ay 1 9 Pfi 5, f 2

C' I,,,8 rll f )

Case No. 03-93-EL-ATA

Case No. 03-2079-EL-AAM

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its ) Case No. 03-2081-EL-AAM
Electric Transmission And Distribution ) Case No. 03-2080-EL-ATA
System And to Establish a Capital
Investment Reliability Rider to be
Effective After the Market Development
Period }

STIPULATION AND RECOMMENDATION

Rule 4901-1-30, Ohio Administrative Code (0. A. C.) provides that

any two or more parties to a proceeding may enter into a written

stipulation covering the issues presented in such a proceeding. The

purpose of this document is to set forth the understanding and

000748
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agreement of the Parties who have signed below (Parties)1 and to

recommend that the Public Utilities Commission of Ohio (Commission)

approve and adopt this Stipulation and Recommendation (Stipulation),

which resolves all of the issues raised by The Cincinnati Gas & Electric

Company's applications in these cases.

This Stipulation is supported by adequate data and information;

represents a just and reasonable resolution of the issues raised in these

proceedings; violates no regulatory principle or precedent; and is the

product of lengthy, serious bargaining among knowledgeable and capable

Parties in a cooperative process, encouraged by this Commission and

undertaken by the Parties representing a wide range of interests,

including the Commission's Staff,2 to resolve the aforementioned issues.

While this Stipulation is not binding on the Commission, it is entitled to

careful consideration by the Commission. For purposes of resolving

certain issues raised by these proceedings, the Parties stipulate, agree

and recommend as set forth below.

Except for dispute resolution purposes, neither this Stipulation,

nor the information and data contained therein or attached, shall be

1 The support of the signatories to this Stipulation, does not affect, and is not
binding upon, their position in any other case. The signatories retain all legal rights to
participate and litigate in other proceedings. Further, the support of the Industrial
Energy Users-Ohio (IEU-Ohio) as a signatory to this Stipulation, does not affect, and is
not binding upon, its position in any other case. IEU-Ohio's support is, practically
speaking, guided by the relatively small size of the individual member accounts affected
by the settlement and shall not be construed or applied to indicate IEU-Ohio's views on
settlement packages or litigation positions in other cases involving larger and more
energy intensive manufacturing operations.

2 Staff will be considered a party for the purpose of entering into this Stipulation
by virtue of O.A.C. Rule 4901-1-10(c).
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cited as precedent in any future proceeding for or against any Party, or

the Commission itself. This Stipulation and Recommendation is a

reasonable compromise involving a balancing of competing positions, and

it does not necessarily reflect the position which one or more of the

Parties would have taken if these issues had been fully litigated.

This Stipulation is expressly conditioned upon its adoption by the

Commission, in its entirety and without modification. Should the

Commission reject or modify all or any part of this Stipulation or impose

additional conditions or requirements upon the Parties, the Parties shall

have the right, within 30 days of issuance of the Commission's order, to

either file an application for rehearing. Upon the Commission's issuance

of an Entry on Rehearing that does not adopt the Stipulation in its

entirety without modification, any Party may terminate and withdraw

from the Stipulation by filing a notice with the Commission within 30

days of the Commission's order on rehearing. Upon such notice of

termination or withdrawal by any Party, pursuant to the above

provisions, the Stipulation shall immediately become null and void.

All the Signatory Parties fully support this Stipulation and urge the

Commission to accept and approve the terms hereof.

WHEREAS, all of the related issues and concerns raised by the

Parties have been addressed in the substantive provisions of this

Stipulation, and reflect, as a result of such discussions and compromises

by the Parties, an overall reasonable resolution of all such issues. This
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Stipulation is the product of the discussions and negotiations of the

Parties, and is not intended to reflect the views or proposals which any

individual party may have advanced acting unilaterally. Accordingly,

this Stipulation represents an accommodation of the diverse interests

represented by the Parties, and is entitled to careful consideration by the

Commission;

WHEREAS, this Stipulation represents a serious compromise of

complex issues and involves substantial benefits that would not

otherwise have been achievable; and

WHEREAS, the Parties believe that the agreements herein

represent a fair and reasonable solution to the issues raised in these

proceedings designed to set the market-based standard service offer price

for competitive retail electric service after the end of the market

development period through December 31, 2008;

NOW, THEREFORE, the Parties stipulate, agree and recommend

that the Commission make the following findings and issue its Opinion

and Order in these proceedings in accordance with the following:

1. The Parties agree that the market development period ends for

non-residential consumers on December 31, 2004.

2. The Parties agree that the market development period ends for

residential consumers on December 31, 2005.

3. The Parties agree upon a non-by-passable Provider of Last Resort

charge made up of two components: (1) the rate stabilization
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charge, as described in paragraph four (4) of this Stipulation; and

(2) an annually adjusted component for maintaining adequate

capacity reserves and to recover costs associated with homeland

security, taxes, environmental compliance, and emission

allowances. The Provider of Last Resort charge shall be effective

for non-residential consumers beginning January 1, 2005, and

residential consumers beginning January 1, 2006. CG&E shall

implement the annually adjusted component of the Provider of Last

Resort charge for all consumers beginning January 1, 2005, at its

annual option through: (1) an automatic annual increase of 6% of

little g; or (2) an increase of 8% of little g that CG&E must

demonstrate by documenting actual costs for homeland security,

taxes, environmental compliance, and emission allowances.

Increases to the annually adjusted component of the Provider of

Last Resort charge are cumulative. CG&E shall, however, waive

collection of the annually adjusted component of the Provider of

Last Resort charge for residential consumers in 2005, and

calculate the charge effective January 1, 2006, as if CG&E had

instituted an increase of 5% of little g in 2005. Further, CG&E

shall limit the incremental annual increase for residential

consumers to 6% effective January 1, 2006, to no more than 7%

effective January 1, 2007, and to no more than 8% effective

January 1, 2008. If, in any year, CG&E elects option two (2), it
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shall demonstrate annual and cumulative costs above the baseline

of costs included in CG&E's unbundled rates approved by the

Commission in Case No. 99-1658-EL-ETP for the calendar year

2000 and the calculation of such charges and costs shall be

subject to Staff audit and verification. Cost recovery for reserve

capacity shall be subject to the limits described in this paragraph

three (3) and recovered at the formula rate set forth at page 6 of

the attached Stipulation Exhibit 1. CG&E hereby elects option two

(2) for 2005. The Parties agree that the schedules attached as

Stipulation Exhibit 1 demonstrate that CG&E has actual costs in

excess of 8% of little g and therefore, may recover 8% of little g as

the annually adjusted component of the Provider of Last Resort

charge from non-residential consumers beginning January 1,

2005.

4. The Parties agree upon a non-by-passable rate stabilization charge

(RSC) as set forth in Stipulation Exhibit 3, effective January 1,

2005, for all non-residential consumers, and effective January 1,

2006, for all residential consumers, as a component of the Provider

of Last Resort charge, except that such charge will be an avoidable

component of the price to compare for the first 25% of load in each

consumer class to switch to a competitive retail electric service

provider or governmental aggregator subject to the following

conditions:
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A. The ability to bypass the Rate Stabilization Charge

component of the Provider of Last Resort Charge is effective

January 1, 2005, for all non-residential consumers (except

shopping consumers defined in paragraph 11, who retain

their shopping credit through December 31, 2005, and pay

their applicable unbundled generation rate approved by the

Commission in Case No. 99-1658-EL-ETP, which includes

the Regulatory Transition Charge and Rate Stabilization

Charge component of the Provider of Last Resort Charge, and

is effective January 1, 2006, for all residential consumers;

and

B. The first 25% of eligible load, by consumer rate class, to

switch to a competitive retail electric service provider shall

not pay the rate stabilization charge. All consumers in the

remaining 75% of load, by consumer rate class, shall pay the

rate stabilization charge. CG&E shall calculate 25% of the

load by consumer class in the same manner as it calculates

switched load pursuant to its transition plan stipulation

approved by the Commission in Case No 99-1658-EL-ETP;

and

C. CG&E shall establish and maintain a queue of switched

consumers by load, effective January 1, 2005, such that as

the load of one consumer returns to CG&E's market-based
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standard service offer rate the applicable load of the next

consumer in the queue shall move into the first 25% of

switched load in the applicable consumer class, in order,

until 25% has been achieved; and

D. To qualify to by-pass the rate stabilization charge, a non-

residential consumer must enter a contract with a credit

worthy CRES provider to provide firm generation service

through December 31, 2008, or a non-residential consumer

may provide CG&E an assurance that it will purchase

competitive retail electric generation service from a

competitive retail electric service provider by signing an

agreement with CG&E to return to CG&E only at (1) the

highest purchase power costs incurred by CG&E or by any

affiliate to serve any of CG&E's consumers during the

applicable calendar month; or (2) the highest cost generation

dispatched by CG&E or by any affiliate to serve any of

CG&E's consumers during the applicable calendar month. If

a non-residential consumer provides a contract, such

contract must satisfy the full capacity, energy, and

transmission requirements associated with the consumer.

The applicable non-residential consumer must provide a

minimum of 90-days notice to CG&E of the effective date of

the contract, and may provide notice to CG&E beginning
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October 1, 2004. The applicable non-residential consumer

must provide CG&E evidence of the required contract

containing all of the terms specified above, at the time of

notice. All loads of consumers seeking to avoid the rate

stabilization charge must be in the first 25% of the load of

the applicable consumer class at the time that contract

notice is given to CG&E. All consumers, including those

already switched, may give such notice and shall be placed

in the queue for avoidance of the rate stabilization charge at

the time notice is given. To calculate 25% of the load by

consumer class CG&E shall count all switched consumers

receiving shopping credits and consumers having given the

required notice and with the required contract. Consumers

that present CG&E with an acceptable contract as described

above, must sign a contract with CG&E agreeing that if their

contracting CRES provider defaults the consumer may only

return to service from CG&E at the market rate, or, if no

generation is available, be subject to disconnection. Such

consumers waive their statutory right to Provider of Last

Resort service. No human needs or public welfare consumer,

as that term is defmed by the Commission in Case No. 85-

800-GA-COI, shall be subject to the disconnection

requirements contained herein. Human needs and public
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welfare consumers include, but are not limited to, hospitals

and schools. The market rate shall vary monthly and be the

higher of: (1) the highest purchase power costs incurred by

CG&E or by any affiliate to serve any of CG&E's consumers

during the applicable calendar month; or (2) the highest cost

generation dispatched by CG&E or by any affiliate to serve

any of CG&E's consumers during the applicable calendar

month. Each month CG&E shall determine the applicable

market rate for each consumer who shall pay that rate until

they switch to a competitive retail electric service provider or

December 31, 2008, whichever is sooner.

E. None of the restrictions or requirements set forth in

Paragraph 4(D) of this Stipulation shall apply to residential

consumers, other than any applicable tariffed minimum stay

or exit fee provisions. Residential consumers may bypass

the Rate Stabilization Charge if they are in the first 25% of

residential load as determined by order and receipt by CG&E

of a proper Direct Access Service Request (DASR). DASRs for

residential consumers served under existing contracts with a

competitive retail electric service provider as of January 1,

2006 shall be considered received as of their original receipt

date. Residential consumers returning to CG&E due to the

default of their contracting competitive retail electric service
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provider or upon expiration of their contract shall be served

at CG&E's market-based standard service offer rate.

5. Subject to Federal Energy Regulatory Commission (FERC) approval

of the proposed Midwest Independent Transmission System

Operator (MISO) Day 2 tariffs, and on-going FERC regulation, load-

serving entities may rely upon CG&E's reserve capacity to meet

their reserve capacity (but not energy) requirements for loads

served within CG&E's Certified Service Territory.3 If the FERC

approves the proposed MISO tariffs with substantial modification

relevant to this provision, the parties agree to work in good faith to

implcment this provision. This Stipulation shall not constitute a

state requirement for reserve capacity as defined by the proposed

MISO day two tariffs at proposed Sheet No. 816, FERC Electric

Tariff, Third Revised Volume No. 1. Each load-serving entity shall

remain responsible for its energy purchases, procurement of

ancillary services, and East Central Area Reliability Coordination

Agreement reserve requirements.4

6. The Parties agree that CG&E may establish accounting deferrals

representing' the difference between CG&E's current revenue

3 It is the parties intent that this provision of the stipulation shall constitute a contract
through which market participants may rely upon CGBsE's reserve capacity to ensure
compliance with an RTO's or state's reliability obligations, as defined by the proposed
MISO day 2 tariffs at FERC Docket No. ER04-691, proposed Sheet No. 813, FERC
Electric Tariff, Third Revised Volume No. 1.
° Original Sheet 810, Section 68 (Compliance with Existing State and Reliability
Resource Organization Requirements), Module E (Resource Adequacy) of the MISO's
filed Energy Markets Tariff (EMT). The East Central Area Reliability Coordination
Agreement Document No. 2, Daily Operating Reserve.
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requirement on the net capital investment related to CG&E's

distribution business less the revenue requirement on its capital

investment related to CG&E's electric distribution business

approved by the Commission in Case No. 92-1464-EL-AIR, from

July 1, 2004, through December 31, 2005. CG&E shall implement

a rider for recovery of the accounting deferrals, effective January 1,

2006, and amortized over five (5) years. The accounting deferrals

are set forth in the attached Stipulation Exhibit 2, and will be

supported by the Company's filings in Case No. 04-680-EL-AIR.

Stipulation Exhibit 2 shall set the amount of deferrals for the

period of July 1, 2004 through December 31, 2004. CG&E shall

update the amount of deferrals on Stipulation Exhibit 2 to be

established and recovered for the period of January 1, 2005

through December 31, 2005 pursuant to the distribution rate case

to be filed in 2005. The Parties hereby recommend that the

Commission approve the accounting deferrals in this case. The

Parties further recommend that the Commission approve a rate

design for the recovery of the deferrals in CG&E's next electric

distribution base rate case.

7. The Parties agree that CG&E will withdraw its pending distribution

base rate case, Case No. 04-680-EL-AIR; will file a distribution

base rate case with rates to be effective January 1, 2006; and that
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increased distribution rates shall not be effective before January 1,

2006.

8. The Parties agree that CG&E's market-based standard service offer

shall consist of two components, a price to compare component

and a Provider of Last Resort component. The price to compare

represents that portion of the market-based standard service offer

that consumers switching to a competitive retail electric service

provider may avoid paying to CG&E. CG&E shall set the price to

compare component of its market-based standard service offer, as

set forth in Column E of the attached Stipulation Exhibit 3, plus

fuel and economy power purchases. The rate stabilization charge

shall be part of the price to compare for the first 25% of switched

load by consumer class, as set forth in paragraph 4 above, and a

component of the Provider of Last Resort charge for the remaining

75% of switched load by consumer class. The Transmission cost

riders described below shall be charged only to CG&E's market-

based standard service offer consumers and are therefore, part of

the price to compare.

9. Before December 31, 2004, CG&E shall establish a tariff applicable

to first 25% of residential load to purchase competitive retail

electric generation service from a competitive retail electric service

provider and to residential consumers served by competitive retail

electric service providers not affiliated with CG&E, such that the
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applicable residential consumers receive a bill credit per kwh. The

bill credits shall be limited to a total of no more than $

7,000,000.00 for the period of January 1, 2006, through December

31, 2008, and no more than $3,000,000 in any calendar year. 5

10. The Parties agree that CG&E shall establish transmission cost

riders for non-residential consumers beginning January 1, 2005,

and residential consumers beginning January 1, 2006, to recover

as a pass-through charge, all Midwest Independent Transmission

System Operator and Federal Energy Regulatory Commission

approved transmission and ancillary service rates and charges.

The first rider shall recover transmission and ancillary service

costs including, but not limited to, all tariffed charges incurred by

CG&E on behalf of its retail consumers under the applicable Open

Access Transmission Tariff. These Open Access Transmission

Tariff charges currently include the Midwest Independent

Transmission System Operator's Schedule 9 - Network Integration

Service, Schedule 10 - Administrative Adder, Schedule 10 - FERC,

and Schedule 18 - Sub-Regional Rate Adjustment, as well as

Cinergy's Open Access Transmission Tariff ancillary service

charges. When the Midwest Independent Transmission System

Operator's Day 2 markets become effective, it will implement

Schedule 16 - Financial Transmission Rights Administrative

5 CG&E agrees to work in good faith with the parties to draft and implement tariff language
establishing the credit mechanism in Stipulation paragraph nine (9) prior to December 31, 2004.
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Service Cost Recovery Adder, and Schedule 17 - Energy Market

Support Administrative Service Cost Recovery Adder. All Midwest

Independent Transmission System Operator's tariffed charges will

be included in these riders. The second rider will recover, through

a tracking mechanism, all direct and indirect transmission

congestion costs, other wholesale energy market costs and

congestion-related charges that CG&E pays to a third party,

including the Midwest Independent Transmission System

Operator, for CG&E to provide transmission service for standard

service offer consumers, including energy costs, congestion costs,

losses, and financial transmission rights (FTR) costs (while

crediting. back FTR revenues). The tracker will also recover MISO

costs not covered by a schedule, such as uplift costs. These costs,

which are not currently known or measurable, will be assessed to

CG&E by the applicable RTO, or otherwise approved by FERC.

When such costs are first incurred, CG&E will defer them until it

can file for recovery of these costs with the Commission through a

tracker. The transmission cost riders shall only be charged to

consumers taking generation service from CG&E.

11. The Parties agree that shopping credits for all non-residential

consumers shall end on December 31, 2004, and for residential

consumers on December 31, 2005, except non-residential

consumers that are switched on December 31, 2004, shall receive
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the applicable shopping credit set forth in CG&E's transition plan

stipulation approved by the Commission in Case No. 99-1658-EL-

ETP and percentage of income payment plan consumers shall be

eligible to receive shopping credits as set forth in paragraph 18

herein. Beginning on January 1, 2005, switched non-residential

consumers shall pay the applicable Provider of Last Resort charge,

and beginning January 1, 2006, residential consumers shall pay

the cumulative year-two Provider of Last Resort charge, as set forth

in paragraph three (3) above.

12. The Parties agree that the regulatory transition charge, as set forth

in Stipulation Exhibit 4, remains a non-by-passable charge. The

regulatory transition charge shall remain effective for all

consumers, including residential consumers, through December

31, 2010.

13. The Parties agree that the Commission may determine and

implement a competitive bidding process to test CG&E's price to

compare, defined as the price to compare for the first 25% of load

of each consumer class to switch to a CRES provider, against the

market price. If the price to compare is significantly different than

the bid price, either the Commission or CG&E may begin

discussions with all Parties to continue, amend, or terminate this

Stipulation.
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14. The Parties agree that CG&E does not have an obligation to

transfer generating assets to an Electric Wholesale Generator by

December 31, 2004. CG&E has no plans to transfer generating

assets to any party, other than those plans already announced. If

CG&E has any plans to transfer generating assets it shall provide

the Commission with written notice 60-days before the transfer of

any such asset to any entity. Approval of this Stipulation shall

constitute approval of an amendment to CG&E's Corporate

Separation Plan with respect to the transfer of its electric

generating assets in accordance with R. C. 4928.17(D).

15. The Parties agree that CG&E shall calculate the by-passable fuel

cost component of the price to compare by using the average costs

for fuel consumed at CG&E's plants, and economy purchase power

costs, for all sales in CG&E's Certified Service Territory. CG&E

shall adjust its fuel costs quarterly and shall calculate the fuel

costs to be part of the price to compare by using a baseline of the

fuel costs approved by the Commission in Case No. 99-103-EL-

EFC. Beginning January 1, 2006, CG&E shall also calculate its

fuel cost to account for voltage differentials among consumers on

different rate schedules. In no instance shall fuel costs amending

the price to compare be less than $ 0.00. Fuel used by CG&E's

plants, and economy purchased power obtained, to serve The

Union Light, Heat and Power Company load shall remain part of
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the calculation of average fuel and purchase power costs until

CG&E's Power Sales Agreement, Rate Schedule FERC No. 56, is

terminated.

16. The Parties agree that CG&E shall extend its existing contracts for

weatherization and energy assistance, pursuant to contract

changes made in conjunction with the Cinergy Community Energy

Partnership board, through December 31, 2008.

17. The Parties agree that CG&E shall implement a residential

Demand Side Management tracker, set initially at $ 0.00. Program

content shall be determined by CG&E working with Cinergy

Community Energy Partnership, and Staff. CG&E shall apply for

Commission approval of any proposed demand side management

program and rider level.

18. CG&E shall enter into good faith discussions with the Ohio

Department of Development to establish an annual arrearage

crediting program for percentage of income payment program

consumers. The Parties intend that the initial arrearage credit will

be for the entirety of existing arrearages already recovered by

CG&E, without condition, and to occur on or about December 31,

2004. Thereafter, an agreed upon arrearage crediting program

shall credit arrearages already recovered by CG&E, shall retain

applicable arrearages necessary to enforce current and future

disconnection rules in an effort to limit the amount of arrearages,
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and shall require percentage of income payment program

consumers to timely pay their required percentage of income

payment before they may receive a credit. If this program is

approved CG&E will develop, in concert with Cinergy Community

Energy Partnership, a demand side management education and

energy efficiency program to educate percentage of income

payment plan consumers of the opportunities available pursuant

to an approved arrearage crediting program. CO&E shall also

permit percentage of income payment plan consumers to receive

the residential shopping credit approved by the Commission in

Case No. 99-1658-EL-ETP through December 31, 2005, for the

first 25% of residential load to switch to a competitive retail electric

service provider conditioned upon the inclusion of such consumers

toward the first 25% of residential load to switch. Implementation

of these programs is conditioned upon the agreement of the Ohio

Department of Development and cost recovery of the arrearages by

CG&E.

19. The Parties agree that CG&E shall maintain the 5% generation rate

decrease for residential consumers on CG&E's market-based

standard service unless CG&E's collection of regulatory transition

charges from residential consumers is not extended through

December 31, 2010, in which case the residential 5% generation
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decrease shall end effective immediately or January 1, 2005,

whichever is later.

20. CG&E will file a Motion to Dismiss Ohio Supreme Court Case Nos.

03-1207, 03-2034, and 04-563, will cease prosecution before the

Commission of any case based on its assertion that the

requirements imposed on competitive retail electric service

providers with respect to collateral requirements and supplier

agreements apply to governmental aggregators, and will not assert

this same argument in the future in any proceeding or in any

dealings with governmental aggregators.

21. This Stipulation does not amend or supersede any provision of the

Stipulation approved by the Commission in Case No. 99-1658-EL-

ETP, except as expressly stated herein.

The Signatory Parties recommend and request that the

Commission make the following findings of fact and conclusions of law in

its Opinion and Order approving this Stipulation as fully described

above:

Findings of fact:

1. The market-based standard service offer proposed herein, and the

individual components thereof, are set at a rate such that it is not

free service or service provided for less than actual cost for the

purpose of destroying competition.
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2. The market-based standard service offer proposed by CG&E does

not give an undue or unreasonable advantage or preference to any

consumer or subject any consumer to undue or unreasonable

prejudice or disadvantage.

3. That portion of the market-based standard service offer proposed

by CG&E to be charged to all consumers as the Provider of Last

Resort charge is just and reasonable and consists of those

components necessary for CG&E to provide a reliable generation

supply to consumers such that it may fulfill its statutory obligation

to serve.

4. CG&E has achieved twenty percent (20%) switching or effective

competition in each non-residential consumer class.

5. The market-based standard service offer price, and individually the

price to compare and the Provider of Last Resort components,

represent the price of competitive retail electric generation service

from a willing seller to willing buyers.

6. Effective competition exists for all consumer classes, as of the end

of the Market Development Period for each respective consumer

class, if CG&E adheres to the terms and conditions of this

Stipulation.

7. Pursuant to the findings of fact set forth in paragraphs four, five,

and six above, the market development period ends for all non-
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residential consumer classes on December 31, 2004, and the

residential consumer class on December 31, 2005.

8. The Electric Reliability and Rate Stabilization Plan stipulated to

herein accomplishes generally the same market option for

customers as the competitive bid process required by R. C.

4928.14(B) and no competitive bid option other than contained

herein is therefore required.

9. It is just and reasonable that CG&E establish, and recover through

a rider amortized over five years beginning January 1, 2006,

accounting deferrals equal to the revenue requirement from July 1,

2004, through December 31, 2005, on net capital investment

related to CG&E's distribution business.

10. It is just and reasonable that CG&E establish mechanisms to

recover costs as follows: (1) Transmission Cost Riders to recover, in

an annual proceeding as described in the application, changes in

transmission costs assessed to CG&E by the applicable regional

transmission organization or otherwise approved by the Federal

Energy Regulatory Commission; and (2) a Demand-Side

Management Cost Rider to recover the development and

implementation costs for energy efficiency and load management

programs agreed upon by the Cinergy Community Energy

Partnership board and approved by the Commission, in an annual

proceeding as described in the application.
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11. It is just and reasonable for CG&E to continue to fund and recover

in base rates energy efficiency programs, as approved in Case No.

99-1658-EL-ETP through December 31, 2008, or as approved by

the Commission in CG&E's next distribution base rate case.

12. It is just and reasonable for CG&E to have no obligation to transfer

ownership of its generation assets,

13. CG&E's collection of regulatory transition revenues from

residential consumers for the period of January 1, 2009, through

December 31, 2010, does not represent an increase of the charge

recovering revenue requirements associated with the recovery of

previously approved regulatory assets.

14. This Stipulation is supported by adequate data and information;

violates no regulatory principle or precedent; and is the product of

lengthy, serious bargaining among knowledgeable and capable

parties representing a wide range of interests, including the

Commission's Staff.

Conclusions of Law:

1. CG&E's market-based standard service offer and competitive bid

process, as set forth herein, comply with R. C. Title 49, including

but not limited to, R. C. Sections 4928.02, 4928.03, 4928.05, and

4928.14,

2. CG&E's market-based standard service offer, including the price to

compare and Provider of Last Resort charge, is consistent with R.
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C. Title 49, including but not limited to, Division B of R. C.

4905.33 and R. C. 4905.35.

3. The deferral and recovery of accounting deferrals equal to the

revenue requirement from July 1, 2004, through December 31,

2005, on net capital investment related to CG&E's distribution

business, is consistent with the frozen rates during the market

development period required generally by R. C. Chapter 4928 and

specifically by R. C. 4928.34(A)(6).

4. The approval and implementation of: (1) Transmission Cost Riders

to recover, as described in the application, changes in

transmission costs approved by FERC including those costs

assessed to CG&E by the applicable regional transmission

organization; and (2) a Demand-Side Management Cost Rider to

recover the development and implementation costs for energy

efficiency and load management programs agreed upon by the

Cinergy Community Energy Partnership board and approved by

the Commission, as described in the application, is consistent with

the Commission's ratemaking authority set forth in R. C. Title 49,

including, but not limited to, R. C. 4909.15, 4909.17, 4909.18,

and 4909.19.

5. The end of the market development period for each consumer

class, pursuant to the factual findings set forth in this Opinion and
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Order, is in compliance with R. C. Title 49, including but not

limited to, R. C. 4928.40.

6. The approval that CG&E may maintain ownership of its generation

assets is in compliance with R. C. Chapter 4928 generally,

including, but not limited to, R. C. 4928.17, 4928.18, 4928.31,

and 4928.34.

7. CG&E's collection of regulatory transition revenues from

residential consumers for the period of January 1, 2009, through

December 31, 2010, is in compliance with R. C. 4928.40.

The undersigned hereby stipulate and agree and each represents

that it is authorized to enter into this Stipulation and Recommendation

this 19th day of May, 2004.

Respectfully submitted,

f/i f.6, 41, -4 _
Paul A. Colbert, Senior Counsel
John J. Finnigan, Jr., Senior Counsel
THE CINCINNATI GAS & ELECTRIC
COMPANY
139 East Fourth Street, 2500 Atrium II
Cincinnati, OH 45202
(513) 287-3601

THE CINCINNATI GAS & ELECTRIC COMPANY
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Paul A. Colbert, Senior Counsel
John J. Finnigan, Senior Counsel
Its Attorney

STAFF OF THE PUBLIC UTILITIES COMMISSION OF OHIO

By: !! lu''rr wO', /+',^( (

Thomas McN m e, Assi'stant/^t-t^rney General
Its Attorney

OHIO CONSUMERS' COUNSEL

By:
Larry S. Sauer, Esq.
Jeffrey L. Small, Esq.
Ann M. Holtz, Esq.
Kimberly Bojko, Esq.
Its Attorney

INDUSTRIAL ENERGY USERS-OHIO

Sam46 C. Randazzo, rsq.
Lisa Gatchell, Esq.
McNees, Wallace & Nurick
Its Attorney

OHIO HOSPITAL ASSOCIATION

By:
Richard L.^àites, Esq.
Its Attorney
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DOMINION RETAIL, INC,

By: 25^^&

Barth E. Royer
Judith B. Sanders
Bell, Royer & Sanders Co., LPA
Its Attorney

OHIO MANUFACTURERS' ASSOCIATION

By:
Sally W. Bloomfield, Esq.
Thomas J. O'Brien
Brickler & Eckler, LLP
Its Attorney

CITY OF CINCINNATI

By:
Sally W. Bloomfield, Esq.
Thomas J. O'Brien
Brickler & Eckler, LLP
Its Attorney

MIDAMERICAN ENERGY COMPANY

By:
M. Howard Petricoff
Vorys, Sater, Seymour & Pease
Its Attorneys

STRATEGIC ENERGY, LLC

By:
M. Howard Petricoff
Vorys, Sater, Seymour & Pease
Its Attorneys
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DUKE REALTY CORPORATION

By:
M. Howard Petricoff
Vorys, Sater, Seymour & Pease
Its Attorney

CONSTELLATION POWER SOURCE, INC.

By:
M. Howard Petricoff
Vorys, Sater, Seymour & Pease
Its Attorney

WPS ENERGY SERVICES, INC.

By:
M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymour & Pease

THE OHIO ENERGY GROUP, INC.

By: PAZ5W-̂^f^^
Michael L. urtz
David Boehm
Boehm, Kurtz & Lowry
Its Attorney

THE KROGER COMPANY

By:
Michael L. Kurtz
Boehm, Kurtz & Lowry
Its Attorney
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AK STEEL CORPORATION

By:
David F. Boehm, Esq.
Boehm, Kurtz & Lowry
Its Attorney

CONSTELLATION NEWENERGY, INC.

By:
Jonathan W. Airey, Esq.
Vorys, Sater, Seymour & Pease
Its Attorney

William A. Adams, Esq.
Dane Stinson, Esq.
BAILEY CAVALIERI LLC
Its Attorneys

PEOPLE WORKING COOPERATIVELY, INC.

By: k,..-e/-^^ h/ 4,
Mary x+v. Christensen
Christensen, Christensen & Devillers
Its Attorney

NATIONAL ENERGY MARKETERS ASSOCIATION

By:
Craig G. Goodman, Esq., President
National Energy Marketers Association
Its Attorney
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OHIO PARTNERS FOR AFFORDABLE ENERGY

By:
David C. Rinebolt, Esq.
Its Attorney

PSEG ENERGY RESOURCES & TRADE, LLC

By:
Shawn P. Leyden
Vice President & General Counsel
Its Attorney

FIRSTENERGY SOLUTIONS CORP.

By: L.
Arthur E. Korkosz, Senior Coudsel
FirstEnergy Solutions
Its Attorney

COMMUNITIES UNITED FOR ACTION

By:
Noel M. Morgan, Esq.
Legal Aid Society of Greater Cincinnati
Its Attorney

COGNIS CORPORATION

, ^7 ®

By:
Theodore J. Sc^neider, Esq.
Murdock Goldenberg Schneider & Groh, LPA
Its Attorney
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Stipulation and Recommendation
was sent by electronic mail to all parties of record and listed below this 19th
day of May, 2004.

Samuel C. Randazzo, Esq.
Lisa Gatchell, Esq.
McNees, Wallace & Nurick
Counsel for Industrial Energy
Users-Ohio
21 East State Street, 17th Floor
Columbus, Ohio 43215
(614) 469-8000
srandazzo(d)mwncmh. com
Igatchelk@mwncmh.com

Paul A. Colbert

Sally W. Bloomfield, Esq.
Thomas J. O'Brien
Counsel for Ohio Manufacturers'
Association and City of
Cincinnati
Brickler & Eckler, LLP
100 South Third Street
Columbus, Ohio 43215
(614) 227-2368
sbloomfieldWbricker. com

Richard L. Sites, Esq.
Ohio Hospital Association
155 East Broad Street, 15th
Floor
Columbus, Ohio 43215-3620
(614) 221-7614
ricks@ohanet.ora

Barth E. Royer
Judith B. Sanders
Counselfor Dominion Retail, Inc.
Bell, Royer & Sanders Co., LPA
33 South Grant Avenue
Columbus, Ohio 43215-3900
(614) 228-0704
Barth Rover(cDaol. com

M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymour & Pease
Counsel for 7VIidAmerica Energy
Co.,Strategic Energy, LLC, Duke
Realty, Constellation Power
Source, Inc., and
WPS Energy Services, Inc.
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
(614) 466-5414
mhpetricoff(cDvssp. com

Michael L. Kurtz
Boehm, Kurtz & Lowry
Attorneys for The Kroger Co.
and The Ohio Energy Group
2110 CBLD Center
36 East Seventh Street
Cincinnati, Ohio 45202
(513) 421-2255
mkurtzlawC&aol.com
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Larry S. Sauer, Esq.
Jeffrey L. Small, Esq.
Ann M. Holtz, Esq.
Kimberly Bojko, Esq.
Office of Consumers' Counsel
10 West Broad Street, Suite
1800
Columbus, Ohio 43215
(614) 466-8674
sauerna occ. state.oh.us;
hotza.occ. state. oh. us
sma11(a-locc. state. oh. us

W. Jonathan Airey, Esq.
Counsel for Constellation
NewEnergy, Inc.
Vorys, Sater, Seymour & Pease
52 East Gay Street
P.O. Box 1008
Columbus, Ohio 43216-1008
(614) 464-6346
wiaireavssn.com

David F. Boehm, Esq.
Counsel for AK Steel Corp.
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite
2110
Cincinnati, Ohio 45202
(513) 421-2255
dboehmlaw(@aol.com

William A. Adams, Esq.
Dane Stinson, Esq.
BAILEY CAVALIERI LLC
Counsel for Green Mountain
Energy Co.
10 West Broad Street, Suite
2100
Columbus, Ohio 43215
(614) 221-3155
William.Adams(u1BailevCavalieri. com
Dane. StinsonaBailevCayalieri. com

Mary W. Christensen
Christensen, Christensen &
Devillers
Counsel for People Working
Cooperatively
401 N. Front Street, Suite 350,
Columbus, Ohio 43215-2249
(614) 262-3969
Mchristensen(a)Columbuslaw. orx

Craig G. Goodman, Esq.,
President
National Energy Marketers
Association.
3333 K Street, N.W., Suite 110
Washington, DC 20007
ceoodmanaC),ener marketers.com

David C. Rinebolt
Ohio Partners for Affordable
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337 S. Main Street, 4th Floor,
Suite 5
P.O. Box 1793
Findlay, Ohio 45839-1793
(419) 425-8860
drineboltr@aol.com

Shawn P. Leyden
VP and General Counsel
PSEG Energy Resources &
Trade LLC
80 Park Plaza, 19th Floor
Newark, NJ 07102
Shawn. Levden(la. pseg.com

Arthur E. Korkosz
First Energy Solutions Counsel
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Q. By whom are you employed?

A. Synapse Energy Economics.

Q. For whom are you testifying in the case?

A. The Office of the Ohio Consumers'

Counsel.

MR. FINNIGAN: Your Honor, 0CC would like

to mark Mr. Talbot's prepared testimony as OCC remand

Exhibit 1, please.

(EXHIBIT MARKED FOR IDENTIFICATION.)

EXAMINER FARKAS: So marked.

Q. Mr. Talbot, do you have before you what

has been marked as 0CC Exhibit 1?

A. I do.

Q. Do you have any changes or corrections

you would like to make to that document?

A. Yes. There's one change to a table,

which is on page 21. The line No. 11 that's part of

that table which has a Rate Component, Total Fully

Bypassable should be moved up above the previous

line, which is Annually Adjusted Component, which

then would become line 11, and the percentage that's

now on line 11 of 86.6 percent would now become

81.3 percent Total Fully Bypassable, and the dollar

number for Total Fully Bypassable is 848,582,225. .

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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Then going down to line 15, the Total Not

Fully Bypassable would increase from 13.4 percent to

18.7 percent, and the dollar amount would be

195,273,627.

And then on the next page, first line

that's page 22, the first line is 13.4 percent would

increase to 18.7 percent. That's the change.

Q. Mr. Talbot, does that change any of your

conclusions or recommendations?

A. No.

Q. If you were asked the same questions

today that you were asked in this testimony, would

you have the same answers?

A. Yes, I would.

MS. HOTZ: Mr. Talbot is available for

cross-examination.

EXAMINER FARKAS: Thank you.

MR. FINNIGAN: Thank you, your Honor.

CROSS-EXAMINATION

By Mr. Finnigan:

Q. Good morning, Mr. Talbot.

A. Good morninq, Mr. Finnigan.

Q. Mr. Talbot, could we stay on that table,

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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with you, Mr. Talbot, is the amount to which the

company's generation charge is nonbypassable.

A. Very well.

Q. And could you go back to page 21 of your

prefiled testimony where you discuss that?

A. Yes.

Q. And please take a look at tab 13. Do you

see the document that's at tab 13?

A. Yes.

Q. And it's been marked as Duke Energy Ohio

Remand Exhibit 16.

A. Yes.

Q. And do you recognize that as something we

discussed in your deposition?

A. I do.

Q. Do you believe that calculation to be

accurate?

A. I do.

Q. Subject to the fact it uses the same

revenue numbers that the company supplied in response

to a data request as you used on page 21 of your

prefiled testimony.

A. Yes. There's only one point that I'd

like to make, and that is, if I look at the system

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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reliability tracker, which is not bypassable by

residential customers, that is negative item of

$6 million or .6 percent because of an accounting, if

you will, of overcollection in a previous period. So

that this is a negative or repayment to customers,

credit to customers in the current period, which is

2006.

I believe that that number would be

something in the range of up to one percent positive

for 2007 and '08, so in other words, there are

expenses in that item, which changes the figures by

in effect normalizing them. So I would point out

this is not normalized.

Q. That would just be a minor change,

wouldn't it?

A. Well, not so minor. So if you go from

negative .6 to positive one percent or .8 percent

something in that range, you do end up with more like

4 percent total nonbypassable, which is not an

insignificant item when you consider it in relation

to potential margins of competitors. It might, in

effect, eliminate their margin, their profit margin

so that I would say that it's actually a significant

item.

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481
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Q. Have you studied suppliers' margins and

the margins that they plan to obtain when they enter

a retail market?

A. Yes. This came up in 2004 in the

previous proceeding, and it was pretty clear that

those margins are not easy to identify, and it all

depends on a variety of factors. But if you look

at -- I think what we looked at then was retail

margins for retail businesses generally, and they

were not a large number. It was a relatively single

digit margin, as I recall. So if you're talking

about a single digit return, knocking three or four

percent off that is a big -- is a big reduction in

margin.

Q. Now, with respect to the document that

you have before you, it says residential consumers

but wouldn't that apply to residential and

nonresidential consumers for the most part?

A. Yes.

Q. And the only difference would be that the

system reliability tracker is avoidable by

nonresidential consumers under certain circumstances

if they sign a contract and agree to remain off the

company's system through 2008.

Armstrong & Okey, Inc_ Columbus, Ohio (614) 224-9481
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BEFORE

THE PUBLIC UTTLTTIES COMMISSION OP OHIO

In the Matter of the Applications of:

MxEnergy, Inc.,
ACN Energy, Inc., and
Direct Energy Services, LLC

for Certification as Retail Natural
Gas Suppliers in the State of Ohio.

Case No. 02-1773-GA-CRS
Case No. 02-1828-GA-C'RS
Case No. 02-1829-GA-CRS

ENTRY

The attorney examiner, pursuant to th.e authority granted by Rules 4901-1-14 and
4901-1-24, Ohio Administrative Code (O.A.C.), finds:

(1) On August 9, 2004, MxEnergy, Inc. (MxEnergy), a previously
certified competitive retail natural gas supplier pursuant to
Section 4929.20 et seq., Revised Code, filed its renewal
application 6o retain its certified status. As part of that filing,
MxEnergy requested a protective order under Rule 4901-1-
24(D), O.A.C., for its summary of experience ("Exhibit B-3");
financial statements ("Exhibit C-3"); financial arrangements
("Exhibit C-4"); and forecasted financial statements ("Exhibit C-
50).

(2) Similarly, on August 10, 2004 and August 16, 2004, respectively,
Direct Energy Services, LLC (Direct Energy) and ACN Energy,
Inc. (ACN Energy), previously certified competitive retail
natural gas suppliers pursuant to Section 4929.20 et seq., Revised
Code, filed their renewal applications to retain their certified
status. As part of its filing, Direct Energy requested a protective
order under Rule 4901-1-24(D), O.A.C., for its Supplemental
Exhibit C-6. ACN Energy sought similar protection for its
Exhibits C-3, C-4 and C-5. Also, on August 9, 10 and 16, 2004,
MxEnergy, Direct Energy and ACN Energy respectively filed
under seal with the Docketing Division of the Commission the
exhibits for which they each sought a protective order, and filed
their motions for protective order. No memoranda contra were
filed regarding any of the motions for protective order.

(3) The Commission has emphasized, in In the Matter of the
Application of The Ohio Bell Telephone Company for Approval of an
Alternative Form of Regulation, Case No. 93-487-TI =ALT, Entry
issued November 23, 2003, that:
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[a]ll proceedings at the Commission and atl
documents and records in its possession are
public records, except as provided in Ohio's
public records law (Section 149.43, Revised
Code) and as consistent with the purposes of
Title 49 of the Revised. Code. Ohio public
records law is intended to be liberaIly construed
to "ensure that governmental records be open
and made available to the public...subject to
only a few very limited exceptions." State ex reC.
Williams v. Cleveland (1992), 64 Ohio St. 3d 544,
549, [other citations omitted].

(4) In determining whether to issue a protective order in these
instances, it is necessary to assess whether the materials for
which such an order is sought:

(a) are prohibited to be released by state or
federal law under Section 149.43(A)(1)(v),
Revised Code;

(b)

(5)

are maintained as confidential by the
company seeking the order (see, State ex ret.
The Plain DeaIer v. Ohio Dept. of Ins. (1997),
80 Ohio St. 3d 513, 524-525, citing
Pyrornatics, Inc. v. Petruzielto (1983), 7 Ohio
App. 3d 131); and

(c) the non-disclosure of which wiIl not be
inconsistent with the purposes of Title 49,
Revised Code, as required by Rule 4901-1-
24(D), O.A.C.

Section 4929.23(A), Revised Code, requires that, "the
Commission take such measures as it considers necessary to
protect the confidentiality of any such [competitive retail
natural gas service] information." However, the mere filing of
materials required by the Commission pursuant to this statute
does not satisfy the requirements for non-disclosure of what is
otherwise a public document. An in camera inspection is
necessary to determine whether the materials are entitled to
protection from disclosure. State ex rel. Altright Parking of
Cleveland Inc. v. Cleveland (1992), 63 Ohio St. 3d 772. During
that inspection, the question is whether the materials have
actual or potential independent economic value from not being

000795
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generally known. See, State ex rei. Besser v. Ohio State Univ.
.(2000), 89 Ohio St. 3d 396.

(6) Upon review, the attomey examiner finds that each company
has made an effort to preserve the confidential nature of the
materials related to its motion and each of the exhibits for which
protection is sought contains sensitive information which would
be of competitive value if publicly diselosed. Consistent with
Rule 4901-1-24(D)(1), O.A.C., where such confidential material
can be reasonably redacted from a document without rendering
the remaining document incomprehensible or of little meaning,
redaction should be ordered rather than wholesale removal of
the document from public scrutiny. Based upon review of the
documents, the examiner concludes;

I

(a) All of Exhibit B-3 should not be kept under
seal, as MxEnergy proposes. MxEnergy
should redact the numbers related to
customers and volumes delivered from
Exhibit B-3, and the redacted document
should be fEed in the public record.
However, removal of consolidated financial
information from its Exhibit C-3 would leave
only auditor's notes that have little meaning
in the absence of the underlying numerical
values. Similarly, Exhibits C-4 and C-5 cannot
be reasonably redacted to protect the
confidential materials contained therein.
Accordingly, Exhibits B-3, C-3, C-4 and C-5,
currently under seal, should remain under
seal for the 18-month period after the date of
this entry.

(b) Direct Energy's Supplemental Exhibit C-6,
althdugh characterized as a "credit rating," is
actually a financial arrangement that can be
easily redacted by removing the names and
addresses of entities, the names of persons
executing the agreement, specific financing
dollar amounts, and interest rates.
Accordingly, Direct Energy should redact the
names and addresses of entities, the names of
persons executing the agreement, specific
financing dollar amounts, and interest rates
from Supplemental Exhibit C-6, and the
redacted document should be filed in the

,
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public record. Unredacted Supplemental
Exhibit C-6, currently under seal, should
remain under seal for the 18-month period
after the date of this entry.

(c) ACN Energy's Exhibits C-3 and C-5 cannot
be reasonably redacted to protect the
confidential materials contained therein.
However, Exhibit C-4, a lengthy financing
agreement, can be reasonably redacted by
removing the names and addresses . of
entities, the names of persoris executing the
agreement, specific financing dollar amounts,
and interest rates. Accordingly, ACN Energy
should redact the names and addresses of
entities, the names of persons executing the
agreement specific financing dollar amounts,
and interest rates from Exhibit C4 and the
redacted document should be filed in the
public record. It is also noted that the
agreement as submitted to the Commission is
not an executed copy. Further, Exhibits C-3,
C-4 and C-5, currently under seal, should
remain under seal for the 18-month period
after the date of this entry.

i

(7)

Therefore, there is good cause to grant in part and deny in part
the motions for protective orders as described above.

The motions by MxEnergy and Direct Energy each request a
waiver from Rule 4901-1-24(P), O.A.C., the provision that
protective orders under Rule 4901-1-24(D), O.A.C.,
automatically expire after 18 months. However, that same rule
provides that, "[a] party wishing to extehd a protective order
beyond eighteert months shall file an appropriate motion at
least forty-five days in advance of the expiration date." The
examiner is unwilling to accept that the information being
protected today will continue in its entirety to require such
protection 18 months from now. The requests for waiver of the
initia118-month limitation should be denied.

It is, therefore,

ORDERED, That the motion of MxEnergy for a protective order is granted in part
and denied in part. Within seven days of the date of this entry, MxEnergy shall file Exhibit
B-3 as a priblic document, redacted as required by this entry. Exhibits C-3, C-4 and C-5,

000797
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and the unredacted version of Exhibit B-3 will remain under seal for the 18-month period
from the date of this entry. It is, further,

ORDERED, That the motion of Direct Energy for a protective order is granted in
part and denied in part. Within seven days of the date of this entry, Direct Energy shall
file Supplemental Exhibit C-6 as a public document, redacted as required by this entry.
The unredacted version of Supplemental Exhibit C-6 will remain under seal for the 18-
month period from the date of this entry. It is, further,

ORDERED, That the motion of ACN Energy for a protective order is granted in part
and denied in part. Within seven days of the date of this entry, ACN Energy shall file
Exhibit C-4 as a public document, redacted as required by this entry. Exhibits C-3, C-5 and
the unredacted version of Exhibit C-4 will remain under seal for the 18-month period from
the date of this entry. It is, further,

ORDERED, That the requests of MxEnergy and Direct Energy for a waiver of the
18-month time period contained in Rule 4901-1-24(F), O.A.C., are denied. It is, further,

ORDERED, That a copy of this entry be served upon MxEnergy, Direct Energy,
ACN Energy, their counsel and all other interested parties of record.

THE PUBLIC UTILITTES COAIIvIISSION OF OHiO

4 -^e_ 3LQ.
By: Jc.lhn L. Shailer

Altorney Examiner

Rene6 J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILTITES COMMISSION OF OHIO

In the Matter of the Complaint of the Ohio
Cable Telecommunications Association,

Complainant,

V.

Ameritech Ohio,

Case No. 97-654-TP-CSS

Respondent. '

OPINION AND ORDER

The Commission, having considered the various legal briefs and pleadings sub-
mitted in this case, and based on the stipulated facts agreed to by the parties, hereby
issues its opinion and order.

INTRODUCTTON AND SLIMMaRY OF THE PROCEEDiN

On June 19, 1997, the Ohio Cable Telecommunications Association (OCTA) filed a
complaint (or, in the alternative, a request for a Commission investigation) against
Ameritech Ohio (Ameritech) alleging anticompetitive marketing behavior by
Ameritech with respect to the "AmeriCheck" marketing program. OCTA alleges that
Ameritech, through its cable television affiliate Ameritech New Media (New Media), is
offering rebates (that may be used for any Ameritech service) to customers who sign up
for its cable servicei. OCTA contends that the AmeriCheck rebate program violates
Ameritech's alternative regulation plan by offering monopoly telephone service at rates
below long run service incremental cost (LRSIC), thereby subsidizing competitive and
unregulated services. OCTA argues that the AmeriChecks rebates violate Sections
4905.33 and 4905.35, Revised Code (which prohibit offering rebates, special rates, free
service, or unreasonable preferences). OCTA also alleges that the AmeriChecks
program violates the Federal Telecommunications Act of 1996 (47 USC Section 254[k]) by
using revenues from noncompetitive services to subsidize competitive services. OCTA
seeks emergency relief pursuant to Section 4909.16, Revised Code, and requests that the
Commission: direct Ameritech to immediately cease and desist from offering local
exchange service below LRSIC; direct Ameritech to immediately terminate the

1 Copies of the marketing literature are attached to OCTA's complaint. Under this marketing program,
customers who sign up for "americast" cable television service receive $60 to $120 in AmeriChecks
(depending on whether a customer agreement is signed by the customer). The AmeriChecks may be used
like cash to pay for other Ameritech services including the customer's home phone bill, Ameritech
cellular telephone bill, Ameritech paging service bill, or americast cable bill. Ameritech does not
dispute OCTA's allegations with respect to the ability of New Media/americast subscribers.to use the
AmeriChecks for other Ameritech services, including home telephone services (See Ameritech's June 26,
1997 Memorandum Contra, at 4-5). a
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vat* p^es`ad = J^document deliveace¢ ^n tha =

Tetihaician
.J^/



97-654-TP-CSS -2-

AmeriChecks marketing program and refrain from engaging in any similar
promotions; initiate an investigation of whether the AmeriChecks program has
resulted in subsidization of competitive services by monopoly customers; and issue
appropriate corrective orders to remedy unlawful cross-subsidization.

Ameritech filed a memorandum contra on June 26, 1997. Ameritech states that
OCTA has failed to support its burden of proving that emergency relief is warranted
pursuant to the Section 4909.16, Revised Code. Ameritech argues that OCTA incorrectly
assumes, without any supporting affidavits or verification, that Ameritech is providing
reduced rates to telephone customers in connection with the AmeriChecks promotion.
Ameritech claims that its telephone customers will continue to pay the full tariffed rates
and that Ameritech will be paid in full by Huntington National Bank, from New Media
funds, for any AmeriChecks used by customers for payment of Ameritech local tele-
phone bills. Accordingly, Ameritech requests that the Commission deny OCTA's re-
quest for emergency relief.

On June 30, 1997, `the attorney examiner initiated a teleconference with the parties
to discuss the issues raised in this case. The examiner indicated that it was appropriate
to address the threshold issue of whether Ameritech's customers are being offered
special rates, rebates, or undue preferences, pursuant to Sections 4905.33 and 4905.35,
Revised Code, before proceeding on the other issues raised in OCTA's complaint. The
parties agreed that it was not necessary to hold a hearing on the limited issue identified
by the examiner, based on certain stipulated facts concerning the operation of the
AmeriChecks program.2 The parties agreed to submit legal briefs on the issue of com-
pliance with Sections 4905.33 and 4905.35, Revised Code. Initial briefs were filed on July
9, 1997 and reply briefs were fited July 11, 1997.

SUMMARY OF rPLI AB AW AND LEGAL A_RGUMENTS

Section 4905.33, Revised Code, provides in relevant part

No public utility shall directly or indirectly, or by any special
rate, rebate, drawback, or other device or method, charge,

2 The stipulated facts, solely for purposes of addressing the threshold issue identified by the attorney
examiner, are as follows: (1) New Media customers may use AmeriChecks to help pay their americast
Cable TV, Ameritech Cellular, Ameritech Paging and/or Ameritech Ohio home telephone bills; (2) The
AmeriChecks are issued and funded by Ameritech New Media through a Huntington National Bank
account on which the AmeriChecks are drawn; (3) If an Ameritech New Media customer elects to use one
of the AmeriChecks for a home telephone bill, Ameritech Ohio deposits the AmeriChecks and receives
payment from Huntington National Bank from funds drawn on Ameritech New Media in an amount
equivalent to the amount of the Americhecks; and (4) Ameritech New Media and Ameritech Ohio are
each wholly-owned subsidiaries of Ameritech Corporation (See Exhibit A attached to Ameritech's
initial brief filed July 9, 1997).
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demand, collect or receive from any person; firm, or corpora-
tion a greater or lesser compensation for any services ren-
dered, or to be rendered, ... than it charges, demands, collects,
or receives from any other person, firm, or corporation for
doing a like and contemporaneous service under substantially
the same circumstances and conditions. No public utility
shall furnish free service or service for less than actual cost for
the purpose of destroying competition.

Section 4905.35, Revised Code, provides:

No public utility shall make or give any undue or unreason-
able preference or advantage to any person, firm, corporation,
or locality, or subject any person, firm, corporation, or locality
to any undue or unreasonable prejudice or disadvantage.

In its legal briefs, OCTA contends that the AmeriChecks marketing program is
discriminatory and anticompetitive because it results in the opportunity for some
customers to pay below-tariff rates for telephone service, thus unfairly influencing
choices between competing providers. OCTA argues that the AmeriChecks program
violates Section 4905.33, Revised Code, because a New Media subscriber may pay less
than a non-subscriber for identical telephone service. OCTA claims that Section 4905.35,
Revised Code, is also violated by the AmeriChecks program because Ameritech has, in
effect, created two classes of basic monopoly telephone customers (i.e., those customers
who can and do choose New Media cable service and those who cannot or do not
choose New Media).

Ameritech responds that it is collecting the full tariff rate from each of its
customers, either directly or indirectly, and Ameritech's sole conduct at issue is accept-
ing and cashing of AmeriChecks like any other bank check. Ameritech claims that
OCTA's focus on the affiliate relationship between itself and New Media is misplaced
because it ignores New Media's fundamental right be in the cable television business
without regard to its corporate affiliation. Ameritech argues that the AmeriChecks
marketing program is no different than if New Media chose to provide its subscribers
with $10 bills or $10 checks payable directly to the customer. In either situation,
Ameritech contends that the customer could use the money to pay for cable service,
telephone service, or any other bills. Ameritech states that any economic benefits that
accrue to New Media subscribers, who may also be Ameritech customers, are provided
by New Media and not by Ameritech. According to Ameritech, it cannot influence the
marketing decisions of any cable television provider, including New Media. However,
Ameritech claims that it would be willing to accept bank checks issued by other cable
providers if presented by a customer as partial payment for a home telephone bill.
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CONCLUSION

The issue to be determined in this case is relatively straightforward: Whether
Ameritech Ohio's acceptance of AmeriChecks issued by its affiliate New Media, for
payment of home telephone service, constitutes a violation of Sections 4905.33 or
4905.35, Revised Code. The relevant facts are undisputed. Ameritech Ohio telephone
customers who subscribe to cable television service from Ameritech New Media may
use AmeriChecks issued by New Media to lower their home telephone bills by up to
$120.

Based on the relevant facts and the applicable law, we find that Ameritech Ohio's
practice of accepting AmeriChecks issued by New Media constitutes a violation of
Sections 4905.33 and 4905.35, Revised Code. Clearly, in today's environment, Ameritech
Ohio, as a monopoly provider of residential local exchange service, could not directly
offer rebates for home telephone service to its customers who also subscribe to cable
television from Ameritech New Media, without triggering a review under Section
4905.33, Revised Code. Similarly, Ameritech may not accomplish indirectly (by accept-
ing checks issued by its cable affiliate) what it cannot do directly. Section 4905.33, Re-
vised Code, prohibits public utilities from "directly or indirectly" charging or re;ceivi e
greater or lesser compensation for services rendered under substantially the same
circumstances. Thus, the AmeriCltecks program violates Section 4905.33, Revised Code,
because it allows New Media subscribers to pay less for their local telephone service
than Ameritech Ohio customers that do not subscribe to New Media, even though the
telephone service received by both customers is identical. Ameritech's receipt of New
Media AnieriChecks also violates Section 4905.35, Revised Code, which prohibits public
utilities from giving "any undue or unreasonable preference or advantage". As indi-
cated above, Ameritech Ohio's participation in this program essentially separates its
customers into two discrete classes, those who can and do subscribe to New Media cable
television and those who cannot or do not choose to do so. Ameritech Ohio has ex-
tended a preference to customers of its affiliate by relieving those customers of the
requirement of full cash payment, while customers who do not subscribe to
Ameritech's affiliate are still required to satisfy the totality of their bills by full payment
in cash or by check (or else risk disconnection). Such a classification of customers bears
no rational relationship to current rate justifications or any other nondiscriminatory
segmentation of customers of a monopoly service and, as a result, must be considered
the granting of an undue preference or advantage by Ameritech Ohio to customers of its
affiliate, New Media.3

We disagree with Ameritech's argument that it is in compliance with Sections
4905.33 and 4905.35, Revised Code, because it receives full tariff charges through the
combination of customer payments and New Media AmeriChecks. The. fact that
Ameritech Ohio is ultimately "made whole" by cashing the New Media AmeriChecks is

3 We note that our decision is based on the current lack of competitive options for residential local
telephone service. We need not, at this time, reach the question of how this type of program may be
treated in a fully competitive environment.
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irrelevant for purposes of determining compliance with the applicable statutes. As
pointed out by OCTA, even if New Media pays the difference between the customer's
reduced bill and the otherwise applicable tariff rates, Section 4905.33, Revised Code,
prohibits a public utility from receiving less compensation from one customer than it
receives from another customer for comparable telephone service. The statute refer-
ences the amount received from the customer. and not from all other sources (subject to
Commission approval), because it is the amount paid by customers that measures the
potentially discriminatory impact on customers and that affects competition. Indeed, if
Ameritech's arguments were followed to their logical conclusion, nothing in the Ohio
statutes would preclude a public utility from setting up corporate affiliates to underwrite
the utility bills of selected customers, thereby offering below-tariff rates that would be
insulated from regulatory oversight. For all of the reasons set forth above, we conclude
that Ameritech's acceptance of AmeriChecks issued by New Media, for the purpose of
reducing home telephone bills, violates Sections 4905.33 and 4905.35, Revised Code.

Having determined that Ameritech's current participation in the New Media
AmeriChecks program is unlawful, we must next fashion a remedy. Under the circum-
stances presented by the ongoing marketing program, we believe it is appropriate for
Ameritech Ohio to develop a notice to be included in customer telephone bills (in areas
served or being marketed to by New Media), as well as a newspaper notice, to explain
that AmeriChecks issued by New Media will no longer be honored for payment of
home telephone service bills. The proposed notices should be submitted to the staff and
OCTA no later than July 21, 1997. In order to further expedite this notice process, the
attorney examiner assigned to this case will convene a conference with the parties and
staff on Wednesday, July 23, 1997, at 10:00 a.m., at the offices of the Commission, to
discuss the best means of notifying affected customers. Following this conference, the
attorney examiner will issue an entry finalizing approval of the notice and the effective
date for compliance with our directive in this order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW:

(1)

(2)

(3)

The parties stipulated to various facts, including the fact that
customers may use AmeriChecks issued by New Media to
help pay their Ameritech Ohio home telephone bills.

Based on the stipulated facts agreed to by the parties,
Ameritech Ohio's participation in the New Media
AmeriChecks program, by accepting AmeriChecks for pay-
ment of home telephone service, violates Sections 4905.33
and 4905.35, Revised Code.

Subject to appropriate notice to affected customers, Ameritech
Ohio must discontinue acceptance of AmeriChecks issued by
New Media for payment of Ameritech Ohio home telephone
service.
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91ipER^

It is, therefore,

ORDERED, That, subject to appropriate notice to affected customers, Ameritech
Ohio's acceptance of AmeriChecks issued by Ameritech New Media, for payment of
home telephone service bills, is found to violate Sections 4905.33 and 4905.35, Revised
Code, and Ameritech Ohio is directed to discontinue the acceptance of New Media
AmeriChecks in accordance with this order and the directives of the attorney examiner.
It is, further,

ORDERED, That Ameritech Ohio submit proposed customer notices to the staff
and OCTA no later than July 21, 1997, in accordance with this order. It is, further,

ORDERED, That a conference be scheduled for July 23, 1997, at 10:00 a.m., at the
offices of the Commission, in accordance with this order. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

DDN;geb

entered in the Journal

-ze
vigorit^

secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Joint Appli- )
cation of The Ohio Bell Telephone 1
Company and Ameritech Mobile Ser- 1 Case No. 89-365-RC-ATR

vices, Inc. for Approval of the
Transfer of Certain Assets.

OPINION AND ORDER

The Commission, considering the application filed March 2,
1989, the public hearing held June 11, 1990, as well as the briefs
and reply briefs filed June 25 and July 6, 1990, and having deter-
mined that this matter should proceed directly to opinion and
order without the issuance of an attorney examiner's report,
issues its opinion and order.

APPEARANCESt

Mr. Charles S. Rawlings, 45 Erieview Plaza, Cleveland, Ohio
44114, on behalf of The Ohio Bell Telephone Company.

Mr. Dennis L. Meyers, 1515 Woodfield Road, Suite 1400,
Schaumburg, Illinois 60173, and Mr. J. Raymond Prohaska, 150 east
Broad Street, Suite 220, Columbus, Ohio 43215, on behalf of Ameri-
tech Mobile Services, Inc.

Mr. Nil:.iam A. Spratley, Consumers' Counsel, by Ms. Colleen
L. Mooney, Associate Consumers' Counsel, 77 South High Street,
Columbus, Oh:o 43266-0550, on behalf of the residential ratepayers
of The Ohio Bell Telephone Company.

Mr. Anthony J. Celebrezze, Jr., Attorney General of Ohio, by
Mr. Robert S. Tongren, Section Chief, and Ms. Ann E. Henkener,
Assistant Attorney General, 180 East Broad Street, Columbus, Ohio
43266-0573, on behalf of the staff of the Public Utilities Commis-

sion of Ohio.

Bricker i Eckler., by Ms. Sally W. Bloomfield and Ms. Mary R.
Brandt, 100 South Third Street, Columbus, Ohio 43215, on behalf of
U.S.A. Mobile Communications, Inc., il.

OPINION:

On March 2, 1989, The Ohio Bell Telephone Company (Ohio Bell)

and Ameritech Mobile Services, Inc. (AriSI; collectively, the joint

applicants) filed a joint application in Case No. 89-365-RC-ATR

for approval, pursuant to Bection 4905.48, Revised Code, of the
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purehase by AMSI of certain services an9 assets of Ohio Bell
associated with the provision of General Improved nobile Telephone
Service (IMTS) and Signaling Service (Bellboy), as set forth in
Ohio Bell's Telephone Service Tariff, P.U.C.O. No. 3. Ohio Bell
and AMSI are °ubsidiaries of Ameritech Corporation. AMSI proposes
to use the assets which are the subject of the transfer applica-
tion to provide two-way intereonnected mobile telephone service in
Butler, Clark, C!iyahoga, Franklin, Lucas, Mahoning, Montgomery,
Stark, and Summit counties, Ohio; and tone and voice, and display
paging service in Belmont, Butler, Clark, Columbiana, Coshocton,
Cuyahoga, Erie, rairfield, Franklin, Greene, Hancock, Jefferson,
Lake, Lucas, Mahoning, Portage, Sandusky, Seneca, Stark, Summit,
Trumbull, Washington, and Wood counties, Ohio.

Legal notice of this proceeding was timely published in
newspapers of general circulation in the abovc counties on or
before May 15, 1989. USA Mobile Communications, Inc., II (USA
Mobile; and the Office of the Consumers' Counsel (0CC) timely
filed motions to intervene in this matter on May 26 and July 31,
1989, respectively. Several memoranda were thereafter filed
concerning the Commission's jurisdiction in this proceeding and
the appropriate treatment of alleged proprietary information
submitted by the joint applicants.

By entry issued March 1, 1990, the attorney examiner granted
the motions to intervene filed by USA Mobile and OCC, and sched-
uled a prehearing conference for April 17, 1990. Subsequent to
the prehearing conference, the parties entered into a protective
agreement concerning the alleged proprietary information submitted
by the joint applicants and, by entry issued April 20, 1990, this
matcer was scheduled for haaring to commence on June 11, 1990.
The hearing was held as scheduled, and briefs and reply briefs
were filed on June 25 and July 6, 1990, respectively.

One outstanding procedural matter warrants resolution prior
to proceeding to the merits of the application. The joinc appli-
cants assert that a limited amount of testimony and evidince,
which was examined in camera at the hearing held in this matter,
xb•uld continue to Bi aded proprietary status and remain on
file with the Commission under seal. This information includes
net revenue figures and paging units in service contained in a
valuation analysis performed by Coopers & Lybrand (USA Mobile Ex.
1, at 2 and 4; Itukla Affidavit, at 2; Schmidt Affidavit, at 2), a
business enterprise cash flow analysis performed by Coo,iers &
Lybrand (USA Mobile Ex. 2, at 2-4; Tr. 89-98), and portions of the
testimony of USA Mobile witness Andrew R. Gefen (USA Mcbile Ex. 4,
at 5, 7, 8, 11, 12, 13, 15, and exhibits; Tr. 224-2291.

At the conclusion of the hearing, the examiner instructed the
parties that, if they intended to assert that certain of the tes-
timony or exhibits reviewed in camera should continue to receive
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confidential treatment, the party requesting such treatment would
bear the burden on brief to establish the proprietary nature of
each specific item ( Tr. 266-268). On brief, the joint applicants
have generalized that all of the information for which they seek
confidential treatment is proprietary, arguing that they have not
made this information available to the public and that, if dis-
closed, it would give USA Mobile, and any other competitor, an
unfair business advantage ( Jt. Apps. Initial Br., at 28).

USA Mobile asserts that the joint applicants, by making only
conclusive statements about the trade secret nature of this infor-
mation, have failed to meet their burden of showing why it shouid
be protected ( USA Mobile Reply 8r., at 5-6). OCC generall} agrees
with USA Mobile and, further, states that much of the information
which the joint applicants contvnd is confidential is either
contained in the open record or is easily ascertainable from
information already on the public record and, thirefore, should
not be protected ( OCC Reply Br., at 19-21).

The public record statutes specifically applicable to the
Commission ( Section 4901.12 and 4905.07, Revised Code) provide a
strong presumption in favor of disclosure, which the party claim-
ing protective status must overcome. In this regard, the joint
applicants have failed by not raising specific arguments as to how
public disclosure of the specific items could cause them harm, or
how disclosure of the information would permit the companies'
competitors to use the information to their advantage.

In addition, OCC is correct that much of this information is
already on the public record, or readily ascertainable through
information on the public record, e.g., the number of official
paging units, the total number of paging units, and the per pager
purchase price. Further, certain of the exhibits, most notably
the business enterprise analysis ( USA Mobile Ex. 2) and the analy-
sis prepared by Mr. Gefen ( USA Mobile Ex. 4), contain information
(such as revenue and expense figures) which the Commission cus-
tomarily requires to be filed in companies' annual reports, certi-
fication cases, rate cases, and transfer cases. The joint appli-
cants have offered no distinguishing circumstances to warrant
protection of this information, nor have they attempted to segre-
gate this information in the analyses. in addition, certain of
the data contained in Mr. Gefen's analysis is the product of his
independent efforts.

Finally, we find that any interest which the joint applicants
might have in maintaining confidentiality of this information is
outweighed by the public's interest in full disclosure. We find
this particularly true of the conclusion of the Coopers & Lybrand
business enterprise analysis (USA Mobile Ex. 2), which was con-
ducted as a reasonableness test of the proposed fair market value

000809
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that the joint applicants placed on the cangible assets associated
with this transaction. This conclusion approximates the combined
valu¢ of the tangible and intangible Bellboy assets being trans
ferred, and goes to theieart of the issue upon which we must make
a determination, that being the apprcpciate determination of fair
market value and whether that value is greater than net book cost.
Since the Commission req'jires the submission of the transfer price
in transfer cases and the joint applicants have submitted their
proposals on the open rrcord for both fair market and net book
values of the tangible essets, we can not find, and have certainly
not been shown, why disclosure of an approximate transfer price
which would include both tangible and intangible assets should be
protected. Therefore, because the joint applicants have failed in
their burden, their motion for protective order with respect to
all information must he denied. The Commission's Docketing Divi-
sion shall be instructed, once this opinion and order has been
rendered final, to file this information in the open record.

The Commission's Jurisdiction

Ohio Bell is a telephone company as defined by Section
4905.03(A)(2), Revised Code, and a public utility by reason of
Section 4905.02, Revised Code, and, as such, is subject to the
Commission's jurisdiction. AMSI, inasmuch as it proposes to
become a public utility in this state upon the transfer of the
involved assets ( See companion case, No. 89-371-RC-ACe), is sub-
ject to the Commission's jurisdiction pursuant to Section 4905.63,
Revised Code.

The transfer of assets from Ohio Bell to AnSI is controlled
by Section 4905.48, Revised Code, which provides in pertinent
part:

With the consent and approval of the public
utilities commission:

(B) Any public utility may purchase or lease
the property, plant, or business of any other
such public utility.

(C) Any such public utility may sell or lease
its property or business to any other such
public utility.

To obtain the consent and approval of the com-
mission for such authority, a petition, joint
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or otherwise, signed and verified by the pres-
ident and the secretary of the respective com-
panies, clearly setting forth the object and
purposes desired, and stating whether or not
it is for the purchase, sale, lease, or making
of contracts, or for any other purpose pro-
vided in this section, and also the terms and
conditions of the same, shall be filed with
the commission. If the commission deems it
nacassary, it shall, upon the filing of such
petition, fix a time and place for a hearing.

If, after such hearing or in case no hearing
is required, the commission is satisfied that
the prayer of such petition should be granted
and the publ!c will thereby be furnished ade-
quate service for a reasonable and just rate,
rental, toll, or charge, it shall make such
order as it deems proper and the circumstances
require, and thereupon the things provided for
in such order may be done.

On brief, the joint applicants argue that Section 49D5.48
restricts the Commission's review in this proceeding merely to
whether the public will be furnished adequate service for a rea-
sonable and just rate. They argue that, since staff and the
intervenors do not contest AnSI's ability to provide adequate
service or the reasonableness of the rates to be charged (by
adopting Ohio Bell's tariff, P.U.C.O. No. 3), the statute requires
that the transfer be approved, without further inquiry (Jt. Apps.
Initial Br., at 5-6, 18-19).

The joint applicants' argament is without merit. Section
4905.48, Revised Code, grants the Commission wide discretion in
considering transfer applications by providing that the Commizsion
must be satisfied that the "petition should be granted and the
public will thereby be furnished adequate service for a ieasonable
and just rate..." (emphasis added). This language makes clear
that, while the Commission's consideration of whether to grant the
application includes a review of the adequacy of service and
reasonableness of rates resulting from the transfer, the Commis-
sion is not restricted in its deliberations to those issues, but
must also consider other matters, including the overall reason-
ableness of the transfer and its effect upon the public interest.
That the statute contemplates such thorough review is evidenced by
the requirement that the applicant file the terms and conditions
of the transaction with the Commission. Under this provision, the
Commission has traditionally required that the applicant file, for
our review, the purchase agreement, including the purchase price,
for the assets being transferred. Thus, the price at which the
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transaction is to be consummated plays an integral part in our

determination. Furthermore, the Commission has the authority

under the general supervisory powers contained 1 Sections 4905.04

- 4905.06, Revised Code, to consider whether the proposed trans-

action is in the public interest.

In considering the reasonableness of the proposed transfer,

the parties and staff have focused on the proper valuation to be

given the assets involved. For guidance, they have relied upon

the Uniform System of Accounts ( U.S.O.A.), as adopted by the
Commission in Case No. 86-2074-TP-OP.D, In the Matter of the Amend-

ment of Cha ter 4901:1-3, Ohio Administrative Code, Concrrnin the
,vn orm S stem o Aecounts for Tele phone Com anies ( September 2

19 7, an co if e in C apter 4 1:1- , 0 io A ministrative Code.
The parties and staff cite two sections of the U.S.O.A. which deal
with the valuation of transferred property: Section 32.2000(b)
(2), which requires that property transferred between two regu-
lated affiliates be accounted for at original cost, and Section
32.27(c), which requires that property transferred from a regu-
lated utility to its nonregulated affiliate be accounted for at
the higher of net book cost or estimated fair market value.

Although the joint applicants have recognized the applicabil-

ity of Section 32.27(c) to this proceeding in their pleadings and

have performed a valuation analysis in accordance therewith, they

point out, on brief, the apparent inconsistency of applying that
section to the transaction before us, when we have found this
transaction to be between two public utilities under Section
49D5.4B, Revised Code. As set forth above, Ohio Bell and AMSI are
regulated public utilities subject to the Commission's jurisdic-
tion by reason of Sections 4905.02 and 4905.63, Revised Code,
respectively. However, only Ohio Bell, which is subject to tradi-

tional cats base regulation, is required to keep its books in
accordance with the U.S.O.A. AHSI is not. Thus, while AMSI is
considered to be a regulated utility under state law, under the

U.S.O.A. it is considered to be unregulatrd. Indeed, Ohio Be11's
own witness, Theodore W. Kukla, division n.inager of corporate
regulatory accounting and support, recogniz+d this distinction and
testified that, for regulatory accounting purposes, AMSI is un-
regulated, and that this transaction is subject to the provisions
of Section 32.27(c), U.S.O.A. (TI. 141, 146-147).

Thus, we conclude that Section 32.27(c), U.S.O.A., provides
the standard for the appropriate valuation of this transaction.
section 32.27 provides, in part:

S 32.27 Transactions with affiliates.

(a) Unless otherwise approved by the Chief,
Common Carrier Bureau, transactions with af-
filiates involving asset transfers into or out
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of the regulated accounts shall be recorded by
the carrier in its regulated accounts as pro-
vided in paragraphs (b) through (f) of this
section.

(c) Assets sold or trannferred from the regu-
lated accounts to affiliates shall be recorded
as operating revenues, incidental revenues or
asset retirements according to the nature of
the transaction involved. If such sales are
reflected in tariffs on f:le with a regulatory
commission or in a prevaiiing price held out
to the general public, the associated revenues
shall be recorded at the prices contained
therein in the appropriate revenue accounts.
If no tariff or revailin rice is a 1ic-
a e the rocee s from such sa es s a 1 be
eterm ne at the i her o c^osG1rss a3l
a ca e va uatro n reserves, or estimated
fair market va ue of the asset. ( Emp asis
e e ).

Since there is no tariff or price list applicable to the
property to be transferred, the joint applicants caused to be
performed the valuation analysis set forth in the last sentence of
Section 32.27(c). Mr. xukla presented testimony that the esti-
mated net book amount for Ohio Bell's IMTS service was $1,054,953
and that the net book cost for Bellboy was $1,153,364 (Ohio Bell
Ex. D, at 4). Mr. Kukla further testified that the net book cost
of FCC licenses was not included in these amounts because they
were obtained at minimal or no cost and were charged to expense
when acquired, and not to an investment account (Ohio Bell Ex. D,
at 6). Mr. Kukla also expressed his opinion that, even if a value
were placed on the licenses and other intangibles which exceeded
net book value, the amount which exceeded net book would be re-
corded below the line in a non-income operating account and would
accrue to the benefit of Ohio Bell's shareholders, and not to the
general body of ratepayers (Tr. 145). Neither staff nor the
intervenors challenged the net book figures presented by Mr.
xukla.

The accounting firm of Coopers & Lybrand was retained by Ohio
Bell to perform a fair market valuation of the property subject to
transfer. Mr. Robert Svoboda, manager of valuation service at
Coopers i Lybrand, testified that the fair market value for the
tangible assets equaled $250,000 for IMTS and $1,575,000 for
Bellboy (Ohio Bell Ex. C, at 10). At the iistruction of Ohio
Bell, Mr. Svoboda did not attempt to value the intangibles associ-
ated with the property (Ohio Bell Ex. C, at 20; Tr. 64-65, 129).
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Mr, Svoboda utilized a market approach to val^e tMTS and a cost
approech for Bellboy. For purposes of the valuation, Bellboy was
considered to be a continuing viable service, while TMTS was
considered as if it were being liquidated (Ohio Bell Ex. C, at
15-17).

In valuing IMTS, Mr. Svoboda used a variation of the market
approach called the percent of cost technique ("cents-on-the-
dollar"), which expresses market data in relationship to an
asset's current cost new. Based upon his experience that the
types of assets involved in providing IMTS sell for 10-25 percent
of their original cost excluding installation, Mr. Svoboda de-
ducted 25 percent from the original cost of the assets and further
deducted an amount required to sell them to arrive at a net liqui-
dation value (Ohio Bell Ex. C, at 18-19).

In valuing the Bellboy assets, Mr. Svoboda used a cost ap-
proach, which entailed determining thn current cost new of all of
the equipment, by applying an inflation adjustment factor to the
equipment's original cost and deducting an amount for depreciation
(Ohio Bell Ex. C, at 16-17). Since he was instructed to place a
value only on the tangible assets associated with the services,
Mr. Svoboda did not use a third alternative appraisal approach,
the income approach, because a separate identifiable income stream
cannot be attributed solely to fixed assets (Ohio Bell :x. C, at
15= Tr. 49, 77). Nor did he use the market approach with respect
to his appraisal of the Bellboy service, since he was unable to
find market data reaarding the sale of only fixed assets {Tr. 54).
Although Mr. Svoboda did not use the income approach to determine
fair market value of the Bellboy assets, he did consider the
income from the Bellboy assets in a business enterprise analysis,
which he conducted as a reasonableness check to test whether there
are adequate earnings from the Bellboy service to support the
investment equal to th2 calculated fair market value of $1.575
million. The business enterprise analysis, which considered both
tangible and intangible assets, showed a value of $5.2 million for
the Bellboy service alone (USA Mobile Ex. 2; Tr. 112, 129). On
cross examination, Mr. Svoboda stated that the difference between
the $1.575 million fair market value calculated using the cost
approach and the $5.2 million value derived from the business
enterprise analysis was the value of the intangible assets (Tr.
96).

Because Ohio Bell's analysis showed that the net book value
of the assets is greater than the fair market value, the joint
applicants propose to transfer the property at net book value, or
approximately $2,208,000.

The staff and the intervenors argue that the proposed trans-
fer of assets is unreasonable and should not be granted on two
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grounds, namely, that, in determining the fair market value of the
property being transferred, the joint applicants improperly placed
no value on the intangible assets, and that they cnreasonably
undervalued the tangible assets.

Value of Intangible Assets

It is undisputed in this proceeding that Ohio Bell is trans-
ferring to AMSI all of the assets, tangible and intangible, asso-
ciated with Ohio Bell's Bellboy and IMTS services (Tr. 70), in-
deed, the Asset Transfer Agreement entered into between the par-
ties provides for the transfer of all Federal Communication Ccr,-
mission (FCC) and other licenses related to Ohio Bell's radio
services, as well as the customer lists related to the property
being transferred (Jt. Apps. Ex. B, at 31• It is also undisputed
that Mr. Svoboda, at the direction of Ohio Bell, assigned no value
to these intangible assets in determining the fair market value of
the property to be transferred (Ohio Bell Ex. C, at 20; Tr. 64-65,
109, 129), even though the value of these intangible assets is
"significant" (Tr. 96) and, if included in fair market value,
would exceed nAt book value. Thus, the determination of the
reasonableness of the proposed asset transfer in this proceeding
centers upon whether the joint applicants properly excluded the
value of the intangible assets from their calculation of fair
market price performed pursuant to Section 32.27(c), U.S.O.A.

in support of their position as to the appropriate fair
market value of the assets being transferred, the joint applicants
rely upon their interpretation of applicable portions of FCC
Docket 86-111, in the Matter of 5e aration of Costs of Re ulated
Tele hone Services rom Cost o Nonre ulated Activities, etc., 2
FCC Re ( 2987 ), w ic adopted Section 32.27(c), effect3ve
March 4, 1987. Paragraph 295 of Docket 86-111 reads:

4. Valuation of assets transferred between affil-
iates.

295. There is widespread support in the com-
ments for out proposal to use fair market446
value as the criterion for valuing assets
which are transferred from a regulated entity
to an unregulated affiliate, or vice-versa.
The controversy arises when 'fair market
value' can not be determined in the manner
which we proposed in the Notice: by reference
to prevailing price lists held out to the
general public in the normal course of busi-
ness or to filed tariffs. We believe that
this approach remains the preferred method of
valuation, and that other methods do not
provide us with the assurance that asset
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transfers protect the ratepayers from bearino
unreasonable charges. AT&T suggests that fair
market value is best determined from actual
market transactions rather than from egi)ce
lists held out to the general public. This
approach affords the carrier a degree of sub-
jectivity in selecting the 'actual market
transaction' for the asset transfer, and as
such detracts from our ability to monitor the
carrier's asset transfers. we also find un-
persuasive the argument that the valuation
should, in the absence of a tariff or price
list, always be •cost, which includes a
reasonable profit.' (Centel Comments at 15.)
The cost may bear little resemblance to the
asset's actual value, such as la2$8and
buildings in downtown locations. Moreover,
the failure to recognize fair market value in
transfers out of regulation in absence of
tariff or price lists would not comply with
the principles of Democratic Centrgl
Committee. See para. 301, ire °J

466 The term 'asset' encompasses any item
that would be recorded in an investment ac-
count of the regulated carrier.

467 AT&T Comments at 56.

468 See e.g., CBEMA Reply at 5-6.

469 We reject Centel's position that cost
must be used in the absence of price lists or
tariffs because 'establishing a fair market
price is speculative.' (Centel Comments at
15.) Although establishing fair market value
requires some degree of subjectivitv, there
are methods of valuation which are readily
available to the carriers, such as competitive
bids, appraisals, market surveys, etc.

The joint applicants point to Mr. Kukla's testimony that the
intangibles in question are not recorded on Ohio Bell's books and
rely on footnote 466 of FCC Docket 86-111 to support their conten-
tion that, since such intangibles are not so recorded, they are
not "assets" within the meaning of 86-111 or Section 32.27(c),
U.S.D.A, and thus should not be a part of the fair market valua-
tion (Jt. Apps. Initial Sr., at 20-25; Jt. Apps. Reply Br., at
10-12). In support of this position, the joint applicants also
cite the FCC's Memorandum Opinion and Order Iii the Matter of
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Ameritech 0 eratin Com anies Permanent Cost Allocation Manual for
t e Se aration o Re u ated d and Non-Regulated Cos[s, Docket No.
AAD 7-1 , 3 FCC Rcd 433 (adopte December 28, 19 7 and released
January 29, 1988). In this order, which concerned the implementa-
tion of 86-111 by the Ameritech companies, the FCC stated, citing
86-111 (See paragraph 41), that intangible benefits, and the allo-
cation of those benefits, were beyond the scope of this proceed-
ing, since the intangibles (there, the Bell name and employee
training costs) were not costs that are recorded on the company's
books (Jt. Apps. Initial Br., at 23; Reply Br., at 12).

OCC presented no witnesses in this proceeding, but argues on
brief that the joint applicants read too much into footnote 466,
and contend that a full reading of paragraph 295 and all of its
footnotes makes clear that the FCC intended that the fair market
value of the assets on the company's books be determined in refer-
ence to prices paid by the general public in the normal course of
business, which would include a valuation of the intangible assets
being sold. OCC points out that the competitive bids and market
surveys explicitly referenced by the FCC would produce a fair
market value that includes the value of intangibles, and that the
"assets" defined in footnote 466 would have intangible value
attached to them (OCC Initial Br., at 33-38; Reply Br., at 11-15).

Staff argues that paragraph 295 discusses only tt:, proper
method of valuing the assets in question and not whettier the FCC
intended to include or exclude intangible assets in this defini-
tion of "asset". Staff also points out that goodwill and other
intangibles meet the definition of "asset" contained in footnote
466 since Part 32 provides accounts for these intangibles in
Sections 32.2007 and 32.2690, respectively. Finally, staff states
that, even if the definition of "asset" wete determined to include
only tangible assets, the Commission is not bound to accept that
definition for intrastate accounting purposes. In this regard,
staff cites Section 4905.48, Revised Code, which requires the
Commission's consent and approval for the purchase or lease of
"property, plant, or business" between public utilities. staff
contends that the legislature, by referring both to "plant" and
"business" in the statute, intended that value be placed on both
the tangible and intangible assets when an entire business is
being transferred (Staff Initial Br., at 5-6; Reply Br., at 6).

In support of its position, staff presented Deborah Hensel,
continuing regulation officer in the Commission's Utilities
Department Accounts and Audits Division, as a witness. She testi-
fied that Part 32 of the U.S.O.A. places no restrictions on the
sale or recording of the sale of either tangible or intangible
assets (Tr. 240, 247), and that Ohio Bell's book treatment of the
involved tangible and intangible assets, either before or after
the transfer, is not relevant to the threshold issue in this
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proceeding of whether the intangible assets should be included in
the fair market value to determine the transfer price (Tr. 253).

:t is USA Mobile's position that the purpose of the FCC
orders pertaining to interaffiliate transfers is to simulate the
market in which such a transfer would take place between unaffil-
iated parties in an arm's length transaction. USA Mobile states
that the fair market value referenced in Section 32.27(c),
U.S.O.A., means the amount that a willing buyer would pay a will-
ing seller in an arm's length transaction with neither under any
compulsion to complete the transaction ( USA Mobile Ex. 4, at 5).
The joint applicants' witness Svoboda agreed with this definition
upon cross-examination by USA Mobile and testified that the trans-
action between the joint applicants conformed therewith, with
respect to the tangible assets he considered. He offered no
conclusion on tFils poiat when considering that both tangible and
intangible assets are sought to be transferred by this proceeding
(Tr 68-73). USA Mobile contends that, because Ohio Bell is will-
ing to transfer valuable intangible assets to AMSI for no con-
sideration, the terms of the transfer are clearly disadvantageous
to Ohio Bell. It reasons that, in an arms length transaction,
Ohio Bell would attempt to maximize is revenues and that its
failure to do so here, in a transaction involving an affiliate
entity, shows that the transaction is not at arm's length, and not
at fair market value ( USA Mobile Initial Br., at 13-17).

USA Mobile presented one witness to support its position,
Andrew R. Gefen, vice president of financial services and di:ector
of broadcast appraisals for Malarkey-Taylor Associates, Inc. Mr.
Gefen criticized the Coopers & Lybrand analysis of fair market
value, finding that it used an incorrect valuation approach for
this type of transfer, that it did not include valuable intangible
assets, and that it did not use knowledge of the paging industry
or valuation techniques used in arm's length transactions. Spe-
cifically, Mr. Gefen testified that the cost approach used by
Coopers & Lybrand is not applicable to the valuation of intangible
assets and asset-light services such as the paging business. He
stated that the usual method of valuing communication properti63
is the income approach, using a discounted cash flow model, which
accounts for the projected cash flow of the system's tangible and
intangible assets ( USA Mobile Ex. 4, at 6-7). Mr. Gefen also
testified that a comparison of comparable sales or an examination
of competitive bids would also be methods of determining fair
market value ( USA Mobile Ex. 4, at 15-17). Using data from the
Coopers & Lybrand analysis and current industry norms, Mr. Gefen
concluded that the transfer price for the assets being transferred
should fall in a range between $10,314,000 and $19,965,000; depen-
dent upon various transfer scenarios ( USA Mobile Ex. 4, at 4).
Mr. Gefen did not offer any point within this range as an alterna-
tive transfer price, but merely used it for illustrative purposes
as to the un:easonableness of the transfer price proposed.

®0()9x8
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The appropriate starting point in our ana3ysis is with :'ec-
tion 4905.48, Revised Code, which, as stated above, controls the
merit determination of whether the proposed transfer of assets
should be granted. We agree with staff that the Commission must
give weight to each of the terms listed in this statute, end that
we must initially determine whether the instant transaction in-
volves the transfer of "property, plant, or business". In this
regard, it is undisputed that both the tangible and intangible
assets associated with IMTS and Bellboy are being transferred from
Ohio sell to AMSI and, thus, that the entire "business" is the
subject of the proposed transaction, We find that the joint
applicants' valuation of only the tangible assets ("plant") con-
travenes the requirement of Section 4905.48 that we consider the
reasonableness of the transfer of the entire business and particu-
larly, under the facts of this case, the reasonableness of the
business' purchase price. Under Section 4905.48, we find it
inherently unreasonable for this transf,?r to be made at a price
which does not consider the entirety of the business and which,
thus, significantly understates the business' value.

Section 32.27(c), U.S.O.A., and the FCC orders which imple-
mented it support our determination. Considering the entirety of
paragraph 295 of Docket 86-111, its footnotes, and the intent of
the FCC to simulate the open market in transfers between regulated
and nonregulated affiliates, it becomes clear that the joint
applicants' interpretation of "asset" in the cited provisions as
including only tangible assets is erroneous. This error is made
evident in this proceeding because such interpretacion has effec-
tively precluded the use of valuation approaches embraced by the
FCC in determining fair market value, and has resulted in the use
of the one approach (cost) which the FCC explicitly rejected.
Specifically, by limiting Mr. Svoboda's valuation to tangibles,
the joint applicants precluded him from conducting appraisals
based upon market and income approaches, and from pcrforming
valuations based upon competitive bids and market surveys endorsed
by 86-111 (Tr. 54, 77-78). Valuations of physical assets per-
formed consistent with these methodologies would necessarily
include the value of the associated intangibles. Thus, we find,
under the facts of this proceeding, that the fair market valuation
required by Section 32.27(c) must include the value of the intang-
ible assets being transferred, and that the joint applicants' fair
market valuation is deficient for its omission of these assets.

We reject the joint applicants' argument that this determina-
tion is inconsistent with the FCC's finding that intangibles are
outside of the scope of 86-111 and its progeny. Just because the
FCC limited its consideration in 86-111 to items recorded in the
company's investment accounts does not mean that such items do not
have intangible value associated with them, as we have found here.
Similarly, we find that the FCC has merely deferred its decision
on the appropriate accounting treatment ( under Part 64) for such
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intangibles, which precludes neither them, nor us from i^suing
accounting orders which address how the gain associated with the
sale of these assets should be handled once the sales are consum-
mated. Thus, while well aware that we have adopted only the

U.S.O.A. and that the FCC decisions interpreting it are not con-
trolling in our deliberations, we believe that our findings here
are consistent with and supported by tne decisions of the FCC.

Because the joint applicants have failed to establish the
reasonableness of their fair market valuation and, thus, the
reasonableness of the purchase price fc.r the business being trans-
ferred, we must deny their application for transfer. For us to
hold otherwise would adversely affect the interests of Ohio Bell's
general body of ratepayers. In this regard, the joint applicants
contend that their ratepayers would suffer no harm by the omission
of the value of intangibles froin the purchase price because any
gain that Ohio Bell would have realized over net book would be
recorded in a non-operating income account 1"below the line" for
ratemaking purposes) and would accrue only to the benefit of its
shareholders. We disagree. The investments in IMTS and Bellboy
have been supported by the general body of Ohio Bell's ratepayers
and the revenues derived from those serviceE have been recorded
above the line, contributing to Ohio Bell's r.verall revenue
requirement. Were we to approve this transac+^.ion at the proposed
transfer price, we would be authorizing the erosion of the com-
pany's revenue requirement to the detriment of the general body of
ratepayers. We, therefore, believe that any gain on the sale of
assets involved in proceedings should benefit the general body of
ratepayers. Our holding on this issue is consistent with 86-111,
which recognized, in accordance with Democratic Central Committee
v. Washin ton Metro olitan AreaTransit Commission, 4 85 F.2d ;6
(D.C. C r. ) , t at s nce ratepayers bear the economic burden
on most utility assets, they are entitled to the gains resulting

from their sale ( 86-111, Order on Reconsideration, 2 FCC Rcd Vol.
21, at 6295 [Oetobe• 16, 1987)).

it would be necessary for the Commission to issue an account-
ing order for this gain to be realized by the ratepayers. How-
ever, the issuance of such an order, in the context of this pro-
ceeding, would be premature since the Commission has determined
that the joint application should be denied. In any future cases
involving this issue, the parties are invited to address the
various available accounting treatments which could be employed.

Value of Tangible Assets

Staff and the intervenors also contend that the joint appli-
cants have improperly valued the tangible assets involved in this
proceeding. The joint applicants used the Marshall & swift index
to compute the fair market value cf the physical assets associated
with the Bellboy system, and an "orderly liquidation valuation"
for IMTS. Staff performed a reasonableness test of the joint
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applicants' fair market valuation for all tangible assets of both
services, using the Handy Whitman Index. Such indices measure
price movement over time for a number of various assets or ac-
counts. Staff contends that the Handy Whitman Index is more
appropriate than the Marshall & Swift Index, since the former is
more closely aligned witta utility accounts and is broken down by
regional areas. Staff's reasonableness check revealed that the
joint applicant's understated the proposed valuation of physical
assets by at least $2,000,000 (Staff Ex. A, at 4).

Although the joint applicants' witness svoboda agreed with
staff on cross-examination that the Handy Whitman Index Is more
closely aligned with utility accounts and is more sensitive to
regional differences in the country than the Marshall & Swift
Index, he also testified that, under his analysis of equipment
located in two locations in Ohio, the valuations ascertained under
the Handy Whitman Index were approximately 5 percent less than
those obtained using the Marshall & Swift index (Tr. 117, 126).
On brief, the joint applicants criticize staff's reasonableness
test, asserting that staff has not shown the Marshall & Swift
Index to be unreasonable, and that the test lacked supporting
data.

We do not find the joint applicants' criticisms to be per-
suasive. First, it is the joint applicants' burden to <h,w the
reasonableness of the proposed transfer, the associate, : ice, and
the methodologies employed, and not the staff's or inte: enors'
b+irden to show otherwise. It being undisputed that the Handy
Whitman Index is more closely aligned with utility accounts, the
Commission is inclined to rely on it and accept staff's -eason-
ableness test, in the absence of evidence to the contra.In
this regard, we do not find Mr. Svoboda's analysis of oniy two
locations sufficient to reject staff's analysis. We, thrrefore,
find that the joint applicants have also failed to establish the
reasonableness of their fair market valuation of the tangible
assets involved in the proposed transfer, and that the application
should also be denied for this reason.

It is, therefore,

ORDERED, That the joint app:icants' motion for protective
order is denied in its entirety. The Commission's Docketing
Division shall be instructed, once this opinion and order has been
rendered final, to file in the open record the information for
which protective status was claimed. It is, further,

ORDERED, That the joint application for the transfer of
assets from The Ohio Bell Telephone Company to Ameritech Mobile
Services, Inc. is denied. It is, further,
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ORDERED, That a copy of this opinion and order be served upon
each party of record.

THE PUBLIC UTILITIES COMKISSIO*1 OF OHIO

Barry But

AicbayQ'Fi.JTaneliy

Entered 1n the Journal

OCT 1 81990
rue Lopy

^^
E. igon

Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In tne Matter of the Complaint of
The Suburban Fuel Gas, Inc.,

Complainant,

V. ) Case No. 86-1747-GA-CSS

Columbia Gas of Ohio, Inc.,

Respondent,

Relative to various alleged viola-
tions of the Ohio Revised Code. 1

OPINION AND ORDER

The Commission, coming now to consider the complaint filed
August 29, 1986, the testimony presented at the public hearing
held on May 7, 1987, the briefs filed June 12, 1987, July 7,
1987, July 17, 1987, and July 22, 1987, and waiving the attorney
examiner's report pursuant to Rule 4901-1-33, Administrative
Code, hereby issues its Opinion and Order.

APPEARANCES:

Messrs. Muldoon, Pemberton & Ferris, by Mr. David L.
Pemberton, 2733 West Dublin-Granville Road, Worthington, Ohio
43085, on behalf of the complainant.

Messrs. Thomas E. Morgan, Roger C. Post, and Kenneth W.
Christman, 200 Civic Center Drive, P.O. Box 117, Columbus, Ohio
43216-0117, on behalf of the respondent.

Mr. William A. Spratley, Consumers' Counsel, by Ms. Margaret
Ann Samuels and Ms. Evelyn Robinson, Associate Consumers' Coun-
sel, 137 East State Street, Columbus, Ohio 43266-0550, on behalf
of the residential customers of Suburban Fuel Gas, Inc., and
Columbia Gas of Ohio, Inc.

HISTORY OF THE PROCEEDINGS:

The Suburban Fuel Gas, Inc. (Suburban, complainant) filed
this complaint against Columbia Gas of Ohio, Inc. (Columbia) on
August 29, 1986. On September 23, 1986, Columbia filed a motion
to dismiss the complaint because Columbia believed that Suburban
did not have standing to bring the complaint and that Suburban
had not stated reasonable grounds for complaint. On October 9,
1986, the attorney examiner ordered Suburban to file a more
uefinite statement alleging the facts which were the basis of
Suburban's complaint.

0O®£323



86-1747-GA-CSS -2-

On October 22, 1986, Suburban filed an amended complaint.
The amended complaint stated that Columbia and Suburban are
competitors, particularly in Wood County, Ohio. Suburban alleged
that Columbia was offering general service customers within Wood
County lower rates than Columbia's general service rates on file
with the Commission. Suburban alleged that the lower rates were
being charged on a discriminatory basis without regard to the

'requirements of customers simi:arly situated and for the purpose
of destroying competition. In addition, Suburban alleged that
Columbia was violating its tariffs on file with the Commission by
providing customers with service lines free of charge. Suburban
alleged that the free ;ervice lines were offered on a
discriminatory basis and for the purpose of destroying
competition. Another allegation by Suburban was that Columbia
was violating its tariffs by providing distributior, main line
extensions for commercial or industrial customers without
requiring a deposit from those customers. Suburban alleged that
the waiving of deposits was done on a discriminatory basis and
for the purpose of destroying competition. Suburban alleged that
Columbia's actions in these matters wrre violations of Sections
4905.30, 4905.32, 4905.33, and 4905.3., Revised Code.

On November 12, 1986, Columbia filed a motion to dismiss the
amended complaint and argued again that Suburban had no standing
to bring the complaint and that Suburban had not stated reason-
able grounds for complaint. By Entry dated January 6, 1987, the
Commission denied the motion of Columbia to dismiss the complaint
and ordered Columbia to answer the complaint. The Commission
found that Suburban had standing to bring this complaint under
Section 4905.26, Revised Code. Ho ever, in the January 6, 1987
Entry the Commission reiterated its position that the Com-
mission's function is not to administer anti-trust laws but
rather to protect utility consumers from unjustly discriminatory
rates and charges. The Commission's primary interest is in
securing the best possible service for the public under just and
reasonable rates and not in rerereeing a contest between
competitors. The Commission stated that the Commission is
interested in this matter onl: to the extent that Suburban's
allegations against Columbia affect service to the public.

On January 27, 1987, Columbia answered the complaint.
Columbia denied that Columbia had provided service in a manner
which violated its tariffs and contracts or state statutes, that
Columbia had charged unlawfully discriminatory rates, and that
Columbia had charged rates or performed services for the purpose
of destroying corpetition. Columbia denied all the substantive
allegations of the complaint.

On February 2, 1987, the attorney examiner scheduled this
matter for hearing and ordered notice of the hearing to be
published in accordance with Section 4905.26, Revised Code. On
April 1, 1987, the legal director gra::ted a continuance and
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rescheduled the hearing to May 7, 1987. On April 16, 1987, the
Office of Consumers' Counsel, State of Ohio (OCC), moved to
intervene in this proceeding. OCC stated that if the allegations
of the complaint were true, the result might be an increase in
costs to residential ratepayers. On April 22, 1987, the examiner
asked OCC to inform the Commission as to its srecific grour.ds for
intervention. On May 1, 1987, OCC responded that competition
between gas distribution companies could have an adverse impact
on residential customers and that discriminatory rates are unfair
to customers who pay full rates. OCC also asserted that residen-
tial customers have an interest to ensure that utilitiea do not
engage in predatory practices. Cn May 14, 1987, the examiner
found that although OCC's grounds for intervention remained
vague, the motion of OCC to intervene should be granted.

The hearing in this matter was held on May 7, 1987. Notice
of the hearing was published in the Dail y Ser,tinel-Tribune, a
newspaper of general circulation in Woo County, Ohio. At the
hearing, the complainant called Mr. Ronald G. Parshall,
Columbia's area manager for several communities in Wood County,
Ohio, and Mr. Michael Law, an indistrial marketing engineer
employed by Columbia at its Findlay, Ohio office. Columbia
called Mr. Thomas F. Devers, vice president of rates and depre-
ciation at Columbia, and Mr. A. Scott Rot`ey, executive vice
president of Suburban. At the close of thfi hearing a briefing
schedule was arranged. Subsequently, continuances to the
briefing schedule were granted. Suburban filed its initial brief
on June 12, 1987, Columbia and 0CC filed briefs on July 7, 1581,
Suburban and Columbia filed reply briefs on July 17, 1987, and
OCC filed its reply brief on July 22, 1987.

SUMMARY OF THE EVIDENCE:

Suburban has presented various examples of Columbia's
alleged unfair competitive practices. To summarize the evidence,
the facts regarding each of these examples will be discussed.

A plant of Equity Graup-Ohio Division ( Equity) is located on
Grant Road in the unincorporated area of Wood County. In mid-
1985, at the time that a part of Equity's plant was served by
Columbia LNG, Suburban offered and began service to Equity (Tr.
208). Apparently, another part of the plant continued to be
served by Columbia, and at some point Suburban offered to serve
the entire plant and take this service from Columbia. This
solicitation by Suburban of the portion of the plant served by
Columbia was, according to Columbia, the event that gave rise to
Columbia's "flex" rate program. In July 1986, Equity entered
into an agreement for gas service with Columbia in which Equity
stated that Equity had received a bona fide offer from Suburban
which was lower than Columbia'a general service rate, which was
applicable to the Equity plant (Complainant's Ex. 12'). Colu.^obia
agreed to provide gas to Equity at $5.05 per mcf plus a $4.20
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cust-)ner service charge. The rate would fluctuate quarterly with
Columbia's gas cost recovery (GCR) rate and the base rate of
Suburban, but the rate would not be lower than Columbia's GCR
rate plus the applicable customer charge and excise taxes. If
Equity received a bona fide offer from a competing utility at a
total rate less than Columbia's total "flex" rate, Columbia
could, at its option, match the offer of the competing utility.
Equity would submit an affidavit regarding the offer, and
Columbia reserved the right to determine if the offer was bona
fide. Gas service under the agre3ment was to begin on May 21,
1986, and either party could terminate the agreement a"!er one
year. This agreement was submitted to the Commission for
approval on July 25, 1986 in in the matter of ti:e a lication of
Columbia Gas of Ohio Inc. for lin a contract wit E uit
Grou -O o D viaion 71nv6lVLrg t e sa e o as pursuant to Section
4905.31 Revised Code, Case No. 86-1491-GA-AEC, ut the
application was wit rawn by Columbia, and the arrangement was
never approved. The rates set forth in the agreement in Case No.
86-1491-GA-AEC were the same as Suburban's rates (Tr. 103).

On August 18, 1986, a vice president of Equity signed a
Columbia customer affidavit in which he swore that Equity had
received a bona fide offer from Suburban te provide natural gas
at $5.0168 per mcf plus a $4.00 customer service charge per month
(Complainant's Ex. 14). On the same day, Equity entered into a
general service agency purchase and transportatio.^. agreement with
Columbia in which Columbia agreed to purchase and deliver gas to
Equity at ;4.6194 per mcf and a monthly service charge of $5.25.
The rates charged under the contract could, at Columbia's option,
be decreased in accordance with fluctuations ir, tY•e cost of
alternate energy resources available from competing utilities or
suppliers provided that the rate would not exceed Columbia's
applicable general service rate. In the Equity agreement,
Columbia could only decrease the rate to Equity. Mr. Law
believed that Columbia agreed not to increase the rate offered to
Equity because of Columbia's pclicy to beat the competition posed
by Suburban (Tr. 105). Equity could terminate the agreement
within fifteen days if Columbia declined to meet a bona fide
offer of a competing utility oL supplier, after Equity signed an
affidavit regarding the competing offer, and after Columbia
determined the validity of the competing offer. The agreement
was to take effect August 20, 1986 and continue for one year.
Columbia filed this agreement with the Commission on September 5,
1986 in In the matter of the a lication of Columbia Gas of Ohio,
Inc. for a rova o an arran gement with Equity Group-O io
Division invo vin the purchase and trans ortation of natural

F
a-s- , Case No. 8-178 -GA-AEC, w c was approve by the

ission on September 30, 1986.

The Woodland Mall is a new shopping center north of Bowling
Green in Wood County, Ohio. Suburban and Columbia were in
competition to serve the mall. At some poi^t, Suburban submittec:
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a proposal to Brisa Builders, Inc., the developers of the
Woodland Mall to provide gas service to the mall tenants (Tr.
42). On August 19, 1986, Columbia's Mr. Law wrote a letter to
Mr. Larry Jarrett, owner of Brisa Builders, Inc., and made an
offer to serve the Woodland Mall that Mr. Jarrett could not
refuse (Complainant's Ex. 6). Columbia offered:

1. To pay for the service lines to the base of
the two end stores and core area.

2. To pay 100 percent of the house piping,
engineering, and difference in equipment cost
between gas and electric for the Elder-
Beerman store.

3. To provide gas to all customers at $4.62 per
mcf for a primary term of twelve mon"q.

The letter assured Mr. Jarrett that "Columbia Gas has the ability
to be competitive with any energy supplier with new programs."
(Complainant's Ex. 6). On October 22, 1986, Mr. Jarrett wrote to
Mr. Parshall of Columbia to accept the August 19, 1986 offer. In
addition, Mr. Jarrett respectfully requested that Columbia
immediately proceed with the installation of the necessary
transmission lines (Complainant's Ex. 7).

Mr. Law testified that he believed it was necessary for
Columbia to make the August 19, 1986 offer in order to beat out
the competition from Suburban and from the electric energy
supplier (Tr. 139). According to Mr. Law, Columbia had to offer
the customer service lines in order to compete with electricity.
Under P.U.C.O. No. 1, Original Sheet No. 6, Section 22(b) of
Columbia's tariffs, the customer shall install and maintain at
his own expense customer service lines. In addition, Columbia
provided free house piping to the Elder-Beerman store and paid
the difference in equipment cost between ga; and electric
appliances in order to induce Elder-Beerman to switch from
electric to natural gas, but Columbia did not make a similar
offer to the other large store, J.C. Penney, which paid for its
own house piping because J.C. Penney had designated natural gas
heat from the beginning (Tr. 33). [;nder Columbia's tariff,
P.U.C.O. No. 1, Second Replacement Sheet No. 7. Section 28, the
customer shall install and maintain all appliances at the
customer's expense. The offer of $4.62 per mcf for twelve months
was made because Columbia figured that Suburban would match the
first two ltems of Columbia's offer, and Columbia knew that the
rate would beat Suburban's rate (Tr. 138). In addition to the
August 19, 1986 offer, Colu:nbia agreed to extend its main
distribution lines to the rreters and the atures of the two
principal mall tenants (Tr. 43). Columh4 ' e also agreed to install
the customer service lines for the smaller stores of the mall
(Tr. 43). Apparently, no other mdll in the area has been offered
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a fixed rate by Columbia nor 'aas any other mall received similar
free lines or piping. In addition, there have been no similar
offers by Columbia to reimburse a customer the difference between
gas and electric appliances (Tr. 43-44).

C & C Fabrication, Inc. (C & C) was a new customer for whose
business Columbia and Suburban were competing (Tr. 46). C & C
had requested natural gas service from both Columbia and
Suburban. At approximately 750 mcf per year, C & C's annual
natural gas usage would not warrant a special contract rate with
Columbia (Tr. 47). However, Columbia beat the competition posed
by Suburban by offering C & C a general service agency purchase
and transportation agreement. On November 13, 1986, a
representative of C & C completed a customer affidavit in which
he swore that C & C had received a bona fide offer from Suburban
for natural gas at $5.0457 per mcf plus a $4.00 customer service
charge (Complainant's Ex. 9). Thereupon, on the same day,
November 13, 1986, C & C signed a general service agency purchase
and transportation agreement with Columbia by which Columbia
would provide natural gas service to C & C at $4.6494 per mcf
plus a customer charge of $5.25 per month for twelve months. The
rate charged could be increased or decreased in accordance with
fluctuations in the cost of alternative energy resources
available from competing utilities or suppliers but the rate
could not exceed Columbia's epplicable general service rate. The
customer could terminate the agreement within fifteen days if
Columbia declined to match a bona fide offer from a competing
utility or supplier. Columbia had the right to determine whether
the competing offer stated in the customer affidavit was valid.
The agreement was to take effect on November 14, 1986
(Complainant's Ex. 8). Columbia's vice president did not sign
the agreement until January 9, 1987 because the contract was lost
by Columbia (Tr. 117). Columbia did not file an application with
the Commission for approval of the contract with C& C until
March 26, 1987 because of an oversight (Tr. 154). Mr. Devers
testified that Columbia began billing C& C under the.agreement
in January 1987 (Tr. 154).

The general service agency purchase and transportation
agreement was not the only inducement that Columbia used to win C
& C as a customer. Columbia agreed to provide a main line
extension of approximately 800 feet to C & C without requiring a
deposit from C & C for the line extension. The cost of the lir.e
extension would be about $5 per foot. Under Columbia's tariff
P.U.C.O. No. 1, Original Sheet No. 8, Section 34, where a main
extension is requested for service for commercial purposes and
the main extension is determined by the company to be econo*.iical-
ly feasible, the applicant for an extension may enter into a line
extension agreement and shall deposit with the company the
estimated cost of the extension. Mr. Law testified that he had
performed a maximum allowable investment calculation for Columbia
that determined that the exten3ion was economically justified
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(Tr. 204) Finally, in addition to the decision to waive the
line extension deposit, Columbia also provided C & C with materi-
al in the form of a pipe and riser for the customer service line
(Tr. 107).

The Bowling Green Chutch of God (BGCG) is located on Mercer
Road in the unincorporated area of Wood County. BGCG uses about
100 mcf of natural gas annually (Tr. 25). Prior to March 1986,
BC,CG was a customer of neither Suburban nor Columbia, and there
was competition between Suburban and Columbia for this service.
BGCG was to be served directly off a tap from the transmission
line of Columbia Gas Transmission Corporation (TCO ► . Suburban
had initially tapped into TCO's line in order to serve BGCG. On
February 10, 1986, Columbia filed an application with TCO to
obtain a tap off the transmission line to serve BGCG. At about
that time, Columbia was aware that Suburban had already obtained
a tap from TCO (Tr. 27). Columbia began to serve BGCG as a
general service commercial customer in March 1986. Columbia
called Suburban and told Suburban to remove its regulators and
meter settings which were already in place (Tr. 79).

In order to serve BGCG, a suitable regulator for reducing
pressure off the transmission line was required. Although
Suburban was offering to serve BGrG at a rate $0.83 per mcf lower
thah Columbia's general service rate plus Suburban's $4.00
customer charge per month, BGCG chose Columbia. According to
suburban, Columbia provided BGCG with a free regulator in order
to beat out Suburban (Tr. 23). Under P.U.C.O. No. 1, Section 23,
Original Sheet No. 6, of Columbia's tariffs, the customer shall
install and maintain at his expense a suitable regulator or
regulators for reducing pressure from a high pressure
transmission line.

The Dayspring Assembly of God Church (DAGC) is located on
North Dixie Highway in the unincorporated area of Wood County and
uses about 800 mcf of natural gas annually. Prior to March 1987,
neither Columbia nor Suburban served DAGC, and both were in
competition to serve DAGC. Columbia knew that Suburban had a
line across the road from DAGC (Tr. 32-331. However, it was
Columbia that began service to DAGC in March 1987. Because of
DAGC's usage pattern, DAGC would normally be classified under
Columbia's tariffs as a general 'service customer for rate pur-
poses, and DAGC would not qualify for a special contract with
Columbia. On March 11, 1987, a general service agency and
transportation agreement between DAGC and Columbia was signed
(Complainant's Ex. 10). The customer affidavit stated that DAGC
had received a bona fide offer from Suburban to provide natural
gas at $5.1128 per mcf plus a $4.00 customer charge per month.
The customer affidavit was signed by the pastor of DAGC. The
agreement between Columbia and DAGC was that Columbia would
puzchase gas as an agent for DAGC and deliver the gas to DAGC for
$4.6494 per mcf plus a $5.25 per month customer charge. The rate

I
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charged under the agreement could, at Columbia's option, be
increased or decreased in accordance with fluctuations in the
cost of alternate enerqy resources available from competing
utilities or suppliers, provided however that the rate would not
exceed Columbia's applicable general service rate and that the
customer could terminate the agreement within fifteen days notice
if Columbia declined to match the delivery price of a bona fide
offer from a competing utility or supplier. The customer was to
submit an affidavit regarding the competing offer, and Columbia
reserved the right to determine the validity of the competing
offer. Although the agreement was signed March 11, 1987, it was
to take effect on February 19, 1987 and continue in effect for
one year. On April 2, 1987, the contract was filed with the
Commission pursuant to In the matter of the a l4.cation of
Columbia Gas of Ohio Inc. and Madison Count^ Hos ital Inc. for
a rova by the Pub c Utilities Comm ssion o O io or a
reasonable arrangement for trans ortin as rsuant to Revised
Code Sect ^n { 0 . 1, Case No. - S-GA-AEC,

u
in ng and Order,

Marc , 1 9 .

In Case No. 87-159-GA-AEC, Columbia received what Columbia
refers to as "blanket approval" for its CTAPA agreements, an
acronym for Competitive Transportation and Agency Purchase
Agreement. Under the CTAPA agreements, Columbia sells and
delivers gas to end users from a pool of incremental purchases
not needed for system supply. The rates to be charged are
flexible in order to prevent the loss of load. According to the
Finding and Order in Case No, 87-159-GA-AEC, Columbia anticipated
that there would be a series of requests by customers other than
Madison County Hospital for CTAPA agreements, and Co'-umbia
believed that maximum benefits from the program would be derived
if CTAPA volumes were permitted to flow on the basis of pre-
granted approval from the Commission. Columbia stated that
similar CTAPA agreements would be filed with su.mmary reference to
the Madison County Hospital application in Case Vo.
87-159-GA-AEC. The Commission ordered in the March 17, 1987
Finding and Order that all future similar contracts would be
considered approved by the Commission upon filing by Columbia
subject to future Commission rulings within thirty days of the
filing. Columbia filed the CTAPA contract between Columbia and
DAGC on April 2, 1987, and the conLract was considered approved
by the Commission on that date subject to Commission action
within thirty days.

Columbia provid-^s service to DAGC on the CTAPA program at a
lower rate than Columbia's general service tariff rate and at a
lower rate than Suburban's rate. Columbia offered DAGC the CTAPA
rate because Colc.mbia was in direct competition with Suburban fcr
DAGC's service (Tr. 32). Of course, Columbia had also been in
direct com.petition with Suburban for service to BGCG, but BGCG
received only a free regulator from Columbia and remains a
generai service tariff customer cf Colunbia. BGCG has not beer.

000830



86-1747,-GA-CSS -9-

offered the lower CTAPA rate (Tr, 14', 158). According to Mr.
Devers, "If the competitive situation would have warranted
utilizing a transportation arrangement, I'm sure that Columbia
would have approached the customer IBGCG) with that. In this
particular instance for the Bowling Green Church of God apparent-
ly the Columbia tariff rate was enouqh for the customer to take
service from our company instead of Suburban" (Tr. 157-158). At
this point, DAGC is the only church in the area on the CTAPA
rate, but Mr. Law stated that Columbia would offer the CTAPA rate
to any church in the area "if necessary" to beat out the competi-
tion (Tr. 97, 137).

In addition, not only did DAGC receive the CTAPA rate from
Columbia, but also DAGC received a free customer service line
(Tr. 351. The DAGC customer service line ran approximately 100
to. 150 feet at approximately $5 a foot (Tr. 35-36). Under
Columbia's tariff, P.U.C.O. No. 1, original Sheet No. 6, Section
22(b), the installation and maintenance associated with customer
service lines are to be at the customer's expense.

The Wood County Children's Resource Center (WCCRC), a day
care center, is located within the corporate limits of Bowling
Green and would be subject to Columbia's ordinance contract with
the city of Bowling Green. WCCRC's estimated annual consumption
i.s approximately 400 mcf annually. Suburban offered service to
WCCRC and offered to extend its main distribution line to the
property line of WCCRC, an extension of more than one hundred
feet (Tr. 212). Suburban did not ask WCCRC for a deposit to
extend the line although Suburban's tariffs require such a
deposit (Tr. 212). Columbia offered to install WCCRC's customer
service line. For Columbia, this was an extension of 415 feet at
$5 per foot. Although it would take Columbia approximately four
years to recover the cost of the customer service line under its
base rates, Columbia extended the line becaiise of the competitive
situation (Tr. 58).

Columbia and Suburban are also in competition to serve
Norbalt Rubber Company (Norbalt) ^f North Baltimore: Ohio and to
make Norbalt a consumer of natural gas instead of fuel oil. On
June 23, 1986, Mr. Law wrote to Norbalt to offer a firm burner-
tip price of $2.48 per mcf for a term•comparable to any other
supplier's offer (Complainant's Ex. 15). Mr. Law stated to
Norbalt officials that Columbia intended to keep Suburban cut of
North Baltimore (Tr. 121). Mr. Law also recalled Columbia's
representatives stating at a North Baltimore village council
meeting that "Columbia would do whatever it had to do to keop
Suburban Gas out of North Baltimore, Ohio" (Tr. 121-123). 0n
July 11, 1986, Mr. Harold Rowe, Columbia's dii-ision manager at
the Findlay office, wrote to D.S. Brown Company of North
Baltimore and offered D.S. Brown a firm natural gas price to
match D.S. Brown's current fuel oil cost. The offer was good for
twenty-four months (Complainant's Ex. 16). In addition, Columbia
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told D.S. Brown that, due to changes in federal transportation
policies, Columbia was able to match any bona fide offer from any
competing natural gas supplier. However, Suburban began service
to D.S. Brown in January 19B7 in spite of the fact that Columbia
already had a meter at the site (Tr. 208).

Residential consumers may also begin to become a focus of
the competition between Columbia and Suburban. According to Mr.
Devers, Columbia is considering offering Mr. Vincent Messenger, a
residential customer, the CTAPA rate, because Columbia finds
itself in a competitive situation with Suburban to serve this
residential customer (Tr. 161). Mr. Messenger's home is near the
woodland Mall (Tr. 197). Mr. Devers testified that this residen-
tial consumer is the only residential consumer in the Woodland
Mall area and the only residential consumer to whom Columbia is
considering offering the CTAPA rate (Tr. 198). In addition,
Columbia installed the customer service line for Mr. Messenger
(Tr. 133). Columbia has also waived deposits on main line
extensions for residential customers in the Findlay area (Tr. 76,
134).

Columbia's witness Mr. Devers testified that while Columbia
is aggressively competing with Suburban, Columbia would not do
anything unlawful to meet competition from Suburban (Tr. 153).
Mr. Devers also testified that Columbia would not violate sound
business judgment (Tr. 153). Mr. Devers acknowledged that the
CTAPA rate is not available to all of Columbia's customers but
only to those in competitive situation-T where the load would not
otherwise be served by Columbia. He argued that the CTAPA rate
allows Columbia to retain existing load and to compete vigorous-
iy, but fairly, for new markets (Columbia Ex. 1, at 5). Accord-
ing to Mr. Devers, there is no adverse impact upon gas costs
under the CTAPA program because the gas supplies for CTAPA
customers are obtained through incremental purchases which are
not needed for Columbia's system supply. In addition, according
to Mr. Devers, the non-excise tax portion of the agency fee and
supplemental charge is credited to Columbia's GCR rate and lowers
the cost of gas to GCR customers. Mr. Devers also testified that
CTAPA customers contribute to fixed costs (Columbia Ex. 1, at 5).

Mr. Devers stated that Equity was the first customer to be
offered the "flex" rate because Equity informed Columbia that it
would purchase its gas requirements from Suburban (Columbia Ex.
1, at 5). Subsequently, Columbia determined that it would be
preferable to meet competition with transportation arrangements
rather than sales arrangements, and the CTAPA program was devel-
oped. The "flex" rate sales contracts were withdrawn, and
customers were offered CTAPA agreements. Mr. Devers stated that
CTAPA rates are designed to recover the cost of providing service
and that CTAPA customers are not served at less than cost. Mr.
Devers stated that both the "flex" rate of 1986 and the present
CTAPA rates allow Columbia to recover its incremental costs
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(Columbia Ex. 1, at 6). The purchase price of the pool of gas
used for the CTAPA program was about $2.21 per mcf (Tr. 182).

Mr. Devers further testified that Coiumbia does not believe
that Columbia's tariff is violated when Columbia extends its
distribution mains to serve new customers without requiring the
customer to deposit the full cost of the extension. He testified
that if Columbia determines that the investment is economically
justified, Columbia will extend the main without requiring a
deposit. If the extension cannot be justified economically,
Columbia may still extend the main because of competition from
other suppliers (Columbia Ex. 1, at 6). According to Mr. Devers,
requiring a deposit equal to the full cost of a main extension
would adversely affect Columbia's ability to attract new business
into Columbia's service territory.

Mr. Devers also testified that Columbia had installed on
certain occasions customer service lines in order to meet
competition. Mr. Devers stated that the cost of customer service
lines would not be passed on to Columbia's customers through
Columbia'a base rates but would be charged to a marketing account
(Columbia Ex. 1, at 7). Mr. Parshall testified that the costs
associated with the provision of customer service lines, line
extensions, regulators, and the waivers of deposits and the
reimbursement of cost differentials of appliances were not being
recovered by the company through base rates but rather were
absorbed by the stockholders (Tr. 61). However, Mr. Law
testified that none of these incentives were offered before
Columbia's present general service rates became effective on July
2, 1985 (Tr. 130-131).

Mr. Devers testified that there have been instances in which
Columbia has begun to bill customers under the CTAPA rate prior
to Commission approval (Tr. 154). He stated that Columbia did
this because of commitments made to customers in light of the
competitive situation (Tr. 154).

Finally, Mr. Rothey testified that Suburban is a gas dis-
tribution company subject to Commission regulation but has no
general service rates established by the Commission and no GCR
rate. In addition, Suburban has only two special contracts on
file with the Commission (Tr. 210). However, Suburban does have
tariffs for the provision of service on file with the Commission.
Suburban's tariffs are modeled after Columbia's tariffs.
Suburban is serving some 200 to ^50 customers inside the
corporate limits of Bowling Green but does not have a franchise
to serve Bowling Green. The rates charged these customers are
established by ordinances of villages which own the lines. Mr.
Rothey stated that he was advised by the mayor of Bowling Green
that he did not need a franchise to operate in the city,
apparently because Suburban was serving these areas when they
were annexed to the city of Bowling Green (Tr. 2:8).

I
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DISCUSSION:

Suburban argues that Columbia's actions have violated
Sections 4905.30, 4905.32, 4905.33, and 4905.35, Revised Code.
Section 4905.30, Revised Code, provides in pertinent part:

Every public utility shall print and file with the
public utilities commission schedules showing all
rates, joint rates, rentals, tolls, classifica-
tions, and charges for service of every kind
furnished by it, and all rules and regulations
affecting them. Such schedules shall be plainly
printed and kept open to public inspection.

Section 4905.32, Revised Code, provides:

No public utility shall charge, demand, exact,
receive, or collect a different rate, rental,
toll, or charge for any service rendered, or to be
rendered, than that applicable to such service as
specified in its schedule filed with the public
utilities commission which is in effect at the
time.

No public utility shall refund or remit directly
or indirectly, any rate, rental, toll, or charge
so specified, or any part thereof, or extend to
any person, firm, or corporation, any rule.
regulation, privilege, or facility except such as
are specified in such schedule and regularly and
uniformly extended to all persons, firms, and
corporations under like circumstances for like, or
substantially similar, service.

Section 4905.33, Revised Code, provides:

No public utility shall directly or indirectly, or
by any special rate, rebate, drawback, or other
cievice or method, charge, demand, collect, or
receive from any person, firm, or corporation a
greater or lesser compensation for any service
rendered, or to be rendered, except as provided in
Chapters 4901., 4903., 4905., 4907., 4909., 4921.,
4923., and 4925. of the Revised Code, than it
charges, demands, collects, or receives from any
other person, firm, or corporation for doing a
like and contemporaneous service under substan-
tially the same circumstances and conditions. No
public utility shall furnish free service or
service for less than actual cost for the purpose
of destroying competition.
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Section 4905.35, Revised Code, provides:

No public utility shall make or give any undue or
unreasonable preference or advantage to any
person, firm, corporation, or locality, or subject
any person, firm, corporation, or locali- to any
undue or reasonable prejudice or disadvant ;e.'

Suburban charges that Columbia provided free customer
service lines to DAGC, the Woodland Mall's two major tenants, and
WCCRC in violation of Columbia's tariffs and Sections 4905.30 and
4905.32, Revised Code; that Columbia provided C & C with the pipe
and riser for its customer service line in violation of
Columbia's tariffs and Sections 4905.30 and 4905.32, Revised
Code; that Columbia's provision of a free regulator to BGCG
violated Columbia's tariffs and Sections 4905.30 and 4905.32,
Revised Code; that Columbia violated its tariffs and Sections
4905.30 and 4905.32, Revised Code, by providing the Elder-Beerman
store with house piping and the reimbursement for the difference
between the cost of electric and the cost of gas appliancesj and
that Columbia violated its tariffs and Sections 4905.30 and
4905.32, Revised Code, by failing to require deposits from C & C,
the Woodland Mall, and other customers for the cost of main line
extensions. Suburban points out that all the general service
agency purchase and transportation agreements discussed in this
proceeding incorporated Columbia's tariffs on file with the
Commission into the agreements and that Columbia therefore bound
itself to adhere to its tariffs in regard to these customers. In
addition, the ordinance of the city of Bowling Green incorporates
Columbia's tariffs on file with the Commission. Suburban also
charges that Columbia violated Sections 4905.30 and 4905.32,
Revised Code, by charging DAGC and C & C the general service
agency purchase and transportation rates prior to Commission
approval. In addition, Suburban charges that Columbie violated
Section 4905.33, Revised Code, by offering to some but not to all
of its customers free customer service lines, free regulators,
and similar incentives. Suburban charges that Columbia violated
Sections 4905.32, 4905.33, and 4905.35 Revised Code, by offering
some of its general service customers the general service agency
purchase and transportation rates and not offerinq the same rates
to other similarly situated general service customers. Suburban
also charges that Columbia violated Section 4905.35, Revised
Code, by making DAGC the only church in Columbia's service area
on the CTAFA rate, by agreeing that the Woodland Mall would have
the only arrangement with a fixed rate for twelve months, by
making the Woodland Mall the only mall in Columbia's service area
on the general service agency purchase and transportation
program, by giving Equity the only agreement in which rates can
only be decreased, by offering D.S. Brown a firm burner-tip pLice
for two years, and by offering Norbalt an indeterminate agreement
period. Finally, Suburban believes that the CTAPA rate violates
Sectior 4905.35, Revised Code, in that a rate designed to flex
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downward to meet a competitor's cost inherently is designed to
permit the provision of service at less than its actual cost for
the purpose of destroying competition.

Suburban argues that Columbia's failure to follow its
tariffa and the Ohio Revised Code are particularly damaging given
the competitive environment. According to Suburban, competition
should require more disclosure of the terms and conditions of
utility rates and services and stricter compliance with the
tariffs and statutes. Suburban argues that customers need to
know what rates and services are available to them and points to
the disparate treatment of J.C. Penney and Elder-Beerman and BGCG
and DAGC as examples. Suburban argues that it is unfair that
everyone in Columbia's service territory does not know that if
competition from Suburban exists that lower rates, free customer
service lines, free house piping, free regulators, waivers of
main line extension deposits, reimbursement of the differential
of the cost of gas appliances, and other such incentives from
Columbia could be available. Without such knowledge, according
to Suburban, there will be discrimination among
similarly-situated customers of Columbia.

In addition to these specific charges, Suburban argues that
Columbia has transformed the general service agency purchase and
transportation agreements from a defensive program that was
designed to help Columbia maintain its existing load to an
offensive weapon that is being used by Columbia to destroy
competitors such as Suburban. Suburban states that DAGC, C & C,
and the Woodland Mall, were all new customers, none of whom were
previously served by either Suburban or Columbia. At the time
Suburban offered to serve these customers, none of them were
customers of Columbia. In addition, D.S. Brown and Norbalt were
using fuel oil at the time Suburban offered them service.
Suburban argues that these customers were subject to open
competition between Suburban and Columbia and that Suburban was
not raiding established customers of Columbia.

Suburban argues that Columbia's use of the CTAPA program
will be detrimental to customers. Suburban believes that simi-
larly-situated public utility customers are entitled to the same
rates and privileges and are subject to the same rules and
regulations. Suburban believes that because Columbia's actions
will effectively destroy competition, such activities will
ultimately mean higher rates. Suburban states that Suburban did
not succeed in obtaining a single general service account in
circumstances where Suburban was in competition with Columbia
even though Suburban's general service rates are lower than
Columbia's. Suburban argues that Columbia has totally lost sight
of its legal and regulatory responsibilities as a public utility
in its "over-aggressiveness" toward Suburban. Suburban argues
that Columbia cannot rely upon the new competitive environment to
justify the specific statutory violations alleged in this case.
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OCC agrees with Suburban that the record in this proceeding
shows numerous itistances in which Coluinbia has violated Section
4905.32, Revised Code, by offering service at a rate different
from the rate provided for in Columbia's tariffs. OCC also
agrees with Suburban that Columbia's failure to adhere to the
terms of Columbia's tariffs is a violation of Section 4905.33,
Revised Code, which prohibits discziminatory rates. OCC asserts
that the charging of discriminatory rates causes general service
customers and especially residential customers to bear the burden
of Columbia's generosity. OCC asserts that the charging of
discriminatory rates is unfair to customers who pay full rates.

OCC points to the record that indicates that Columbia began
charging C & C the general service agency purchase and
transportation rate with December 1986 usage, although the
agreement between Columbia and C & C wan not finally made until
January 9, 1987 and Columbia did not file the agreement with the
Commission for approval until March 26, 1987 (Tr. 65-66). 0CC
states that Columbia began charging DAGC the CTAPA rate on
February 19, 1987 but did not file the agreement with the
Commission until April 2, 1987. In addition, OCC argues that the
CTAPA agreements are discrimina..ory because they have not been
extended to all customers in a similar manner as required by
Section 4905.S3, Revised Code. oCC also argues that because
customers on CTAPA rates are not billed for any excise tax
charges on the gas cost portion of their gas bills, either the
company or other remaining customers must bear the excise tax
charges associated with these customers.

OCC also argues that the record shows that Columbia has
violated P.U.C.O. No. 1, Original Sheet No. 6, Section 22(b) of
Columbia's tariffs which states that the customer is to bear the
expense of installing and maintaining customer service lines
because Columbia provided free customer service lines to DAGC,
Elder-Beerman, J.C. Penney's and WCCRC and free equipment to C &
C. OCC argues that Columbia also viola'.ed its tariff which
requires the customer to install and ma:ntain appliances at the
customer's own expense when Columbia reimbursed Elder-Beerman for
the difference in cost between electric and gas appliances. OCC
argues that the provision of a free regulator to BGCG violated
P.U.C.O. No. 1, Original f'eet No. 6, Section 23 of Columbia's
tariffs which provides that the customer must install and
maintain a regulator. OCC believes that competition from
Suburban or other fuel sources does not justify Columbia's tariff
violations.

OCC recommends that the Commission reconsider Columbia's
CTAPA program and that the Commission find the CTAPA program to
be discriminatory. 0CC further recommends that the Commission
order Columbia to cease its application of the general service
purchase agency and transportation rate or the CTAPA rate to C 6
C, DAGC, Equity, and any other customers on such rates. In t'
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alternative, 0CC argues that the Commission should require
Columbia to present evidence that all costs associated with the
general service purchase agency and transportation agreements or
the CTAPA agreements as well as the provision of free services
are borne by Columbia's shareholders and not ratepayers.

Columbia argues that Columbia has violated neither its
tariffs nor the statutes and that Columbia's rates, charges, and
practices have been fully consistent with its obligations as a
public utility. First, Columbia argues that this case must be
viewed within the broader context of the sweeping changes in the
natural gas industry. According to Columbia, as a result of
regulatory changes and market forces, local gas distribution
companies face intense competition from alternate fuels,
unregulated gas producers, and other regulated gas distribution
companies. The Federal Energy Regulatory Commission has
authorized selective discounting of interstate transportation
rates in competitive situations, and the Pub;ic Utilities
Cjmmission of Ohio has approved a number of i:irovative
arrangements ir:luding sales and transportation rates based upon
the price of competing alternate fuFls. Columbia believes that
only such innovative arrangements wiil allow Ohio's gas utilities
to cope with the demands of the char.j'ng marketplace.

Columbia argues that Columbia is aggressively pursuing new
markets but is not duplicating the facilities of other utilities
which are already in place. Columbia argues that Suburban
attempted to raid from Columbia a part of the Equity plant that
Columbia was serving. Columbia claims that Columbia mair.tained
that portion of the Equity load by offering Equity a "flex" rate.
Columbia also states that Columbia was prepared to serve D.S.
Brown when Suburban offered D.S. Brown service. Columbia argue9
that Columbia was providing natural gas service to North
Baltimore when Suburban sought an ordinance to serve portions of
the village. In short, Columbia charges that Suburban was
attempting to raid its established markets.

Columbia admits that Columbia entered into agreements with
Equity, C & C, DAGC, and the tenants of the Woodland Mall in
order to meet competition posed by Suburban. Columbia states
that such agreements have already been approved by the
Commission. Columbia argues that because the Commission granted
"blanket approval" in Madison County Hospital, Case No.
87-159-GA-AEC, the need for urther app ications has been
eliminated.

Columbia admits that customers with general service agency
purchase and transportation agreements are billed under those
rates pending formal approval by th,: Commission but argues that
rapid response is essential giren the competitive situation.
Columb:a argues that if Columbia had been required to wait for
formal Commission approval, the customer would have been lcs,:.
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Columbia argues that where an arrangement is consistent with the
Commission's transportation guidelines, there is nothing to
prohibit Columbia from temporarily offering the service pending
Com.mission approval. Columbia further argues that the only
penalty for failure to file contracts with the Commission is that
the contracts are not lawful, and thz only consequence is that
the contracts are not enforceable in a court of law. In any
event, according to Columbia, because the agreements at issue in
this proceeding have now been approved by the Commission, this
issue is moot.

Columbia curtr,er argues that the CTAPA orogram does not
violate Sections :91`5.30 and 4905.32, Revised Code, which requir3
utilities to adhere to rates and charges set forth in their
tariffs, because CTAPA customers are not served under a tariff
but under special arrangements filed and approved under Section
4905.31, Revised Code. Accordin; to Columbia, special
arrangements are permissible under Section 4905.31(D), Revised
Code, if a classification of service based upon any reasonable
consideration is established. Under the CTAPA or general service
agency purchase and transportation arrangement programs, the
classification is based upon the existence of competition for a
customer's service. Columbia argues that a classification based
upon competitive conditions is reasonable. According to
Columbia, a utility should be able to charge dif°.erent rates in
apecific areas to particular customers without being guilty of
undue discrimination if such rac-^s are necessary to meet
competition. Columbia argues that the Commission has authorized
"downwardly flexible" intrastate transportation rates in
Investi ation Gas Trans rtation, Case No. 85-800-GA-COI,
Auqust , 9of. Accord ng to Columbia, the Commission's
approval of "downwardly flexible" intrastate transportation rates
constituted an implicit finding that such rates are not unduly
discriminatory. Columbia states that Columbia offers the CTAPA
rate to customers who have received an offer from a competitor
and which offer the customer was prepared to accept. Without the
CTAPA rate, Columbia would not have the load. Columbia argues
that the Commission did not mean to allow the use of the CTAPA
program only in a situation where existing load would be "lost",
because new load, as well as existing load, can be "lost" to
competing suppliers. As for the variations in the CTAPA
agreements offered by Columbia, Columbia states that the
variations were necessary in the competitive situation.
kccording to Columbia, the need for variation is one of the
reasons that CTAPA customers are served under special
arrangements rather than a tariff.

Columbia also argues that the CTAPA program does not consti-
tute unlawful or undue discrimination. According to Columbia the
statutory prohibitions against discrimination do not apply to
sppcial contracts. In addition, Cclumbia argues that Section
4905.35, Revised Code, forbids only "undue" or "unreasonable"
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preferences or advantages, while Section 4905.33, Revised Code,
prohibits only the receipt of different compensation for "like
and contemporaneous service under substantially the same circum-
stances and conditions". Section 4905.32, Revised Code, bars
utilities from granting refunds, privileges, or facilities unless
they are extended to all customers under like circumstances for
like or substantially similar service. In other words, according
to Columbia, Ohio law requires similar treatment only where the
customers are similarly situated, and Columbia believes that
because of the competitive offers received by its customers with
general service agency purchase and transportation agreements,
these customers were not similarly situated to Columbia's other
customers not on such agreements.

Columbia further argues that the CTAPA agreements do not
violate the Section 4905.33, Revised Code, prohibition against
furnishing service for less than actual cost for the purpose of
destroying competition because the CTAPA rates are based upon the
full cost of service. Columbia argues that nothing in the record
supports the contention that the CTAPA program involves service
at less than actual cost. Columbia states that the state excise
tax on the cost of gas is always excluded from transportation
rates because the excise tax does not ar.ply to transportation
volumes. In addition, the CTAPA agreements require the customer
to reimburse Columbia for any tax liability that Columbia may
have on the volumes. Columbia admits that under the CTAPA
program Columbia may flex the CTAPA rates downward so that there
is a potential that service may occur at less than cost in order
for Columbia to retain the load. Columbia argues that if this
situation were to occur, the pricing at less than cost would not
be for the purpose of destroying competition but rather to meet
competition from alternate suppliers. xowever, according to Mr.
Devers, under the CTAPA program, Columbia would not charge less
than a floor rate which would include the cost of gas, the agency
fee, and an amount sufficient to cover the variable costs of
providing the service.

As for the question of Columbia's failure to follow its
tariff by waiving deposits for main extensions for its tariff
customers, Columbia believes that the tariff gives Columbia
discretion to require deposits, and-Columbia argues that
Columbia's level of investment in new facilities is a management
decision subject to review in rate proceedings. In addition,
Columbia argues that while Columbia and Suburban have identical
tariffs on main extensions, Suburban offered to extend its main
to WCCRC without asking for a deposit. According to Columbia, it
would be detrimental to business in Ohio to collect a deposit
cqual to the full cost of every main extension needed to serve a
new industrial ur commercial customer.

In addition, CoJ.umbia argues that the incentives offered
such as free customer service lines and regulators, the
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reimbursement of certain equipment costs, and the waiver of
deposits are used only in situations where Columbia believes that
the load would not otherwise be served by Columbia. Columbia
argues that new loads increase zontributions t) fixed costs which
benefit all customers. Furthermore, accordin-j to Columbia, the
cost of these incentives are fully absorbed by Columbia's
shareholders. Columbia also argues that these incentives do not
violate Sections 4905.32, 4905.33, and 4905.35, Revised Code,
because marketing incentives are not public utility services.
Columbia argues that customer service lines and reimbursements
for appliances, like telephone directories, fall outside the
scope of regulation. At the same time, Columbia argues that ttie
tariffs serve only to absolve Columbia from the obligation to
provide customer service lines and regulators but do not prohibit
Columbia from furnishing additional assistanco above and beyond
Columbia's obligations. Columbia argues that variations in
incentives offered were the result of the competitive situation.
In addition, if incentives were offered at less than cost, the
incentives were offered to meet, and not to destroy, competition.

The Commission believes that Columbia's general service
agency purchase and transportation arrangements are proper under
Section 4905.31(D), Revised Code, for Columbia to retain existing
load and to obtain new load. The Commission finds that a
reasonable classification of customers under Section 4905.31(D),
Revised Code, would be a classification of customers who would
not otherwise be served by Columbia in the absence of the special
arrangement. In The Cleveland Electric Slluminatin Com an ,
Case No. 83-1342-EL-ATA and Case.No. 83-134 -NT-ATA, Opinion and
Order, May 8, 1984, the Commisston suggested that the "reasonable
arrangements" mechanism of Section 4905.31, Revised Code, would
be the appropriate way to modify rates in order to meet
competition to retain existing load and to obtain new load. The
Commission sees no basis for a distinction between the retention
of presently existing customers and the acquisition of new
customers in regard to whether a reasonable classification exists
to meet competition under Section 4905.31(D), Revised Code.
Under both circumstances the utility is attempting to meet
competition to serve a customer who. would not otherwise be served
if the rate were not offered. The Commission finds that Suburban
has not met its burden of provirg that the general service agency
purchase and trr.nsportation agreements are unreasonable
arrangements to allow Columbia to serve load that Columbia would
not otherwise serve in the absence of such arrangements.

The Commission approved Columbia's general service agency
purchase and transportation agreemant with Equity in Case No.
86-1781-GA-AEC, September 5, 1986. The record indicates that
Columbia offered the "flex" rate to Equity in order to retain
Columbia's load that Suburban had offered to serve. The
Commission believes that Equity was a proper customer to enter
into a general service agency purchase and transportation
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agreement with Columbia. As for the Equity agreement feature
that the Equity rate could only be decreased, the Commission does
not find that feature to violate Section 4905.33, Revised Code,
which prohibits special rates offered one customer and not
another and prohibits free service or service at less than cost
for the purpose of destroying competition. First, there is
nothing in the record to indicate that the rate was offered at
less than cost, and in fact the record indicates that the rate
adequately covers Columbia's costs. The problem that the rate
could eventually flex so far downward so as not to cover
Columbia's costs has not presented itself here. Second, as for
Suburban's argument that the general service agency purchase and
transportation rate offered to Equity was not offered to others,
the Commission finds that under Section 4905.31, Revised Code,
the arrangement between Equity and Columbia as presented in Case
No. 86-1781-GA-AEC is a reasonable arrangement. The
classification of customer represented by Equity is a general
service customer of Columbia that Columbia would not have served
had the arrangement not been available. Having determined that
Equity was a proper customer to make a general service agency
purchase and transportation agreement with Columbia, the
Commission will not interfere with the bargain made between the
two contracting parties once it appears to the Commission that
the arrangement was reasonable and lawful. There is no
requirement that all general service agency purchase and
transportation agreements be alike.

In addition, the Commission approved C& C's general service
agency purchase and transportation agreement with Columbia in
Case No. 87-504-GA-AEC, on April 21, 1987. The application
stated that the arrangement would benefit Columbia's customers
because of increased fixed-cost contributions from a load that
would otherwise be lost. The Commission approved this
arrangement under Section 4905.31, Revised Code, as a reasonable
arrangement, and Suburban has presented no evidence that would
convince the Commission that the general service agency purchase
and transportation agreement between Columbia and C& C was
unreasonable.

Of the agreements discussed in this proceeding, only the
general service agency purchase and transportation agreement
between Columbia and DAGC was filed pursuant to the blanket
approval granted in the Commission's Finding and Order in Madison
Count]^ Hos ital Inc., Case No. 87-159-GA-AEC, March 17, ^
The Comm ssion oun in Madison Count Hospital that under
Section 4905.31, Revised Code, reasona e arrangements between
gas utilities and their customers may be authorized upon approval
by the Commission. In the Finding and Order in Case No.
87-159-GA-AEC, the Commission found that "the rates to be charged
under this arrangement provide for flexibility in order to
prevent the loss of load." When Columbia filed on April 2, 1987
its agreement with DAGC, Columbia stated that the filing was
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pursuant to Case %o. 87-159-GA-AEC in which the Commission
approved an identical general service agency purchase and
transportation agreement and ordered that all future similar
agreements be approved by the Commission upon filing by Columbia
unless and subject to future rulings by the Commission within
thirty days of the filing of such agreement (Columbia Ex. 3).
The Commission did not make any subsequent findings within

•thirty days, and the arrangement remains approved. Suburban has
presented no evidence to convince the Commission t.iat the
arrangement between Columbia and DAGC is unreasonable and should
not be approved.

However, the Commission is concerned about the fact that the
agreement between Columbia and Equity was to take effect on
August 20, 1986 according to the agreeu.ent, but the agreement was
not filed with the Commission until September 5, 1986, and was
not approved by the Commission until September 30, 1986. Under
Section 4905.31, Revised Code, the Commission is to approve such
arrangements, and no arrangement is lawful unless it is filed
with and approved by the Commission. Regardless of whether
Columbia argues that the only consequence of unapproved
arrangements is that the contracts are unenforceable, the
Commission has long had the policy that any arrangements under
Section 4905.31, Revised Code, must be reviewed and approved by
the Commission before they become effective so as to ensure that
they are just and reasonable and to ensure that they will not
adver sly affect the balance of the company's customers.
Cleveland Electric illuminatin , supra, at 7. The Commission
agrees wit Su ur an that it is improper for Columbia to allow
gas to flow at a special contract rate prior to Commission
approval of the special contract arrangement.

The delay in filing the special arrangements exists in the
other cases under discussion here as well. The case of the C & C
contract is especially disturbing as it appears that the
agreement was to take effect on November 14, 1986 but was not
filed with the Commission until March 26, 1987, and not approved
until April 21, 1987. The Commission finds that Columbia's
failure to file the contract in a timely fashion was i^proper as
was the decisicn to allow gas to flow under the contract rate
prior to Commission approval.

As for the DAGC arrangement, the Commission notes that it
was to become effective as of February 19, 1987, but was not
filed with the Commission until April 2, 1987. Given the fact
that the Commission has taken the extraordinary step of allowing
approval of these contracts upon their filing subject to
Commission action within thirty days, the Commission can see no
reason why these contracts would take effect prior to their
filing. The Commission does not believe that the competitive
;hreat justifies placing the rate in effect prior to Commission
approval. The Commission finds it unreasonable for the general
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service agency purchase and transportation rates
effect prior to their filing with the Commission.

to go into

The Commission also notes that Columbia has already reached
an agreement with the Woodland Mall to charge the Woodland Mall
at a particular special rate without filing such agreement with
the Commission for approval. Apparently, no gas has flowed under

•this arrangement at this timeT however, the Commission can see no
reason why Columbia has not filed this arrangement under the Case
No. 87-159-GA-AEC blanket approval provisions. The Commission
would not foreclose the approval of the general service agency
purchase and transportation arrangement between the mall and its
tenants and Columbia simply because these are new customers of
Columbia. However, prior to the arrangements being filed, the
Commission can make no determination in this matter.

With regard to the provision of free customer service lines,
regulators, and various equipment and the waiver of deposits on
main line extension, the Commission notes that all the general
service agency purchase and transportation agreements that have
been approved by the Commission have all incorporated Columbia's
tariffs on file with the Commission as part of the arrangements.
The Commission finds that Columbia's tariffs on file with the
Commission apply to the general service agency purchase and
transportation agreements. In addition, to argue, as Columbia
does, that customer service lines, main line extensions, and
regulators are not subject to Columbia's tariffs is directly
contrary to the fact that Columbia's tariffs expressly cover
these items and expressly state the customers' responsibilities.
To waive tariff provisions for customers with regard to these
services would render Columbia's tariffs on these services
completely unreliable as a source of information on Columbia's
charges and would violate Sections 4905.30 and 4905.32, Revised
Code. The Commission finds that the waivers of tariff provisions
for customers are violations of Columbia's tariffs and Sections
4905.30, 4905.32, 4905.33, and 4905.35, Revised Code. Under
Section 4905.30, Revised Code, the tariffs are to contain all
charges for service of every kind furnished by Columbia. Under
Section 4905.32, Columbia may not collect a different charge for
any service rendered than that contained in its tariffs, and
Columbia may not remit any charge or extend to any person any
privilege except as specified in its tariffs and as extended
uniformly to all persons under similar conditions. Under Section
4905.33, Revised Code, Columbia may not charge any person a
greater or l2sser amount for any service rendered than it cliarges
any other person under the same circumstances. Under Section
4905.35, Revised Code, Columbia may not give any unreasonable
advantage to any person or subject any person to any undue
disadvantage. Under Colua.bia's tariffs, the custonier is
responsible to provide customer service lines, house piping, and
appliances, and there are no exceptions in Columbia's tariffs to
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these requirements. Columbia may not apply its tariffs to one
customer and not to another.

Therefore, Columbia's tariffs on file with the Comiaission
apply to C & C as the tariffs apply to any other general service
customer of Columbia. C & C should have been required to deposit
the =ost of the main line exter.sion with Columbia as required by
Columbia's tariffs. The tariff does not make the deposit subject
to Columbia's discretion. Once Columbia determines that the main
extension should be done, it is mandatory under the tariffs that
the customer deposit with Columbia the cost of the extension. In
addition, the free equipment to C e C violated Columbia's tar-
iffs. However because Columbia has already provided this free
service to C & C and has already waived the deposit, the Commis-
sion will not require any payment for these services by C 6 C.
The Commission understands that the cost of this equipment was
not borne and will not be borne by Columbia's ratepayers.

In addition, Columbia violated its tariffs and Sections
4905.30, 4905.32, 4905.33, and 4905.35, Revised Code by providing
DAGC with a free customer service line. Under Columbia's
tariffs, the customer is responsible for the expense of new
customer service lines. Columbia may not waive this tariff
provision for one or any of its customers. Columbia's tariffs on
file with the Commission apply to DAGC as they apply to all
Columbia's general service customers. However, because Columbia
has already provided the free customer service line to DAGC, the
Commission does not believe that DAGC should now have to pay for
the line. The Commission notes that the cost of the line was not
borne and will not be borne by Columbia's ratepayers.

Finally, the Commission finds that the only rules and
regulations for service from Columbia that should apply to the
mall are Columbia's tariffs for gas service on file with the
Commission. The August 19, 1986 offer by Columbia to Brisa
Builders to pay for the customer service lines to J.C. Penney and
Elder-Beerman and to pay for Elder-Beerman's house piping and the
differential between gas and electric appliances violated
Sections 4905.32, 4905.33, and 4905.35, Revised Code, and
Columbia's tariffs on file with the Commission. The competition
posed by Suburban does not justify Columbia's attempt to waive
tariffs in regard to the mall and to some of the mall tenants in
order to beat out Suburban to serve the mall. The Commission
will not now insist that Columbia collect the improperly waived
charges from the mall's tenants. Although the failure to follow
Columbia's tariffs was unlawful, Columbia's general service
customers were not harmed to the extent that the cost of the
provision of these services was not paid and will not be paid by
Columbia's ratepayers.

The provision of a f:-ee regulator to BGCG and of a free
customer service line to wCCRC violated Columbia's tariffs i-f
Sections 4905.30, 4905.32, 4905.33, and 4905.35, Revised Co; .
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BGCG is a general service customer of Columbia subject to
Columbia's rates and tariffs on file with the Commissiun. Under
Columbia's tariff, P.L'.C.O. No. 1, Section 23, Original Sheet No.
6, the customer shall at his expense provide, install, ar.d
maintain the regulator. WCCRC is a general service customer
subject to Columbia's tariffs, and under Columbia's tariff
P.U.C.O. No. 1, Original Sheet No. 6, Section 22 (b) a customer
is to install and maintain customer service lines at his own
expense. Although WCCRC is located in the corporation limits of
Bowling Green, the ordinance contract between Columbia and
Bowling Green incorporates Columbia's tariffs or. file with the
Commission.

The Commission finds that Suburban has met its burden of
proving the allegations of its complaint to the extent discussed
above. The Commission agrees that the provisior of free se-vices
and the waiving of deposits for customers were in violation of
Columbia's tariffs and the Revised Code. The Commission has not
ordered Columbia to demand payment from mall customers, C & C,
DAGC, BGCG, or WCCRC for the provision of various services in
violation of Columbia's tariffs and the Revised Code; however,
the Commission expects Columbia to cease such practices
immediately. The Commission does not agree with Suburban that
CTAPA rates should not be offered to customers facing competition
from other natural gas distribution companies. The Commission
believes that it is reasonable for Columbia to offer a CTAPA rate
to retain load that would otherwise be lost to any competing
supplier or to attract new load. In addition, the Commission
sees no distinction between ne•a and existing customers in regard
to which customers may be offered such arrangements. It should
be clear, however, that the Commission does not condone the
actions of Columbia in offering facilities free or below cost in
violation of Columbia's tariffs. The Commission is also
considering the possibility that there may be certain classes of
customers who may not be appropriate for general service agency
purchase and transportation agreements. Finally, the Commission
does not foreclose the possibility that Suburban will be able to
establish its own general service agency purchase and
transportation arrangements with customers whose load might
otherwise be lost to competitors.

FINDINGS OF FACT:

1) This complaint was filed by Suburban on
August 29, 1986 against Columbia. On October
22, 1986, Suburban filed an amended com-
plaint. Suburban alleged that Columbia's
practices were violations of Sections
4905.30, 4905.32, 4905.33, and 4905.35,
Revised Code.
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2) On January 27, 1987, Columbia answered the
complaint. Columbia denied all the substan-
tive allegations of the complaint.

31 On May 14, 1987, the motion of OCC to inter-
vene in this proceeding was granted.

4) The hearing in this matter was held on May 7,
1987. Notice o: the hearing was published in
the Daily Sentinel-Tribune, a newspaper of
general circulatijn in Wood County, Ohio.

5) Equity was a customer of Columbia in July
1986 when Columbia offered Equity a general
service agency purcha3e and transportation
agreement. Equity had been approached by
Suburban and would have a»itched from
Columbia to Suburban had the transportation
arrangement not been offered.

6) The "flex" rate offered Equity may only be
decreased by Columbia.

7) Columbia offered the new stores at the
Woodland Mall general service agency purchase
and transportation agreements along with free
customer service lines to two of the stores
and house piping and the differential between
the cost of gas and electric appliances to
one of the stores.

8) Columbia offered C & C a general service
agency purchase and transportation agreement,
provided C& C with a main line extension
without requiring a deposit, and provided a
pipe and riser for the line of C & C.

9) On March 11, 1987, Columbia entered into a
general service agency purchase and
transportation agreement with DAGC.

10) Columbia filed the CTAPA agreement with DAGC
on April 2, 1987, pursuant to Madison County
Hospital, Case No. 87-159-GA-AEC.

11) DAGC received a free customer service line
from Columbia.

121 Columbia provided its new general service
tariff customer BGCG with a regulator needed
to provide service from a high pressure
transmission line.
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13) Columbia provided a free customer service
line to WCCRC, a customer subject to
Columbia's ordinance rates with the city of
Bowling Green.

14) Columbia filed its general service agency
purchase and transportation arrangements with
the Commission in several instances after the
agreements went into effect.

CONCLUSIONS OF LAW:

1) This complaint was brought under Section
4905.26, Revised Code. Notice of the hearing
was published in accordance witn the require-
ments of that section.

21 Equity was a proper customer to receive a
general service agency purchase and transpor-
tation agreement from Columbia. The
arrangement has been approved by the
commission pursuant to Section 4905.31,
Revised Code.

3) Because Equity was a proper customer to enter
into a general service agency purchase and
transportation agreement with Columbia and
because the Commission considers the
arrangement between Columbia and Equity to be
lawful and reasonable, the Commission will
not inquire further into the question whether
Columbia made a good bargain as long as the
Commission has no reason to doubt that
Columbia is not offering the service below
cost for the purpose of destroying
competition.

4) it is appropriate for Columbia to offer
existing and new customers general service
agency purchase and transportation agreements
because these agreements are reasonable to
allow Columbia to maintain its existing load
and to attract new load.

5) C & C was a proper customer to be offered the
general service agency purchase and
transportation agreement. The arrangement
has been approved by the Commission pursuant
to Section 4905.31, Revised Code.

6) DAGC was an eppropriate customer to be
offered a CTAPA rate. The arrangement has
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been approved by the Commission pursuant to
Section 4905.31, Revised Code.

7) The general service agency purchase and
transportation rates should not take effect
prior to Commission approval, which under
Case No. 87-159-GA-AEC is granted upon filing
of the arrangement with the Commission.

8) The general service agency purchase and
transportation agreements discussed in this
case incorporate Columbia's tariffs by
reference, a„d customers of Colum.bia under
`he agreements are subject to Columbia's
t.ariffs on file with the Commission.

9) The provision of customer service lines,
r:+gulators, and line extensions are subject
to Columbia's tariffs on file with the
Coesmission an•3 to Sections 4905.30 and
490:.32, 4905.33, and 4905.35, Revised Code.

10) The provision by Columbia of free customer
service lines, regulators, and house piping,
the waiver of deposits for main line ex-
tensions, and the provision of the cost
differential between gas and electric appli-
ances to customers subject to Columbia's
general service tariffs are violations of
Columbia's tariffs and Sections 4905.30,
4905.32, 4905.33, and 4905.35, Revised Code.

11) Columbia may not waive its tariff require-
ments for some customers and not others
regardless of whether the cost is not borne
by ratepayers because Sections 4905.32,
4905.33, and 4905.35, Revised Code, require
that the tariffs be uniformly applied to
similarly-situated customers.

12) The existence of competition-for customers in
Columbia's service territory does not justify
the disregard for Columbia's tariffs on file
with the Commission.

13) The pro-tision of a main line extension to C a
C without requiring a deposit is not in
conformity with Columbia's tariffs P.U.C.O.
No. 1, Original Sheet No. 8, Section 34 which
should have applied to C & C. The provision
of material to C & C in the form of a pipe
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and riser for the service line is also not in
conformity with Columbia's tarifts.

14) The provision of a free customer service line
to DAGC was inappropriate for a customer who
should ha•re been subject to Columbia's
tariffs.

15) Under Columbia's tariffs, P.U.C.O. No. 1,
Original Sheet No. 6, Section 22 (b), instal-
lation and maintenance of customer service
lines is to be at the customer's expense.

16) The provision of a free regulator to B(,CG, a
general service customer subject ti
Columbia's tariffs, is contrary to Columbia's
tariffs and Ohio statutory law.

17) The provision by Columbia of a free r2gulator
to a customer subject to Columbia's general
service rate is not in conformity with
P.U.C.O. No. 1, Original Sheet No. 6, Section
23, of Columbia's tariffs which states that
the customer shall install and maintain, at
his expense, a suitable regulator for
reducing pressure where service is provided
from a high pressuro transmission line.

18) A free customer service line should not have
been provided to WCCRC under P.U.C.O. No. 1,
Original Sheet No. 6, Section 22 (b) of
Columbia's tariffs.

19) Under Ordinance No. 4209 of the city of
Bowling Green, Section 3, the terms an,4
conditions of service to be rendered shall
conform with the rules and regulations for
furnishing gas service of Columbia on file
with the Commission.

20) The provision of free service lines, house
piping, and the differential in the cost of
gas and electric appliances given to some but
not all stores at the Woodland Mall by
Columbia was not appropriate under Columbia's
tariffs for customers who should have been
subject to Columbia's tariffs.

21) The complainant has met its burden of proving
that Columbia has violated its tariffs and
Sections 4905.30, 4905.32, 4905.33, and
4905.35, Revised Code, by providing free
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customer service lines to Elder-Beerman and
J.C. Penney at the Woodland Mall, DAGC, and
WCCRC, free house piping and the differential
between gas and electric appliances to
Elder-Beerman at the Woodland Mall, a free
regulator to BGCG, and a waiver of the
deposit required for a main line extension to
C & C.

22) The complainant did not meet its burden of
prnving that the general service agency
purchase and trarrsportation agreements
between Columbia and its customers Equity,
the Woodland Mall, C & C, and DAGC are
unreasonable.

ORDER:

It is, therefore,

ORDERED, That Columbia may enter into general service agency
purchase and transportation agreements to retain existing load
and to attract new load. It :s, also,

ORDERED, That general service agency purchase and
transportation agreements take effect only upon their filing witn
the Commission under Case No. 87-159-GA-AEC, It is, further,

ORDERED, That Columbia apply uniformly its tariffs on file
with the Commission to all Columbia's general service customers
to whom these tariffs app!v and to all customers subject to
ordinance rates which ordinances incorporate such tariffs and to
all customers subject to agreements which agreements incorporate
such tariffs. It is, further,

ORDERED, That a copy of this Opinion and Order be served
upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

CLM/vrt

ancy C. IYa
Secretary

Brown - an R. Sc ri-be-r

Entered in the Journal
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the Supplement of Appellant, the Office of the Ohio

Consumers' Counsel (Public Version) was served upon the below-listed counsel by regular U.S.

Mail, prepaid, this 19th day of May 2008.

Counsel f r Appellant,
Office of the Ohio Consumers' Counsel

Jeffrey,t4m

PARTIES OF RECORD

Thomas W. McNamee
Duane W. Luckey
Sarah J. Parrot
Assistant Attomeys General
Public Utilities Section
180 East Broad Street, 9th Floor
Columbus, OH 43215

Paul Colbert
Rocco D'Ascenzo
Duke Energy Ohio, Inc.
155 East Broad Street, 21st Floor
Columbus, Ohio 43215

Attomeys for Intervening Appellee
Duke Energy Ohio, Inc.

Attorneys for Appellee
Public Utilities Commission of Ohio

Michael D. Dortch
Kravitz, Brown & Dortch, LLC
65 East State Street, Suite 200
Columbus, Ohio 43215

Attorney for Intervening Appellee,
Duke Energy Retail Sales, LLC

5


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74
	page 75
	page 76
	page 77
	page 78
	page 79
	page 80
	page 81
	page 82
	page 83
	page 84
	page 85
	page 86
	page 87
	page 88
	page 89
	page 90
	page 91
	page 92
	page 93
	page 94
	page 95
	page 96
	page 97
	page 98
	page 99
	page 100
	page 101
	page 102
	page 103
	page 104
	page 105
	page 106
	page 107
	page 108
	page 109
	page 110
	page 111
	page 112
	page 113
	page 114
	page 115
	page 116
	page 117
	page 118
	page 119
	page 120
	page 121
	page 122
	page 123
	page 124
	page 125
	page 126
	page 127
	page 128
	page 129
	page 130
	page 131
	page 132
	page 133
	page 134
	page 135
	page 136
	page 137
	page 138
	page 139
	page 140
	page 141
	page 142
	page 143
	page 144
	page 145
	page 146
	page 147
	page 148
	page 149
	page 150
	page 151
	page 152
	page 153
	page 154
	page 155
	page 156
	page 157
	page 158
	page 159
	page 160
	page 161
	page 162
	page 163
	page 164
	page 165
	page 166
	page 167
	page 168
	page 169
	page 170
	page 171
	page 172
	page 173
	page 174
	page 175
	page 176
	page 177
	page 178
	page 179
	page 180
	page 181
	page 182
	page 183
	page 184
	page 185
	page 186
	page 187
	page 188
	page 189
	page 190
	page 191
	page 192
	page 193
	page 194
	page 195
	page 196
	page 197
	page 198
	page 199
	page 200
	page 201
	page 202
	page 203
	page 204
	page 205
	page 206
	page 207
	page 208
	page 209
	page 210
	page 211
	page 212
	page 213
	page 214
	page 215
	page 216
	page 217
	page 218
	page 219
	page 220
	page 221
	page 222
	page 223
	page 224
	page 225
	page 226
	page 227
	page 228
	page 229
	page 230
	page 231
	page 232
	page 233
	page 234
	page 235
	page 236
	page 237
	page 238
	page 239
	page 240
	page 241
	page 242
	page 243
	page 244
	page 245
	page 246
	page 247
	page 248
	page 249
	page 250
	page 251
	page 252
	page 253
	page 254
	page 255
	page 256
	page 257
	page 258
	page 259
	page 260
	page 261
	page 262
	page 263
	page 264
	page 265
	page 266
	page 267
	page 268
	page 269
	page 270
	page 271
	page 272
	page 273
	page 274
	page 275
	page 276
	page 277
	page 278
	page 279
	page 280
	page 281
	page 282
	page 283
	page 284
	page 285
	page 286
	page 287
	page 288
	page 289
	page 290
	page 291
	page 292
	page 293
	page 294
	page 295
	page 296
	page 297
	page 298
	page 299
	page 300
	page 301
	page 302
	page 303
	page 304
	page 305
	page 306
	page 307
	page 308
	page 309
	page 310
	page 311
	page 312
	page 313
	page 314
	page 315
	page 316
	page 317
	page 318
	page 319
	page 320
	page 321
	page 322
	page 323
	page 324
	page 325
	page 326
	page 327
	page 328
	page 329
	page 330
	page 331
	page 332
	page 333
	page 334
	page 335
	page 336
	page 337
	page 338
	page 339
	page 340
	page 341
	page 342
	page 343
	page 344
	page 345
	page 346
	page 347
	page 348
	page 349
	page 350
	page 351
	page 352
	page 353
	page 354
	page 355
	page 356
	page 357
	page 358
	page 359
	page 360
	page 361
	page 362
	page 363
	page 364
	page 365
	page 366

