
In The Supreme Court Of Ohio

State Of Ohio,

Appellee,

Case No.: 2005-2264

This Is A Capital Case.

On Appeal From The Court Of
Common Pleas Of Lorain County

Case No. 2004CR065248

Motion To Unseal Portions Of Record Filed Under Seal

Anthony Cillo -- 0062497 Office of the
Assistant County Prosecutor Ohio Public Defender

Linda Prucha - 0040689
Assistant State Public Defender
Counsel of Record

Ken Lee - 0065158
Assistant State Public Defender

Justin Thompson - 0078817
Assistant State Public Defender

Office of the Ohio Public Defender
Lorain County Prosecutor's Office 8 East Long Street, 11th Floor
225 Court Street Columbus, Ohio 43215-2998
3`a Floor (614)466-5394
Elyria, OH 44035 (614)644-0708 (FAX)

Counsel For Appellee Counsel For Appellant

Fk^D
MAY 1;? ?m

CLERK OF COURT
SUPRERr OF OHIO



In The Supreme Court Of Ohio

State Of Ohio,

Appellee,

-vs-

Nicole Diar,

Appellant.

Case No.: 2005-2264

This Is A Capital Case.

On Appeal From The Court Of
Common Pleas Of Lorain County

Case No. 2004CR065248

Motion To Unseal Portions Of Record Filed Under Seal

Appellant Nicole Diar moves this Court to unseal the Post Sentence Report that this

Court ordered sua sponte to be supplemented and made part of Diar's record in Case No.

2004CR065248. The reasons for this request are set forth in the attached memorandum.
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Counsel For Appellant

Memorandum In Support

Nicole Diar was convicted of aggravated murder and sentenced to death. She is currently

before this Court on her appeal as of right. On May 8, 2008 this Court, sua sponte, ordered that

the Post Sentence Report filed on March 20, 2006 be supplemented into the record. Diar moves

this Court to unseal this document for counsel's review.

Diar has a right to a complete and unabridged record for her capital appeal. State ex rel.

Spirko v. Court of Appeals, Third Appellate District, 27 Ohio St. 3d 13, 16, 501 N.E.2d 625, 627

(1986). See also State v. D'Ambrosio, 67 Ohio St. 3d 185, 200, 616 N.E.2d 909, 921 (1993).

Further, Sup. R. Prac. 19(3)(A) states that the record on appeal in death cases "shall consist of

the original papers filed in the trial and exhibits to those papers [as well as] the transcript of

proceedings, including all exhibits...."

This Court's sua sponte order to supplement the report and make it a part of the record in

Diar's aggravated murder case demonstrates this Court's express belief that this item is directly

relevant to Diar's capital case. Under Sup. R. Prac. 19(3)(A) and (D), this report is a documents

that may be material to Diar's appeal.

The Post Sentence Report may also present issues for Diar's oral argument. A thorough

review of the entire record is necessary to give Diar a full and fair opportunity to litigate her

appeal as of right in this Court
N
. Without a complete record for review, counsel cannot provide

effective representation to Diar on this appeal as of right. See State v. Buell, 70 Ohio St. 3d

1211, 639 N.E.2d 110 (1994); Evitts v. Lucey, 469 U.S. 387 ( 1985).



Wherefore, Diar requests that this Court unseal the Post Sentence Report that this Court

ordered, sua sponte, to be supplemented into the record.

Respectfully submitted,
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Certificate of Service

I hereby certify that a true copy of the Motion To Unseal Portions Of Record Filed Under
Seal was forwarded by regular U.S. Mail to Anthony Cillo, ssistant Lorain County Prosecutor,
225 Court Street, 3`d Floor, Elyria, Ohio 44035, this c^l day of May, 2008.
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