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STATEMENT OF FACTS

The parties, Frances and Stanley Mandelbaum, were divorced in.2000. (For

ease of reading the parties will be referred to by their first names.) Their fmal

decree of divorce contained language requiring Stanley to pay to Frances spousal

support in the amount of $18,000 per year (at the rate of $1,500 per month), a

provision terminating that obligation upon the death of either party or upon

Frances' remarriage, a provision rendering such spousal support obligation

"subject to the ongoing and continuing jurisdiction" of the court", a provision

requiring the parties to exchange copies of their income tax returns each year, a

provision giving either party the right to seek modification of the spousal support

"due to a change in the financial circumstances of either party", and a provision

expressing the parties intention that their combined incomes be equalized between

the two of them. At the time of their divorce Stanley's income was approximately

$61,000 per year and Frances's income was approximately $25,000 per year.

(Appendix at 000047, 000048, 000050)

In 2005 Stanley sought a reduction of his spousal support obligation, which

motion was heard by a magistrate. In his decision, the magistrate interpreted the

language of the final decree as expressing an intention that at all times the parties'

incomes would be equalized, found that Stanley's income had increased to

approximately $84,500 and that, as stipulated by the parties, Frances' income had



increased to approximately $40,239, found that the economic and living

arrangements between Stanley and his new wife did not warrant imputation of

additional income to Stanley, held that no change in circumstances had occurred

sufficient for a reduction in spousal support, and overruled Stanley's motion.

(Appendix at 000059) Stanley filed objections to the Magistrate's Decision,

objecting to several factual determinations relative to his income. (Appendix at

000065) Frances filed a response to Stanley's objections, in which Frances agreed

that the decree required the parties' incomes to be equalized at all times, conceded

that the magistrate had overstated Stanley's income in certain respects, disagreed

with (but did not file objections to) the magistrate's findings relative to the

economic and living arrangements between Stanley and his new wife, and urged

the trial court to agree with the magistrate's Decision and Order overruling

Stanley's motion. (Appendix at 000070) In ruling upon Stanley's objections, the

trial court found that the language of the parties' divorce decree expressed an

intention that at all times the parties' incomes would be equalized, granted some

but not all of Stanley's objections, determined Stanley's income to be $61,876 and

Frances' to be $40,239, and reduced Stanley's spousal support obligation to $925

per month. (Appendix at 000078)

Frances appealed the trial courts' decision, asserting that the trial court had

abused its discretion in failing to impute additional income to Stanley and in failing

2



to consider what Frances argued were benefits to Stanley resulting from the

econornic and living arrangements between Stanley and his new wife. The court of

appeals did not directly rule on Frances's assignments of error, ruling instead that

the trial court had abused its discretion by failing to first determine whether the

changes in the parties' circumstances were "substantial" and "not contemplated" at

the time the original spousal supporE order had been entered. (Appendix at

000005, 000032 )

At all levels of this litigation Frances and Stanley have both conceded,

indeed argued, that their intention, as expressed in the agreement and language set

forth in their divorce decree, was that at all times the amount of spousal support

should be an amount that would equalize Frances' income with that of Stanley.

Both the magistrate and the trial judge interpreted the language accordingly, and

both the magistrate and the trial judge interpreted such language as a limitation

upon or guide for determining what amount of spousal support would be

appropriate and reasonable under the new circumstances. In her initial brief to the

court of appeals Frances continued to concede and argue that the parties'

"respective incomes were always to remain equal." (Appendix at 000089) In his

appellate brief filed below Stanley agreed that the spousal support language in the

decree required the parties' incomes to be equalized at all times. (Appendix at

000101) The court of appeals decision appears to completely reject this attempt by



the parties to place 'limitations upon or give guidelines to the trial court's exercise

of its continuing jurisdiction, characterizing it as being an impermissible attempt

by the parties to confer jurisdiction on the trial court. (Appendix at 000032)

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

INTRODUCTION

This consolidated appeal presents three important issues in the area of

modification of spousal support awards in Ohio, all of which involve the

interpretation of the language of R.C. 3105.18. (Appendix at 000116)

The first of these issues is whether R.C. 3105.18 requires a change of

circumstances sufficient to invoke the trial court's continuing jurisdiction to

modify an award of spousal support to be "substantial" or "drastic". R.C.

3105.18(F) contains the definition of "change of circumstances" for spousal

support modification purposes. The statute uses the word "any" and does not

include either the word "substantial" or "drastic". The courts of appeals are in

conflict on this issue. A growing number of appellate districts have found that the

word "any" as used in R.C. 3105.18(F) does not mean "substantial" or "drastic"

and that the statute simply requires a court to determine whether a change has

occurred in a party's economic status before the court can proceed to determining

whether the existing spousal support award is still appropriate and reasonable.

Conversely, the decision of the court of appeals in this case finds ambiguity in the

4



word "any" as used in R.C. 3105.18(F), and holds that a trial court must first. fmd

the change of circumstances to be "substantial" before the court can proceed to

determining whether the existing spousal support award is still appropriate and

reasonable. The necessity of a finding of "substantial" or "drastic" is also the

interpretation of R.C. 3105.18(F) followed by several other appellate courts in

Ohio. Courts which contiriue to rely upon and follow a "substantial change" or

"drastic change" in their analysis of a motion to modify a spousal support award do

so without any statutory authority. Additionally, focusing on the tangential

consideration of "substantial" or "drastic" misses the point of R.C. 3105.18(C),

i.e., that all awards of spousal support, whether original or as modified, must be

"appropriate and reasonable". By refocusing the analysis on whether the award

remains "appropriate and reasonable", the court would remain faithful not only to

fundamental principles of statutory construction but to the words actually used in

R.C. 3105.18 as well.

The second issue is whether R.C. 3105.18 requires that a change in

circumstances sufficient to invoke the trial court's jurisdiction to modify an award

of spousal support not have been "foreseeable to" or "contemplated by" the parties

at the time the order being modified was made. Language imposing such

requirement cannot be found in R.C. 3105.18(F). The courts of appeals are in

conflict on this issue as well. The application of the "foreseeable to" or

5



"contemplated by the parties" rule is unevenly and inconsistently applied by trial

and appellate courts, confuses the issues, and inhibits a more principled approach

to spousal support modification.

The certified question involved in the consolidated appeal has condensed the

foregoing two issues into one certified question.

The third issue is whether parties can define for themselves, by use of

language in their divorce decrees, limitations upon or guidelines for the court's

exercise of its continuing jurisdiction upon the happening of changes in the parties'

circumstances or other future events. A trial court should be bound by limitations

upon or guidelines for the court's exercise of its continuing jurisdiction to modify a

spousal support award, if such limitations or guidelines are agreed upon by the

parties, are set forth in the parties' divorce decree in the provision specifically

authorizing the court to modify the amount or terms of the alimony or spousal

support award, and do not otherwise violate public policy.

Proposition of Law No. I: The word "any" as used in R.C. 3105.18(F)
does not mean "substantial" or "drastic".

The primary goal in statutory interpretation is to give effect to tpe intent of

the legislature. Bailey v. Republic Engineered Steels, Inc., 91 Ohio St. 3d 38, 39-

40, 2001-Ohio-236, 741 N.E.2d 121. In determining legislative intent, a court first

looks to the language of the statute. Bailey, id.. In considering statutory language,

6



it is the duty of the court to give effect to the words used in a statute, not to. delete

words used or to insert words not used. Bailey, id. If the meaning of a statute is

unambiguous and definite, it must be applied as written. Bailey, id. A word that is

not defined in a statute must be afforded its plain and ordinary meaning. Kimble v.

Kimble (2002), 97 Ohio St 3d 424, 425, 2002-Ohio-6667, ¶ 6, 780 N.E.2d 273,

275, citing Sharp v. Union Carbide Corp. (1988),. 38 Ohio St. 3d 69, 70, 525

N.E.2d 1386 and R.C. 1.42 (Appendix at 000119).

R.C. 3105.18 is the statute that authorizes a trial court to issue an award of

periodic spousal support payments in divorce and legal separation actions. It also

governs the jurisdiction of trial courts to modify awards of spousal support made in

divorce and legal separation actions as well as dissolution of marriage actions.

Under R.C. 3105.18(E), trial courts are deprived of jurisdiction to modify spousal

support awards unless two conditions are satisfied: ( 1) the decree must authorize

modification; and (2) the court must determine "that the circumstances of either

party have changed." R.C. 3105.18(F) contains the language requiring

interpretation, and it reads as follows:

"(F) For purposes of divisions (D) and (E) of this section, a change in the
circumstances of a party includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salary, bonuses, living expenses,
or medical expenses:"

The language set forth in R.C. 3105.18(F) was enacted as part of Am. H.B. 514,

which legislation was approved in August, 1990. The effective date of R.C.



3105.18(F) was in January, 1991. 143 Ohio Laws, Part III, 5426, 5457, and 55516-

17. The language of R.C. 3105.18(F) has remained the same since its effective

date. Prior to the adoption of R.C. 3105.18(F),. no statute had addressed or set

forth the meaning of the term "change of circumstances" in the context of alimony

or spousal support.

Since the adoption of R.C. 3105.18(F), appellate courts in Ohio have been

divided over its meaning. One line of cases holds that the word "any" as used in

R.C. 3105.18(F) is unambiguous, and that the Ohio legislature did not intend the

word "any" to mean "substantial" or "drastic". This reading of R.C. 3105.18(F) is

now expressly followed by four appellate districts, as reflected in Tsai v. Tien , 162

Ohio App. 3d 89, 2005-Ohio-3520, 832 N.E.2d 809, paragraph one of syllabus

(Fifth District)(Appendix at 000120), Rollins v. Harvis, Lucas App. No. L-06-

1328, 2007-Ohio-6121, at ¶ 14, (Sixth District, an opinion issued the same day the

decision in the instant appeal was issued)(Appendix at 000125), Kingsolver v.

Kingsolver, Summit App. No. 21773, 2004-Ohio-3844, paragraph one of syllabus

(Ninth District)(Appendix at 000128), and Buchal v. Buchal, Lake App. No. 2005-

L-095, 2006-Ohio-3879, at ¶ 14 (Eleventh District)(Appendix at 000135). It also

appears to be the interpretation of R.C. 3105.18(F) being applied in the Fourth

District as reflected in Cassidy v. Cassidy, Pike App. No. 03CA721, 2005-Ohi6-

3199, at ¶ 29 (Appendix at 000139). And, also, it may now be the approach that is

8



being taken in the Tenth District. See Friesen v. Friesen, Franklin App. No. 07AP-

110, 2008-Ohio-952, at ¶ 38, 39, which opinion was issued on March 6, 2008

(Appendix at 000146).

Taking a different approach, the appellate courts in the Second, Third,

Seventh, and Twelfth appellate districts continue to interpret the language of R.C.

3105.18(F) as requiring a finding of "substantial" or "significant" or "drastic"

change of circumstances before a trial court is even permitted to review an existing

spousal support award. In the case that is the subject of this appeal, the court of

appeals for the Second Appellate District stated "we ... do not find the language

used by the General Assembly to be free from ambiguity" and held that when R.C.

3105.18(F) became effective in 1991 "the General Assembly did not intend to

change the well-settled requirement that before modification of a spousal support

order can be permitted, the change in circumstances must be substantial ..."

(Appendix at 000028 - 000031). See, also, Trotter v. Trotter, Allen App. No. 1-

2000-86, 2001-Ohio-2122 (Third District) (Appendix at 000156); Reeves v.

Reeves, Jefferson App. No. 06-JE-13, 2007-Ohio-4988, at ¶ 18 (Seventh District)

(Appendix at 000159); and Carnahan v. Carnahan (1997), 118 Ohio App. 3d 393,

397, 692 N.E.2d 1086, 1089 (Twelfth District) (Appendix at 000164). [The Eighth

Appellate district appears to have an internal conflict over this issue. Compare,

e.g., Calabrese v. Calabrese, Cuyahoga App. No. 88520, 2007-Ohio-2760, at 120



(Appendix at 000171) with Kucmanic v. Kucmanic (1997), 119 Ohio App. 3d 609,

613, 695 N.E.2d 1205, 1207 (fn. 1) (Appendix at 000176) and McKenzie v.

Southworth, Cuyahoga App. No. 88758, 2007-Ohio-3915, ¶ 20, 29 (Appendix at

000180). If the First Appellate District has weighed in on the issue such case

cannot be found:]

The court of appeals below began its critique of the Kingsolver, supra

approach by first putting forth the policy reason for continuing to follow the

"substantial" or "drastic" requirement, such policy reason being that "[a] contrary

holding would subject trial courts to innumerable motions to modify support orders

upon the slightest change in the parties' circumstances." (Appendix at 000014)

The opinion then reviews the history of litigation in Ohio involving modification

of spousal support, establishing the point that before the Ohio Legislature enacted

the statutory changes to R.C. 3105.18 in 1986 and 1991 Ohio courts had imposed a

requirement that the change of circumstances justifying a change in the alimony

award be "material" or "substantial". Ultimately, the court below opined that the

language of R.C. 3105.18(F) is not "free from ambiguity", that it could not fmd

any explicit intention on the part of the legislature to alter the "substantial" or

"drastic" requirement that had developed through case law prior to the legislative

changes enacted in 1986 and in 1991, concluded that therefore no such intention

existed, and reiterated its admonition that "to reach any other result would open the
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courts to a deluge of requests for modification, no matter how trivial". (Appendix

at 000028, 000031)

The approach that continues to add the word "substantial" to the definition

of change of circumstances set forth in R.C. 3105.18(F) appears to be premised on

the belief that somehow the addition of such word adds a degree of clarity or

precision not otherwise found in the statute. It also appears to be premised on the

belief that adding the word "substantial" will somehow prevent litigation that

would not otherwise be taking place.

As to the first premise, the word "substantial" has imbedded in it no greater

degree of precision, clarity or predictability about what will or will not be enough

of a change of circumstances to warrant a modification of support than if that word

were not read into the statute. Nor is the word "substantial" any more precise or

clear than the words "appropriate and reasonable", which R.C. 3105.18(C)

expressly sets as the standard for every award of spousal support, whether original

or as modified. Pursuant to the provisions of R.C. 3105.18(C) a trial court has the

authority to overrule a motion to modify a spousal support award upon finding that

even with the changed circumstances the existing award remains "appropriate and

reasonable". Such a ruling would not be any more, or any less, of an abuse of

discretion than declaring the motion to be dismissed because the changes have not

been "substantial". In other words, just as that which is or is not "substantial" can
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be subject to the eye of the beholder, the term "appropriate and reasonable"

certainly accommodates as many views. The court can and should get to the

"appropriate and reasonable" analysis required by the statute directly. By

refocusing the analysis on whether the award remains "appropriate and

reasonable", one remains faithful not only to the words actually used in R.C.

3105.18 but to fundamental principles of statutory construction as well.

As for the use of the word "substantial" as a litigation gatekeeper, it is no

better of a gatekeeper than the words "appropriate and reasonable". Every request

for modification of spousal support is decided on its own facts and on a case by

case basis. With the word "substantial" read into the statute the attorney

representing the client with money to throw away on a borderline request for

modification of a spousal support award has no greater ability to predict the

likelihood of success of that motion than with the current standard of "appropriate

and reasonable". Either the facts of the case are or are not those to which the

particular judge involved will likely be receptive, or they are or are not facts that

are identical or similar to facts that have already passed prior appellate review as

being within the trial judge's discretion to use as a basis for modifying the spousal

support award. Whether that judge is analyzing them from the standpoint of "do

these new facts constitute a substantial change" or from the standpoint of "do these

new facts render the existing award no longer appropriate or reasonable", the
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analysis is the same. Put another way, either the facts justify a finding that

something other thanthe existing spousal support award is "appropriate and

reasonable" or they do not. No measure ofjudicial economy is saved by the use of

the word "substantial". For the judicial officer, the determination related to

whether these changed circumstances are or are not "substantial" enough requires

the same motion, the same trial and use of court time, and the same expenditure of

time researching and writing the decision as would be spent determining whether

the changed circumstances do or do not render the existing award "appropriate and

reasonable". For the practitioner and parties, there will always be just one sure

way to find out whether the changes in circumstances are sufficient enough to

justify a modification, and that will be to file the motion and present the evidence,

whether one is seeking to prove that the changes are "substantial" or to prove that

the existing award is no longer "appropriate and reasonable". And, in the end, the

concern about "a deluge of requests for modification, no matter how trivial" was

either specifically rejected by the legislature when it enacted R.C. 3105.18 in 1986

and modified it again in 1991, or it was considered to not be of concem great

enough to warrant the inclusion of the word "substantial" in the statute.

Perhaps there is no better example of how the inclusion of the word

"substantial" neither adds clarity or precision to the words already contained in

R.C. 3105.18(F), nor serves any real gate keeping function, than the present case.
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The opinion from the court of appeals below holds that the trial court failed to

expressly decide whether the facts presented constituted a"substantial". change of

circumstances. Such a holding implies that for parties whose combined incomes

totaled approximately $86,000 per year at the time of an initial $18,000 per year

spousal support award it would be conceivable and legally permissible for a trial

court to conclude that a $15,000 per year change in one party's income is not

"substantial". There are no prior appellate cases from the same appellate court

upon which counsel for either party could have relied, prior to filing the motion to

modify, to confidently predict whether or not the trial court or the court of appeals

would so conclude. Nor would it seem would there be any legal basis for a

magistrate or judge to grant a dismissal of such a motion without taking testimony,

or telling counsel at a pretrial on such a motion that the factual basis of such

motion is so patently weak as to constitute a "trivial" motion which should not be

pursued.

Proposition of Law No. II: R.C. 3105.18(F) does not require a
change in circumstances to be unforeseeable or not contemplated
in order to invoke the trial court's continuing jurisdiction to
modify an award of spousal support.

The legal principles regarding statutory construction cited under Proposition

of Law No. I apply to this Proposition of Law No. II with equal force but w'i1l not

be repeated. And just as the definition of "change of circumstances" set forth in
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R.C. 3105.18(F) does not include the words "substantial" or "drastic", it does not

include the words "not foreseeable" or "not contemplated by the parties" and

should not be read into the statute.

The concept of "not foreseeable" or "not contemplated by the parties" is one

that has been read into the language of R.C. 3105.18(F) by all but one appellate

district, that being the Ninth District in Kingsolver, supra, 2004-Ohio-3844, at ¶

21, fn. 3. The Kingsolver interpretation faithfully adheres to well-settled principles

of statutory interpretation and is the interpretation this Court should endorse and

declare to be applicable to all courts in Ohio.

Elimination of the practice of excluding from the change of circumstances

analysis facts or events that were or might have been foreseeable to the parties

should go a long way toward eliminating egregious and sometimes bewildering

holdings. For example, in Birath v. Birath, Franklin App. No. 04-AP-929, 2005-

Ohio-2295 (Appendix at 000184), at the time of the divorce in 1987, the former

wife was making $17,316 per year as a schoolteacher. By 1999, she was making

approximately $34,086 per year as a nurse. In affirming the trial court's denial of

the ex-husband's motion to reduce his spousal support obligation, the appellate

court stated "[t]his represents only a five percent annual increase over 12 years ...

The parties must have anticipated at the time of the award that appellee would

receive at least cost of living increases in her salary. Therefore, we conclude that
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the trial court did not abuse its discretion in finding the increase in appellee's

wages over the 12-year period is not a change in circumstances as contemplated by

R.C. 3105.18(F).". In Edmondson v. Edmondsbn (Nov. 29, 1996), Montgomery

App. Case No. 15813 (Appendix at 000187), appeal not allowed 78 Ohio St. 3d

1451, the appellate court held that a reduction in income due to voluntary

retirement is literally a change of circumstances which might justify the

termination or suspension of support, but also found that the ex-husband had

contemplated retirement when he agreed to the spousal support amount at the time

the decree was issued, and that because the retirement was contemplated, it was not

grounds for a modification. In Reveal v. Reveal (2003), 154 Ohio App. 3d 758,

203-Ohio-5335, 798 N.E.2d 1132, ¶19 (Appendix at 000190), at the time they

resolved their divorce by agreement the ex-husband knew his ex-wife would be

eligible to receive her retirement funds at age 59-1/2, prior to the time his spousal

support obligation would otherwise terminate. The court of appeals found no

abuse of discretion in the trial court's refusal to modify husband's spousal support

obligation based on a 250% increase in the value of the wife's retirement accounts

and her attaining the age at which she could begin receiving income from those

accounts, finding that there was no substantial change of circumstances "not

contemplated" by the parties. In Palmieri v. Palmieri, Franklin App. No. 04AP-

1305, 2006-Ohio-4064, ¶ 19 (Appendix at 000195), after paying spousal support

16



for 12 years, and at the age of 68, the ex-husband retired and sought termination in

his spousal support obligation, which the trial court denied. The court of appeals

affirmed stating that husband's "retirement, and the accompanying reduced

income, was thoroughly considered at the time of the divorce . . . [b]oth the

magistrate and the trial court found retirement was contemplated, discussed, and

debated prior to the ultimate agreement on spousal support . . . [n]othing in the

record suggests this was not the case ...[t]he divorce decree lays out three specific

terminating events for spousal support ... Mr. Palmieri's retirement is not one of

them ...[a]t the time of the divorce, Mr. Palmieri could have negotiated a

provision regarding modification or termination of spousal support upon retirement

...[h]e was less than ten years from retirement age at the time of the divorce ...

[h]e did not do so and cannot now ask the court to relieve him of his choice ...[a]

court cannot base modification on a change that was contemplated at the time of

the divorce." In Howell v. Howell, Clark App. No. 2005-CA-80, 2006-Ohio-3038,

¶'s 37, 38 (Appendix at 000200), at the time of the original divorce the trial court

refused to consider as a factor for spousal support the husband's possible

inheritance as being too speculative and uncertain. Subsequently, in a post-decree

motion to modify spousal support, the trial court again refused to consider that

same inheritance, which by then the ex-husband had actually received, for the

17



reason that it was "clearly contemplated at the time of the divorce. The appellate

court found "this reasoning process unsound".

Additionally, even courts that have espoused the "forseeability" or

"contemplated" principle as a reason for denying a modification appear at times to

apply that principle in an inconsistent manner. An example of this can be found in

Strain v. Strain, Warren App. No. CA2005-01-008, 2005-Ohio-6035, ¶'s 13-16,

(Appendix at 000208). In Strain, the decree had ordered the husband to pay $833

per month in child support for a 15 year old child and $1,700 per month in spousal

support, the latter for a period of six years. Three years after the divorce the minor

child was emancipated and the child support obligation was terminated. The ex-

wife then filed a motion to increase spousal support, and the trial court increased

the spousal support obligation by $300 per month. In affirming the increase in

spousal support and finding it not to be an abuse of discretion, the court of appeals

rejected the ex-husband's argument that the loss of child support was foreseeable

and was in fact known to and contemplated by the parties at the time of original

decree and thus could not be a factor, either as to change of circumstances or as to

the reasonableness or appropriateness of an increase. The appellate court did not

directly explain why the foreseeable loss of child support was an exception to the

rule, essentially skirting the issue and going straight to the "appropriate and

reasonable" analysis by stating "the record reveals the trial court considered more
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than just the emancipation of [the child] in rendering its decision ...[t]he record

reveals the court considered the totality of the circumstances, including the parties'

salaries, earning capacities, and living expenses." However, the only other specific

factors the court noted were that Husband's "current annual income is $98,000, up

from $94,909 at the decree ...[h]is monthly ekpenses decreased by $883 when his

child support obligation ended :.. [a]ppellee's income remained basically

unchanged, while her expenses grew ...[h]er ability to meet her expenses was

already suffering and the loss of over $10,000 per year toward these expenses

made it impossible" and ultimately found that the increase in spousal support was

"reasonable and necessary." Another example of this inconsistent application of

the foreseea6ility principle can be found in the case of Moore v. Moore,

Montgomery App. No. 21022, 2006-Ohio-1431 (Appendix at 000211). In Moore,

the final decree issued in 2003 was the product of a negotiated settlement read into

the record. The husband agreed to pay spousal support of $2,000 per month for a

period of 60 months, and the language retaining continuing jurisdiction to modify

spousal support prohibited husband from seeking a "reduction in spousal support

based upon an increase in wife's income unless [wife] earned in excess of $18,000

per year from employment." The decree further awarded to Wife her share of

Husband's military pension. After husband retired he moved to reduce his spousal

support obligation, even though his combined income after retirement from his
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new job and from his share of his retirement was virtually the same as it was at the

time he agreed to pay $2,000 per month. In overruling husband's motion to reduce

his spousal support the trial court appeared to have ignored the income wife was )to

receive as her share of husband's retirement, which was in excess of $18,000 (i.e.,

approximately $23,000 per year, or about two times what she had been eaming in

her minimum wage job that she had lost since the filing of the decree). The

appellate court reversed and remanded, finding that the trial court "erred when it

overruled [husband's] motion to reduce his spousal support obligation the court

had imposed in the divorce decree ...[t]he source of the error is the spousal

support order in the 2003 divorce decree, from which no appeal was taken ...[t]he

error the court there committed would be beyond our review herein, except that as

applied in the later order from which this appeal was taken, the error denies

[husband] the relief to which he may be currently entitled ...[t]he error in the

decree's application is therefore preserved for our review." Id. at ¶12. The

appellate court specifically held that the ex-wife's receipt of the income from her

share of her ex-husband's retirement constituted "a change in circumstances." Id.

at ¶'s 10, 13. The Moore opinion does not explicitly identify what "error" it was

referring to, but the only conclusion that can be drawn from that opinion is that the

"error" was the trial court approving a final decree, negotiated by the parties, that

effectively excluded from Wife's income (for purposes of a spousal support
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modification) the income she received as her share of husband's retirement.

Nowhere does the Moore decision even discuss the issue of "foreseeability" of the

wife's receipt of a share of the husband's retirement as having been something the

parties "contemplated" at the time of the divorce.

While the application of the "foreseeability" doctrine is anything but well

defined or consistently applied, it is not too much of a stretch to envision an

enterprising and creative lawyer arguing, or another court using, the doctrine and

cases that have used it as support for an expansion of its holding. See, for

example, Barnes v. Barnes, Stark App. No. 2003CA00383, 2005-Ohio-544

(Appendix at 000215), albeit a case involving an attempt by the ex-husband, who

lost his job after agreeing to a non-modifiable spousal support award, to modify

that award by way of a Civ. R. 60(B) motion, where the court in overruling the

motion declared that "future loss of income is always foreseeable." Id. at ¶32

As the Kingsolver, supra case points out, the requirement that the changes

have been "unforeseeable" or "not contemplated by the parties at the time of the

original award" is nowhere to be found in the language of the current statute.

Several of the cases cited above (Birath, Reveal, Palmieri) could have easily been

decided on the basis of "yes there has been a change, and yes some of those

changes were foreseeable, but nevertheless the existing award remains appropriate

and reasonable under the totality of the circumstances". The outcome in
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Edmondson could have been the same simply on the basis of the trial court's

alternative finding that the payor spouse had retired "solely to avoid paying

spousal support" without having confused the issue with the "contemplated at the

time of the divorce" reasoning. (It seems that the most difficult and potentially

most punitive aspect of the "foreseeable" or "riot contemplated by the parties"

principle is the area of reductions in income brought about by retirement. When is

retirement ever not foreseeable?) And the result in Strain, justified as it was by the

court of appeals as being "appropriate" under the totality of the circumstances,

would not stand as an aberration in an appellate district that otherwise appears to

strictly follow the "foreseeable" or "not contemplated by the parties" rule. In

short, the "foreseeability" or "contemplated by the parties" tool that has developed

over time not only serves to confuse the issue but also inhibits a more principled

approach to spousal support modifications.

Proposition of Law No. III: R.C. 3105.18(F) permits a trial
court to modify a spousal support award upon any change of
circumstances, whether or not such change was foreseeable or
contemplated at the time of the issuance of the existing order,
if the existing order contains language required by R.C. 3105.18(E)
and if the trial court finds that the existing award is no longer
appropriate or reasonable in light of the changed circumstances.

This proposition of law is the resulting corollary to and synthesis of

Proposition of Law No. I and Proposition of Law No. II. The conflict among the

appellate districts as to Proposition of Law No. I and Proposition of Law No. II
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exist as to this Proposition of Law No. III for the same reasons, i.e., the differing

interpretations of the language of R.C. 3105.18(F). The correct analysis of R.C.

3105.18(F) is the one followed by the Ninth Appellate District as set forth in

Kingsolver, supra, and as expressed in Malizia v. Malizia, Summit App. No.

22565, 2005-Ohio-5186, as follows:

"Before a trial court may modify the amount or terms of spousal support, it
must conduct a two-step analysis. (Citations omitted.) First, the court must
determine whether the original divorce decree specifically authorized the
trial court to modify the spousal support, and if so, whether either party's
circumstances have changed. (Citations omitted.) Second, the trial court
must evaluate the appropriateness and reasonableness of the award.
(Citations omitted.) ... Changed circumstances can exist absent "drastic,"
"substantial" or "unforeseen" changes."

Malizia v. Malizia, 2005-Ohio-5186, at ¶'s 8, 14 (Appendix at 000221).
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Certified Question: May a trial court modify spousal support
under R.C. 3105.18 without finding that: (1) a substantial
change in circumstances has occurred; and (2) the change was
not contemplated at the time of the original decree?

For all of the reasons set forth under Proposition of Law Nos. I, II and III,

the answer to this question should be "yes". As a proposition or statement of law,

and as a corollary to Proposition of Law No. III, the certified question could be

stated in the affirmative as follows:

"A trial court may modify a spousal support award under R.C.3105.18
without finding that: (1) a substantial change in circumstances has occurred;
and (2) the change was not contemplated at the time of the issuance of the
order being modified, if the existing order contains language required by
R.C. 3105.18(E) and if the trial court finds that the existing award is no
longer appropriate or reasonable in light of the changed circumstances."
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Proposition of Law No. IV: A trial court is bound by limitations
upon or guidelines for the court's exercise of its continuing jurisdiction
to modify a spousal support award, if such limitations or guidelines are
agreed upon by the parties, are set forth in the final decree in the
provision specifically authorizing the court to modify the amount or
terms of alimony or spousal support award, and do not otherwise
violate public policy.

It is common for parties in divorce proceedings to enter into agreements

resolving and settling their disputes in lieu of a trial. Arguably, the encouragement

of the resolution of disputes by all available means short of litigation has become

the hallmark of the legal ptofession today. It goes without saying, and needs no

citation to authority to confirm, that the wheels of justice would grind to a

complete halt if every divorce case were resolved by way of an actual trial.

In settling their disputes regarding spousal support awards, it is also

common for parties to want to define for themselves how their respective

obligations to one another could change in the future, depending on the happening

or not of certain events. Trial courts, and parties, are permitted to limit the

reservation of continuing jurisdiction. Kimble, supra (the parties can agree to no

continuing jurisdiction to modify at all); Jordan v. Jordan, Hancock App. No. 5-

03-07, 2003-Ohio-7116, ¶'s 19-22 (Appendix at 000225), appeal not allowed, 102

Ohio St. 3d 1458 (the trial court can limit the circumstances that will entitle a party

to modification to a finite set of circumstances); McLaughlin v. McLaughlin

Athens App. No. OOCA14, 2001-Ohio-2450 (Appendix at 000229)(the parties
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agreement that provided for modification only if the payor experienced an

involuntary reduction in income and which, in that case, provided that the payor's

spousal support obligation would be reduced proportionately to his loss of income,

and further provided that his obligation would never exceed forty-six percent of his

base salary was enforceable); Dzina v. Dzina, Cuyahoga App. No. 83148, 2004-

Ohio-4497, ¶'s 57-60 (Appendix at 000233)(the separation agreement provided the

parties with a"buy-out" option regarding the former wife's spousal support, the

trial court found that the former husband validly exercised his buy-out option, and

the agreement expressly provided that the former wife was not entitled to future

spousal support after she was paid the buy-out amount); Gemmell v. Gemmell,

Licking App. No. 2006 CA 00077, 2007-Ohio-5546, ¶'s 18-19 (Appendix at

000247)(the parties agreement to review of spousal support upon the happening of

a certain event was enforceable; to hold otherwise would be to tell the parties they

cannot return to court precisely because they agreed it was necessary to do so);

Stewart v. Stewart (Nov. 29, 1999), Stark App. No. 1999CA00015 (Appendix at

000252)(a prior agreement to modify support at a later date relieves the trial court

from the necessity of fmding a change of circumstances); and Harbert v. Harbert

(Oct: 17, 1997), Greene App. No. 96-CA-0161 (Appendix at 000256)(the language

of. R.C. 3105.18 authorizes a court to reserve jurisdiction to modify both amount

and duration or either one but not the other). Also compare, in a property division
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setting, Jordan v. Jordan (Mar. 17, 2000), Greene App. No. 99-CA-64 (Appendix

000259)(" . . . the trial court was relieved of its authority and responsibility to

fashion an equitable division of marital property by the parties themselves who

voluntarily entered into an agreement...").

In a footnote in its opinion, the court of appeals below asserts that the

provisions in the parties' divorce decree were ambiguous on the issue of whether

the parties intended the spousal support award at all times to equalize the

differences in their incomes and that, perhaps, the trial court should have taken

evidence as to the parties' understanding of their agreement. (Appendix at

000033) However, both the magistrate and the trial judge interpreted such

language as expressing the parties intention that their incomes be equalized at all

times and as being a limitation upon or guideline for determining what amount of

spousal support would be appropriate and reasonable under the new circumstances.

(Appendix at 000060, 000062 and 000079, 000080) And, the parties themselves

were never uncertain about the meaning of the agreed upon spousal support

language in the decree. At all levels of this litigation Frances has conceded, indeed

argued, that the intention of the parties, as expressed in the agreement and

language set forth in their divorce decree, was that at all times the amount of

spousal support should be an amount that would equalize her income with that of

Stanley. In her reply to Stanley's objections to the Magistrate's Decision Frances
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argued that "it was necessary for the Magistrate to determine the parties' respective

incomes in order to determine what amount of spousal support would equalize

their incomes." (Appendix at 000071) In her initial brief to the court of appeals

Frances continued to concede and argue that "their respective incomes were always

to remain equal." (Appendix at 000092) The assignments of error that Frances

urged upon the court of appeals asserted that the trial court had abused its

discretion in failing to impute income to Stanley and failing to consider benefits

she alleged Stanley received from or gave to his new wife and cited no error in the

trial court's interpretation of the meaning of the spousal support continuing

jurisdiction language. In his appellate brief filed below Stanley agreed that the

correct interpretation of the spousal support language in the decree was that it gave

the trial court the continuing jurisdiction to modify the spousal support award, with

such continuing jurisdiction being limited to equalizing the parties' incomes when

they change. (Appendix at 000108)

In effect, by agreeing that the spousal support award at all times should be

an amount that equalizes their incomes, the parties in this case defined for

themselves, and for the court, what amount of spousal support would be

"appropriate and reasonable" and eliminated for the court the need to re-examine

all of the factors set forth in R.C. 3105.18(C) each and every time their incomes

changed. Last but not least among the factors a court is required to consider
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pursuant to R.C. 3105.18(C)(1) is "any other factor that the court expressly finds to

be relevant and equitable". The parties greatly simplified the process of

determining the amount of spousal support by supplying such a factor, that factor

being their expressed agreement to limit their disputes to issues involving

determination of their respective incomes and the equalization of them. Given the

language used by the parties in the decree, the only question to be resolved, beyond

the mathematical equation involved in equalizing their incomes, is whether each

party is earning income at a level that is legally acceptable given their ages,

physical conditions, experience, etc. This is the framework within which the

magistrate and the trial court analyzed this matter. Indeed, considering Frances'

concessions that some of the magistrate's findings overstated portions of Stanley's

income, when all is said and done, the trial court's decision not to impute $14,700

per year additional income to Stanley from money he had inherited after the

divorce represented almost all of the difference between the trial judge and the

magistrate in their assessments of the changes in income that had occurred. [The

court of appeals opinion asserts that the magistrate's decision to impute this

$14,700 as income to Stanley had something to do with the magistrate's

assessment of the parties' credibility, and that the trial court had no right to second

guess the magistrate's assessment of credibility without taking additional evidence.

(Appendix at 000033 to 000035) But other than the magistrate's prefatory
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comment in his decision that he had made his fmdings of fact "based upon the

evidence presented, including the credibility of the witnesses", the magistrate made

no further comments about the credibility of either party. Indeed, when reading the

magistrate's recitation of the testimony that Stanley had given on his use of the

money he had inherited after the divorce, one can see that Stanley was anything but

evasive or deceptive about why he sold the property that he had purchased with the

money or what he intended to do with the proceeds from that sale. (Appendix at

000061 to 000062) More importantly, rather than characterizing Stanley's

testimony on the issue as somehow lacking credibility, the magistrate appears to

have believed every word of what Stanley said on the issue and instead was

"troubled by the inequity" of Stanley using money he inherited after the divorce to

reduce his debts rather than to produce more income. (Appendix at 000061 to

000062) The trial judge did not find such facts to be so troubling or inequitable,

which the trial judge had every right to do.]

In ignoring the apparent binding nature of this self-imposed equalization of

incomes language in the decree, the court below held that "regardless of the terms

of-the divorce decree (which in this case was based on an agreement.read into the

record in open court), the parties could not agree to confer jurisdiction on the

court." It further opined that "[s]ubject-matter jurisdiction is always fixed and

determined by law and cannot be conferred on the court by any consent or
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acquiescence of the parties", citing Polak v. Polak (Dec. 12, 1986), Montgomery

App. No. 9993 in support. (Appendix at 000261) The court below finished its

analysis by stating that the "parties could agree to reserve jurisdiction in the

decree, but R.C. 3105.18(E) sets forth an additional prerequisite for jurisdiction

that must be met." However, it was the act of including language in their decree,

as required by R.C. 3105.18(E), giving the court the authority to modify the

spousal support obligation that conferred subject matter jurisdiction on the trial

court, not the additional language adopted by the parties that went further and was

designed to limit or guide the trial court's exercise of that continuing jurisdiction to

equalizing their incomes. And, the Polak, supra opinion cited as support by the

court below dealt with the issue of whether parties in a dissolution of marriage

proceeding could, prior to the statutory changes in 1986 and 1991 to R.C. 3105.18,

vest the trial court with continuing jurisdiction to modify their spousal support

award contained in their separation agreement. The Polak, supra opinion in no

way addresses the issue of whether, since the enactment of the statutory changes in

1986 and 1991, parties can adopt language that both preserves the subject matter

continuing jurisdiction to modify and limits or guides the trial court's subsequent

exercise of that continuing subject matter jurisdiction. One other appellate court

opinion can be found that puts forth a similar analysis of this issue, being the

dissent filed in Gemmell, supra, which argues that since the parties had
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"contemplated" the completion of the property settlement payments therefore the

happening of sueh event cannot be a change of circumstances. The dissent in

Gemmell, echoing the treatment of the "equalization of incomes" agreement of the

parties by the court of appeals below, opined that "parties cannot, by agreement,,

confer jurisdiction upon a court" and cited Thomas v. Thomas, 159 Ohio App. 3d,

761, 2004-Ohio-2928 (Appendix at 000264) and Huffman v. Huffman, Franklin

App. Nos. 02AP-101, 02AP-698, 2002-Ohio-6031(Appendix at 000268) in

support. But, the Thomas, supra opinion involved a separation agreement

incorporated into a dissolution decree that failed to contain language expressly

reserving any continuing jurisdiction. And the Huffman, supra appeal involved the

interpretation of the "private judges" statute and whether the parties, by failing to

object or point out the deficiencies in the process by which the private judge was

appointed, can be deemed to have waived defects in that appointment and thus

estopped from arguing error on appeal by continuing to appear before and let the

private judge decide matters. Neither of those cases addressed at all the question

of whether by virtue of the language of R.C. 3105.18 the parties can limit or in

some fashion guide how the trial court, once it acquires subject matter jurisdiction

by inclusion of language expressly reserving continuing jurisdiction in the decree,

may or mustexercise that subject matter jurisdiction.
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On this issue, the court below seems to be saying, in effect, that there is only

one way in which parties by agreement, or a trial court by decision, can preserve

continuing subject matter jurisdiction, or only way in which a trial court can

exercise its continuing subject matter jurisdiction, that being one that is open-

ended and one that cannot in any way, shape or form be limited or guided by

agreement of the parties or by the court itself. That interpretation of the language

of R.C. 3105.18 is simply wrong.

CONCLUSION

The interpretation of the language of R.C. 3105.18(F) given by the court of

appeals in this case is contrary to well-settled principles of statutory interpretation.

Had the appellate court correctly interpreted the language of R.C. 3105.18(F), and

had it permitted the trial court to enforce the parties' agreement to issue a modified

spousal support order that continued to equalize the parties' incomes, the trial

courts decision reducing Stanley's spousal support obligation should have been

affirmed.

Respectfully submitted,

Mark Edward Stone (0024486)
COUNSEL FOR STANLEY
STANLEY E. MANDELBAUM
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IN THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT

MONTGOMERY COUNTY

Page 1 of 2

FRANCES B, t~AANt}ELBAr.f1+A

P)aintff-Appeltarrt Appellate Case No. 21817

v_ Trial Court Case No. 9&t7R-1400

STANLEY E. IvtANDEE.BAUM (Giuii Appeal from Common Pleas
Court, Domestic Relations Division)

tJelendan[-Ap{aettee
FINAL E<P1TRY

Pursuant to the opinion of this court rendered on the 16th day

2007, the the order of the trial court modifying spousal support is

rsed, and this cause is'Kemanded f(irfurther proceedings consistent wtth this

opinFon.

Costs to be paid as stated in App.R. 24.

-1c,^^^^
VAN, J
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IN THE COURT OF APPEAL& OF OHIO
SECOND APPEL.LATE RISTRICT

MONTGOMERY COUNTY

FRANCES B. MANDELBAUM

Plai,nti7/-Appe#fsnt Appellate Case No. 21817

STANLEY E. MAh1QELBAUM

Deferrdant Appettee

Trial Court Case No. 98-DR-1400

(Civil Appeal from Common Pieas
Court, 17ornestic Relations plvision)

aPlrsLf7hf

Rendered on the 96" day of November, 2007.

CHARLES D. LOWE, Atty. Reg. #Up33209, 9500 Kettering Tower, Dayton, Ohio 45423
Rttorneyfor Plaintiff-Appellant

MARK EDWARD STONE, A€ty: Reg, #0424486, Stone & Motdamee Co., L.P.A_, 42
Wooricraft Trail, 5utte A, Beavercreek, Ohio 45430

At#orney for Defendant-Appellee

FAIN, J.

Plaintiff-appelfantFranees Mandelbaum appeals from an order reduang herspousal

supportfrom $1,500 to $925 per rnonth. Defandant-appellee Stanley Mandelbaum cross-

appeals from the award af spousal sup#mrt.'

'The parties will be referred to in this opinion as Frairces and Stanley.

TItL. COURTt]F APPLALS OF CSr[ro
SI?CONi) A{rPL'Lr:ATE pt3TRrCT
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Frances contends that the trial court abused 'Rs discretion by failing to impu.te re rital

income for the purpose of modifying spousal support. Frances also contends that thcttrtaf

court erred in failing to consider income that Stanley receives by sharing expense with his

new spouse and by failing to consider income that Stanley deducted from his business

revenue for the benefit of hls new spouse.

Stanley contends that the tria( court erred in making the spousal support reduction

efifecdve on March 6, 2006, rather than in May, 2005, when Ns motion to reduce support

was filed.

Iride that the trial court erred in. failing to consider, as a threshold matter,

her the changes in the parties' circumstances were substantial and were not

contemplated at the time of the prior order. Although the pattts.s resen+ed jur' rsdiation In

the decree tDmodifyspousa€ support, R.C. 3105.18(E), also requires a substantial change

of circumstances trefore a spousal support order may be modifed.

Accordingly, the judgment of the trial court is Reversed, and tbis cause is

Remanded for further prescesedings.

1

Thefinat judgmentand decree of divorce•was f€led in December, 20W. Atthe time,

the Mandelbaums had been married for more than forty years. The decree contained the

following provisions pertinent to spousal support:

41. SPOUSAL SUPPORT. The Husband agrees to pay to the Wife, as and for

spousal support, the sum of $1 8,044.00 peryear, payable in monthty installments of

$9,5C}0.00 per month, beginning wtth August 1. 2t)Od, to be discharged in eqrtal amounts

Tfrk GDURT OF APPEAL$ fjk f3rrl4
SfiCflND APr'r;LI.ATE DISTRICT
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according to the pay schedule of the Obligor Husband, * * *

'Said spousal support shalt be sooner terminated upon the Husband's death, the

V4iife's death or the Wife's remarriage and shall be subJect to the ongoing and continuing

jurisd"sction of this Court.

`The parties shalk, by April 313'I of each calendar year, exchange their respective

persona8 Income tax returns.

"Either party shall have #he rigbt to apply to this Court for the purposes of modifying

the spousal support, due to a change in the financial circumstances of either party.

"it is the parues' intent that, for the purposes of spousat support, the parties'

combined inswmes be equalized between the two of them. The parties, in reaChing an

agreeanent as to the annual spousal support paymentof 518,000.00 per year by Hushand

to the Wtfe, have used 580,500.0Opf income for the Husband and a25,131 of Income for

the Y+7ife."

tn May, 2005, Stanleyfiled a motian to reduce support, claiming thathisincxirne had

decreased from $60,900 to $17,675. The affidauit of financial disclosure fited with the

motion fisted his income from Carillon tiealty Company as $17,675. Stanley added

in Social Security and pension income, and ffi111 of interest income for a total

of $33,098. He then deducted the $18,000 In aiimonyto arrive at the figure listed

in his motion (about $17,000).

Hearings on the motion were held on three dfferent days befrnm a magistrate, The

magistrate filed a decision in March, 20D6, rejectiny the motion for a reducilon, based on.

the evidence and the credibility of the +xi#nesz;es. The rnegistrate imputed inoorne to

1-Hl3 COUR3' OF AI'PEAt.S oF Otil(7
9HCON7S APRFLI_ATt? D1STRieT
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_a

Staniey in the amouni of$14,700 per year based on Stanley's decision to voluntar[ly

decrease his gross income by selling a rental property. Based on Stanley's gross lncome

of $B4,405 and Francts's.gross income of $40,239, the magistrate found that Stanley had

failed to show a change in circurnstances suificient to reduce spousal support.

Stanfeyfi9ed timely objectivns from ihe magistrata's decision. !Nithouttaking futlher

evidence or conducting a hearing in which it could assess the credibality of thewitnesses,

the triat caurtfvund Stanley's income to be $61,875. The court concluded that there was

insuFfieient ewidence to support a finding that Stanley had sold ths rental property in an

effort to deprisce Francis ot'spcrusat support The court also used a net rentallntome Ctgure

forihe properties Stanley retained and did not allow depreciation taken on the properties

to be added back into Stanley's income. The court did not make any findings with regard

to whether a substantial change in circumstances had occurred.

II

FQr purpt+ses otconvenienoe, we will considerthe assignments of erroraat oforder

and w'sli also combine the Second and Third Assignments of Error. Frances's Second

Assignment of Error is as follows:

"E TRIAL COURT ABUSED ITS DISCRETION BY NOT CONSIDERING THE

BENEFITS THAT APPELLEE RECEIVES FROM SHARiNG LIVING EXPENSES WITH

ttIS NEW SPOUSEt#Vi;3ETE.RtatININGAI'PELt.EE.'S INCOME FOR THE PURPQSEOF

N10t]EFYEhdG SPOUSAL SUPPORT."

Frances's Third Assignment of Error is as {ollows-

THE COURT OF APPEALS OF OHIU
SEGOCtll APPfiLLATC llESTR3C'r
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"THE TRIAL CCURT ABIJSEB ITS DISCRETION BY NOT CONSIDERING THAT

APPELLEECONTRIBUTESTC3THEi;INANGIAL WELFARE OFHISf`7EW 5Pt3USEANp

BY t)ERUGTING EXPENSES FROM HIS OWN REVENUETHAT RIGHTFULf:Y SHOULD

BE 13URN [SIC] BY HIS NEW SPOUSE IN QETERMINtNG APPELLEE'S INCOME FOR

THE PURPOSE OF MODIFYING SPOUSAL SUPPt3RT."

Under these asstnments of error, Frances contends that the trial court should have

considered the income of Staniey's spouse, Carol, in modifying spousal support, given that

Stanley benefitted Crom sharing living expenses with a new spouse. Frances further

contends that income that Stanley could have received as the 100'a5 owner of Carllfon

Realty, was improperty reduced by the expenses af maintaining a branch o#lice and

promoting Carol's career. In response, StartEey ctaims that the divorce decree limits the

court to merely equalizing the parties' incomes and does not allow for consideration of the

factors in R.C. 3105.18 governing modification of spousal support.

We review spousal support decisions for abuse of cfiscretion, which means thatihe

trial court's decision must have been arbitrary, unconscionable, or unreasonable in ordet

to merit reversaf. Nor6uf v. Nor,but, Greene App. No, 06-CA-11 2, 2007-C1hio2966, at ^

14. t}ecisions are unreasonabte if they are not supported by a sound reasoning process.

AAAA Enterprises, Inc. v. RiverPlaaPCommvnity Urban Rertevelop»tentCorp. (1990), 50

ahio St.3d 157, 161, 553 N.E.2d 597.

Under R.C. 3105,18(E), trial courts aro deprived of jurisdiction ta modify spousaf

support unless two conditions are satasfied: (1) the divorce decree must authorize

modification; and (2) thecourt mustdetermine "thatthe c+rcumstancesofieitherparty have

changed." Under R.C. 31 [75.18(F), a change in circumatances uinctudes but Is not limited

'rHF CnuR`r OF ArPtACS OF OnGo
SECOND Ar`PPLL.aFF. I)ISTRICT
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-d-

ta any increase or invbtuntary decrease in the party's wages, salery, bonuses, living

expenses, or medicat expenses." We have traditionally held that the change must be

substantial and must not have been contemplated atthe time of the prEcr crrler. McHenty

v. h4c.Het+rl, Montgomery App. RFo. 20345, 2004-0hio-4047, at ¶ 14, citing Trornaine v.

Tramaine (1996). 111 Ohio App.3d 703, 706, 676 tV.E.2d 1249, Accord, NorbuF, 2007-

Ohio-2966, at ¶ 15; Reveal v, Reveal, 154 Ohio App.3d 758, 761, 2003-Ohlo-5335, 798

N. E.2d i 9 32, at ¶ 14; Corade v. Conde (Nov.1'f, 2001), Montgomery App. Na.18658, 2001

WL 1468$04, "2 and AYnfkps v. Philk'ps (fi;1ar. 31, 2000), [7arke App. No. 98-CA-1501, 2000

WL 331799, '1.

The divo rcedecree in thecase before us reserves j urisdiction to modi ►y, leaving only

the issue of whether a substantial change of circlanstances has occurred that was not

ountamplated by the parties. The trial court's magistrate re)ected the motion for

ation, finding that Stanley had failed to prove a substantial change of

circumstances. In particular, the magistrate arrived at an incerme figure of $84,405 for

Stanley and $40,239 for Frances. Stanley`s inoome included $14,700 that was imputed.

In this regard, the magistrate was troubled by the fact that Stanley had sofd an income-

generating propetty and had voluntarily decreased his gross income while using the

proceeds ta pay of# about $80,000 in debt for a property purchased with his new wife. As

a result, the magistrate imputed an additional $14,700 in income to Stanley annually. The

magistrate did not find it inequitable to refuse to impute futther inc-pme to Stanley based

on the fact that Stanley's new wife had faiied to rernit commissions to Stanley's realty

company, which paid fitir the expenses ot a branch office.

rilE COURT OF APPHALS OF 0141C1
SECQNU Ai"P7?7.LAYH DISTRICT

00D0.L0
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In ruling on Stanley's objections, the trial court did not consider w
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substantiai change of circumstanrfes had occurn=_d, 6utirtstead relied on the content tsfthe

divorce decree. The courk commented thatthe decree was silent as to ho4v the parties had

arrived at the original income figures used to compute support and with regard to whether

the parties intended the equalization of income to be ongoing. However, the dacree had

ordered the parf'ies to exehange annual income information. Because the decree retained

jurisdiction to modify spousat support, the trial court concluded that. In the absence of

language to the contrary, the parties intended equalization to be ongoing. While the trial

caurt did not spec3fically state that this nullified the obligation to find a substantial change

of circumstances, the caurt also did not discuss the pn9nt. Furthermore, based on its

conclusion about"equatization," the trial court did nat address the factors in R.G. 310518

ormally govern the determination of the amountof apousal support that is reasonable

and appropriate.

The trial court also concluded that there was insufficient evidence to support a

finding that Stanley had sold the rental property to deprlve his ex-wife of support.

Therefore, after failing to impute income to Stanseyand deducting business expenses for

nley's rental properkies. the courtfound $40,239 in income for Frances and $61,876 In

iracome-for Stanley. The court then decreased spousai support in the amount of S500 per

month.

In view o€ the standards we have historically applied, the issue becomes whether

the trial court erred in failing to addressthe issue of a substantial change in circumstances.

In Kirrgsoluer° u. KingsoJver, Summit App, f7o. 21773, 2004-0ttio-3M, the Ninth Dsstrict

Court of Appeals held that trial courts have jurisdiction to modi€y spousal support based

THE COURT OF APPEA7_S OF ONi©
SfSCOND A11PELLATE 414'FR(CT
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on "any" change, ratherthan a substanEi ai change in circumstances, id. at I 22. The Ninth

District, therefore, concluded that once any change in circumstances occurs, thetrial court

musttsntyanalyzewhetherspousai support is still appropriate, and if so, the amount that

is reasonable. Id. at ¶ 12, 23, and 24.

In reaehing these conclusictns, the Ninth f7fstrict relied on 1986 amendmentsto R.C,

, and further amendments to the statute in 1391. Accvrding to the Ninth t7istrict,

the 1986 amendments were the first time the legislature had specifEca6ly addressed the trial

court's authority to rrtodify existfrxg alimony or spousaf support orelers. The statute, as

amended, indicated that a trial court entering a divorce decree or dissoiution or marriage_

`does not have jurisdicticn to modify the amount or terms of alimony unless the court

determines thatthe circumsfances of either party have changed and untess'"* the decree

or a separafion agreement '"` contains a provision specifically authorizing the court to

modify the amount or terms of atimony.' " id. at118, quoting from Fk.C. 3105.18(t7).a

The Ninth District concluded that Ohio courts supplemented R.C. 3105.18(6) with

a judicial definition of °a change in circumstances' because the tegistature had faited to

define this phrase in the 1986 amendments. Id. at4Q 17, citirug Leigh.nerv. Leighner(1988),

33 Ohio App.3d 2°I4, 215, 515 N.E.2d 625. In this regard, the Ninth District stated that:

"[T]heTenth DistriotAppettatecourt inLeighnardefined a'change ofclrcumstartces'

as something 'substantfal' and 'not contemplated [by the partiesJ at the time of the prior

order.' Affer the court's decision in Leighner, ho+n+ever, the tegisiature onoe again

amended R.C. 3105.18. In January 1991, not only did the tegistature add tanguag+a vithi4h

allowed trial courts to modify both alimony and spousat support orders, but it also defined

^'t'his section is currently codified as R.C. 3105.18(E).

rith CoUR'r OF APPr3AL5 4F pHiq
SECOND AP("RLI.ArFpI$7RIC7`
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change of circumstances." id. (emphasis in ar9ginal),

The added language referred to by the Ninth District is contained in R.C.

05.1&(F), which was enacted as part of Am. H. B. 514. H. B. 514 was approved in

August, 1990, and the effective date of R.C. 3105.18(F) was in January, 199't. 143 Ohao`

Laws, Rart III, 5426, 5437, and 55516-17. R.G, 3105.18(F) has remained the same since

its effective date, and states fhat:.

"For purposes of divisions(tl) and (E) of this s n, a change in the circumstances

f a party includes, but is not 3imited to, any increase or invaluntary decrease in the party's

wages, salary, bonuses, living expenses, or medical expenses,"

The Ninth tlisttict concluded that the word °any" was unambiguous, and that the

hiolegislature did not intend the term to inean "substantiat° or"drastiG" 2004-Ohio-3844,

21. The Ninth District recagnized that this interprotation bmadened a trial court's

to modify suppork orders, butfound this consistent wah prior case baw giving trial

courts broad discretion in deterrni ning whether spousal support should be awarded. Id. at

th the Fifth and Eleventh Appellate Districts have sutrsequently agreed wEth the

Ninth LiFStrfct, See Buchat v. Buchsl, Lake App, No. 2009-L-095, 2006-©hio-3879, at¶ 14,

and Tsai v. Tien, 162 Ohio App.3d 89, 93, 2005-flhic-3520, 832 N.E.2d 809,

However, many ather districts, includ3ng our own, continue to require a substantial

change of circumsiances that was not contemplated at the time of the prior order. See,

e.g., ReveaG 154 Ohio App.3d at 761 (Second District); Norbu#, 2007-Ohio-2966, at 115

(Second Ciistrict); Trotterv. Trofler, Allen App. No. 1-2000-86. 2001-Ohio-2122, 2001 WL

i90066, '2 (Third District); triJhite-v. White (Mar. 3, 1998), Scioto App. No. 97 CA 2511.

1998 WL 101353, "4 (Fourth 0list(ct); Orimann v. Qrtmann, Lucas App. No. L-01-1 045,

TH G COURT OF APPEALS OP OH[O
SECOND APPF.LLATE DISTRICT
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20U2-l7hio-3ti85, 2R02 WL 445048, *5 (Sixth CistrtCt), Reeves v: Reeves, Jefferson App.

No: 06-,#E-13, 2007-Ohio-4988, at j) 18 (Seventh District)i Calabrese v, Galabrese,

Cuyahoga App. No, 88520, 2007-Ohio-2760, at g 20 (Eighth District); Sweeney v.

Sweeney, Franklin App. No: 06AP251, 2006-Ohio-8883, at 1121 (Tenth Districtj, and

Carrrahan v_ Carnahan (1997), 118 Ohio App.3d 393, 397, 692 N.E.2d 1086 (Twelfth

t}istrict).

tn Heckman v. Heckman, ClarkApp. No.2004-CA-62.2006-Ohia-6141,we rejected

a posltion shnitar to the one atlvancedby KingsoEver. [n this regard, we stated that:

"Einaily, we address fVis. Heckmen's contention that the trial court e€red by

determining that a substantial chdnge In Garcumstances, as opposed to any change at al1,

is required for a modification ©f spousal support. We agree wifh her claim that neither the

de<:ree nor R.C. 3105.18 uses the word'substantial' when discussing a rnodiflc,af'ion of

spousal support. However, this court has interpreted the statute as requiring a substantiat

change before a modification can be had. See, Tremalne, supra. Therefore, we find no

error o-n the part of the triat court in requiring a substantial change in circumstances as a

predicate for a modification of spousal support. A contrary holding would subject trial

eourts:to innumerable motions to meadify support arders upon the sl"ightest cha.nge in the

parties' circumstancas." Id. at 122, c4ing 7'm,rnaine v. Tremalne (1996), 111 Ohio App.3d

703.676 N.E.2d 1249.

We still agree with this view. Further, we disagree with ftirrgsoiver; which was not

discussed in Heckman. As a preliminary point of disagreemt:nt, we note that requiring a

"substantial"change irtcircumstanceswas not ajudicial response tothe'S988amendments

to R.C. 3105.18. A'"substantiaY" or"material"changeof circumstances was the standard

TNt3 COURT Of APPI:ALS OF pliltl
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used tor more than one hundred years prior to 1888 as a requirement for modification of

alimony. See Olneyv. Watts (1885), 43 Ohio St.499,3 WE, 364. in Olrrey, the trial court

had dismissed a husband's request to enjoin further alimony payments based on his ex-

veife's rernasriage. The Ohio Supreme Court reversed the trial court and allowed the

request for an injunction to proceed, commenting that:

"The real contention touches the right and duty of the court in a case like this to

review, modify, or vacate a former decree grartting alimony payable in instailments, by an

original suit or proceeding instituted for that purpose, when such power had not been

reserved by the language and forrn of the former decree, It has been determined by this

court that a decreee for alimony is nat necessarily affected by thesubsequent marriage of

the wife, although such a marriage may, in some cases, have the effect of reducing the

amount. `""

4 '6y the general doctrine, and as practiced in the country whence our laws are

derived, aside, it seems, from all considerations of the form of the decrea, the court may,

from time to time, on any change In the circumstances of the partles, increa&e or reduce

"the sum allofted for alimony temporarily or permanently."

"in this issue, as in all others, what is once adjudged is not to be retried. Yet, as the

ajlowanoe is a continuous support far the wife, changed fac#s may require an altered

decree. As observed by Dr. Lushington, 'whete there is a material altetation of

cireumstances, a clrange in the rate of alirrtnny may be made.• " 43 Ohio St, at 507-08

(cifations omitted) (emphasis added).

Notably, the Ohio Supreme Court referred In Olney to "any change in

circumstances" as a generic description of events that eouid potentially cause a reduction

TiIG COURT OF AFr8AL3 UF OHIO
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2

e in aGmony. HoWever, the condition required for modificetion was whether a

"materEat alteration" of circumstanres had occurred. The reason for requiring a materiat

alteration of c[rcumstanpes was concern over finality of dec

decrees should not lightty be set aside.

and a recognition that

Subsequently, the Ohio Supreme Gourtheld in Lawv_ Law("19ot}, 64 Ohio St.36g,

375-76, So N.E. 560, that alimony is not subject to modification where it is fixed by court

pursuant to an agreement of the parties, in the absence of fraud or mistake. Ofney was

distinguishad because it did not involve such an agnsement. Id. ThLts, the general rule

followed by Ohio courts was that:

°VJhere the terms of ao agreement betvveen the piarties have.been approved by the

tr[at court, and have been embodied by reference in the decree, such decree is not subject

to modification upon petition byane of the parties in the absence of fraud or mistake, a.nd

in the absence of a resentation by the tr°aal court of jurisdiction with reference to the agreed

terms ot alimony." Taylor v. 7ayfor ( [7ec, 18, 1975), Franklin App. hlo, 75A;P-369, 1975

WL 182031, '4 (c'dations omitted)

Where an agreement did not exist, but the atimony was ordered by decree, the

general law appt'ied was that

"(Ejven in the absence of a sperificpravision in the decree retaining jurisdiction,the

trlal court may exercise its equity jurisdiction and rnodity the decree as it would retate to

pe€iodicalimony payments upon proof gfchanged arcumstances of the parties.' 1975 VfL

32031, *& (citations omitted).

In the latterevent, the change in circumstances "must be rrratedadand not.purposeEy

brought about by the complaining party, they must be cQnsidered on the, basis that the

THE C()URTOF APPEALS OF 41110
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judgment sought to be modified was properwhen made, and they must be of such nature

or character that they could not have been reasonably anticipated and taken account of

at the time of the original trial or hearing.

"A change in the financial condition of either the ex-husband or the ex-wife may

justify modification of the alimony aw`ard,lf fhe change is ma€efiat or sabs€anfial, and the

alleged change was not one which the trial oourtexpected and probably made ailowances

for when entering the original desrse." Id. (Emphasis added; citations omitted).

Thus, after 1885, and well before the amendment of R.C. 3105.18 in 1986, Qhio

courts adhered to the conc:ept of finality of decrees and the requirement of a material or

subsstantial change in c+rcumstances before modifying an alimony or spousal suppod

decrep- The refusal to allow modffacativn in situations involving agreement of the parties

was recognized as harsh, but courts conaldered themselves bound to apply the rule in the

absenoe of action by the Ohio Supreme Court or the taeneral Assembly. A9IJier v, h?i€ler

(>M-P. 1058),153 N,E.2d 355, 358 -358.

In 1976, the Ohio Supreme Court issued a decisinn involvtng a requestto terminate

ainwny payments where the parties' separa#ion agteetnent did not reserve jurisdicfion to

modify the agreement. C+Vo1fe v. Wolfe (1976), 46 Ohio St,2d 399, 350 N.E.2d 413. "Prior

p agreement entered into by the part3es to a dEvorce was treated as

a contract. A separation agreement which was incorporated into the divorce decree was

not subject to modification by the court in the absence of mistake, misrepresentation, or

fraud, and in the absence of a reservation o'Pjurisdiction with reference thereto." Riedinger.

Y. Rr'edinger(Apr.29,1882), i'ranktinApp. Nos.81Af'-137and 8iAP-196,1982WL4142,

4
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tn VYoife, the Ohio Supreme Court discussed the h>staricai orlgins of alimony and

concluded that "most awards ofproperty incidentto a final divorceare readjustments of the

party*s property rights, and ,*"* whether in the judgment such adjustment is catled

„aGntony" or "division of property"' "(has not been considered) important.' " 46 Ohio

$t.2d at 411 (parentheticat material in origfnet). The Ohio Supreme Court also stated that

the power to award alimony had always been derived from the statutory 6ew, which in its

present form sets out an eleven-factor guide for decading first if alimony was "nebessary"

and second, the "'nature, amount, and manner of payments of the sum allowed as

`a![rnony."'Id.at414. inthisregard,theOhfoSupremeCourtobservedthatmanyofthe

statutory factors had little relevance to possible need for sustenance, but were instead

pertinentto property settlement. Id.

After extensively consideiing the issue of junsdic5on to modify, the Ohio Supreme

Court concluded in N/olle that prior cases in Ohio had atluded to the "inviatability of an

atimony decree which is formufated by the incorporation of an agreement of the parties:"

1d. et41g. Howeever, the court reviewed an annotation on modification of alimony decrees,

and rmted that many courts allowed modificaflon of periodic payments for alimony even

though based on agreement, under one af the fallowing three rationates: (1) public policy;

(2) the theory that inoorporated agreements are advisory, rather then tainding on courts;

and (3) the concept that agreements lose their contractual nature once they are adopted

by a court and are merged into the decree, td. at 41 S, ating Annotation (197h), 63 A.L.R.

3d 520, 551-52.

The Ohio Supreme Court acknowledged thatsettlements of property rightsare not

modifiable, but observed that it had previously adopted the view that obligations of child

Tn4"s COURT OF APPFACS OF Oi1lU
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d 5-

supporl ahd a[imony are imposed not by contract but by decree, where an agreement is

incorporated in a decree. Therefore, the court adopted the merger tloctrine for alimony

modification proceedingsand held thata decree woufd not be subject to modifcation if the

alimony award "is not solely for support but is in settlementof property €ights." Id. at418.

`fhe court then noted that:

"tt is self-evident that a separation agreement, which purports to set a fair level of

atimony fat sustenance, as well as divide and distn`hnte tfie property of the parties and

settle their affairs, is not necesseriiy continually fair and equitable thereafter. We may

assume that it is fair at the moment of its execution, and that it continues to be fair at the

time ofdivorce if the parties offer it for inclus6on and merger into the decree. At that point,

all that can be said is that it sets a fair and equitable `initial level' of obligations `* *

'Such initially falr agreements may be rendered manifestly opprassive in countless

situations, such as where the custodian of the children falls to provkie proper care and

guidance, or wh ere the receiver of alimony makes no atte mpt at self-support "' * or where

the economic situation of either or both of the parties drasticalCy changes. The holding in

this case, that aonurt tras Continuing modification jurisdiction over a3imony for sustenance

awards. is to assure that such awards are continualty ) usst." td, at 418 (footnotes pmitt?ed). •

Acnordingly, Wolfe allowetl courts to modify alimony, even though the parties had

reached agreemeni, and had also failed to provide for a resenroation of jurisdiction in their

agreement. After Waffe was decided, trial courts continued to requtre a substantial or

material change of oircumstanoes before permitting modification of alimony? However,

'See, e.y., Bei'tsc7re v 8erfsche (Dec. 12, 1976), Warren App. No. $7, 1976 WL
190497, *1; Hutfmatr v. Huffman (Aug. 8. 1978), Franklin App. No: 78A('-80,1978 WL
217007, "3; Moore v. Moore (June 19, 1979), Franklin App. No. 78AP-755,109 WL

T]iE COURT OF APPEALS O F 03410
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white the substantial circumstances requirement remained unchanged, Wotle s adoptlon

of implied resenration of continuing jurisdicCion was the subject of debate.

In 1984, the Ohio Suprorne court limited Wolie to divorce actions, holding that trial

o not retain continued jurisdictinn to modify periodic alimony payments in

dissolution actions, MeClain v. McClain (1984), 15 Ohio S0d 269, 473 N.E.2d 811,

The decision in McClain was based on the consensual nature of sepparation

reements thatare incorporated into dissolution decrees and the legislature's removal of

aYrmony in 1975 from the matters over which trial eourts retain jurisdiction under R.C.

3105.85(13), governing dissolution actions, td. at 290-91. The dissent in ?rRcGtatn argued

hat WoKa's continuing modifiication jurisdiction was synonymous wtth the trial court's

nherent equitable jurisdiction. id. at 291 (Ford, dissenting).

In 1984, the dtijo Supreme Court als* heW that where the parties have agreed to,

md the trial court has decreed, sustenance alimony for an ascertainable amount over an

ainabte term of yeers, the eward is not subjeet to modification absent an expre.ss

reservation of jurisdiction. Cotizoll v. C'olizoti {1984}, 15 Ohio St.3d 333, 336,474 N.E.2tt

280. Thet7hioSupremecourtstatedthatthisdecisionwasnotaretreatfram Woite. which

continuedtocontrolwhenlheamountandlordurationofalimonywasindefinite. Thecourt

stressed that "where a decree incorporates an agreement of the parties which specificalty

209130. "3; N'attoni v. ilfiattoni (Feb. 22, 1980), Lucas App. No. L-79-129, 1980 WL
351170, `3; Learmonth v. Learmonth (Mar. 3, 18811, Franklin App. No. 80AP-537,
1981 WL 3030, "2; Davis v. Qavis (Oct. 21, 1981), Clark App. No. 1668, 1981 L?yl_
2576, *4; Forkapa v. Forir2pa (June 28, 1981), Lucas App. No. L-8-306, 1981 WL 5670,
'2; i8auerv. Sauer(Apt:15,1982), t4tont9omery App. No. 7596, 1982 WL 3719, "1 ;
Riedinger v. Riedinger (Apr. 29, 1982), Franklin App. Nos. 81AP-137 and 81AP-196,
1982 WL 4142, *4; Blakernore v. BJakemore 5 Ohio :it3d 217, 220, 450 N.E.2d 1140;
and Birgitam v. Bingiram (1983), 9 Ohio App.3d 191, 459 N.E.2d 231.
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lineates the amount and duration of sustenance alimony, "** such a decree should be

ecorded its proper degree of finality.' Id at 936.

Subsequeniiy, in 1885, the Ohio Supreme Court again distinguished IrVo!(e, in a

ase invotving a divorce decree, rather than a separation agreement- This time, the Ohio

Supreme Court stated that the trial criurt lacks jurisdiction to modify sustenarice alimony

asvarded fnr a fixed period ot years, even though the decree is subject to terrnination in the

eventofremarriage, death, orcohabitation, R®ssferv. Ressler(1985), 1747hio50d 17,

476 N.F.2d 1032, syllahus. TheOhio Supreme Court abserved that it was "proirsoting the

concept that alimony decrees should possess a degree of finality and certainty," and that

divorce decrees "determined by court on#er deserve the same finality as those ordered

uant to an agreement." Id. at 18-99. dusticeGeEetareeze, in hisdisserst, reasoned that

the decree in question was insuffcisntly distinguishaExte from the deoree in tNolfe. Justice

Ford agreed, commenting that the court`s "re-examination of its principies *`* appears to

be the creation of an amorphous trial that is ditficult to fnlfow." td. at 21 (Ford, dissenpng).

These problems were add ressed when Ft..C. 3105. '18 was amended by Am. H. B.

358, effective May 2, 1986. See 141 Ohio t_aws, Part ll, 3388_ The Senata Judiciary

ornmittee Report for H. 8_ 398 noted that existing law did not specifically authorize

alimony awards in actions ather then alimony proceedings. Despite this fact, caurts had

judicially recognized continuin,g jurisdfction to modify periodic moneiary payments in

divorce cases, even where alimony had been awarded pursuant to a sett€ement agreement

incorporated into a divorce decree. in contrast, trial courts did not view themselves as

having continuing jurisdiction to modify atimony that had been agreed to and incorporated

into dissolution decrees. Am. H.B. 358, as reported by S. ,ludiciary, pp. 7-2, Ohio

THG COURT OF APPEnI.s OF OHIO
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Legislative Secvice Comm,1985-9986, LSC Box 34. During its discussion of these points,

the Judiciary Committee Report referred specificalty to both Woi(e and MeCJairr. In

addition, the Judiciary Cpmmittera Report noted thafi

"Rceording to tes#imony before the House Civil and Gommerclat Law Committee,

some (3hio courts will not modifyaiimony agreed to in a separation agreement involved in

a disscflution of marriage caseeuen ilthe parties expressly have provided in the agreetnent

that the alimony is modifiable by a couYt. The sxrurts have concluded that the Revised

Codedoes not grant them cantinuing jurrsdiction over alimony in such a case and that only

the General Assembly, not the parties to a proceeding, can confer Jurisdiction on the

aourts." Id. at 2-3 (emphasis in original).

H.R. S;s6 proposed changes thatwould govern modificationof orders in both divorce

and dissolution actions. Consistent with the fact that only the legislature can confer

jurisdiction, newsubsection (D) was added to R.C. 3105,18, and stated that

"if a continuing order for periodic payments of money as alimony is entered in a

dkforce or dissolution of marriagg action that is determined on or after the effective date

ofttds ame ndme nt, the court that enters the decree of divorce or dissoludon does not have

jur"isdietion to modify the amount or term s of the al€mony unless the court determSnes that

the cirrmmsterues of either party have changed and unless one of the ffliiowing applies:

"(`t) in the case of a divorce, the decree or separation agreement of the parties to

the divorce that is incorporated into tlte decrae contains a ptovision specifically auihorizing

the court to modify the amount or terms of alimony;

'(2) in the case of a dissolution of marriage, the separation agreement that is

approved by the court and incorporated into the decree contains a provision specifically

TFtF COURT OF APPEALS gF OHIO
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authorizing the court to modify the amount orterms oF a[{many." 141 Ohio Laws, Part 11,

3388, 3389.

Ar, a jurisdictlor7ai matter, the amended statute required both a change of

circumstances and a reservation of jur9sdiction. This was a change in the law as

established in Wolfe, sinoe implied reservation of ju'risdiction would no longer be allowed.

In disdussing existing law, the Judiciary Commfttee Report also stated that "changed.

circumstances crimrnonly Is [sic] the basis for such a rnodif'ication," Am. H.B. 358, as

reported by S, Judiciary, at 7. By referring to the common basis for modification, the

lature olearly indicated an awareness of the existing requSrements being applied by

courts.

After the 1986 amendments to R.C. 3105.18, Ohio courts continued to routinely

apply a substantial change in circumstances as a threshold requirement for modification

imany. As we mentioned, Kingsolver cites the 198fl Tenth District Court of Appeals

decision in Leighner as supplernenting the 1986 amendments to R.C. 3105.98 with a

judicial def+nttlpn of "changed earccumstanres" 2004-Ohio- 3844, at ¶ 17. In our view,

Leighner simply applied well•established law that`

"Where modification of an ex'i,sting order for.the payment of sustenance aP+mony is

te threshold determtnatton is whether the order can be modified, which

requires a finding ota change in circumstanoes since the order was entered. The change

in circumstances must be substantial and must be such as was not conternplated at the

prior order. Only if the necessary prerequisite has been satisfied may the trial

court move on to a consideration of whether the order shoutd be marlified " Leighner

(1986). 33 QhiO App.3d 214, 215, citing 6irrgham E13831, 9 Ohio App.3d 191, 459 N.E.7d
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As is evident, the case cited by t.eigfvler(8ingham) was issued wel I before the 1986

enactment of R.C. 3105.18(D). Gonsequent9y, the"substantiaP" change of circumstances

requirement was not adopted as a result of the lack of definition in the statute.

Furthermore, Rhe Tenth District woutd not have been in a position to adopt ajudicial

definition in response to the aifeged lack of definition of "changed circumstance5" in #t_C.

3105:18{D}, since R.C. 3105.18([]) speci5catiy provided that if u+ould apply only to

continuing orders for pedodic alimony entered. on or after the effective date of the

amendments, which was May 2, 1986.

The Tenth Ristriet decision in Leighnerwas issued in June, 119B8„ which was only

about two months after the amendments. The ariginal order for pedodic alimony in

Letghnerwas also entered two years before the request for modification was filed, 33 Ohio

App.3d at 215. Therefore, the pertinent events occurred weil before the 1986

amendments, and R.C. 9105,16(D) did not even apply to the case. Consequently, the

Tenth t7istrict would have had no reason to "suppiement" the taok of definition in the

amended statute.

In 1991, a number of changes to the domestic relations laws became effective,

inclutting the addition of subsection (F) to R.C. 3105.18. See 143 Ohio Laws, Part IU,

5428-5457. As we noted, the Ninth District concluded in itingsolver that subsection (F)

was enacted for the purpose of giving triat courts broad jurisxliction, and to eliminate the

requirementofasubstantiaichangeoteircum&tances. jfingsoFver,2004-0hio-3844,atj

21.
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We see no indication that this was the General Assembly's intent. In contrast to the

debate over implied reservatiorr of jurisdiction, courts had routirtely required a substant§al

change of circumstances in cases where the 1986 amendments applied, without any

indication of a dispute over interpretation of the amended statute_ See, e.g., Sony v. Sony

(Augusst2, 1990), Fianklin App. No,1367, 1990 WL 110258, *3 (original decree was filed

in 1988, reserving jurisdiction to modify; appellate court required "substantial ehttnge" of

inces 9rr 1990); TureJla v, Turetla (Nov_ 21, 1990), Cuyahoga App. No. 57724,

0846,"2(originaldecreewasfiled in Octol>er,1386; courti-equired"supstantial

ahange" of clrcumstdnces in 1990); and Coder v, Coder(dune 13, 1990), Montgomery

App. No. 11738, 1990 WL 80564, *3 (ar+ginal decree was filed in October, 99$7; twurt

applied substantial change of circumstance in 1990).

Legislative history also fails to reveal any concern over jurisdietienal issues in the

alimony context. For example, in March, 1986, the 110" General Assembly created a 15

member Domestic Relations Task Force for the purpose ofi conducting a comprehensive

review of Ohio's dornestic relations law. The Task Force held eleven public hearings in

locations representing every region of the state, See The Domestic Relations Task Force

Final Report Submitted to the Ohio General Assembly pursuant to 5ub. S. JR 12 of the

116"' Genera! Assembly, p. 1. Fallowing these public hearings, the Task Force Report was

submitted to the General Assembly in dune, 1987.

The Report noted that public testimony did not focus on the issue of alimony. Id.

at 10.. However, the Report did oontain some general comments on alim4ny. For

example, the Report discussed alimonysupportpayments antl nationwide statistiss on the

number of women being granted atimony, which had decGned to some extent betvreen
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1980 and 1984. After discussing the current state of the law on alimony, the Report

recommended that R.C. 3105,18(A)be amended to allow alimony out of the marital estate

as the court deemed reasonahie to either party. The report concluded that this change

would clarifywbatjudges could consider as alimony. It would "exempt separate property

from distribution and require afit»oeY to be allowed only from marital property or as

maintenance payments:" Id. at 14. However, the Task Force Report did not mention

efther R.C. 31Q5,18(D) or the exisGng standards for nwdifyirig alimony_

Recommendations were made on a wide variety of other subjects, including

resolving disputed custody and visitation issues in mediation; penatizing false reports of

abuse during domestic relations cases; adoption of shared parenting Eaws; adoption of

factsrs to be considered in forming visttation orders; adoption of child support guideiines;

performance standards for domest`sc relations courts; and changes in domestic violence

laws.

Subsequently, in Julyi,19g0, the I W General Assembly enacted H. B. 514, which

repiaced actions for alimony only with actions for legal separation, estalsttshed procedures

for distributing separate property and marital property in actions for divorce or legat

separation (new R.C. 3105.171); replaoed "alimnyt' payments with °spousal support,"

and eliminated some existing factors used to detennine the type and amount of spousal

support. Some new factors to be used in the spousal support determination were also

added. See 143 C?hio Laws, Part III, 5426-5457. See also, Sub. H.R. 514, as reported by:

S. Judic9ary. p. 1.. Ohio Legislative Seruice Comm. 1989-1990, L8C 8ox 43. And, of

course, H.B. 514alsa aclded R.C. 3105.18(F). Id.
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In discussirrg the existdng taw on spt>usat support, the Judlciary t:ommittee Report

for H. 8. 614 indicated that eur€ently, reasQnable aGmany couki be awarded, and cou€ts

wer•e required to aonsider all relevant factors In determining whether alimony was

necessary. !d. at 6. This part of the Judiciary Committee Report did not rnention existing

law on rrmdicaiicn of alimony.

In desGribing the operaticrn of the p€oposed blll, the Judiciary Committee Report

noted that courts would be able to award spousal suppart, but ot7fy after determining

disbursement of property under the bill. td. at 7. With respect to modification, the

Judiciary Gornmittee Report stated only that:

"For the purpcses of mod ifying a prior order for periodic payments of money as

spousal support in a divorce or dissolution action, or in an action for legal separation, a

change in sircumstances of a party (which is necessary forrriodificatisrn) would include, but

not be limited to any increase or involuntary decrease in the party's wages, satary,

bonuses, living expenses, or medical expenses.° 1d.

Finally, the Judiciary Gontm€ttee Report observed that the bill would eliminate

existing specific requirements for determining the type and amount of alitttony, such as

property brought to the marriage by either party and contributions of a homemaker. Other

faciors were also being added, such as income of the partles frornrn all sources, including

income from property °distributed" under the martial property and separate property

division; mental conditions of the parties; and contributions of each party to the educatlon

of the other. id. at 8.

In contrast to the specific discussion of elements that were being eliminated and

changed in R.G. 3144.1$(C), there were no sirnilar remarks or comment on changes being

Tiir COURT OF Arpt^.AL5 OF OHI©
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made by R.C.3105.38(t^). The amendments to R.C. 3105:18 tookeifect in January,1981,

and Ohio courts continued for well over a decade to uniformly appty the requirement of a

a:ntial change of circumstances, until the Kingsoiverdecision in 2004.

In view of the well-established nature of the existing law since 1885, and the

egistature's failure te even mention what would havebeen a significant change, we da not

Kingsa}ver's view of the 1991 amendments. If these amendments were intended

to disrupt law that had been established for many years, and had Intended to oonfer

urisdictron on trial courts for "any" change in circumstances, regardless oithe magnitude

of the change, the General Assembly would likely have said so. Furthermore, as a matter

of public policy, the General Assembly would not have intended to confer unrestricted

abiBity on litigants to rontdnually re-open judgments to re-litigate suppo rt issues, particularly

ince it had restricted jurisdiet,iorr in 1986. And, as we mentioned before, there is no

indieation that any aignificant events, including canflicting case interpretations or stnaggPe

pplying the law, had oocurred between 1986 and 11990, when the statute was again

d.

We also do not find the language used by the General Assembly to be free from

mbiguity. In assessing changes of circumstances prior to the 1991 amendments, many

caurhs had focused their ottention on ttSe iactors specifically frsted In Ft,C. 3105.1 S. For

example, in Ccinners v. Conners (Sept. 27, 1979), 79 AP-284, 1979 WL 209359, "3, the

court rejected a request for termiriaGon of alimony payments because there had been no

bstantia.l change of Circumstances in any of the facturs provided by R.C. 3105_18.°

Among the facts, raised, however, was a$5,4100 increase in the ex-wife's salary since the

5me afthe original decrea. Id.

']'HE COUR7' OF APPEALS OF 01110
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Rather than focusing on the increase tn salary, the court stressed that the ex-wife's

earn3ng abllity had not increased since the divorce, because she had not received more

training, nordid she work for a different employer so thatshe could substantiai(y increase

her salary. Id. See also, e.g., Moore v. Moore (June 19,197% t=rarrkfiin App. No. 78AP-

1755,1979 tNt. 209130, "3 (ttnding that no substantial change had occurred because the

plaintiffs eaming ability had not changed, "nor have any of the other factors in

3105.1 This does not rneen that Ohio courts never considered increases in income. For

exampte, the court in E3iru3ham observed that it was incanceivable that a substantrs!

change of circumstances had not occurted in the eightyears since the originalderree was

entered, "if only in view" of 1he fact that the support recipient's earrrings had more than

tripled. 9 t7hio App.3d 191, 193.

Courts also considered changes in fving expense5, even though that was not an

Item listed in R.C. 3165.18. See 71sda1e v. 7isdale (Dec. 5, i 986), HocBing App. No. 436,

1986 WL 13656, 43 (holding that the tr9al court dld not err in finding a substantial,change

of circumstances based on the ex-nrifa's satisfaction of her mortgage with post-decree

accident proceeds. This decreased the ex- wife's living expenses and she received

vcluntary contdbutions as well fmm a frEend with whom she shared her horm).

Nonetheless, priorto 1991, wages, salaties, bonuses, medicatexpenses, and living

expenses were notamong the items speoifically listed irt R.C. 31 05.18. Since these items

"re not listed, the legislature could simply have irriended to provide further guidance to

eourts as to matters that are appropriately 3nGuded in determining whether a change in

circumstances has accurred_ (3b7ey, 43 Ohio St, 499, 508.

Tlil: COURT OF AFPEALS aF O1110
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The legislature wuld also have used "any' as an all-inclusive term designating all

items+rrithin a particu[ar categary. Forexampie, `Iivincl expenses" and "medical expenses°

are broad categories. The use of the word "any" eliminates arguments about wtiether a

specific type of expense withiit these categories could be cansidered in decidirx,l if a

change of circumstances has occurred. We find these interpretations more logically

consistent v4ith the history and purpose of aiimonyand spousaf support modification than

Kingraotver's conctusion that "any" change of ciroumstances confers jurisdiotion on courts

to modify its prior ordsrs.

Furthermore, some of the factors listed in R.C. 3105.1${B} before the 11391

ararendments, like the partiese "retative assets and fiabilities,° `expectaneies and

inheritanoes,' and °property brought to the marriage,"were more relevant to decisions on

property division than to support and maSntenance.' See Ste@vens v. Stevens (1988), 23

Ohio St3d 115, 123, 492 N.E1d 131 (Wright, c+oncurring), Stevens Involved the issue of

whettter a spouse's contribution to her husband's professional degree should be

considered martial property subject to division or as an element in reaching an equitable

award of alimony. The Ohio Supreme Gourt adopted the Iatter position, deferring to the

legislature for any changes in the domestic relations law on treatment of a professional

degree upon divcrrce: Id. at 120, n. 5.

In a coneun•ing opinion, Justice Wright commented on the fact that R.G. 3105.18

listed factors rilore appropriate to property division, and on the fact that the lack of clarity

in the current °hybrid" statute made it difflcult to interpret Isgislative intent. Id. at 123. The

R.C. 3105.1$(B) was renumbered as R.C. 3105.18(G) in the,1991 amendments
and fetains tttat designation to date. See 143 Ohio Laws, Part tll, 5426. 5458.

THE GUURTOF APPEALS OF OHIO
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1981 amendments to R.C. 3105.18 appear to address these conGems by add'rng factors

for contributions of a spouse to the education and training of the other spouse; by

eliminating certain factors relating to "property division," like ^expectancies and

inheri#artces" and "property brought to the marriage;" and by adding R.C. 3105,18(F),

which included matters more pertinent to maintenance, iike wages, salary, tivingexpenses,

and medical expenses, underthe category of a change of circumstances, 143 oltio Lavvs,

Part tt I, at545s-57. Again, increase.sorinvoluntary decreasesin tivagesand expenses are

pertinent to the issue of spousal supptyrt, and were considered by courts prior to 1991.

However, they were not specifically i ncluded as part of the equation before the 1991

amendments.

Accordingly, we eontludethatwhen R.C. 3105,18(F) beeame effective In 1991, the

General Assembty did not intend to change the we9t-setflerl requirement that before

modification of a spousal support order can be permitted, the change in circumstances

must be substantial and must not have been contemplated at the time of the pNor order.

lVlctleary, 2004-Ohia-4047, at l 14, cifing Tremaine v. Tremaine (1396), 1111 Ohio App,3d

703, 706, 676 dV.E1d 1249. As we noted in Neckman, to reach any other result would

open the courts to a d eluge of req uests for modification, no matterhow trivial. 2005-Qhio-

6141,at122.

Kingsotverdiscounted this concern basedon existing guidelines governing frivolous

pleadings and its belief that the use of the word "any" could not reasonably be

cont.emptated to mean a nominal ehange. 2004-0hio-3844, at123, n. 4. However, this

position contradicts Kingsoiver's unqualified inferpratation of the word "any' as meaning

'unmeasured or unlimited in amount, quantity, number, t"nne or extent' " Id. at 121.

YHn CCl71i2T OP APPFALS OF aHIC)
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Furthermore, guidelines on frivolous pleadings indicate that a pleading will be

onsldered frivolous if It is "nflt warranted underexisting law' t2_C. 2323.51(A)(2)(ii), If

the word "any" means °unlimtted in amount," one would be hard-pressed to argue that a

leading raising even a nominal change in circumstances is not warranted under existing

Notably, this does not even take into consideration the difficulty in deciding what

changes are mote than nominal or are of sufficient magnitude to avoid sanctions for

frivotous conduct, and the amount of litigation that could be spawned from parties

contesting these matters.

In the present case, the trial court's faikure to apply the correct legal standard was

buse of discretion, since decisions are unreasonable af they are not supported by a

ound reasoning process. AAAA 1=nterprises, Inc. (1990), 50 Ohio &1.3d 157, 161.

Regardtess of fhe terms of the divorce decaee {which in this case was based on an

agreetnent read Into the record in open court), the parties could not agree to confer

risdiction on the court, Su6ject-rnatterjurisdiction "is always fixed and determined by taw

and cannot be conferred on the court by any consent or acquiescence of the parties."

Falak v. Polak (Dec. 12, 1986), Montgomery App. No. 9993, 1986 WL 14245, '3. The

parties could agree to reserve jurisdiction in the decree, but R,C. 3105.18(E) sets iorth an

additional prerequisite for jurisdiction that must be met.

Accordingly, the order of modification in. this case must be reversed, and this cause

be remanded so that the trial court can consider whether a sutrstantlat change of

ircumstances has oceurred that was not contemptated by the parties at the time of the

original decree. If this threshold inquiry is satisfied, the court may then deterrnine'whether

e existing order should be modif'red and what amount of support is reasonable and

THE Ct?U1YT OF APPEALS OF OnEb
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appropriate.'

Based an the preceding discussian, the Second and Third Assignments atErrorare

sustained,

131

i=ranoes's First Assignment of Error is as follows:

"THE TRIAL COURT ABUSED ITS DISGRETfON BY NOT INCLUDING OR NOT

IMPUTING RENTS FROM THE OENCHWOOD RENTAL IN DETERMINihtGAPPEi.LEES

INCOMfW FOR THE PURPOSE OF MODIFYING SPCIUSAL SUPPORT."

Under this assignment of error, Frances contends that the triaE caurt abused its

discreiion by failing to inalude certain income for purposes of moditying spousal support.

A property that Stanley owned on Benchwood Drive generated 814,700 in yearly rental

incorne, without. deducting items like property taxes and insurance, but was sold during the

°in this regard, we note that the trial court concluded that the spousal supp
provisions in the decree are ambiguous. "'Agreements incorporated into divorce
decrees are contracts and are subject to the rules of construction governing.othe€
contracts,'" Jackson v. Hendrickson, Mantgomery App. No. 20866, 2005-Ohio-6231, at
¶ 7_ °Wheneuer a clause in a separatian agreement is deemed to be ambiguous, €1 is
the responsibifity of the trial court to interpret it. The trial couet has broad discretion in
ciarifying ambiguous tanguage by aonsidering not oniy the intent of the parties but the
eqvities invatued." in re Man#age of Seders (1987), 42 Ohio App.3d 155, 158, 536
N.E.2d 1190 (emphasis added}. In addition, "parol evidence is adntissible to explain the
parties' understanding at the time the agreement was made when cantractual
provisions are mmbiguous and subject to different interpretations:" Scartz v. Scarta
(Apr. 25, 1989), Franktin App. Nos. 88AP-724, 88AP-728,1989 N!L 43255, "2. Neither
the magistrate nar the trial courl received any evidence as to the understanding ot the
parties at the tirrse of their agrecsment, which could be he3pful. We also note that an
equitabie concept in asaessing spousal support, is the benefit an individual receives
from.sharing expenses with another. See Oalta v. Ga1fo, Lake App. No, 2004-t--193,
2006-Clhio-873, at T 34, and McNutt v. McNutt, Montgomery App, iVo. 20752. 2005-
Ohio-375Z, at ¶ 15 (noting that ° the sNlity to share expenses is relevant in deeiding
whether an obfigar"s claim of poverty is weit-taken."J
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pendencyafthetrialcourtproceedings. Aswement€onedabove,themagistrateimputed

income to Stanley in the amount of $14,700 per year based on Stanley's decision to

voluntarEly decrease his gross income by selling s^^ : rental property. In rul€rtg on Stanley's

objections, the court excluded the rental income because it fbund insufficient evidencethat

tanley sotd the property in an effort to tieprive Francas of su pport,

Frances contends that the trial court improperfy allowed Stanley to benefit from

voluntary acts that reduced his incorne for spousal support purposes and also e[iminated

maritat debt. The voluntary acts were 5tanteys sale of the Bencttuvood property and his

subsequent use of safe funds to pay off ntortgages on personal and marital praperiy.

y contends, however, that the Benchwood propertyrvas purchased w7th inher'tted

funds and that he did not have to use his inheritance to produce income.

tn view of our disposition of the First and Second Assignments of Error, this

assignment of error is moot. If the triaf court reacbes this issue on remand, we note forthe

court's gutdance that °changOs In income within the aonte)ct of a spousal support

modification must be involuntary and not brought on by the payar:' Addfngton v.

Addington, Scioto App. No, 05CA3034, 2006-C}hio-4871, at 119. See also, Mefhom v.

Methotr! (,tan. 30, 1989), Montgomery App. No. 11139, 1989 WL 8452, "1.

We also note that the magistrate's decision, including the choice of imputing

income, was premised on credib"ifily. We have previously stressed that a magistrate !s 'a

subordinate officer of the frial court, not an independent officer performing a separate

function ° iNrngard v. t4rngard, Greene App. Nv. 2005-GA-49, 2000-0hia-7066, at;f 17.

As a result, the trial court does not assume the position of an appellate court in reviawing

the magistrate's work. Id. Therefore, a da novo standard of review, not an abuse of

THE COl1RT OF APPF.Ai.S UF OHrO
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discretion standard applies, and the trial court shoutd not adopt the magistrate's factuai

findings unless d agrees vuith them. Crosby v. Mc4Vifliams, Montgomery App. No. 19856,

2003-0h"063, et¶33-34.

Nevertheless, where a magistrate eormnents on credibility and the trral court does

not take addiiional evidence as is authorized under Ciw. R. 53(0)(4)(b), "the judgment of

the magistrate on Issues of 4redibitity is, ahsent other evidenre, the last word on the issue

ftrraN practical purposes." Quickv. Kwiatkowstri, MontgomeryApp. No.1852D; 2tIC31-t]hio-

1498, 2001WL 8?14t3$, •4. See also, MacConnell v. Nelfrs, tdontgomely App. hto.. 19924,

2004-Ohio-179, at J16, n.'i (indicating that a trial court does not improperly defer to the

magistrate where it gives "sorne deference to the magistrate's aredilbiGty determinafions,"

but also independently considers the evidence before ft).

In view of the disposition erfthe Second and Third Assignments of Errar, the First

Assignment of Error is moot.

fV.

sy's Gross-Assignmsnt of Error is as fatiowg^

"THE TRIAL COURT ABUSED ITS DISCRETION BY MAKING THE REDUCTION

IN SPOtJSi1L SUPPORT EFFECTIVE MARCH 6, 2408'

Under this assignment af error, Stanley contends that the trial court erred in its

choice of the effective date of the reduation in spousal support. The trial court reduced

support as of the date of the hearing before the magistrate, rather than the date on which

y served Frances with the motion to reduce support.

'r111i (:lJVR'r pF APPEALS OF QHI4
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Because this matter is being remanded, the crass-assfgnnasnt of error is moot. We

do note that such decisions are subject to an abuse of discretion standard. See, e.g.,

Ridenourv. Rfr/enbur, tJelawnre App. No. 04CAF12082, 20U5-bhlo-3922, at 118,

Accordingly, the Cross-Assignment of Error is moot.

IV

Frances's Second and Third Ass3gnrnenis of En'or havin$ been sustained, and the

First Assignment of Errorand Stanley's Cross-Assignmentof Error having been overruled

as moot, the order of the trial caurt modifying spousal support is Reversed, and this cause

is Remanded for further proceedi ngs consistent with this opiniarn.

(Hon. Sumner L. Utatters, retired from the Third Appettate District, sdtting by assignment
dithe Chief 3usfice of the Supreme Court of Ohio.)

DONOVAN and WALTERS, ,1J.; concur.

Copies mailed to:

Charles C}_ Lowe
Mark E. Stone
Hon. Denise L. Cross
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IN THE COURT OF APPEALS OF OHIO
!fU 3ECt)NI) AtaF?Ft.I,ATE.. C3tSTRtCT

MONTGOMERY COUNTY

FRANCES B. MANDELBAUM

Pletrttdff-Appellant

TANLEY E. MAiJDELBAUM

(3efendantAppeTfea

Page 1 of 7

Appellate Case Na. 21817

Trial Court Case No. 98-DR-1694 ^
^a

DECISION AND ENTRY
Janualjry 24tH, 2Q08

'•^r>^. ^

PER C11RiAM:

This matter is before the court on the App. R. 25(A) motion of Dk:fendant-Appeifee

Stanley Mandettbaum to certify a oonflict. F"Iaintiff-Appepant Frances Mandelbaum has

not responded to the motion. The alleged conflict cases are KingsnlV9r'v. KFrrysolver,

Summit App. No. 2°iTT3, 2tf0i-t7hio-3844, 8uchal v. Buc*7at, Lake Ayp. No. 2005-L-09S,

2006-t3hrcr-3879, and Tsar v 7ien, 162 t?hio App.3d 89, 28a5-Clfifo-352(i, S32 N,E.2d

9. These decisions were rendered by the Ninth, Eleventh, and Fifth Appellate

I3istricts, respectivefy.

Before we oan certify a conflict, we must first find that.our judgment corrflicts:

'with the judgment of a court of appeals of another d'rstrict and the asserted

conflict must be'upon fhe same question.' Second, the alleged confiict must be on a rufe

of taw - not facts. Third, the journal entry crr opinion of the certifying court must cteariy

TH@ COURTOPAFPEALS OF OHrO
SLCQND APPELLATE Uf$TR7CT
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set forth that rute of law which the certffying court contends Is in conflict with

P
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n ihe same question by other districtoourts of,appeats.° WhlEefock v. GZane

8ktg, Co., 86C]hio 5t,3d S94, 598, 1993-0hio-223, 613 ht.E,2d 1032 (ernphasis in

ridginal).

Mandetbaum contends that we should certiiy a rronttict with Kingsotvsr on two

related, but distinct issues. The first issue is whether R.C. 3105.18(F) requires a trial

f7nd that a change of circumstances is'Substantial" in order for the court to have

jurisdiction to modify a spousal support amrd. The second issue is whether R.C.

(F) requires a triai court to find that a changs in circumstances was not

contemplated by the parties at the time of the prior order in order f'or the court tt: ha+re

jurisdicfion to modify a spousal support award. We disagree that these issuea are

distinct, as we did not treat them separately in our opinion. See, generally, Mandetbaum

v. Mandei'bsurri, Montgotnery App. No, 21817, 2007-Oteio-6138.

Our opinion in Marrdelbaum held that before a court may modify spousal support,

ust be a sutrstantial change of circumstances that was not contemplated by the

parties at the time of the original decree. 2007-i7hirrfi138, at 191. Among other things,

we discussed a contlicting opinion by the Ninth Distrisd Court of Appeals decision in

KingsoNer; which had held that:

"tdai courts have jurisdiction to modiriy spousal support based on'any' ch nge,

rather than a substantial change in circumstances. [7]herefore, `°onae any

change in circumstances occurs, the trial court must only analyze whether spousal

support is stili approprtate, and it so, the amount that is reasonable." NtandeWaum, at ¶

26, citing Kingsotver, 2404-t3hio-36A4,V 12 and 22-24.

THF COl1RT OF APPEALS OF 01410
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p
,

We noted in Mandelbaum that the Ninth C)istriet had relied on 1988 amendments

to FtC. 3105.1$, which addressed a trial court's authorityto modify existing alirnonpor

spousat support orders. The N3nth District concluded that the Ohio General Rssembly's

failure to specifically define a"change of circumstanees` in i386, had caused Ohio

courta to supplement the statute with a judicial definition requit-ing a substantial change in

circumstances. Jftngsolver, 2004-Ohlo-3844, at1'i7. The Ninth Ciistrict additionally

concluded that the General Assembly had arrv:tnded R.G. 3105.18 again in 1991, to

rec* the taz3c oP a deflnition. The added language, In Et.C, 3105.1$(F), stated that "a

change of ctrcurnstances includes, but Is limited to any increase or voluntary decreaso In

ataiy, bonuses, IWing expenses, or rmdical expenses." Kingsatver,

20"hio-8844. at 117,

led in MandelbaUn7 that:

"The Ninth Distriat concluded that the word 'any' was unambiguous, and that the

Ohio legis#ature did not intend the term to mean'substantial` trr'drastic.' '"" The Nhr^.th

District rsccgniz$d that this interpretation broadened a trial court's authority to modify

suppoit orders, but found this consistent with txior case law giving trial courts broad

discretion in ddermining whether spousal support shoukt be awarded:." tvtansiefbaum,

2007-t'Shia-6138, at 1132.

Accordingly, the Ninth District concluded in Kingso/verthat: trial courts had

jurisdiction to modify spousal support orders based cn a finding that any change in

circurnstances had occurred. The Fifth and Eleventh Appellate District subsequently

agreed with the Ninth fllstr'Ict in the Btrchel and Tsai r.ases. See igucfral, 2008-Ohio-

3878, at 114, and Tsai, 2405-f?hio-3520, at 18. However, most other appellate

'E'NE COURT OF APPEALS OF at[lo
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distticts, Including our owry, continued to require a substantiai change in circumstances

that was not contemplated at the time of ihe prior order. lNande[kaum, 20(17•Ohio-6138,

4 V 33.

Notatfty, Mandeibaum specificai9y disagreed with the legal conclus.ions of the

ttr District Court of Appeals. Unlike the 1Vinth Oistrlct, we concluded that requiring a

:i6stantial change of circumstances was not a response ta#he 1986 amendments.

istead, 0 hio courts had used this standard for more than 100 years prtor to 1986, as a

prerequisite for modifying alimony orders. Id. at113®, We akso noted that the 1986

amendments to R.C. 3109.18 were intended to address confusion among Otlio couits

about whether courts had the power to modify spousal support in dissolution cases

where the parties had agreed to reserve jurisdietion. !d, at¶48-59. Before the 1986

amendments, some oourts had refused to allow modification, even where the parties h

agreed to reserve Jurtsdictisfn. Id.

We also noted that after the 1986 arnendrrrents, Ohio courts had continued to

sly apply a substantia9 change in circumstances as a threshold requirement for

madifying alimony, without any dispute over the standard. Id. at ¶ 85. We saw tro

nce ftt the 1991 amendments were fntended to sigtifieantty ahau3ge a requirem€nt

had been applied for many years. Id. at J70-8t. We also noted that Ohio courts

had roufinely follavre.d this requirement for usell over a decade after the amendments

came effective in 1991. td. at ji f31. According(y, we conctuded that:

"In view of the well-estaGtished nature of the existirrg law since 1 885, and the

legislatura's failure to even mentfran what would have been a slgnifisant change, we do

not share Kingsotuer"s view of the 1991 amendments. If these amendments were

THE COURT OF APPEALS OF On10
SECOND APPELCA'i'E DISTRICT
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intended to disrupt law that had been established for many years, and had Intended to

confisr jurisdiction on trial courts for 'any' change in circumstances, regardless of the

magnitude of the change, the General Assemtalywouid likely have said so. Furthermore,

as a matier of public policy, the General Assembly would not have intended to confer

unrestricted ebility on litigants to continually re-open judgments to re-litigate support

issues, particulariy since it had restricted jurisdiction in 1986, And, as we mentioned

before, there is no indicat#on that any significant events, inctuding conflicting case

interpretations or struggle applying the law, had occurred between 1986 and 1990, when

the statute was again amerxied.° Id. at 182.

Unlike the Ninth District, we also concluded that iha legislature's u

"any" in R,C. 3105.18(F) was ambiguous. In this regard, we noted that beffisre I

aiaries, bonuses, medical expenses, 2utd flving expenses were not among the

'actors specitiicaiiy ilsted in i2.C. 3105.1$. Therefore, the legislature could simpiy have

Wended to provide further guidance about appropriate 9ems that should be included In

deciding if a change of circumstances had occurred. Id. at If 83-87. 1rr addition, we

noted that:

"The iegistature could also have used'any' as an ali-inctusive term designating all

ithin a palt[cular category. For exampie,'living expenses' and'medical expenses'

are broad categortes, The use of the word 'any' eliminates arguments about wtlether a

of expense within these categories could he considered in decitling if a

ange of circumstanues has occurred. We tind these interpretations more logicaify

consistent with the history and purpose of alimony and spousal support modification than

Kfngsolver's concfusion that 'any change of cireumstances eonfers jurisdiction on courts

THE COURT OF APPEALS oF OH1O
SECOND APPELLATE 4IR7R9CT
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to modify prior nrders.` td, at ¶ 88.

Aecordingly, we conduded in Mandetbaum that:

'°vrhen R,C. 3105.18(F) became etfeotive in 1991, ttoa General Assembly did not

intend to change the welFsettied requirement that before modi6Cation of a spousal

support order can be perrnitted, the change in circumstances must be substantial and

must not have been contemplated at the time of the prinr order. "' "` As we noted in

Heckman, to reach any other result would open ttte courts to a deluge of requests for

ntodificafion, no matter how #rivial." Id, at 1 91, ci0ng Heckman v. Fleckman, Clark App.

No,. 2004-CA-82, 20135-Ohio-6141, at 122.

Based on the preceding discussion, we conchide that our opinion in MmndeNraum

conflicts on a rule of law w8h the opinion of the Ninth District Court of Appeals in

KPngsofverv. tfirtgsatver; Summit App. E`fo. 21773, 201)4-CShio-3844, the opinion of the

Eievanth District Court of Appeats in Buchal v. Buchat, Lake App. No, 2005-L-095, 2006-

79, and the opinion of the Fifth District Court of Appeals in Tsai v. Tien, 162 Ohio

App.3d 89, 2005-Qhio-3520, 832 N.E.2ct 809. Having concluded that a confliet e:dsts,

we certify the fcdkrwing question to the l]hio Supreme Court for review and consideration:

fuiay a trial court modify spousal suppnrt under R_C. 3105.18 without finding that.

(4) a substantial change in circumstances has Dcourred; and (2) the change was not

contempiated at the time of the vriginal decree?

IT IS 80 ORDERED.

TH& CDURT OF APPEALS OF DHAfk
SECOND APPELLATE DISTAICT
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SUMNER E.

'ra,pies to:

ONOVAN, Judge

`ALTERS, J

:heiles D. Lowe Cynthia Martin
0 E.ast Third Street 90 E Franklin Street
layton, C3H 45402 Mlbraok, OH 45305
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Frances B. Mandelbaum = CaseNo, 2008-0375

IEluTRY

5fanley E. Mandelbaurn

`T'his cause is pendiing before the Court on the certification of ti conflict by the
Courtof Appeals for Montgomery County. On review ofthe order certifying-a contlict,

It is deteruzined that a conflict exists. The parties are to brief theissue stated at
page 6 of the court of appeals' Deeision and Entry filed January 29, 2008, as follows:

"IYIay u trial court modify spousal support under R.C. 3105,1$ withou:t finding
that; (l) a substantial change in circumstances has occurred; and (2) the change wasnot
contemplated at the tlme of the ortginal decree?"

It is ordered by the Court that the Clerkshall issue an oider for the transmittal of
the record from'the Court of Appeals for Montgomery C'ounty.

It is further ordered'that briefing in Case.Nos 2008-0375 and 2007-2422:shall be
consalidated. The parties shall file two originalsof each of the briefspermitted un(ler
S.Ct.Ptac,R. VI and include both oase;numberS on the cover page of the btiefs. The
parties shall otherwise comply with the requitements of S.Ct.Prac:I2. VI,

oinery County Coui t of Appeals; No. 21$17)

THOiVIAS 7. MOYER
ChiefJustice
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Madical ii^1(s.

tYs th

ad tr4,X; 1 WOti plate,:
lameit all %ors'"I#:isaiel
tasic;tnrila ftxr #ia sWi
rrtaemno stmtiika;ar

ehCid'rart gni] appsl^,S)
r: ptetures._ ^Thiq exc^

in '.dae Ali_ng aT tE3is ,F'met Jt^ctq
to iie mutuafiy.ngrt^i^ u^n I^y:t

aitiiiz

rnt

c,`red^t tn the ani[ittrit-^
lv^us^hotd Stuc^rls and fsarrn'shiia

fn i3iir
a: :34f•a'F'>13
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HsiPihut9c7 bzrt irt eimodgwtti ,
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p
Tfro ^+^i°tii^s itJrtltet agrse th®i'eseh trf ttiem shetl t^efiit fr,om
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Q zha sime of ^e,equallgatiafit, `The,attuaftattan, a^akn,
titlrfy i3C} }-cfayS from tha clate„zrf khe filirsg oftfiis f'tnpl
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ac^^tit irorta i^ilti§'^ tI e^liaai aacivi .^s i^' k r tr7^.^taii1 ^

^itshdr^ :nf the por-tioat ra^°tf^ti+z6 u^c.cintl witl tts
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have avaldeiiii^sx^a
[:-P]i ^tiltiLtS. Bdgo Rw

insiit`eEtes lhcrai;igTi 17is. VYtFe's errt
r^i^njs^cata an' ptav ding,;ztiat irifoen
Hus6gnt9 ah"O11 "celapet*'t6iis MaMtsg:kh€
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genetate at idast ezjubl inbrorna tromhi-4 sub^tituxe pre`pert)as. "ttsis rrraglstrati

findS: that it is :fair and :equitaNe to dnpute ta dr:feridar?t u#ur!herp

^°[+1,7{itt ennua?ty.fzu purl?irs^ nis#iatcsalsop
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!T MFURTHEFt'GFtt1EREC? IaYTK+Gt?tiAT THAT t?^ pjICiAN_T_ SHAt;.L. Pfii.'t
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[}ANFQLE1", tal6Ykof

davit pf ^Udt Bvirl7tt^.ff ^ 4ratlsGttpFiS Ttvk av&^

iusiptJs

ithin 'I4 i
tryG^ r^e+r^Tt

A p,ar}y ina^±tiot ?^^9g .
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ctuai^i undar is Ftn3a,
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L'lAYTOFl, QFi M64{11
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F'tI ERO;iS COt3R1
fl4P;E5f1C RELR

2UQ6 t9 t1R 2ti 010-03

QR9 UF ^n RiS
StiFtttTG'GHERY Cfl.. ORfO

IN Tt1E COMMON PLEAS CDUItT ()P MONTGOMERY COUN'1'Y, OHIO
DIVIDSION OF IX3XIES'I'IO RELATIONS

P'R.AIYGES B. MANC>E1.,I3AUCvR Case No. I448 nR OId00
7281 CANDLHWIGK JudgeDeniseCtuss
GENTPRV Ii,LdE, OFI 45459 Magistrate Nielurtas Syivaut

plaint`rff

STANLEY MANDELHAUA3 OB3BCTION TO
5605 C4lI1CIDR. EAST APT. 0 MAGISTRATE'S
KETTERING, OH 45440 DECISION AND ORDER

p'IL.ED MARCH 6,2006

Defandatet.

Now comes the J)cfcntiaut, Stattley Mandelbaum, by and thmugh counsel,
Cynthia Martin, and objects to the Magistrate's findings as follop^5c

1,'"Therefore, this Maostrate finds that forpurgoses ofcalcuLlting spousal
support, plaintiffs incorne is $40,239 and dofendant's ineome is $84,505."

2.'^Defartdant's molion to modify Iris spousal support obligation is nvcriu]ed."

A Memarendum dictating the reasons for objection is attached hereto aeud
inComornted herein.

Respectfully subinitted,

Cymt}lia Mzrtin 005973
Attarney for Defcndani
90 E. Franklin St.
Bellbrook, OII 453p5
(937) 848-8400

- Page I of 5
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MPsl4iaiiAlHPULV liV5,13. -p . CrR'f

The Uefendant/iviovant, Staniey Mandelhamn, tiled a motion to modifq spousal

support on May 27, 2005. Mr. Mandelbaum is asking the Court to order that liis spouss]

support be redneed in order ta equalize the parties incomes as sdt forth in the Final

DeEree ofDivoree, Specifically, the Decree states as fotlows:

Tt is the parties' intent tEh'tt, for the puipeso of spousal suppert, the part(cs'
combined incomes be equalized between the two ofthem. The parties, in
reac.hing an agreement as to the annual spousal auppott paymentoP$1$,000per
year by I-lusbmid Yo Wifc, have used $60,904 of income for the Husband and
$25,131 of'tneome for the Wife,

While the parties stipulated that Mrs. Mandelba4m's income has increased to

$40,239, the Magistrate fiirthet detetmined that Mr. Mandetbautn's Income has

inoroased to $$A,505. In reaching this figure, the Magistrate used tlte following figures:

Salary from Mr. Mandelbaum's business: 532,400.00
Rental tnconte Main St.: $12,OOO.00
CarAllovancc: S 2817,00
Social Security: $18,000.00
Annual Pension: 5 1,27l1.00
Interest and Dividends: $ 310.00
Rental income Huniphrey DY.: S 3000.00
Imputed Henchwood Rental Income: $ 14,700

First, Mr. Mandolbaum objects tn the inclusion of the $3,000 annual rental

inconte for the pavperty an Huruphrey Drive in his gross inccotne. Testimony at the

hearing establish ihat this pmperty was sold. Further, evidence subnlitted in the form of

Mr. Mandelbaum's 2004 tax return established that, while the rental income was $3,000,

-0Oa066
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ihe mottgage, taxcs, and insurance experEtes on tlx; prop;rrty wem 52,478. This Ictt

$22.00 of incomG for Mr. Mandelbaum, not S3,000.

Second, Mr. tvtandelbaum objects to the imputmtion of $14,700 put one year of

for the Benchwood Drive property. Mr. Mandelbaum or±'ttecl Ghis property as a

rental and the evidence subniitted at ttial, in the fomt of Mr. Adandetbaurn's 2002 and

2003 tax returns, established that he earned littla income frum iba properfy when the

property was encumbered by a mortgage. Testimony establishes that upon the death of

his mother, Mr. Niandelbaum inherited monay andUsed this money to pay off the

mortgage on this praperty, thus inereasing hSr. Marldelbaums inoome frqm the propexty.

Testimony further established that he then entered inio a eontract to sell the I3crtchwood

property to use the money to pay off the mortgage on a new residence he purchased with

his wife. The ne-w re.sidanco is nat an lttcocne producing prolserty, Certainly, at b7 years

of age, Mr. Mandelbaum is allowed to sell an asset if he so chooses. It is unfair to impute

$14,7410 ofincome to Mr. lytattdelbau.m avhen it simply daes not oxist.

Witlx7ut this $17,700 of inconie for the two pmparties

inoluded in Mr. tvlandclbaurn's income, his income is $66;805. Therefore, Mr.

Mandotbaum requcststhe decision to calculate do€endant's ineome at $84,505 be

overnsled and to instead use the figure of $66,805 in cstablishing inootne for purposes of

calculating spousal support.

er, the Defendant requests thirty (30) days to obtain a copy

and supplement the objection raised hercin.

.000067
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Respectfully submitted,

Cynt6^a Martfn 0459738
Attaeney for Defendant
90 E. Franklitt St.
Bellbrook, OH 45305
937-843-8400
937-848-6485 fax

000068
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CERTIFICATE OF SERVICE

I hereby certify that a csrpy of the De€endaot'splyjection to Magistralt's L1eGlsion
and Order and all suppotting docutuents has been servad upon Charlcs D. Lowe,
Attomey tor Plaintiff, 50 E. Thini St., Dayten, OH 45402 by corkified U.S. mail on this
16th ciay of Mgeeh 2006.
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R.C. § 3105.18

CBaldwin's Ohio Revised Code Annotated Currentness
Title XXXI. Domestic Relations--Children

Fld Chapter 3105: Divorce, Legal Separation, Annulment, Dissolution of Marriage (Refs & Annos)
'M Legal Separation; Division of Property; Spousal Support

-+3105.18 Spousal support

(A) As used in this section, "spousal support" means any payment or payments to be made to a spouse or former
spouse, orxo a third party for the benefit of a spouse or a former spouse, that is both for sustenance and for support
of the spouse or former spouse. "Spousal support" does not include any payment made to a spouse or former spouse,
or to a third party for the benefit of a spouse or former spouse, that is made as part of a division or distribution of
property or a distributive award under section 3105.17] of the Revised Code.

(B) In divorce and legal separation proceedings, upon the request of either party and after the court determines the
division or disbursement of property under section 3105.171 of the Revised Code, the court of common pleas may
award reasonable spousal support to either party. During the pendency of any divorce, or legal separation
proceeding, the court may award reasonable temporary spousal support to either party.

An award of spousal support may be allowed in real or personal property, or both, or by decreeing a sum of money,
payable either in gross or by installments, from future income or otherwise, as the court considers equitable.

Any award of spousal support made under this section shall terminate upon the death of either party, unless the order
containing the award expressly provides otherwise.

(C)(1) In determining whether spousal support is appropriate and reasonable, and in determining the nature, amount,
and terms of payment, and duration of spousal support, which is payable either in gross or in installments, the court
shall consider all of the following factors:

(a) The income of the parties, from all sources, including, but not limited to, income derived from property divided,
disbursed, or distributed under section 3105.171 of the Revised Code;

(b) The relative earning abilities of the parties;

(c) The ages and the physical, mental, and emotional conditions of the parties;

(d) The retirement benefits of the parties;

(e) The duration of the marriage;

(1) The extent to which it would be inappropriate for a party, because that party will be custodian of a minor child of
the marriage, to seek employment outside the home;

(g) The standard of living of the parties established during the marriage;
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R.C. § 3105.18

(h) The relative extent of education of the parties;

(i) The relative assets and liabilities of the parties, including but not limited to any court-ordered payments by the
parties;

(j) The contribution of each party to the education, training, or earning ability of the other party; including, but not
limited to, any party's contribution to the acquisition of a professional degree of the other party;

(k) The time and expense necessary for the spouse who is seeking spousal support to acquire education, training, or
job experience so that the spouse will be qualified to obtain appropriate employnient, provided the education,
training, or job experience, and employment is, in fact, sought;

(I) The tax consequences, for each party, of an award of spousal support;

(m) The lost income production capacity of either party that resulted from that party's marital responsibilities;

(n) Any other factor that the court expressly finds to be relevant and equitable.

(2) In determining whether spousal support is reasonable and in determining the amount and terms of payment of
spousal support, each party shall be considered to have contributed equally to the production of marital income.

(D) In an action brought solely for an order for legal separation under section 3105.17 of the Revised Code any
continuing order for periodic payments of money entered pursuant to this section is subject to further order of the
court upon changed circumstances of either party.

(E) If a continuing order for periodic payments of money as alimony is entered in a divorce or dissolution of
marriage action that is determined on or after May 2, 1986, and before January 1, 1991, or if a continuing order for
periodic payments of money as spousal support is entered in a divorce or dissolution of marriage action that is
determined on or after January 1, 1991, the court that enters the decree of divorce or dissolution of marriage does
not have jurisdiction to modify the amount or terms of the alimony or spousal support unless the court determines
that the circumstances of either party have changed and unless one of the following applies:

(1) In the case of a divorce, the decree or a separation agreement of the parties to the divorce that is incorporated
into the decree contains a provision specifically authorizing the court to modify the amount or terms of alimony or
spousalsupport.

(2) In the case of a dissolution of mairiage, the separation agreement that is approved bytlte court and incorporated
into the decree contains a provision specifically authorizing the court to modify the amount or terms of alimony or
spousal support.

(F) For purposes of divisions (D) and (E) of this section, a change in the circumstances of a party includes, but is not
limited to, any increase or involuntary decrease in the party's wages, salary, bonuses, living expenses, or medical
expenses.

(G) If any person required to pay alimony under an order made or modified by a court on or after December 1, 1986,
and before January 1, 1991, or any person required to pay spousal support under an order made or modified by a
court on or after January 1, 1991, is found in contempt of court for failure to make alimony or spousal support
payments under the order, the court that makes the firiding, in addition to any other penalty or remedy imposed, shall

000117
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R.C. § 3105:18

assess all court costs arising out of the contempt proceeding against the persomand shall require the person to pay
any reasonable attorney's fees of any adverse party, as determined by the court, that arose in relation to the act of
contempt.
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CBaldwin's Ohio Revised Code Annotated Currentness
General Provisipns

N® Chapter 1. Definitions; Rules of Construction (Refs & Annos)
"14 Statutory Provisions (Refs & Annos)

-i 1.42 Common and technical usage

Page I

Words and phrases shall be read in context and construed according to the rules of grammar and common usage.
Words and phrases that have acquired a technical or particular meaning, whether by legislative defmition or
otherwise, shall be construed accordingly.

(1971 H 607, eff. 1-3-72)
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c
Tsai v. Tien
Ohio App. 5 Dist.,2005.

Court of Appeals of Ohio,Fifth District, Stark
County.

TSAI, Appellant and Cross-Appellee,
V.

TIEN, Appellee and Cross-Appellant.
No. 2004CA00312.

Decided July 5, 2005.

Background: Former husband filed motion for
modification of child support and spousal support.
The Court of Common Pleas, Stark County, No.
2000DR01987, refused to modify spousal support,
but did modify divorce judgment as to how former
husband was required to maintain life insurance for
children's benefit. Former husband appealed, and
former wife cross-appealed.

Holdings: The Court of Appeals, William B.
Hoffman, J., held that:

(1) statute governing modification of spousal support
does not require a substantial change of
circumstances, and

(2) to amend provision of separation agreement
requiring former husband to maintain life insurance
for children's benefit until children were 25 years old,
former husband was required to file motion for relief
from judgment, not motion to modify separation
agreement.

Reversed and remanded.
West Headnotes
W Divorce 134 -^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245 2 k. Grounds and Rights of
Parties. Most Cited Cases

Page 1

While statute governing modification of spousal
snpport requires more than a nominal change of
circumstances, it does not require a substantial
change of circumstances. R.C. § 3105.18(E).

f21 Divorce 134 C777^'286(3.1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

134k286 Review
1341C286 3 Discretion of Lower Court

134k286(3.1) k. In General. Most
Cited Cases
Modifications of spousal support are reviewable
under an abuse-of-discretion standard. R.C. &
3105.18.

f31 Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
To constitute a basis for modifying spousal support,
the change of circumstances required must be
material and not purposely brought about by the
moving party and not contemplated at the time the
parties entered into the prior agreement or order.
RC.& 3105.18.

141 Divorce 134 4D^245(3)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134245 Modification of Judgment or
Decree

134k245(3) k. Application, Bill, or
Petition, and Hearing Thereof. Most Cited Cases
Burden of establishing the need for modification of
spousal support rests with the party seeking
modification.R.C. 6 3105:1$.

jg Divorce 134 C^245(1)
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134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(1) k. Power and Authority.
Most Cited Cases
Trial court had authority to modify former husband's
spousal-support obligation; divorce decree provided
that trial court expressly retained jurisdiction with
respect to amount of spousal support. R.C.
3105.18(E).

f61 Child Support 76E ^221

76E Child Support
76EV Proceedings

76EV D Judgment
76Ek221 k. Amendment and Clarification.

Most Cited Cases
In seeking to amend provision of separation
agreement requiring former husband to maintain life
insurance for children's benefit until children were 25
years old, former husband was required to file motion
for relief from judgment, not motion to modify
separation agreement, which had been incorporated
into divorce judgment; language that former husband
sought to modify was clear and unambiguous. Rules

Civ.Proc., Rule 60(B).

**810 Stanley R. Rubin, Canton, for appellant and
cross-appellee.
John Werren, Canton, for appellee and cross-

appellant.
WILLIAM B. HOFFMAN, Judge.
*91 *162 Appellant and cross-appellee, John Tsai,
appeals the September 8, 2004 judgment entry of the
Stark County Court of Common Pleas, Domestic
Relations Division, denying his motion to modify his
spousal-support obligation. Appellee and cross-
appellant, Xiao-Ying Tien, appeals the section of the
September 8, 2004 judgment entry modifying the
parties' separation agreement relative to appellant and
cross-appellee's obligation to maintain a policy of life
insurance for the benefit of the parties' children
beyond the age of the children's majority.

**811 STATEMENT OF THE FACTS AND CASE

{¶ 2} The parties were married on June 24, 1988,
and two children were born as issue of their marriage.

Page 2

Appellant and cross-appellee filed a complaint for
divorce on December 21, 2000. On June 28, 2002,
the trial court issued a judgment entry and decree of
divorce, incorporating the parties' separation
agreement. On August 5, 2002, appellant and cross-
appellee filed a motion for modification of child and
spousal support. By judgment entry filed September
28, 2002, the trial court overruled the motion.

{¶ 3} On January 24, 2003, appellant and cross-
appellee again moved for modification of his child-
and spousal-support obligations. The trial court
conducted an evidentiary hearing on February 26,
2004. In an amended magistrate's decision, the
magistrate recommended a reduction in appellant and
cross-appellee's child-support obligation from
$2,488.20 to $2,114.26 per month. The trial court
denied the remainder of appellant and cross-
appellee's motion for modification of his spousal-
support obligation, and modified ihe parties' divorce-
decree provision requiring that appellant and cross-
appellee maintain life insurance for the benefit of the
parties' children until they reached the age of 18 F"-"
On September 8, 2004, by judgment entry, the trial
court approved and adopted the amended magistrate's
decision, overruling the parties' objections.

FNI. The decree of divorce specified that
Iife insurance was to be maintained until the
children reached age 25.

{¶ 4} It is from the trial court's September 8, 2004
judgment entry that the parties now appeal.
Appellant and cross-appellee assigns as error:

{¶ 5}"I. The trial court abused its discretion in
refusing to modify appellant's spousal support
obligation where his income had decreased by
$60,000, or 12%."

*92 {¶ 6} Appellee and cross-appellant assigns as
error: -

{¶ 7}"I. The trial court erred when it modified the
provisions of an in-court separation agreement,
incorporated into the parties' 2002 decree of divorce,
relative to cross-appellee's obligation to maintain a
policy of life insurance for the benefit of the parties'
children beyond.the age of the children's majority."

{¶ 8}"II. Did the trial court commit reversible error
when it modified the provisions of an in-court
separation, incorporated into the parties' 2002 decree
of divorce, relative to cross-appellee's obligation to

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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maintain a policy of life insurance for the benefit of
the parties' children beyond the age of the children's
majority?"

{¶ 9} We first address appellant and cross-appellee's
arguments. In his sole assignment of error, appellant
and cross-appellee maintains that the trial court erred
in denying his motion to modify his spousal-support
obligation despite a reduction in his income.

1 2 3{¶ 10} Modifications of spousal support are
reviewable under an abuse-of-discretion standard.
Booth v. Booth (1989). 44 Ohio St.3d 142 541
N.E.2d 1028.1n order to fmd an abuse of discretion,
we must determine that the trial court's decision was
unreasonable, arbitrary, or unconscionable.
Blakemore v. Blakemore (1983). 5 Ohio St.3d 217, 5
OBR 481, 450 N.E.2d 1140. "Modification of a
spousal support award is appropriate only when there
has been a substantial change in the circumstances of
either party that was not contemplated at the time the
existing **812 award was made."Moore v. Moore

(1997) 120 Ohio App . 3d 488, 491, 698 N.E.2d 459,
citing Leighner v. Leighner (1986), 33 Ohio App.3d
214, 215, 515 N.E.2d 625.See R.C. 3105.18(E). In
order to constitute a basis for modifying spousal
support, the change of circumstances required must
be material and not purposely brought about by the
moving party and not contemplated at the time the
parties entered into the prior agreement or order.
Roberson v. Roberson (Nov. 29, 1993), Licking App.
No. 93-CA-42, 1993 WL 500325.

(¶ I1)R.C. 3105.18 governs the trial court's
consideration in modifying an existing spousal-
support order. The statute states:

{¶ 12}"(E) If a continuing order for periodic
payments of money as alimony is entered in a divorce
or dissolution of marriage action that is determined
on or after May 2, 1986, and before January 1, 1991,
or if a contittuing order for periodic payments of
money as spousal support is entered in a divorce or
dissolution of marriage action that is determined on
or after January 1, 1991, the court that enters the
decree of divorce or dissolution of marriage does not
have jurisdiction to modify the amount or terms of
the alimony or spousal support unless the court
determines.that the circumstances of either party have
changed and unless one of the following applies:

*93 {¶ 13} "(1) In the case of a divorce, the decree
or a separation agreement of the parties to the divorce
that is incorporated into the decree contains a
provision specifically authorizing the court to modify

Page 3

the amount or terms of alimony or spousal support.

{¶ 14} "(2) In the case of a dissolution of marriage,
the separation agreement that is approved by the
court and incorporated into the decree contains a
provision specifically authorizing the court to modify
the amount or terms of alimony or spousal support.

{¶ 15} "(F) For purposes of divisions (D) and (E) of
this section, a change in the circumstances of a party

includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses."

[4] {¶ 16} The burden of establishing the need for
.modification of spousal support rests with the party

seeking modification. Tremaine v. Tremaine ( 1996),
111 Ohio App .3d 703, 676 N E 2d 1249.

j5j {¶ 17) It is clear that the trial court had authority
to modify the spousal-support obligation, as the
parties' divorce decree provides, "The Court hereby
expressly retains jurisdiction with respect to the
amount of spousal support."

{¶ 18) Accordingly, we proceed to the statutory
analysis set forth above and adopt the opinion of the
Ninth District Court qf Appeals in Kingsolver v.

KinQsolver 9th Dist. No. 21773, 2004-Ohio-3844,
2004 WL 1620723 , holding that R.C. 3105.18 does
not require a substantial change in circumstances.
The Nintlt District held:

{¶ 19}"In sum, we find that the holding in Leighner
j33 Ohio App 3d 214 515 N.E.2d 6251 remains good
law with respect to the two-part analysis that should
be applied when a trial court is asked to modify an
existing spousal support order. However, the
Leighner defmition of 'change of circumstances' is no
longer the appropriate standard in determining
whether a trial court has the jurisdiction to modify a
support order. The term `any,' as it is used in R.C.
3105.18 F, does not mean 'substantial' or 'drastic.'
In reviewing a patty's request to modify a spousal
support, the trial court need only determine**813
whether a change has occurred in the party's
economic status (i.e., an increase or decrease in
wages, salary, living expenses, or medical expenses)
after the spousal support order was entered into. The
change could have less than a significant effect on the
party's economic status; it is within the discretion of
the trial court to decide whether a change has; in fact,
occurred." (Emphasis sic.)

*94 {¶ 201 Wbile we find the statute requires more
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than a nominal change, we depart from prior holdings
requiring the party seeking modification to
demonstrate a substantial change.

{¶ 21} The amended magistrate's decision held:

{¶ 22}"A court thafenters a spousal support order in
a decree of divorce is authorized to modify its
spousal support order if the agreement contains a
provision specifically authorizing the court to modify
the amount or terms of the spousal support and the
circutnstances of either patty have changed since the
decree was entered.O.R.C. 3105.18(E).

{¶ 23} " 'Modification of a spousal support award is
appropriate only when there has been a substantial
change in the circumstances of either party that was
not contemplated at the time the existing award was
made.' Moore v. Moore (1997), 120 Ohio App.3d
488, 698 N.E .2d 459, citing LeiQhner v. Leighner
(1986). 33 Ohio App.3d 214, 215, 515 N.E.2d 625.
See O.R.C. 3105.18(E). To justify a modification of
spousal support, there must be a drastic change in the
economic situation of either party. CaughenbauQh v.
CauPhenbaugh 1(Anr. 1, 1987), 5th Dist. No. 32-
CA-86, 1987 WL 99591. See also, Wolfe v. Wolfe
(1976). 46 Ohio St.2d 399 [75 0.0.2d 4741, 350
N.E.2d 413.

{¶ 24) "6. Only after satisfying this threshold
determination of a substantial change in
circumstances may the court then proceed to a
consideration of whether or not the existing order
should be modified This latter inquiry requires a re-
examination of the existittg order in light of the
changed circumstances, and requires a two-step
determination: First, is sustenance alimony still
necessary? And, if so, what amount is reasonable?
In addressing the question of whether the existing
order should be modified, the trial court's discretion
is guided and limited by consideration of all relevant
factors, including those listed in O.R.C. 3105.18(B).
Leighner v. Leighner (1986), 33 Ohio App.3d 214,
215 , 515 N.E.2d 625. See also, Schwab v. Schwab
(August 23, 1999), Stark App. No. 98-CA-315 at 3
[1999 WL 6688477 citing Norris v. Norris (1982) 13
Ohio App.3d 248 f 13 OBR 3101, 469 N.E.2d 76.

{¶ 25) "7. The burden of persuasion with respect to
the modification sought remains with the movant.
Joseph v. JosMh (1997), 122 Ohio App.3d 734, 702
N.E.2d 949. See O.R.C.3105.18(E).

{¶ 26) "8. `A change in the circumstances of a party
includes, but is not limited to, any increase or

Page 4

involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses.'
O.RC. 3105.18(F). The change of circumstances
must not have been purposely brought about by the
party seeking the modification. Roach v. Roach
(1989), 61 Ohio A12p.3d 315, 319, 572 N.E.2d 772
774.

*95 {¶ 27) "9. The court has jurisdiction to address
the issue of spousal support in this case. The parties
specifically reserved jurisdiction for modification of
the amount of monthly spousal support. The issue
before this court is whether a change of
circumstances exists which would justify a
modification of spousal support. As noted above,
Section 3105.18(F) indicates that an involuntary
decrease in a party's earnings **814 can be a change
of circumstance to justify modifying a spousal
support order. However, case law has established
that a modification of a spousal support award is
appropriate only when there has been a substantial
change in the circumstances of either party that was
not contetnplated at the time the existing award was
made. Clearly, Plaintiffs income has decreased
since the decree of divorce was filed. But definitely
not to the extent of causing a substantial change in
the circumstances of the Plaintiff nor to other
provisions contained within item number thirteen
(13), page four (4) of the parties' decree of divorce
remain in full force and effect unless specifically
modified herein." (Emphasis added.)

{¶ 28) Upon review, we find that the trial court's
opinion is misguided and tainted by the analysis of a
substantial change in circumstances rather than the
appropriate standard set forth in Kin.gsolver.
Although the trial court apparently went on to
conduct the second part of the statutory analysis, we
fear that its stated reliance upon the wrong standard
(substantial change) may well have influenced its
conclusion. Therefore, we believe that the interests
of fairness require us to sustain appellant's sole of
assignment of error and remand the matter to the trial
court to redetermine the motion to modify spousal
support using the Kinusolver standard for change of
circumstances.

M {¶ 29} On cross-appeal, appellee and cross-
appellant argues that the trial court erred in
modifying the parties' divorce decree incorporating
their separation agreement. The separation
agreement provides:

{¶ 30}"13. Plaintiff shall designate defencjant as a
beneficiary of his life insurance to the extent of any

® 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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unpaid spousal support due and owing Defendant in
the event of the death of the Plaintiff prior to paying
all spousal support in full. Plaintiff shall further
designate the minor children of the parties as
beneficiaries of his life insurance providing a
$500,000.00 death benefit to each child, unless such
child attains 25 years of age. The Plaintiff shall
provide proof of maintaining such life insurance to
Defendant at the end of each year."

{¶ 31} The trial court's September 8, 2004 judgment
entry niodified the provision, finding:

{¶ 32}"10. Item number thirteen (13) on page four
(4) of the parties' fmal decree of divorce is vacated to
the extent that it requires the Plaintiff to designate the
minor children of the parties as beneficiaries of his
life insurance *96 until each child reaches 25 years
of age. Said requirement with regard to the children
is replaced with the following: Plaintiff shall further
designate the minor children of the parties as
beneficiaries of his life insurance providing a
$500,000.00 death benefit to each child, unless such
child attains the age of eighteen (18) years of age and
is graduated from high school, whichever occurs .
later. All other provisions contained within item
number thirteen (13), page four (4) of the parties'
decree of divorce remain in full force and effect
unless specifically modified herein."

{¶ 33} Appellee and cross-appellant argues that the
parties agreed to the original provision in order to
insure the availability of funds for the children's
college education. Appellee and cross-appellant
cites Ohio case law holding that it is sound public
policy to endorse agreements between parties to
provide a college education for a child even after
such child has reached the age of majority. Grant v.

Grant (1977) 60 Ohio App.2d 277, 14 0.O.3d 249.
396 N.E.2d 1037.

**815 {¶ 34} Appellant and cross-appellee argues
that he never agreed to maintain the insurance
policies until his children reached 25 years of age.
Rather, he believed, at the time the parties agreed to
the terms of the separation agreement, he was
obligated to maintain the insurance policies only until
the children reached the age of 18. He maintains
that he did not sign the- agreed entry and did not
review the language until after it had been filed. As
a result, appellant and cross-appellee moved the court
to modify the provision of the decree.

{¶ 35} Upon review, we find the trial court's
modification of the provision improper. Such terms
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in the consent decree could only be modified upon
the filing of a Civ:R. 60(B) motion. The language
sought to be modified was clear and unambiguous,
not requiring judicial interpretation. Appellant and
cross-appellee's appropriate remedy lies in filing a
formal Civ R. 60(B) motion for relief from judgment.
Therefore, we decline to address either party's
arguments with regard to the merits of modification
at this time. Appellee and cross-appellant's
assignments of error are sustained.

{¶ 36} The September 8, 2004 judgment entry of the
Stark County Court of Common Pleas, Domestic
Relations Division, is reversed, and this matter is
remanded to the trial court for further proceedings.

Judgment reversed and cause remanded.

BOGGINS, P.J., and EDWARDS, J., concur.
Ohio App. 5 Dist.,2005.
Tsai Y. Tien
162 Ohio App.3d 89, 832 N.E.2d 809, 2005 -Ohio-
3520
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SKOW, J.

*1 {¶ I} Appellant, James T. Harvis, appeals from a
judgment entered by the Lucas County Court of
Common Pleas, Domestic Relations Division,
denying his motion to modify spousal support. For
the reasons that follow, we affirm the judgment of the
trial court.

{¶ 2} Appellant and appellee, Icephine L. Rollins,
were divorced December 24, 2003. Appellant was
ordered to pay spousal support in the amount of
$2,000 per montlt, plus a two percent processing
charge, beginning on November 1, 2003. The order
of spousal support was based upon a finding by the
trial court that appellant, who was self-employed,
eamed $102,258. This figure was an average based
upon the prior three years ending in 2002.

{ll 3) Appellant never complied with the order to
pay spousal support. Instead of paying $2,000 per
month, plus the two percent processing charge, he
repeatedly paid only $1,200 per month, all the while
maintaining that he could not -afford any more than
that amount.

{¶ 4} On April 14, 2004, appellee filed a motion to
show cause for incarceration and for attorney fees
and court costs. On September 20, 2004, appellant
filed a motion to modify spousal support.

{¶ 5) Hearings on the motions were heard on
December 13, 2005 and February 10, 2006. During
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those hearings, evidence of the following was
adduced. At the time of the divorce, appeltant
operated a trucking company, known as Premium
Express, as a, sole proprietorship. After the divorce,
he began operating the company as a corporation and,
further, became an employee of the corporation.
Although appellant now draws a wage from the
Premium Express--in an amount he himself
detennines--he continues to pay personal living
expenses (including spousal support) through the
corporation and, in fact, does not maintain a personal
checking account separate from the corporation.

{¶ 61 According to appellant's records, in 2003,
Prentium Express had gross revenues of $905,394.
Appellant did not provide any evidence of the
company's gross revenues for the years 2004 and
2005. Instead, he produced only his own personal
rehuns. Appellant's returns showed a gross personal
income of $67,509 for 2003; $40,800 for 2004; and
$43,350 for 2005.

(¶ 7) The testimony and evidence produced at the
hearings demonstrated that the income and expenses
of appellee were basically the same as'they were at
the time of the divorce. That is, she continues to
receive social security total disability benefits in the
net amount of $499 per month. This, along with her
$1,200 per month in spousal support is the only
income she receives.

{¶ 8} On May 11, 2006, the magistrate entered his
decision denying appellant's motion to modify. In the
decision, the magistrate noted that for the year 2002,
which was considered by the trial court in the divorce
action, appellant only admitted to a personal income
of $34,942. This, despite abundant evidence in the in
the record demonstrating that during 2002, Premium
Express had revenues of $942,594, and, as indicated
above, appellant achially had a personal income of
$102,258.

*2 (¶ 9) The magistrate determined that in 2003,
when Premium Express had revenues of $905,394,
appellant had an actual personal income of $192,492.
The personal income figure was derived by adding
together the following figures: $45,500, which was
shown on appellant's W-2; $23,682, which was the
ntnount of profit realized by Premium Express in
2003; $2,043 in reimbursement for business use of
appellant's home; $106,867 in depreciation; and
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$14,400 in spousal support that was paid by Premium
Express on appellant's behalf.

{¶ 10} Although appellant produced only personal
tax returns for the years 2004 and 2005, without
producing tax returns for Premium Express, the
magistrate took note that the 2004 retum, which
showed a salary to appellant of $40,800, and the 2005
retum, which showed a salary a salary to appellant of
$43,350, were consistent with the prior years during
which Premium Express had gross revenues in excess
of $900,000. The magistrate additionally noted that
the complete retums for Premium Express for 2004
and 2005 were within appellant's control, yet he
failed to supply them in response to appellee's request
by subpoena.

{¶ 11} Appellant timely filed objections to the
magistrate's decision. On September 8, 2006, the trial
judge issued a judgment entry overruling appellant's
objections and adopting the magistrate's decision.
Appellant timely appealed, raising the following
assigttment of error:

{¶ 12) I. "WFIETHER THE TRIAL COURT
ERRED IN ITS FINDINGS OF FACT AND
CONCLUSIONS OF LAW AND
DETERMINATION FINDING
DEFENDANT/APPELLANT'S MOTION TO
MODIFY SPOUSAL SUPPORT NOT WELL
TAKEN AND IN DENYING AND DISMISSING
SAME AS AGAINST THE MANIFEST WEIGHT
OF THE EVIDENCE."

{¶ 131 Appellate review of a trial court's decision
regarding modification of spousal support is under an
abuse of discretion standard. Jeffery v. Jeffery, 9th
Dist. No. 06CA0046, 2007-Ohio-4482, ¶ 7. The
term "abuse of discretion" connotes more than an
error of judgment; it signifies an attitude on the part
of the trial court that is unreasonable, arbitrary, or
unconscionable. Blaketnore v. Blakemore 1983 5
Ohio St.3d 217. 219.

{¶ 14} Pursuant to R.C. 3105.18(E), a court
considering a request for modification of spousal
support must first conduct a two-part analysis to
determine whether it has jurisdiction over the matter.
Coker v. Ulch 166 Ohio App.3d 778, 2006-Ohio-
2349, ¶ 19; Jeffery, supra, at ¶ S. Under the first part
of the analysis, the court must detetmine whether the
divorce decree specifically authorizes the court to
modify the terms of the spousal support. See id
Under the second part of the analysis, the court must
determine whether the circumstances of either party
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havechanged See id "RC. 3105.18(E does not
require a 'substantial' or 'drastic' change of
circumstances, but only a change that'[has] an effect
on the economic status of either party." Jeffery, supra,
quoting Kingsolver v. Kingsolver, 9th Dist. No.
21773, 2004-Ohio-3844, at 4 21. For purposes of the
statute, "a change in the circumstances of a party
includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses". R.C.
3105.18(17 .

*3 {¶ 15} If, after conducting this two-part test, the
trial court fmds that it has jurisdiction to modify the
spousal support award, it must next determine
whether the existing order should, in fact, be
modified. Id., at ¶ 9. This determination requires the
court to reevaluate the existing order in light of the
changed circumstances, looking, in particular, to the
factors set forth at RC. 3105.18(C). Id. The burden
of showing that a reduction is appropriate is on the
party seeking the reduction. Riley v. Riley, 9th Dist.
No.22777,2006-Ohio-656,at4 11.

{¶ 16} Here, it is undisputed that the divorce decree
provides for modification of the amount of spousal
support. Thus, the question becomes whether the
circumstances of either patty had changed in such a
way as to establish a basis for modification of spousal
support. A reading of the trial court's fmdings of fact
and conclusions of law clearly indicate a
determination by the trial court that they had not.
Because the record amply demonstrates that there
was no actual change having an effect on the
economic status of either party, we agree with the
trial court that a basis for modification was not been
established in this case. We further find that the trial
court, in making its determination, did not abuse its
discretion.

{¶ 17} As jurisdiction was never established
pursuant to R C 3105.18(E), we do ttot reach the
question of whether a change in the spousal support
order would be appropriate under the factors set forth
at R.C 3105.18(C).

{¶ 18} For all of the foregoing reasons, appellant's
assignment of error is found not well-taken and the
judgment of the Lucas County Common Pleas Court,
Domestic Relations Division, is affumed. Appellant
is ordered to pay the costs of this appeal pursuant to
App.R. 24. Judgment for the clerk's expense incurred
in preparation of the record, fees allowed by law, and
the fee for filing the appeal is awarded to Lucas
County.
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JUDGMENT AFFIRMED.

A certified copy of this entry shall constitute the
mandate pursuant to App.R. 27. See, also, 6th
Dist.Loc.App.R. 4.

MARK L. PIETRYKOWSKI, P.J., ARLENE
SINGER, J., and WILLIAM J. SKOW, J., Concur.
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Background: Ex-husband and ex-wife filed motions
for modification of spousal support. The Court of
Common Pleas, Summit County, No. 21773, denied
motions, and ex-wife appealed.

Holdings: The Court of Appeals, Whitmore, P.J.,
held that:

W term "any," as used in statute addressing
modification of spousal support and providing that
change in circumstances includes any increase or
involuntary decrease in party's wages, salary,
bonuses, living expenses, or medical expenses, does
not mean "substantial" or "drastic," and

(Z) change in circumstances existed, and thus, trial
court had jurisdiction to modify spousal support.

Reversed and remanded.
West Headnotes

M Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Propqrty
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
Term "any," as used in statute addressing
modification of spousal support and providing that
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change in circumstances includes any increase or
involuntary decrease in party's wages, salary,
bonuses, living expenses, or medical expenses, does
not mean "substantial" or "drastic;" statute merely
requires courE to determine whether cfiange has
occurred in party's economic status. R.C.
3105.18(E,F).

121 Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rigltts of

Parties. Most Cited Cases
Change in circumstances existed, and thus, trial court
had jurisdiction to modify spousal support, where
evidence indicated that ex-husband's salary increased
from $84,696 to $134,889, that ex-wife's salary
increased from $16,000 to $25,746, and that child
was no longer living with mother, but was living with
sister in condominium supplied by ex-husband. R.C.
& 3105.18(E, F).

Appeal from Judgment Entered in the Court of
Common Pleas, County of Summit, Ohio, Case No.
21773.

Kenneth L. Gibson and Sharvl W. Ginther, Attomeys
at Law, Cuyahoga Falls, OH, for Appellant.
Robert H. Brown, Attomey at Law, Akron, OH, for
Appellee:

*1 This cattse was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:
WHITMORE, Presiding Judge.
{¶ 1} Defendant-Appellant Carole A. Kingsolver has
appealed from a decision of the Sununit County
Court of Common Pleas, Domestic Relations
Division that denied her motion for modification of
spousal support. This Court reverses and remands.
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{¶ 2} Defendant-Appellant Carole A. Kingsolver
and Plaintiff-Appellee John T. Kingsolver were
married in Detroit, Michigan, on December 30, 1972.
Two children were bom as issue of the marriage, to
wit: Jennifer and Laura. Appellee filed for divorce on
December 11, 1996. Appellant filed an answer and
counterclaim for a legal separation on February 26,
1997; she later withdrew her answer and
counterclaim. Before a trial was held on the matter,
however, Appellant filed a motion for conciliation
pursuant to R.C. 3105.091, wherein she requested the
trial court order the parties to undergo conciliation
for a period of ninety days and order the parties to
undergo counseling. The order was granted on
November 12, 1997.

(¶ 3) The divorce was granted on June 9, 1998. A
separation agreement, which the parties had
previously entered into, was incorporated into the
judgment entry of divorce. Appellant was designated
as the primary residential parent and legal custodian
of the minor child, Laura. Appellee was ordered to
pay Appellant child, support in the amount of $800
per month, plus a monthly processing fee. The terms
of the divorce decree further provided that Appellee
would pay Appellant spousal support in the amount
of $1,500 per month, plus a 2% processing fee.

{¶ 4) On June 24, 2062, Appellee filed a motion for:
1) change of custody FN 1; 2) modification of spousal
support; 3) child support; 4) referral to family court
services; 5) appointment of guardian ad litem; and 6)
attorney's fees. Specifically, Appellee requested an
order changing custody of Laura from Appellant to
him based on changed circumstances and to terminate
his spousal and child.support obligations. On August
5, 2002, Appellant filed a motion to. increase spousal
support. A hearing on the parties' motions was held
on August 13, 2002. In an order dated August 23,
2002, the magistrate found that Laura was no longer
residing with Appellant, but living with her adult
sister in a condominium owned by Appellee. The
magistrate set another hearing to address the fmancial
issues (i.e., child support and spousal support) raised
by both parties.

FNI. Appellee later withdrew the motion for
reallocation of parental rights.

{¶ 51 Another hearing was held on October 25,
2002. In an order dated November 26, 2002, the
magistrate found that in addition to Laura living in a
condominium owned by Appellee, Appellant paid
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"little or nothing" for Laura's expenses. The
magistrate further found that at the time of the
divorce, Appellee eamed $84,696 and, ".[f]or some
reason not explained to the magistrate [,]" Appellant,
a homemaker at the time of the divorce, was
attributed eatnings of $16,000. After the divorce, the
income of both parties changed. The magistrate
found that Appellee had retired, but that his atitiual
income rose to $91,455, in addition to $43,434
pension he received annually. Appellant remained
unemployed and the magistrate concluded that "[i]t is
unlikely that she will enter the workforce."She did,
however, receive $22,746 a year from Appellee's
pension, in addition to interest income in the amount
of $3,000 a year. The magistrate concluded that
"[t]he parties' relative positions have not substantially
changed since the divorce was granted" and that "[a]
change in the amount of spousal support to be paid
[was] not warranted."The magistrate ¢ismissed
Appellee's motion for change of custody; teiminated
Appellee's child support obligation; awarded
Appellee judgment against Appellant in the amount
of $3,500 for Laura's education expenses; and denied
both parties' motions for modification of spousal
support.

*2 {¶ 6) Appellant filed objectious to the
magistrate's decision. Appellant argued that the trial
court erred in denying her motion for modification of
spousal support. She maintained that the magistrate
"failed to acknowledge and/or consider that, in
addition to his substantial increase in salary,
[Appellee] now annually receives 90% more than
[Appellant] in pension benefits. From this change
alone, the Magistrate erred by concluding that the
partjes' relative positions `have not substantially
changed since the divorce was granted.' " Appellant
further argued that "the Magistrate erred when she
failed to consider the termination of child support and
the impact that loss of $800 per month in income
caused [Appellant's] `relative position.' Indeed, with
[Appellee's] position $800 per month improved and
[Appellant's] position $800 per month worsened, the
differential on the 'ledger' is $1,600 per month ." In
essence, Appellant contended that "[i]t was an abuse
of the Magistrate's decision [sic] and an error as a
matter of law for her to fail to find that the parties'
relative positions had substantially changed."
Appellee filed a response to Appellant's objections.

{¶ 7} On September 15, 2003, the trial court
overruled Appellant's objections. The trial court
dismissed Appellee's motion for change of custody;
terminated Appellee's child support obligation;
awarded Appellee judgment against Appellant in the

tL9 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

000129



Not Reported in N.E.2d
Not Reported in N.E.2d, 2004 WL 1620723 (Ohio App. 9 Dist.), 2004 -Ohio- 3844
(Cite as: Not Reported in N.E.2d)

amount of $3,500 for Laura's education expenses;
and denied both parties' motions for modification of
spousal support.

{¶ 8} Appellant has timely appealed, asserting one
assignment of error.

II

Assignment ofError

Llj"THE TRIAL COURT ERRED IN HOLDING
THAT [APPELLANT] HAD NOT SHOWN A
CHANGE IN CIRCUMSTANCES SUFFICIENT
TO PERMIT MODIFICATION OF THE SPOUSAL
SUPPORT SET FORTH IN A DECREE WHICH
EXPRESSLY RESERVES TO THE COURT THE
AUTHORITY TO MODIFY SPOUSAL SUPPORT
UPON A CHANGE OF CIRCUMSTANCES."
{¶ 9} In Appellant's sole assignment of en-or, she has
argued that the trial court erred when it denied her
motion for modification of spousal support.
Specifically, Appellant has argued that the trial court
employed the wrong standard of review when it
determined whether there was a change of
circumstances warranting a modification in spousal
support.

{¶ 10} As an initial matter, this Court notes that a
trial court has broad discretion in determining a
spousal support award, including whether or not to
modify an existing award. Mottice v. Mottice (1997),
118 Ohio App.3d 731, 735, 693 N E 2d 1179;Schultz

v. Schultz ( 1996) 110 Ohio App 3d 715, 724, 675
N.E.2d 55. Absent an abuse of discretion, a spousal
support award will not be disturbed on appeal.
Schultz, 110 Ohio App 3d at 724, 675 N.E.2d 55. An
abuse of discretion connotes more than a mereerror
in judgment; it signifies an attitude on part of the trial
court that is unreasonable, arbitrary, or
unconscionable. Blakemore v . Blakemore (1983), 5
Ohio St.3d 217, 219, 450 N.E.2d 1140. When
applying the abuse of discretion standard, an
appellate court may not substitute its judgment for
that of the trial court. Berk v. Matthe^vs (1990), 53
Ohio St 3d 161, 169. 559 N.E.2d 1301.

*3 {¶ ll}R.C. 3105.18 govens the trial court's
authority to modify an existing spousal support or
alimony order. In order for a trial court to modify the
amount or terms of spousal support, it must conduct a
two-step analysis.LeiQhner v. Leighner (1986), 33
Ohio App.3d 214, 215. 515 N.E.2d 625. In the first
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step, the trial court must determine whether: 1) the
divorce decree contained a provision specifically
authorizing the court to modify the spousal support;
and 2) the circumstances of either party have
changed. R.C.3105.18(E);Leiehner 33 Ohio App.3d
at 215, 515 N.E.2d 625. A change of circumstances
"includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salaazy,
bonuses, living expenses, or medical expenses."R.C.
3105.18 . The first step is jurisdictional in nature;
if the moving party is unable to satisfy the first step,
then the trial court does ttot have jurisdiction to
modify the existing spousal order. RC. 3105.18(E);
Leiehner 33 Ohio App 3d at 215, 515 N.E.2d 625.

{¶ 12} Once the trial court finds that the moving
party has satisfied the requirements of the fust step,
that is it determines that there was a change of
circumstances and that the trial court retained
jurisdiction to modify spousal support, the trial court
must next determine "whether or not the existing
order should be modified."(Emphasis sic.) Lei¢hner,
33 Ohio A13a.3d at 215,515 N.E.2d 625. The court in
Leighner explained that "[t]his latter inquiry involves
re-examination of the existing order in the light of the
changed circumstances, and requires a two-step
determination: First, is * * * alimony still necessary?
And, if so, what amount is reasonable?"Id. at 215
515 N.E.2d 625; see, also, Johnson v. Johnson (Dec.
23, 1993), 10th Dist. No. 93AP7806, 1993 Ohio App.
LEXIS 6171, at *9 (noting that R.C. 3105.18(C)(l)
modified Leighner to the extent that the trial court
need not fmd that spousal support is still "necessary,"
but must determine if it is "appropriate"). The trial
court should look to the relevant factors listed in R.C.
3105.18(C) in addressing the last prong of the
Leighner two-step analysis. Id at 215, 515 N.E.2d
625 citing BinQham v. Bingham (1983), 9 Ohio
App.3d 191, 459 N.E.2d 231.

{¶ 13} In the instant matter, the trial court denied
Appellant's motion for modification of spousal
support, stating:
"After a review of the transcript, the Court concludes
that there has been no change of circumstances that
the parties should not have contemplated at the time
of the divorce. The parties were aware when Laura
would emancipate and when [Appellee] would reach
retirement age. The possibility that [Appellee] may
obtain another position after retirement should have
also been contemplated because of his young
retirement age."

{¶ 14} Based on the above cited language employed
by the trial court, it is clear that the trial court only
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conducted the first step of the two-step analysis
outlined in Leighner.In Leighner the court explained
that a "change of circumstances must be substantial
and must be such as was not contemplated at the time
of the prior order."Here, the trial court stated that a
change of circumstances had not occurred because
the events that took place after the parties divorced
should have been contemplated at the time of the
divorce. Although the trial court did not specifically
state that it did not have jurisdiction to modify the
existing spousal support order, by concluding that
any changes that occurred should have been
contemplated by the parties or foreseeable at the time
of the divorce the trial court necessarily held that it
did not have jurisdiction to alter or modify the
support order.

*4 {¶ 15} Appellant has contended that the
defmition of a "change of circumstances" applied in
Leighner, and in later Ninth District Appellate cases

like Moore v. Moore (1997) 120 Ohio App.3d 488.
698 N.E.2d 459, is no longer viable in light of the
statutory amendments to R.C. 3105.18(E)P2
Specifically, Appellant has argued that "[n]either the
1986 nor the 1991 statutory amendments [to R.C.
3105.18 incorporated any language which suggested
that a court's jurisdiction to modify support depended
upon a`drastic' or even a 'substantial' change of
circumstances."This Court, after reviewing the
legislative history and judicial treatment of R.C.
3105.18, agrees with Appellant's assertion that a
moving party attempting to demonstrate a "change of
circumstances" is not required to show that the
change was "substantial" or "drastic."

FN2. This Court, and other appellate courts,
have consistently relied on the holding in
Leighner, even after the 1991 amendment to
R.C. 3105.18. We have held that in order to
modify an existing spousal support order the
party requesting the modification must show
a change of circumstances that is
"substantial" (see Laubert v. Clark 9th Dist.
No. 03CA0077-M, 2004-Ohio-2113, at ¶
8Simcox v. .Simcox, 9th Dist. No. 21342,
2003-Ohio-3792, at ¶ 5;Koch v. Koch, 9th
Dist. No. 02CA001-M, 2002-Ohio-4400, at
5 6• and Bowen v. Bowen (April 5, 2000),
9th Dist. No. 2944-M, at 3) or "drastic" (see
Mottice v. Mottice (1997), 118 Ohio App.3d
731 693 N.E.2d 1179;Zahn v. Zahrr 9th
Dist. No. 21541, 2003-Ohio-6124• at ¶ 18
and Abate v. Abate (Mar. 29, 2000), 9th
Dist. No. 19560, at 17).
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{¶ 16}R.C. 3105.18 was enacted in 1958. As
originally enacted, R.C. 3105.18 did not specifically
provide for modification of existing alimony or
spousal support orders. Because such authority was
not specifically conveyed to the trial courts, the Ohio
Supreme Court held that the authority to modify an
existing support order was implied in the divorce
decree. Wolfe v. Wolfe (1976) 46 Ohio St.2d 399, 350
N.E.2d 413, paragraph two of the syllabus; see, also,
McClain v. McClain (1984), 15 Ohio St.3d 289. 290,
473 N.E.2d 811 (liiuiting the scope of Wolfe ). It was
not until May 2, 1986, that the legislature specifically
addressed the trial court's authority to modify existing
alimony or spousal support orders. In 1986, the
following provision was added to R.C. 3105.18:
"(D) If a continuing order for periodic payments of
money as alimony is entered in a divorce or
dissolution of marriage action that is determined on
or after the effective date of this amendment, the

court that enters the decree of divorce or dissolution
of marriage does not have jurisdiction to modify the
amount or terms of the alimony unless the court
determines that the circumstances of either party
have changed and unless one of the following

applies:
"(1) In the case of a divorce, the decree or a
separation agreement of the parties to the divorce that
is incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony;
"(2) In the case of a dissolution of marriage, the
separation agreement that is approved by the court
and incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony."(Emphasis added.) R.C.
3105.18(D) as amended by Am.H.B. 858.

{¶ 17) The amended version of R.C. 3105.18 fails to
provide a defmition of "change of circumstances." As
the Ohio legislature failed to statutorily define
"change of circumstances," Ohio courts
supplemented the statute with a judicial defmition of
the pltrase. As previously discussed, the Tenth
District Appellate court in Leighner defined a
"change of circumstances" as something,
"substantial" and "not contemplated [by the parties]
at the time of the prior order."Leizhner, 33 Ohio
App .3d at 215, 515 N.E .2d 625. After the court's
decision in Leighner, however, the legislature once
again amended R.C. 3105.18. In January 1991, not
only did the legislature add language which allowed
trial courts to modify both alimony and spousal
support orders, but it also defined "change of
circumstances." The following is the January 1, 1991
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version of R.C. 3105.18, as amended by
Am.Sub.H.B: No. 514 (note that R.C. 3105.18 has
been restructured and subdivision (D) is now
subdivision (E)):*5 "(E) If a continuing order for
periodic payments of money as alimony is entered in
a divorce or dissolution of marriage action that is
determined on or after May 2, 1986 and before the
effective date of this amendment or if a continuing
order for periodic payments of money as spousal
support is entered in a divorce or dissolution of
marriage action that is determined on or after the
effective date of this amendment, the court that enters
the decree of divorce or dissolution of marriage does
not have jurisdiction to modify the amount or terms
of the alimony or spousal support unless the court
determines that the circumstances of either party have
changed and unless one of the following applies:
"(1) In the case of a divorce, the decree or a
separation agreement of the parties to the divorce that
is incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony or spousal support;
"(2) In the case of a dissolution of marriage, the
separation agreement that is approved by the court
and incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony or spousal support.
"(F) For purposes of divisions (D) and (E) of this

section, a change in the circumstances of a party
includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses." R.C.
3105.18, as amended by Am.Sub.H.B. 514.

{¶ 18} As cited above, the Ohio legislature has
defined "change of circumstances" to mean "any
increase or involuntary decrease in the party's wages,
salary, bonuses, living expenses, or medical
expenses.°R.C. 3105.18(F). The statutory definition
of "change of circumstances" is not as narrowly
defmed as Leighner's definition of "change of

circumstances." The Leighner definition is more
restrictive because it not only requires a sliowing that
there is "any" change, but that such a change is
"substantial" and unforeseen. Thus, the party
requesting the modification in child support has a
greater or heavier burden of proving a change of
circumstances under the Leighner definition.

{¶ 19} Despite the statutory definition of "change of
circumstances" inserted into R.C. 3105.18 in January
1991, Ohio courts have continued to use the Leighner
defmition of "change of circumstances." It is this
Court's obligation, however, to correctly apply a
statute as it was intended by the legislature. In

Page 5

carrying out this task, we are keenly aware of the
laws of statutory interpretation. The Ohio Supreme
Court has held that "[i]n construing a statute, the
court's paramount concem is legislative
intent"(Alteration sic.) State ex rel. Savarese v.
Buckeye Local School Dist Bd of Edn.(1996). 74
Ohio St . 3d 543, 545, 660 N.E.2d 463, citing State ex

reL Solomon v. Police & Firemen's Disability &

Pension Fund Bd of Trustees ( 1995), 72 Ohio St.3d
62, 65, 647 N.E.2d 486. The Ohio Supreme Court has
further explained:
*6 "In determining legislative intent, the couit first
looks to the language in the statute and the purpose to
be accomplished. If the meaning of the statute is
unambiguous and definite, it must be applied as
written and no further interpretation is
necessary."(Citations omitted.) Savarese: 74 Olrio
St.3d at 545, 660 N.E.2d 463.

{¶ 20} Relying on prior Ohio Supreme Court case
law, this Court has also held that "[a] court may
interpret a statute only where the statute is
ambiguous."Donnelly v. Kashnier, 9th Dist. No.
02CA0051-M, 2003-Ohio-639, at 4 27. "To interpret
language that is already plain is to legislate, which is
not a function of the court."Tolliver v. City of

Middletown (June 30, 2000), 12th Dist. No. CA99-
08-147, 2000 Ohio App. LEXIS 2970, at * 12, appeal
not allowed (2000), 90 Ohio St.3d 1450, citing Sears

v.. Weimer (1944) 143 Ohio St. 312 , 55 N.E.2d 413.
A statute may be considered ambiguous if its
language is susceptible to more than one reasonable
interpretation. State ex rel. Toledo Edison Co. v.
r7vde (1996) . 76 Ohio St.3d 508, 513, 668 N.E.2d
498.

{¶ 21) The term "any" is defmed as "unmeasured or
unlimited in amount, quantity, number, time or
extent: up to whatever measure may be needed or
desired."Webster's 3rd New International Dictionary
(1993) 97. The term "any" contained in R.C.
3105.18 F is unambiguous; the use of that term does
not yield more tban one reasonable interpretation.
Thus, this court need not attempt to interpret the
statute, but must apply the statute as written. Based
on Webster's definition, this Court finds that the Ohio
legislature did not intend to have the term "any," as
the word is used in R.C. 3105.18(F), interpreted to
mean "substantial" or "drastic." N'It is obvious that
the term "any" is not as narrow in scope as the terms
"substantial" or "drastic." This Court believes that if
the Ohio legislature envisioned a more restrictive
standard for the phrase a "change of circumstances,"
it would have included such terms as "substantial,"
"drastic," "material," or "significant" in the 1991
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amendments. Instead, however, the legislature chose change has, in fact, occurred.F74
to use the term "any," which refers to changes that
have an effect on the economic status of either party.

FN3. In addition to the requirement that any
change of circumstances be "substantial" or
"drastic," the Leighner court also explained
that the changes should not have been
contemplated by the parties at the time of
the divorce. However, the statutory
amendments to R.C. 3105.18 do not require
that economic ehanges be reasonably
unforeseeable. We fmd that such a limitation
on the phrase "change of circumstances"
was also, therefore, not contemplated by the
Ohio Legislature.

{¶ 22) Our view of the legislature's intent
undoubtedly broadens the trial court's authority to
modify a support order. Giving the trial court greater
authority to review a party's request for modification
of spousal support (or accept jurisdiction) pursuant to
this Court's interpretation of the term "any" is
consistent with prior case law that has held that a trial
court has broad discretion in determining whether
spousal support should be awarded, and the amount
to be awarded. See Mottice. 118 Ohio App.3d at 735,

693 N E 2d '1 i79•Schultz 110 Ohio App 3d at 724,
675 N.E.2d <55. This Court, therefore, finds merit in
Appellant's' argument that "[b]y requiring-as a
jurisdictional prerequisite-that the change of
circumstances be 'substantial' or `drastic' this court's
prior rulings unduly impair[s] the discretion which
the legislature intended to confer upon the trial
courts."

*7 {¶ 23} In sum, we find that the holding in

Leighner remains good law witk respect to the two-
part analysis that should be applied when a trial court
is asked to modify an existing spousal support order.

However, the Leighner defmition of "change of
circtnnstances" is no longer the appropriate standard
in detetmining whether a trial court has the
jurisdiction to modify a support order. The term
"any," as it is used in R.C. 3105.18(F), does not mean
"substantial" or "drastic.". In reviewing a party's
request to modify a spousal support, the trial court
need only determine whether a change has occurred
in the party's economic.status (i.e., an increase or
decrease in wages, salary, living expenses, or medical
expenses) after the spousal support order was entered
into. The change could have less than a significant
effect on the party's economic status; it is within the
discretion of the trial court to decide whether a
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FN4. We note that existing guidelines
regarding the filing of frivolous pleadings
are necessarily incorporated into the change
of circumstances analysis. Moreover, it
cannot reasonably be said that the Ohio
Legislature's use of the word "any" change
was contemplated to mean any nominal
change or to condone the filing of frivolous
pleadings merely for the purpose of
harassment.

jZj{¶ 24) Because this Court finds that the standard
for determining whether the trial court has the
authority to modify an existing support order
pursuant to R.C. 3105.18(E) is a showing that there
has been "any increase or involuntary decrease in the
party's wages, salary, bonuses, living expenses, or
medical expenses," we find that the trial court erred
in holding that "there has been no change in
circumstances that the parties should not have
contemplated at the time of the divorce."The
evidence presented at the hearing held on October 25,
2002, showed that Appellee's salary increased from
$84,696 a year to $134,889 a year. Appellant's salary
increased from $16,000 a year, which was imputed to
her via a worksheet at the time of the divorce, to
$25,746 a year. The parties' also testified that Laura
was no longer living with Appellant, but with her
sister in a condominium supplied by Appellee. These
changes may not be considered "substantial" or
"drastic" or unforeseen as was required by Leighner,
but they most certainly qualify as "any" increase or
involuntary decrease in the parties' economic status.
As such, we find that the trial court had jurisdiction
to modify the spousal support order because a change
of circumstances had occurred pursuant to R.C.
3105 . 18(E) and (F). This is not to say, however, that
the trial court should have modified the spousal
support order. The trial court never addressed the
second step of the Leighner two-part analysis once it
concluded that there was no change of circumstances.
This matter should be addressed by the trial court on
remand, and in considering whether a modification of
spousal support is watranted the trial court must
remember to consider the factors listed in R.C.
3105.18(C).

{¶ 25} Appellant's assignment of error is well taken.

III
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{¶ 26} Appellant's sole assignment of error is
sustained. The judgment of the trial court is reversed
and the cause remanded for proceedings consistent
with this opinion:

*8 Judgment reversed, and cause remanded.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County
of Sumniit, State of Ohio, to carry this judgment into
execution. A certified copy of this joumal entry shall
constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it
shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall
begin to mn. Ann.R. 22(E). The Clerk of the Court of
Appeals is instructed to mail a notice of entry of this
judgment to the parties and to make a notation of the
mailing in the docket, pursuant to Ap .o R. 30.

Costs taxed to Appellee.

Exceptions.

BAIRD and BATCHELDER. JJ., concur.
Ohio App. 9 Dist.,2004.
Kingsolver v. Kingsolver
Not Reported in N.E.2d, 2004 WL 1620723 (Ohio
App. 9 Dist.), 2004 -Ohio- 3844

END OF DOCUMENT
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OPINION
CYNTHIA WESTCOTT RICE, J.
*1 {¶ 1} Appellant, Jeffrey Buchal, appeals from the
judgment entry of the Lake County Court of
Common Pleas, Domestic Relations Division
denying his motion to modify spousal support and
establish a termination date of his obligation. Upon
review, we fmd the trial court did not abuse its
discretion and therefore we affirm.

{¶ 2} The parties to the instant appeal were divorced
via fmal decree on September 15, 2000. As part of
the final decree, appellant was ordered to pay
appellee $1,000 per month in spousal suppott. The
judgment entry did not establish a termination date of
the support, but did reserve jurisdiction to modify the
order.

{¶ 3} On May 4, 2004, appellant filed a motion to
modify spousal support based upon a change in his
financial circumstances; appellant also moved the
court to establish a termination date. On September
29, 2004, a hearing was held before the magistrate
during which a host of exhibits detailing, inter al.;1be
parties' relative financial positions. On November 2,
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2004, the magistrate filed his decision and
determined appellant's support obligation should be
reduced to $800 per month. However, the magistrate
declined to provide a date on which appellant's
support obligation would be terminated.

{¶ 4} Both parties filed objections to the magistrate's
decision. On May 23, 2005, after considering all the
evidence, the trial court rejected the magistrate's
decision reducing the amount of spousal support but
adopted the magistrate's decision refusing to establish
a termination date. From this judgment entry,
appellant now appeals and assigns two errors for our
review:

{¶ 5} "[1.] The trial court erred in determining that
Mr. Buchal was not entitled to a modification of his
spousal support obligation.

{¶ 6} "[2.] The trial court erred in failing to set forth
a date for termination of Mr. Buchal's spousal
support obligation."

(¶ 7} A trial court's decision to adopt, reject, or
modify a magistrate's decision will not be reversed
absent an abuse of discretion. Bandish v. Bandish,
11th Dist. No.2002-G-2489, 2004-Ohio-3544, at ¶
13. An abuse of discretion is more than an error of
law or judgment; it implies the court, in rendering its
decision, harbored an unreasonable, arbitrary or
unconscionable attitude. Blakemore Y. Blakemore

(1983) , 5 Ohio St 3d 217. 219.

{¶ 8} According to R.C. 3105.18(E), a trial court
may not modify an award of spousal support in a
divorce decree unless the circumstances of either
party have changed and the decree of divorce
specifieally contains a jurisdictional reservation
authorizing the ntodification. See, Wantz v. Wantz
(Mar. 23, 2001), 11th Dist. No. 99-G-2258, 2001
Ohio App. LEXIS 1386, 5. A change in
circumstances is defined as, but is not limited to "any
increase or involuntary decrease in the party's wages,
salary, bonuses, living expenses, or medical
expenses." R.C. 3105.18(F).

{¶ 9) Once a court has determined a change of
circumstances exists, the moving party still bears the
burden of demonstrating the current support awai•d is
no longer appropriate and reasonable. See, R.C.
3105.18(C); Reveal v Reveal 154 Ohio App.3d 758,
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2003-Ohio-5335, at 1 14. In deciding whether the
movant has met his or her burden, the court "re-
examines the existing award in light of the changed
circumstances.^ Gallo v, Gallo, l lth Dist. No.2004-
L-193, 2006-Ohio-873, at 17.

*2 {¶ 10) Under his first assignment of error,
appellant initially argues the trial court erred by
requiring a"substantial" change in circumstances as a
condition precedent to modifying the spousal support
order.

{¶ 11) In its judgment entry, the trial court utilized
the following statement of law to guide its analysis:

{¶ 121 "`a trial court may modify an award of
spousal support if there has been a substantial change
in the circumstances of one or both of the parties. The
change in circumstances must not have been
contemplated at the time of the existing award"
DeChristefero v. DeChristefero, l lth Dist. No.2002-
T-0021, 2003-Ohio-2234. at ¶ 13.

{¶ 13) As a result, the trial court rejected the
magistrate's decision that there had been "a
significant change in circumstances to warrant
reduction of the spousal support herein pursuant to
O.R.C 3105.18(Pl."

{¶ 14} We first note that a finding of a°significanY'
or "substantial" change of circumstance is neither
necessary nor sufficient to support a modification of
a spousal award pursuant to R C.3105.18(B).F"' In
this respect, appellant's argument has merit.
However, an error of this dimension is only
reversible if the record demonstrates the trial court
abused its discretion in arriving at its conclusion.
That is, if, after observing the proper legal
requirements, the record demonstrates the trial court's
decision was reasonable in light of the evidence, we
have no choice but to affirm its decision.

FNI. In DeChristefero, this court held that
the evidence put forth at the trial court
demonstrated a "substantial" change in
circumstances which, under those facts,
justified modification of spousal support.
However, other cases, including additional
authority in this District, have held the
change need not be substantial. See, Davis v.
Davis (Mar. 31, 2000), 11th Dist. No. 98-P-
0122, 2000 Ohio App. LEXIS 1443, 8-9;
Wantz, supra; Kingsolver v. Kingsolver, 9th
Dist. No. 21773, 2004-Ohio-3844• Tsai v.
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Tiern. 162 Ohio App.3d 89, 2004-Ohio-3520,
at4¶ 18-19.

{¶ 15} That said, appellant maintains he put forth
sufficient evidence of an involuntary decrease in his
salary and therefore experienced a statutory change in
circumstances pursuant to R.C. 3105.18(F). We
disagree,

{¶ 16} Appellant testified that his income at the time
of the divorce was greater than that at the time of the
hearing because he was able to work regular
overtime. After the divorce, however, he transferred
departments at his place of employment. Appellant
was led to believe his new position would afford him
nearly "unlimited overtime." It did not and at the
time of the hearing, his company ceased offering
overtime to his department.

{¶ 17) These circumstances notwithstanding,
appellant also testified he had turned down overtime
in a separate department "which [he did not] like
working for." Accordingly, the evidence
demonstrates appellant could have worked overtime
but voluntarily declined the offers. As such, the court
could reasonably infer appellant's income decrease
was a result of his voluntary acts or omissions.
Therefore, the trial court did not abuse its discretion
when it found appellant failed to show a change of
circumstances pursuant to R.C. 3105.18(F).

{¶ 181 Next, appellant argues the trial court erred in
failing to fmd he suffered a sufficient change in
income to warrant a modification of his spousal
support obligation. As indicated above, were
appellant's decrease in income involuntary, any
change would suffice to show a change in
circumstances. Because the evidence demonstrated
appellant voluntarily declined overtime which would
have placed him in a better financial position, his
change in income was insufficient to warrant a
modification. Moreover, while appellant did
experience a decrease in his income since the
divorce, the evidence demonstrated appellee's
household income was still only one-third that of
appellant's. The court carefully considered appellant's
change of income in light of all other evidence and
determined the decrease in question was not
sufficient to merit a change of circumstance such that
the original support should be modified. We do not
believe this decision was unreasonable. Appellant's
argument is unavailing.

*3 {¶ 19) However, assuming appellant ptt forth
sufficient evidence to demonstrate a change of
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circumstances, we believe he still failed to meet his
burden of showing a modification would be
reasonable and appropriate pursuant to the factors set
forth under R .(^.. 3105.18(C)(1).F""

FN2. Appellant asserts the appropriate
metric for evaluating a motion to modify
spousal support isnecessity. In this respect,
appellant argues appellee would not need his
spousal support if she was not supporting
their thirty-four year old son who does not
work and lives with appellee without
contributing to household expenses.
Appellant's statement of the law is the
relevant question is whether the support
order under consideration is appropriate and
reasonable under the circumstances. See,
R.C. 3105.18(C); see, also, DeChristefero,
supra, at ¶ 15. inaccurate. While need is a
factor to consider, the relevant question is
whether the support order under
consideration is appropriate and reasonable
under the c'vcumstances. See, R.C.
3105.18(C); see, also, DeChristefero, supra,
at 15.

{¶ 20) To wit; after considering the factors set forth
under RC 3105.18(C)(1), the court determined:

{¶ 21} "The parties' marriage had a duration of
ahnost 32 years. Herein, it was clearly contemplated
at the time of the divorce that Wife's modest
mortgage payment of $213.00 per month would end
in a couple of years. Husband received the income
producing assets in the divorce; Wife received the
marital house and its equity. Further, even with
Husband choosing to decline whatever 'minimal'
overtime he has been offered in the last few years, his
W-2 income in 2002 and 2003 is more than three
times that of Wife's. Thus, his retirement
contributions to his plan are at a higher rate than
Wife's.

{¶22}°°***

{¶ 23) "Accordingly, the Court does not find that
Husband has sustained his burden of proof for the
modification of the spousal support The Court
rejects the Magistrate's Decision filed November 2,
2004 and finds the Husbands objections are not well-
taken and are denied."

{¶ 24) We again underscore that a trial court enjoys
considerable discretion in determining whether an
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existing spousal support order should be modified.
Mottice v. Mottice (1997), 118 Ohio App.3d 731,
735. Accordingly, where the trial court's judgment is
reasonable and supported by the evidence, an
appellate court is not free to substitute its judgment
for that of the trial court. Berk v. Matthews (1990). 53
Ohio St 3d 161, 169. Here, the trial court's judgment
is supported by the evidence and is neither arbitrary
nor unreasonable. Thus, appellant's first assignment
of error is without merit.

{¶ 251 Under his second assignment of error
appelfant contends the trial court erred in failing to
set forth a termination date for his spousal support
obligation.

{¶ 26} In Kunkle v Kunkle (1990) 51 Ohio St.3d
64 paragraph one of the syllabus, the Supreme Court
of Ohio held "[e]xcept in cases involving a marriage
of long duration * * * an award of sustenance
alimony should provide for termination of the
award." Moreover, this court has stated that "wlien a
trial court is modifying a spousal support order, it
should also consider whether a termination date of
spousal support should be established." Gri^th v.
Grijfi'th (June 17, 1994), 11th Dist. No. 93-G-1778,
1994 Ohio App. LEXIS 2664, at 12. However,
"establishing a termination date for spousal support is
not mandatory." Id.

{¶ 27) Here, the trial court considered establishing a
termination date pursuant to appellant's motion.
However, the court declined to do so. In support of
its decision, the trial court emphasized the lengthy
duration of the marriage (thirty-two years).
Moreover, the evidence demonstrated appellee was
fifty-six at the time of the hearing and worked full-
time for $8 an hour. Although some of appellee's
income was directed at supporting the couple's thirty-
four year old son, the court indicated appellee could
spend her spousal support in any way she desired.
'fhe court ultimately held appellant's desire for
certainty in his personal fmancial planning does not
supersede the propriety of the support award.

*4 {¶ 28) Under the circumstances; the court was
not required to set forth a termination date. The court
decided not to do so and set forth its reasons for
declining appellant's request in its judgment entry.
Accordingly, we do not believe the trial court abused
its discretion. Appellant's second assignment of error
is without metit.

{¶ 291 For the foregoing reasons, appellant's
assignments of error are not well taken and the
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decision of the Lake County Court of Conunon Pleas,
Domestic Relations Division, is therefore affirmed.

DONALD R. FORD P.J., and COLLEEM M.
O'TOOLE, J., concur.
Ohio App. 11 Dist.,2006.
Buchal v. Buchal
Slip Copy, 2006 WL 2105508 (Ohio App. 11 Dist.),
2006 -Ohio- 3879

END OF DOCUMENT
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Cassidy v. Cassidy
Ohio App. 4 Dist.,2005.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Fourth District, Pike
County.

Regina L. CASSIDY, Plaintiff-Appellee,
V.

George R. CASSIDY, Defendant-Appellant.
No. 03CA721.

June 17, 2005.

Backgroundi Former wife Sled motion asking that
former husband be held in contempt for failure to pay
attorney fees and repair costs as set forth in judgment
granting divorce. Former husband filed motion for
modification of child support, and former wife filed
motion for modification of spousal support. The
Comt of Common Pleas, Pike County, Case No.
03CA721, found former husband in contempt,
extended spousal support, and refused to consider
child support issues. Former husband appealed.

Holdings: The Court of Appeals, Harsha, J., held
that:

(I) trial court's refusal to consider child support
issues did not amount to deviation from child support
guidelines;

(2) trial court abused its discretion in refusing to
consider child support issues until former husband's
spousal support arrearages were at zero;

(3) remand for clarification of contempt order was
required; and

(4) trial court's fmdings were insufficient to support
its extension of spousal support.

Reversed and remanded.

LU Divorce 134 C^_-?278.1

Page I

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
1341078 Appeal

134k278.1 k. In General. Most Cited Cases
Court of Appeals was entitled to accept former
husband's statement of facts and issues, on his appeal
fro n trial court's order finding him in contempt of
court, extending spousal support, and declining to
consider cliild support issues, and to reverse if former
husband's brief. reasonably appeared to sustain
reversal, where former wife filed no appellate brief
and made no other appearance. Rules App.Proc.,
Rule18C.

121 Child Support 76E ^187

76E Child Support
76EV Proceedings

76EV A In General
76Ek186 Pleading

76Ek187 k. In General. Most Cited
Cases
Former husband's motion for modification of child
support was actually motion to establish child
support, where no child support order was in place at
time of filing of motion.

131 Child Support 76E C;^148

76E Child Support
76EIV Amount and Incidents of Award

76Ek148 k. Exceptions and Deviations from
Guidelines in General. Most Cited Cases
Trial court's refusal to consider child support issues,
in post judgment proceedings in divorce action, did
not amount to deviation from child support
guidelines, where trial court did not first consider
guideline amount of child support. R.C. $ 3119.22.

f41 Child Support 76E ^188

76E Child Support
76EV Proceedings

76EV A In General
76Ek186 Pleading

76Ek188 k. Issues, Proof, and Variance.
Most Cited Cases
Trial court abused its discretion, in post-judgment
proceedings in action for divorce, in refusing to
consider child support issues until husband's spousal
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support arrearages were at zero, where no evidence
was presented, and no argument was made, indicating
that husband was in arrears on spousal support;
husband testified at hearing that he was current in his
spousal support payments and that he was capable of
continuing to make such payments at their present
level, wife testified at hearing and never indicated
that husband was behind in his spousal support
payments, and wife's trial brief did nbt claim that
husband was in arrears in his spousal support
obligation.

L1 Divorce 134 ^287

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

134k287 k. Determination and Disposition
of Questions. Most Cited Cases
Remand for clarification was required, on husband's
appeal from trial court's order holding him in civil
contempt for failing to pay wife's attomey fees and
certain repair costs, as required by judgment of
divorce, where husband claimed that such obligations
had been discharged in bankruptcy and trial court's
decision did not state that such obligations were
either not discharged or nondischargeable support
obligations, or otherwise indicate any basis for its
decision to hold husband in contempt. I 1 U.S.C.A. fi
523(a)(5), 524 a.

161 Divorce134 C^247

134 Divorce
134V Alimony,

Property
134230 Permanent Alimony

134k247 k. Commencement
Termination. Most Cited Cases

Allowances, and Disposition of

and

Trial court's findings were insufficient to support its
extension of spousal support past period provided for
in judgment of divorce, especially in absence of any
clear evidence of change in circumstance, where
court did not identify change of circumstances giving
rise to modification or explain why its one-year
extension of spousal support was appropriate and
reasonable. R.C. & 3105.18(E).

Michele R. Rout, Chillicothe, Ohio, for appellant.

DE'CISIONAND .7UDGMENT ENTRY
HARSHA, J.F''

Page 2

FNl. This case was originally assigned to
former Judge David T. Evans. It was
reassigned to Judge Harsha on March 9,
2005.

*1 {¶ 1} George Cassidy appeals from a Pike
County Common Pleas Court decision that (1) found
him in contempt of court for failing to pay his ex-
wife's attomey's fees and van repair costs; (2) refused
to enter a child support order; and (3) extended.
spousal support for an additional year. First, he
argues that the trial court camtot hold him in
contempt for failing to pay the attomey's fees and
repair costs because the debts were discharged in
bankruptcy. Clearly, if these debts were discharged in
bankruptcy, then Mr. Cassidy could not be held in
contempt for failing to pay them. Thus, in holding
W. Cassidy in contempt, the court must have found
either (1) that he did not receive a discharge or (2)
that the debts were nondischargeable. Unfortunately,
the court's decision does not indicate any basis for its
contempt finding. Without knowing the reason
behind the court's decision, we cannot engage in a
meaningful review of it. Thus, we remand this matter
for further clarification.

(¶ 2) Second, Mr. Cassidy argues that the trial court
erred in refusing to enter a child support order as a
sanction for his purported failure to meet his spousal
support obligations. He argues there is no evidence to
support the court's finding that fle was in arrears on
his spousal support obligation. Furthermore, he
argues that even if he was behind in his spousal
support payments, this would not justify the court's
refusal to enter a child support order. In its decision,
the trial court stated that it would not issue a child
support order until Mr. Cassidy's "spousal support
arrears are at zero."However, we have reviewed the
record and can find no evidence to support the court's
finding that Mr. Cassidy was in arrears on his spousal
support obligation. Thus, we reverse this portion of
the court's judgment without the necessity of
addressing the "linkage" issue and remand for further
proceedings.

{¶ 3} Finally, Mr. Cassidy argues that the trial court
erred in modifying spousal support since Ms. Cassidy
failed to establish a change in the circumstances of
either party. When ruling on a motion to modify
spousal support, a trial court must set forth-,the basis
for its decision with enough detail to allow for proper
appellate review. In this case, the court offered no
explanation for its decision to modify spousal
support. In particular, it failed to identify the change
of circumstances that gave rise to the modification.
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We will not search the record in this matter to see if it
suppotts a fmding that the court failed to make. As
there is no clear evidence of a change in
circumstances and the court failed to make a finding
that there had been a change of circumstances, we
reverse the court's judgment.

{¶ 4} George and Regina Cassidy married in 1982.
Eighteen years later, in October 2000, the Pike
County Common Pleas Court granted the couple a
divorce. The court awarded the couple split custody
of their two children and ordered Mr. Cassidy to pay
$328 per month in child support. The court also
ordered Mr. Cassidy to pay Ms. Cassidy spousal
support in the amount of $400 per month for a period
of five years. As for the other orders in the divorce
decree, only two are relevant here: (1) the court
ordered Mr. Cassidy to pay one-half of Ms. Cassidy's
attorney's fees and (2) the court ordered Mr. Cassidy
to reimburse Ms. Cassidy for the cost of repairing her
van.

*2 {¶ 5} In January 2001, Ms. Cassidy filed a
motion asking the trial court to hold Mr. Cassidy in
contempt for failing to pay her attotney's fees and
repair costs. One month later, Mr. Cassidy filed for
Chapter 7 bankruptcy. His bankruptcy petition
included the debts for the attorney's fees and van
repair costs on the schedule for unsecured nonpriority
creditors. After filing his petition, Mr. Cassidy
notified the trial court of his bankruptcy and invoked
the automatic stay provisions of Section 362. Title
11. U.S.Code.

{¶ 6) Subsequently, Mr. Cassidy filed a motion
seeking to modify the child support order. He noted
that the couple's oldest child, i.e., the child in Ms.
Cassidy's custody, was now emancipated. He stated
that although the child support enforcement agency
had terminated the earlier child support order, it had
not instituted a new order for the remaining minor
child. He asked the trial court to order Ms. Cassidy to
pay child support for the miuor child in bis custody.

{¶ 7). Three months later, Ms. Cassidy filed a motion
seeking to modify the courPs spousal support order.
She alleged that there had been a substantial change
of circumstances sufficient to warrant modification of
the order. However, she did not elaborate on the
nature of those circumstances.

{¶ 8) The trial court held a hearing on the parties'
motions in April 2002. At the hearing, Mr. Cassidy
admitted that he had not paid Ms. Cassidy's attomey's
fees or van repair costs. However, he claimed that the

debts were discharged in bankruptcy.
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{¶ 9} Ms. Cassidy also testified at the hearing. She
stated that she.has worked as an occupational therapy
assistant for the past four and a half years and
recently received a slight increase in pay.
Additionally, she testified that she recently enrolled
in college part time. She testified that it will take
about four years for her to complete her schooling. At
the hearing, she admitted that her financial situation
has not changed with the exception of her school-
related expenses, such as tuition and books.

{¶ 10} Following the hearing, the parties submitted
written arguments on the various motions. In
November 2002, the court issued a conclusory
decision in which it (1) found Mr. Cassidy in
contempt of court; (2) extended the spousal support
order for an additional year; and (3) refused to
consider the issue of child support "until [Mr.
Cassidy] has no arrearages in support."The trial court
directed Ms. Cassidy's attorney to prepare an entry
setting forth the decision. For the next year, the
parties argued about the contents of the entry.
Finally, in November 2003, the court signed an entry
fmalizing its earGer decision. Mr. Cassidy now
appeals, raising the following assignments of error:
ASSIGNMENT OF ERROR NO. I
The trial court erred in failing to order child support
for the care and maintenance of the parties' minor
child.
ASSIGNMENT OF ERROR NO. 2
*3 The trial court erred in finding the defendant in
contempt for failing to pay debt which had been
discharged in bankruptcy.
ASSIGNMENT OF ERROR NO. 3
The trial court erred in ordering the defendant to pay
the attomey fees relative to the plaintiffs motion.
ASSIGNMENT OF ERROR NO. 4
The trial court erred in sentencing the defendant to 30
days in jail.
ASSIGNMENT OF ERROR NO. 5
The trial court erred in its purge order.
ASSIGNMENT OF ERROR NO. 6
The trial court erred in granting both judgment and
ordering that said judgment be paid by wage
withholding in the amount of $500 . 00 per month.
ASSIGNMENT OF ERROR NO. 7
The trial court erred in extending spousal suppoit.

fI I (¶ 11) Because Ms. Cassidy has failed to file an
appellate brief or otherwise make an appearance in
this appeal, we may accept Mr. Cassidy's statement
of the facts and issues as correct and reverse the

0 2007 Thomson/West. No Claim to Orig. U.S. Govt Works. „ 000141



Not Reported in N.E.2d
Not Reported in N.E.2d, 2005 WL 1492000 (Ohio App. 4 Dist.), 2005 -Ohio- 3199
(Cite as: Not Reported in N.E.2d)

judgment if his, brief reasonably appears to sustain case.
such action. See App.R. 18 C. However, in the
interest of justice, we will review the merits of each
assignment of error.

{¶ 12} In his first assignment of error, Mr. Cassidy
contends the trial court erred by failing to enter a
child support order. He characterizes this failure to
make an award as an improper deviation from the
child support guidelines because the court failed to
make the findings required for a deviation. Mr.
Cassidy also contends that there is no evidence in the
record to support the court's finding that he was
behind in his spousal support payments. Furthermore,
he argues that even if he was behind in his spousal
support payments, this would not justify a deviation
in the child support amount.

{¶ 13) When reviewing child support issues, we
apply an abuse of discretion standard. See Booth v.
Booth (1989), 44 Ohio St3d 142, 144, 541 N.E.2d
1028. An abuse of discretion involves more than an
error of law or judgment, it connotes an attitude on
the part of the court that is unreasonable,
unconscionable, or arbitrary. See Howland v. Purdue
Pharma L.P. 104 Ohio St.3d 584, 589. 2004-Ohio-
6552 821 N.E.2d 141:Blakemore v. Blakemore
(1983), 5 Ohio St.3d 217, 218,450 N.E.2d 1140.

2 3{¶ 14) Before addressing Mr. Cassidy's
arguments; we address two related matters. First,
although Mr. Cassidy filed a motion to modify child
support, his motion reveals that there was no child
support order in place at the time. Therefore, Mr.
Cassidy's motion is more properly viewed as a
motion to establish child support, rather than a
motion to modify it. Second, Mr. Cassidy treats the
trial court's decision as a deviation from the child
support guidelines. However, we do not view the
court's decision this way. In order to deviate from the
child support guidelines, a court must first consider
the guideline amount of child suppott. See R.C.
3119.22 2That did not happen here. Instead, the
trial court refused to consider the issue of child
support until Mr. Cassidy's "spousal support arrears
are at zero."

FN2. Mr. Cassidy's brief cites to R.C.
3113.215, the former version of the cbild
support statute. R.C. 3113.215 was repealed,
effective March 22, 2001, and replaced with
R.C. 3119.01 et seq. Because Mr. Cassidy
filed his motion after the new statutes took
effect, we apply those statutes in the present
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*4 j4j{¶ 15) After reviewing the record, we
conclude that there is no evidence to support the
court's finding that Mr. Cassidy was in arrears on his
spousal support obligation. At the hearing, Mr.
Cassidy indicated that he was current in his spousal
support payments. Moreover, he testified that he was
capable of continuing to pay $400 per month in
spousal support. Ms. Cassidy also testified at the
hearing. At no time during her testimony did she
indicate that Mr. Cfissidy was behind in his spousal
support payments. Moreover, Ms. Cassidy's trial brief
does not claim that Mr. Cassidy was in arrears in his
spousal support obligation.

{¶ 16) Two and a half weeks before the trial court
made its decision in this case,F' Mr. Cassidy filed a
motion seeking to terminate spousal support.
Attached to his motion was an at3'idavit in which he
stated that he was now unemployed and could no
longer afford to pay spousal support. This motion is
the only possible thing in the record upon which the
court could have based its finding. However, there is
no evidence indicating that Mr. Cassidy had ceased
paying his spousal support. For all we know, Mr.
Cassidy could have continued paying his spousal
support obligation while awaiting the court's ruling
on his motion.

FN3. We are referring to the conclusory
decision filed in November 2002, not the
judgment entry filed in November 2003. The
judgment entry filed in 2003 merely sets
forth the fuidings in this earlier decision

{¶ 17) As the record in this case is devoid of any
evidence indicating that Mr. , Cassidy was in arrears
on his spousal support obligation, we conclude the
trial court abused its discretion when it refused to
consider the issue of child suppott.

{¶ 181 Moreover, we have serious concerns about
the appropriateness of refusing to enter a child
support order because of an arrearage in spousal
support Spousal support and child support are
separate and discrete matters. The purpose of spousal
support is to provide for the financial needs of the ex-
spouse, while the purpose of child support is for
support of the child. By refusing to enter a child
support order because the obligee-is in arrears on-his
or her spousal support obligation, a court does a
disservice to the child. However, our resolution of
W. Cassidy's argument makes it unnecessary for us
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to actually determine whether a court could refuse to
enter a child support order if the obligee is behind in
his spousal support payments to the obligor.
Accoidingly, we sustain Mr. Cassidy's assignment of
error, reverse this portion of the court's judgment, and
remand for further proceedings:

{¶ 19} In his second assignment of error, Mr.
Cassidy argues the trial court erred in finding him in
contempt of court. A trial court possesses broad
discretion in contempt proceedings. See Denovchek
v Bd of Ti-umbul! Ctti Cominrs. (1988), 36 Ohio
St:3d 14, 16. 520 N.E.2d 1362. Thus, we will not
reverse a trial court's fmding of contempt unless the
court abused its discretion. State ex rel. Ventrone v.
Birkel (1981). 65 Ohio St.2d 10. 11, 417 N.E.2d
1249. As noted above, an abuse of discretion
involves more than an error of judgment; it implies
that the court's attitude is unreasonable,
unconscionable, or arbitrary. Blakemore 5 Ohio
St.3d at 218, 450 N.E.2d 1140. When applying the
abuse of discretion standard, we are not free to
substitute our judgment for that of the trial court. In
re Jane Doe 1(1991). 57 Ohio St.3d 135, 138, 566
N.E.2d 1181 , citing Berk v. Matthews (1990), 53
Ohio St.3d 161 559 N.E.2d 1301.

*5 {¶ 20) Contempt of court is a disregard of, or
disobedience to, an order or contrnand of judicial
authority. First Bank of Marietta v. Mascrete Inc.
(1998) 125 Ohio App.3d 257, 263, 708 N.E.2d 262,
Courts may characterize contempt as either criminal
or civil. See State ex rel. Corn v. Russa 90 Ohio
St.3d 551, 554. 2001-Ohio-15, 740 N.E.2d 265. The
distinction depends largely upon the character and
purpose of the sanction imposed. See Brown v.
Execut'rve 200, Inc. (1980), 64 Ohio St.2d 250. 253,
416 N.E.2d 610. Criminal contempt sanctions are
punitive in nature and are designed to vindicate the
authority of the court. Russo , 90 Ohio St.3d at 555,
740 N.E.2d 265. Civil contempt sanctions, on the
other hand, are remedial or coercive in nature and are
for the benefit of the complainant. Brown_ A sanction
for civil contempt must allow the contenmor an
opportunity to purge him or herself of contempt. See
CarroIl v Dettv (1996), 113 Ohio Aon.3d 708 712
681 N.E.2d 1383. Thus, "[t]he contenmor is said to
carry the keys of his prison in his own
pocket"Brown.

fS{¶ 21) Here, the court found Mr. Cassidy in civil
contempt for failing to pay Ms. Cassidy's attorttey's
fees and van repair costs. Mr. Cassidy argues that the
court erred by finding him in contempt for failing to
pay these debts because they were discharged in
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batilavptcy.

(Q 22} A discharge in bankruptcy generally relieves
a debtor of the responsibility to pay his or her
outstanding debts. Certain fmancial obligations,
however, are excepted from discharge, including:
(5) [any debt] to a spouse, former spouse, or child of
the debtor, for alimony to, maintenance for, or
support of such spouse or child, in connection with a
separation agreement, divorce decree or other order
of a court of record *** but not to the extent that-
***

(B) such debt utcludes a liability designated as
alimony, niaintenance, or support, mfless such
liability is actually in the nature of alimony,
maintenance, or support;

(15) [any debt] not of the kind described in paragraph
(5) that is incurred by the debtor in the course of a
divorce of separation or in cotmection with a
separation agreement, divorce decree or other order
of a court of record * * * unless-
(A) the debtor does not have the ability to pay such
debt from income or property of the debtor not
reasonably necessary to be expended for the
maintenance or support of the debtor of a dependent
of the debtor * * *; or
(B) discharging such debt would result in a benefit to
the debtor that outweighs the detrimental
consequences to a spouse, former spouse, or child of
the debtor; * * *.

Section 523(a), Title 11, U.S.Code. As for the
exception in paragraph (15), Section 523(c)(1), Title
11, U.S.Code provides that "the debtor shall be
discharged from a debt of a kind specified in
paragraph * * * (15) of subsection (a) of this section,
unless, on request of the creditor to whom such debt
is owed, and after notice and a hearing, the court
determines such debt to be excepted from discharge
under paragraph * * * (15) * * * of subsection (a) of
this section."

*6 {¶ 23) Mr. Cassidy stated at the hearing that he
had received a discharge in bankruptcy. Likewise, his
attorney informed the court that he had received a
discharge. However, Mr. Cassidy provided no
documentary evidence of his discharge. At the
hearing, the parties stipulated to the admission of the
entire bankruptcy proceeding and W. Cassidy's
attomey stated that she would provide the court with
a copy of the record. However, there is no indication
that the trial court ever received a copy of the
proceedings. Thus, the only evidence of Mr.
Cassidy's discharge is his testimony to that effect.
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{¶ 24} Although the trial court found Mr. Cassidy in
contempt of court, it gave no reason for its finding.
Furthermore, the court's decision does not address
Mr. Cassidy's claim that the debts at issue had been
discharged in bankruptcy. Clearly, if the debts were
discharged in bankruptcy, then Mr. Cassidy could not
be held in contempt for failing to pay them. See
Section 524(a), Title 11, U.S.Code. See, also,
Brodnax v. Brodnax (Aug. 21, 1990), Franklin AM,
No. 90AP-133.Thus, to hold Mr. Cassidy in
contempt, the couit would had to have found either
(1) that Mr. Cassidy did not receive a discharge in the
bankruptcy proceeding or (2) that these specific debts
were nondischargeable because they were in the
nature of alimony, maintenance, or support, see
Section 523(a)(5), Title 11, U.S.Code (State and
federal courts have concurrent jurisdiction to
determine whether debts are nondischargable support
obligations under Section 523(a)(5), Title 11,
U.S.Code.Barnett v. Barnett (1984), 9 Ohio St.3d 47,
49, 458 N.E.2d 834). Unfortunately, the trial court's
decision does not indicate any basis for the decision.
Moreover, we refuse to speculate about the reason for
the court's decision. Because the court's decision does
not allow for meaningful appellate review, we
remand this matter for clarification.

{¶ 25} Mr. Cassidy's next four assignments of error
challenge the contempt sanctions imposed by the
court. However, since we have remanded the
contempt matter for clarification of the court's
decision, we need not address these assignments of
error at this time.

f61{1 26} In his final assignment of error, Mr.
Cassidy contends the court erred in extending the
spousal support order for an additional year since Ms.
Cassidy failed to present any evidence to justify
modification of the award. Specifically, he argues
that she failed to establish a change in the
circumstances of either paity.

{¶ 27} A trial court has broad discretion in
establishing and modifying a spousal support award.
See Schultz v. Schultz (1996), 110 Ohio App.3d 715,
724, 675 N.E.2d 55. Thus, we will not reverse a
spousal support award absent an abuse of discretion.
Id An abuse of discretion involves more than an
error of law or judgment; it connotes an attitude on
the part of the court that is unreasonable,
unconscionable, or arbitrary. Blakemore. 5 Ohio
St.3d at 218 450 N.E.2d 1140.

*7 {¶ 28} Under R.C. 3105.18(El, a court that enters
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a divorce decree lacks jurisdiction to modify the
amount or terms of spousal support unless (1) the
divorce decree contains a provision specifically
authorizing the court to modify the spousal support
order and (2) the court determines that the
circumstances of either party have changed. In the
present case, the trial court specifically retained
jurisdiction to modify its spousal support order.

{¶ 29} In determining whether to modify spousal
support, the trial court engages in a two-step analysis.
See Kucmanic v. Kucmanic (1997), 119 Ohio App.3d-
609, 613 695 N.E.2d 1205. First, the court must.
determine whether there has been a change in the
circumstances of either party. R.C 3105.18E}.
Second, if the court determines that a change of
circumstances exists, it must then determine the
amount of spousal support that is appropriate and
reasonable. See Failan, v Failang (190996), 1Ohio
ADn 3d 543, 548-49, 672 N E.2d 730.

{¶ 30} When ruling on a motion to modify spousal
support, a trial court must set forth the basis for its
decision with enough detail to allow proper appellate
review. See Graham v. Graham (1994), 98 Ohio
App 3d 396, 399-400, 648 N.E.2d 850. See, also,
Smith v. Smith (June 29, 1999), Scioto App. No.
98CA2615.In the present case, the trial court did not
set forth the basis for its decision to modify spousal
support nor did it specifically find a change in
circumstances. The court's judgment entry simply
states: "The Court ORDERS defendant's spousal
support obligation of $400.00 per month shall be
modified as follows. The order shall be extended
through October 4, 2006, rather than terminating on
October 4, 2005."Thus, the decision does not identify
the change of circumstances that gave rise to the
modification. Nor does it explain why a one-year
extension of spousal support is appropriate and
reasonable. We will not glean the record in this
matter to see if it supports a finding that the comt
failed to make.

{¶ 31} Because there is no clear evidence of a
change in circumstances, nor a finding of that
prerequisite, we conclude the court erred in
modifying the spousal support order. See R.C.
3105.18(E) (Stating that a court does not have
jurisdiction to modify the amount or terms of spousal
support "unless the court determines that the
circumstances of either party have changed ***.").
Accordingly; we reverse this portion of the court's
judgment.

{Q 32} In summary, we conclude that there is no
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evidence to support the court's finding that Mr.
Cassidy was in arrears on his spousal support
obligation and thus, the court erred in refusing to
enter a child support award. Additionally, we
conclude the court's decision on the contempt issue
does not allow for meaningful review. Finally, we
conclude that there is no finding or evidence of a
change in circumstances and thus, the court erred in
modifying spousal support. Accordingly, we reverse
the court's judgment and remand for further
proceedings.
*8 JUDGMENT REVERSED AND CAUSE
REIvIANDED.

JUDGMENTENTRY

It is ordered that the JUDGMENT BE REVERSED
AND CAUSE REMANDED and that Appellant
recover of Appellee costs herein taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
Court directing the Pike County Connnon Pleas
Court, Domestic Relations Division, to carry this
judgment into execution.

Any stay previously granted by this Court is hereby
terminated as of the date of this entry.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Anuellate Procedure. Exceptions.

ABELE, P.J. and MCFARLAND, J.: concur in
Judgment and Opinion.

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document
constitutes a fmal judgment entry and the time period
for further appeal commences from the date of filing
with the clerk.

Ohio App. 4 Dist.,2005.
Cassidy v. Cassidy
Not Reported in N.E.2d, 2005 WL 1492000 (Ohio
App. 4 Dist.), 2005 -Ohio- 3199

END OF DOCUMENT
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Friesen v. Friesen
Ohio App. 10 Dist.,2008.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEiGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio,Tenth District, Franklin
County.

Timothy H. FRIESEN, Plaintiff-Appellant,
V.

D[a]nise Kaye FRIESEN, Defendant-Appellee.
No. 07AP-110.

Decided March 6, 2008.

Appeal from the Franklin County Comt of Common
Pleas, Division of Domestic Relations.

John G. Neal, for appellant.
Freeman T. Eageson, for appellee.
WH[TESIDE, J.
*1 {¶ 1} Plaintiff-appellant, Timothy H. Friesen,
appeals from the judgment of the Franldin County
Court of Common Pleas, Division of Domestic
Relations, which overruled his Civ.R. 53 objections
to the magistrate's order. For the reasons that follow,
we reverse the trial court's judgment and remand for
fiuther proceedings.

(12) Plaintiff and defendant-appellee, Danise Kaye
Justice (fka Friesen), were married in 1971 and were
divorced pursuant to a February 25, 2000 "Agreed
Judgment Entry Decree of Divorce."Two children
were born out of the marriage; both were
emancipated at the time of the divorce.

{¶ 3} As pertinent here, the divorce decree awarded
plaintiff and defendant an accrued benefit of .50
percent of plaintiffs Central States Southeast and
Southwest Areas Pension Fund, to be valued as of
January 12, 2000, and ordered plaintiffs counsel to
prepare appropriate documentation to effectuate a
Qualified Domestic Relations Order ("QDRO") M to
that effect. For reasons not clear from the record, the
QDRO was not joumalized until April 10, 2006.
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FNl."A QDRO is a cuirent distribution of
the rights . in a retirement account that is
payable in the futrue, when the payee retires.
It is ordinarily issued subsequent to and
separate from the decree of divorce itself,
after the employer payor has approved its
terms as conforming with the particular
pension plan involved. A QDRO is,
therefore, merely an order in aid of
execution on the property division ordered
in the divorce decree."McKinnex v.
McKinney (2001). 142 Ohio App.3d 604,
608. -

(14) The divorce decree also ordered plaintiff to pay
50 percent of defendant's COBRA premium and to
pay spousal support of $1,869 per month plus
poundage until defendant's death, rentarriage, or
cohabitation with a member of the opposite sex. The
court retained jurisdiction to modify the amount or
terms of the spousal support award.

{¶ 51 On December 27, 2005, defendant moved the
court for an order requiring plaintiff to show cause
why he should not be punished for contempt for his
alleged nonpayment of spousal support and
defendant's share of plaintiffs retirement benefits
under the QDRO. In the same motion, defendant
requested the court order plaintiff to pay her attorney
fees incurred in the contempt action.

{¶ 61 On January 20, 2006, plaintiff filed a motion
seeking a reduction in his $1,869 per month spousal
support obligation. Plaintiff argued that, due to his
recent retirement, his spousal support obligation "fair
[sic] exceed[ed]" the retirement income he currently
received. To that end, plaintiff attached his own
affidavit averring that his current gross monthly
income was $1,800.

{¶ 7) On February 6, 2006, defendant filed a motion
requesting that the court order plaintiff to pay her
attomey fees incurred in oppQsing plaintiffs motion
for reduction of spousal support.

{¶ 8) The trial court referred the parties' motions to a
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magistrate, who held a hearing on May 16, 2006. At
the time of the hearing, defendant was 57 years old.
She testified as follows. From May 6, 2005 through
May 16, 2006, she received approximately $70 in
spousal suppolt from plaintiff. During that period,
she relied on a friend to pay her utilities, medical
bills, and medications. Defendant received $152 a
month in food stamps and obtained food from a local
food pantry. She did not pay her $600 per month rent
for one year. She sold her car for $6,500 and used the
proceeds to pay medical bills.

*2 {¶ 9} At some point after the divorce, she lost her
medical insurance because plaintiff failed to pay his
portion of the COBRA premium; as a result, she
accrued "[t]ens of thousands" of dollars in unpaid
medical bills. (Tr. 14.) Approximately one week prior
to the hearing she received a lump sum payment of
$6,000 from plaintiffs retirement fund, representing
the cumulative monthly payment she would have
received since plaintiffs retirement had the QDRO
been tiniely processed. Defendant used that money to
pay some of her rent arrearages, to reimburse her
friend, and to pay her attomey $500 to prosecute the
contempt motion. Defendant is uninsurable because
she has had cancer three times, has had onen heut
sur e and has suffered a stroke. In addition, she is
unemployable because she cannot stand or walk for
more than four or five minutes at a time. At the time
of the hearing, she had not worked for approximately
ten years, but occasionally provides child care for her
one-year-old grandchild.

{¶ 10} Defendant submitted into evidence certified
copies of an account summary from the Franklin
County Child Support Enforcement Agency
("FCCSEA") delineating spousal support
disbursements totaling $71.74 since May 6, 2005.
According to the account summary, plaintiffs spousal.
support arrearages totaled $22,704.80 as of May 15,
2006.

{¶ 11} Upon examination by the magistrate,
defendant testified that the home she was awarded in
the divorce decree was foreclosed upon due to
plaintiffs failure to pay the mortgage obligation prior
to the entry of the final decree of divorce.
Consequently, defendant received no proceeds from
the sale. She is entitled to a monthly benefit of $604
from plaintiffs retirement fund; however, she opted
for the lesser monthly survivorship benefit of $538.
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As of the date of the hearing, defendant had yet to
receive a monthly benefit payment. As a result of the
lump sum QDRO payment, she is no longer, eligible
for food stamps; she may apply again in three
months, but does not know how the monthly
retirement benefit will affect her eligibility. She
applied for Social Security retirement benefits and is
awaiting a determination of her eligibility; she was
informed a decision would be forthcoming in four to
six montbs.

11121 Plaintiff testified at the hearmg as follows. On
June 1, 2005, he retired at age 61 after 32 years of
Teamster employment; the last 24 were spent as a
tractor-trailer driver for Wonder Bread. He was
eligible for retirement atter 30 years with the
Teamsters with no concomitant minimum retirement
age. His monthly retirement benefit is $1,840.

{¶ 13} According to plaintiff, his decision to retire
was precipitated, in part, by harassment and pressure
from his employer designed to coerce him, an older
employee with significant service time, "to either
quit, retire, make a mistake and get fired, whatever it
might be."(Tr. 43.) By way of example, plaintiff
averred he was "written up" several times for minor
infractions he was unaware he had committed. (Tr.
44.) As a result, he saw the "handwriting on the wall"
and retired. (Tr. 44.)

*3 {¶ 14} Plaintiff further testified that his
employer's banlmtptcy filing factored heavily into his
decision to retire. To that end, plaintiff stated that:

***[I]f the company goes bankrupt before my
retirement time, before I actually go, there is going
to be a problem, a financial problem with how
much I will get per month. * * *

***

[In addition,] Central State's, * * * the retirement
fund, has made [downward] adjustments in the
amount of money that they pay retirees. * * *

***[T]here was one adjustment made before I
retired. I went ahead and retired. There's been
another one since that time. So, in other words, * *
* had I stayed working [I would have] been making
even less on my retirement than I am now. * * *
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(Tr. 45-46.) According to plaintiff, the first
downward adjustment was $25 per month; the second
was "maybe $150" per month. (Tr. 47 .) Plaintiff
further testified that the employer's financial future
was so unstable that, at times, he was not sure
whether checks issued by the company would be
honored. Plaintiff testified that, given these
circumstances, he concluded that "with 32 years in
the Teamsters, the time has come to go, I retired- I
don't see how it's even a problem."(Tr. 47.)

{¶ 15) Plaintiff also testified that his retirement was
motivated, in part, by the fact that he has suffered
from back pain for the last ten years arising from his
employment as a truck driver. He further testified that
he receives routine chiropractic care to alleviate his
back pain.

{¶ 161 Plaintiff furtber testified that he is prohibited
by the Teamsters union from obtaining post-
retirement employment as a truck driver. He has,
however, supplemented his retirement income with a
variety of part-time employment. For example, in the
two months preceding the hearing, he subcontracted
as a collection agent for the Columbus Dispatch;
although his expenses currently outweigh his
earnings, he hopes the situation will improve in the
future. In addition, he earned approximately $200
transporting vehicles for his brother-in-law. He has
also worked as an usher for the Columbus Blue
Jackets, earning $6.50 per hour for approximately
eight hours work per week during the hockey season.
He further testified he has applied for Social Security
retirement benefits; his $1,340 monthly benefit is set
to conmtence in late September 2006.

{¶ 17} Upon examination by the magistrate, plaintiff
testified that his gross income for the 12 months
preced'uig his retirement was $46,000. He was
unaware his share of defendant's COBRA premiums
had stopped; he assumed the payments were
extracted from his payroll check He further testified
that he paid neither healthcare nor pension premiums
while he was employed, as both were fully paid by
his employer. As of the hearing date, he had
healthcare insurance through his wife's employer;
however, this coverage was set to terminate in June
2006. He inquired .about purchasing healthcare
insurance through the Teamsters union; however,
preliminary indications suggest that he will not
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qualify for coverage. He further testified that, due to
his retirement, he is no longer required to pay
Teamsters union dues of $53 per month and has
minimal transportation expenses.

*4 {¶ 18} On July 14, 2006, the magistrate denied
plaintiffs motion to modify his spousal support
obligation. Specifically, the magistrate found that
plaintiff had failed to meet his burden of proving by a
preponderance of the evidence that he is etititled to a
reduction in spousal support. In so finding, the
magistrate determined that "[a]]though it was
reasonable for him to do so under the circumstances
that he described, Plaintiff voluntarify retired from
his long time employment as a driver for Wonder
Bread."(Emphasis sic.) (Mag. Dec., 6.) The
magistrate further found that, although plaintiff
supplemented his retirement and Social Security
income with earnings from part-time employment, he
was not fully employed and thus had potential
income; however, he failed to present evidence of his
actual earning ability. The magistrate also noted that
plaintiff had failed to establish the extent to which he
benefitted financially from his remarriage.

1119) The magistrate further found that defendant is
in "dire need" of continued spousal support and had
"barely scrap[ed] by" since the spousal support
payments stopped in May 2005. (Id at 6-7.)The
magistrate further found that defendant's total
monthly income, including spousal support and
pension payment, would be $2,407.

{¶ 20} The magistrate concluded that "[u]nder the
totality of the circumstances* **[I] reject[ ]
Plaintiffs contention that he has the right to basically
be fully retired at the age of 61. The parties were
married for 28 years and Plaintiffs spousal support
obligation was imposed only a little more than six
years ago. While it is conceivable that Plaintiff is
entitled to some redtiction in his spousal support,
under the evidence presented [I am] unable to
deternrine the extent to which that nvght be
true."(Mag. Dec., 7.)

{¶ 21) Next, the magistrate granted defendant's
motion to fmd plaintiff in contempt for spousal
support arrearages. The magistrate found that
plaintiff had failed to make any spousal support
payments for approximately one year and had failed
to establish any defense to the contempt that arose

C 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. 000148



Slip Copy
Slip Copy, 2008 WL 603191 (Ohio App. 10 Dist.), 2008 -Ohio- 952
(Cite as: 2008 WL 603191 (Ohio App. 10 Dist.))

from that fact. Accordingly, the magistrate found
plaintiff in contempt and sentenced him to ten days in
jail, suspended on the condition that he immediately
resume payments on his ongoing spousal support
obligation and pay an additional $150 per month,
plus processing fee, to liquidate the $22,704.80
arrearage.

{¶ 22} Finally, the magistrate granted defendant's
motion for attorney fees incurred in filing and
prosecuting the contempt motion. The magistrate
awarded defendant $500 and ordered plaintiff to pay
that obligation within 30 days.

{¶ 23} Thereafter, plaintiff filed objections to the
magistrate's decision pursuant to Civ.R. 53. In
essence, plaintiff argued that the magistrate erred in:
(1) failing to find a change of circu nstances
sufficient to warrant a reduction in spousal support;
(2) finding plaintiff in contempt of court for failure to
pay spousal support; and (3) awarding attomey fees
to defendant. Defendant did not file a response.

*5 {¶ 24} On July 12, 2007, the trial court overruled
plaintiffs objections and adopted the magistrate's
decision as an order of the court. As to the first
objection, the court acknowledged plaintiffs
argument that his spousal support obligation should
be reduced because his retirement caused his monthly
income to decrease from $3,900 per month to $1,840
per month. In addition, the court specifically noted
plaintiffs challenge to the magistrate's findings that
he voluntarily retired from employment and that he
was not entitled to retire at the age of 61.

{¶ 25} To that end, the trial court noted that
plaintiffs testimony established that his 32 years as a
Teamster qualified him to retire and that three factors
convhtced him to do so-continued harasstnent from
his employer, his employer's financial instability
while in bankruptcy receivership, and his declining
health. The comt further noted, however, that
plaintiff did not testify that he was required to retire.

{¶ 26} The court then averred that, although it was
not required to do so, it had reviewed all the factors
set forth in RC. 3105.18(C)(1)(a) tbroughn)
regarding spousal support awards and made specific
findings as to those that had changed since the parties
divorce. Under R.C. 3105.18(C)(1)(aj and (d), the
income of the parties and the retirement benefits of
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the parties, respectively, the court foufiitth3ijilaintiff
received $1,840 per month froni his pension, $1,340
per month in Social Security retirement benefits, and
earned, through odd jobs, "a few hundred dollars per
month, depending on the season."(Judgment Entry,
3.) The court further found defendant received $538
per month in retirement benefits from plaintiffs
pension which would continue if plaintiff
predeceased her.

{¶ 27} Under R.C. 3105.18(C)(]b , the relative
eaming abilities of the parties, the court found that,
although plaintiff could not return to work as a
Teamster truck driver, he had been able to fmd a
variety of odd jobs and, while not highly skilled, had
some job qualifications. The court further found that,
as a Social Security recipient, plaintiff could eam up
to $12,000 per year without affecting his eligibility
for benefits. The court also found defendant was
unable to work due to health problems.

(128) Under R.C. 3105.18C1)(c), the ages and the
physical, mental, and emotional conditions of the
parties, the trial court noted that plaintiff, age 62, is
treated by a chiropractor for back pain resulting from
his years as a truck driver. Defendant, age 57, has a
history of poor health and is unable to stand or walk
for more than a few minutes at a time.

{N 29} Under R.C. 3105.18(Ci, the relative assets
and liabilities of the parties, the court noted that
plaintiff offered no testimony as to his assets and
liabilities. The court found that defendant had no
personal assets. In support of this fmding, the court
cited defendant's testimony that she received all her
furniture as gifts, sold her car to pay medical bills,
lost her house to foreclosure due to plaintiffs failure
to pay the mortgage, and has tens of thousands of
doll•ars in outstanding medical bills.

*6 {¶ 30} Finally, under R.C. 3105.18(C)(ll(n), any
other factor the court expressly finds to be relevant
and equitable, the court noted that plaintiff had not
offered testimony about increases or decreases in his
living expenses since his retirement, but had testified
that he and his wife had recently taken three
vacations. The court further noted that, in contrast,
defendant had no income from the time plaintiff
stopped paying spousal support in May 2005 until the
QDRO for the pension'fund was processed in April
2006, and that she relied on friends; charity; and her
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landlord ta.sustainher. during that period. The court
further noted defendant lost her COBRA coverage
due to plaintiffs failure to contribute his share of the
premium and now claimed she is uninsurable.

{¶ 31} Following consideration of the R.C. 3105.18
factors, the court determined that plainYiffs testimony
regarding his working conditions demonstrated that it
was reasonable for him to retire; the court
nonetheless determined that plaintiffs retirement was
voluntary, rendering his decrease in income
voluntary. The court found that, since the divorce
decree had been entered only six years earlier,
plaintiffs retirement should have been contemplated
at that time. Accordingly, the court found that
plaintiff failed to establish a change in his
circumstances sufficient to warrant a reduction in
spousal support.

(132) In addition, the court found that defendant's
circumstances had not changed since the divorce
decree was fmalized. The court determined that
defendant needed the spousal support, had no means
of earning income, and had significant medical
expenses related to her poor health and lack of health
insurance. The court further found that defendant's
current receipt of retirement benefits was
contemplated at the time of the divorce.

{¶ 33} Regarding plaintiffs second objection, the
court noted that records from the FCCSEA supported
defendant's testimony that plaintiff had paid only $70
in spousal support from May 2005 to the date of the
hearing, and that plaintiff neither contradicted the
showing of contempt nor provided an affumative
defense.

{¶ 34} As to plaintiffs third objection, the court
found that R.C. 3105.18(G) mandates the payment of
reasonable attorney fees incurred in prosecuting
spousal support contempt actions and that defendant
testified that her attomey charged her $500 to
prosecute her contetnpt motion. The court found that
amount to be reasonable and to be related to
plaintiffs act of contempt.

{¶ 35} Plaintiff now appeals the trial court's
judgment, asserting three assignments of error:

1. The lower court abused its discretion by failing
to fmd a change of circumstance sufficient to

warrant a reduction in spousal support.
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2. The lower court's decision to hold Plaintiff-
Appellant in contempt was arbitrary, unconscious
[sic], unreasonable, and motivated by bias.

3. The lower court's order granting attorney's fees
to Defendant-Appellee was arbitrary, unconscious
[sic], unreasonable, and motivated by bias.

*7 {¶ 36} Plaintiffs first assignment of error
contends the trial court abused its discretion in failing
to find a change of circumstances sufficient to
warrant a reduction in his spousal support obligation.
A reviewing court may not disturb a trial court's
decision to adopt, reject or modify a magistrate's
decision absent an abuse of discretion. Burkart v.
Burkart Franklht App. No. 06AP-1169, 2007-Ohio-
3992, at Q 20, citing Wade v. Wade (1996), 113 Ohio
App.3d 414, 419.Similarly, a reviewing court may
not disturb a trial court's determination regarding
domestic relations matters, such as spousal support,
absent an abuse of discretion. Id, citing Booth v.
Booth (1989), 44 Ohio St.3d 142, 144.Accordingly, a
reviewing court must also review a trial court's
decision regarding modification of spousal support
for an abuse of discretion.Id, citing Grosz v. Grosz,
Franklin App. No. 04AP-716, 2005-Ohio-985, at 19.
An abuse of discretion means more than an error of
law or judgment; it implies an unreasonable, arbitrary
or unconscionable decision. Id., citing Blakemore v.
Blakemore (1983), 5 Ohio St.3d 217, 219.

{¶ 37} When a party requests modification of a
spousal support award, the threshold question is
whether the trial court retained jurisdiction to modify
the provisions of its order and whether the
circumstances of either party have changed. Faulkner
v. Faulkner (Nov. 21, 2000). Franklin App, No.
OOAP-473, citing WoldinQ v. _GYaldinQ 1992) 82
Ohio App.3d 235 239.As noted, in the present case,
the trial court expressly retained jurisdiction to
modify the spousal support award.

(138) R.C. 3105.18(E) provides that the court may
modify the amount or terms of a spousal support
order upon a determination that "the circumstances of
either party have changed."A "change in the
circumstances" includes, but is not limited to "any
increase or involuntary decrease in the party's wages,
salary, bonuses, living expenses, or medical
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expenses."See R.C. 3105.18(F). The burden of
proving that a modification in spousal support is
warranted is on the party who seeks it. Georgenson v.
Georeenson, Franklin App. No. 03AP-390-2003-
Ohio-7163, at g 11, citing Joseoh v. Joseph (1997)
122 Ohio App.3d 734, 736;Tremaine v. Trenzaine
(1996), 111 O^703, 706.

{¶ 39} A change in circumstances justifying a
modification of spousal support must be material, not
brought about purposely by the moving party, arid not
contemplated at the time of the prior order.
Georgenson, at ¶ 11, citing Kucmanic v. Kucmanic
(1997), 119 Ohio Aao.3d 609, 613.If the trial court
fmds a change in circumstances, the court must then
determine whether spousal support is still necessary
and, if so, in what amount. Id The trial court must set
forth the basis for its decision with sufficient detail to
allow proper appellate review. Id. at ¶ 12, citing
Kaechele v Kaechele (1988)^35 Ohio St.3d 93,
96;Graham v Graham (1994), 98 Ohio App.3d 396
399-400.

*8 {¶ 40} Plaintiff contends the trial court abused its
discretion in finding that he voluntarily retired from
his former employment, and, thus, voluntarily
decreased his income, particularly given the court's
finding that plaintiffs decision to retire was
reasonable under the circumstances. Plaintiff
maintains that this mistaken finding resulted in the
erroneous conclusion that his retirement did not
constitute a material change in circumstances
pursuant to R C. 3105.18(F)

{¶ 41} Many Ohio appellate courts have concluded
that retirement may constitute a material change in
circumstances justifying a modification of spousal
support, especially where the party does not retire
early. Zahn v Zahn Summit App. No. 21541, 2003-
Ohio6124, at ¶ 19 citing Reed v. Reed (Feb. 16,
2001), Montgomery App. No.2000 CA S1;Trotter v.
Trotter Allen App, No. 1-2000-86, 2001-Ohio-2122.
See, also, Robinson v. Robinson (Apr. 4, 1994),
Butier App. No. CA93-02-027, where the court stated
that the obligor's voluntary retirement "does not bar
consideration of [the obligor's] decrease in income
when determining if there was a substantial change of
circumstances. * * * [The obligor] merely took
advantage of benefits he was entitled to
receive."Accordingly, the court permitted the
obligor's voluntary retirement to justify a decrease in

his spousal support obligation.
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{¶ 42} Even an early retiretnent can be considered an
involuntary decrease in a party's wages when that
party demonstrates that it was economically sound to
take an early retirement. See Roach v. Roach (1989),
61 Ohio App .3d 315 , 319:Tissue v Tissue CayahoQa
Aan No 83708, 2004-Ohio-5968, atl21;Melhorn v.
Melhorn (Jan. 30 , 1989) Montgomery App. No.
11139 ("[a] change in income due to retirement
reasonably in advance of the expected date of
retirement does provide a basis for modification of
[spousal support] if it was not done in an attempt to
avoid a court-ordered obligaflon to an ex-spouse").
See, also, Koch v. Koch, Medina Agp. No.
03CA01I1-M, 2004-Ohio-7192. However, if a party
retires with the intent of defeating the spousal support
obligation, the retirement is considered "voluntary
underem_ployment," and the party's pre-retirement
income is attributed to that party. Id at ¶ 21.

11431 Here, the record demonstrates that plaintiff
did not take an early retirement; he ivas fully eligible
for retirement due to his 32-year affiliation with the
Teamsters. T'ltus, plaintiff was under no obligation to
continue working after he was eligible to retire.
Youne v. Young. (Apr. 10 1987) . Lucas App. No.
L86-298.Plaintiff merely took advantage of
retirement benefits to which he was entitled. See
Robinson, supra.

{¶ 44} Further, as noted, plaintiff testified his
retirement was brought about by the cotifluence of
three factors-harassment and pressure from his
employer, the fmancial instability of his employer,
and physical problenis arising from his years as a
truck driver. Regarding the first factor, plaintiffs
testimony suggests his belief that, if he did not retire,
his employer would manufacture a reason to
terminate him. Indeed, as noted, plahitiff averred he
was "written up" several times for minor infractions
he was unaware he had committed; accordingly, he
saw the "handwriting on the wall" and opted to retire
rather than be terminated.

*9 (145) As to the second factor, plaintiff expressed
concern that his retirement income would be
compromised due to the employer being placed in
receivership. Indeed, he averred that the employer
had already made two downward adjustments to his
retirement income. Under these circumstances, it
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becatne financially prudent for plaintiff to retire. As
to the third factor, he testified that his physical
condition forced him to seek ongoing chiropractic
treatment.

{¶ 46) The trial court apparently credited plaintiffs
unrefuted testimony about his reasons for retiring;
however, the trial court nonetheless found that
plaintiffs retirement amounted to a voluntary
decrease in income. However, the court made no
determination as to whether plaintiffs intent in
retiring was to defeat his spousal support obligation.
Unlessplaintiff retired simply to avoid or decrease
his spousal support obligation, plaintiffs retirement
should not be considered a voluntary decrease in
income. Zahn, supra.Since the trial court does not
appear to have examined the evidence with an eye to
whether plaintiffs intent in retiring was to avoid his
support obligation, we will remand this matter to the
trial court for such consideration. If the trial court
determines that plaintiff did not retire with the intent
to defeat his support obligation, given the trial court's
finding that his decision to retire was reasonable
under the circumstances, the trial court should treat
plaintitY's retirement as a change of circumstances
justifying a modification of spousal support.

{¶ 47) We further note that, in concluding that
defendant's circumstances had not changed since the
entry of the divorce decree, the trial court does not
appear to have considered the fact that defendant has
applied for, and is entitled to, Social Security
retirement benefits. In considering the income of the
parties and the retirement benefits of the parties
under R.C. 3105.18(C)(1)(a) and (d), respectively,
the' court considered both plaintiffs pension and
Social Security retirement benefits. In contrast, the
court considered only defendant's pension benefits; it
did not consider her probable receipt of the Social
Secru•ity retireinent benefits to which she is entitled.
Defendant testified she had applied for such benefits
and was awaiting a decision as to her eligibility. As
the 28-year spouse of a Social Security contributor,
defendant's interest or right to Social Security
retirement benefits vested under plaintiffs account.
Social Security retirement benefits are an asset to be
considered in determining a spousal support
award.Lindscrv v. Curtis (1996), 115 Ohio App.3d
742, 746, citing Bever v. Beyer (1979), 64 Ohio
App.2d 280, 284.The divorce decree made no
mention of Social Security retirement benefits; thus,
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it is apparent that the benefits were a new occurrence.
Accordingly, the trial court abused its discretion in
failing to consider whether defendant's probable
receipt of Social Security retirement benefits
constituted a substantial change of circumstances
justifying a modification of spousal support.

x10 {¶ 48} If, upon consideration of the foregoing,
the trial court finds a change of circumstances, the
court niust then determine whether spousal suppott is
still necessary, and, if so, in what amount.
Georgenson, supra. We further note that the trial court
has discretion to make any order of modification
retroactive to the date plaintiff filed his motion for
modification. Bowen v. Bowen (1999). 132 Ohio
App.3d 616. 640.The first assignment of error is
well-taken.

(1491 In his second assignment of error, plaintiff
argues that the trial court erred in finding him in
contempt for failing to pay his spousal support
obligation. Plaintiff concedes he did not pay spousal
support after he retired in May 2005; however, he
argues the contempt finding is unreasonable, given
that his income declined from $3,900 per month to
$1,840 per month following his retirement. We
disagree.

{¶ 50} One who fails to comply with a lawful court
order may be punished for contempt of court.
Harrison v. Harrison (Anr. 15, 1999), Franklin App.
No 98AP-560, citing R.C. 2507.02(A). Pursuant to
R.C. 2705.031(B), a spousal support obligee may
initiate contempt proceedings against the obligor for
failure to pay, and, pursuant to R.C. 2705.031(E), the
trial court has jurisdiction to make a£mding of
contempt for non-payment of support and to impose
the penalties provided in R.C. 2705.05. Id A civil
contempt finding must be supported by clear and
convincing evidence. Id., citing Brown v. Executive
200 Inc. (1980), 64 Ohio St.2d 250, 253.A reviewing
court may not reverse a trial court's contempt finding
absent an abuse of discretion. Id., citing State v.
Moodk (1996), 116 Ohio App .3d 176, 181, citing
State ex rel. Delco Moraine Div., Gen. Motors CorD.
v. Indus. Comm (1990), 48 Ohio St3d 43, 44.

{¶ 51} The evidence offered at the hearing clearly
and convincingly supports the trial court's finding of
contempt. Plaintiff knew he was under a court order
to pay defendant $1,869 per month in spousal support
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and concedes that he did not pay that obligation after
he retired in May 2005. He did not file his motion to
reduce spousal support until January 2006. Defendant
testified that she received approximately $70 in
spousal support from the time plaintiff retired in May
2005 to the time of the hearing in May 2006. The
FCCSEA records support this testimony. Further, the
FCCSEA records established that plaintiffs spousal
support arrearages totaled $22,704.80 as of May 15,
2006. Neither plaintiffs post-retirement income
decline nor his filing of a motion to reduce spousal
support excuse his disregard of the court's order. Id.,
citing Braekmeier v. Brockmeier (1993), 91 Ohio
App.3d 689, 694.Accordingly, the trial court did not
abuse its discretion by finding plaintiff in
contempt F"-'The second assignment of error is not
well-taken.

FN2. We note, however, that the finding of
contempt may be affected if, upon remand,
the trial court enters an order of
modification and makes a discretionary
decision to make such order retroactive to
the date plaintiff filed his motion for
modification.

(1521 Plaintiffs third assignment of error asserts the
trial court erred in awarding defendant $500 in
attomey fees. Plaintiff contends the court's award was
motivated by its bias toward him. We disagree.

*11 {¶ 53} R.C. 3105.18(G) mandates that a trial
court assess attomey fees against a party who is
found to be in contempt of that court's order
regarding spousal support. Wilder v. Wilder (Apr. 13,
1993), Franklin App. No. 92AP-1566.That statute
provides, in relevant patt, that:

If any person requ'ued to pay * * * spousal support
* * * is found in contempt of court for failure to
make alimony or spousal support payments under
the order, the court that makes the finding, in
addition to any other penalty or remedy imposed,
shall assess all court costs arising out of the
contempt proceeding against the person and shall
require the person to pay any reasonable attorney's
fees of any adverse party, as determined by the
court, that arose in relation to the act of contempt.

{¶ 54} An attorney fee award will not be disturbed
absent an abuse of discretion. Id, citing Birath v.
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Birath (1988), 53 Ohio App.3d 31.In this case,
defendant testified that she paid her attotney $500 to
prosecute her contempt motion. The trial court found
the amount of the fee to be reasonable and related to
the contempt motion. There is no evidence of bias in
the record. The trial court did not abuse its discretion
in awarding attorney fees or in the amount of the
award.n`'̂The third assignment of error is not well-
takeiL

FN3. The trial court's judgment entry states
that "[ojn February 6, 2006, Defendant filed
a Motion for Attorney Fees" and purports to
award her attomey fees for the contempt
action pursuant to that motion. In fact,
defendant's December 27, 2005 show cause
motion requested attorney fees incurred in
prosecuting the contempt; the February 6,
2006 motion requested attorney fees
incurred in responding to plaintiffs motipn
to modify spousal support. As noted, the
trial court awarded defendant attorney fees
based upon evidence that her attorney
charged her $500 for prosecuting the
contempt. Accordingly, the trial court's
award of attorney fees was, in fact, made
pursuant to defendant's December 27, 2005
motion, not the February 6, 2006 motion.
The trial coutt failed to rule on defendant's
February 6, 2006 motion for attorney fees
incurred in responding to plaintiffs motion
to modify spousal support; thus, we must
presume the trial court ovenuled that
motion. Columbus Mt^. Inc. v. Mortan
Franklin App. No 06AP-723, 2007-Ohio-
3057, at 4 66, citing Seff v Davis. Franklin
Anp- No. 03AP-159, 2003-Ohio-7029, at
16.

{¶ 55} For the foregoing reasons, we sustain
plaintiffs first assignment of error and overrule
plaintiffs second and third assigmnents of etror.
Accordingly, we affirm in part and reverse in part the
judgment of the Franklin County Court of Common
Pleas, Division of Domestic Relations, and remand
this cause for further proceedings in accordance with
law and consistent with this opinion.

Judgment ajflirmed in part, reversed in part, and
cause remanded.
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TYACK J., concurs SADLER J., concurs in part
and dissents in part.
WHITESIDE, J., retired of the Tenth Appellate
District, assigned to active duty under authority of
Section 6(C), Article IV, Ohio
ConstitutionSADLER, J., concurring in part and
dissenting in part.
(156) Though I agree with the majority's disposition
of the second and third assignments of error, because
I am unable to agree with the majority in sustaining
the first assignment of error and reversing the trial
court on that basis, I respectfully dissent in part.

[1571 While I concur with the majority's finding that
the first two prongs of the change-in-circumstances
test are met here, I cannot conclude that the parties
did not contemplate appellant's retirement at the time
of the prior order. As the majority correctly notes, a
change in circumstances justifying modification of a
spousal support order must be material, not brought
about purposely by the moving party, and not
contemplated at the time of the prior order.
GeorQenson v. Georgenson Franklin App. No.
03AP-390, 2003-Ohio-7163. ¶ 11, citing Kucmanic v.
Kucmanic (1997). 119 Ohio App.3d 609, 613, 695
N.E.2d 1205.

*12 {¶ 58} This court has refused to reverse a trial
court's finding that there was no change in
circumstances where, as here, a marriage of long
duration ends with one party nearing retirement age,
and the parties' agreed judgment entry specifies
certain spousal support-terminating events, none of
which involves either party's retirement. For
example, in Palmieri v. Palmieri. Franklin App. No.
04AP-1305, 2005-Ohio-4064, discretionary appeal
not allowed, 107 Ohio SL3d 1699: 2005-Ohio-6763,
840 N.E.2d 204 we affirmed the trial court's refusal
to find a change in circumstances on account of the
husband's retirement nine years after the parties'
agreement was incorporated into the divorce decree.
We explained:

The divorce decree lays out three. specific
terminating events for spousal support. Mr.
Palmieri's retirement is not one of them. At the
time of the divorce, Mr. Palmieri could have
negotiated a provision regarding modification or
termination of spousal support upon retirement. He
was less than ten years from retirement age at the
time of the divorce. He did not do so and cannot
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now ask the court to relieve him of his choice. A
court cannot base modification on a change that
was contemplated at the time of the divorce.

Idat¶19.

{¶ 59) In Sharn v. Sharp (Mar. 30 1995) Franklin
App. No. 94APF08-1152, the parties divorced by
agreed judgment entry after 37 years of marriage.
Four years later, the husband moved to teiminate or
modify spousal support on the basis of his retirement:
We affirmed the trial courPs refusal to find a change
of circumstances, finding no error in the trial court's
conclusion that:

"The mere fact that Plaintiff may have to make the
monthly spousal support payment using a portion
of his monthly pension, does not conclusively
establish that both parties intended the spousal
support payments to terminate upon retirement of
the Plaintiff. The court would note, however, that
the parties did provide for termination upon death
or cohabitation, and * * * Plaintiff was cognizant
of the fact that he would be retiring when he
entered into the agreed entry. Furthermore, a
spousal support termination date is so case-specific
in nature, that it would be highly unlikely that the
parties would leave such a provision, if intended,
out of the Agreed Entry."

Id,1995 Ohio App. LEXIS 1312, at * 11.

{¶ 60) In Eitel v. Eitel(Aue. 30. 1994), Franklin
App No. 93APF12-1745, the parties ended their 41-
year marriage by agreed judgment entry when the
husband was 62 years old. Four years later, he retired.
and filed a motion to modify the spousal support
award. We affumed the trial court's denial of the
motion, noting that, "plaintiff was sixty-two at the
time he entered into the agreed divorce decree ***.
At that age, retirement is at least a consideration.
Nonetheless, plaintiff agreed to pay defendant $1,650
per month in spousal support until her death or her
remarriage, whichever occurs first."Id,1994 Ohio
App. LEXIS 3816, at * 10="

FN4. See, also, Reveal v. Reveal. 154 Ohio
App.3d 758 2003-Ohio-5335, 798 N.E.2d
1132 (wife's increase in income due to
commencement of receipt of retirement
benefits 15 years after divorce did not justify
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a reduction for change in circumstances
where retirement was contemplated at the
time of the decree and husband could have
stipulated a reduction in spousal support
upon wife's receipt of retirement benefits);
cf. Birath v. Birath (Dec. 21, 2000), Franklin
App. No. OOAP-604, discretionary appeal
not allowed, 91 Ohio St.3d 1509, 746
N.E.2d 612 (court of appeals reversed
finding of change of circumstances 20 years
after divorce, holding, inter alia,
emancipation of minor children must have
been contentplated at the time of the divorce
and was not included as a modifying or
terminating event, though remarriage and
death were specified as terminating events).

*13 {¶ 61} The rationale of the foregoing cases
applies with equal force here. The parties agreed
upon specific terminating events, none of which
involve retirement, despite the fact that when they
divorced, appellant was merely tluee years from his
30-year retirement eligibility date. Moreover, though
appellant seeks chiropractic treatment for back pain,
he also stated that he has suffered from such back
pain and treated with his chiropractor for the past ten
years, while continuing to work as a truck driver;
therefore, his back pain does not constitute an
unforeseen circumstance bearing upon his decision to
retire. On these facts I cannot conclude that the
parties did not contemplate appellant's retirement at
the time of the prior order. Accordingly, I would
affirm the trial court's denial of the motion to modify
spousal support. Because the majority has determined
otherwise, I respectfully dissent from the analysis and
disposition of the first assignment of error. In all
other respects, I concur.

Ohio App. 10 Dist.,2008.
Friesen v. Friesen
Slip Copy, 2008 WL 603191 (Ohio App. 10 Dist.),
2008 -Ohio- 952

END OF DOCUMENT
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Court of Appeals of Ohio, Third District, Allen
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0021551, Lima, OH, for appellant.
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OPINION
BRYANT.
*1 This appeal is taken by Defendant-Appellant
Harry C. Trotter from the judgment entered by the
Court of Common Pleas of Allen County denying his
motion to modify the spousal support previously
awarded Plaintiff-Appellee Sharon Marie Trotter.

On June 28, 1965 Sharon Trotter, Plaintiff-Appellee,
and Harry Trotter, Defendant-Appellant, were
married. During the marriage two children were born
as issue and are presently emancipated. During the
marriage Harry was employed by Ford Motor
Company. He worked seven days a week and
received an annual salary of approximately $90,0.00.
Sharon spent most of the marriage raising their two
children and rarely worked outside the home and
presently has been diagnosed with a physical
condition that does not allow her to work more than
three hours a day three days a week

After 32 years of marriage the parties were divorced
on August 13, 1997. The trial court awarded the
marital home coupled with the outstanding mortgages
to Sharon. To offset the equity in the home that had
beeri granted to Sharon, the trial court ordered Sharon
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to pay Harry $222.05 per month for ten years. In
addition, the trial court found that Harry's pension
plan was to be divided equally between Sharon and
Harry. Such award was defined and documented by a
Qualified Domestic Relations Order or QDRO.
Finally, the trial court ordered that Harry pay spousal
support to Sharon in the amount of $460.00 per week
for a term of eight years.

More than one year after the divorce, Harry retired
from Ford Motor Company after serving the
company for at least thirty years. After retiring Harry
moved to Bradenton, Florida, where he currently
lives. While in Florida Hany works at "Taylor
Made", a company that manufactures boat windows
and doors. His salary is apptoximately $8.00 per
hour. The record does not accurately reflect the
amount of time per week that Harry works however,
it seems to indicate that he does not work full-time.

After retiring, Harry failed to make any spousal
support payments. After several months, the support
was deducted from his portion of the monthly
pension payments. The spousal support was roughly
equal to the amount of money that Harry received
from his pension every month and thus Harry failed
to receive any more pension checks.

After the divorce, Sharon assumed all of the
mortgages on the marital home pursuant to order of
the court. Sharon proceeded to consolidate the
outstanding debt on the marital home. When I-Iarry
began to miss his spousal support payments Sharon,
unable to work due to her physical incapacity, was
unable to maintain the mortgage, so she sold the
home and moved into a trailer.

Sharon has since satisfied all of her remaining marital
debt. She receives the entire pension payment from
Ford Motor Company every month. Other than rent,
medical expenses and ordinary living expenses,
Sharon has no outstanding debt. Further, the record
indicates that Sharon has consistently failed to make
the monthly payment of $222.05 to Harry since the
divorce.m'Sharon insists that she is unable to afford
the payment.

FNl. The record does not contain suffici,.ent
information concerning Sharon's monthly
obligation to Harry. There is some testimony
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that Sharon may have made a few payments
and that Harry may have excused some but
there is no documentation of any actual
payment.

*2 When Harry failed to receive his pension checks
he filed a motion in the Court of Common Pleas of
Allen County to modify his. spousal support
obligation. After a hearing, the Magistrate issued its
decision denying Harry's motion for modification of
spousal support. The entry is in part:
'rhe magistrate specifically finds that the change in
circumstances was voluntarily brought about by
Defendaht Ilany Trotter. Further, the possibility of
his retirement was contemplated at the time of the
final divorce hearing herein. Though it can be
understood at age fifty-five that Harry would no
longer desire to work ten hours a day, seven days a
week, he could have reduced his numbers of hours of
employment. Even though he wished to enjoy life at
a more relaxed pace, he still had a legal obligation to
pay his debts. Further age fifty-five is a very young
age to contemplate retirement. If everyone in this
country chose to retire after thirty years, we would
have a large number of people retiring at age forty-
eight if they maintained the same job after graduation
from high school.

Harry filed objections to the Magistrate's decision.
On October 27, 2000, the trial court affirmed the
Magistrate's decision. The judgment entry is in
pertinent part:Mr. Trotter left his employment at Ford
Motor Company where he was earning $92,000.00 a
year to take a job working half the amount of hours at
about one-third of the amount of hourly pay and still
punching the clock but in a warmer climate where he
could fish more.
This court must fmd under these circumstances that
Mr. Trotter's retirement was in a substantial portion
performed to defeat the spousal child obligation that
he had to his wife and the benefits of warm weather
and fishing are ancillary benefits to his truc intent in
this case.
Mr. Trotter's unilateral actions with full knowledge of
his existing spousal support responsibility and
without demonstrating any factors must be deemed
voluntary under the circumstances.

On appeal from that judgment entry Harry presents
the following sole assignment of error:The trial court
erred in denying the motion to modify spousal
support where substantial chartge of circumstances
existed and there was no evidence of improper
purpose.
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A trial court is generally afforded wide latitude in
deciding spousal support issues. BoliWer v. Bolinger
(1990), 49 Ohio St .3d 120;Cherry v. Cherrv (1981),
66 Ohio St.2d 348. Where modification of a spousal
support award is requested, the threshold question is
whether the trial court retained jurisdiction to modify
the provisions of its order and whether the
circumstances of a party have changed. Woldin¢ v.
Woldine (1992). 82 Ohio App.3d 235.239 (reversed
on other grounds). In the present case, the trial court
specifically retained jurisdiction to modify the
provisions of the decree.

R.C. 3105.18(E) states that the court may inodify the
amount or terms.of a spousal support order upon a
determination that "the circumstances of either party
have changed."A "change of circumstances"
includes, but is not limited to " * * * any increase or
involuntary decrease in the party's wages, salary,
bonuses, living expenses, or medical expenses."See
R.C. 3105.18(F). To warrant a modification, "the
change must be one that is substantial and not
contemplated at the time of the prior order."Tremaine
v. Tremaine (1996), 111 Ohio App.3d 703.

*3 An appellate court reviews the modification of
spousal support under an abuse of discretion
standard. Booth v. Booth (1989), 44 Ohio St.3d 142,
144. An abuse of discretion connotes more than an
error of law or judgment, it implies that the trial
court's attitude was unreasonable, arbitrary or
unconscionable. Blakemore v. Blakemore (1983). 5
Ohio St.3d 217, 219. Absent such a showing, the trial
court's judgment will be affirmed. Masters v. Masters
(1994), 69 Ohio St.3d 83. When applying the abuse
of discretion standard of review, an appellate court is
not permitted to substitute its judgment for that of the
trial court. In re Jane Doe 1 (1991), 57 Ohio St.3d
135 citing Berk v. Matthews (1990). 53 Ohio St.3d
161.

As stated, in order to obtam a modification of spousal
support, Harry must show a substantial change in
circumstances. The facts presented above leave no
doubt that Harry has experienced a change in
circumstances since the final decree of divorce was
rendered. Hany has seen a decrease in his income
from $92,000 per year to approximately $20,000
annually.^However, in order to justify modification
of the spousal support award, this decrease or change
in Hany's income "must" not have been
"voluntary".Melhorn v.. Melhorn (January 30, 1990)
Montizomerv App. No. 11139, unreported, citing
Nash v. Nash (1945), 77 Ohio App. 155.
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FN2. The $20,000 figure was arrived at by
adding his annual pension benefits to a
yearly salary of $8,000. As stated it is an
approximate figure. The record
insufficiently represents the incomes and
relative debts of Harry as well as Sharon.

In determining whether or not retirement is a
"voluntary" or involuntary action justifying a
reduction or modification of spousal support the
Appellate Courts of Ohio have held that "[a] change
in income due to retirement reasonably in advance of
the expected date of retirement does provide a basis
for modification of alimony if it was not done in an
attempt to avoid a court ordered obligation to an ex-
spouse."Melhorn at *2; See generally Reed v. Reed
(Feb. 16, 2001) Greene App. No.2000CA81,
unreported; Kozlevchar v. Kozlevchar (May 18,
2000) Cuyahoga App. No. 76065, unreported;
Rochow v. Rochow (May 4, 1999) Mahoning App.
No. 97 CA 103;Wolf v. Wolf (March 12, 1999),
Greene App. No. 98-CA-131, unreported.

The record before this court does not contain any
evidence supporting the determination made by the
magistrate or the trial court, "that Mr. Trotter's
retirement was in a substantial portion performed to
defeat the spousal child (sic) obligation that he had to
his wife."Quite the contrary, the only evidence
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thus was not a "voluntary" decrease in his income but
rather a substantial change in circumstances.

*4 If a change of circumstances is found to exist, the
trial court must determine whether spousal support is
still necessary and, if so, in what amount. Binghazn v.
Binehazn (1991), 9 Ohio App.3d 191. 459 N.E.2d
231. The domestic relations court should set forth the
basis for its decision with sufficient detail to allow
proper appellate review. Graham v. Graham (1994),
98 Ohio App.3d 393, 399-400.

Because the trial court failed to find a change of
circumstances it did not order or. consider the
necessity of a modification of spousal support.
Further, the record does not contain sufficient
evidence of the parties' obligations and incomes to
allow for further appellate review.

The judgment of the Court of Common Pleas of
Allen County is reversed and remanded for further
proceedings in accordance with this opinion.

Judgment reversed and cause remanded
SHAW and HADLEY, JJ., concur.
Ohio App. 3 Dist.,2001.
Trotter v. Trotter
Not Reported in N.E.2d, 2001 WL
App. 3 Dist.), 2001 -Ohio- 2122

presented by Harry or Sharon seemed to indicate that END OF DOCUMENT
both parties and the trial court were aware at the time
of the divorce that Harry intended to retire after thirty
years of service for Ford Motor Company. Further,
testimony by Harry and Sharon establishes that when
married the Trotters often discussed Harry's
retirement after thirty years of service at Ford Motor
Company and moving to Florida to live the
remainder of their lives.

The magistrate and the trial court fail to cite any
snppoit for their conclusion that Harry purposely
retired to avoid paying spousal support. Such a
conclusion is arbitrary, umeasonable and not
supported by the record before this court. As stated
the evidence presented at trial supports only one
conclusion, that Harry had intended to retire after
thirty years of service to Ford Motor Company and
move to Florida throughout most of his marriage.
Moreover, the trial court at the time of the divorce
was aware of this factor when it ordered the spousal
support. Therefore, we find that Harry's retirement
from Ford Motor Company after thirty years of
service was not done to purposely avoid his
continuing spousal support obligation to Sharon, and

390066 (Ohio

(D 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

0 0 1J$



aw:
Slip Copy
Slip Copy, 2007 WL 2758659 (Ohio App. 7 Dist.), 2007 -Ohio- 4988
(Cite as: Slip Copy)

Reeves v. Reeves
Ohio App. 7 Dist.,2007.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio,Seventh District, Jefferson

County.
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Relations Division, Case No. 02-DR-225.

John J. Mascio, Steubenville, OH, for plaintiff-
appellee.
Charles C. Amato, Amato Law Office, Wellsville,
OH, for defendant-appellant.
DONOFRIO, J.
x1 {¶ 1} Defendant-appellant, Donald E. Reeves, Sr.
appeals an order of the Jefferson County Court of
Cotnmon Pleas overruling his motion to modify
spousal support.

{¶ 2} Appellant and plaintiff-appellee, Mary E.
Reeves, were married on October 17, 1975. They had
one son together, Donald Eugene Reeves, Jr. (Donald
Jr.). After twenty-seven years of marriage, the parties
were divorced on January 17, 2003. According to the
final decree of divorce, appellant, at that time, was
residing with a twenty-five year old female
"roommate/girlfriend." Appellee was residing with
Donald Jr. who, by then, was an adult and employed.
Appellee ltad argued that the income of appellant's
female "roommate/girlfriend" should be attributed to
him and appellant argued that the income of Donald
Jr: should be attributed to her. The trial court rejected
both of their arguments, reasoning that neither party
was legally entitled to the income of the persons they
were residing with. The trial court concluded that the
case would be decided upon the assets and incomes
of the parties alone.

{¶ 3} Conceming the parties' incomes, appellee was
receiving $802.00 per month in Social Security. The
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trial court determined that she had the ability to earn
a part-time minimum wage of $5.15 per hour for a
"total reasonably obtainable income" of $14,980.00
($1248.33 per month). The trial court estimated
appellant's "expected income" at $50,000.00
($4166.67 per month) based on his employment at
Wheeling-Pittsburgh Steel, including variable
overtime, and his work as a referee.

(¶ 4) The court awarded appellee $1,500 per month
in spousal support. The court reasoned that many of
the parties' expenses were either fully or partially
under control of the parties. However, the court did
find that one exception to the controllability issue
was appellee's need for COBRA insurance at a
monthly cost of $279.56 while appellant received his
health benefits at no cost.

{¶ 5} Appellant filed a motion for
reconsideration/relief from judgment of the spousal
support award arguing, in part, that the trial court had
incorrectly determined his income. On May 16, 2003,
the trial court modified the January 17, 2003 award,
noting that the spousal support award had been
erroneously based on appellant's gross income rather
than his net income. Accordingly, the court
recalculated the monthly spousal support award to
$834.17 per month (thirty percent of a $2780.57 per
month net income).

{¶ 6} On November 4, 2004, appellee filed a motion
for conternpt and to modify spousal support.
Appellee alleged that appellant was in contempt of
the trial court's May 16, 2003 order for failing to pay
the $834.17 in spousal support for the month of
October 2004. Appellee also asked for an increase in
the spousal support award dne to a change in
circumstances. She maintained that appellant had
since married his girlfriend and adopted her three
year old son, Patrick, entitling hhn to her incotne and
Social Security he received on behalf of Patrick.
Appellant responded with a motion in opposition and
a competing motion for a decrease in the spousal
support award. He asserted that his second wife's
income and Patrick's Social Security should not be
attributed to him and that his income had decreased
due to his retirement from Wheeling-Pittsburgh Steel.
On January 7, 2005, the trial court denied both
parties' motions for a modification of the spousal
support award.
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*2 {¶ 7) Later that year, on October 25, 2005,
appellant filed a motion seeking a decrease in the
spousal support award because his income had
"decreased drastically." On December 5, 2005,
appellee filed another motion for contempt. Appellee
alleged that appellant was in contempt of the trial
court's May 16, 2003 order for failing to pay the
$834.17 in spousal support for the month of October
2005. Appellee followed that up with a motion to
compel discovery seeking certain fmancial
documents in order to ascertain his sources of
income.

{¶ 8) The trial court heard both motions on February
6, 2006. Appellant testified on his own behalf.
Appellee testified on her own behalf and presented
the testimony of an account clerk from the Jefferson
County Job and Family Services concerning the
missing October 2005 payment. The trial court's
efforts to determine the matter were hampered by
appellant's continued failure to provide the necessary
financial documents. During the hearing, it was
apparent that appellant believed it was solely up to
him to determine what income should be attributed to
him. The court deferred ruling on the matter and
ordered appellant to provide the requested financial
documents and ordered both parties to thereafter file
supplemental memoranda detailing their respective
positions. Apparently, appellant relented and
provided the requested documents, and both parties
filed memoranda in support of their respective
positions.

{¶ 9) The evidence established that, in 2005, both
parties received Social Security payments-appellant,
$1,273.00 per month, and, appellee, $776.00 per
month. For 2004, both parties also received pension
payments from appellant's pension with the Wheeling
Pittsburgh Steel Retirement Income Plan, serviced by
the Pension Benefit Guaranty Corporation (PBGC).
Appellant received $227.64 per month, appellee
receives $204.34 per month.

{¶ 10) At the time of the hearing, appellant testified
that he was sixty-three years old. He also verified that
after divorcing appellee, he remarried and adopted
his new wife's three year old son, Patrick. Because of
appellant's age, he receives a derivative Social
Security check for Patrick of $835.00 per month.
Appellant's second wife made $19,212.51 in 2004. In
2005, she made $48,368.88.

{¶ 11} Evidence also established that Donald Jr.
lives with a friend in Wintersville, Ohio. He stays at
appellee's house about two nights a week to keep her
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company. He does receive mail at appellee's house
for voting purposes and his mother's house is listed
according to his driver's license. He gives appellee
$240.00 a month for her car payments.

{¶ 12} On March 10, 2006, the trial court overruled
appellant's motion to modify spousal support
because, rather than decreasing, appellant's household
income had actually increased due to the Social
Security benefits received by his son, Patrick, and the
dramatic increase in.the earnings of his second wife.
The court noted that while it did not consider those
eamings in the same light as if they were appellant's
eamings, they were still a consideration. Citing
Roach v. Roach (1989), 61 Ohio App.3d 315, 572
N.E.2d 772.Lastly, the court granted appellee's
motion for contempt. This appeal followed.

*3 {¶ 13) Appellant raises three assignments of
error, each addressed to that part of the trial court's
decision denying his motion for modification of the
spousal support ward. He does not assign as error that
portion of the trial court's decision fmding him in
contempt for failing to pay the October 2005 spousal
support. Appellant's assignments of error will be
addressed out of order for ease of consideration.

{¶ 14} Appellant's first assignment of error states:

{¶ 15) "THE TRIAL COURT ERRED BY
CONSIDERING DEFENDANT'S WIFE'S INCOME
AND SON'S DISABILITY INCOME WHEN
MODIFYING SPOUSAL SUPPORT."

{¶ 16} When reviewiug a trial court's decision in
domestic relations matters, an appellate court must
uphold the decision absent an abuse of
discretion.Booth v. Booth (1989), 44 Ohio St.3d 142,
144 541 N.E.2d 1028.Abuse of discretion constitutes
"more than an error of law or judgment; it implies
that the court's attitude is unreasonable, arbitrary or
unconscionable."Blakemore v. Blakemore (1983), 5
Ohio St.3d 217, 219, 5 OBR 481, 450 N.E.2d 1140.In
other words, an appellate court may not substitute its
judgment for that of the trial court unless, considering
the totality of the circumstances, the trial court
abused its discretion. Holcomb v. Holcomb (1989),
44 Ohio St.3d 128, 131, 541 N.E.2d 597.The
appellate court should not independently review the
weight of the evidence in the majority of cases but
rather should be guided by the presumption that the
trial court's findings are correct.Miller v. Miller
(1988), 37 Ohio St.3d 71, 74 523 N.E.2d 846.

{¶ 17) R.C. 3105.18(E) govetns the modification of
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a spousal support award. "In order for a court to
modify an award of spousal support set forth in a
divorce decree, it must first have reserved jurisdiction
to do so."Flauto v. Flauto 7th Dist. No. 05 MA 100.
2006-Ohio-4909, at 4 I I.In this case, the trial court
clearly reserved jurisdiction and that fact is
undisputed.

{¶ 18) Next, a court must fmd that a change in
circumstances for either party has occurred. R.C.
3105.18(E)."The movant has the burden to establish
that a sttbstantial change in circumstances has
occurred since the time of the trial court's original
decision."Flauto, 2006-Ohio-4909, at ¶ 11, citing
Lefyhner v. LeiQhner ( 1986). 33 Ohio App.3d 214,
215, 515 N E.2d 625."Finally, the trial court must
evaluate the appropriateness and reasonableness of
the award.°'Id, citing Barrows v. Barrows, 9th Dist.
No. 21904, 2004-Ohio-4878 at 1 7. See, also, R.C.
3105.18(C)(1).

{¶ 19) Appellant argues that his wife's increase of
income should not be considered in the modification.
Appellant cites Carnahan v. Carnahan (1997), 118
Ohio App.3d 393, 397, 692 N.E.2d 1086, where the
Twelfth District stated, "The remarriage of one who
owes spousal support does not warrant a modification
of the spousal support payments ***."Id at
398.Appellant contends that only his income should
be considered in determining modifications to the
spousal support.

*4 {¶ 20} However, in Carnahan the court went on
to say "the second spouse's income can be considered
when there is an allegation of a change in
circumstances."Id at 398, citing Roach v. Roach
(1989)61 Ohio App.3d 315. 320, 572 N.E.2d 772.1n
Roach, the husband's monthly income was $1,144.
His second wife was eaming $1,520 per month. The
court found this to be a substantial change in
circumstances that needed to be considered in
calculating the modiflcation.

{¶ 21) Appellant's wife's annual monthly income
combined with Patrick's Social Security checks equal
$4,865.74. Appellant only gets $1,500.74 per month
from his Social Security and pension. The difference
in the monthly incomes in this case is much greater
than the difference of the monthly incomes in
Roach.Therefore, appellant's second wife's increased
income and Patrick's Social Security checks, adding
to the household income, are substantial changes to
be considered when determining spousal support
modifications.
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{¶ 22} In this case, appellant was the party who filed
the motion seeking a decrease in the sponsal support
award because his income had "decreased
drastically." As indicated above, the evidence
adduced at the hearing did indeed demonstrate a
change of circumstances. However, not one to justify
a decrease. Appellant's household income actually
increased over $2000.00 from the original gtanting of
the divorce. As can be seen by case law, household
income can be considered in detennining whether a
modification is justified. Therefore, it certainly
cannot be said that the trial court abused its discretion
by declining to modify the spousal support award
based on an increase in appellant's ltousehold income.

{¶ 23) Accordingly, appellant's first assignment of
error is without merit.

{¶ 24) Appellant's third assignment of error states:

{¶ 25} "THE TRIAL COURT ERRED WHEN
THEY TOOK DEFENDANT'S WIFE'S INCOME
AND SON'S DISABILITY INCOME INTO
CONSIDERATION AND NOT PLAINTIFF'S SON
WHO RESIDES WITH HER"

(¶ 26} Appellant claims that Donald Jr. lives with
appellee and contributes a substantial amount of
income to support appellee. Appellant argues that if it
was proper to consider his second wife's income and
Patrick's Social Security checks in determining his
spousal support modification, then the court should
have also considered Donald Jr.'s income.

{¶ 27) Donald Jr. is the adult son of appellant and
appellee. He lives with a friend. Two nights a week,
he stays at appellee's house to visit and keep her
company. He is currently trying to move out of his
friend's house and get a place of his own.

{¶ 281 Donald Jr. gives appellee $240 per month
which is used for half of appellee's car payments.
Occasionally, lte will give appellee $25 or $50.
Sometimes, he will pick up appellee's medications
and pay for them. He makes over $40,000 a year. He
is under no obligation to assist appellee. Donald Jr. is
an independent adult who has been assisting his
mother and receives a benefit from his occasional
stays with his mother.

*5 {¶ 29) The amount of money appellee receives
from Donald Jr. is far less substantial than the
amount of money appellant's second wife and
Patrick's Social Security checks contribute to
appellant's household income. Appellee receives
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$1,814.41 a month from her Social Security, pension,
and the spousal support she receives. Donald Jr.
contributes an additional $240 a month to help
appellee with her car payments. Appellant receives
$1,500.64 a month from his Social Security and
pension. Appellant's second wife's monthly income
and Patrick's Social Security checks contribute
$4,865.74 a month to appellant's household income.
The additional contributions to appellant's household
income are more than twice what appellant receives
from his Social Security and pension. Appellant's
second wife's income and Patrick's Social Security
checks are far more substantial contributions than
Donald Jr.'s contributions.

{¶ 30} Because Donald Jr. was under no obligation
to give assistance to appellee and because his
contributions to appellee were not substantial
contributions to appellee's income, the trial court did
not abuse its discretion when it did not attribute
Donald Jr.'s contributions to appellee's income in
regards to modifying spousal support.

{¶ 31} Accordingly, appellant's third assignment of
error is without merit.

{¶ 32) Appellant's second assignment of error states:

{¶ 33) "THE TRIAL COURT ERRED BY NOT
CONSIDERING A TRUE EQUALIZATION OF
INCOME OF THE PARTIES ONLY."

{¶ 34) Appellant argues that both he and appellee
should be receiving equal incomes. Appellant
believes that the amount he receives a month from his
Social Security and his pension should be equal to
what appellee receives from her Social Security,
pension, and her spousal support. Appellant receives
$1,500.64 a month from his Social Security and
pension. Appellee receives $1,814.51 a month from
her Social Security, pension, and spousal snpport.
Appellant contends that he should be paying $260.15
a month in spousal support as opposed to the $834.31
a month he is currently paying, so appellant and
appellee will be receiving equal amounts.

{¶ 35} Appellant cites BinQham v. Bingham (1983),
9 Ohio Apg.3d 191, 193, 459 N.E.2d 231, where the
court stated that to modify an order, there must have
been a change in circumstances since the order was
issued. As already addressed in appellant's first
assignment of error, appellant's second wife's
dramatic increase in yearly income is a change in
circumstances which the court may consider in
consideration of a modification of spousal support.

Page 4

As already addressed, the court did not abuse its
discretion when it did not consider Donald Jr. paying
half of appellee's car payments.

{¶ 36) R.C. 3105.18(C)(1) states, in relevant part:

{¶ 37} "In determining whether spousal support is
appropriate and reasonable, and in determining the
nature, amount, and terms of payment, and duration
of spousal support, which is payable either in gross or
in installments, the court shall consider all of the
following factors:

x6 {¶ 38) "(a) The income of the parties, from all
sources, including, but not limited to, income derived
from property divided, disbursed, or distributed under
section 3105.171 of the Revised Code;

{¶ 39}°***

{¶ 40} "(n) Any other factor that the court expressly
finds to be relevant and equitable."

{¶ 411 In this case, the trial court did consider the
income of the parties from the sources of Social
Security, pensions, and spousal support. The only
other factors the court found relevant and equitable
were appellant's second wife's income, increase of
household income, and Patrick's Social Security
checks. The trial court did not attribute Donald Jr.'s
contributions to pay half of appellee's montl4y car
payments to her income. The trial court was within
its discretion when making its considerations. When
considering the income of the parties, and the other
factors the coutt found relevant and equitable,
appellant has a substantially higher household
income than appellee. Even if the trial court also
considered Donald Jr.'s contributions to appellee's
household income, appellant's household income is
still substantially higher. Therefore, the trial court did
not abuse its discretion by not considering a true
equafization of the parties based only on their
incomes. The trial court's decision regarding the
modification to spousal support was not
unreasonable, arbitrary, or unconscionable.

{¶ 421 Accordingly, appellant's second assignment
of error is without merit.

{¶ 43} The judgment of the trial court
affirmed.

s hereby

VUKOVICH, J., and DeGENARO, P.J., concur.
Ohio App. 7 Dist.,2007.
Reeves v. Reeves
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Carnahan v. Carnahan
Ohio App. 12 Dist.,1997.

Court of Appeals of Ohio,Twelfth District, Clerrnont
County.

CARNAHAN, Appellant,
V.

CARNAHAN; Appellee.
No. CA96-08-072.

Decided March 3, 1997.

Former husband moved to modify spousal support.
The Clermont County Court of Common Pleas,
Division of Domestic Relations, modified spousal
support. Fotmer husband appealed. The Court of
Appeals, Wlsh J., overruling Alder v. Alder; Hall v.
Ha11(Mar 27, 1995). Butler App. No. CA94-05-104,
unreported, 1995 WL 128402; and Bishop v. Bishop
(Oct. 9. 1995), Clermont App. No. CA95-02-008,
unreported, 1995 WL 591257, held that need was
essential element in determining propriety and
reasonableness of spousal support.

Judgment reversed and cause remanded.
West Headnotes
f LI Divorce 134 (>;;^'245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

1341f245(2) k.
Parties. Most Cited Cases

Grounds and Rights of

Decree
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134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
Modification of spousal support is warranted only
when substantial change in circumstances of the
parties exists.

f31 Divorce 134 C''245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of

Parties. Most Cited Cases
Change in circumstances allegedly warranting
modification of spousal support must not have been
purposely brought about by the party seeking the
modification.

f41 Divorce 134 ^286(3.1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

1341286 Review
134286(3) Discretion of Lower Court

134k286(3.1) k In General. Most
Cited Cases
Determination whether a change of circumstances
has occurred will not be reversed, on review of order
modifying spousal support, unless the decision
constitutes an "abuse of discretion," meaning it is
unreasonable, arbitrary, or unconscionable.

In proceeding to modify spousal support award, there
is a three-step process: trial cotut must determine (1)
if there is a substantial change in the parties'
circumstances as to warrant a modification; (2)
whether spousal support is necessary; and (3) if
necessary, what amount is reasonable.

121 Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or

j51 Divorce 134 C'_245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

1341Q45 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
"Change of circumstances" includes, but is not
limited to any increase or involuntary decrease in
former spouse's wages, salary, bonuses, living
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expenses, or medical expenses. R.C. & 3105.18(F).

[61 Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 'Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k.
Parties. Most Cited Cases

Grounds and Rights of

Decree
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134k245 Modification of Judgment or

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
Court must follow statutory factors when considering
amount of modified spousal support award. R.C. 4
3105.18(C).

1101 Divorce 134 C;;;^'245(3)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

Remarriage of one who owes spousal support does
not warrant a modification of the spousal support
payments, but the second spouse's income can be
considered when there is an allegation of a change in
circumstances. RC. & 3105.18F.

171 Divorce 134 C-;^'245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of

Parties. Most Cited Cases
Reduction of more than $50,000 per year in former
husband's income was such change in circumstance
as might warrant modification of spousal support.
R1053.18(F).

f8j Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k2452 k. Grounds and Rights of
Parties. Most Cited Cases
Once it has been found that there is a change in
circumstances, next inquiry is whether spousal
support is necessary, and_ if it is necessary, what
amount is reasonable.

11 Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245(3 k. Application, Bill, or
Petition, and Hearing Thereof. Most Cited Cases
Trial court does not need to list each factor and
comment on factors considered in determining
whether and how much to modify spousal support
unless there is a request for findings of fact and
conclusions of law. R.C. § 3105.18(C).

11 Divorce 134 CZw^286(3.1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

1341c286 Review
134k286(3) Discretion of Lower Court

134286(3.1) k. In General. Most
Cited Cases
Reviewing court should not reverse trial court's
decision regarding the amount of spousal support
award unless it finds that the trial court abused its
discretion.

(12(Divorce 134 ^286(3.1)

134 Divorce
134V Alimony; Allowances, and Disposition of

Property
134k278 Appeal

134k286 Review
134k286(3) Discretion of Lower Court

134k286(3.1) k. In General. Most
Cited Cases
Modification of spousal support is reviewed for abuse
of discretion, under which standard reviewing court
must look at "the totality of the circumstances" to
determine if the trial court acted unreasonably,
arbitrarily, or unconscionably.
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1131 Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

.134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
Trial court abused its discretion by basing its
determination of former wife's need for spousal
suppott on her stated expenses and by considering
current wife's income in determining former
husband's ability to pay spousal support. R.C.
3105.18(C. F).

1141 Divorce 134 ^237

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134I230 Permanent Alimony

134k237 k. Grounds. Most Cited Cases
Sustenance spousal support is provided because
financially dependent spouse has a right to economic
support sufficient to maintain his or her standard of
living before the dissolution to the extent that
financially supportive spouse has the economic
ability to provide that support.

j151 Divorce 134 ^237

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k237 k. Grounds. Most Cited Cases
Need is an essential element in determining whether
spousal support is appropriate and reasonable;
overruling Alder v. Alder; Hall v. Hall (Mar. 27,
1995), Butler App. No. CA94-05-104 unreported,
1995 WL 128402; and Bishop v. Bishop (Oct. 9.

1995), Clermont App. No. CA95-02-008, unreported,
1995 WL 591257.

u Divorce 134 ^238

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k238 k. Defenses and Objections. Most
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Cited Cases
When sustenance spousal support is not limited to
payee's needs, award has the effect of punishing the
payer and rewarding the payee.

jl7] Divorce 134 C^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245 2 k. Grounds and Rights of
Parties. Most Cited Cases
Former wife's contributions to pension account, to
savings account, and to charity were not expenses to
be deducted from her income in determining her need
for spousal support; Su-thermore, income from
pension had to be included.

[181 Divorce 134 te;^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245 2 k. Grounds and Rights of
Parties. Most Cited Cases
Trial court was required to give former husband
credit, in determining his ability to pay spousal
support, for pension funds that were awarded to him
in the divorce and that he used to reduce his monthly
housing expenses; failure to do so penalized former
husband for using his own money to lower his
monthly housing expense.

119 Divorce 134 ^245(2)

134 Divorce
134V Alhnony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245 2 k. Grounds and Rights of
Parties. Most Cited Cases
New spouse's income can be considered in
determining whether circumstances have changed but
cannot be used spousal support obligor's ability to
pay. R.C.& 3105.18(F).
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f201 Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

1341a45(2) k. Grounds and Rights of
Parties. Most Cited Cases
Deterniination of the amount of spousal support is
different from a determination that there was a
substantial change in circumstances to warrant a
modification. R.C. & 3105.18(C)(1)(a).

jLli Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
It was inequitable and an abuse of discretion to
require former husband making $19,000 annually to
pay $7,200 each year to support former wife who was
earning almost $40,000 annually. R.C. 5
3105.18(F) .

f221 Divorce 134 0=^'240(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k240 Amount
134k240(2) k. Facts Affecting or

Controlling Amount. Most Cited Cases
Amount of spousal support is guided by law but is
controlled by eqqity, because wlienever equity loses
its existence, justice is denied. R.C. §_3105.18 F.

23 Equity 150 ^54

150 Equity
1501 Jurisdiction, Principles, and Maxims

.1501(C) Principles and Maxims of Equity
150k54 k. Application and Operation in

General. Most Cited Cases
Whenever equity loses its existence, justice is denied.
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**1088 Marshall McCachran, Cincinnati, for
appellant. ,
John L. McElwee Cincinnati, for appellee.
WALSH Judge.
Plaintiff-appellant, Jack F. Carnahan; appeals a
decision by the Clermont County Court of Connnon
Pleas, Division of Domestic Relations, modifying his
spousal support obligations. We reverse the trial
court's modification of spousal support and remand
for a recalculation.

Appellant and appellee, Suzanne Carnalian, were
married for thirty-nine years. Appellant and appellee
were granted a divorce by the Clermont. County
Court of Conunon Pleas, Division of Domestic
Relations, on December 28, 1990. In the divorce
decree, the property was divided equally, and
appellant was ordered to pay spousal suppoit of
$1,000 per month for one year and $850 per month
thereafter, indefmitely. Appellant and appellee's
pensions were included in the property settlement.
At the time of the divorce, appellant was earning
$72,000 annually at KDI Precision Products, Inc.,
and appellee was earning $28,000 as an office
manager for Value City Department Stores.

In 1995, appellant was forced to retire from his
position at KDI. Appellant made a motion to modify
his spousal support obligations because of his change
in circumstances. Appellant's income is now
$19,032 annually, consisting of $1,221 per month
from Social Security and $365.54 per month from his
pension. Since the divorce, appellant has remarried
Appellant's present wife eatns approximately $35,000
annually. Appellee presently earns $36,140 to
$40,072 annually.^ul

FNI. There is some dispute in the record
concetning appellee's actual annual income.
$36,140 to $40,072 represents the high and
low amounts of income credited to appellee.

*397 The domestic relations court found that there
was a substantial change in circumstances to justify a
modification of appellant's spousal support
obligation. The court found that appellant and
appellant's spouse's monthly incomes were $3,414
with monthly expenses of $2,510. The court then
found that appellant and his present spouse had
excess income amounting to $904 per month: The
court compared appellee's income with her expenses
and found that appellee had a shortfall of $597 per
month. The court then modified appellant's spousal
support obligation to $600 per month without a
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termination date. Appellant assigns the following
two assignments of errors:

Assignment of Error No. 1:

"The trial court abused its discretion in this matter by
failing to evaluate properly the fmancial evidence
regarding the parties' income, expenses and property,
and thus rendering a decision against the manifest
weight of the evidence."

Assignment of Error No. 2:

"The trial court abused its discretion by not
terminating spousal support altogether under the
circumstances."

jll In Ohio, spousal support consists of two
components: a division of marital assets and
liabilities, and periodic payments for sustenance atid
support. Kaechele v. Kaechele (1988), 35 Ohio St.3d
93, 95, 518 N E 2d 1197, 1200. In the present case,
spousal support was granted for sustenance and
support. In a proceeding to modify a spousal support
award, there is a three-step process: the trial court
mnst determine (1) whether there is a substantial
change in the parties' circumstances**1089 so as to
warrant a modification, (2) whether spousal support
is necessary, and (3) if necessary, what amount is
reasonable. Leighner v. LeiQhner (1986), 33 Ohio
App.3d 214, 215. 515 N.E.2d 625, 626-627.

[21[3 1F41 Modification of spousal support is
warranted only when a substantial change in the
circumstances of the patties exists. Leighner at 215,
515 N.E.2d at 627: ftgins v. Wizgins (Sept. 27,
1993), Warren App. No. CA92-12-110, unreported,
at 5, 1993 WL 386305. See, also, R.C.
3105.18(E)(1). The change in circumstances must
not have been purposely brought about by the party
seeking the modification. Roach v. Roach (1989 61
Ohio App.3d 315 319 572 N.E.2d 772 774. A
reviewing court will not disturb the judgment of the
trial court regarding whether a change of
circumstances has occurred unless the decision
constimtes an abuse of discretion. Wiggins at 5. A
decisiou constitutes an abuse of discretion if it is
"umeasonable, arbitrary, or unconscionable."
Blakemore v. Blakemore (1983), 5 Ohio St.3d 217,
219. 5 OBR 481, 482-483, 450 N.E.2d 1140. 1142;
Kahn v. Kahn (1987), 42 Ohio App.3d 61. 66. 536
N.E.2d 678, 684.

*398 f51161 A change of circumstances includes, but
is not limited to, "any increase or involuntary

Page 5

decrease in the party's wages, salary, bonuses, living
expenses, or medical expenses.° R.C. 3105.18(F.
The remarriage of one who owes spousal support
does not warrant a modification of the spousal
support payments, Mallow v. Mallow (1948), 84 Ohio
Ann 89 39 0 .0 . 115 84 N E 2d 236 but the second
spouse's income can be considered when there is an
allegation of a change in circumstances. Roach. 61
Ohio App.3d at 320. 572 N.E.2d at 775; Robinson v.
Robinson (Apr. 4, 1994), Butler App. Nos. CA93-02-
027, CA93-03-047, unreported, 1994 WL 110197.

j71 In the present case, the change of circumstances
for appellant was his retirement. Appellant's wages
before his retirement were about $72,000 annually.
After retirement, appellant has a gross income of
$19,038.48 annually composed of Social Security
benefits of $1,221 per month ($14,652) and a pension
of $365.54 per month ($4,386.48). This much of a
difference in income is sufficient to show that the
trial court did not abuse its discretion in finding that
there was a change in circumstances justifying a
modification of spousal suppoit

8 9 10 Once it has been found that there is a
change in circumstances, the next inquiry is whether
spousal support is necessary, and if it is necessary,
what amount is reasonable. Leiehner, 33 Ohio
Apn 3d at 215, 515 N.E.2d at 626-627: Binrham v.
Bineham (1983), 9 Ohio App.3d 191, 193, 9 OBR
302, 303-304, 459 N.E.2d 231, 233-234. A court
must follow the factors listed in R C. 3105.18(C)
when considering the amount of the new spousal
support award. Gross v. Gross (1990), 64 Ohio
Ana.3d 815 818, 582 N.E.2d 11444 1145-1146 Fr'2
The trial court **1090 *399 does not need to list
each factor andcomment on the factors unless there
is a request for findings of fact and conclusions of
law. Cherry v.. Cherry (1981), 66 Ohio St.2d 348,
356, 20 O O 3d 318, 323, 421 N.E.2d 1293, 1299;
Alder v Alder (1995), 105 Ohio App.3d 524, 526,
664 N.E.2d 609, 10.

FN2. R.C. 3105.18(C)(1) reads as follows:
"In determining whether spousal support is
appropriate and reasonable, and in
determining the nature, amount, and terms
of payment, and duration of spousal support,
* * * the court shall consider all of the
following factors:
"(a) The income of the parties, from all
sources, including, but not limited to,
income derived from property divided,
disbursed, or distributed under section
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3105.171 of the Revised Code;
"(b) The relative earning ability of the
parties;
"(c) The ages and the physical, mental, and
emotional condition of the parties;
"(d) The retirement benefits of the parties;
"(e) The duration of the marriage;
"(f) The extent to which it would be
inappropriate for a party, because he will be
custodian of a minor child of the marriage,
to seek employmenYoutside the home;
"(g) The standard of living of the parties
established dtuing the marriage;
"(h) The relative extent of education of the
parties;
"(i) The relative assets and liabilities of the
parties, including but not limited to any
court-ordered payments by the parties;
"(j) The contributions of each party to the
education, training, or eaming ability of the
other party, inclnding, but not limited to, any
party's contribution to the acquisition of a
professional degree of the other party;
"(k) The time and expense necessary for the
spouse who is seeking spousal support to
acquire education, training, or job
experience so that the spouse will be
qualified to obtain appropriate employment,
provided the education, training, or job
experience, and employment is, in fact,
sought;
"(1 ) The tax consequences, for each party,
of an award of spousal support;
"(m) The lost income production capacity of
either party that resulted from that party's
marital responsibilities;
"(n) Any other factor that the court
expressly finds to be relevant and
equitable."

f l llf 121f 131 In a divorce proceeding, a reviewing
court should not reverse a trial court's decision
regarding the amount of spousal support award unless
it fmds that the trial court abused its discretion. Kahn
v.. Kahn 42 Ohio App.3d at 66. 536 N.E.2d at 683-
684. While this rule applies to a divorce proceeding,
it is also the appropriate standard to be used when
reviewing a modification decision. Wiggins, at 5. In
determining if there was an abuse of discretion, a
reviewing court must look at "the totality of the
circumstances" to determine if the trial court acted
unreasonably, arbitrarily, or unconscionably. Kunkle
v. Kunkle (1990). 51 Ohio St.3d 64, 67. 554 N.E.2d
83. 86-87. After reviewing the record, we find that
the trial court abused its discretion in its
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determination of appellee's need and appellant's
ability to pay spousal support.

[141 While the trial court found that there was a
change in circumstances warranting a modification, it
did not properly determine appellee's "need" in its
award of spousal support. Sustenance spousal
support is provided because a financially dependent
spouse has a right to economic suppott sufficient to
maintain his or her standard of living before the
dissolution "to the extent that the fmancially
supportive spouse has the economic ability to provide
that support." Wiggins, at 8, following Lee b. Lee
(1983) 10 Ohio App.3d 113, 114, 10 OBR 137, 138,
460 N.E.2d 710, 712.

IS 16 "Need" is an essential element when
determining whether spousal support is "appropriate
and reasonable." See Kunkle , 51 Ohio St.3d at 68,
554 N.E.2d at 87-88' Wolfe v. Wo1fe 1976), 46 Ohio
St2d 399, 414, 75 0.0.2d 474, 482, 350 N.E.2d 413,
423 Srmoni v. Simoni (1995), 102 Ohio App.3d 628,
637-638. 657 N.E.2d 800, 806-807. See, also, R.C.
3105.18(C)(1). When sustenance spousal support is
not limited to the payee's needs, "the award has the
effect of punishing the payer and rewarding the
payee." Orley v. Orlev (Dec. 12, 1996). CukahoQa
App. No. 69622, unreported, 1996 WL 715481;
Kunkle at 70, 554 N.E.2d at 89. Each of the factors
in the present statute, 'r400R C 3105.18(C)(1)(a)-(n),
is "related, directly or indirectly, either to the obligee
spouse's need for sustenance or the obligor spouse's
ability to pay." Seagraves v. Seagraves (A^r. 19,
1996} Montgomery App. No. 15588 unreported, at
16, 1996 WL 185332.

We now overrule our holdings in Alder v. Alder;
Hall v. Hall (Mar. 27. 1995), Butler App. No. CA94-
05-104 unreported, 1995 WL 128402; and Bishon v.
Bishop (Oct. 9 1995) Clermont App . No. CA95-02=
008 unreported, 1995 WL 591257, to the extent we
held that "need or necessity is no longer a
prerequisite." We also decline to follow the Tenth
District's holding that an award of spousal support is
not based upon need. See Schultz v. Schultz (1996),
110 Ohio App.3d 715. 724, 675 N.E.2d 55, 61.

17 In the present case, the trial court determined
appellee's "need" by taking appellee's income and
subtracting her expenses. However, the trial court
erred in its computation of appellee's net income.
The court improperly allowed as "expenses" monthly
withholdings of $451.74 to a 401(K) plan, $100 to a
credit union savings account, and $10 for charity.
The court also did not consider as income appellee's
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annual pension of $1,882.44.

Since the time of the divorce, appellee's financial
status has improved dramatically. Appellee's income
has increased by more than forty percent, and she is
now in a better financial situation than at the time of
the divorce. Appellee has received spousal support
payments of $850 to $1,000 for five years. Appellee
has $103,045 in IRA and 401(K) accounts, $10,400
in stocks, $4,805 in checking accounts, and $71,000
equity in her **1091 condominium, resulting in a net
worth of $189,250. Arguably, appellee's need has
diminished as her net worth has increased.

The trial court found that appellant's retirement
required that appellee "make some modifications in
her budget to compensate for the change in
[appellatit's] income, and consequently her income.
It is reasonable to expect [appellee] to make some
changes in her expenses." However, in rendering its
decision, the trial court allowed appellee all of her
present expenses without any reductions. ]f
appellant and appellee were still married, appellee
would have had to adjust her expenses to match
appellant's drop in income. The court's present
decision would still allow appellee to spend at her
currentrate.

[181 The trial court also erred in determining
appellant's ability to pay spousal support. It did not
consider appellant's decision to use $60,000 of his
401(K) plan (which was a marital asset that had been
previously divided at the time of the divorce) to
purchase his present residence. If appellant had not
used the $60,000 for his residence, he would have
had a much higher housing payment and would have
been less able to pay spousal support. The court's
blanket *401 calculation of expenses versus income
penalized appellant for using his own money to lower
his monthly housing expense.

19 The trial court also erred by adding appellant's
spouse's income to his income to determine the
amonnt of his obliga"tion. The trial court incorrectly
cites our decision in Wiggins: We did not hold that it
is proper to use the obligor's new spouse's income in
determining the obligor's ability to pay. We instead
held that the obligor's second spouse's income should
be considered when there is an allegation of changed
circumstances. Rottch 61 Ohio AM.3d at 320, 572
N.E.2d at 775; Wiggins, at 7.

(201 Determination of the amount of spousal support
is different from a determination that there was a
substantial change in circumstances to warrant a
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modification. R.C. 3105.18(C)(1)(a) requires that the
income of the parties is to be considered when
determining the amount of spousal support. This
does not include income from another spouse. The
parties have not cited, nor has our research revealed,
any Ohio cases that would allow the trial court to
include the new spouse's income for the purpose of
determining spousal support.

f211f22][231 When looking at the totality of the
circumstances, we conclude the trial court's decision
is inequitable and an abuse of discretion. Appellant
makes $19,000 annually and is forced to pay $7,200
each yeai to support appellee, who is earning almost
$40,000 annually. The trial court modified the
spousal support from $850 per month to $600 per
month. When a trial court determines an amount of
spousal support, "it is guided by law, but is controlled
by equity ***[because] whenever equity loses its
existence, justice is denied."Simonf 102 Ohio
App.3d at 635, 657 N.E.2d at 805.

Based upon the totality of the circumstances, we hold
that the trial court abused its discretion and its ruling
is against the weight of the evidence. We reverse the
trial court's decision and remand this case with
instruction to recalculate the spousal support award
consistent with the factors in RC 3105 18(C)(1) and
this opinion.

Judgment reversed and cause remanded.

WILLIAM W. YOUNG P.J., and KOEHLER J.,
concur.
Ohio App. 12 Dist.,1997.
Carnahan v. Camahan
118 Ohio App.3d 393, 692 N.E.2d 1086

END OF DOCUMENT
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Before: SWEENEY, J., CELEBREZZE A,J., and
KILBANE, J.

JOURNAL ENTRY AND OPINION
JAMES J. SWEENEY, J.
*1 {¶ 1} Plaintiff-appellant, Antonio Calabrese
("Antonio"), appeals the decision of the Cuyahoga
County Court of Common Pleas, Division of
Domestic Relations, to award defendant-appellee,
Linda Calabrese ("Linda"), modified spousal support
and attorney fees, and the trial court's fmding of
contempt and award of attorney fees. For the reasons
stated herein, we affirm.

{¶ 2} The parties to this action were divorced on
June 28, 2002. At that time, the parties had been
married for 37 years and had seven children, one of
whom was still a minor. The divorce decree adopted
the terms of a separation agreement. Pursuant to the
separation agreement, Antonio agreed to pay spousal
support in the amount of $4,000 per month
commencing June 2002, which the domestic relations
court retained jurisdiction to modify. There was no
child support order. At the time of the divorce,
Antonio's annual income .was $57,600 and Linda's

annual income was $8,160.
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{¶ 3} As relevant to this appeal, the terms of the
separation agreement also required Antonio to
provide continuing health coverage for Linda and to
obtain a ten-year term life insurance policy in the
amount of $250,000 to secure his spousal support,
with Linda named as the irrevocable beneficiary
thereon. Arrtonio retained all interest in the parties'
companies and assumed all liabilities associated witlt
them.

{¶ 4} On November 22, 2002, Antonio filed his first
motion to modify spousal support, asserting that his
bdsiness had taken a downhill turn since the
finalization of the divorce and he was unable to pay
all of his bills or afford his spousal support. This
motion was denied by the trial court.

(¶ 5) Antonio filed a second motion to modify
spousal support on November 30, 2004. Antonio
claimed that his fmancial position was in a downward
tailspin and he was no longer able to meet his spousal
support obligations. Antonio requested that the court
modify his support obligations to "be more in line
with his financial ability to pay."

{¶ 6} Linda filed a motion for order to show cause
claiming Antonio was in noncompliance with the
divorce decree, and she also moved for attotney fees.
More specifically, Linda claimed Antonio had failed
to make any spousal support payments since
September 2004; had failed to continue to provide
her health insurance; and had failed to obtain the ten-
year term life insurance to secure his spousal support
obligation, with Linda named as the irrevocable
beneficiary thereon. Other assertions of
noncompliance were also made, which are not
relevant to this appeal.

{¶ 7} The matter was heard before a magistrate on
Deceniber 30, 2005. A review of the hearing
transcript reflects that the companies in which
Antonio retained all interest pursuant to the divorce
decree were still in existence but were largely
inactive: Antonio's primary business, Calabrese
Construction Company, ceased activity in 2002 or
early 2003. Antonio claimed that after the divorce,
the company "just went down." He testified that
Calabrese Construction Company had liabilities at
the end of 2002 of about $500,000 that had yet to be
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paid. Antonio stated that this was a debt of the
corporation, not his personal debt.

*2 {¶ 8) Around the same time Calabrese
Construction Company ceased activity, a company
named TLC Construction Company ("TLC") was
incorporated. The company was owned by Antonio's
girlfriend, Lieselotte Flos. Antonio cohabited with
Ms. Flos in a home she owned. However, the home
was purchased, in part, with funds received from
Antonio's pension plan in the amount of $100,000.
Antonio stated the funds were provided to Ms. Flos
as reimbursement for money she had spent on his
business.

(¶ 9) Antonio conceded that TLC was at the same
location where Calabrese Construction Company had
been located. TLC used equipment owned by the
Tony Calabrese Construction Company. There was
some contradiction in the testimony as to whether
any money was paid for the lease of this equipment.
Antonio worked as a construction manager for TLC
and did the same type of work at TLC that he had
previously done.

{¶ 10} Testimony was introduced that the gross
receipts for TLC were just over $400,000 in 2003 and
reduced to just over $200,000 in 2004. Many
financial records were not available for review, and
several discrepancies were not accounted for at the
hearing.

{¶ 11) Antonio testified that between April 2004 and
November 2004, he was paid $750 per week. He
stated that his work is a seasonal type of employment
and that during the months he is unemployed, he
receives compensation of $190 per week. He
indicated that he made an annual salary of $27,800.
He claimed he did not have any other sources of
income. Antonio further stated he had monthly
expenses of $1,811. He testified that TLC paid for a
lease on bis vehicle. No documentation was provided
to substantiate the amount of Antonio's income and
expenses for 2003, 2004, or 2005.

{¶ 12} Antonio admitted that he had not paid any
spousal support to Linda since September 2004. He
also admitted that he failed to maintain health
insurance coverage for Linda. However, he indicated
that he no longer received health insurance coverage
from TLC. Ms. Flos confumed that TLC no longer
provided health coverage. Antonio also admitted that
he allowed the life insurance coverage to expire on
December 17, 2004. He stated be could no longer
afford to maintain this coverage.
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{¶ 13} Linda testified that she had been working for
Howard Hanna, a real estate company, since 1994.
She testified that she earned between $8,000 and
$9,000 in 2003 and a comparable amount in 2004.
She stated she had been working in real estate since
1986. She testified she was unable to type because of
arthritis in her hand. She felt her age and the fact that
she has arthritis were inhibiting her ability to obtain_
other employment. She had a monthly mortgage
expense of $1,300 per month and testified she had
total monthly expenses in excess of $3,000 per
month. Here again, no documentation was provided.
Plaintiffs counsel argued that assuming Linda's
expenses were $3,000 per month, she did not need
$4,000 per month from Antonio. Linda stated she had
not been paid spousal support since September 2004.

*3 {¶ 14) The magistrate issued a decision with
fmdings of fact and conclusions of law on March 23,
2006. The magistrate granted the motion to modify
child support and found that Antonio's spousal
suppott obligation was to be reduced from $4,000 per
month to $2,000 per month to be applied
retroactively to November 30, 2004. The magistrate
found that Antonio was in contempt for failing to
make any spousal support payments over a period of
16 months, and determined an arrearage of $38,000
as of December 31, 2005. However, the magistrate
found Antonio was not in contempt for failing to
continue health insurance coverage for Linda or to
maintain her as a beneficiary of life insurance,
because he had demonstrated an inability to pay for
these coverages. The magistrate granted Linda's
motion for attorney fees and awarded her $7,000 for
her legal fees expended to enforce the order.

{¶ 15} Both parties filed objections to the
magistrate's decision. On June 27, 2006, the trial
court overruled the objections and adopted the
magistrate's decision in its entirety.

{¶ 161 Antonio filed this appeal, raising two
assignnrents of error for our review. Although the
assignments raise issue with the magistrate's decision,
we shall treat them as challenging the trial court's
final ruling that was appealed herein and that adopted
the magistrate's decision Antonio's first assignment
of error provides the following:

{¶ 17) "I. The magistrate abused her discretion and
committed prejudicial error by failing to terminate
appellant's current spousal support obligation"

(¶ 18) In domestic relations matters, a trial court
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possesses broad discretion to determine spousal
support issues, including spousal support
modification. See Blakemore v. Blakenore (1983). 5
Ohio St.3d 217 , 218.Therefore, a trial court's decision
regarding the modification of spousal support will not
be disturbed on appeal unless the trial court abused
that discretion. I.d. An abuse of discretion connotes
that the trial court's attitude is unreasonable, arbitrary,
or unconscionable. Id. at 219.

{¶ 19} R.C. 3105.18 govems a trial court's authority
to terminate or modify a spousal support order. In
order for a trial court to modify the amount or terms
of spousal support, the court must have jurisdiction to
make the modification as provided in R.C.
3105.18(E). Here the parties do not dispute that the
court has such jurisdiction. Indeed, the divorce decree
authorized the court to modify the spousal support.

(¶ 20) Once jurisdiction is established, the court
must assess whether the circumstances of either party
have changed. R.C. 3105.18(E). A change of
circumstances, "includes, but is not limited to, any
increase or involuntary decrease in the party's wages,
salary, bonuses, living expenses, or medical
expenses."RC._ 3105.18(F). Further, a change in
circumstances necessary to modify spousal support
must be substantial. Tremaine v. Tremaine (1996),
111 Ohio App.3d 703 706, appeal not allowed 77
Ohio St.3d 1480.

*4 {¶ 21) Here again, the parties do not dispute that
there has been a change in circumstances. The trial
court found that there was a change in circumstances
with respect to the caliber of projects Antonio
worked on since the divorce. The court found that
there was credible testimony that "in the past the
company had larger projects such as major road
construction, now it has smaller scale projects such as
installing cement driveways and roadwork."The court
also considered the fact that Antonio was older and
had slowed down with respect to his various business
entities. After considering the testimony concerning
Antonio's hrcome and expenses as well as the
financial status of his business entities and TLC, the
court found there had been a change of
circumstances.

(¶ 22) Once a trial court fmds that there has been a
change of circumstances, the court must then
determine if spousal support is still necessary and, if
so,.in what amount. Kucmanic v.. Kucmanic (1997),
119 Ohio App.3d 609. 613, citing Bingham v.

Bingham (1991), 9 Ohio App.3d 191.In determining
the appropriateness and reasonableness of the award,
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the trial court must look to the relevant factors listed
in R.C. 3105.18(C), which include the following:
"(a) The income of the parties, from all sources,
including, but not limited to, income derived from
property divided, disbursed, or distributed under
section 3105.171 of the Revised Code;
"(b) The relative eaming abilities of the parties;
"(c) The ages and the physical, mental, and emotional
conditions of the parties;
°(d) The retirement benefits of the parties;
"(e) The duration of the marriage;
"(f) The extent to which it would be inappropriate for
a party, because that party will be custodian of a
minor child of the marriage, to seek employment
outside the home;
"(g) The standard of living of the parties established
during the marriage;
"(h) The relative extent of the education of the
parties;
"(i) The relative assets and liabilities of the parties,
including but not limited to any court-ordered
payments by the parties;
"(j) The contribution of each party to the education,
training, or earning ability of the other party,
including, but not limited to, any party's contribution
to the acquisition of a professional degree of the other
party;
"(k) The time and expense necessary for the spouse
who is seeking spousal support to acquire education,
training, or job experience so that the spouse will be
qualified to obtain appropriate employment, provided
the education, training, or job experience, and
employment is, in fact, sought;
"(1) The tax consequences, for each party, of an
award of spousal support;
"(m) The lost income production capacity of either
party that resulted from that party's marital
responsibilities;
"(n) Any other factor that the court expressly finds to
be relevant and equitable."

{¶ 23} In this case, the trial court reviewed the
testimony provided conceming the above factors. In
addition to fmding a change with respect to the
varying business entities and considering that
Antonio was older and had slowed down, the court
also found that the evidence showed the fmancial
interests of Antonio and Ms. Flos were clearly
intertwined. The court determined "based on the drop
in gross receipts of TLC Corporation between 2003
and 2004, and after consideration of all of the factors
of R C 3105.18(C), most notably, 3105.18(C)(1)(a),
the income of the parties; (b) the relative eaming
abilities of the parties; and (c) the ages of the parties,
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* * * that spousal support should be reduced by one-
half to $2,000 per month."

*5 {¶ 24} Antonio claims that this reduction in his
spousal support obligation was not reasonable and
that his spousal support obligation should have been
terminated. We observe that Antonio's motion did not
seek a termination of spousal support, but rather,
Antonio requested that the court modify his support
obligations to "be more in line with his fmancial
ability to pay."

{¶ 25) As the party seeking a modification in
spousal support, Antonio maintained the burden of
demonstrating that a reduction, or termination, was
warranted. See Tremaine v. Tremaine (1996). 111
Ohio App.3d 703;Goldberg v. Goldberp Cuyahoga
App. Nos. 86588 and 86590. 2006-Ohio-
1948.Although Antonio provided testimony
conceming his income and expenses as well as the
fmancial status of the varying businesses, little
documentation was provided to substantiate this
testimony, and in many instances, the record is
incomplete.

After reviewing the record, we find that the trial court
did not abuse its discretion by failing to terminate
Antonio's spousal support. After weighing the factors
in R . C. 3105 18(C)(1), the trial court significantly
reduced Antonio's spousal support payments. The
court found that Antonio "had reason to know the
extent of his cement business income when he
entered into the Separation Agreement at the end of
June 2002."The court did recognize the decline in the
gross receipts for TLC from 2003 to 2004.

{Q 26} Antonio argues that his income has been
significantly reduced since the time' of the divorce
decree. However, he failed to provide documentation
to substantiate this claim. Again, Antonio had the
burden of demonstrating that a reduction, or
termination, was warranted. His argument that the
trial court failed to determine his actual current
income is wliolly without merit in light of the fact
that he failed to meet his burden of providing
evidence to substantiate his income. Even so, the hial
court did take htto consideration the testimony that
was provided. The trial court also considered Linda's
financial position, which the testimony reflected was
essentially unchanged since the time of the divorce.

{q 27) Insofar as Antonio argues that the trial court
should not have considered Ms. Flos's income, we do
not fmd that any of her income was imputed to
Antonio. Antonio also objects to the trial-courPs
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finding that their business interests were financially
intertwined. Upon our review, we fmd no abuse of
discrefion as to this finding, which is supported by
the record.

{I 28) A review of the record indicates that the trial
court considered all relevant factors set forth in R.C.
3105.18(C)(1) and found that a reduction, not a
termination, in spousal support was appropriate.
Under the circumstances, this court fmds that the
lower court did not abuse its discretion by failing to
terminate spousal support or in its detern ination to
reduce Antonio's monthly spousal support obligation
from $4,000 to $2,000 per month.

*6 {¶ 291 Antonio's first assignment of error is
overruled.

{¶ 30) Antonio's
provides as follows:

second assignment of error

{¶ 31} "II. The magistrate abused her discretion and
committed prejudicial error by finding the appellant
in contempt for failing to comply with his spousal
support obligation."

{¶ 321 The trial court found that Antonio was in
contempt for failing to make any spousal support
payments "over a period of sixteen months while he
was working,°'After retroactively applying the
reduction in spousal support, the trial court found an
arrearage of $38,000 as of December 31, 2005.

{¶ 33) Antonio argues that he should not have been
found in contempt of court for failure to pay spousal
support because he was unable to pay the support
amount. He further contends that the arrearage
calculation exceeds his gross income during the
pendency of the motions.

{¶ 34) In Goldberg, supra, this Court set forth the
standard for reviewing a tinding of contempt of court,
and stated as follows: "A reviewing court will not
reverse the decision of the lower court in a contempt
proceeding absent a showing of an abuse of
discretion. Cherwin v. Cherwin, Cuyahoga App. No.
84875. 2005-Ohio-1999. Contempt is defined in
general terms as disobedience of a court order. A
prima facie case of contempt is established when the
divorce decree is before the court along with proof of
the contemnor's failure to comply with it. Dzina v.
Dzena Cuyahoea App . No. 83148. 2004-Ohio-4497.
Once a prima facie case is shown, the burden shifts to
the contemnor to present evidence of his inability to
pay or any other defenses that may be available to
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him. Robinson v. Robinson (Mar. 31, 1994), Wood
App. No. 93WD053."

{¶ 35} We fmd that the trial court did not abuse its
discretion when it found Antonio in contempt of
court for failure to pay spousal support. Antonio
conceded that he had not made any spousal support
payments to Linda since September 2004. The record
also reflects that Antonio was working during this
time period. The trial court took into consideration
the reduction in spousal support when calculating the
arrearage. While Antonio complains of his inability
to comply, we again find that Antonio failed to
provide documentary evidence to substantiate his
income and that the trial court's determination was
supported by the record.

{¶ 36} Antonio also argues that the court abused its
discretion in awarding attorney fees to Linda. R.C.
3109.05(C) requires the trial court to impose
reasonable attorney fees on a party who is found in
contempt of court for failure to make court-ordered
child support payments. Specifically, the statute
requires the trial court, in addition to any other
penalty or remedy imposed, to "assess all court costs
arising out of the contempt proceeding against the
person and require the person to pay any reasonable
attorney's fees of any adverse party, as determined by
the court, that arose in relation to the act of
contempt."

*7 {¶ 37) Here, Antonio was found in contempt of
court for failing to pay his child support obligation as
set forth in the divorce decree. Therefore, the trial
court was required by R.C. 3109.05(C) to require
Antonio to "pay any reasonable attorney's fees ***
as determined by the court."A review of the record
reflects that the court found Linda was "entitled by
law to recover her attomey's fees expended to enforce
the order" and that the parties agreed that the fees
should be "reduced to 35 hours at $200.00 per
hour."We fmd the trial court did not err in granting
Linda's motion for attorney fees and awarding her a
reasonable amount of hcr requested attorney fees.

{¶ 38} Antonio's second assigmnent of error is
overruled.

Judgment affirmed.

It is ordered that appellee recover from appellant her
costs herein taxed.

The court fmds there were reasonable grounds for
this appeal.
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It is ordered that a special mandate be sent to said
court to carry this judgment into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Aooellate Procedure.

FRANK D. CELEBREZZE, JR., A.J.,
EILEEN KILBANE, J., concur.
Ohio App. 8 Dist.,2007.
Calabrese v. Calabrese

and MARY

Slip Copy, 2007 WL 1633059 (Ohio App. 8 Dist.),
2007 -Ohio- 2760
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H
Kucmanic v. Kucmanic
Ohio App. 8 Dist.,1997.

Court of Appeals of Ohio,Eighth District, Cuyahoga
County.

KUCMANIC, Appellant;
V.

KUCMANIC, Appellee.
No. 71104.

Decided May 22, 1997.

Husband filed motion to modify his spousal support
obligations imposed following divorce. The Court
of Common Pleas, Cuyahoga County, granted
motion and reduced amount of husband's support
payments. Wife appealed. The Court of Appeals,
Patton, J., held that: (1) trial court's modification
order set forth basis of decision in adequate detail,
and (2) wife did not show that court abused its
discretion in finding that husband's medical condition
which prevented him from working overtime was
"changed circumstance" which warranted
modification.

Affumed.
West Headnotes
j>1 Divorce 134 <^=286(3.1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

134k286 Review
134k286(3) Discretion of Lower Court

134k286(31) k. In General. Most
Cited Cases
Court of Appeals reviews spousal support
modification orders for abuse of discretion. R.C. &
3105.18.

f21 Divorce 134 <>;^'243

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k243 k. Judgment or Decree. Most Cited
Cases
When imposing spousal support order in first
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instance, domestic relations court's order must show
that it considered all statutory factors. R.C. S
3105.18(C)(1).

131 Divorce 134 0`^245(3)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Aliinony

134k245 Modification of Judgment or
Decree

1341Q45 3 k. Application, Bill, or
Petition, and Hearing Thereof. Most Cited Cases
Domestic relations court's spousal support
modification order should set forth basis for its
decision with enough detail to permit proper
appellate review; however, order need not examine
all statutory factors. RC. & 3105.18(C)(1). (E).

141 Divorce 134 ^245(3)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Pennanent Alimony

134k245 Modification of Judgment or
Decree

134k245(3) k. Application, Bill, or
Petition, and Hearing Thereof. Most Cited Cases
Domestic relations court's spousal support
modification order, which found that husband's
current medical condition prevented him from
working enough overtime to keep his income at same
level it had been at time of divorce, adequately set
forth basis for conclusion that changed circumstances

.justified modification, even though other statutory
factors were not mentioned. R.C. & 3105.18 C 1

(E. F).

151 Divorce 134 C;^285

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

134k285 k. Record. Most Cited Cases
In absence of transcript of spousal support
modification proceeding, wife failed to show that
trial court abused its discretion in concluding that
husband's medical condition which prevented him
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from working overtime was "changed circumstance"
which warranted modification of spousal support
obligation. R.C. 3105.18(C)(I), (E, F); Rules
Ann proc, Rule 9(B).

**1206 *610 Joseph & Assoc., and Edward L.
Jos h Cl'eveland, for appellant.
Zachin, Rich & Sutula, Jonathan A. Rich, Robert I.
Zashin, Cleveland, for appellee.
*611 PATTON, Judge.

Appellant-wife Nada Kucmanic appeals from a
domestic relations court order that modified the
amount of spousal support paid by appellee-husband
Stjepan Kucmanic. The issue presented is whether
the domestic relations court abused its discretion by
finding that husband's health problems, which
prevented him from working his usual overtime
hours, constituted a valid change of circumstance in
husband's eaming capacity sufficient to warrant a
reduction in spousal support.

Wife and husband were divorced in 1990 after nearly
twenty-four years of marriage. After dividing the
marital assets, the domestic relations court ordered
husband to pay wife $150 per week in spousal
support for a period of forty months. Wife
challenged the length and reasonableness of the
spousal support award on direct appeal. We found
that the domestic relations court failed to consider the
relative earnings capabilities of the parties, the
standard of living established during the marriage and
wife's contributions to the household as a
homemaker. Consequently, we remanded to the
domestic relations court for a further consideration of
these factors. See Kucmanic v. Kucmanic (Apr. 16,
1992), Cuyahoga App. No. 60205, unreported, 1992
WL 80045.

On December 8, 1993, the domestic relations court
issued a new spousal support order. This time, it
required husband to pay $1,500 per month for the
first three years and five months, and $1,000 per
month for the succeeding five years and six months.
Additionally, the domestic relations court made the
spousal support order retroactive to the date of the
divorce, thus fmding that husband owed wife $21,000
in back support. It ordered husband to pay off this
arrearage with $500 monthly payments. Finally, the
domestic relations court ordered husband to pay
$3,500 toward wife's attorrtey fees.

Husband appealed this new order and we affirmed,
finding that the domestic relations court's new order
"reflected careful consideration of the factors listed in
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R.C. 3105.18(C? and the supporting evidence offered
by the parties." See Kucmanrc v. Kucmanic (Mar. 2,
1995), Cuyahoga App. No. 66851, unreported, at 4,
1995 WL 92169.

Husband then filed the instant motion to modify
spousal support. In that motion, he complained that
the December 1993 spousal support order had
calculated his earnings based upon the average
overtime pay he earned during the period between his
divorce and the order. He claimed that health
problems prevented him from working the same
amount of overtime hours, and he could not keep his
current spousal support obligation without adversely
affecting his own lifestyle. Moreover, he claimed
that the $21,000 lump sum judgment had stretched
his financial resources to their limit.

*612 The domestic relations court tried the issue and
entered an order modifying husband's support order.
The order reads:

"The Court fmds based upon the evidence that there
has been a substantial change of circumstances with
regard to the earning ability of the parties.
Specifically, that Defendant's ability to work
overtime has become limited due to his worsening
medical conditions. As such, the Court finds that
**1207 Defendant's motion to modify support must
be granted."

The domestic relations court ordered husband to pay
spousal support of $500 per month, in addition to
$500 per month on the $21,000 support arrearage.
The court ordered husband to make support
payments, barring certain contingencies, for sixty-six
months. In addition, the domestic relations court
specifically declined to reserve jurisdiction to extend
the duration of spousal support beyond the time
period set forth in its original remand order, but did
retain jurisdiction to modify the order up to June 1,
1999. These orders fotm the basis for the appeal.

Wife argues that the court failed to justify a
modification of support because husband did not
demonstrate that his physical inability to continue
working overtime constituted a substantial change in
circumstances.

[11 R C. 3105.188) states that the court may modify
the amount or terms of a spousal support order upon
a detetmination that "the circumstances of either
party have changed." A "change of circumstances"
includes, but is not limited to, "any increase or
involuntary decrease in the party's wages, salary,
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bonuses, living expenses, or medical expenses." See
R C. 3105.18(F). We review modification orders for
an abuse of discretion. Booth v. Booth (1989), 44
Ohio St.3d 142, 144, 541 N.E.2d 1028, 1030-1031;
Shanley v. Shanlev (1989), 46 Ohio App.3d 100, 546
N.E.2d 477.

Ordinarily, we could summarily affirm the domestic
relations court's order because wife has not provided
us with a transcript of the trial. The only transcript
ordered concetns a hearing held on wife's motion for
attomey fees. Absent a transcript or other evidence,
we would be bound by a presumption of regularity in
the prior proceedings. See Knapp v. Echvards
Laboratories (1980). 61 Ohio St.2d 197, 15 0.O.3d
218, 400 N.E.2d 384: Meadows v. Meadows (Apr.
18, 1996), Cuyahoga App. No. 69245, unreported,
1996 WL 191765.

But we must consider whether the domestic relations
court's order fulfills that court's obligations under
R.C. 3105.18. In other words, the issue is whether
RC. 3105.18(E) imposes any duty to set forth a
factual basis for the court's decision on the motion to
modify. If it does, the domestic relations court's
very brief judgment entry would not satisfy that
requirement.

j2j *613 Wben imposing a spousal support order in
the first instance, the domestic relations court's order
must show that it considered all the factors
enumerated in R.C. 3105.18(C)(1). Kaechele v,
Kaecheie (1988). 35 Ohio St.3d93, 518N.E.2d 1197 ,
paragraph one of the syllabus. Modification of a
spousal support order is a different matter. The
domestic relations court must first determine whether
there has been a change in circumstance of either
party. See R.C. 3105.18B1.r"' If it finds a change
of circumstance, it must then determine whether
spousal support is still necessary and, if so, in what
amount. BinQhans v. BinQham (1983 ). 9 Ohio Ap .3d
191, 9 OBR 302.459 N:F..2d 231.

FN1: Formerly, it had been said that the
change in circumstances tnust be
"substantial." Leighner v. LeiQhner (1986),
33 Ohio App.3d 214; 215, 515 N.E.2d 625,
627• Thacker v Thacker (1991). 74 Ohio
App.3d 348, 349-350, 598 N.E.2d 1183,
1184. This requirement was apparently
imposed as a result of the Supreme Court's
characterization of the change of initial
spousal support order would not be helpful.
For example, circumstances as "where the
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economic situation of either or both of the
parties drastically changes." Wolfe v. Wolfe
(1976). 46 Ohio St.2d 399, 419, 75 0.0.2d
474, 485, 350 N.E.2d 413, 426. That
statement preceded the amendments to R.C.
3105.18 and no longer appears valid in
view of the statute's failure to mention the
word "substantial." Cf. Davis v. Flrckineer
(1997), 77 Ohio St.3d 415, 674 N.E.2d 1159
(absence of word "substantial" from R.C.
3109.04 relating to modification of parental
rights and responsibilities means that court
should only consider,whether there has been
a change in circumstance).

Some courts have grafted paragraph one of the
syllabus of Kaechele onto motions to modify spousal
support. This apparently stems from the holding in
Leighner, supra, that once the court determines that a
change of circumstance exists, it tnust then consider
whether the support order should be modified after
consideration of all relevant factors, including those
listed in R.C. 3105.18. 33 Ohio App.3d at 215, 515
N.E.2d at 626-627; Thacker v. Thacker, supra.

**1208 j31 We fmd, however, that there is no express
requirement that the domestic relations courPs order
granting or denying a motion to modify spousal
support reexamine in toto the factors listed in R.C.
3105.18(C)(1). The domestic relations court should
set forth the basis for its decision with enough detail
to pernrit proper appellate review. Graham v.
Graham (1994). 98 Ohio App.3d 396, 399-400, 648
N.E.2d 850, 851-853. As a practical matter,
however, a change in circumstance for one spouse as
found under R.C. 3105.18F will not affect, for the
most part, the otherwise static factors contained in
R.C. 3105.18(C)(1). Consequently, a rehash of
findings made in the initial spousal order would not
be helpful. For example, new findings stating the
length of the parties' marriage, their standard of living
during the marriage, or the relative extent of their
education would add nothing new to the spousal
support determination.

[1 In this case, the domestic relations court found
that husband's current medical condition prevented
him from working enough overtime to keep his *614
income at the same level it had been at the time of the
divorce. Of the factors set forth in R.C.
3105.18(C)(1, only subsection (a), relating to the
income of the parties, would arguably apply. This
consideration goes to the heart of the modification
issue and would seem to be so intuitively obvious as
to require no further elaboration by the court. It may
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be that different facts would compel a more complete
finding by the court, but this is not sucb a case.

j5] As we previously stated, wife has not presented
any evidence to demonstrate why the domestic
relations court erred by rnodifying the spousal
support order. Wife claims that she presented
evidence that husband's salary actually increased
despite decreasing his overtime, and that this fact is
substantiated by documents in the record. This
claim is without merit for several reasons.

First, the cancelled checks that wife claims
substantiate her position are not paychecks-they are
dividend checks in the amount of $22.50 each.
Second, those checks are not current-they date from
1990. We fail to see how husband's income for the
tax year 1990 would be relevant to contest a
modification motion filed in February 1996,
especially when the motion to modify support
claimed that husband's then-current circumstances
had changed. Third, even were these checks
husband's current paychecks and thus relevant to the
modification issue, we have no indication that the
domestic relations court actually admitted those
checks into evidence. The exhibits are marked, but
without a transcript we have no way of knowing what
exhibits, if any, were admitted. Fourth, even if wife
produced valid copies of the exhibits actually
admitted into trial, the absence of a transcript would
make it impossible for us to determine in context
what weight the domestic relations court gave those
exhibits. Spousal support modification orders are
reviewable for an abuse of discretion. Booth, sa+pra.
Without a transcript we cannot say that the domestic
relations court acted arbitrarily or unconscionably.
Blakemore v Blakemore (1983). 5 Ohio St.3d 217. 5
OBR 481. 450 N E.2d 1140.

Anp.R. 9(B requires the appellant to order from the
reporter "a complete transcript or a transcript of the
parts of the proceedings not already on file as the
appellant considers necessary for inclusion in the
record ** *:" The duty is always on the appellant to
include those portions of the record that will
demonstrate the claimed error. Bnte,^er
Inc v Stalhvorth (1978). 56 Ohio App.2d 223, 229,
10 0.O.3d 227. 230-231, 382 N.E.2d 1179, 1185. In
her praecipe 5led pursuant to Cuyahoga App. Loc.R.
4, wife stated, "no transcript necessary nor is a
statement of the facts neccessary [sic] as there are no
facts in dispute only interpretation of the law."
Obviously, this was an erroneous statement because
we have found that a transcript is necessary to
determine the issues raised in this appeal; therefore,
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wife failed to fulfill her duty under AppR. 9(B).

*615 Accordiagly, we find the domestic relations
court's order sufficient to state the basis of the
judgment. Because wife failed to present any record
which would demonstrate her claim that the court
erred by finding husband suffered from deteriorating
health, we must presume the regularity of. **1209 the
proceedings below. The assigned errors are
overruled.

.htdgment affirmed

PORTE P.J., and O'DONNELL, J., concur.
Ohio App. 8 Dist.,1997.
Kucmanic v. Kucmanic
119 Ohio App.3d 609, 695 N.E.2d 1205

END OF DOCUMENT
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio,Eighth District, Cuyahoga
County.

Julie A. McKENZIE, Plaintiff-Appellee
V.

Edward G. SOUTHWORTH, Defendant-Appellant.
No. 88758.

Decided Aug. 2, 2007.

Civil Appeal from the Cuyahoga County Court of
Common Pleas, Domestic Relations Division, Case
No. D-235530.

Edward G. Southworth, Pro Se, Pensacola Beach, FL,
for appellant.
Stephen E.S. Daray, Westlake, OH, for appellee.

Before: BOYLE, J., S WEENEY, P.J., and COONEY,
J.

BOYLE, M.J., J.
1 {¶ 1} Defendant-appellant, Edward G. Southworth

("husband"), appeals from an August 18, 2006 order
emanating from the Domestic Relations Division of
the Cuyahoga County Court of Common Pleas,
modifying and reducing the amount of alimony he
was ordered to pay plaintiff-appellant, Julie A.
Southworth, nka McKenzie ("wife"). For the
following reasons, we affum.

{¶ 2} We note at the outset that this is the parties'
third appeal since their divorce was finalized on
October 20, 1997. Husband and wife were married in
1980, when they were in their mid-to-late thirties. It
was the second marriage for each of them and there
were no children bom as issue.

{¶ 3} Wife filed for divorce in 1994 and that satne
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year, she suffered two strokes that left her partially
paralyzed and disabled. At the time of the divorce,
husband was employed by United Airlines and his
annual income was $127,575: Besides a pendente lite
order of spousal support, wife's only income at that
time was $841 per month from social security
disability ("SSDI").

{¶ 4} In the fmal divorce decree, the trial court
awarded wife half of husband's United Airlines
Directed Account Plan ("DAP"), valued at $203,914;
half of his United Airlines Fmployee Stock
Ownership Plan ("ESOP"), valued at $26,385; half of
his United Airlines Fixed Benefit Retirement Plan;
and half of his United States Marine Corps
("USMC") retirement benefits. hr addition, the trial
court awarded wife $4,200 spousal support, per
month, until wife remarried or upon either party's
death.

{¶ 5) In Southworth v. Southworth (1998). 8th Dist.
No. 73525, 1998 Ohio App. LEXIS 6239, 1998 WL
896293 ("Southworth I"), husband argued, inter alia,
that the trial court abused its discretion when it
awarded wife $4,200 per month in spousal support,
and did not impute income to her from her portion of
his DAP and ESOP. He further maintained that wife
should invest the principal amounts of those plans,
thus allowing the interest and income gained to be
used to offset the $4,200 per month he was ordered to
pay in spousal support.

{¶ 6} We affumed the trial court's decision,
reasoning that:

{¶ 7}"Given the fact that wife has no retirement
benefits we find the magistrate did not abuse its
discretion in awarding wife the DAP and ESOP
retirement plans ***. Husband's argument is
illogical, he claims wife could make more money if
she took the money out of these funds and invested it
thereby increasing her monthly income. This
argument misses the point that these two plans are
intended to benefit wife in her later years. They are
not intended for her present living expenses.
Moreover, the magistrate is correct in stating wife
would suffer signifieant tax penalties and lose all
future growth if she changed these plans to be

® 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works. , 000180



Slip Copy
Slip Copy, 2007 WL 2206864 (Ohio App. 8 Dist.), 2007 -Ohio- 3915
(Cite as: 2007 WL 2206864 (Ohio App. 8 Dist.))

something other than retirement plans."Id at 9-10.

(18) We concluded that, "[i]n consideration of the
relative eaming ability of each party and the fact that
wife is disabled for the rest of her life we find the
trial court did not abuse its discretion in awarding
wife $4,200 per month."Id at 10.

*2 [191 After competing motions to modify spousal
support were subsequently filed by the parties in
1999, the trial court increased husband's spousal
support obligation by $150 per month, to $4,350.
Husband appealed, claiming that the trial court erred
when it increased his monthly obligation, and wife
cross-appealed, maintaining that the trial court's
increase was not adequate.

i}[ 101 In Southworth v. Southworth, 8th Dist. No.
80704, 2003-Ohio-4 (Southworth II), husband argued
that the trial court erred when it increased his
monthly spousal support obligation because it failed
to consider wife's increased income that she received
from husband's retirement accounts F-ti'He maintained
that the interest eamed on the accounts should have
been imputed to wife as income and used to decrease
his support obligation.

FN1. Following our remand of Southworth I
(remanded for reasons other than spousal
support), the trial court reduced wife's share
of husband's DAP account to $169,923. On
April 15, 1999, the trial court issued a
Qualified Domestic Relations Order
("QDRO") for that amount, "plus any
interest and investment eamings or losses
attributable thereon for periods subsequent
to August 1, 1996, until the date of total
distribution."Neither party appealed this
order, but on March 30, 2000, husband
moved to vacate the DAP QDRO because of
the interest (which was also an issue raised
in Southworth 10. On April 15, 1999, the
trial court issued QDROs for wife's share of
husband's other two United Airlines
retirement accounts.

{¶ 11 } ht Southworth II, we stated wife's "portion of
the pension account was intended as part of the
property division and to provide her with retirement
income"Id. at ----19.We noted that at that time, wife
had not taken any distribution from the QDRO or its
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interest, because the QDRO order had been stayed
pending appeal. We affirmed the trial court's
modification, concluding, "[w]hether income from

.this account should be used to decrease the support
obligation in the future is not at issue here[.]"Id. at ---
-19.

{¶ 12} On May 30, 2003, pursuant to an agreed
judgment entry, the parties agreed to reduce
husband's support obligation by $500 per month,
resulting in a $3,850 per month obligation. The
agreed modification was due to the possibility that
husband's retirement income would decrease when
United Airlines filed for banlauptcy.e"2

FN2. United Airlines filed for Chapter 11
bankruptcy in 2004.

(113) On October 1, 2005, the non-qualified portion
of husband's United Airlines pension benefits
terminated, which reduced his income by $3,560.56
per month, or thirty-one percent, leaving him with a
total monthly income of $8,101.96.F"3

FN3. The Pension Benefit Guaranty
Corporation appealed the bankruptcy court's
order terminating United Airlines non-
qualified retirement benefits. A federal
district court reversed the termination. At
the time of the magistrate's decision, the
matter had been appealed. Since then, in In
re UAL Corp„ 468 F.3d 444, the Seventh
Circuit dismissed the appeal as unripe.

{1 141 Wife's monthly income at that time was
$6,599.92 '74

FN4. The parties stipulated to their
respective incomes. IIusband received
$4,900 per month from his United Airlines
qualified pension, $1,406 per month in
social security benefits, and $1,795.25 per
month from his USMC pension. Wife
received $1,035.20 per month from SSDI,
$1,489.97 from husband's qualified United
Airlines pension, $224.75 per month from
his USMC pension, and $3,850 in spousal
support.

(1151 On October 5, 2005, husband filed a inotion to
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terminate spousal support, claiming a substantial
change in circumstances existed. Husband moved the
court to terminate his spousal support obligation as of
October 9, 2004, the date wife had reached the age of
fifty-nine and a half, claiming she no longer suffered
penalties for early withdrawal of retirement benefits.

{¶ 16) The magistrate issued her decision on May 2,
2006, granting husband's motion to terminate in part
and denying it in partFN5She modified husband's
monthly spousal support obligation to $3,000 per
month, an $850 reduction. The trial court adopted the
magistrate's decision in its entirety after considering
husband's objections, on August 18, 2006. It is from
this order that husband timely appealed, raising the
following two assignments of error:

FN5. The parties declined to offer testimony
and requested the matter be decided upon
documeuts and written final arguments.

{¶ 17)"1. The court erred in failing to impute and
identify reasonable income from lump sum
retirement distributions directed by the trial court for
the retirement support of and received by former
spouse.

*3 {¶ 18} {¶ 15} "2. The court erred in failing to
explain any of the amorphous $850.00 reduction of
spousal support as a function of error # 1, fonner
spouse's reduced expenses and/or appellant's reduced
income."

(¶ 19) In Southworth II, this court set forth the
standard an appellate court must abide by when
reviewing modifications of spousal support:

{¶ 20}"A judge has discretion to modify an award of
spousal support, and we will not reverse absent an
abuse of that discretion. [Kucmanic v. Kucmanic
(1997), 119 Ohio App.3d 609, 612, 695 N.E.2d
1205.] When addressing such motions, the judge
must determine whether either party has had a change
of circumstances, and whether such change requires
modification of the support award. [Id at 613. 695
N.E.2d 1205.]"

{¶ 21) In his first assignment of error, husband
maintains that the magistrate erred by not imputing
income of $373,875.88 to wife from her share of the
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ESOP and DAP funds, an amount he claims would
provide wife with "$3,115.63 monthly support in
perpetuity."

{¶ 22) In a detailed and thorough decision, the
magistrate found that both parties had already
received their shares of the ESOP and DAP funds.
However, it was not evident from the documentation
submitted by the parties whether either of them still
had these funds. The magistrate noted that wife
claimed that she spent $180,000 of the DAP funds on
attomey's fees ($57,900), state and federal income
taxes, real estate commissions, moving expenses, and
purchasing her home. Wife also spent approximately
$119,000 in 2002 and 2003 for state and federal taxes
and living expenses during a time when husband was
not paying her spousal support.

{¶ 23) The magistrate stated, "[husband] has not
argued that [wife] does indeed have these assets. He
has concentrated his arguments on the principle that
she ought to have an income stream derived from the
assets while ignoring the reality that they no longer
exist."The magistrate noted that husband bore "some
of the responsibility for the loss of those assets to pay
for litigation that he initiated at a time when he was
better able to absorb the cost with his full income as a
pilot, than [wife] who was disabled and relying upon
spousal support to get by."

{¶ 24} Nevertheless, the magistrate acknowledged
that husband "suffered a serious blow to his fmancial
health in his retirement years" and that this was a
misfortune that wife should share. Noting that
husband experienced an unforeseeable thirty-one
percent decline in income, the magistrate modifred
his monthly spousal support obligation to $3,000.

(125) After a review of the evidence submitted and
the magistrate's decision, we conclude that the trial
cot tt did not abuse its discretion when it adopted the
decision in its entirety. We also agree with the
magistrate that "[w]hat [husband] argues is difficult
to grasp from his writings and exhibits" and the
information attached to his motion and his trial brief,
"is difficult to decode *** and is in large part
incomprehensible."

*4 11261 Thus, husband's first assignment of error
lacks merit.
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(1271 In his second assignment of error, as much as
we can decipher, husband claims that the trial court
erred when it arbitrarily reduced wife's spousal
support by $850, contrary to the evidence submitted.
We disagree.

{¶ 28} The inagistrate considered that husband had
experienced a reduction in income of thirty-one
percent. She also reviewed husband's and wife's
monthly expenses, and then reduced his monthly
spousal support obligation by $850, or approximately
twenty-one percent.

{¶ 29} Under R.C. 3105.18(F), a change in
circumstances is required to modify spousal support
and includes, but is not limited to, any increase or
involuntary decrease in a party's wages, salary,
bonuses, living expenses, or medical expenses.
However, there is nothing in the statute that requires
a spousal support obligation to be reduced by the
same amount as an income reduction. There are many
other factors that go into that determination. See
3105.18(C)(1)(a). We conclude that the magistrate
extensively considered the requisite factors and the
trial court did not err when it fully adopted the
niagistrate's decision.

(1301 Therefore, we conclude that husband's second
assignment of error is also without merit.

{¶ 31} The judgment of the Cuyahoga County Court
of Common Pleas, Domestic Relations Division, is
affirined.

It is ordered that appellee recover from appellant
costs herein taxed. The court finds there were
reasonable grounds for this appeal.

It is ordered that a special mapdate be sent to said
court to carry this judginent into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Aopellate Procedure.

JAMES J. SWEENEY P.J. and COLLEEN
CONWAY COONEY J., concur.
Ohio App. 8 Dist.,2007.
McKenzie v. Southworth
Slip Copy, 2007 WL 2206864 (Ohio App. 8 Dist.),

2007 -Ohio- 3915

END OF DOCUMENT
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Tenth District, Franklin
County.

John F. BIRATH, Plaintiff-Appellant,
V.

Jane C. BIRATH (now Wilson), Defendant-Appellee.
No. 04AP-929.

May 10, 2005.

Background: Former husband moved to modify or
terminate spousal support. The Court of Common
Pleas, Franklin County, Domestic Relations Division,
Case No. 85DR09-2900, granted motion, and former
wife appealed. The Court of Appeals reversed and
remanded. On remand, the trial court denied motion,
and former husband appealed.

Holdings: The Court of Appeals, Klatt, J., held that:

1(I), trial court did not abuse its discretion in holding
that no change of circumstances had occurred
warranting modification or termination, and

3(Z) former wife could not be required to liquidate
divorce assets to reduce her need for spousal support.

Affirmed.

Brown, P.J., concurred separately with statement.

fI I Divorce 134 °̂i^^245(2)

134 DivBtce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases

Divorce 134 ^247

Page 1

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 PermanentAlimony

134247 k. Commencement and
Termination. Most Cited Cases
Trial court did not abuse its diseretion in ruling that
increase in former wife's wages from $17,316 per
year to $34,086 per year did not amount to change in
circumstances warranting termination or modification
of spousal support, where such increase occurred
over 12-year period and represented five percent
annual increase in salary. R C. 1 3105.18(F).

i1 Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134245(2) k. Grounds and Rights of
Parties. Most Cited Cases

Divorce 134 ^247

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony
134k247 k. Conunencement and

Termination. Most Cited Cases
Trial court did not abuse its discretion, in ruling that
increased value of fonner wife's investments did not
amount to change in circumstances warranting
termination or modification of spousal support, where
marital assets awarded to former wife at time of
divorce funded majority of savings and investment
accounts at issue and some stock was purchased from
sale of separate property awarded at time of divorce.
R.C.S 3105.18(F).

f3], Divorce 134 C^238

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
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134k230 Permanent Alimony
134k238 k. Defenses and Objections. Most

Cited Cases
Former wife could not be required to liquidate
divorce assets to reduce her need for spousal support.

Appeal from the Franklin County Court of Common
Pleas, Division of Domestic Relations.

Tyack, Blackmore & Liston Co., L.P.A., and Thomas
M. Tvack, for appellant.
Stephen W. Daulton & Associates, and Stephen W.
Daulton, for appellee.

OPINION
KLATT J. .
*1 {¶ 1} Plaintiff-appellant, John F. Birath, appeals
from a judgment of the Franklin County Court of
Common Pleas, Division of Domestic Relations,
denying his motion to modify spousal support for
defendant-appellee, Jane C. Birath. Because the trial
court did not abuse its discretion, we affirm.

{¶ 2} On March 6, 1986, the trial court filed a
judgment entry ordering the termination of John and
Jane's marriage. On January 21, 1987, the trial court
ordered John to pay Jane $1,150 per month in
sustenance alimony and retained jurisdiction to
modify the order. In January 1998, John filed a
motion to modify or terminate the spousal support
order on the basis that circumstances had changed
since the January 1987 order. After a hearing, the
magistrate found that there had been a change in
Jane's fmancial position warranting a termination of
the spousal support order. Over Jane's objections, the
trial court adopted the magistrate's report and
recommendation granting John's motion and
terminating the spousal support order. Jane appealed
the decision to this court in Birath v. Birath (Dec. 21,
2000), Franklin App. No. OOAP-604. This court
reversed the trial court's judgment and rentanded for
further consideration of whether there had been a
change in circumstances.

{¶ 3) On remand, the magistrate determined there
had not been a change in circumstances. John raised
objections to this finding, but they were overruled
On August 20, 2004, the trial court adopted the
magistrate's report and recommendation, thus
denying John's motion to modify spousal support.
John appeals from this judgment entry.

{¶ 4} On appeal, John assigns the following errors:
[l.] The finding of the magistrate that there was no

Page 2

change in circumstances is contrary to the evidence.
[2] The finding of the magistrate that the retirement
accounts, as found to exist, cannot be accessed by the
defendant without tax penalties, is contrary to law.
[3] The magistrate's finding that there was no change
in circumstances is contrary to fR.C.13105.18.

{¶ 5} We will address appellant's first and third
assignments of error together because they both relate
to the magistrate's finding that there was no change in
circumstances justifying a modification of spousal
support. An appellate court reviews the modification
of spousal support mtder an abuse of discretion
standard. Booth v. Booth (1989). 44 Ohio St.3d 142,
144, 541 N.E.2d 1028. Absent a showing that the trial
court's attitude was unreasonable, arbitrary or
unconscionable, the trial court's judgment will be
affirmed. Id.

(¶ 6) A court may modify an order for spousal
support if °[t]he court determines that the
circumstances of either party have changed." R.C.
3105.18(E). However, we have previously held that
the statute does not permit a modification of spousal
support unless the change in circumstances is
substantial and the parties did not contemplate the
change in circumstances at the time of the prior
order. LeiQnher v. Leienher (1986). 33 Ohio App-3d
214, 215, 515 N.E.2d 625. Pursuant to R.C.
3105.18(F):
*2 A change in the circumstances of a party includes,
but is not limited to, any increase or involuntary
decrease in the party's wages, salary, bonuses, living
expenses, or medical expenses.

jI I {¶ 7) By these assignments of error, appellant
first argues that because appellee's wages bave
practically doubled during the time appellant has
been paying spousal support, there has been a change
in circumstances under RC. 3 t05.18(F). We find that
the trial court did not abuse its discretion in
concluding otherwise.

{¶ 8) At the time of the divorce in 1987, appellee
was making $17,316 per year as a schoolteacher. By
1999, appellee was making approximately $34,086
per year as a nurse. This represents only a five
percent annual increase over 12 years. The parties
must have anticipated at the time of the award that
appellee would receive at least cost of living
increases in her salary. Birath, supra. Therefore, we
conclude that the trial court did not abuse its
discretion in fmding the increase in appellee's wages
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over the 12-year period is not a change in Judgment affirmed.
circumstances as contemplated by R.C. 3105.I8(F).

L2 {¶ 9} Appellant-also argues that there has been a
change in circumstances because appellee has
acquired substantial assets in savings and investment
accounts, as well as retirement benefits that can
generate income.. Again, we find that the trial court
did not abuse its discretion in concluding otherwise.

LAZARUS J., concurs.
BROWN, P.J. concurs separately.
BROWN, P.J., concurring separately.BROWN J.
{¶ 14} Taking into consideration the broad
discretion of the trial court in these matters, I concur
in judgment only in that it cannot be found in this
case that there has been an abuse of such discretion.

{¶ 10} The magistrate found that the marital assets
awarded to appellee at the time of the divorce funded Ohio App. 10 Dist.,2005.
the majority of these accounts. Some stock was Birath v. Birath
purchased from the sale of separate property awarded Slip Copy, 2005 WL 1109657 (Ohio App. 10 Dist.),
at the time of the divorce. It was not unreasonable, 2005 -Ohio-.2295
arbitrary, or unconscionable for the trial court to
conclude that the parties must have contemplated at END OF DOCUMENT
the time of divorce that appellee would take these.
assets and invest them for her retirement. Birath,
supra. The parties must also have contemplated that
these investments would generate interest or dividend
income. Id. Therefore, the trial court did not abuse its
discretion in ruling that the increased value of Jane's
investments was not a change in circumstances. Thus,
appellant's first and third assignments of error are
overruled.

f3] {¶ 11} In his second assigtunent of error,
appellant contends that the magistrate's fmding that
the retirement accounts could not be accessed without
a tax penalty is inaccurate. Irrespective of the tax
consequences, a party need not liquidate assets
awarded to that party upon divorce just to reduce the
need for spousal support or to maintain that party's
standard of living. Fulmer v. Fulmer (May-5. 2000),
Trumbull App. No. 98-T-0146 ("Ohio appellate
courts have consistently refused to require the party
receiving spousal support to invest his or her portion
of the marital property division in order to reduce the
need for spousal support.").

(¶ 12) Here, as we stated above, the magistrate
found that the majority of Jane's assets were awarded
to her as part of the division of property in the
divorce. A party need not liquidate divorce assets to
reduce the need for spousal support. Therefore,
whether the accounts could be accessed- with or
without a tax penalty is irrelevant. Accordingly,
appellant's second assignment of error is overruled.

*3 {¶ 13) For the foregoing reasons, we overrule
appellant's first, second, and third assignments of
error, and affirm the judgment of the Franklin County
Court of Common Pleas, Division of Domestic
Relations.
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MEdmondson v. Edmondson
Ohio App. 2 Dist.,1996.
(Dnly the Westlaw citation is currently available.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio, Second District,
Montgomery County.

Ronald L. EDMONDSON, Plaintiff-Appellant
V.

Sammie S. EDMONDSON, Defendant-Appellee.
No. 15813.

Nov. 29, 1996.

Terry W. Posey, 7460 Brandt Pike, Huber Heights,
Ohio 45424, Atty. Reg. No. 0039666 Attomey for
Plaintiff-Appellant
L. Anthony Lush, 2160 Kettering Tower, Dayton,
Ohio 45423-1001, Atty. Reg. No. 0046565 Attorney
for Defendant-Appellee

OPINION

KERNS, J. (By Assignment).
*1 The parties to this action, Ronald and Sammie
Edmondson, were married on December 26, 1957
and divorced on February 4, 1994, but the cause
returned to the Division of Domestic Relations of the
Court of Conunon Pleas of Montgomery County on
September 13, 1995, when the plaintiff, Ronald
Edmondson, filed a motion to terminate or suspend
spousal support.

Thereafter, Mr. Edmondson's motion was referred to
a magistrate who conducted a hearing and
recommended that spousal support should be
terminated as of Novetnber 1, 1995, but the trial court
subsequently sustained objections to the magistrate's
decision and reestablished spousal support in the
amount of $1,250 per month fropr the date of
February 4, 1994. On March 19, 1996, the trial court
filed its order setting forth the reasons for its
decision, and on March 27, 1996, the plaintiff filed

his notice of appeal to this court.

Page 1

In the appeal, the first of three assignments of error
has been set forth by the appellant as follows:

°1. TIIE TRIAL COURT ERRED IN HOLDING
THAT MR. EDMONDSON'S RETIREMENT
DOES NOT CONSTITUTE A`CHANGE OF
CIRCUMSTANCE'."

Ordinarily, where one party requests modification of
an existing order for spousal support, the threshold
determination for the court is whether there has been
a change in circumstances since the previous support
order was made. See, R.C. 3105.18(E)(1). And the
party seeking the modification has the burden of
proving the change in circumstances. Martin v.
Martin (1949), 91 Ohio App. 52. Moreover, the
change in circumstances must be substantial and must
be such as was not contemplated at the time of the
prior order. Ilineham v. BinQham (1983), 9 Ohio
Aun3d 191. See also, LeiQhner v. Leighner (1986),
33 Ohio Ap .3p d 214.

hi the present case, Mr. Edmondson is not in a
position to complain that the initial order of the trial
court, which was made only nineteen months prior to
the filing of the motion for a modification, was
burdensome or unfair. Indeed, at that time, he agreed
to pay Mrs. Edmondson $1,250 per month until she
either died or remarried, and such agreement does not
provide that spousal support would terminate when
the appellant carried out his preconceived plan to
retire after thirty years of service. (T. 5-6-14).

Here, an objective analysis of the evidence presented
at the hearing on October 31, 1995, shows that the
"change of circumstances", upon which the appellant
relies, is based essentially, if not entirely, upon his
voluntary retirement at age fifty-five, but Mr.
Edmondson admits that he contemplated this change
when he agreed to pay $1,250 per month to his
former spouse. Hence, the first assignment of error is
without merit.

The second assignment of error has been presented as
follows:
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"2. THE TRIAL COURT ERRED IN HOLDING
THAT MR. EDMONDSON RETIRED IN ORDER
TO AVOID SPOUSAL SUPPORT
OBLIGATIONS."

In rendering its decision, the trial court made a
factual statement that the appellant "planned his
retirement, at least in part, to avoid his spousal
support obligations," and this finding provides the
sole basis for the second specification of error.

*2 As a matter of record, the fmding of the trial court
is supported by some reasonable inferences, but in
any event, such fmding was not controlling, or even
of major importance, in the determination of whether
the parties had experienced an unplanned change of
circumstances. As heretofore indicated, the appellant
knew of his forthcoming retirement when he made
the agreement to pay spousal support in the stated
atrtount. See, Leighner v. Leighner, supra; Nash v.
Nash (1945), 77 Ohio App. 155. Moreover, the trial
court may have been influenced to some extent by the
fact that Mr. Edmondson is now working on a farm in
Missouri which is owned by a college teacher with
whom he has a romantic relationship. (T. 14).

In the case of Bazeer v . Bauer (April 15, 1982).
Monteomery App. No. 7596, unreported, which has
many characteristics similar to those of the present
case, this court, speaking through Judge Sherer,
conunented as follows upon an argument similar to
the one posited by the second assignment of error:

"There can be no appeal from the reason given for a
judgment. This appeal must be considered to be from
the judgment itself and the question to be determined
is whether it is correct, whether, in view of all the
evidence adduced, it can be said to be so
unreasonable as to constitute an abuse of discretion."

Likewise, in this proceeding, there is substantial
credible evidence to refute the appellant's claim of a
change of circumstances which might justify a
reduction in support, and the alleged error is therefore
overruled.

The third assignment of error challenges the
judgment as follows:

Page 2

"3. THE TRIAL COURT'S DECISION AND
JUDGMENT SUSTAINING DEFENDANT'S
OBJECTIONS IS AGAINST THE MANIFEST
WEIGHT OF THE EVIDENCE AND RESULTS IN
BAD PUBLIC POLICY."

Oidinarily, a motion to modify sustenance support
payments invokes the discretionary authority of the
trial court. See, Blakemore v. Blakemore (1983), 5
Oliio St.3d 217. And in the usual case, the order of
the trial court allowing or disallowing a change in
spousal support will not be disturbed in the absence
of a showing of an abuse of discretion. See, McCov v.
McCoy (1995), 105 Ohio Agp.3d 651:Bauer v.
Bauer, supra.

Here, the undisputed evidence discloses, among other
things, that Ronald Edntondson harbored an abiding
intention to retire before he made his spousal support
agreement, and nothing appears in the evidence to
suggest that Mrs. Edmondson or her husband agreed
or anticipated that voluntary retirement would
terminate or suspend her support payments prior to
death or remarriage.

As argued by the appellant, this court has held that a
reduction in income due to voluntary retirement is
literally a change of circumstances. Lewis v. Lewis
(May 26 , 1987), Clark App No 2264 unreported;
Melhorn v. Melhorn (January 30 1989), Monteoinery
Aup. No. 11139, unreported. But the court also
recognized in those cases that retirement alone is not
necessarily a change as between the parties which
might justify the termination or suspension of
support. And the record in the instant case, as a
whole, under all of the circumstances, fails to reveal
any semblance of an abuse of discretion.
Accordingly, the third assignment of error is
overruled.

*3 Piuding no prejudicial error, therefore, the
judgment of the trial court will be affirmed.

BROGAN P.J., concurs.GRADY, J., concurring:
While I believe that the "circumstances" which a
movant must show have changed substantially are
those which were a part of the record before the
court, and not merely those known to one or both of
the parties, I am satisfied that on the facts before it
the trial court did not abuse its discretion when it
denied the motion to reduce spousal support.
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(Judge Josoh D. Kems, Retired from the Court of
Appeals, Second Appellate District, sitting by
assignment of the Chief Justice of the Supreme Court
of Ohio.)
Ohio App.^2 Dist,1996.
Edmondson v. Edmondson
Not Reported in N.E.2d, 1996 WL 685783 (Ohio
App. 2 Dist.)
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CReveal v. Reveal
Ohio App. 2 Dist.,2003.

Court of Appeals of Ohio,Second District,
Montgomery County.
REVEAL, Appellee,

V.
REVEAL, Appellant.

No. 19812.

Decided Oct. 3,2003.

Former husband moved to modify spousal support
obligation based on material changes in
circumstances since divorce. The Court of Common
Pleas, No. 1986-DR-01220, denied modification
motion. Husband appealed. The Court of Appeals,
Montgomery County, Bro¢an. J., held that: (1) 250%
increase in value of former wife's retirement account
in 15 years since divorce did not warrant reduction in
husband's spousal support obligation, and (2) wife's
eligibility for retirement benefits did not warrant
reduction in liusband's spousal support obligation.

Affirmed.

Grady, J., dissented and filed opinion.

West Headnotes

jU Divorce 134 C^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property 134k'230 Permanent Alimony
134k245 Modification of Judgment or

Decree
1341Q45(2) k- Grottnds and Rights of

Parties. Most Cited Cases
To satisfy the statutory test for modification of
spousal support order; the change in circumstances
must be one that is substantial and not contemplated
at the time of the prior order. R.C. & 3105.18(C)(1) .

L2j Divorce 134'^245(3)

Page 1

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(3) k. Application, Bill, or
Petition, and Hearing Thereof. Most Cited Cases
The burden of showing that a reduction of spousal
support is warranted is on the party who seeks the
reduction. R C. & 3105.18(C)(1). (E. F).

L31 Divorce 134 C;^245(1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(1) k. Power and Authority.
Most Cited Cases
Ordinarily, a motion to modify sustenance support
payments to a former spouse invokes the
discretionary authority of the trial court. R.C. &
3105.18(C)(I), (E. F).

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

134k286 Review
134k286(3) Discretion of Lower Court

134k286(3.1) k. In General. Most
Cited Cases
In the usual case, an order of the trial court allowing
or disallowing a change in spousal support will not be
disturbed in the absence of a showing of an abuse of
discretion. R.C. & 3105.18(C)(1), (E. F).

j1 Divorce 134 077^245(2)

134 Divorce
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134V Alimony, Allowances, and Disposition of
Property

134k230 Permanent Alimony
134k245 Modification of Judgment or

Decree
134245(2) k. Grounds and Rights of

Parties. Most Cited Cases
Increase of 250% in value of former wife's retirement
account in 15 years since divorce decree was entered
was not a substantial change of circumstances not
contemplated by parties which would warrant
reduction in fonner husband's spousal support
obligation; rise in value was not remarkable. R.C.
3105 18(C)(1), (E. F).

f61 Divorce 134 C;77^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245 2 k. Grounds and Rights of
Parties. Most Cited Cases
Former wife's eligibility for retirement benefits was
not a substantial change of circumstances not
contemplated by parties which would warrant
reduction in former husband's spousal support
obligation, where husband knew that wife would be
eligible to receive retirement benefits at age 59-1/2
and yet agreed to pay her alimony until her death or
remarriage. R.C. & 3105.18(C)(1), (E, F).

**1132*759 F. Ann Crossman, Dayton, for appellee.
Timothv N. Tye, Dayton, for appellant.
BROGAN, Judge.
(¶ 1) Danny L. Reveal, M.D., appeals from the trial
court's refusal to reduce the spousal support he was
ordered to pay his **1133 former wife, Lynn, back in
1987 when the Reveals were divorced.

[121 The Reveals were married in 1961 and had four
children. In the final divorce decree, the court
ordered Danny to pay Lynn $72,000 a year in
"alimony" payable at $6,000 per month until Lynn
died or remarried The court retained jurisdiction to
review the alimony award. Danny was ordered to
assign Lynn $318,000 out of his interest in a certain
profit-sharing plan in accordance with a stipulated
qualified domestic relations order.

Page 2

(131 Danny remarried in 1988 and has two children
from that marriage, ages 13 and 11.

{¶ 4) In March 2002, Danny moved to modify the
spousal support (previously "alimony") award,
contending that there had been material changes in
his circumstances since the divorce. At the hearing,
Danny testified that the income from his surgical
practice was anticipated to drop from $315;000 in
2001 to approximately $215,000 in 2002. He
explained that reimbursements from insurance
carriers and Medicare had decreased substantially. He
testified that he presently had approximately
$200,000 in two separate retirement accounts.

{¶ 5} On cross-examination, Dr. Reveal admitted that
his medical corporation provides him a leased car
valued at $400 a month and pays for his family's
health *760 insurance in the amount of $1,000 a
month. In addition, Dr. Reveal indicated that he
usually receives an annual bonus payment of $10,000
towards his 401(K) plan.

{¶ 6} Lynn Reveal testified that she was 60 years of
age and that she had not remarried since the divorce.
She said that she lives alone on her spousal support.
Although she earned two associates degrees over the
years, she said that she was presently unemployed.
She acknowledged that her retirement account had a
value as of May 2002 of $792,410 with income of
$5,800 annually.

{¶ 7} In denying Dr. Reveal's motion to modify his
spousal support obligation, the magistrate made the
following fmdings:

{¶ 8}"At the time of the parties' divorce, Dr. Reveal
filed an affidavit indicating that his annual income
was $296,000. The court fmds that defendant has
failed to demonstratc that a substantial change in
circumstances has occurred since the initial
determination of spousal support in this matter. In the
tax year 2001, Dr. Reveal had annual income of
$315,000. For the tax year 2002, Dr. Reveal's own
employee information indicates that his income could
be anywhere from $250,000 to $300,000. The court
finds that there has been no substantial change in Dr.
Reveal's income since the initial award for spousal
support. Dr. Reveal also argues that as a result of his
becoming remarried and having two minor children
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in his household, this would justify a decrease in his
spousal support obligation. The court does not fmd
this argument to be persuasive. Dr. Reveal cannot
voluntarily enter into another relationship and incur
additional expenses that could result in a reduction in
his spousal support obligation. Additionally, Dr.
Reveal did not demonstrate that the responsibilities of
his new family affect his ability to pay the spousal
support in any fashion.

(19) "Additionally, the court has considered that the
plaintiff is 60 years old and very unlikely to ever be
able to obtain gainful employment. Although
plaintiffs IRA account has increased substantially
since the parties' divorce, that ih and of itself does not
constitute a substantial change in circumstances that
would warrant a decrease in spousal support.
Although defendant requested that the court **1134
take jud'icial notice of the interest rate on U.S.
Treasury Notes, no evidence was submitted
demonstrating that plaintiff was realizing any income
from her investments."

{¶ 10} In overruling Dr. Reveal's objection to the
magistrate's report, the trial court noted that although
Lynn Reveal's IRA accounts have increased since the
divorce, the increase would have been contemplated
at the time of the divorce. The court noted that Mrs.
Reveal had monthly living expenses of $5,489.07 and
Dr. Reveal had expenses totaling $4,650. The court
concluded that Dr. Reveal had failed to demonstrate
that there was a substantial change in his
circumstances from the initial award in 1987.

*761 {¶ 11} Dr. Reveal argues that the trial court
abused its discretion in denying his modification
motion because Mrs. Reveal's retirement account
grew by approximately 250 percent from 1987 to the
present. Dr. Reveal argues that this fact amounts to a
substantial change in circumstances jttstifying the
modification of his spousal support obligation to Mrs.
Reveal.

{¶ 12}R_C. 3105.18(E) provides that the court that
entered the divorce decree does not have jurisdiction
to modify the amount of alimony or spousal support
unless the court determines that the circumstances of
either party have changed. R.C. 3105.18(F) provides
that a change of circumstances of a party includes,
but is not limited to, any increase or involuntary
decrease in the party's wages, salary, bonuses, living
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expenses, or medical expenses.

{¶ 13}R.C. 3105.18(C)(1) provides that in
determining whether spousal support is -appropriate
and reasonable and in determining its amount and
"duration" the court shall consider, inter alia, the
retirement benefits of the parties.

r11121f31141 {¶ 14} The circumstances that a court
must find have changed to support modification of a
spousal support order are those set out at R.C.
3105.18(C)(1)(a) through (n) as they pertain to either
party. To satisfy that test, "the change must be one
that is substantial and not contemplated at the time of.
the prior order." Tremaine v. Tremaine (1996), 111
Ohio App . 3d 703, 706, 676 N.E.2d 1249. The burden
of showing that a reduction of spousal support is
warranted is on the party who seeks the reduction.
Haninger v. Haninzer (1982) , 8 Ohio App.3d 286, 8
OBR 380, 456 N.E.2d 1228. Ordinarily, a motion to
modify sustenance support payments invokes the
discretionary authority of the trial court. See
Blakemore v. Blakemore (1983), 5 Ohio St 3d 217, 5
OBR 481, 450 N E 2d 1140. And, in the usual case,
the order of the trial court allowing or disallowing a
change in spousal support will not be disturbed in the
absence of a showing of an abuse of discretion. See
McCoy v McCoy (1995) 105 Ohio App . 3d 651. 664

N E 2d 1012•Bauer v. Bauer (A^r 15, 1982),

Montgomery App . No 7596 1982 WL 3719.

{¶ 15} In Edmondson v. Edmondson (Nov. 29, 1996),

Monteomerv App . No. 15813 , 1996 WL 685783, this
court upheld a trial court's refusal to modify a
spousal-support order wherein a husband agreed to
pay his former spouse $1,250 a month until she died
or remarried. 7udge Kerns noted in that court's

opinion:

{¶ 16}"I-Iere, the undisputed evidence discloses,
among other things, that Ronald Edtnonson harbored
an abiding intention to retire before he made his
spousal support agreement, and nothing appears in
the evidence to suggest that Mrs. Edmonson or her
husband agreed or anticipated that voluntary
retirement would terminate or suspend her support
payments prior to death or remarriage.

{¶ 17} " * *

**1135*762 {¶ 18} "As arguec( by thg,4ppellant, this
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court has held that a reduction in income due to
voluntary retirement is literally a change of
circumstances. Lewis v. Lewis (May 26, 1987). Clark
Ano. No. 2264, umeported [1987 WL
118181:Melhorn v. Melhorn (January 30, 1989)
Montgomery ADn. No. 11139, umeported 1989 WL
84521. But the court also recognized in those cases
that retirement alone is not necessarily a change as
between the parties which might justify the
termination or suspension of support. And the record
in the instant case, as a whole, under all of the
circumstances, fails to reveal any semblance of an
abuse of discretion. Accordingly, the third
assignment of error is overruled."

[51f61 {¶ 19} Dr. Reveal certainly knew that Lynn
Reveal would be eligible to receive her retirement at
age 59 1/2 and yet he agreed to pay her alimony until
her death or remarriage. He could have stipulated that
the alimony was subject to reduction upon Lynn's
receiving retirement benefits, but he did not. It is also
not clear that Mrs. Reveal would have agreed to such
a stipulation. We see no abuse of discretion present in
the trial court's refusal to fmd that there was no
substantial change of circumstances not contemplated
by the parties. The rise in value of Mrs. Reveal's
retirement account since 1987 was not remarkable
either. The assignment of error is overruled.

{¶ 20} The judgment of the trial court is affirmed.

Judgment affirmed.

FREDERICK N. YOUNG, J., concurs.
GRADY, J., dissents.
GRADY, Judge, dissenting.
{¶ 21) I respectfully dissent from the majority's
decision and would instead hold that the domestic
relations court abused its discretion when it failed to
find on the record before it that a substantial change
of circumstance occurred that warrants a
modification of spousal support pursuant to R.C.
3105.18(E) .

(¶ 22) We said in Jaseph v. Joseph (1997). 122 Obio
App.3d 734, 702 N.E.2d 949, which involved facts
similar to those here, that the circumstances
concerning which a substantial change must be
shown in order to warrant a modification of a prior
spousal support order are the factors or
"circumstances" set out in R.C. 3105.18(C)(1)(a)
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throueh (n), which that section directs the court to
consider when it orders spousal support. We held in
Tremaine v. Tremaine (1996). 111 Ohio Anp:3d 703,
676 N.E.2d 1249, that any such change must be
substantial and one that was not contemplated by the
court when it entered its prior spousal support order.

*763 {¶ 231 Absent a statement by the domestic
relations court when it orders spousal support that it
considered some future change, whether the court
then considered a change that subsequently occurs
must be determined inferentially, by the effect of the
change on the court's earlier detemtination that
spousal support is needed and warranted. That
determination of need is necessarily co-extensive
with the court's decision to order reasonable spousal
support pursuant to R.C. 3105 18(B). B16kemore v.
Blakemore (1983). 5 Ohio St.3d 217, 218, 5 OBR
481. 450 N.E.2d 1140, citing Wolfe v. Wolfe (1976).
46 Ohio St.2d 399. 75 0.02d 474. 350 N.E .2d 413.

{¶ 24} When the domestic relations court ordered
Danny Reveal to pay spousal support in the amount
of $72,000 per year beginning in 1987, Lynn Reveal
had no income of her own to meet her needs. She had
been awarded a share of Danny **1136 Reveal's
interest in a qualified retirement plan valued at
$308,750 as her share of the marital property.
However, she could not be expected to exhaust that
asset, and by the terms of the QDRO dividing the
property, Lynn Reveal could not commence receiving
income benefits under the plan until Danny Reveal
retired or Lynn Reveal reached a designated
retirement age. (Stipulated Qualified Domestic
Relations Order, June 6, 1988.)

{¶ 25) Lynn Reveal has now reached an age at which
she may begin receiving income benefits from the
plan. The value of her share has increased to
$797,981. Income available to her from that sttm,
without any diminution of principal, would probably
be in excess of $30,000 per year. However, she draws
only a nominal amount of income from the plan and
apparently intends to allow the income now available
to her to accumulate into principal, depending instead
on the $72,000 she receives each year from Danny
Reveal for her needs.

{¶ 26) The circumstance that has changed since the
domestic relations court. ordered spousal support in
1987 is not the passive increase in the value of Lynn
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Reveal's retirement account. The change is that Lynn
Reveal now has an ihcome available to her from that
account that she did not have in 1987, which made an
award of spousal support in the amount of $72,000
annually reasonable to meet her needs at the time.
When a spousal support obligee who was
unemployed when spousal support was ordered
subsequently obtains employment, the income the
employment generates for the obligee may be a
change of circumstances for purposes of modification
of spousal support. Blakemore v. Blaken:ore (19831.
5 Olrio St.3d 217, 5 OBR 481. 450 N.E2d 1140.
There is no difference with respect to a new income
that's generated by capital assets the obligee owns.
The majority finds a distinction here, because the
capital asset was awarded to Lynn Reveal on her
share of marital property.

{¶ 27}RC. 3105.18(C)(1)(a) directs a court that
orders spousal support to consider "[t]he income of
the parties, from all sources, including, but not
limited *764 td, income derived from property
divided, disbursed, or distributed under section
3105.171 of the Revised Code."The court is required
to look to the same consideration in an R.C.
3105.18(E) motion to modify. Joseph v. Joseph 122
Ohio Ano.3d 734, 702 N.E:2d 949. Therefore, the
court cannot now reject the relief Danny Reveal
sought on a finding that the income now available to
Lynn Reveal does not constitute a change of
circumstances because it is derived from a share of
marital property awarded to her pursuant to R.C.
3105.171 the retirement plan.

{¶ 28}R.C. 3105.18(E) is grounded on an
understanding that changes occur in people's lives
over the course of years. The fact that a later change
was possible does not necessarily demonstrate that
the court considered its later impact on a recipient's
reasonable need for spousal support when spousal
support was ordered. Such a narrow interpretation
would confine the power conferred by R.C.
3105.18(E) to events which are accidental, fortuitous,
or otherwise the product of chance.

{¶ 29} The trial court did not reach the issue of
whether the new income available to Lynn Reveal is
a "substantial" change, having rejected the claim that
it is a change for purposes of Danny Reveal's motion
to modify. It is a change, and a substantial change,
because it can provide Lyan Reveal an income the
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amount of which is a substantial portion of the
spousal support Danny Reveal was ordered to pay to
help Lynn Reveal meet her needs. **1137 Whether
those needs have changed and whether Danny Reveal
should be required to pay some diffeient amount of
spousal support to help Lynn Reveal meet them is a
matter to be determined after a merit hearing on his
mo6on: Judge Brogan suggests that Danny Reveal,
when he agreed to pay spousal support in the amount
ordered, could have stipulated that it was subject to
reduction when Lynn Reveal receives her retirement
benefits, and because he did not do that, he cannot
now complain about the domestic relations court's
decision to ignore those benefits. Stipulations involve
facts, not law, and whether the income now available
to Lynn Reveal creates a substantial change of
circumstances for purposes of R C. 3105.18(El is a
question of law, not fact. In any event, both parties
agreed to reserve the power to tnodify to the court,
and that broad reservation comfortably encompasses
these facts. There was no need to be more particular.
Indeed, R.C. 3105.18(E)(1l contemplates a broad
authorization, not one contingent on certain events.

{¶ 30} I would reverse and remand.

Ohio App. 2 Dist.,2003.
Reveal v. Reveal
154 Ohio App.3d 758, 798 N.E.2d 1132, 2003 -Ohio-
5335
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Background: Former husband filed motion to
modify or terminate spousal support. Magistrate
entered order denying motion, and husband filed
objections to magistrate's order. The Court of
Common Pleas, Franklin County, Division of
Domestic Relations, No. 91DR 2463, overruled
husband's objections. Husband appealed.

Holding: The Court of Appeals, Travis, J., held that
trial court did not abuse its discretion by concluding
that there had not been a change in circumstances.

Affirmed.

Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(21 k. Grounds and Rights of

Parties. Most Cited Cases
Trial court did not abuse its discretion in proceeding
on former husband's motion to modify spousal
support by concluding that there had not been a
change in circumstances sufficient to support
modification of spousal support award, even though
husband retired; husband's retirement, was
contemplated at time of divorce, marital settlement
agreement specified three terminating events for
spousal support but did not include husband's
retirement, neither party's income was substantially
different from at the time of the divorce, and both
parties voluntarily increased their expenses over the

years. R.C. & 3105.18(E, F).
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Appeal from the Franklin County Court of Common
Pleas, Division of Dbmestic Relations.

William M. Schumann, for appellee.
Tyack, Blackmore & Liston Co.; L.P.A., and Thomas
M. Tvack, for appellants.

OPINION
TRAVIS, J.
*1 {¶ 1} Appellant, Paschal J. Palmieri
(°Mr.Palmieri"), appeals from the Franklin County
Court of Common Pleas, Division of Domestic
Relations, November 18, 2004 judgment. entry
overruling his objections to the magistrate's June 21,
2004 order. The magistrate's order denied Mr.
Palmieri's request for modification or termination of
spousal support upon finding there had not been a
substantial change in circumstances to warrant a
modification. For the reasons that follow, we affirm
the judgment of the trial court.

{¶ 2} Mr. Palmieri and appellee, Sandra M. Palmieri
("Mrs.Palmieri"), were married in 1957 and divorced
pursuant to an Agreed Judgment Entry Decree of
Divorce filed June 8, 1992, and made effective May
5, 1992. Three children were born as issue of the
marriage; all of whom were emancipated at the time
of the divorce.

{¶ 3} As a part of the divorce decree, Mr. Palmieri
was ordered to pay spousal support of $1,800 per
month for seven months and, commencing January 6,
1993, the sum of $1,400 per month until the death of
a party, Mrs. Pahnieri's remarriage, or Mrs. Pahnieri's
cohabitation with an unrelated male. The decree
divided the parties' assets and liabilities, and the court
retained jurisdiction to rnodify the amount or terms of
the spousal support provision.

{¶ 4) At the time of the divorce, Mrs. Palmieri was
working full-time as an office manager for an agent
of State Farm Insurance. In 1991, her annual salary
was $18,679, she was 54 years old, a high school
graduate, and in good health. During the'pendancy of
the divorce proceeding, Mr. Palmieri voluntarily
resigned his job as a hguor salesman for Vintner's
International, where he was making $110,000 per
year. He did so based on fears the company was in
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serious financial trouble. Eventually, Vintner's
Intemational filed for bankruptcy, but Mr. Palmieri
was able to secure new employment in August 1991
with Jim Beam Brands making $65,000 per year.
Further, in 1991, Mr. Palmieri was 56 years old, a
college graduate, and in good health.

{¶ 5} The total net marital assets amounted to
approximately $425,000. Under the terms of the
settlement agreement, Mrs. Palmieri retained the
family home and its contents, rental real estate, and
most of her assets as well as most of the joint assets.
Mr. Palmieri retained all of his retirement assets as
well as the rest of his assets. All life insurance
policies were to be surrendered and the cash split
between the two parties. Ultimately, each party
received approximately $200,000 of the marital
estate, excluding furnishings.

{¶ 6} The parties differ on the extent to which Mr.
Pahnieri's retirement played in the settlement
negotiations. Mrs. Pahnieri testified before the
magistrate that she compromised on the amount of
support she needed each month in consideration of
Mr. Pahnieri's eventual retirement. Mrs. Palmieri
believes the support payments were based on her
need for $2,000 per month, rather than on Mr.
Palmieri's salary. Mr. Palmieri testified he believes
the support amount was based on his $110,000 salary
from Vintner's. He further agreed that during the
negotiations, he had discussed his retirement with his
attomey.

*2 {¶ 7} In early 2000, Mrs. Palmieri sold the
marital hotne, receivhtg net proceeds of $113,569.
She also sold the rental property and received net
proceeds of $22,461. The rental property was sold to
her daughter for several thousand dollars less than its
market value. Mrs. Palmieri then moved to the
Cleveland area to be near family; residing in her
sister's home from mid-2000 to mid-2002. While she
was te.̂ rnporarily unemployed druing this time, in
2001, Mrs. Pahnieri found employment in the
Cleveland area with a Nationwide In$,urance agency.
Her annual salary was $25,635.

{¶ 8} In 2002, Mrs. Palmieri purchased a home of
her own in Avon, Ohio for $227,000, with a
mortgage of $179,871. Mrs. Palmieri also found new
employment with another Nationwide Insurance
agency closer to her new home earning $30,000 per
year. The same year, Mrs. Palmieri gave her son a
gift of $25,000.

{¶ 9) The value of Mrs. Pahnieri's IRA and
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brokerage investments was $175,361 by June 30,
2003. She also owns three insurance policies with an
aggregate value of $17,568 and 15,000 shares in
DynaResources, a gold mining company, purchased
for $30,000. As of July 1, 2003, Mrs. Palmieri had
assets of approximately $295,059 witli liabilities of
$4,700, not including her mortgage. Her gross
monthly employment income is $2,500 per month
Spousal support remains at $1,400 a month. She
also receives social security benefits of $767 per
month and dividends/interest of $333.33 per month.
Her total monthly income is $5,000.33. Mrs.
Palinieri's monthly expenses, not including
investments and savings but including her housing
expenses, are approximately $4,040 per month.

{¶ 10} Since the divorce, Mr. Pahnieri continued to
work for Jim Beam Brands. During this time, his
salary increased from $65,000 in 1991 to
$129,807.44 in 2001. In 2002, while employed by
Jim Beam Brands, Mr. Palmieri left his rental
housing in Columbus, Ohio and moved to Las Vegas
where he purchased a home for $349,434, with a
mortgage of $200,000. Mr. Palmieri's girlfriend,
Patsy Bard, is a co-owner of the real estate and is an
obligor on the mortgage. However, Mr. Palmieri
testified that Ms. Bard did not contribute to the down
payment and makes none of the mortgage payments.
Additionally, Mr. Palmieri has given Ms. Bard at
least $4,000 for her personal use.

{¶ 11) W. Palmieri retired from Jim Beam Brands
effective April 30, 2003. Since then, his monthly
income consists of $1,501.30 from social security,
$2,394.76 from his pension plan, $208 from his
father's trust, $54.16 from U.S. Treasury Notes, and,
at a minimum, $1,067 in retirement investment
returns. His total monthly income is $5,225.22. As of
July 1, 2003, Mr. Palnveri was worth approximately
$880,367 with no other liabilities beyond his
mortgage. Mr. Palmieri claimed monthly expenses,
not includinginvestments and savings but including
his housing expenses and spousal support payments,
of $5,793.95 per month. Some of those expenses are
challenged by Mrs. Palmieri as unreasonable and/or
mmecessary.

*3 {¶ 121 On April 26, 2002, Mr. Palmieri filed a
motion in the trial, court to modify or terminate
spousal support. He argued that changed
circumstances warranted a modification or
termination of the previously ordered spousal
support; The magistrate held a hearing August 4,
2003. On June 21, 2004, the magistrate denied the
motion. Mr. Palmieri filed objections to the
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magistrate's decision on July 6, 2004. The trial court
filed a judgment entry on November 18, 2004
overruling the objections.

{¶ 13) Mr. Palmieri now appeals the trial court
decision and asserts two assignments of error:
ASSIGNMENT OF ERROR I:
THE TRIAL COURT ERRED IN FINDING THAT
THERE [HAD] BEEN NO CHANGE IN
CIRCUMSTANCES PERMITTING THE COURT
TO MODIFY DEFENDANT-APPELLANT'S
OBLIGATION TO PAY SPOUSAL SUPPORT.
ASSIGNMENT OF ERROR II:
TIIE TRIAL COURT ERRED IN FINDING THAT
DEFENDANTS RETIREMENT AT AGE 67
WHEREIN HIS INCOME WOULD PRIMARILY
BE SOCIAL SECURITY AND RETIREMENT
BENEFITS EARNED AFTER THE DIVORCE
WAS ESSENTIALLY A VOLUNTARY
REDUCTION IN INCOME NOT ENTITLING HIM
TO RELIEF AS TO HIS SPOUSAL SUPPORT
OBLIGATION.

{¶ 14) Our review of this case is based on an abuse
of discretion standard. "While a reviewing court in
any domestic-relations appeal must be vigilant in
ensuring that a lower court's determination is fair,
equitable, and in accordance with law, an appellate
court must refrain from the temptation of substituting
its judgment for that of the trier-of-fact, unless the
lower court's decision amounts to an abuse of
discretion." Martin v. Martin (1985). 18 Ohio St.3d
292, 295, 480 N.E.2d 1112. An abuse of discretion
means the trial court's decision is unreasonable,
arbitrary or unconscionable and is not merely an error
of law or judgment. Blakemore v. Blakemore (1983),
5 Ohio St.3d 217,450 N.E.2d 1140.

{¶ 15) In his first assignment of error, Mr: Palmieri
argues this court should reverse the trial court and
order it to enter a fmding that there has been a change
in circumstances. Mr. Palmieri contends the spousal
support award is unjust because Mrs. Palmieri's
income has nearly doubled and she voluntarily
increased her living expenses since the time of the
award, while his income has been reduced due to his
retirement. Additionally, Mr. Palmieri believes the
court should follow the premise that spousal support
should terminate at a certain point in time. See
Kunkle v. Kunkle (1990), 51 Ohio St.3d 64, 554
N.E.2d 83

{¶ 161 Mrs. Palmieri argues the trial court did not
abuse its discretion, and therefore, the judgment
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should be affn7ned. She asserts Kunkle is not
applicable in this situation due to the long duration of
the marriage, advanced age of the parties at the time
of the divorce, and the fact that she has no real ability
to be self-supporting. Further, Mrs. Pahnieri contends
the divorce agreement was intended to be permanent
and Mr. Palmieri's ultimate retirement was fully
considered in the negotiations between the parties. It
is Mrs. Palmieri's position that she remains unable to
support herself despite her gradual increase in income
over the years. Therefore, she reasons, her
circumstances have not substantially changed.

*4 {¶ 17) Generally, a trial court is afforded great
discretion in deciding spousal support issues.
Bolineer v. Bolfter (1990), 49 Ohio St.3d 120, 551
N.E.2d 157; Cherry v. Cherrv (1981), 66 Ohio St.2d
348, 421 N.E.2d 1293. Where modification of a
spousal support award is requested, the threshold
questions are whether the trial court retained
jurisdiction to modify the provisions of its order and
whether the circumstances of a party have changed.
Woldin2 v. N'olding (1992), 82 Ohio App.3d 235,
239, 611 N.E.2d 860. In the present case, the trial
court specifically retained jurisdiction to modify the
provisions of the decree.

{¶ 18) R.C. 3105.18(E) provides that the court that
enters the decree of divorce has jurisdiction to
modify the amount or terms of the spousal support
only where the court determines that the
circumstances of either party have changed. R.C.
3105.18(F) specifies that for purposes of division (E),
"a change in the circumstances of a party includes,
but is not limited to, any increase or involuntary
decrease in the party's wages, salary, bonuses, living
expenses, or medical expenses." To warrant a
modification, the change must be "substantial and
one not contemplated at the time of the prior order."
Tremaine v. Tremaine (1996), 111 Ohio App.3d 703,
706, 676 N.E.2d 1249. If a change of circumstances
is found to exist, the trial court tnust determine
whether spopsal support is still necessary and, if so,
in what amount. Kucmanlc v. Kzecmanic (1997), 119
Ohio App.3d 609. 613, 695 N.E.2d 1205; Bineham v.
BinQham (1983) , 9 Ohio App.3d 191, 459 N.E.2d
231.

{¶ 191 Considering all the evidence now before the
court, we find that the trial court's determination that
there was not a change in circumstance was not
unreasonable, arbitrary or unconscionable. First,
there is testimony in the record that Mr_ Pahnieri's
retirement, and the accompanying reduced income,
was thoroughly considered at the time of the divorce.
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Both the magistrate and the trial court found
retirement was contemplated, discussed, and debated
prior to the ultimate agreement on spousal support.
Nothing in the record suggests this was not the case.
The divorce decree lays out three specific terminating
events for spousal support. Mr. Palmieri's retirement
is not one of them. At the time of the divorce, Mr.
Pahnieri could have negotiated a provision regarding
modification or termination of spousal support
upon retirement. He was less than ten years from
retirement age at the time of the divorce. He did not
do so and cannot now ask the court to relieve him of
his choice. A court cannot base modification on a
change that was contemplated at the time of the
divorce.

{¶ 20} Second, even if retirement had not been
contemplated, neither party's income is substantially
different now from their income in 1991. At the time
of the divorce, Mr. Palmieri was working at Jim
Beam Brands making $65,000 per year, or $5,416.66
per month. His current monthly retirement income is
$5,225.22, a difference of less than $200 per month.
Moreover, his assets have appreciated over 300
percent. If Mr. Palmieri were still working, his
monthly income would be approximately $5,000
greater than it is currently, because his income had
increased significantly since the divorce. Mrs.
Pahnieri's employment income has increased
approximately $1,000 per month from $1,550 to
$2,500 per month; the approximate equivalent to a
four percent increase per year. However, her assets
have increased only by 50 percent. The court also
notes that Mrs. Palmieri is.still working full-time and
is unable to retire at present. While her income has
increased, the trial court was not unreasonable,
arbitrary or unconscionable when it determined that
increase was not substantial.

*5 {¶ 21} Mr. Palmieri also argues that Mrs.
Palmieri has voluntarily increased her expenses since
the divorce. According to the record, both parties
have increased their expenses over the years, with
both incurring mortgages at or near the time the
motion to modify or terminate was filed. The court
cannot consider Mrs. Palmieri's increases in expenses
without also considering Mr. Palmieri's increased
expenses.

{¶ 22} Both parties rely on Kunkle, supra. Mr.
Pahnieri believes Kunkle supports his view that
spousal support should be finite, rather than
continue endlessly. However, Mr. Palmieri failed to
apply the exceptions specified by that court:
Except in cases involving a marriage of long
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duration, parties of advanced age or a homemaker-
spouse with little opportunity to develop meaningful
employment outside the home, where a payee spouse
has the resources, ability and potential to be self-
supporting, an award of sustenance alimony should
provide for the termination of the award, within a
reasonable time and upon a date certain, in order to
place a defmitive limit upon the parties' rights and
responsibilities.

Kunkle, paragraph one of the syllabus.

{¶ 231 In the present case, the parties were matried
for 35 years, making it a marriage of long duration.
Both parties were over 50 at the time of the divorce,
and Mrs. Palmieri was a homemaker-spouse who had
had little opportunity to develop meaningful
employment outside the home. Additionally, Mrs.
Palmieri does not have the ability to be self-
supporting. Since every exception to the standard has
been met, Kunkle has little, if any, application to the
instant matter.

{¶ 24} Mr. Pahnieri's first assignment of error is
overruled.

{¶ 25) In his second assignment of error, Mr.
Palmieri contends the trial court should have taken
into account his retirement, and the concomitant
reduction in income, in determining whether there
was a change in circumstance warranting a
reduction/termination of the spousal support. He
argues that, at the time of the divorce, Mrs. Palmieri
was awarded the majority of the marital assets with
him retaining only his retirement accounts, and it
would be unfair to require him to use some of the
very assets he was awarded to continue paying the
support Mr. Palmieri contends his retirement should
not be considered a voluntary reduction in income.

{¶ 26) Mrs. Palmieri argues that Mr. Palmieri's
retirement was fully considered and taken into
account at the time the agreement was made and
therefore its occurrence is not a change of
circumstances, even with a decrease in income. Mrs.
Palmieri asserts Mr. Palniieri's retirement income is
actually very similar to his income at the time of the
divorce, rather than significantly lower. Furthermore,
Mrs. Palmieri contends the marital assets were
equally divided at the time of the divoYce and Mr.
Pahnieri is not being penalized by the requirement to
pay spousal support.

*6 (¶ 27) This court has determined that, regardless
of whether retirement is or is not considered, there
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has not been a significant change in circumstances to
justify a modification or termination of the spousal
support award. We therefore need not specifically
determine whether Mr. Palmieri's retirement is a
voluntary reduction in income. A determination on
the matter would not affect the outcome.

{¶ 28} We hereby overrule Mr. Pahnieri's second
assignment of error.

{¶ 29} Having overruled all of Mr. Palmieris
assignments of error, the judgment of the Franklin
County Court of Common Pleas, Division of
Domestic Relations, is affirmed.
Judgment affirmed.

PETREE and FRENCH, JJ., concur.
Ohio App. 10 Dist.,2005.
Palmieri v. Pahnieri
Slip Copy, 2005 WL 1869706 (Ohio App. 10 Dist.),
2005 -Ohio- 4064

END OF DOCUMENT
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BROGAN, J.
*1 {¶ 1} This matter is before us on the appeal of
Kathy Howell (Kathy) from a trial court decision
regarding her request for increased spousal support,
increased child support, and attomey fees associated
with defending the appeal of the original divorce
decree and for prosecuting and defending against
various post-decree motions. In suppbrt of the appeal,
Kathy raises the following assignments of error:

{¶ 2} "I. The trial court erred as a matter of law by
requiring that Mrs. Howell demonstrate an increase
in her living expenses as a prerequisite to an increase
in spousal support, and its decision was against the
manifest weight of the evidence.

{¶ 3} "II. The court erred as a matter of law by
failing to include as income for child support Mr.
Howell's substantial inheritance.

{¶ 4} "III. The trial court's decision denying Mrs.
Howell's appellate fees was agauist the manifest
weight of the evidence; the court misappGed the facts
to the law and abused its discretion.

{¶ 5} "IV. The court erred as a matter of law and
abused its discretion in not awarding Mrs. Howell her
attomey fees and court cost in the litigation of the
proceedings heard on September 2, 2004, November
11, 2004, and February 8; 2005."
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{¶ 6} After reviewing the record and applicable law,
we fmd that all four. assignments of error have merit.
Accordingly, the trial court judgment will be
reversed, and this matter will be remanded for further
proceedings consistent with this opinion.

I

{¶ 7} Kathy and James H. Howell, II (James) were
divorced on June 20, 2002, after nearly 26 years of
marriage. The Howells had three children, two of
whom were emancipated at the time of the divorce.
The third child, Jacob, was eight and a half years old.
James had been a deputy in the Clark County
Sheriffs Office, but had qualified for permanent
disability benefits, due to an eye injury. James was
able,, however, to operate a business called
Electrotech, which was a limited liability corporation
that he solely owned. While the amount of income
James received from Electrotech was disputed, the
trial court decided to impute $10,000 of income for
the business.

{¶ 8} Kathy was a full-time home-maker during
most of the marriage, but was employed part-time as
a school bus driver for the Springfield City Schools at
the time of the divorce. Kathy requested custody of
Jacob, an equitable property division, child support
and $1,000 in spousal support per month in order to
meet her fmancial obligations. James requested
shared parenting the day before the divorce hearing.

{¶ 9} Following the hearing, the trial court awarded
Kathy custody of Jacob, observing, among other
things, that James was behind in paying child support
despite having fmancial resources to pay, and that
"[i]n essence, Mr. Howell `chose' to prioritize other
expenses which lte had during the pendency of this
matter over his obligation to pay support to his son."
The court went on to note that:

*2 {¶ 10} "The overwhelming credible evidence in
this case indicates that Mr. Howell has always placed
his own individual interests above those interests of
his children and, to this end, it is more likely than not
that he will continue to make poor choices which in
tum, at some point, are likely to adversely affect the
parties' eight year old son."
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{¶ 11} After granting Kathy custody, the court
ordered James to pay $400 per morith in spousal
support for twelve years, plus $322.32 per month in
child support. As part of the property division, the
court also awarded Kathy 36.1% of James' disability
pension from the Ohio Public Employees Retirement
System.

{¶ 12} In deciding the income to be considered for
child support, the court refused to impute income to
James in connection with a trust that his grandfather
had established. The corpus in the trust was about 1.4
million dollars, and James and his brother had a
contingent interest in the trust dependent on the death
of their father at some point in the future. During the
marriage, James had received significant distributions
from the trust, and Kathy had asked the court to
impute an additional $12,000 income per year, based
on approximately $204,000 in distributions that had
been made between 1981 and 1998.

{¶ 13) The trial court refused to impute additional
income based on past receipts, because there was no
evidence that James had legal control over any
money he might receive. The court also mentioned
this point when it discussed spousal support, noting
that James had only a "possible" future inheritance.

{¶ 14) Kathy additionally asked for attorney fees of
$14,862.70. The court granted the fees, finding that
Kathy lacked financial means necessary to pay her
own fees. In this regard, the court also noted that "it
is reasonable to conclude that Mrs. Howell would
have been prevented from fully litigating her rights
and protecting her interests in this matter if the Court
would not have awarded * * * her attorney fees
herein." And fmally, the court observed that James
had the ability to pay attomey fees, especially since
his living expenses were minimal in that they were
shared with a girlfriend. His prior debts had also been
discharged in a bankruptcy that became final during
the divorce action.

(¶ 15} On July 18, 2002, James filed a notice of
appeal from the divorce decree, and raised five
assignments of error. Wc rejected all the assignments
of error on September 12, 2003. See Howell v.
Howell. Clark AI?R. No.2002 CA 60, 2003-Ohio-
4842, at ¶ 7-32.

{¶ 16} While the appeal was pending, Kathy filed
several post-decree motions. The first was a contempt
motion in October, 2002, based on James' failure to
pay attomey fees as ordered, or to pay the ordered
portion of his disability check for July, August, and
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September, 2002. This motion was withdrawn several
weeks later, after James complied with court orders.

*3 {¶ 17} The second post-decree motion was filed
on April 10, 2003, and was a request for attorney fees
associated with the appeal that James had filed. In the
motion, Kathy stated that she did not have funds to
complete the appeal. She also noted that James had
now become a vested beneficiary ih his grandfather's
$1,000,000 trust, because James' father had died. On
the same day, Kathy filed a motion to increase
spousal. support due to changed circumstances.
Specifically, Kathy claimed that James was no longer
the recipient of discretionary funds. Instead, under
the terms of the trust, the trust now had to be
terminated, with 50% of the corpus being paid to
James.

{¶ 18} As we mentioned, we affirmed the divorce
judgment in September, 2003. Subsequently, on
November 5, 2003, Kathy filed a motion for an
increase in child support and for reallocation of the
health care order for payment of uncovered medical
expenses. She also asked the court to set a date
certain for payment of her part of James' disability
pension, because James was frequently 30 or more
days behind in payment. At this point, the trial court
had not yet held a hearing on Kathy's prior requests
for spousal support and attorney fees.

{¶ 19} On February 4, 2004, Kathy filed another
contempt motion, asking the court to impose a
contempt sanction that had originally been imposed,
but stayed, in the final divorce decree. This particular
contempt sanction was based on James' failure to
maintain Kathy as a covered dependent on his health
insurance. James' actions had cost Kathy $388. In the
final decree, the court sentenced James to 30 days in
jail, but suspended the sentence on the condition that
he pay Kathy the $388. Almost two years later, James
had still not paid this sum.

{¶ 20) Although James had become the recipient of
more than half a million dollars in funds fronr his
grandfather's trust, he filed a motion with the court on
February 12, 2004, asking for a decrease in his child
support obligation. Previously, in January, 2004,
James had also filed a motion asking the court to
order Kathy to pay his attorney fees for responding to
her requests for increased spousal and child support.

{¶ 21,} James filed several other motions, including a
motion to modify provisions in the divorce decree
relating to the tax exemption and non-covered
medical expenses. In addition, James asked the court
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to decrease his spousal support obligation. He
followed that with a motion for a vocational
evaluation of Kathy, and a motion for an order
temporarily stopping wage withholding, due to a
credit in the child support account. Finally, James
filed a motion asking for adoption of a shared
parenting plan. Most of these motions were either
unsuccessful or ultimately withdrawn.

{¶ 22} On February 19, 2004, the court filed an
entry ordering James to produce various discovery
items, and deferring the issue of attorney fees and
costs until the final hearing. More than a year after
Kathy's request for fees, the court still had not held a
hearing on fees, nor had any of the pending motions
been resolved, other than a few minor items, like
whether a vocational report would be ordered.
Consequently, on April 26, 2004, the magistrate
issued an order listing all pending motions and
indicating the order in which they would be decided.
The order specifically stated that almost all the relief
was intertwined, and that "for judicial economy the
magistrate will not issue a decision until all motions
are heard"

*4 {¶ 23} Subsequently, on May 4, 2004, Kathy
filed a renewed request for attomey fees, In the
motion, Kathy again emphasized that she did not
have fmancial resources to pay attorney fees to
pursue the support to which she felt entitled, and that
she could not afford to defend James' post-decree
motions.

{¶ 24} A hearing was held before a magistrate on
September 2, 2004. After the hearing, the magistrate
found that James had taken questionable expenses
against Electrotech's income. For example, James
reported $88,365 in income for the company in 2002,
but only $1,299 in profit. At the same time, however,
he was using money generated through Electrotech to
pay personal legal fees, personal car expenses, and
the land contract payment and utilities for his new
wife's home.

{¶ 25} The magistrate additionally noted that since
the divorce decree, James had become the vested
beneficiary of his gandfather's trust, due to the death
of both his parents. James was able to access trust
proceeds by calling the attomey managing the trust.
In May or June, 2004, James withdrew $500,000
from the trust and used the proceeds to purchase land
in Maine ($160,000 to $170,000), and a Four Winns
boat ($270,000). The expenses for docking the boat,
alone, were about $6,000 per year. The trust balance
at that time was $270,765, and James was entitled to

half the remaining proceeds.
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{¶ 26} In addition, James had trust funds and an
inheritance due from his parents, who had died in
2003. The magistrate held that the amount and date
of receipt of the parental inheritance was uncertain
and that it would be "speculative at best" to include
this item in spousal support. The magistrate further
held that the inheritance from the grandfather's trust
was not a change in circumstance under R.C.
3105.18 F because the inheritance was contemplated
by the parties and court at the time of the divorce
decree. Consequently, the magistrate did not award
any increase in spousal support.

{Q 27} Kathy filed timely objections to the
magistrate's decision. Subsequently, on November
16, 2004, another hearing was held on the motion to
pay medical expenses and impose the contempt
sanction, the motion for appellate attomey fees, and
the motion to set a date on which James would pay
Kathy's portion of the disability pension. At this
hearing, the parties stipulated to the report of the
vocational expert, who had found that Kathy was
fully employed. Among the facts disclosed at this
hearing was that James had taken a draw of $40,000
in October, 2004, from one of his parent's trusts, and
had expensed $30,000 in attorney fees through
Electrotech. The fiduciary accounts for the estates of
both of James' deceased parents were also placed into
evidence at the hearing.

{¶ 28} Kathy testified that her current balance on
attomey fees was $17,226.49, and that she did not
have the ability to pay the fees. She had been paying
fees at the rate of $25 per month. She indicated that
she had been able to obtain representation despite not
having money to pay fees. Finally, it was not
disputed at the hearing that James did not pay the
$388 owed for medical expenses until March, 2004.
James claimed he thought that he had paid the money
earlier, but had been mistaken.

*5 (¶ 29} Following the hearing, the tnagistrate
found that James' evidence as to the medical expense
was not credible. The magistrate awarded attomey
fees of $196.88 in connection with Kathy's effort to
collect the medical fees. However, the magistrate also
rejected the fees of $10,021.55 for the prior appeal,
because Kathy failed to establish that she was
prevented from litigating her rights. (The rest of the
fees were considered at a later hearing.) Kathy again
tirnely objected to this decision.

{1 30} On February 8, 2005, James dismissed his
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motion for shared parenting, on the eve of trial. At a
hearing held on the same date, James testified about
various nratters, including amounts in the various
trusts and estates. According to documents that had
.previously been admitted, James was entitled to half
of $335,000 in a trust that his father had established,
and he could take distribution of that money at any
time. James was also entitled to half of his mother's
estate, or about $328,000. James indicated that if he
had chosen to invest these amounts in addition to the
$500,000 minimum from his grandfather's trust, he
could have earned $50,000 per year investment
income on a conservative rate of return for ttte
combination of all tltree inheritances. A financial
planner who testified on Kathy's behalf indicated
essentially the same thing, and included some other
rates of eamings as well, based on actual
performance statistics for investment funds.

{¶ 31}. During this hearing, James also asked that
Kathy pay his fees for defending against her motions,
as well as for prosecution of his own motions, such as
the parenting motion he filed and withdrew, the
motion for increased visitation he filed and withdrew,
and the motion to reduce child support. James
indicated in the hearing that he had expressed
concem about the neighborhood in which his son and
ex-wife lived, but had not purchased a home for his
son in a better area, even though he had the money to
do so.

{¶ 32) Following the hearing, the magistrate filed a
decision on February 15, 2005, finding that James
was "less than credible," particularly about matters
relating to his corporate income from Electrotech.
The magistrate added $47,384 back into James'
income, based on questionable business deductions
for personal expenses. He also added a very minor
amount of ordinary income from the trust, and $8,000
in net long-tenn capital gains. Based on these facts,
the magistrate increased child support to $687 .95 per
month. The magistrate rejected the mutual requests
for attomey fees, finding that neither side had been
prevented from fully litigating. This included the
remainder of the attomey fees that Kathy had sought,
i.e., the fees she incurred in filing post-decree
motions and in responding to James' motions. Kathy
again filed timely objections to the magistrate's
decision.

{¶ 33) After an objection hearing that was held on
June 28, 2005, the trial court filed an order on July 8,
2005, rejecting all objections. The court did not
specifically address the details of the objections, but
simply indicated it had conducted a de novo review
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had found each objection without merit. This appeal
then followed.

*6 {¶ 34} The first assignment of error deals with
the trial court's rejection of increased spousal
support ht this regard, Kathy contends that the trial
court erred by requiring her to demonstrate increased
living expenses, and by finding that the inheritance
was not a change in circumstances.

{¶ 35) We review decisions on spousal support for
abuse of discretion, which means that the trial court's
attitude was arbitrary, unreasonable, or
unconscionable. Blakemore v. Blakemore (1983), 5
Ohio St.3d 217, 219. 450 N.E.2d 1140. However, we
have stressed before that decisions are unreasonable
if they are not supported by a sound reasoning
process. See, e.g., Jackson v. Jackson (2000), 137
Ohio App.3d 782, 799, 739 N.E.2d 1203, citing
AAAA Enterprises Inc. v. River Place Community
Urban Redevelopment Cot^ (1990), 50 Ohio St.3d
157, 161, 553 N.E.2d 597. After reviewing the
spousal support decision in this case, we fmd that it
is not supported by a sound reasoning process.

{¶ 36} Under R.C. 310518(E), the court may
modify a spousal support obligation if it finds a
change in circumstances. An inheritance has been
considered a sufficient change of circumstances to
merit alteration in the amount or duration of spousal
support. See Tissue v. Tissue, Cuyahoga App. No.
83708, 2004-Ohio-5968, at Q 23-29.

{¶ 37) In the present case, the trial court noted in the
divorce decree that the parties had enjoyed a very
comfortable lifestyle during marriage. The court
further observed that while James would continue to
enjoy an above average standard of living, Kathy
would be reduced to a more modest standard. The
court refused, however, to consider James' potential
inheritance when awarding spousal support, because
his interest was only speculative. At that time, James
was merely a contingent beneficiary of the trust, and
his parents were both still living.

{¶ 38) After the divorce was granted, both of James'
parents died, and he became a vested beneficiary in
his grandfather's trust. He thereafter withdrew large
sums of money from the trust. Upon his parents'
death in 2003, James also became entitled to one-half
the amounts in trusts they had maintained, and to
one-half their estates. When Kathy asked for an
increase in spousal support, the magistrate rejected
the request, because the inheritance from the
grandfather's trust was clearly contemplated at the
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time of the divorce. We find this reasoning process
unsound. Although the parties were obviously aware
of the prospective inheritance from the grandfather at
the time of the divorce, this item was specifically
excluded from consideration. What was contemplated
at the time of the divorce was that James did not have
access to the trust money and was only a contingent
beneficiary on the fund.

{¶ 39} In a somewhat similar situation, a trial court
found that the amount and receipt of an inheritance
was uncertain, and that a spousal support award
based on the inheritance would be speculative.
However, the trial court retained continuing
jurisdiction over the support obligation and provided
that the wife could seek modification of the spousal
support award upon filing a motion after the
husband received anticipated inheritance

distributions. Morgan v. Morzan (Oct. 24, 2001),
Wayne Agp No. O1CA0017 2001 WL 1280277, *2.

*7 {¶ 40} On appeal, the Ninth District Court of
Appeals found no abuse of discretion in the decision
not to include potential investment income from the
inheritance into the spousal support award.
HoWever, the reason the Ninth District found no
abuse of discretion is because the trial court had
chosen to allow the ex-wife to file a motion for
modification upon distribution of the inheritance. Id.

{¶ 41} Based on the preceding discussion, we fmd
that the trial court erred in finding that vesting of
funds from the grandfather's trust was not a "changed
circumstance" under R.C. 3105.18(C). We also find
that the trust funds and other money inherited by
James after the death of his parents was a change in
circumstances warranting inodi5cation of spousal
support. Notably, these issues were not discussed at
all in the divorce decree.

{¶ 42} Accordingly, the first assignment of error has
merit and is sustained. 'fhis matter will be reversed
and remanded to the trial court for calculation of the
amount of increased spousal support that should be
awarded, based on the increased income James
should have realized for investment of the funds to
which he was entitled from all three trusts and the
estates of his parents.

{¶ 43} In this regard, we should make one other
point. In the decision on spousal support, the
magistrate noted that it was impossible to consider
investment income because Kathy failed to present
evidence estimating potential yields on investment.
However, the magistrate had filed an order prior to
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the hearing indicating that the many pending motions
Were intertwined, that several hearings would be
held, and that no decision would be issued until all
the hearings were concluded. Evidence was presented
at other hearings regarding investment yields, and the
magistrate violated his own order by issuing
decisions before concluding all the hearings.

{¶ 44} Because a change in circumstances existed,
we do not need to extensively address Kathy's claim
that the inadequacy of the original support award
obviates the need to show a change. However, this
assertion does not appear to bea coiTect statement of
law. Under R C 3105.18(E), courts may only modify
the amount or terms of spousal support upon a
fmding of a change in circumstances of either party,
and, in divorce situations, where modification is
allowed in the decree, or in a separation agreement
incorporated into the decree.

{¶ 45} In light of the preceding discussion, the first
assignment of error is sustained.

II

{¶ 46} The second assignment of error is based on
the trial court's failure to include James' substantial
inheritances as income for child support purposes.
When the magistrate rejected inclusion of inheritance
income, he noted that Kathy had asked the court to
find James voluntarily unemployed, and to impute
current employment income and interest income from
inheritances. However, this was an incorrect factual
statement. Kathy did not ask the court to "impute"
interest income from inheritances when she requested
an increase in child support. Instead, she simply filed
a motion asking for an increase in child support.
Kathy also did not ask the magistrate at the hearing to
"impute" interest income based on voluntary
underemployment. And finally, in objecting to the
magistrate's decision, Kathy clearly stressed that
potential interest income should be included as "gross
income" under R.C. 3119.01(C)(7). The trial court
did not address this issue when it overruled Kathy's
objections to the magistrate's decision. As we noted,
the court failed to specifically conunent on any of the
objections. .

*8 {¶ 47} In order to modify child support, the trial
court must fmd a substantial change in
circumstances, which is defined in R C 3119.79(A)
as a ten percent deviation from the amount of child
support previously ordered. The magistrate found

.g James' self-employmentsuch a change, by includin
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income. However, the magistrate refused to also
include potential investment income from the
inheritances.

{¶ 48) R.C. 3119.01(C)(5) defines income in two
ways. For individuals employed to full capacity,
income means "the gross income of the parent." R.C.
3119.01(C)(5)(. If an individual is fully employed,
the definition of "gross income" in R.C.
3119.01(C)(7) applies. For persons who are
unemployed or underemployed, income means the
parertt's gross income plus any potential income. R.C.
3119.01(C)(5((b). In the latter situation, R.C.
3119.01(C)(11) provides methods of imputing
potential income to the individual who is
underemployed.

{¶ 49) Because the magistrate did not find James to
be underemployed, his income would be governed by
the definition of "gross income" in R.C.
3119.01(C)(7), which defines "gross income," in
pertinent part, as: "the total of all earned and
unearned income from all sources during a calendar
year, whether or not the income is taxable, and
includes income from salaries, wages, overtime pay,
and bonuses * * *; commissions; royalties; tips;
rents; dividends; severance pay; pensions; interest;
trust income; annuities; social security benefits,
including retirement, disability, and survivor benefits
that are not means-tested; workers' compensation
benefits; unemployment insurance benefits; disability
insurance benefits; benefits that are not means-tested
and that are received by and in the possession of the
veteran who is the betteficiary for any service-
connected disability under a program or law
administered by the United States department of
veterans' affairs or veterans' administration; spousal
support actually received; and all other sources of
income. `Gross income' * * * includes * * * self-
generated income; and potential cash,Jlow from any
source. " (Emphasis added).

{¶ 50) The statutory definitiott of income is very
broad, and includes income from trusts, as well as
potential cash flow from any source. This is
consistent with R.C. 3103.03(A), which requires a
biological or adoptive parent of minor children to
support the children "out of the parent's property or
by the parent's labor."

{¶ 51} In Bishop v. Bishop, Scioto App. No.
03CA2908, 2004-Ohio-4643, the trial court included
potential rental income from a property in gross
income, even though the property was not currently
being rented, nor was it in a condition to be rented.
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Id: at ¶ 17. See also, Murray v. Murrav (1999). 128
Ohio App 3d 662, 668, 716 N.E.2d 288 (unexercised
stock options are "potential cash flow" and should be -
included in gross income); and Sizemore v. Sizemore

(Oct. 16 , 1994), Monteomerv App . No. 13673, 1994
WL 558917 , *3 (non-income producing asset may be
considered "potential cash flow" and is properly
included in gross income of fully employed obligor).
As we pointed out in Sizemore; "[n]o fmding of
voluntary unemployment or underemployment is
required to fmd the existence of potential cash flow."
Id. at *3. We also stressed that:

*9 {¶ 52) "one of the purposes of the `potential cash
flow' provision in R.C. 3113.215(A)(2) * * * [is] to
prevent a parent from avoiding child support
obligations by shifting present income to a cash flow
expected to be enjoyed at some future time, when the
children have become emancipated." Id.
(Parenthetical material supplied.)

{¶ 531 hr this regard, James chose to transfer money
to items that could produce cash flow at a future
point. For example, James testified that he. spent
$160,000 to $170,000 of the trust proceeds on land in
Maine as an investment. His choice to shift present
income to a later point, perhaps in an attempt to avoid
child support obligations, should not be rewarded.
James testified that he could have eamed $50,000 per
year on the funds that he inherited, but chose not to
do so.

{¶ 54} Courts do sometimes use the phrase "imputed
income" when referring to potential cash flow, but
that does not mean they have made a finding of
voluntary unemployment or underemployment under
R.C. 3119.01(C)(I1). For example, the court referred
to "imputed income" in Murray, when it discussed
the potential income to be attributed to the
appreciation in unexercised stock options. 128 Ohio
App.3d Id. at 674. However, the obligor in Murray
was fully employed and the income was included as
"potential cash flow from any source" under R.C.
3113.215(A)(2) (the predecessor to R.C.
3119.01(C)(7). Using the word "imputed" is simply
one way of describing potential income, and does not

.mean a court has made a finding under R.C.
3119.01(C)(ll) that income should be imputed
because the obligor is unemployed or
underemployed. By requiring such a fmding in the
present case, the magistrate's decision was incorrect
and was not supported by a sound reasoning process.

{¶ 55) Accordingly, the second assignment of error
has merit and is sustained. This matter will be
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remanded so that the trial court may take the amount
of potential investment income from the three
inheritances into account in calculating James' "gross
income" for child support purposes.

III

{¶ 56) The third and fourth assignments of error
raise the issue of attomey fees, and will be
considered together. In both assignments of error,
Kathy challenges the rejection of attomey fees as
against the manifest weight of the evidence and as an
abuse of.discretion. The third assignment of error
deals with appellate fees, and the fourth assignment
of error concerns fees for prosecuting various post-
decree motions, as well as defending against various
post-decree motions that James filed.

{Q 571 As we noted, the trial court stated in the
original divorce decree that Kathy lacked the
financial means necessary to pay attorney fees, and
that James had the ability to pay attomey fees. The
only factor that changed between this decision and
the magistrate's rejection of fees was that James
inherited more than a million dollars. Kathy's income
and expenses remained largely the same. Therefore,
the magistrate's decision is not just unsupported by
sound reasoning; it is inexplicable.

*10 {¶ 58) The magistrate relied on Kathy's
testimony, elicited on cross examination, that her lack
of income had not prevented her from obtaining legal
services. In a similar situation, the Eighth District
rejected a husband's claim that his wife should not be
awarded fees because she had managed to pay some
of her attorney fees and had money to obtain experts
to assist her in the litigation. The Eighth District
affirmed an award of $50,000 against the husband,
noting that:

{¶ 59) "Husband first contends that the trial court
erred in ordering him to pay $50,000 of Wife's
attomey fees because there is no evidence that,
without the award, she would have been prevented
from fully litigating and protecting her interests.
Husband argues that Wife was able to pay some of
her attorney fees prior to the award, had sufficient
funds to buy a house and purchase household items,
and had monies to obtain various experts to assist her
in the litigation. Therefore, he coptends, she had
sufficient funds to adequately protect her interests in
the litigation. We are not persuaded.

{¶ 60) "The evidence at trial demonstrated that
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Wife's income was significantly less than Husband's
and that she had borrowed money to pay her attomey
and household expenses. The fact that Wife was able
to borrow money to pay her attotney does not mean
that she would be able to pay the remaining fees
without an adequate award. Moreover, Husband's
argument that Wife was not prevented from
protecting her interests because she retained experts
to assist her is without merit. Apparently Husband
would have the court award attorney's fees only if
Wife's financial situation prevented her from
participating in the litigation at all. That is not the
standard, however. " Pruitt v . Pruitt CuyahoQa Api).
No. 84335. 2005-Ohio-4424, at 4 93-94 (emphasis
added).

(¶ 61) In the present case, Kathy's income was
significantly lower than James' income, and she had
borrowed money from her father to pay some
attorney fees. Given Kathy's low income level, there
is no way she would have been able to pay the
remaining fees without an award. As we said, the
magistrate's decision is inexplicable in view of the
earlier finding that Kathy could not afford to pay
fees. The trial court, therefore, abused its discretion
in rejecting Kathy's request for attorney fees. Oatev
v. Oatey (1992), 83 Ohio App 3d 251, 263, 614
N.E.2d 1054.

{¶ 62} Under the statute in effect at the time of the
fee requests, a trial court may award reasonable fees
at any stage of the proceedings, if it decides the other
party has the ability to pay fees. See R.C. 3105.18(H)
(deleted and new provision enacted as RC. 3105.73,
effective April 27, 2005). In the present case, the
magistrate found that Kathy's attomey fees were
reasonable and necessary, and that James had the
ability to pay the fees, when the trust funds were
factored in. Therefore, on remand, the trial court
should award the full amount of the attomey fees that
Kathy requested.

*11 {¶ 63} Based on the preceding discussion, the
third and fourth assignments of error have merit and
are sustained.

{¶ 64) Because all four assignments of error have
been sustained, the judgment of the trial court is
reversed. This case is remanded for further
proceedings consistent with this opinion.

WOLFF J., and DONOVAN, J., concur.
Ohio App. 2 Dist.,2006.
Howell v. Howell
Slip Copy, 2006 WL 1661631 (Ohio App. 2. Dist.),
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CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,Twelfth District, Warren
County.

Kristi R. STRAIN, Plaintiff-Appellee,
V.

James M. STRAIN, Defendant-Appellant.
No. CA2005-01-008.

Decided Nov. 14, 2005.

Background: Former husband appealed from a
decision of the Comt of Conunon Pleas, Warren
County, No. 01DR25743, that modified former
husband's spousal support obligation.

Holding: The Court of Appeals, Powell, P.J., held
that trial court did not abuse its discretion in
modifying former husband's spousal support
obligation.

Affirmed.

Divorce 134 ^245(.5)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

Cases
134k245(.5) k. In General. Most Cited

Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245 2 k. Grounds and Rights of
Parties. Most Cited Cases
Trial court did not abuse its discretion in modifying
former husband's spousal support obligation, where
trial court considered not only child's emancipation,
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but totality of circumstances, including parties'
salaries, earning capacities, and living expenses, and
$300 increase in spousal support was reasonable and
necessary.

Appeal from Warren County Court of Common Pleas
Domestic Relations Division, Case No. 01DR25743.

Robbins; Kelly, Patterson & Tucker, Barry A.
Spaeth, Jarrod M. Mohler, Cincinnati, for plaintiff-
appellee.
Mark R. Bogen, Lebanon, for defendant-appellant.
POWELL P.J.
*1 {¶ 1} Defendant-appellant, James M. Strain,
appeals the decision of the Warren County Court of
Common Pleas, Domestic Relations Division,
granting the motion of plaintiff-appellee, Kristi R.
Strain, to modify his spousal support obligation. We
affinn the decision of the trial court.

{¶ 2} The record reveals the following facts relevant
to this appeal: The parties were divorced on
November 13, 2001. The decree provided that
appellant would pay $883 in child support for the
parties' 15-year-old son, Evan, until emancipation,
and $1,700 in spousal support for 72 months. The
decree also provided that the court would retain
jurisdiction over the amount of spousal support, but
not its duration.

{¶ 3} At the time of the divorce, Evan lived with his
mother, appellee. Evan turned 18 in April, 2004. He
quit school in May, 2004, at which time he moved
out of his mother's home. On June 8, 2004, due to the
fact that Evan reached 18 years of age and was no
longer attending school, appellant's child support
obligation ended.

{¶ 4} On September 10, 2004, appellee moved to
modify spousal support, and a hearing was held
before a magistrate. The magistrate, in a decision
filed on November 23, 2004, granted the motion to
modify, ordering that appellant's spousal support
obligation be increased $300. Objections to the
decision of the magistrate were filed on December 2,
2004. By decision and entry filed January 12, 2005,
the trial court overruled appellant's objections and
adopted the decision of the magistrate. This appeal
followed, in which appellant raises.the following two
assignments of error.
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{¶ 5} Assignment of Error No. I:

{¶ 6} "THE TRIAL COURT ERRED IN
DETERMINING THAT THE TERMINATION OF
CHILD SUPPORT WAS A CHANGE IN
CIRCUMSTANCE WARRANTING A
MODIFICATION rN SPOUSAL SUPPORT IN
FAVOR OF APPELLEE."

(171 Assignment ofErrorNo. 2:

{¶ 8} "THE TRIAL COURT ABUSED IT [SIC]
DISCRETION IN DETERMINING THERE WAS A
CHANGE IN CIRCUMSTANCES PERMITTING A
MODIFICATION OF SPOUSAL SUPPORT."

{¶ 9} In his first assignment of error, appellant
contends that the trial court erred in concluding that
the termination of child support payments qualifies as
a change of circumstances for purposes of modifying
spousal support. In his second assignment of error,
appellant argues that the trial court abused its
discretion in fmding a change of circumstances
sufficient to modify spousal support. In slightly
different ways, both assignments essentially allege
that the trial court erred in finding a change of
circumstances sufficient to modify the spousal
support obligation. Thus, for clarity and ease of
analysis, we consider them together.

{¶ 10) We first note that a trial court has broad
discretion in determining a spousal support award,
including whether or not to modify an existing award.
Swartz v. Swartz (1996) 110 Ohio App.3d 218, 673
N.E.2d 972. Thus, absent an abuse of discretion, a
spousal support award will not be disturbed on
appeal. Id. An abuse of discretion is more than an
error of law or judgment; an abuse of discretion
connotes that the trial court's decision was arbitrary,
unreasonable, or unconscionable. Blakemore v.

Blakemore (1983) 5 Ohio St.3d 217, 219450
N:E.2d 1140. Additionally, this court must look at
more than just the emancipation of Evan in
conducting our review. "[W]e must look at the
totality of the circumstances and determine whether
the trial court acted unreasonably, arbitrarily or
unconscionably * * * " in modifying appellant's

spousal support obligation. Kunkle v. Kunkle (19901
51 Ohio St.3d 64, 67, 554 N.E.2d 83.

*2 {¶ 11} In exercising its discretion to modify an
award of spousal support, a trial court must
determine (1) that the divorce decree contained a
provision specifically authorizing the court to modify

Page 2

the spousal support, and (2) that the circumstances
of either party have changed. R.C. 3105.18(E).

(¶ 12) Neither party disputes that the court was
authorized to modify the support obligation. The
parties' divorce decree granted the court continuing
jurisdiction to modify the amount of spousal support
throughout its duration. The dispute in this case
centers on the court's determination that the change in
circumstances requirement was met.

{¶ 13} A change in circumstances "includes, but is
not limited to, any increase or involuntary decrease in
the party's wages, salary, bonuses, living expenses, or
medical expenses." R.C. 3105.18(F). The change
must be material, not purposely brought about by the
moving party, and not contemplated at the time the
parties entered into the prior agreement. Cooper v.
Cooper Clermont App . No. CA2003-05-038 , 2004-
Ohio-1368, ¶ I7.

{¶ 14} Appellant contends that the magistrate's
finding of a change of circumstances was based
solely on the emancipation of Evan, and that the
termination of child support payments accompanying
Evan's emancipation was contemplated at the time of
the divorce decree. Evan was 15 years old when the
decree went into effect, and all parties were aware
that in three years, when Evan tumed 18, the child
support payments to appellee would end.
Accordingly, appellant argues, the trial court abused
its discretion in finding a change of circumstances.
For the following reasons, appellant's contention is
not well-taken.

{¶ 15) To begin, the record reveals the trial court
considered more than just the emancipation of Evan
in rendering its decision. The record reveals the court
considered the totality of the circumstances,
including the parties' salaries, earning capacities, and
living expenses.

{¶ 16} It is also clear from the record that the $300
increase in support is both reasonable and necessary.
See Carnahan v. Carnahan (1997) 118 Ohio Apa.3d
393, 692 N.E.2d 1086 (holding that a modification
of spousal support must be reasonable and
necessary). Appellant's current annual income is
$98,000, up from $94,909 at the decree. His monthly
expenses decreased by $883 when his child support
obligation ended. Appellee's income remained
basically unchanged, while her expenses grew. Her
ability to meet her expenses was already suffering
and the loss of over $10,000 per year toward these
expenses made it impossible. The trial court's fmding
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that the increase is both reasonable-and necessary is
not an abuse of discretion.

{¶ 17) Upon considering the foregoing under the
totality of the circumstances, we cannot say the trial
court abused its discretion in modifying appellant's
spousal support obligation.

{¶ 18} Judgment affirmed.

WALSH and BRESSLER, JJ., concur.
Ohio App. 12 Dist.,2005.
Strain v. Strain
Slip Copy, 2005 WL 3031896 (Ohio App. 12 Dist.),
2005 -Ohio- 6035

END OF DOCUMENT'
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Divorce 134 ^247

Court of Appeals of Ohio,Second District,
Montgomery County.
MOORE, Appellee,

V.
MOORE, Appellant.

No. 21022.
No- 21022.

Decided March 24, 2006.

Background: Former husband filed motion to
terminate or reduce spousal support and request for
child support. Former wife filed motion to increase
spousal support. The Court of Common Pleas,
Montgomery County, Domestic Relations Division,
No. 2002 DR 383, denied all motions before it, and
former husband appealed.

Holdings: The Court of Appeals, Donovan, J., held
that:

1(l) evidence was sufficient to support finding that
former wife was not voluntarily unemployed as result
of her termination;

3(2) income to former wife from her receipt of
percentage of former husband's retirement was
required to be imputed to her as income; and

60) former wife could not be wholly relieved of an
obligation to pay child support under the
circumstances.

Reversed and remanded.

L1j Divorce 134 ^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245 2 k.. Grounds and Rights of
Parties: Most Cited Cases

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Perrnanent Alimony

134k247 k. Commencement and
Termination. Most Cited Cases
Evidence was sufficient to support conclusion of trial
court, in proceedings on former husband's motion for
termination or reduction of spousal support, that
former wife was not voluntarily unemployell as result
of her termination; former wife suffered from
extreme anxiety attacks, former husband had
repeatedly brought former wife's mental health
history to court's attention during pendency of the
parties' divorce, citing her severe psychological
difficulties, suicide attempt and hospitalization in
psychiatric unit, and parties' final judgment and
decree of divorce contained language addressing
former wife's mental health stability and need for
ongoing treatment and medications.

121 Divorce 134 ^0

134 Divorce
The trial courts are granted broad discretion
concerning awards of spousal support, and their
orders will not be disturbed on appeal absent an
abuse of that discretion.

131 Divorce 134 OD^^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

1341C245 Modification of Judgment or
Decree

134k245(2) k. Grounds and Rights of
Parties. Most Cited Cases
Income to former wife resulting from her receipt of
percentage of former husband's retirement was
required to be imputed to her as income for purposes
of former hASband's motion to reduce or tectninate
spousal support obligation, where former wife did not
receive such income at time of entry of original
spousal support order and thus income represented
change of circumstances. R.C. & 3105.18(E).

f 41 Divorce 134 ^282
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134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

134k282 k. Presentation and Reservation in
Lower Court of Grounds of Review. Most Cited
Cases
Error in application of that portion of divorce decree
determining which of former husband's streams of
income would serve as source of payments from
foimer husband to former wife, from which no appeal
was taken by either party, was preserved for review
by Court of Appeals on former husband's appeal from
denial of his subsequent motion to terminate or
reduce spousal support, where error denied former
husband relief to which he was entitled on motion.

]5l Child Support 76E ^0

76E Child Support
A trial court's decision regarding child-support
obligations falls within the discretion of the trial
court and will not be disturbed absent a showing of
an abuse of discretion.

]61 Child Custody 76D C;;^0

76D Child Custody
Former wife could not be wholly relieved of an
obligation to pay child support in at least the minimal
amount required by statute, even if it was established
that she had medically verified or documented
physical or mental disability, where former wife
received $22,470 per year as her share of former
husband's military retirement, this income was
unaffected by any psychiatric condition, and she also
received $24,000 annually in spousal support. R.C.
3119.06.

Robert L. Mues and R. Anne Shale, for appellee.
Dean E. Hines, for appellant.Robert L. Mues and R.
Anne Shale, for appellee.Dean E. Hines, for
appellant.DONOVAN, Judge.

*1 {¶ 1) This matter is before the court on the notice
of appeal of Jeffrey A. Moore, filed April 13, 2005.
Mr. Moore and his ex-wife, Sherrie Moore, obtained
a final judgment and decree of divorce on June 23,
2003. Mr. Moore received custody of the parties' four
children, one of whom is emancipated. The court
ordered Mr. Moore to pay spousal support in the
amount of $2,000 a month for 60 months, beginning
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on March 1, 2003. The court retained jurisdiction to
modify support, providing that "Husband's retirement
may be considered a change of circumstances upon
which spousal support could be modified in the
future," but Mr. Moore could not seek a reduction in
spousal support based upon an increase in wife's
income unless Ms. Moore earned in excess of
$18,000 a year from employment. The court did not
order Ms. Moore to pay child support, because of her
lack of work history, noting that Ms. Moore had just
begun ajob at Stein Mart, eaming $5.35 an hour. Ms.
Moore now receives, in addition to spousal support
from Mr. Moore, 35 percent of his military retirement
benefits. The final decree dictated that Mr. Moore
could not seek to modify child support unless Ms.
Moore eatved in excess of $18,000 a year from
sources exclusive of spousal support.

{¶ 2} On March 23, 2004, Mr. Moore filed a motion
to terminate or reduce spousal support, a requestdhat
the court establish a child-support obligation, and a
request for a hearing. In June 2004, Stein Mart
terminated Ms. Moore's employment. At the time of
her termination, she was making $10.75 an hour, or
$22,360 a year. On July 20, 2004, Ms. Moore filed a
motion to increase spousal support. The magistrate
held a hearing on August 6, 2004, and refused to
modify Mr. Moore's spousal-support obligation or.
impose a child-support obligation upon Ms. Moore.
The magistrate determined that Ms. Moore had not
intentionally lost her job. The magistrate found that
Ms. Moore suffered from anxiety attacks and other
physical ailments that prevented her from performing
herjob functions.

{¶ 3} The trial court adopted the magistrate's
decision on March 25, 2005, and overruled Mr.
Moore's objections thereto. The trial court also
denied Ms. Moore's motion for increased spousal
support. The trial court made the following finding of
fact: "At the time of the August 6, 2004 hearing,
defendant had retired from the Air Force and had
recently gained employment in the defense aerospace
industry. Defendant is currently receiving $5,454 per
month in Air Force retirement. That amount is
reduced by $104 per month for the cost of a survivor
benefit plan. Additionally, pursuant to the terms of
the decree, plaintiff receives approximately 35
percent of his retirement benefit. In addition to
defendant's retirement income, his position in defense
aerospace industry, he receives $92,000 annual [sic]."

{¶ 4} Mr. Moore's first assignment of error is as
follows:
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{¶ 5} "The trial court erred and abused its discretion
by failing to find that plaintiff/appellee was not
voluntarily unemployed and by refusing to impute
income to her resulting in a terniination or reduction
in spousal support"

*2 fI] {¶ 6} Mr. Moore contends that Ms. Moore
took deliberate steps to have herself terminated from
Stein Mart. He relies on Ms. Moore's supervisors'
testimony that M. Moore's performance at Stein
Mart was initially excellent and began to deteriorate
only after Mr. Moore filed his motion to modify
spousal support. Mr. Moore argues that "[i]t is
inappropriate for the trial court to take into account
any `suspected' or 'presumed' medical or
psychological condition of Ms. Moore when no
expert testimony was provided concerning this matter
at hearing."

f21 {¶ 7} "`The trial courts are granted broad
discretioh concerning awards of spousal support.
Their orders will not be disturbed on appeal absent an
abuse of that discretion." Tremaine v. Tremaine
(1996), 111 Ohio App.3d 703, 706. 676 N.E.2d 1249.
"Abuse of discretion" implies that the court's attitude
is unreasonable, arbitrary, or unconscionable. Id.

{¶ 8} We agree with the trial court's determination
that Ms. Moore is not voluntarily unemployed. The
magistrate had presided over several hearings with
Ms. Moore, knew her history, and found her
testimony credible on the subject of her termination.
Ms. Moore testified that on April 29, 2004, she was
hospitalized after suffering "intense pain on [her]
lower extremities" that prompted her to call 911. Ms.
Moore stated that she was diagnosed with an extreme
anxiety attack. M.Y. Moore repeatedly brought Ms.
Moore's mental health history to the court's attention
during the pendency of the parties' divorce, citing her
"severe psychological difficulties," "a suicide
attempt" and "her hospitalization at the Psychiatric
Unit at Kettering Memorial Hospital." The parties'
final judgment and decree of divorce contains
language that addresses "mother's mental health
stability" and the need for ongoing treatment and
medications.

L31 {¶ 9} Mr. Moore also asserts that income should
have been imputed to Ms. Moore as a result of her
receipt, of ret'nemen't income. We agree. The trial
court. should have calculated the increase in Ms.
Moore's income due to her receipt of 35 percent of
Mr. Moore's retirement pay. In affirming the
magistrate's decision, the trial court merely noted Ms.
Moore's additional retirement income, income that
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she was not receiving at the time of the final decree.
R.C. 3105.18(E) denies jurisdiction to modify a
spousal support order entered in a divorce decree
"unless the court determines that the circumstances of
either party have changed and * * * the decree
contains a provision specifically authorizing the court
to modify the amount or terms of * * * spousal
support." "[A] change in the circumstances of a party
includes, but is not limited to, any increase or
involuntary decrease in the party's wages, salary,
bonuses, living expenses,.or medical expenses." R.C.
3 105.18 F"In determining whether spousal support
is appropriate and reasonable, and in deteimining the
nature, amount and terms of payment, and duration of
spousal support, * * * the court . shall consider * * *
(a) The income of the parties from all sources." R.C.
3105.18(C)(1)(a).

*3 {¶ 10} While the trial court did not go on to fmd
exactly what dollar amount Ms. Moore receives as
her share of Mr. Moore's military retirement, a
calculation based on the finding the court made
yields the following result:

$5,454.00 Gross Retirement

-104.00 Deduction

$5,350.00 Net Retirement

x 0. 35 Ms. Moore's share

$1,872.50 per month

or

$22,470.00 per year

{¶ ll} When the decree of divorce was granted on
June 23, 2003, Mr. Moore's $2,000 monthly spousal
obligation was ordered to be paid through his military
salary. In the proceedings before the magisirate on
August 6, 2004, Mr. Moore's attorney represented
that because the military refused to withhold more
than 60 percent from Mr. Moore's now reduced
retirement pay for both his monthly spousal-support
obligation and Ms. Moore's 35 percent share, Ms.
Moore did not receive the full 35 percent to which
she was entitled. A statement that was submitted to
the court but not marked as an exhibit reveals that for
the month of June 2004, Ms. Moore received only
$535.51 from Mr. Moore's retirement pay. Counsel
for Mr. Moore proposed that Mr. Moore's monthly
postretirement spousal-support obligation of $2,040
be paid instead through his $92,000 annual income
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from his new employer, Ball Aerospace, "and the
retirement will take care of itself." It appears that the
trial court adopted this agreement. On November 2,
2004,the court ordered the monthly spousal support
deduction from Mr. Moore's military retirement pay
terminated, and it entered and sent to Ball Aerospace
a notice to withhold $2040 per month from Mr.
Moore's salary and to remit the amount to Ohio Child
Support Payment Central, in Columbus.

j4^ (¶ 12} We hold that the trial court erred when it
overruled Mr. Moore's motion to reduce his spousal-
support obligation, which, the court had imposed in
the divorce decree. The source of the error is the
spousal-support order in the 2003 divorce decree,
from which no appeal was taken. The error the court
there committed would be beyond our review here
except that as applied in the later order from which
this appeal was taken, the error denies Mr. Moore
relief to which he may be currently entitled. The error
in the decree's application is therefore preserved for
our review.

{¶ 13) Ms. Moore now receives $22,470 each year
that she did not receive when the prior spousal
support order was entered in the divorce decree. The
amount she receives is income for purposes of
spousal support, and it. represents a change of
circumstances for Ms. Moore. Thus, the domestic
relations court erred when it failed to consider Ms.
Moore's additional income as a change of
circumstances for purposes of Mr. Moore's motion to
modify his monthly spousal-support obligation. Mr.
Moore's first assignment of error is sustained, and
this matter is remanded for further proceedings on the
issue of Mr. Moore's spousal suppoit obligation.

*4 {¶ 14} Mr. Moore's second assignment of error is
as follows:

{1[ 15) "The trial court erred and abused
discretion by finding that plaintiff/appellec has no
income and by failing to establish a child support
obligation for her"

ffl (¶ 16) "It is well established that a trial court's
decision regarding child-support obligations falls
within the discretion of the trial court and will not be
disturbed absent a showing of an abuse of
discretion." Dreher v. Stevens. Defiance App. No. 4-
0 5-20. 2006-Ohio-351.
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of the nonresidential parent's "medically verified or
documented physical or mental disability or
institutionalization in a facility for persons with a
mental illness or any other circumstances considered
appropriate by the court."

f61 {¶ 18) The trial court overruled Mr. Moore's
motion to impose a child-support obligation upon
Ms. Moore. While the court found that Ms. Moore
did not intentionally cause her termination at Stein
Mart but rather was unable to perform her job
functions because of her mental health problems, it
did not specifically address the proof required by
R.C. 3119.06 or relate it to the exception to the
requirement that the section imposes. Even assuming
that the standard was satisfied, the fact remains that
Ms. Moore now has $22,470 additional annual
income from which she can contribute to her
children s needs, income unaffected by any
psychiatric condition. When that is added to whatever
spousal support she receives, which is now $24,000
annually, no good reason is shown to wholly relieve
Ms. Moore of an obligation to pay child support in at
least the minimal amount that R.C. 3119.06 requires,
if not more. See McQuinn v. McQuinn, 110 Ohio
App.3d 296, 673 N.E.2d 1383 (holding that wife's
share of husband's pension had to be included in her
gross income for purposes of calculating wife's child-
support obligation). Mr. Moore's second assignment
of error is sustained, and this niatter is remanded for
further proceedings on the issue of Ms. Moore's
child-support obligation.

{¶ 19} The judgment reversed, and the cause is
remanded for proceedings consistent with this
opinion.

Judgment reversed and cause remanded.

GRADY P.J. and WOLFF, J., concur.
Grady, P.J. and Wolff, J., concur.
Ohio App. 2 Dist.,2006.
Moore v. Moore
--- N.E.2d ----, 2006 WL 759660 (Ohio App. 2 Dist.),
2006 -Ohio- 1431

its

END OF DOCUMENT

{¶ 17) R.C. 3119.06 mandates a minimum child-
support award of $50 per month and permits a court
to order less or nothing at all only upon proof of the
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FORD, J.

OPINION
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court then proceeded to hear evidence_conceming the
grounds for the divorce and the separation agreement.

{¶ 4) Two days after the abbreviated trial, the trial
court issued the final divorce decree, gtanting
appellant a divorce on the grounds stated in his
complaint. The court also expressly found that the
terms of the separation agreement were reasonable
and fair. Accordingly, the court approved the
agreement and incorporated it into the divorce
decree.

{¶ 51 The first provision of the parties' separation
agreement pertained solely to their marital resid"ence.
Specifically, this provision stated that the parties had
agreed to sell the residence and then divide any net
profit equally between them. In regard to the
resolution of any dispute concerning the sale of their
residence, the first provision also contained the
following sentence: "This Court shall retain
continuing jurisdiction of this case to implement the
provisions of this Separation Agreement as it pertains
to the sale of the aforementioned real estate:"

{¶ 61 The second provision of the separation
agreement delineated appellant's spousal support
obligation. This specific provision stated:

*1 (¶ 1} The instant appeal stems from a final
judgment of the Stark County Court of Common
Pleas. Appellant, Thomas L. Bames, seeks the
reversal of the trial court's decision to overrule his
motion to modify the amount of spousal support he is
obligated to pay to appellee, Marilyn K. Bames. For
the following reasons, this court concludes that the
denial of the motion to modify was warranted.

{¶ 21 The parties to the underlying action were
married for approximately thuty-one years and had
two children. After both children had been
emancipated, appellant filed a complaint for a
divorce in July 2002. As the factual basis for his
claim, he alleged that he and appellee had voluntarily
been living separately for more than one year.

(¶ 3) Once appellee had submitted a counterclaim
for divorce and the parties had engaged in certain
discovery, a trial on the fmal merits of the case was
held before the trial court in February 2003. At the
outset of this proceeding, the parties stated that they
had been able to reach an agreement as to the
majority of the remaining issues in the case. The trial

{¶ 7) "2. The Husband consents and agrees to pay
spousal support to the Wife for a period of ten (10)
years, or until Wife remarries or upon the death of
either party, whichever occurs first. Husband agrees
to pay to Wife the sum of $1,300.00 per month until
the home is sold. At the time the home is sold,
Husband agrees to pay to Wife the sum of $1,500.00
per month."

{¶ 8) Besides the foregoing provision, only one
other term of the agreement was relevant to the issue
of spotisal support. The thirteenth provision stated:
"The Husband and Wife consent and agree that the
within agreement shall be a complete settlement of
all rights by way of spousal support, both temporary
and permanent, and said Husband and Wife shall
make no further demands upon the Husband or Wife
by way of spousal support."

*2 {¶ 9) None of the remaining thirteen provisions
in the parties' agreement were relevant to appellant's
support obligation. Furthetmore, except for the one
sentence in the provision pertaining to the sale of the
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marital residence, the agreement did not have any
other term which granted continuing jurisdiction to
the trial court.

{¶ 10} Approximately seven months after executing
the separation agreement, appellant submitted a
motion to either modify or vacate the spousal support
aspect of the agreeinent. As the basis for this motion,
appellant asserted that he was no longer fmancially
able to pay support in accordance with the agreement
because he was now unemployed as a result of the
elimination of his position as an engineer with the
Hoover Company. Appellant further asserted that the
trial court still could exercise jurisdiction over the
support issue because the amount of his support
obligation had been tied to the sale of the marital
residence, and that sale still had not been completed.

{¶ 11} An oral hearing on appellant's motion was
held on October 14, 2003. As part of that proceeding,
counsel for both sides presented legal arguments on
the question of whether the trial court had jurisdiction
to grant the requested relief. Counsel for appellant
continued to argue that, since the marital residence
had not been sold, the court still had jurisdiction
under the separation agreement. His counsel also
contended that, even if the trial court did not have the
authority under the separation agreement to modify
the amount of support, it could still grant him relief
from the support provision under Civ.R. 60(B).

{¶ 12} On the same date of the oral hearing, the trial
court rendered its judgment in which it overruled
appellant's motion to modify. As to the request to
modify, the trial court noted that the parties'
separation agreement had not contained any
reservation of jurisdiction over the issue of spousal
support. Regarding the request to vacate, the trial
court concluded that there were no grounds under
Civ.R. 60(B) for granting relief from the support
obligation under the agreement.

{¶ 13} In now appealing from the foregoing
judgment, appellant has. assigned the following as
error:

{¶ 14} "The trial court abused its discretion by
summarily dismissing, for lack of jurisdiction, the
appellant's motion to modify spousal support and/or
in the alternative, motion to vacate the spousal
support clause of the separation agreement."

{¶ 15} Under this sole assignment, appellant has
raised two arguments as to the propriety of the
appealed judgment. First, he challenges the trial
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court's interpretation of the term in the separation
agreement conceming the extent of its continuing
jurisdiction over the divorce proceeding. Specifically,
appellant contends that, since the amount of his
spousal support obligation was contingent on the sale
of their marital residence, the application of the
"continuing jurisdiction" term in the "sale" provision
extended to any issue pertaining to the payment of
support. Based upon this, he further maintains that
the trial court had the authority to modify his support
obligation in light of the change in circumstances as
to his employntent.

*3 {¶ 16} As appellant correctly notes in his
appellate brieC the authority of any trial court to
modify a spousal support award after the issuance of
the final divorce decree is govemed by R_C
3105.18(E)(1). This statute provides that if such a
decree is released after January 1991 and contains an
order concerning the continuing periodic payment of
money as spousal support, the court issuing that
decree does not have any jurisdiction to alter the
terms of the support order unless: (1) a change of
circumstances has taken place; and (2) " * * * the
decree or a separation agreement of the parties to the
divorce that is incorporated into the decree contains a
provision specifrcally authorizing the court to modify
the amount or terms of alimony or spousal support."
In applying the second requirement for continuing
jurisdiction under the statute, the Supreme Court of
Ohio has indicated that any reservation of continuing
jurisdiction must be expressly stated in the divorce
decree in order for a trial court to properly consider
auy subsequent motion to modify. Kimble v. Ktmble
97 Ohio St 3d 424. 2002-Ohio-6667. Similarly, this
court has indicated that an express statement of
reservation must be set forth in the separation
agreement if the parties to the divorce action intend
for the trial court to have the ability to alter a spousal
support order. See Sears v. Sears, 5th Dist.
No.2001 CA00368, 2002-Ohio-4069.

{¶ 17} In the instant appeal, our review of the trial
court's divorce decree readily shows that it did not
contain any provision as to whether that court would
continue to exercise jurisdiction over the spousal
support issue; thus, the resolution of this aspect of
appellant's assignment will turn solely upon our
interpretation of the relevant portions of the parties'
separation agreement. In regard to the general
question of the appropriate interpretation of a
separation agreement, this court has consistently
concluded that such agreements are subject to the
same rules of construction as other types of contracts.
See, e.g., Gaines v. Gaines (Aug. 14, 2000), 5th Dist.
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No.2000CA00020, 2000 Ohio App. LEXIS 3696.
Furthermore, this court has summarized some of the
basic rules of construction in the following manner:

{¶ 181 " * * * The question of whether a contract is
ambiguous is a question of law to which this court
applies a de novo standard of review. * * * The
purpose of contract construction is to effectuate the
intent of the parties. * * * It is well established in
Ohio law that a court must give meaning to all
provisions of a contract if possible. * * * Where the
parties, following negotiations, make mutual
promises which thereafter are integrated into an
unambiguous written contract, duly signed by them,
courts will give effect to the parties' expressed
intentions. * * * Intentions not expressed in the
writing are deemed to have no existence and may not
be shown by parole evidence. * * * Pursuant to this
rule, it has been held that when a term in an
agreement is unatnbiguous, then the words must be
given their plain, ordinary and common meaning;
however, when the term is not clear, parole evidence
is admissible to explain the meaning of the words. * *
* " (Citations omitted.) Schumacher v. Schumacher,
5th Dist. No.2004-CA-00018, 2004 Ohio App.
LEXIS 5233.

*4 (¶ 19) In applying the foregoing basic rules in
light of the specific requirement of R.C.
3105.18(E)(1) for continuing jurisdiction, this court
has concluded that the fact that the separation
agreement made the continuing payment of spousal
support contingent upon the existence of certain
circumstances was not sufficient to grant the trial
court the authority to modify the support order. For
example, in Benincasa v. Benincasa (Dec. 6, 1993),
5th Dist. No. CA 93-20, 1993 Ohio App. LEMS
6114, the separation agreement required the husband
to pay spousal support in the amount of $3,000 each
month, but also conditioned this obligation upon the
requirement that the wife use part of the funds to
make the monthly mortgage and insurance payments
for the marital residence. After the wife had moved
from the residence and stopped making the monthly
payments, the husband moved the trial court to
modify his support obligation. Although the trial
court granted the motion to modify, this court
reversed that decision on appeal. Specifically, this
court rejected the husband's argument that the
existence of the condition regarding the payment of
spousal support was sufficient to constitute an
express reservation of continuing jurisdiction over
the issue. That is, in order for a trial court to have the
power to alter the terms of the separation agreement,
a more specific statement regarding the retention of

Page 3

jurisdiction is necessary.

{¶ 20) A similar decision was rendered in Gaines,

supra, 2000 Ohio App. LEXIS 3696. In that case, the
support obligation was conditioned on the
requirement that the wife not earn more than $2,000
per month. Once the wife had taken a position
earning approximately $23,000 per year, the husband
moved to either modify or terminate his support
obligation. On appeal from the denial of his motion,
the husband asserted that the "earning" condition in
the separation agreement must be inteipreted as a
reservation of the jurisdiction to modify. In
upholding the trial court's decision, this court stated:

(¶ 21) "* * * We are unpersuaded by [the
husband's] assertion. The separation agreement
language at issue is better classified as a condition
precedent to [the husband's]. right to cease spousal
support payments. The only possible 'modification'
intended by the parties is an alteration of spousal
support to zero, and no other dollar amount, upon the
triggering of the aforesaid economic eventuality in
appellee's career. There is thus no open-ended
reservation to modify under R.C. 3105.18(E) as
suggested by appellant. * * * " Gaines, 2000 Ohio

App. LEXIS 3696, at 6-7.

{¶ 22) In the instant matter, the condition in the
primary "support" provision of the parties' separation
agreement was inherently different than the
conditions in Benincasa and Gaines, to the extent that
the instant condition did not place any requirement
upon appellee in order for the spousal support to
continue. Instead, this support provision merely
placed a condition upon the amount appellant is
obligated to pay. Nevertheless, the underlying logic
of Benincasa and Gaines would still be applicable.
Specifically, this court would emphasize that the
support provision before us did not state that, after
the marital residence has been sold, the trial court
could redetennine the amount of support appellant
should be required to pay; rather, the provision
delineated the exact amount which must be paid after
the sale is completed. As a'result, the provision did
not grant the trial court any discretion in setting the
amount of the support. Accordingly, we hold that the
conditional language in the support provision of the
instant agreement cannot be deemed an express
reservation ofjurisdiction to modify the basic support
obligation. IFNI

FNl. Our interpretation of the conditional
language in the primary "support" provision
is further supported by the terms in the
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thirteenth provision of the parties'
agreement. As was noted above, that
provision indicated that the parties intended
for the agreement to constitute a"complete
settlement" of all of their respective rights to
spousal support. The inclusion of this
provision in the agreement would simply be
illogical if the parties had truly intended to
grant continuing jurisdiction to the trial
court over the "support" issue.

*5 {¶ 23} As was noted above, appellant places
heavy emphasis upon the fact that the "sale' provision
of the instant agreement contains a term which
expressly grants the trial court continuing
jurisdiction. In light of this, appellant argues that,
since the change in the amount of support is tied to
the sale of the marital residence, the specific grant of
continuing jurisdiction must extend to any issue
pertaining to spousal support.

{¶ 24) As to this point, this court would first
reiterate that the "jurisdiction" term was set forth in
the "sale" provision of the parties' agreement, and
that the distinct terms pertaining to appellant's
support obligation were stated in a separate
provision. Second, the "support" provision does not
contain any reference to the "jurisdiction" term in the
"sale" provision. Third, and most impoitantly, the
' jurisdiction" term expressly states that the trial
court's retention of jurisdiction is for the purpose of
implementing " * * * the provisions of this
Separation Agreement as it pertains to the sale of the
aforementioned real estate." The foregoing
unambiguous language clearly limits the scope of the
trial court's continuing jurisdiction to any issue which
might arise concerning the sale of the parties' home.
Even if the language of the "jurisdiction" term is
construed in a manner most favorable to appellant, it
would still be illogical to conclude that the basic
question of whether appellant's support obligation
should be modified as a result of a change in
circumstances falls within the category of issues
which pertain to the sale of the home. Any other
interpretation would simply conflict with the plain
meaning of the wording of the "jurisdiction" term.

{¶ 25) As an aside, this court would fdrther indicate
that, if a dispute ever arose as to appellant's
compliance with the "spousal support" provision
following the sale of the residence, the trial court's
authority to resolve that dispute would not be based
upon the "jurisdiction" term of the "sale" provision.
Instead, its authority would stem from its inherent
power to enforce its own divorce decree. To this
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extent, we conclude that no question as to the
payment of spousal support could properly be
considered under the "jurisdiction" term. Even
though the increase in support was contingent upon
the sale of the parties' home, these two aspects of the
separation agreement were not related in any other
respect, and the scope of the ' jurisdiction" term was
expressly limited to the "sale" issue.

{¶ 261 Under the basic rules of contract
construction, a separation agreement cannot be
subject to interpretation when its terms are both plain
and unambiguous. In applying these rules to the
relevant portions of the instant separation agreement,
this court holds that the document does not have a
term which expressly granted the trial court
continuing jurisdiction to reconsider the spousal
support matter once the divorce decree had been
rendered. Thus, since the requirements of R.C.
3105.18(E)(1) were not met in this instance, the trial
court was correct in concluding that it did not have
the proper authority to go forward on appellant's
motion to modify.

*6 {¶ 27} Under his second argument, appellant
challenges the merits of the trial court's decision to
overrule his alternative request to vacate the support
provision in the separation agreement. Appellant
maintains that, even if the trial court did not have the
jurisdiction to modify his support obligation, that
court still had the authority to vacate that aspect of
the agreement. Specifically, he contends that he was
entitled to relief under Civ.R. 60(B)(4) because it
would be inequitable to require him to continue to
comply with the support obligation under the present
circumstances. In support of this contention,
appellant further states that, at the time he agreed to
the support provision in the agreement, he could not
have foreseen that his position with his employer
would be eliminated within six months.

{¶ 28} To state a viable motion for relief fi-om a
judgment under Civ.R. 60(B), the moving party must
be able to demonstrate, inter alia, that he can satisfy
one of the five possible grounds for such relief, as set
forth in the rule itself. Biscardi v . Biscardi (1999).
133 Ohio A12p.3d 288, 290. Subsection (4) of Civ.R.
60(B) provides that a trial court can grant a party
relief from a final judgment when " * * * it is no
longer equitable that the judgment should have
prospective application; ***." In applying Civ R.
60(B) in the context of a divorce proceeding, the
courts of this state have generally held that, even if an
express reservation of jurisdiction. to modify a
spousal support award was not made when the
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divorce decree was issued, a trial court can still grant
relief from a support order when the moving party
can satisfy the standard for showing that the
continuing application of the divorce decree would be
inequitable. Schaejferkoetter v. Schaefferkoetter. 2nd
Dist. Nos. 02CA97, 02CA104, 2003-Ohio-5529.

{Q 29} Pertinently, the Supreme Court of Ohio has
already delineated the basic standard for determining
whether a party can satisfy Civ.R. 60(B)(4). In
Crouser v. Crouser (1988), 39 Ohio St.3d 177, 180,
the Supreme Court stated: "In order for the plaintiff
to succeed under Civ.R. 60(B)(4), she must show that
'*** it is no longer equitable that the judgment
should have prospective application.' Of importance
here are the words 'no longer,' referring to the change
in condition that is required to make continued
enforcement of the judgment inequitable. Moreover,
Civ.R. 60(B)(4) was designed to provide relief when
those changed circumstances were not foreseeable,
and not within the control of the parties."

{¶ 30} As was noted above, appellant contends that
the assertions in his motion before the trial court was
sufficient to satisfy the foregoing standard because, at
the time the separation agreement was executed, it
was not foreseeable that he would lose his job later
that year. However, in applying the Crouser standard
in a prior case, this court has specifically rejected a
similar argument.

*7 {¶ 31} In Sidwell v. Sidwell (June 4, 1998), 5th
Dist No. CT97-0042, 1998 Ohio App. LEXIS 3079,
the separation agreement required the husband to pay
support to the wife in the amount of $4,000 per
month for approximately ten years. At the time of the
divorce, the husband worked for a family-owned
business in which he was a major shareholder. Six
years after the divorce, the business experienced
serious fmancial difficulties which resulted in the
reduction of the husband's salary from $200,000 to
$46,000 per year. Based upon this, the husband
moved the trial court for relief frotn the support
provision in the separation agreement, arguing that it
would not be fair for his support obligation to
continue under these circumstances.ln upholding the
denial of the Civ.R. 60(B) motion, this court stated in
Sidwell: "We find the court did not err in finding
these circumstances were foreseeable when the
parties entered into the separation agreement, and we
also find the parties could have agreed that the court

STATE OF OHIO
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retained jurisdiction over the award in order to adjust
for circumstances such as the one that has occurred."
Id., 1998 Ohio App. LEXIS 3079, at 7-8.

{¶ 32} To the extent that the husband in Sidwell was
not totally unemployed, it is arguable that the facts in
the instant appeal are distinguishable from those in
Sidwell. However, the extent of the husband's
financial difficulties was not a consideration upon
which the Sidwell decision was predicated. Instead,
that decision was based upon the legal conclusion
that, because a change in a person's financial situation
is always a possibility, it is considered a foreseeable
event for purposes of Civ.R. 60(B)(4) even if there
was no immediate reason to believe the change was
about to occur when the judgment was issued. In
turn, since such a cltange is foreseeable, the party
should have considered this point in negotiating the
terms of the separation agreement. The fact that the
party failed to ensure that the agreement covered this
possibility is not a valid reason for concluding that it
would be inequitable to continue to enforce the
provisions of the agreement.

{¶ 33} Therefore, as a matter of law, the fact that
appellant lost his job would not be sufficient to state
proper grounds for obtaining relief from the divorce
decree under Civ.R. 60(B)(4). Furthermore, this court
would indicate that, even though appellant also
requested relief from judgment under the "any other
justifiable reason" provision of Civ.R. 60(B)(5), the
Supreme Court has held that a party is not eligible for
relief under that "catchall" provision when another
grounds is clearly applicable and the party is not able
to satisfy it. Strack v. Pelton (1994), 70 Ohio St.3d
172, 174. Thus, appellant has failed to demonstrate
that the trial court erred in overruling his request for
relief from the "spousal support" provision of the
separation agreement.

{¶ 34) Pursuant to the foregoing analysis,
appellant's sole assignment of etror is without merit.
Accordingly, the judgment of the trial caut is
affumed.

JUDITH A. CHRISTLEY J., Eleventh Appellate
District, sitting by assignment.

ROBERT A. NADER J., Ret., Eleventh Appellate
District, sitting by assignment, concur.

IN THE COURT OF APPEALS
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JUDGMENT ENTRY
*8 For the reasons stated in the Opinion of this court,

the sole assignment of error is without merit. It is the
order and judgment of this court that the judgment of
the trial court is affumed.

JUDITI-I A. CHRISTLEY, J., Eleventh Appellate
District, sitting by assignment.

ROBERT A. NADER. J., Ret., Eleventh Appellate
District, sitting by assignment, concur.

2005 WL 327552 (Ohio App. 5 Dist.), 2005-Ohio-
544

END OF DOCUMENT

Page 6

0 00240

(D 2005 Thomson/West. NoClaim to Orig. U.S. Govt. Works.



Slip Copy
Slip Copy, 2005 WL 2400930 (Ohio App. 9 Dist.), 2005 -Ohio- 5186
(Cite as: Slip Copy)

c
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio,Ninth District, Summit
County.

Amellia MALIZIA Appellee
V.

Roberto MALIZIA Appellant.
No.22565.

Decided Sept. 30, 2005.

Background: Former wife filed motion for
modification of husband's spousal support
obligation of $100 per year. The Court of Conunon
Pleas, No, 2000-08-7268, granted modification, and
husband appealed.

1Holdin : The Court of Appeals, Summit County,
Whitmore J., held that substantial change in former
husband's economic circumstances warranted
modification of original spousal support order.

Affitmed.

Slabv, P.J., filed dissenting opinion.

f 1] Divorce 134 C;^^245(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245f2) k. Grounds and Rights of
Parties. Most Cited Cases
Substantial change in former husband's economic
circumstances warranted modification of original
spousal support order of $100 per year to $975 per
month; husband admitted that he received $700 per
month from pension and $1,300 per month in social
security, neither of which income sources existed at
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time of original divorce. R.C. $ 3105.18(E, F).

f21 Divorce 134 ^286(1)

134 Divorce
134V Alimony,

Property
134k278 Appeal

134k286 Review
134k286(1) k.

General. Most Cited Cases

Allowances, and Disposition of

Scope and Extent in

Former husband was not entitled to relief on appeal
from modification of spousal support based on
claim that, by proceeding pro se, he was unable to
competently present or effectively rebut evidence
presented at hearing on motion.

Appeal from Judgment Entered in the Court of
Common Pleas County of Summit, Ohio, Case
No.2000-08-7268.

Edmund M. Sawan Attomey at Law, Akron, for
Appellant.
Mary Ellen Leslie, Attorney at Law, Akron, for
Appellee.

DECISIONAND JOURNAL ENTRY
WIIITMORE, J.
*1 This cause was heard upon the record in the trial
court. Each error assigned has been reviewed and the
following disposition is made:

{¶ 1} Appellant Roberto Malizia has appealed the
Final Post Decree Judgment Entry of the Surnmit
County Court of Common Pleas, Domestic Division,
modifying his spousal support obligation. This
Court affirms.

{¶ 2} Roberto and Amelia Malizia were divorced on
April 27; 2001 after 38 years of marriage. A
separation agreement, which the parties had
previously entered into, was incorporated into the
judgment entry of divorce. The terms of the divorce
decree provided that Appellant Roberto Malizia
would pay Appellee Amelia Malizia spousal support
in the amount of $100 per year, plus a 2% processing
fee. The divorce decree further provided that the
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spousal support was payable on an annual basis
until death or further ordered by the court.
Additionally, the court retained jurisdiction to modify
the amount or term of the spousal support upon a
determination that the circumstances of either party
had changed pursuantto R.C.3105.18(E)(1).

{¶ 3} On October 7, 2004, Appellee filed a Post
Decree Motion to Modify Spousal Support based on
Appellee's assertion that Appellant's financial
circumstances had changed. Both parties prepared
Financial Disclosure Affidavits and on November 12,
2004, a hearing was held conceming the matter.
Appellee was represented by counsel at the hearing
while Appellant appeared pro se.

{¶ 4} The magistrate issued her decision on
November 30, 2004. The magistrate determined that
Appellant's circumstances had changed and that a
modification was warranted. The magistrate
increased the spousal support to $975 per month
effective as of the date Appellee's motion was filed.

{¶ 5} On February 16, 2005, the trial court entered a
Final Post Decree Judgment Entry affuming the
Magistrate's decision. The trial court found that a
change in circumstances had occurred. The trial court
found that it retained jurisdiction to modify the
spousal support and affirmed the Magistrate's
determination that said support should be increased to
$975 per month. Appellant has appealed this
decision, asserting one assignment of error.

II

Assignment ofError Number One

"THE TRIAL COURT ERRED IN AFFIRMING
T'HE MAGISTRATE'S DECISION ALLOWING A
SUBSTANTIAL INCREASE IN SPOUSAL
SUPPORT."

[ll {¶ 6} In his sole assignment of error, Appellant
has argued that the trial court erred in affirming the
rrmagistrate's decision modifying the spousal support
agreed upon in the original divorce decree.
Specifically, Appellant's argument raises two issues:
(1) that there was no "change of circumstances" and
(2) that because Appellant was not represented by
counsel at the dispositive November 12, 2004
hearing, he was unable to present or effectively
contest the presentation of evidence. We disagree on
both counts.
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{¶ 7} We begin by noting that "a trial court had
broad discretion in defermining a spousal support
award, including whether or not to modify an existing
award." Kingsolver v. Kingsolver, 9th Dist. No.
21773, 2004-Ohio-3844, at 1 10, citing Mottice v.
Mottice (1997), 118 Ohio ApQ3d 731. 735, 693
N.E.2d 1179. This Court reviews a trial court's
decision modifying spousal support under an abuse
of discretion standard. Barrows v. Barrows, 9th Dist.
No. 21904, 2004-Ohio-4878, at ¶ 4. An abuse of
discretion connotes more than a mere error in
judgment; it signifies an attitude on the part of the
trial court that is unreasonable, arbitrary, or
unconscionable. Blakemore v. Blakemore (1983), 5
Ohio St.3d 217, 219, 450 N.E.2d 1140. Absent an
abuse of discretion, a spousal support award will not
be disturbed on appeal. Barrows at ¶ 4. Finally,
"when applying the [abuse of discretion] standard, an
appellate court is not free to substitute its judgtnent
for that of the trial judge." Berk v. Matthews (1990),
53 Ohio St.3d 161. 169, 559 N.E.2d 1301.

*2 {¶ 8) It is well established that before a trial court
may modify the amount or terms of spousal support,
it must conduct a two-step. analysis. Lerghner v.
Leighner (1986), 33 Ohio App.3d 214, 215, 515
N.E.2d 625. First, the court must determine whether
the original divorce decree specifically authorized the
trial court to modify the spousal support, and if so,
whether either party's circumstances have changed.
Kingsolver at ¶ 11, citing LeiPhner, 33 Ohio App.3d
at 215, 515 N.E.2d 625; See R.C. 3105.18(E).
Second, the trial court must evaluate the
appropriateness and reasonableness of the award.
Barrows at ¶ 7, citing R.C. 3105.18(Cl(1).

{¶ 9) It is evident from the record that the trial court
retained jurisdiction to modify the spousal support.
The divorce decree of April 27; 2000 specifically
authorized the Summit County Domestic Relations
Court to modify the existing spousal support upon a
showing of changed circumstances of either party.
IIaving satisfied the jurisdictional requirement, we
next move to the contested issue of whether "changed
circumstances" existed.

{¶ 10) Appellant has argued that there was no real
presentation of evidence to justify the change of
circumstances and that the receipt of Social Security
benefits was "foreseeable" at the time of the divorce
decree and thus, was not a change in circumstances.
We disagree.

{¶ 11) Pursuant to R.C. 3105.18(F) a change in
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circumstances includes, but is not limited to, any
increase or involuntary decrease in the party's wages,
salary, bonuses, living expenses, or medical
expenses. Id. Importantly, this Court has recognized
that the appropriate standard for determining changed
circumstances is whether there has been "`any'
increase or involuntary decrease in the parties'
economic status." Kingsolver at ¶ 24. See also Zahn

v. Zahn, 9th Dist. Nos, 21879, 21880, 2004-Ohio-
4881, at ¶ 18 (stating "The standard [to justify
modifying spousal support] is whether there is 'any
change' [in circumstances].").

{¶ 12} It is apparent from the record that Appellant's
economic status increased in the approximately 3 1/2
years between the divorce decree and Appellee's
motion to modify spousal support. Specifically, the
trial court found that Appellant obtained two new
sources of income-$700 per month from his Firestone
pension and $1,300 per month from Social Security.

{¶ 13} Appellant conceded at the November 12,
2004 hearing that he had begun collecting $1,300 per
month from Social Security. He also admitted that he
had begun receiving a pension check from Firestone
in the amount of $700 per month. Neither of the
aforementioned sources of income existed at the time
of the original divorce decree, therefore, we find that
Appellant experienced a change in his economic
status. See Kingsolver at ¶ 23 (holding "[ijn
reviewing a party's request to modify a spousal
support; the trial court need only determine whether
a change has occurred in the party's economic status
... after the spousal support order was entered into.")
(emphasis sic).
051 Extra cent-Y found within cent-Y markup.
*3 {¶ 14} Appellant's argument that the inevitable
receipt of Social Security benefits was foreseeable
and thus precludes finding a change in circumstances
is untenable. While the Leighner court required that
the change in circumstances be "substantial" and "not
contemplated" (or not foreseeable), at the time of the
prior order, this Court has held that changed
circumstances can exist absent "drastic,"
"substantial" or "unforeseen" changes. See
Kingsolver at ¶ 24. See also Lei^-hner, 33 Ohio
Ann.3d at 215, 515 N.E.2d 625. In Kingsolver, this
Court diverged from the Tenth Appellate District's
reasoning in Leighner. While we agreed that the

"holding in Leighner remains good law with respect
to the two-part analysis that should be applied when a
trial court is asked to modify an existing spousal
support order[,]" we concluded that the "Leighner
definition of change of circumstances is no longer the
appropriate standard in determining whether a trial
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court has the jurisdiction to modify a support order."
(Quotations omitted). Kingsolver at ¶ 23.

{¶ 15} In Kingsolver, after extensive statutory
interpretation, this Court stated:
"In addition to the requirement that any change of
circumstances be 'substantial' or 'drastic,' the
Leighner court also explained that the changes should
not have been contemplated by the parties at the time
of the divorce. However, the statutory amendments to
R.C. 3105.18 do not require that economic changes
be reasonably unforeseeable. We find that such a
liinitation on the phrase 'change of circumstances'
was also, therefore, not contemplated by the Ohio
Legislature." Kingsolver at ¶ 21 n. 3.

{¶ 16} Therefore, the foreseeability of potential
Social Security benefits is irrelevant to the change in
circumstances analysis.

{¶ 17} Because Appellant has not argued the
appropriateness or reasonableness of the modified
spousal support, we find it unnecessary to address
the second prong of the Leighner test. It is not the
duty of this Court to develop an argument in support
of an assignment of error if one exists. Cardone v.

Cardone (May 6, 1998), 9th Dist. Nos. 18349 and
18673, at 22. As we have previously held, we will not
guess at undeveloped claims on appeal. See
McPherson v. Goodyear Tire & Rubber Co., 9th Dist.
No. 21499, 2003-Ohio-7190, at ¶ 31, citing Elyria
Joint Venture v. Boardwalk Fries, Inc. (Jan. 31,

2001), 9th Dist. No. 99CA007336.

al {¶ 18} Appellant has also argued that because he
appeared pro se at the November 12, 2004 hearing,
he was unable to competently present or effectively
rebut evidence presented at said hearing. Appellant
has argued that he was "without the skills or expertise
necessary to properly frame the issues and/or present
evidence in support of or against these issues.° This
argument lacks merit.

{¶ 19} It is axiomatic that the pro se civil litigant
must accept the consequences of his representation.
In Jones Concrete, Inc. v. Thomas (Dec. 22, 1999),
9th Dist. No. 2957-M, this Court held that pro se civil
litigants "are not to be accorded greater rights and
must accept the results of their own mistakes and
errors." Id. at 4. We went on to hold that pro se civil
litigants "are bound by the same rules and procedures
as those litigants. who retain counsel." Id.

*4 {¶ 20} Appellant has argued that because of his
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pro se representation, he was unable to effectively
cross-examine the Appellee, unable to effectively
present or challenge evidence, and unable to properly
frame the legal issues. Appellant goes so far as to
suggest that the " 'facts and circumstances of each
case' can only be presented by (presumably)
competent, experienced counsel." This statement is
simply untrue. Pro se litigants are "presumed to have
knowledge of the law and of correct legal procedure
and [are] held to the same standard as all other
litigants." Kilroy v. B.K Lakeshore Co. (1996), 111
Ohio App.3d 357, 363, 676 N.E.2d 171. Appellant
"cannot expect nor detnand special treatment from
the [magistrate] who is to sit as impartial arbiter." Id.
This Court does not concern itself with the reasons
why Appellant chose to forego competent legal
representation. We will "not demand that the trial
court should have accorded appellant any greater
leniency" with regard to the manner in which he
conducted his case. See Cook v. Criminger, 9 Dist.
No. 22313, 2005-Ohio-1949, at 11 7.

(121) After a careful reflection of the record and the
arguments made by counsel, this Court cannot
conclude that the trial court was unreasonable,
arbitrary, or unconscionable when it modified the
amount of spousal support. Therefore, we fmd that
the trial court did not abuse its discretion.

{¶ 22) Based on the foregoing, Appellant's sole
assignment of error is without merit.

III

{¶ 231 Appellant's sole assigmnent of error is
overruled. The judgment of the trial court is affu•med.
Judgment affu-med.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
Court, directing the Court of Common Pleas, County
of Summit; State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall
constitute the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it
shall be file stamped by the Clerk of the Court of
Appeals at which time the period for revie.w shall
begin to run. App.R. 22(E). The Clerk of the Court of
Appeals is instructed to mail a notice of entry of this
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judgment to the parties and to make a notation o
mailing in the docket, pursuant to App.R. 30.

Costs taxed to Appellant.

Exceptions.

BATCHELDER, J. concurs.
SLABY P.J. dissents, saying.SLABY, P. J.
(12411 respectfully dissent.

the

(¶ 25) The majority acknowledges that there is a
two part test for increasing spousal support. I would
agree that there was a change in circumstances to
wairant the trial court to consider adjusting the
support.

{¶ 261 The original divorce was a negotiated
divorce. The majority believes that the change was in
both receiving social security benefits and the
pension. I believe that it would have been clear in the
original negotiated settlements that there would be
social security paid at some point and that would
have been considered in the original negotiations.

£5 {¶ 27) Therefore, the only increase in
unanticipated income would have been the $700 a
month pension. I believe that an increase from
$100.00 per year to $975.00 per month on a $700 a
month income increase is an abuse of discretion and I
would reverse.

Ohio App. 9 Dist.,2005.
Malizia v. Malizia
Slip Copy, 2005 WL 2400930 (Ohio App. 9 Dist.),
2005 -Ohio- 5186
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HJordan v. Jordan
Ohio App. 3 Dist.,2003.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio,Third District, Hancock
County.

Miguel A. JORDAN, Plaintiff-Appellant
V.

Nada G. JORDAN, Defendant-Appellee.
No. 5-03-07.

Decided Dec. 29, 2003.

Background: In divorce proceedings, the magistrate
ordered former husband to pay $6,000 per month in
spousal support. Husband objected to the fmdings
and appealed. The Common Pleas Court, Hancock
County, Domestic Relations Division, No. 5-03-07,
upheld the magistrate's decision. Husband appealed.

Holdings; The Court of Appeals, Cunu. J., held that:
(l). spousal support award of $6,000 per month was
appropriate and reasonable;
(Z) spousal support award was not against the
manifest weight of the evidence;
(3) lifetime spousal support award was not erroneous;
and
M non-modifiable nature of spousal support award
was proper.

Affirmed.

West Headnotes

fll Divorce 134 C;^--1240(5)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k240 Amount
134k240(5) k. Excessiveness of Sum

Page I

Allowed. Most Cited Cases
Spousal support award. of $6,000 per month was
appropriate and reasonable; parties enjoyed standard
of living commensurate with former husband's
income, it was not unreasonable for trial court to
detemiine that $6,000 per month was appropriate,
under the circumstances, to support former wife in
manner consistent with lifestyle she enjoyed during
marriage, and, based on evidence presented at
hearing, court found that husband had ability to pay
spousal support without change to his lifestyle. R.C.

105.18.3105.18.

121 Divorce 134 ^239

134 Divorce
134V AGmony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k239 k. Application and Proceedings
Thereon. Most Cited Cases
Spousal support award of $6,000 per month was not
against the manifest weight of the evidence;
testimony was presented as to income and eaming
potential parties, the standard of living to which they
had become accustomed, the cost of maintaiuing a
household, the education of the parties, former wife's
opportunities for employment following the divorce,
the duration of the marriage and the age and physical
condition of the parties.

f31 Divorce 134 ^247

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permancnt Alimony

134k247 k. Commencement and
Termination. Most Cited Cases
Trial court did not err in adopting statutory default of
lifetime spousal support award. R C. & 3105.18.

141 Divorce 134 ^245(1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
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134k230 Permanent Alimony
134k245 Modification of Judgment or

Decree
134k245(1) k. Power and Authority.

Most Cited Cases
Non-modifiable nature of spousal support award was
proper, where parties had been married 19 years,
former wife stayed home to take care of children and
was absent from workforce for majority of her
marriage, she was terminated from job working for
former husband, which was only job she held during
marriage, she was almost fifty, and, as testified to by
career counselor, she had significant problems
reading.

Civil Appeal from Common Pleas Court, Domestic
Relations Division.
Frederic E. Matthews, Attorney at Law, Reg. #
0010830, Bowling Green, OH, for appellant.
Michael J. Malone, Attotney at Law, Reg. #
0003277, Findlay, OH, for appellee.
CUPP, J.
*1 {¶ 1}MiguelJordan (hereinafter "Miguel"),
appellant herein, appeals the judgment bf the
Hancock County Court of Common Pleas, Domestic
Relations Division, granting him a divorce from
appellee, Nada Jordan (hereinafter "Nada"), and
awarding spousal support to Nada.

(12) The parties were married on January 16, 1981.
At the time of the parties' marriage, Miguel was
attending college at The Ohio State University in
Columbus, Ohio. In October of 1981, Miguel, Jr.,
was bom to Miguel and Nada, at which time it was
decided that Nada would quit working and stay home
to raise their son. The parties had another child,
Jorge, born October 1984.

{¶ 3}Miguel graduated from Ohio State in 1982 and
began medical school. He finished medical school in
1986, completed his residency, and the parties
subsequently moved to Findlay, Ohio wliere Miguel
began a private obstetrics/gynecology practice.
During this time, Nada continued to stay at home to
raise the children.

{¶ 4} In 1992, Nada began working as Miguel's
office manager. Sbe kept the books, did the budget
and paid the bills of the business. Nada's salary was
approximately $31,000 per year. Nada continued to
work as the office manager until 1999, when Miguel
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fired her. Soon thereafter, in 2000, Miguel filed for
divorce.

{¶ 5} Prior to the final divorce hearing, the parties
entered into a stipulated properly settlement. The
only issue for the final hearing was the determination
.of spousal support. Following the presentation of
evidence over three days, the magistrate entered a
decision ordering Miguel to pay Nada spousal
support in the amount of $6,000 per month. The
magistrateretained jurisdiction over the award in the
event it should be necessary to modify it based on a
change in certain circumstances of the parties.
Miguel objected to the magistrate's fmdings and
appealed the decision to the Hancock County Court
of Common Pleas. The trial court subsequently
upheld the magistrate's decision.

(161 It is from this decision that appellant appeals,
asserting two assignments of error for our review.

ASSIGNMENT OF ERROR NO. I

f 1]The trial court's award of $72,000 per year in
spousal support was (1) an abuse of discretion
because the court failed to properly consider
appellee's need and the statutory factors set forth
in O.R.C. 3105.18; and (2) against the manifest
weight of the evidence.
{¶ 7} A trial court has broad discretion in
formulating spousal support awards and a reviewing
court should not alter an award absent a finding that
the trial court abused its discretion. Blakemore v.
Blakemore (1983), 5 Ohio St.3d 217, 450 N.E.2d
1140. An appellate court cannot substitute its
judgment on factual or discretionary issues for that of
the trial court. Id at 218-219, 450 N.E.2d 1140. An
abuse of discretion must indicate that the trial court's
attitude is unreasonable, unconscionable or arbitrary.
Id at 219. 450 N.E.2d 1140.

{¶ 8} The nature, amount and duration of spousal
support is determined on the basis of the trial court's
evaluation of the evidence under the relevant factors
of R.C. 3105.18. Those factors include: the income of
the parties; their relative earning abilities; their ages
and physical conditions; the retirement benefits of the
parties; the duration of the marriage; the standard of
living established during the marriage; the relative
extent of education of the parties; relative assets and
liabilities; the contribution of each party to the
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education, training, or earning ability of the other
parry; the time and expense necessary for the spouse
seeking support to acquire education, training, or job
experience so that they may obtain appropriate
employment; the tax consequences of an award of
spousal support; the lost income production capacity
of either party that resulted from marital
responsibilities; and any other factor that the court
fmds to be relevant.

*2 {¶ 9) Miguel herein argues that the trial court
abused its discretion by failing to properly consider
these statutory factors. Miguel specifically argues
that the trial court ignored Nada's. ability to produce
income. Appellant also maintains that the trial court
abused its discretion by failing to consider Nada's
need for spousal support and instead awarded an
arbitrary amount.

{¶ 10) In the case sub judice, the trial court found
that the magistrate had applied the factors set forth by
R.C. 3105.18 to determine whether support was
appropriate and necessary. In fact, the magistrate's
discussion of the statutory factors comprises twelve
pages of the decision. The trial court adopted the
magistrate's findings of fact in regard to the evidence
that related to these statutory factors.

1111) The magistrate found that there was a huge
disparity between Miguel and Nada's respective
incomes and earning potential. The magistrate found
that Miguel's annual adjusted gross income was well
over $400,000 and that Nada could only expect to
earn about $25,000 per year, if she were able to find
suitable employment.

{¶ 12) The magistrate further considered the
retirement benefits of the parties, the duration of the
marriage, the contributions each spouse made to the
marriage, the costs of running Miguel's household,
his payment of the college expenses for his children
and the tax consequences of the support award. After
considering all of the above factors, the magistrate
determined that Miguel had the ability to pay $6,083
per month, without any lifestyle change.

{¶ 13} The.magistrate then considered Nada's need
for spousal support. The magistrate evaluated the cost
of establishing a household, the standard of living to
which Nada had become accustomed, and Nada's
ability to work: After considering all of these factors,
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the court awarded $6,000 per month in spousal
support.

{¶ 14} Pursuant to R.C. 3105.18, a reasonable
amount of spousal support should be awarded when
appropriate. Although it was a factor to be considered
under the old statutory scheme, R.C. 3105.18, as
modified in April 1991, rejects "need" as the basis
for a spousal support award. Bowen v. Bowen (1999)
132 Ohio App 3d 616, 725 N.E.2d 1165. It is not
significant whether the spouse "deserves" the
support; the only relevant question is wltat is
appropriate and reasonable under the circumstances."
Id. Schindler v. Schindler (Jan. 28, 1998), Summit
App. No. 18243.Further, once the factors of R.C.
3105.18 have been considered, the amount of spousal
support is within the sound discretion of the trial
court. Young v . Young (Dec. 29. 1993), Lorain App
No. 93CA005554.

{¶ 15) We fmd that the spousal support award
entered by the trial court was neither inappropriate
nor unreasonable. During their marriage, Miguel and
Nada-enjoyed a standard of living commensurate
with Miguel's income. They belonged to a country
club, took frequent vacations, bought mink coats,
designer handbags and grand pianos. It was not
unreasonable for the trial court to determine that
$6,000 per month was appropriate, under the
circumstances, to support Nada in a manner
consistent with the lifestyle she enjoyed during the
marriage. Further, based on the evidence presented at
the hearing, the cotnt found that Miguel had the
ability to pay the spousal support without a change to
his lifestyle. Based on the evidence of record, we fmd
the trial court did not abuse its discretion when
determining the amount of spousal support.

•3M{¶ 16) This finding notwithstanding, Miguel
argues that the trial court's decision was against the
manifest weight of the evidence. In resolving an
appeal based on manifest weight of the evidence, a
reviewing court examines the entire record to
determine if the record is supported by some
competent, credible evidence. Bucher v. Schmidt
(2002). Hancock App. No. 5-01-48, 2002-Ohio-3933
(citations omitted). Where the lower court's judgment
is duly supported, it shall not be reversed as being
against the manifest weight of the evidence. Id. The
Supreme Court of Ohio further admonishes that an
appellate court must not substitute its judgment for
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that of the trial court based upon its own dpinion as to
the veracity of the witnesses or the reliability of the
evidence presented, as the trier of fact is in the best
position to view the witnesses and observe their
demeanor, gPstures, and voice inflections, and use
those observations in weighing the credibility of the
testimony make suclt determinations. DeWitt v.
DeWitt (2003) Marion App . No. 9-02-42, 2003-Ohio-
851 (citation omitted).

(¶ 17) Based on the evidence of record, the
testimony presented as to the income and earning
potential of Miguel and Nada, the standard of living
to which they had become accustomed, the cost of
maintaining a household, the education of the parties,
Nada's opportunities for employment following the
divorce, the duration of the marriage and the age and
physical condition of the parties, we find there was
significant evidence to support the trial court's
decision. Accordingly, we cannot find that the
spousal support award is against the manifest weight
of the evidence.

{¶ 18} Appellant's first assignment of error is
overruled.

ASSIGNMENT OF ERROR NO. lI

The court erred in making the spousal support (A)
payable for life, (B) non-modifiable for five (5)
years and (C) not fully modifiable beyond that five
(5) year period.
{¶ 19} Under this assignment of error, appellant
argues that the trial court erred by not providing for
the termination of spousal support within a
reasonable time. The trial court retained jurisdiction
and stipulated in its award of spousal support that the
award could not be modified for a period of five
years and is only modifiable after five years if
Miguel's income is significantly reduced by the
limitation of his medical practice or disability, or
when Nada reaches the age of sixty-five, dies,
remarries or begins to cohabitate with a male who is
not a member of her family:

f31{¶ 201 As previously noted, R.C. 3105.18
provides that "any award of spousal support made'.
under this section shall terminate upon the death of
either party, unless the order containing the award
expressly provides otherwise."Accordingly, based on
this statutory language and the record in this case, we
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do not fmd that the trial court erred in adopting the
statutory default of lifetime spousal support in the
event none of the other conditions are satisfied.

*4f4}{¶ 21} With respect to the non-modifiable
nature bf the spousal support award, appellant cites
Kunkle v. Kunkle (1990), 51 Ohio St.3d 64, 554
N.E.2d 83 , for the proposition that a decree normally
provides for a reasonable termination of the award at
a time and date certain. Kunkle, liowever, makes
specific exceptions to this rule "in cases involving a
inarriage of long duration, parties of advanced age or
a homemaker-spouse with little opportunity to
develop meaningful employment outside the
home"Id at paragraph one of the syllabus.

(122) In this case, the marriage spanned nineteen
years. Althougli Nada received a bachelor's degree in
economics, she stayed home to take care of the
children and was absent from the workforce for the
majority of her marriage, she was terminated from
the only job she held during the marriage, she is
almost fifty, and, as testified to by a career counselor,
she has significant problems reading. Given these
factors, we cannot say that the trial court abused its
discretion when it determined the duration of the
spousal support award. We find no error in the trial
court's award of spousal support.

{¶ 23) Appellant's
overruled.

second assignment of error is '

[124) Having found no error prejudicial to appellant
herein, in the particulars- assigned and argued, we
affirm the judgment of the trial court.

Judgment affirmed.

WALTERS and SHAW, JJ., concur.
Ohio App. 3 Dist.,2003.
Jordan v.Jordan
Not Reported in N.E.2d, 2003 WL 23018581 (Ohio
App. 3 Dist.), 2003 -Ohio- 7116
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McLaughlin v. McLaughlinOhio App. 4
Dist.,2001.Only the Westlaw citation is currently
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CHECK OHIO SUPREME COURT RULES FOR

REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Fourth District, Athens
County.

Carol McLAUGHLIN, Plaintiff-Appellee,
V.

Sam McLAUGHLIN, Defendant-Appellant.
No. OOCA14.

; March 26, 2001.

T.E. Eslocker, Eslocker, Hodson, Oremus, Athens,
OH, for appellant.
Richard M. Lewis, Cole & Lewis, Jackson, OH, for
appellee.

DECISIONAND JUDGMENT ENTRY
EVANS.
*1 This is an appeal from the judgment of the Athens
County Court of Common Pleas, which dismissed
Defendant Appellant Sam McLaughlin's Motion to
Modify Spousal Support on the basis of its lack of
jurisdiction to do so. The trial court found that the
separation ageement incorporated into the final
decree of divorce granted the court jurisdiction to
modify spousal support only in limited
circumstances. Since none of those specified
circumstances are present in this case, the trial court
found that it did not have jurisdiction to entertain
appellant's motion.

Appellant argues that the trial court erred in
dismissing his motion. He contends that the court
abused its discretion by awarding spoasal support
indefinitely and failing to reserve jurisdiction to
modify that award. We disagree.

Appellant freely entered into the separation
agreement that defmed the trial court's continuing
jurisdiction to modify spousal support. In addition,
appellant waived any error occasioned by the trial
court's adoption and incorporation of the' separation
agreement into the divorce decree since he failed to
bring a direct appeal of the final decree of divorce.
Accordingly, we affirm the judgment of the trial

court.
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Appellant and Plaintiff-Appellee Carol McLaughlin
were divorced pursuant to a decree of divorce filed
by the Athens County Court of Common Pleas on
December 16, 1993. This judgment entry and divorce
decree incorporated the separation agreement and
shared parenting plan, which the parties had agreed
upon and entered into previousty. The decree
provided that the trial court reserved jurisdiction to
"enforce and oversee the conveyancing of assets, the
performance of executory provisions of the
Separation Agreement and all matters relating to the
parenting of the children and issues relating to the
best interest of the children." However, the decree
did not specifically reserve jurisdiction for the trial
court to modify the spousal support provisions of the
separation agreement.

The separation agreement that was incorporated into
the final decree of divorce provides that appellant
must pay appellee spousal support in the amount of
$60,000 per year. The agreement also grants appellee
one-half the royalties from a book published by
appellant. The agreement also provides that support
payments shall continue until appellee dies,
remarries, or cohabits "with an adult male not her
kin." The agreement also provides for modification
of appellant's spousal support obligation if he
experiences an involuntary reduction in income. In
that case, the agreement provides that appellant's
spousal support obligation shall be reduced
proportionately to his loss of income, and that his
obligation shall never exceed forty-six percent of his
base salary.

The parties' youngest child became emancipated in
June 1999 and is now a college shtdent. On July 15,
1999, appellant filed a motion to modify spousal
support. The parties agreed to sttbmit the issue of
whether the trial court retained continuing
jurisdiction to modify spousal support. The issue
was submitted to a magistrate for determination at a
non-oral hearing. On January 6, 2000, the magistrate
issued her decision, finding that the trial court was
without continuing jurisdiction to modify or

terminate spousal support because continuing
jurisdiction to do so was not specifically reserved to
the court by the terms of the separation agreement.
The magistrate also found that the bases advanced by
appellant to modify or terminate spousal support
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were not among those specified in the agreement.
Appellant filed objections to the magistrate's report.
On February 22, 2000, the trial court overruled
appellant's objections, afFumed the magistrate's
decision, and dismissed appellant's motion.

*2 Appellant filed a timely notice of appeal and
presents one assignment of error for our review.

ASSIGNMENT OF ERROR:
THE TRIAL COURT COMMITTED
PREJUDICIAL ERROR AND ABUSED ITS
DISCRETION BY DISMISSING APPELLANT'S
MOTION TO MODIFY SPOUSAL SUPPORT
FOR LACK OF JURISDICTION.

In his sole assignment of error, appellant argues that
the trial court erred in fmding that it did not have
continuing jurisdiction to modify spousal support
in this case. He contends that the facts of this case
demonstrate the inequity of the court's failure to
reserve continuing jurisdiction to modify spousal
support in the divorce decree. Therefore, he argues
that the trial court should have found that continuing
jurisdiction was implied in the separation agreement.
Appellant also argues that an award of spousal
support for an indefinite period of time is
inconsistent with the intent of the parties in executing
the separation agreement.

Formerly, a trial court's continuing jurisdiction to
modify an award of spousal support was implied in
the decree of divorce. See Wolfe v. Wolfe (1976), 46
Ohio St.2d 399, 350 N.E.2d 413. hr 1986, the
General Assembly amended R.C. 3105.18 to provide
that the trial court does not have continuing
jurisdiction to modify spousal support unless the
court specifically reserves such jurisdiction in the
decree of divorce. See R.C. 3105.18(E)(1). The
decision to reserve jurisdiction to modify an award of
spousal support is left to the sound discretion of the
trial court. See Johnson v. Johnson (1993), 88 Ohio
App.3d 329, 623 N.E.2d 1294. However, several
courts have held that the trial court abuses its
discretion by failing to reserve jurisdiction to modify
an indefinite award of spousal support. See Nori v.

Nori (1989) 58 Ohio App.3d 69, 568 N.E.2d 730;
Gulia v. Gulia (1994), 93 Ohio App.3d 653. 639 N
..E.2d 822.

Appellant argues that the trial court abused its
discretion by failing to follow Nori and Gulia. He
contends that indefmite spousal support awards are
strongly disfavored in Ohio. See Kunkle v. Kunkle
(1990), 51 Ohio St.3d 64, 554 N.E.2d 83, paragraph
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one of the syllabus. To support this strong public
policy, appellant argues that we should look beyond
the axpress terms of the separation agreement and
imply the trial court's continuing jurisdiction to
modify spousal support.

We fmd that Nori and Gulia are distinguishable from
the case sub judice. In each of those cases, the trial
court imposed the spousal support award. In the case
sub judice, the parties negotiated the terms of spousal
support, agreed upon them, including the
circumstances under which appellant's support
obligation could be n odiSed, and executed the
document formalizing their agreement. Thereafter,
they indicated their understanding of this agreement
in open court and sought its incorporation into their
decree of divorce. Ohio courts generally give more
deference to terms included in a separation agreement
between the parties than to tenns of a divorce decree
imposed by the trial court. See Scott v., Scoit (Anr.
29 1994)Lucas App. No. L-93-251, unreported.
Thus, when a separation agreement between the
parties to a divorce action defines the tenns and
conditions of spousal support, as well as the
circumstances required for its modification, the trial
court need not reserve continuing jurisdiction to
modify spousal support should the separation
agreement not provide for such continuing
jurisdiction.

*3 In addition, appellant waived any error by failing
to bring a direct appeal from the divorce decree. In
Johnson, supra, the court ruled that the payee spouse
could not bring a collateral attack on the spousal
support provision of a divorce decree even though
the trial court failed to reserve continuing
jurisdiction to modify spousal support. Courts that
have considered both Nori and Johnson have held
that a payee spouse must challenge the trial court's
failure to reserve continuing jurisdiction by way of
direct appeal, not through a post-decree motion to
modify spousal support. See Lawson v. Garrison
(Sept. 4, 1998), Lucas App. No. L-98-1145,
unreported; Ritchie v. Ritchie (Jan . 19. 1999), Warren
App. No. CA98-05-063, unreported. Appellant did
not bring a direct appeal from the decree of divorce,
so he cannot now be permitted to challenge the trial
court's failure to reserve continuing jurisdiction to
modify spousal support by means of a post-decree
motion to modify that same spousal support.

Appellant also argues that an indefinite award of
spousal support is inconsistent with the intent of the
parties in executing the separation agreement.
Accotding to appellant, the primary intent behind the
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separation agreement was to protect the parties' expense.
daughters from suffering any negative economic
impact as a result of the divorce. The parties'
youngest daughter has now attained the age of
majority and has entered college. Therefore,
appellant argues that there is no longer any reason
that he should be required to pay $60,000 per year in
spousal support.

When the parties to a divorce action enter into a
separation agreemeht, the court must construe that
agreement in accordance with ordinary rules of
contract law. See Patel v, Patel (Mar. 23, 1999),
Athens Ann. Nos. 98CA29 and 98CA30 unreported.
The construction of a contract is a question of law
and, as such, we review the trial court's construction
of a written instrument de novo. See Graham v.
Drvdock (1996) 76 Ohio St.3d 311 313, 667 N E.2d
949: 952. We must interpret contract language "so as
to carry out the intent of the parties." Skivolocki v.
East Ohio Gas Co. (1974), 38 Ohio St.2d 244, 313
N.E.2d 374 paragraph one of the syllabus. "The
intent of the parties to a contract is presdmed to
reside in the language they chose to employ in the
agreement" Kelly v. Medical Life Ins. Co. (1987), 31
Ohio St.3d 130, 509 N.E.2d 411, paragraph one of
the syllabus.

The separation agreement in the case sub judice
requires appellant to pay appellee $60,000 per year in
spousal support. The agreement provides that
appellant's spousal support obligation will terminate
if appellee dies, remarries, or cohabits with an adult
male to whom she is not related. The agreement also
provides that appellant's obligation will be reduced if
he experiences an involuntary reduction in income.
However, the agreement neither provides for the
termination of spousal support at a definite date in the
future, nor does it reserve continuing jurisdiction for
the trial court to modify spousal support

*4 The plain meaning of the separation agreement
with respect to spousal support is to provide for
definite support paytnents for an indefmite period of
time barring the occurrence of one of the certain
particular events specified therein. The parties
certainly contemplated that their daughters would one
day reach the age of majority, as the separation
agreement provides that appellant is to pay the
college expenses for both girls. Nevertheless, the
spousal support provision does not provide for
modification or review of the spousal support
obligation when the youngest daughter has reached
the age of majority and graduated high school, or
even when she begins attending college at appellant's
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AppellanVs spousal support obligation was defined
in a separation agreement between the parties. The
agreement provides for modification of appellant's
obligation in certain limited circumstances, and it
does not reserve continuing jurisdiction for the trial
court to otherwise modify spousal support. Absent
such a reservation, R.C. 3105.18(E)(1) deprives the
trial court of jurisdiction to hear appellant's motion
to modify spousal support. Furthermore, the trial
coutt did not abuse its discretion in failing to reserve
jurisdiction because the parties were free to either
expand or limit the court's jurisdiction on this issue
according to the terms of their separation agreement.

Accordingly, appellant's sole assignment of error is
OVERRULED. The judgment of the Athens County
Court of Common Pleas is AFFIRMED.

JUDGMENT AFFIRMED.
ABELE, P.J., concurring in judgment and opinion:
I believe that under the law as it currently exists, both
the principal opinion and the trial court have
correctly determined the issue in the case sub judice.
Courts must specifically reserve jurisdiction in order
to modify spousal support awards. See R.C.
3105.18. Thus, although indefmite spousat suppoi-[
awards are generally disfavored, courts may, ih the
exercise of their discretion, refuse to reserve
jurisdiction to modify spousal support awards. Of
course, parties may also voluntarily agree to bind
themselves to a nonmodifiable spousal support
award.

I am troubled, however, that courts do not inherently
possess continuing jurisdiction to review spousal
support awards, especially in light of unforeseen
future events. Courts should, in my view, generally
possess the authority to review and to modify
spousal support awards, even if a court did not
specifically and explicitly reserve jurisdiction to do
so. Although a court may, in the exercise of its
discretion, choose to reserve jurisdiction to modify a
spousal support award, this requirement may simply
be overlooked or may be unknowingly acceded to by
an uninformed, and usually unrepresented, party.
Additionally, as I point out above, sometimes
unforeseen and unimagined events occur after the
original spousal support award and change the
landscape to such a degree that a specific award may
no longer be equitable. I believe that the better
practice would be to conclude that spousal support
awards are modifiable if a movant can show a
sufficient change in circumstances, unless, however,
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the decree or separation agreement specifically and
explicitly states that the award is not modifiable
under any circumstances.

*5 Thus, I concur both in the judgment and the
opinion herein. I believe, however, that this issue
merits further scrutiny and review.

JUDGMENTENTRY

It is ordered that the JUDGMENT BE AFFIRMED
and that appellee recover of appellant costs herein

taxed.

The Court finds that there were reasonable grounds
for this appeal.

It is further ordered that a special mandate issue out
of this Court directing the ATHENS COUNTY

COURT OF COMMON PLEAS to carry this
judgment into execution.

Any stay previously granted by this Court is hereby
terminated as of the date of this Entry.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Appellate Procedure. Exceptions.

ABELE, P.J., concurs in judgment and opinion with
opinion.
Kline, J., concurs in judgment only.
Ohio App. 4 Dist.,2001.
McLaughlin v. McLaughlin
Not Reported in N.E.2d, 2001 WL 803025 (Ohio
App. 4 Dist.), 2001 -Ohio- 2450

END OF DOCUMENT
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H
Dzina v. Dzina
Ohio App. 8 Dist.,2004.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio,Eighth District, Cuyahoga

County.
Daniel A. DZINA, Plaintiff-Appellee/Cross-

Appellant
V.

Nancy B. DZINA, Defendant-Appellant/Cross-
Appellee.

No. 83148.

Decided Aug. 26, 2004.

Background: After the parties divorced, both
initiated contempt actions. The Court of Connnon
Pleas, Cuyahoga County, No. D-263220, found
husband and wife in contempt of court. Husband and
wife appealed.

Holdings: The Court of Appeals, Colleen Conway
Coonev, J., held that:

(1) wife's post-dissolution award was required to be
increased by $153,705.00;

t2) trial court deduction of a capital gains tax of
$65,377.00 from wife's proceeds from sale of
property was an abuse of discretion;

(3) remand to correct a clerical error regarding the
valuation the trial court used to calculate the "buy-
out" of husband's obligation to pay spousal support to
wife was required;

(4). the trial court's termination of wife's entitlement
to spousal support, did not constitute a modification
of the parties' separation agreement; and

(5) the trial court's failure to award wife statutory
interest on her share of the proceeds from the sale of
property was not an abuse of discretion.

Affirmed in part; reversed in part; remanded.

West Headnotes
jll Divorce 134 ^252.3(5)
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134 Divorce
134V Alimony, Allowances, and Disposition

Property
134k248 Disposition of Property

of

134k252.3 Particular Property or Interests
and Mode of Allocation

134k252.3(5) k. Sale or Distribution in
Kind; Joint Interests and Compensating Payments.
Most Cited Cases
In determining former wife's one-half interest in
proceeds from sale of property owned by corporation
of which former husband was the sole shareholder,
trial court acted within its discretion in deducting,
from sale proceeds, amount of loans made by third
party to husband; court-appointed accountant found
that loans had been made for the benefit of the
property.

J21 Divorce 134 ^252.3(5)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
1341C248 Disposition of Property

134k252.3 Particular Property or
and Mode of Allocation

Interests

1341252.3(51 k. Sale or Distribution in
Kind; Joint Interests and Compensating Payments.
Most Cited Cases
Proceeds from alleged settlement agreement reached
in another case were not compensation to former wife
and were thus not relevant in determining former
wife's one-half interest in proceeds from sale of
property owned by corporation of which former
husband was the sole shareholder; there. was no
evidence that former wife was to benefit from alleged
settlement or that it was related to divorce
proceedings, and court-appointed accountant neither
considered the other case nor deducted settlement
amount in making his determination of former wife's
interest in the property.

131 Divorce 134 C:7-D249.2

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k248 Disposition of Property
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134k249.2 k. Stipulations and Agreements
of Parties. Most Cited Cases
Former wife s' one-half share of proceeds from sale of
property owned by corporation of which former
husband was the sole shareholder was not subject to
reduction of 30% for capital gains taxes; plain
language of separation agreement stated that sale
proceeds would be reduced by taxes "payable" at a
rate of 30"/o, but former husband never paid ainy
capital gains tax on the property.

141 Divorce 134 ^253(2)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k248 Disposition of Property

134k253 Proceedings for Division or
Assignment

134k253(2) k. Evidence. Most Cited
Cases
In computing former wife's one-half interest in
properties owned by corporation in which `former
husband was the sole shareholder, trial court acted
within its discretion by adopting court-appointed
accountant's deduction of $469,434.75 for legal and
professional fees incurred by former husband for the
benefit and management of the properties; former
wife offered no evidence to show that the amount
was exorbitant or to refute accountant's expert
opinion, and accountant reviewed hundreds of
invoices and investigated each billing entry.

151 Divorce 134 C^249.2

134 Divorce
134V Alimony, Allowanoes, and Disposition of

Property
1341C248 Disposition of Property

134k249.2 k. Stipulations and Agreements
of Parties. Most Cited Cases

Divorce 134 1°r=°'252.3(5)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k248 Disposition of Property

134k252.3 Particular Property or Interests
and Mode of Allocation

1341C252.3(5) k. Sale or Distribution in
Kind; Joint Interests and Compensating Payments.
Most Cited Cases
In determining former wife's one-half interest in
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proceeds from sale of property owned by corporation
of which former husband was the sole shareholder,
trial court acted within its discretion in deducting,
from sale proceeds, former husband's salary of
$150,000 per year for two years; separation
agreement expressly provided for deduction of all
costs and operating expenses associated with
properties, which would include former husband's
salary, and court-appointed accountant opined that
salary was reasonable compensation.

f61 Divorce 134 C^252.4

) 34 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k248 Disposition of Property

134k'252.4 k. Debts and Liabilities,
Allocation Of; Creditors' Rights. Most Cited Cases
Trial court acted within its discretion by attributing
one-half of husband's tax liability to wife pursuant to
divorce decree, despite allegations of husband's self-
dealing; there was no evidence that husband engaged
in self-dealing, and wife failed to present any
evidence that she did not benefit from any alleged
self-dealing.

171 Administrative Law and Procedure 15A
C^ZDSO1

15A Administrative Law and Procedure
15AIV Powers and Proceedings of Administrative

Agencies, Officers and Agents
15AIV D Hearings and Adjudications

15Ak501 k. Res Judicata. Most Cited Cases

Divorce 134 Crvw^'249.2

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134K248 Disposition of Property

134k249.2 k. Stipulations and Agreements
of Parties. Most Cited Cases

Taxation 371 C;^2680

371 Taxation
37 1111 Property Taxes

371111(H) Levy and Assessment
371111(H)8 Review, Correction, or Setting

Aside of Assessment in General
371k2680 k. Conclusiveness and Effect

of Decision. Most Cited Cases
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(Formerly 371k490)
Decision of county board of revision setting value of
property owned by corporation in which former
husband was the sole shareholdei' was not res judicata
in post-divorce proceeding regarding distribution of
funds; parties agreed in separation agreement to
determine fair market value of property through
appraisal.

181 Husband and Wife 205 C=z^279(2)

205 Husband and Wife
205 VIII Separation and Separate Maintenance

205k277 Separation Agreements
2051079 Construction and Operation

205k279(2) k. Revocation, Modification,
or Rescission in General. Most Cited Cases
The trial court's termination of former wife's
entitlement to spousal support did not constitute a
modification of the parties' separation agreement, in
post-dissolution proceeding to determine the amount
due former wife under the property "buy-out"
provisions of separation agreement; the separation
agreement provided the parties with a"buy-out"
option regarding former wife's spousal support, the
trial court found that former husband validly
exercised his buy-out option, and the agreement
expressly provided that fonner wife was not entitled
to future spousal support after she was paid the buy-
out amount. R.C. & 3105.18(E).

j91 Divorce 134 0::^269(1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k260 Enforcement of Order, Judgment, or

Decree
134k269 Contempt Proceedings

134k269(1) k. What Constitutes
Contempt. Most Cited Cases
Trial court acted within its discretion in fmding that
wife was in contempt of court for violating three
separate sections of divorce decree; wife resisted
discussions with husband regarding the quarterly
adjustments to spousal support, she failed to pay the
monthly hospitalization insurance, and she failed to
reimburse husband $72,074.00 for his tax liability.
R.C. & 2705.02.

1101 Divorce 134 0^222

134 Divorce
134V Alimony, Allowances, and Disposition of
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Property
134k220 Allowance for Counsel Fees and

Expenses
134k222 k. Condition of Cause. Most Cited

Cases

Divorce 134 ^225

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k220 Allowance

Expenses

for Counsel Fees and

134k225 k. Defenses and Objections: Most
Cited Cases
Trial court acted within its discretion in refusing to
award former wife att.omey fees on her motions to
show cause for former husband's alleged violations of
divorce decree, even though former husband was
held in contempt; former husband's contempt was not
based on failure to pay spousal support, and former
wife was also found in contempt for violating various
provisions of decree. R.C. & 3105.18(G. H).

jlll Divorce 134 ^269(12)

134 Divorce
134V Alimony, Allowances,

Property
and Disposition of

134260 Enforcement of Order, Judgment, or
Decree

134k269 Contempt Proceedings
134k269(12) k. Trial or Hearing. Most

Cited Cases
Trial court acted within its discretion in denying
former wife's motion for a new trial during post-
dissolution proceedings after parties filed motions to
show cause; former wife failed to reveal the factual
basis for any of the grounds in her motion. Rules
Civ.Proc. Rule 59.

[121 Divorce 134 ^261

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k260 Enforcement of Order, Judgment, or

Decree
134k261 k. In General. Most Cited Cases

The trial court's failure to order the cancellation of a
life insurance policy of insurance on former wife's
life was not an abuse of discretion, during post-
dissolution proceeding, where wife failed to present
the issue to the trial court.
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f131 Divorce734 r-- 249.2

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k248 Disposition of Property

134k249.2 k. Stipulations and Agreements
of Parties. Most Cited Cases

Divorce 134 C252.3(5)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k248 Disposition of Property

134k252.3 Particular Property or Interests
and Mode of Allocation

134k252.3(5) k. Sale or Distribution in
Kind; Joint Interests and Compensating Payments.
Most Cited Cases

Interest 219 C^22(1)

219 htterest
2191 Rights and Liabilities in General

219k22 Judgments
219k22 1 k. In General. Most Cited Cases

Trial court acted within its discretion in refusing to
award former wife statutory interest on her share of
the proceeds from the sale of property owned by
corporation in which former husbaltd was the sole
shareholder; the parties' separation agreement did not
expressly provide for the payment of interest, and
former husband's obligation was not determined until
court determined amount of former wife's share of
proceeds. R.C. & 1343.03(A).

1141 Husband and Wife 205 C=z-279(1)

205 Husband and Wife
205VIII Separation and Separate Maintenance

205k277 Separation Agreements
205k279 Construction and Operation

205k279(1) k. In General. Most Cited

Cases
The trial court's refusal to apply the principal
payments made on property as a deduction in the
determination of net quarterly cash flow owed to
fotmer wife was not an abuse of discretion, during
post-dissorution proceeding to determine the amount
due former wife under the property "buy-out"
provisions of separation agreement; trial court relied
on court-appointed accountant's finding that principal
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payments were to be excluded, and husband failed to
present any evidence to rebut the finding by
accountant.

Civil appeal from Court of Common Pleas, Domestic
Relations Division, Case No. D-263220.

Richard A. Rabb, James E. Bums, McCarthy, Lebit,
Crystal & Liffrnan Co., L.P.A., James W. Westfall,
Cleveland, OH, for plaintiff-appellee/cross-appellant.
Joyce E. Barrett, Cleveland, OH, for defendatit-
appel lant/cross-appel l ee.
COLLEEN CONWAY COONEY J.
*1 {¶ 1} Defendant-appellant/cross-appellee Nancy
Dzina ("Nancy") and plaintiff-appellee/cross-
appellant Daniel Dzina ("Daniel") both appeal the
trial court's finding them in contempt as well as the
court's findings regarding distribution of funds under
their separation agreement. Finding some merit, we
affirm in part, reverse in part, and remand.

{¶ 2) On December 21, 1998, Daniel and Nancy
executed an agreed judgment entry for divorce and a
separation agreement ("separation agreement"),
which govemed spousal support and the division of
property. At the time of the divorce, Daniel was the
sole shareholder of NorthPoint Properties, Inc.
("NorthPoint") which owned two properties in
Cleveland-775 East 152nd Street ("Property 152")
and 75 Public Square ("Property 75"). Pursuant to the
separation agreement, Nancy was entitled to 50% of
the "net quarterly cash flow" received by NorthPoint
for these properties or,, in the event that either
property was sold, 50% of the "after-tax net
proceeds." It was determined that Daniel would
initially pay Nancy $14,000 per month for spousal
support with the agreement that such amount would
be adjusted when the actual net quarterly cash flow of
the properties was determined. The parties were
required to mutually agree on the manner for
determining the quarterly adjustment.

{¶ 3j The agreement also contained a"buy-out"
provision wherein Nancy's right to spousal support,
i.e., the payment from the cash flow of the properties,
would be terminated upon a payment of an amount
equal to 50% of NorthPoint's equity in the two
properties. The agreement allowed either party to
trigger the "buy-out," subject to certain conditions. In
Daniel's case, he could exercise this option if Nancy
refused to consent to refinance the properties for
purposes of securing additional debt. As for Nancy,
she was entitled to exercise her right to the "buy-out"
payment at any time and Daniel was required to pay,
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provided that he was able to procure fmancing to
make sucdi payment.

{¶ 4) On December 14, 2000, Daniel sent Nancy a
request for permission to refmance the properties.
After Nancy failed to respond, Daniel exercised his
option to "buy-out" Nancy by paying her 50% of the
equity in Property 75.

{¶ 5} Prior to Daniel's exercising this option, Nancy
moved to show cause against Daniel and alleged that
he violated the divorce decree by ceasing to pay the
$14,000 monthly spousal support. She argued that
Daniel had ceased paying any spousal support when
their son reached age 18 in November 2000. Nancy
filed another motion to show cause on May 9, 2001,
arguing that Daniel sold Property 152 without
disclosing such sale and, further, that he failed to
disburse one-half of the proceeds to her.

{¶ 6} Daniel also filed motions to show cause
against Nancy. He contended that she failed to
cooperate with the quarterly adjustments of cash
flow. He further argued that he ceased payment
because he believed that he had overpaid spousal
support based on the fact that the $14,000 monthly
payments had surpassed the actual net quarterly cash
flow of the properties.

*2 {¶ 7) The trial court appointed James Flannery
("Flannery"), a certified public accountant, to
detennine the equity in Property 75 and to review and
determine compliance with all financial matters
contained in the separation agreement. After a one-
year investigation, involving the review of thousands
of documents and extensive discussions, Flannery
issued his report on July 3, 2002 and allowed
additional feedback from Daniel and Nancy.
Following the exchange of additional infonnation
from Daniel and Nancy, Flannery issued an amended
report on August 30, 2002.

{¶ 8} The court conducted a hearuig on all post-
decree motions on October 8, 9, and 10, 2002, at
which Flannery, Daniel, and Nancy testified. The
court issued its decision on May 13, 2003. In its
order, the court made numerous findings as to the
calculation of spousal support, the division of
property, and the determination of compliance.
Finding that both Daniel and Nancy had failed to
comply with the divorce decree, the court found both
parties in contempt and sentenced each to 30 days in
jail, to be purged upon the payment of each party's
financial obligations as delineated in the order.
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{¶ 9) From this order, both parties appeal, raising a
total of eighteen assignments of error. We will
address these assignments of error together and out of
order where appropriate.

Standard ofReview

{¶ 10) To the extent that Nancy challenges the trial
court's findings of fact in her second, third, fifth,
seventh, and eighth assignments of error, we review
these alleged errors pursuant to an abuse of discretion
standard. Similarly, Daniel's first cross-assignment of
error is subject to the same standard of review
because all of these errors challenge the trial court's
findings which enjoy a presumption of being correct,
since the trial court is in the best position to view the
witnesses and weigh the credibility of the proffered
testimony. Mays v. Mays, Ross App. No. 01CA2585,
2001-Ohio-2585, citing In re Jane Doe 1(1991). 57
Ohio St.3d 135, 138, 566 N.E.2d 1181:Bechtol v.

Bechtol (1990) 49 Ohio St.3d 21, 23. 550 N.E.2d
178.See, also, Dombroski v. Dombroski (Sept. 29,
1999). Harrison App. No. 506, citing Seasons Coal

Co. v. Cleveland (1984), 10 Ohio St.3d 77, 461
N.E.2d 1273.Thus, a reviewing court will not reverse
factual findings that are supported by some
competent, credible evidence. Sec. Pacific Natl. Bank
v. Roulette (1986)24 Ohio St.3d 17, 20, 492 N.E.2d
43&CE. Morris Constr. Co. v. Folev Constr. Co.
(1978) 54 Ohio St.2d 279, 280, 376 N.E.2d 578.

{¶ 11} Although ordinarily the interpretation of a
divorce decree, as with any other contract, involves a
question of law and is therefore reviewed de novo,
the same standard does not apply when the agreement
is ambiguous. See Patel v. Patel (Sept. 9. 1999),
Athens App. No. 99CA21.Rather, an interpretative
decision by the trial court regarding an ambiguous
provision in a separation agreement will not be
reversed without a showing of an abuse of
discretion.YaeQer v YaeQer Geattea A. No.2002-
G-2453, 2004-Ohio-1959, ¶ 27.

*3 {¶ 12} As stated in In re Dissolution oLMarriare
of Seders (1987) 42 Ohio App.3d 155, 156, 536
N.E.2d 1190:

{¶ 13}"Whenever a clause in a sep9ration
agreement is deemed to be ambiguous, it is the
responsibility of the trial court to interpret it. The
trial court has broad discretion in clarifying
ambiguous language by considering not only the
intent of the parties but the equities involved. An
interpretative decision by the trial court cannot be
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disturbed upon appeal absent a showing of an

abuse of discretion. B/akenzore v. Blakentore

(1983), 5 Ohio St.3d 217, 450 N.E.2d 1140."

{¶ 14} Further, when language found in a separation
agreement is deemed ambiguous, the trial court may
rely on parol evidence for purposes of interpreting it.
Williams v. Williams (JuIY 12, 2001). Cuyahoga App,
No.78193.

{¶ 15) Insofar as Nancy and Daniel challenge the
trial court's interpretation of Sections 7(C) and 7(B)
of the separation dgreement in assignments of error
four, six, and cross-assignment of error two, we
likewise apply an abuse of discretion standard
because we fmd these provisions ambiguous. As
addressed more fully within each specific assignment
of error, these sections pertain to the calculation of
spousal support and application of certain deductions
to determine the "after-tax net proceeds" and the "net
quarterly cash flow." We likewise fmd no error in the
trial court's reliance on Flannery's report and the
parties' own testimony to determine their intent
behind these terms. We defer to the trial court's
interpretation and accordingly uphold its
interpretation, absent an abuse of discretion.

Double Deduction

[11{¶ 16) ht her first assignment of error, Nancy
contends that the trial court erred by calculating a
double deduction from the amount owed to her based
on a debt owed to the estate of Rocco Russo.
Specifically, she argues that the court erroneously
deducted an additional $153,705 from the amount
owed to her because the deduction was already made
in Flannery's calculation of her share of Property
152's sale proceeds. Daniel concedes this error and,
thus, we sustain Nancy's fust assignment of error.
Accordingly, her award should be increased by
$153,705.

Loans from Rocco Russo

F21{¶ 17) In her second assignment of error, Nancy
contends that the trial court erroneously allowed a
deduction from the sale proceeds of Property 152 for
loans allegedly made by Rocco Russo ("Russo
loans"). She argues that because there was neither
any recording of the loans nor any claim made by the
estate of Rocco Russo to collect the money, the trial
court abused its discretion by allowing the deduction.
Additionally, she contends that Daniel is barred from
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claiming a deduction because he failed to disclose the
existence of the alleged loans earlier in the
proceedings. In response, Daniel counters that the
trial court adopted the recommendation of the expert
and, therefore, the decision is based on competent,
credible evidence.

*4 (¶ 18) In the instant case; Flannery was asked to
determine Nancy's 50% interest of "after tax net
proceeds" from the sale of Property 152. In making
this determination, Flannery deducted all debt related
to the property from the sale price and then divided
the amount in half. 1:'inding that Rocco Russo had
loaned Daniel $374,910 for the benefit of Property
152, Flannery opined that the loans should be
deducted from the sale proceeds. This amount
accounted for the $67,500 that Daniel had already
paid Russo in 2001 and the additional amount of
$307,410 still owed to the estate. In his report,
Flannery stated that it was obvious that Russo loaned
Daniel $307,410 based on the insurance company
checks and circumstances surrounding these
transactions. Additionally, Flannery relied on an
affidavit of Rocco Russo, detailing the loans and
allowed only those amounts attested to in the
affidavit that were supported by other doctimentation.

{¶ 19} We find that the trial court did not abuse its
discretion by adopting this deduction when
determining Nancy's one-half interest in the sale
proceeds. However, to the extent that the trial court
deviated from Flannery's recommendation, we fmd
some merit to this assignment of error. Flannery
recommended that, Daniel establish an escrow
account for those funds that were calculated as a
deduction but had not yet been paid by Daniel. In
reference to the Russo loans; Flannery recognized
that $307,410 had never been paid to Russo nor his
estate and, as a result, he recommended that Nancy's
share of the loan, i.e., $153,705, be set aside in the
escrowaccount. -

{¶ 20) In accordance with Flannery's
recommendation, we find that Daniel should place
$153,705 in escrow until the total debt of $307,410 is
paid to the estate of Rocco Russo. In the event that
the estate fails to make a claim for the money in a
reasonable amount of time after our remand, Daniel
is hereby ordered to release the funds to Nancy.

{¶ 21) Accordingly, Nancy's second assignment of
error is overruled in part and sustained in part

Other Litigation
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Nl{¶ 221 In her third assignment of error, Nancy
contends that the trial court erroneously considered a
settlement agreement reached in another case when
calculating her interest in Property 75.

{¶ 23) In applying this deduction, the trial court
stated:

{¶ 24}"The Court further fmds that Defendant
[Nancy] has already acquired compensation of
$250,000.00 for part of he'r equity interest in the
property located at 75 Public Square by a
settlement reached in Case No. CV374378 in the
Cuyahoga County Court of Common Pleas,
General Division and this amount should be offset
against any amount to be paid to Defendant in
compensation for the balance of her equity
interest in said property."11141

FN1.Case No. CV-374378 shall be referred
to as the Crawford case.

{¶ 25} Nancy argues that the trial court unlawfully
deemed the settlement agreement reached in the
Crawford case as "compensation" for her equity
interest. Specifically, she contends that the trial court
lacked jurisdiction relating to issues in the Crawford
case, that the settlement agreement was never
executed and, further, that she was never a party to
the suit. Daniel counters that because NorthPoint
agreed to pay this amount as settlement of a suit
instigated by Nancy, the trial court correctly deducted
it as part of her interest in Property 75. We disagree.

*5 {¶ 26} Our review of the record reveals no
evidence that Nancy was to benefit from the alleged
settlement made in the Crawford case or that it is
related to the divorce proceedings. Further, Flannery
neither considered the Crawford case nor deducted
the settlement amount in making his detetmination of
Nancy's "buy-out" interest in the property.
Accordingly, we find that the trial court abused its
discretion by subtracting one-half of the settlement
amount and attributing it as part of Nancy's buy-out
payment.

{¶ 27} Nancy's third assignment of error is sustained
and, thus, her award should be increased by
$250,000.

Capital Gains Tax

Page 7

L4]{¶ 28) Nancy argues in her fourth assignment of
error that the trial couit erroneously attributed a 30%
capital gains tax to her on the sale of Property 152,
although Daniel never paid any such tax. We agree.

{¶ 291 Section 7(C) of the separation agreement
govemed the deduction of taxes involved in the sale
of property and provided as follows:

{¶ 30}"In the event NorthPoint sells either or
both of the Properties, Husband shall pay Wife
fifty percent (50%) of the after-tax net proceeds
received by NorthPoint from the sale. `After-tax
net proceeds' means proceeds received by
NorthPoint from the sale minus all transaction
costs, mortgage debt and/or other liability
repayment, taxes payable by NorthPoint and
other expenses in connection with the sale, and
further minus the income taxes (calculated using a
thirty percent (30%) combined federal, state and
local income tax rate) payable with respect to the
sale."

{¶ 311 Relying on this provision, Flannery
multiplied the amount of money gained from the sale
of Property 152 by 30%. Finding that there was a
gain of $217,922 in the sale, he deducted $65,377
from Nancy's share of the sale proceeds. However,
when determining this amount, he conceded that he
did not examine NorthPoint's or Daniel's 2001 tax
returns for the year in which the property sold. He
further admitted that his calculation was not based on
the actual taxes paid.

{¶ 32) Applying an abuse of discretion standard to
the trial court's interpretation, we fmd that no
competent, credible evidence exists to support its
conclusion. Here, the plain language of the separation
agreement states that the sale proceeds shall be
reduced by the taxes "payable" at a rate of 30%.
Because Daniel never paid any capital gains tax on
the property, we find that the trial court abused its
discretion by deducting a capital gains tax of
$65,377.

{¶ 33} Nancy's fourth assigmnent of error is
sustained and, thus, her award should be increased by
$65,377.

Legal and Professional Fees

[51{l 34} In her fifth assignment of error, Nancy
claims that the trial court abused its discr"dtion by
adopting Flannery's deduction for legal and
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professional fees incurred by Daniel for the benefit
and management of the properties. She contends that
$469,434.75 is ^exorbitant for a six-year period and
that such an amount cannot be solely attributed to the
properties. However, Nancy offers no evidence to
support this contention nor to refute Flannery's expert
opinion.

*6 {¶ 35) Here, the trial court relied on Flannery's
expert opinion after his review of hundreds of
invoices and investigation into eaeh billing entry. In
fact, Flamtery disallowed a considerable amount of
the fees Daniel sought, finding that those services
pertained to his personal affairs. We cannot say that
the trial court abused its discretion by adopting
Flannery's finding.

{¶ 36) Nancy's fifth assignment of error is overruled.

Daniel's Salary

f6l {¶ 37) Nancy contends in her sixth assignment of
error that the trial cotut erred and abused its
discretion by allowing Daniel to deduct a salary of
$150,000 for the years 2001 and 2002. She argues
that the separation agreement did not provide for
"owner's compensation."

{¶ 381 Section 7(B) of the separation agreement
provides in pertinent part:

{¶ 39}" * * * Flusband shall pay to Wife as spousal
support (alimony) fifty percent (50%) of the net
quarterly cash flow received by NorthPoint from the
Properties. `Net quarterly cash flow' means rents
received during the quarter from the Properties minus
all fees, operating expenses (but not depreciation),
taxes payable by NorthPoint, and any other costs
(including without limitation capital costs and
expenditures) associated with the Properties during
the quarter."

{¶ 401 The agreement expressly provided for the
deduction of all costs and operating expenses
associated with the properties which would include
Daniel's salary. Nancy failed to present any evidence
that Daniel was neither entitled to a salary nor that a
$150,000 annual salary was excessive. In contrast;
Flannery opined that $150,000 was a reasonable
compensation for the years 2000 and 2001. We fmd
that the trial court did not abuse its discretion in
relying on Flannery's expert opinion.

{¶ 41} Nancy's sixth assignment of error is

overruled.

Tax Liabilities

j7]{¶ 42) In her seventh assignment of error, Nancy
argues that the trial court abused its discretion by
attributing one-half of Daniel's tax liabilities to her.
Although she concedes that the divorce decree
provides that they are jointly liable for any taxes
incurred prior to 1998, she nonetheless argues that
the provision did not contemplate taxes resulting
from Daniel's alleged "self-dealing."

{¶ 43) Section 12 of the divorce decree provides:

{¶ 44}"The parties have filed separate income tax
returns for years prior to 1998 and are in the
process of preparing and filing Wife's 1997
income tax returns for which they agree to be
jointly liable for payment of any tax due thereon.
The parties shall file separate Federal, State and
local income tax returns for 1998. All refunds of
taxes with respect to any prior tax returns of the
parties shall be the joint property of the parties
and all liability on any prior tax return filed by
either Husband or Wife, including without
limitation liability for additional taxes, interest
and penalties, shall be the joint liability of the
parties."

*7 {¶ 45) We fmd that the trial court did not abuse
its discretion by attributing one-half of the tax
liability to Nancy. First, there was no evidence
presented at trial that Daniel engaged in "self-
dealing." Second, even if he engaged in such activity
during the course of their marriage, Nancy failed to
present any evidence that she did not benefit from
this conduct. In fact, Flannery indicated that Nancy
directly benefited because the equity in Property 75,
and in tum her "buy-ouf' amount, increased as a
result of the alleged self-dealing.

{¶ 46) However, the court should place this money
in escrow pursuant to Flannery's recommendation
until the tax liability is finally determined.

{¶ 47) Accordingly, we overrule Nancy's seventh
assignment of error.

Appraisal of Property 75

f,{¶ 48) Nancy argues in her eighth assignment of
error that the trial court abused its discretion by
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failing to utilize the last full appraisal of Property 75
to determine its fair market value. In contrast, Daniel
contends in his first cross-assignment of error that the
trial court erred by failing to apply the Board of
Revision's valuation of the property.

{¶ 49) Section 8(B) of the separation agreement
defines "appraisal" and provides:

(¶ 50)" 'Appraisal' * * * shall mean the
determination of the value of the subject Property
or Properties as determincd by a certitied
appraiser chosen by Husband. Provided, however,
that if [Nancy] does not agree with or disputes the
value determined by such appraiser, then [Nancy]
shall have the option to chose (sic) a second
appraiser. Thereafter, if the value of the Property
or Properties remains in dispute between [Daniel]
and [Nancy], then [Daniel] and [Nancy] shall
agree to submit such dispute to an independent
Arbitrator which both sball agree upon."

{¶ 51} In fmding that fifty percent of the equity in
Property 75 is $1,392,076, the court adopted
Flannery's calculation, using an appraisal value of
$4,150,000. Nancy argues that the court should have
applied the higher value of $4,850,000 because it is
based on a full azppraisal of the property conducted in
October 1998 F=Daniel, on the other hand, contends
that the fair market value of the property should be
based on the Board of Revision's final determination
of $3,400,000.

FN2. Flannery explained that the October
1998 full appraisal was premised on certain
improvements being made and upon rental
income increases from occupancy. Because
some of the improvements were not made
and the occupancy projections were not
achieved, a second appraisal was done in
November 2000. Further, he indicated that
the later appraisal was the most recent and
accurate at the time of his report and at trial.

(¶ 52) Our review of the record indicates that both
parties asked the trial court to consider the valuation
of the property assigned by the Board of Revision. In
fact, Nancy encouraged the court to apply the then-
existing $4,500,000 valuation by the Board of
Revision over the appraisal value adopted by
Flannery. Similarly, Daniel urged the court to await
the resolution of his challenge of the valuation before
the Board of Revision and adopt its final decision.
Furthermore, neither party objected when the court
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expressed its desire to use the Board of Revision's
valuation in determining the fair market value. The
court stated in its February 3, 2003 order:

*8 {¶ 53)" ***[T]hat when this court ultimately
issues its Judgment Entry regarding the motions
heard on October 7, 8 and 9, 2002, the County
Auditor's most recent value as adjusted by the
Cuyahoga County Board of Revision shall be used
by this court for calculating the buy-out of the
Plaintiff's obligation to pay spousal support to the
Defendant, Nancy Dzina."

{¶ 54) Based on this order and the parties'
statements at trial, we can only conclude that the
court's failure to apply the Board of Revision's
valuation was a clerical error. Thus, we remand this
issue for correction by the trial court.

{¶ 55) Contrary to Daniel's assertion, however, we
do not find that the Board of Revision's decision is
res judicata. Here, the parties agreed by contract to
determine the fair market value of the property
through appraisal. We fail to see how the Board of
Revision's decision operates as res judicata on a
contract matter with individnals not parties to its
proceedings.

{¶ 56} Accordingly, Nancy's eighth assignment of
error is overruled and Daniel's first cross-assignment
of error is sustained, with a remand to correct the
valuation.

Modifying Spousal Support Provision

M{¶ 57} In her ninth assignment of error, Nancy
contends that the trial court erroneously "modified"
the separation agreement and divorce decree by
terminating her right to continue support.

(¶ 58) Pursuant to R.C. 3105.18 E, a trial court has
jurisdiction to modify an order for spousal support
only if the divorce decree contains an express
reservation ofjurisdiction. Kimble v. Kimble. 97 Ohio
St.3d 424, 780 N.E.2d 273. 2002-Ohio-6667.Nancy
argues that the trial court's order terminating her right
to any further spousal support and barring her from
pursuing any further claim constitutes an unlawful
modification of the decree. We fmd that this
argument lacks merit.

{¶ 59} The trial court made numerous orders in the
instant case, including ordering that Nancy be paid
her total buy-out interest under the separation
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agreement. This order was based on the court's
fmding that Daniel had exercised his buy-out option.
The agreement expressly provided that Nancy was
not entitled to any further spousal support once she
was paid the buy-out amount. Thus, because the
court's order restates only what the separation
agreement expressly provides, we do not find that the
trial court unlawfully modified the agreement.

{¶ 60} Nancy's ninth assignment of error is
overruled.

Contempt of Court

[ff)lf Q 61) In her tenth assignment of error, Nancy
contends that the trial court abused its discretion by
finding her in contempt of court.

{¶ 62}R.C: 2705.02 provides that disobedience of a
lawful order of the court may be punished as for a
contempt Chofnowski v.. Choinowski CuyahoQa
App. No. 81379, 2003-Ohio-298. A property division
in a divorce decree may be enforced by contempt
proceedings. Id., citing Harris v: Harris (1979), 58
Ohio St.2d 303. 390 N.E.2d 789.We apply an abuse
of discretion standard to our review of a lower court's
contempt finding. Marden v. Marden (1996), 108
Ohio App.3d 568. 571. 671 N.E.2d331.

*9 {¶ 63) A prima facie case of contempt is
evidenced where the divorce decree is before the
court along with the contemnor's failure to comply
with the decree. Traxler v. Traxler Williams App.
No. WM-03-015, 2004-Ohio-1644. citing Robinson
v. Robinson (Mar. 31, 1994), 6th Dist. No.
93WD053; Rossen v. Rossen (1964), 2 Ohio App.2d
381. 208 N.E.2d 764.

{¶ 64) In finding Nancy to be in contempt, the trial
court found that she violated three separate sections
of the divorce decree. Specifically, it found that she
"unreasonably resisted discussions with [Daniel]
regarding quarterly adjustments to spousal support,"
failed to pay the monthly hospitalization insurance of
$17,885.28, and failed to reimburse Daniel $72,074
for his tax liability.

{¶ 65) Here, the record contained clear and
convincing evidence that Nancy committed these
violations. Nancy does not dispute these fmdings but
claims that Daniel's wrongdoings under the
separation agreement prevented her from complying
with her obligations. We find this defense to be
without merit. Based on the evidence before the trial
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court, including Flannery's report and Nancy's own
admissions, we find no abuse of discretion in the
court's finding her in contempt.

{¶ 66) Nancy's tenth assignment
overruled.

Award ofAttorney Fees

of error is

11 {¶ 67} In her eleventh assignment of error,
Nancy contends that the trial court abused its
discretion by failing to award her attomey fees on her
motions to show cause. We disagree.

{¶ 68} A decision to award attorney fees is a matter
within the sound discretion of the trial court.
Cimperman v. Cimperman, Cuyahoaa Anp. No.
80807, 2003-Ohio-869, citing Rand v.. Rand (1985),
18 Ohio St.3d 356. 359. 481 N.E.2d 609.Absent a
clear abuse of discretion, a reviewing court will not
reverse the judgment of the trial court. Birath v.
Birath (1988). 53 Ohio App.3d 31, 39. 558 N.E.2d
63.

{¶ 691 Nancy contends that the trial court should
have awarded her attorney fees pursaant to R.C.
3105.1 S(G), which provides:

{¶ 70}"If any person required to pay alimony
under an order made or modified by a court on or
after December 1, 1986, and before January 1,
1991, or any person required to pay spousal
support under an order made or modified by a
court on or after January 1, 1991, is found in
contempt of court for failure to make alimony or
spousal support payments under the order, the
court that makes the finding, in addition to any
other penalty or remedy imposed, shall assess all
court costs arising out of the contempt proceeding
against the person and shall require the person to
pay any reasonable attorney's fees of any adverse
party, as determined by the court, that arose in
relation to the act of contempt."

{¶ 71} We fmd that this section does not control the ,
instant situation. Rather, RC. 3105.18(H) governs,
and provides as follows:

{¶ 72}"In divorce or legal separation proceedings,
the court may award reasonable attorney's fees to
either party at any stage of the proceedings,
including, but not limited to, any appeal, any
proCeeding arising from a motion to modify a
prior order or decree, and any proceeding to
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enforce a prior order or decree, if it determines grounds:
that the other party has the ability to pay the
attorney's fees that the court awards. When the
court determines whether to award reasonable
attorney's fees to any party pursuant to this
division, it shall determine whether either party
will be prevented from fully litigating that party's
rights and adequately protecting that party's
interests if it does not award reasonable attorney's
fees."

*10 {¶ 73}R.C 3105.18(6 ) specifically addresses
the failure to pay spousal support, whereas R.C.
3105.18(H) pertains broadly to the enforcement of
the divorce decree. At the time that Nancy first
moved to show cause for Daniel's terminating the
monthly spousal support, it was discovered that he
had actually overpaid his monthly obligations. Thus,
although the trial court found that Daniel had violated
the terms of the divorce decree, the contempt was not
based on the failure to pay spousal support. Because
the decision to award attorney's fees under R.C.
3105.18(H) is discretionary, we cannot say the trial
court abused its discretion in the instant case . FN3

FN3. Moreover, Nancy was also found in
contempt for violating various provisions of
the divorce decree. Thus, the intent of the
statute is not served by awarding attorney
fees to a party who is also guilty of
contempt.

{¶ 74} Nancy's eleventh assignment of error is
overruled.

Motion for a New Trial

j12j{¶ 75} In her twelfth assignment of error, Nancy
contends that the trial court abused its discretion by
falling to grant her motion for a new trial.

(¶ 76} We review a trial court's decision to deny a
motion for a new trial subject to an abuse of
discretion standard. McCall v. Mareion (2000), 138
Ohio App.3d 794, 798, 742 N.E.2d 668.The decision
lies within the sound discretion of the trial court and
shall not be reversed absent a showing that its
decision was unreasonable, arbitrary, or
unconscionable. Id

{¶ 77)Civ.R. 59 governs the granting of new trials
and provides nine grounds for granting a new trial. In
support of her motion, Nancy relied on the following
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{¶ 78}"(5) Error in the amount of recovery,
whether too large or small, when the action is
upon a contract or for the injury or detention of
property;

{¶ 79}(6) The judgment is not sustained by the
weight of the evidence; however, only one new
trial may be granted on the weight of the evidence
in the same case;

{¶ 80}(7) The judgment is contrary to law;

{¶ 81}(8) Newly discovered evidence, material for

the party applying, which with reasonable

diligence could not have been discovered and
produced at trial;

{¶ 82}(9) Error of law occurring at the trial and
brought to the attention of the trial court by the
party making the application; * * * "

{¶ 83} Furthermore, in reference to bench trials,
Civ.R. 59 provides:

{¶ 84}"On a motion for a new trial in an action
tried without a jury, the court may open the
judgment if one has been entered, take additional
testimony, amend findings of fact and conclusions
of law or make new findings and conclusions, and
enter a new judgment."

{¶ 85} Our review of the record reveals that Nancy
failed to identify the factual basis for any of the
grounds in her motion. Rather, she broadly asserted
that a new trial was warranted because the trial court
failed to implement Flannery's recommendations or
adopt her proposed findings. However, contrary to
Nancy's assertion, most of the trial court's
calculations were adopted from Flannery's report.
Thus, those calculations were based on competent,
credible evidence and the denial of a new trial as to
these calculations did not constitute an abuse of
discretion.

*If {¶ 86} Furthermore, to the extent that we have
found merit to Nancy's first, third, and fourth
assignments of error, we find that the issue of a new
trial is moot.

{¶ 87) Nancy's twelfth assignment of error is
overruled.
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Cancellation ofLife Insurance Policy

fl3I{¶ 88} In her thirteenth assignment of error,
Nancy argues that the trial court abused its discretion
by failing to order the cancellation of a policy of
insurance on her life.

{¶ 89} The record reveals that Nancy never raised
this issue in any of her show cause motions but later
inserted a paragraph in her post-trial brief seeking
cancellation of the policy. Furthermore, although
Nancy presented some testnnony at trial as to
NorthPoint and Daniel being named beneficiaries on
her life insurance policy, she also indicated to the
court that litigation over the issue was still pending in
another jurisdiction at the time of trial.214-Because we
find that the issue was never properly before the trial
court, we cannot say that the trial court abused its
discretion by failing to order the cancellation of the
insurance policy. See Holman v. Grandview Hosp. &

Med Ctr. (1987). 37 Ohio App.3d 151, 157, 524
N.E.2d 903, citing Republic Steel Corp. v. Bd of
Revision ofCuvahoga Ctv (1963). 175 Ohio St. 179,
192 N.E.2d 47, syllabus (holding that issues not
raised and tried in the trial court cannot be raised for
the first time on appeal).

FN4. Although the parties subsequently
reached a stipulated agreement in the
California case, dismissing their claims
without prejudice and preserving the right to
litigate in the underlying case or another
jurisdiction, Nancy nonetheless failed to
properly raise the issue below.

{¶ 90} Accordingly, Nancy's thirteenth assignment
of error is overruled.

Interest on Sale ofProperty 152

[14](11 91) In her final assignment of error, Nancy
contends that the trial court abused its discretion by
failing to award statutory interest on her share of
Property 152 sale proceeds.

(¶ 92) In support of this argument, Nancy relies on
R.C. 1343.03(A), which states:

{¶ 93}"In cases other than those provided for in
sections 1343.01 and 1343.02 of the Revised Code,
when money becomes due and payable upon any
bond, bill, note, or other instrument of writing, upon
any book account, upon any settlement between
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parties,.upon all verbal contracts entered into, and
upon all judgments, decrees, and orders of any
judicial tribunal for the payment of money arising out
of tortious conduct or a contract or other transaction,
the creditor is entitled to interest at the rate of ten per
cent per annum, and no more, unless a written
contract provides that a different rate of interest in
relation to the money that becomes due and payable,
in which case the creditor is entitled to interest at the
rate provided in that contract "

{¶ 94) However, the Ohio Supreme Court has held
that in the context of divorce proceedings, R.C.
1343.03 is applicable only to support judgments
reduced to a lump sum amount or to child support
payment orders issued on or after July 1, 1992.
Dunbar v. Dunbar, 68 Ohio St.3d 369, 627 N.E.2d
532, 1994-Ohio-509.14ere, the determination of
Nancy's share of net proceeds was not made until the
court's May 2003 decision. Nancy erroneously states
that she was entitled to $335,333.27 in March 2001
when the property sold for $670,666.55. However,
this amount fails to account for taxes and all other
required deductions in determining the "after-tax net
proceeds." In contrast to Nancy's assertion, the court
deterniined in its May 2003 decision that her share of
the sale proceeds was $239,211. Given that Daniel's
obligation to Nancy for the sale of Property 152 was
not determined until the court's decision, we cannot
say that the trial court abused its discretion by
refusing to award interest. Furthermore, the
separation agreement does not expressly provide for
the payment of interest or any consequences for the
delay in payment on Nancy's share of the "after-tax
net proceeds" following the sale of Property 152. See
Savaze v. Savage (July 10, 2001), Franklin App. No.
OOAP-1371 (refusing to award interest when the
separation agreement did not provide for any
interest).

*12 {¶ 95) Accordingly, Nancy's
assignment of error is overruled.

fourteenth

Payments of Principal

{¶ 96} In his second cross-assignment of error,
Daniel contends that the trial court abused its
discretion by refusing to apply the principal payments
made on Property 75 as a deduction in the
determination of net quarterly cash flow owed
Nancy. We disagree.

{¶ 97} Initially, we note that Daniel erroneously
asserts that this argument is subject to a de novo
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standard of review. As stated above, when a contract
provision is ambiguous and the court relies on parol
evidence for its interpretation, a reviewing court
defers to the fmdings of the trial court. See e.g., In re
Dissolution of Marriage of Seders, supra;Wrlliams,
supra.

{¶ 98} In the instant case, the court adopted
Flannery's finding that principal payments on
Property 75 should be excluded for purposes of
determining the net quarterly cash flow of the
property. Contrary to Daniel's assertion, we find that
this detennination is not merely a question of law
without any regard to the circumstances surrounding
the parties' intent and the parties' prior practice. For
purposes of determining cash flow, Flannery
reviewed 17 banker's boxes of documents and
conducted extensive interviews with Nancy and
Daniel regarding the allowance and disallowance of
certain deductions. Prior to the hearing, both parties
received a copy of his amended expert report.
However, despite obvious knowledge of Flannery's
deduction of the principal payments, Daniel
neglected to present any evidence rebutting
Flannery's finding or even challenging the finding at
trial.

{¶ 99) Thus, because the trial court relied on
competent, credible evidence, we cannot say that it
abused its discretion.

{¶ 100} Daniel's second cross-assignment of error is
overruled.

$40,000 "SetAside"

{¶ 101) In his third cross-assignment of error,
Daniel argues that the trial court erred by failing to
deduct from the final payment the $40,000 it ordered
to be set aside for tax liabilities.

{¶ 102} In its order, the trial court stated:

{¶ 103}"The Court further finds that an additional
amount of $40,000 may be required to satisfy
Defendant's share of any pending tax issues and
therefore said amount should be set aside from any
amount due Defendant from Plaintiff."

{¶ 1041 Our review of the record indicates that the
trial court accounted for the $40,000 set aside amount
when calculating the total payment of $685,035 owed
to Nancy. However, consistent with Flannery's
recommendation, we find that this $40,000 should be
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placed in an escrow account for pending tax
liabilities.

{¶ 105) Accordingly, Daniel's third
assignment of error is overruled.

"Equity Interest "

cross-

{¶ 1061 In his final cross-assignment of error, Daniel
argues that the trial court erred in referring to an
"equity interest" held by Nancy in its May 2003
order. Specifically, Daniel contends that the trial
court's reference to an "equity interest" essentially
rewrites the terms of the separation agreement.
Further, he claims it constitutes error because it
negatively impacts his future tax liability and allows
Nancy to encumber his property.

*13 {¶ 1071 In support of this argument, Daniel
relies on Section 8(A) of the separation agreement,
which provides:

{¶ 108}"Although Wife is entitled to payments
hereunder based on the net quarterly cash flow
and/or after-tax net sales proceeds of the
Properties, Wife acknowledges and agrees that she
is neither owner of the Properties nor a
shareholder in NorthPoint, and has no decision
making power, authority or control whatsoever
with respect to the Properties, all of which shall
remain with Husband."

{¶ 109} Because we find that an "equity interest" is
different than a right to payment and, further, that the
separation agreement repeatedly and consistently
treated the payments due Nancy as support, we
sustain this assignment of error. Accordingly, on
remand, we order the trial court to correct this
misstatement.

{¶ 110} Judgment affirmed in part and reversed in
part. Case remanded for further proceedings
consistent with the fmdings in this opinion on pages
7, 9, 11, 12, 15, 17, 27, 28.

It is ordered that the part
herein taxed.

es bear their own costs

This court fmds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
court directing the Domestic Relation's Division of
the Cuyahoga County Court of Common Pleas to
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carry this judgment into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of
Annellate Procedure.

ANNE L. KILBANE, P.J. and TIMOTHY E.
MeMONAGLE, J., concur.
N.B. This entry is an announcement of the court's
decision. See App.R. 22(B); 22(D) and 26 (A);
Loc.App.R. 22. This decision will bejournalized and
will become the judgment and order of the court
pursuant to Anp.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R.
26(A), is filed within ten (10) days of the
announcement of the couit's decision. The time
period for review by the Supreme Court of Ohio shall
begin to run upon the joumalization of this courCs
announcement of decision by the clerk per App.R.
22(E). See, also, S.Ct.Prac.R. II,Section 2(A)(1).

Ohio App. 8 Dist.,2004.
Dzina v. Dzina
Not Reported in N.E.2d, 2004 WL 1902566 (Ohio
App. 8 Dist.), 2004 -Ohio- 4497

END OF DOCUMENT
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CGemmell v. Gemmell
Ohio App. 5 Dist.,2007.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio,Fifth District, Licking
County.

Betty GEMMELL, Plaintiff-Appellant
V.

Walter GEMMELL, Defendant-Appellee.
No. 2006 CA 00077.

Decided Oct. 18, 2007.

Civil Appeal from Licking County Court Of
Common Pleas, Domestic Relations, Division Case
No. 03 DR 00040.

David L. Martin Newark, OH, for plaintiff-appellant.
Stenhen E. Schaller, Newark, OH, for defendant-
appellee.
GWIN, P.J.
*1 {¶ 1) Plaintiff-appellant Betty Genunell appeals a
judgment of the Licking County Court of Common
Pleas, Domestic Relations Division which terminated
the spousal support payments she had been receiving
from her ex-husband, appellee Walter Gemmell.
Appellant assigns a single error to the trial court:

{¶ 2} "THE COURT ERRED BY MODIFYING
THE SPOUSAL SUPPORT PREVIOUSLY
AWARDED, SINCE THERE WAS NO CHANGE
OF CIRCUMSTANCES TO WARRANT THE
CHANGE."

{¶ 3} Appellant Betty Gemmell and appellee Walter
Gemmell were married in January of 1982, and
produced no children. Appellee was the majority
shareholder in the W.A. Wallace Company, and sold

. his shares to the Dawson Companies in 1999. As part
of the sale, appellee was to receive payments of
$6,570.30 a month.

{¶ 4) On January 10, 2003, appellant filed a
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complaint for divorce. Pursuant to an Agreed
Judgment Decree of Divorce filed on February 24,
2004, appellee was ordered to pay appellant spousal
support in the amount of $600.00 a month
commencing February 1, 2004. The Agreed Entry
stated in relevant part:

(15) "The award of spousal support is based upon
consideration of all spousal support factors set forth
in R.C. 3105.18, including the long-term capital gain
income that the defendant receives from the sale of
his stock in the W.A. Wallace Company.

{Q 6) "The Court reserves subject matter jurisdiction
to modify the spousal support award upon receipYof
the last payment due and owing fmm Dawson
Companies. Iu any event, spousal support shall
terminate upon the death of either party, plaintiffs
remarriage or cohabitation with an unrelated male, or
unless otherwise sooner terminated by the Court."

{¶ 7} The trial court awarded appellant one-half of
the remaining monthly instalhnents due and owing
appellee from the sale of stock to the Dawson
Companies. The fmal payment from the Dawson
Companies was received on or about December 10,
2005. On December 15, 2005, appellee filed a motion
to terminate and/or modify the spousal support,
alleging both cohabitation and a change in his
financial circumstances.

(18) A Magistrate heard the matter on March 13,
2006. Appellee testified he was paying another
former spouse, Dorothy, spousal support, plus her
automobile, homeowner's and health insurances, for
upkeep and maintenance on her dwelling, and any of
her medical expenses not covered by insurance, until
she remarries or dies.

{¶ 9} At the hearing, appellee testified he receives
Social Security, Air Force retirement, a monthly
payout from his 401(k) and, starting in March of
2006, a monthly payment from an annuity awarded to
him as part of the divorce. Appellee had previously
bought out appellant's interest in his Air Force
retirement.
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{¶ 10) Appellant was receiving Social Security
benefits, and had held a minimum wage job after the
divorce. Appellant has back problems and was not
employed at the time of the hearing.

*2 {¶ 11 } The Magistrate found no reason justifying
termination of spousal support, because appellee had
not provea cohabitation. The Magisttate found the
parties had anticipated some type of modification of
spousal support in the terms of the Agreed Entry
terminating their marriage. The Magistrate
recommended appellant's spousal support be reduced
from $600.00 a month to $250.00 a month, because
both parties' fmancial positions changed when the
buy-out payments stopped. The Magistrate found
appellee's income has been cut in half, while the
appellant's income was cut even more drastically, but
her living expenses are minimal.

{¶ 12) Both parties filed objections to the
Magistrate's Decision. The trial court modified the
Magistrate's. Decision, ordering appellee's spousal
support obligation be terminated effective December
15, 2005, and ordering appellant to repay any
overpayments within 60 days. The trial court found
much of appellee's income is irrelevant, because the
Air Force pension and income from his 401(K) are
the result of a property division between the parties.
The court found to make a property division
involving these two assets, then divide them again as
spousal support is contra to the parties' property
division agreement. The court found the only sources
of income the Magistrate should have considered
were the parties' respective Social Security payments
and possibly the appellee's annuity. The court found
the parties' Social Security benefits are essentially
equal, because of appellee's previous commitment to
pay spousal support to Dorothy.

{¶ 13} Appellant argues the trial court erred in
modifying the spousal support awarded since there
was no change ofcircumstances. We disagree.

{¶ 14} Our review of a trial court's decision relative
to spousal support is governed by an abuse of
discretion standard. Cherrv v. Cherry (1981), 66
Ohio St.2d 348. 421 N.E.2d 1293.We cannot
substitute our judgment for that of the trial court
unless, when considering the totality of the
circumstances, we find the trial court abused its
discretion. Holcomb v. Holcomb (1989). 44 Ohio
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St.3d 128, 541 N.E.2d 597.An abuse of discretion
implies the trial court's attitude was unreasonable,
arbitrary or unconscionable. Blakemore v. Blakemore
(1983) 5 Ohio St 3d 217 219, 450 N.E:2d 1140.

{¶ 15} R.C. 3105.18(E) provides that a court may not
modify an award of spousal support in a divorce
decree, unless the circumstances of either party have
changed and the decree of divorce specifically
contains a provision reserving the court's jurisdiction
to modify the award of spousal support.Bowen v.
Bowen (1999) 132 Oltio App.3d 616, 628,. 725
N.E.2d I 165.A change in circumstances is defined as,
but is not liinited to "any increase or involuntary
decease in the party's wages, salary, bonuses, living
expenses, or medical expenses."R.C. 3105.18(F). In
order.to constitute a basis for modifying spousal
support; the change of circumstances must be
material, not purposely brought about by the moving
party, and not contemplated at the time the parties
entered into the prior agreement or order. Roberson v.
Roberson (Nov. 29 1993) Licking Aun No. 93-CA-
42.See also Tsai v. Tsai 162 Ohio App.3d 89, 2005-
Ohio-3520, 832 N.E.2d 809.In Kimble v. Kimble 97
Ohio St.3d 424 2002-Ohio-6667, 780 N.E.2d 273,
the Ohio Supreme Court held modification and
termination of spousal support were "simply different
points or degrees on the same continuum" and a
motion to terminate spousal support fell within the
definition of a "modification." Id at paragraph 7.

*3 {¶ 16) There is no dispute the trial court in this
matter reserved jurisdiction to modify spousal
support. While appellant argues there has been no
change in circumstances, we note the parties clearly
agreed to a review of the spousal support order after
the payments from the Dawson Companies ended.

{¶ 17} In Stewart v. Stewart (Nov. 22, 1999), Stark

App . No.1999CA00015 we found a prior agreement
to modify support at a later date relieves the trial
court from the necessity of finding a change of
circumstances. In Stewart, the parties' agreement
clearly indicated the potential modification had been
part of the bargain. The agreement in Stewart statetJ;.
"*** This provision concerning alimony will not be
subject to modification by either party or the court
until after-the wife has reached the age of 65. Upon a
request of modification of alimony by either party
after the wife has reached the age of 65, both parties
will be able to seek a modification from. the court
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either increasing or decreasing the alimony to be
paid. * * * in making this agreement, the wife is
waiving her right until she reaches age 65 to seek
additional alimony and the husband is waiving his
right to seek a reduction in alimony until the wife
reaches the age of 65."

{¶ 18) The language in Stewart was broader and
included an express waiver,.which made the case
clearer. Nevertheless, the rationale here is the same.
Essentially, the trial court here interpreted the parties'
divorce agreement as an agreement which allowed
the court to set spousal support de novo upon the
termination of the payments from the sale of the
W.A. Wallace Company. The parties anticipated a
change in one of the financial circumstances of the
parties, but neither the parties nor the trial court could
anticipate whether there would be any other changes
in the parties' fmancial circumstances.

{¶ 19} Certainly from the standpoint of finality and
judicial economy, the best practice is for the parties
to provide for anticipated changes in their original
agreement. Nevertheless, the law should allow the
parties to agree to submit the matter to the court for
further review if they feel they cannot accurately and
equitably predict the extent and impact of a
foreseeable event. To hold otherwise would be to tell
the parties they cannot return to court precisely
because they agreed it was necessary to do so.

{¶ 20) R.C. 3105.18 sets forth factors to be
considered in determining spousal support:

{¶ 21) "(C)(1) In determining whether spousal
support is appropriate and reasonable, and in
detetmining the nature, amount, and terms of
payment, and duration of spousal support, which is
payable either in gross or in installtnents, the court
shall consider all of the following factors:

(¶ 22) "(a) The income of the parties, from all
sources, including, but not limited to, income derived
from property divided, disbursed, or distributed under
section 3105.171 of the Revised Code;

*4 {¶ 23) "(b) The relative earning abilities of the
parties;

{¶ 24) "(c) The ages and the physical, mental, and
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emotional conditionsbf the parties;

(1251 "(d) The retirement benefits of the parties;

{¶ 26) "(e) The duration of the marriage;

{¶27}* * *

{¶ 28) "(g) The standard of living of the
established during the marriage;

parties

{¶ 29) "(h) The relative extent of education of the
parties;

{¶ 30) "(i) The relative assets and liabilities of the
parties, including but not limited to any court-ordered
payments by the parties;

{¶31}***

(¶ 32) "(1) The tax consequences, for each party, of
an award of spousal support;

{¶ 33} "(m) The lost income production capacity of
either party that resulted from that party's marital
responsibilities;

(134) "(n) Any other factor that the court expressly
fmds to be relevant and equitable."

{¶ 35) We agree with the trial court there was a
change in circumstances sufficient to justify
modifying the spousal support order. We also agree
the assets awarded to appellee as property division
should not be treated as income. We find the trial
court's decision was not arbitrary, unconscionable or
unreasonable, and was not an abuse of discretion.

{¶ 36) The assignment of error is overruled.

{¶ 37) Accordingly, the judgment of the Licking
County Court of Common Pleas, Domestic Relations
Division, is affirmed.

GWIN, P.J., and FARMER. J. concur.
EDWARDS. J., dissents.
EDWARDS J., Dissenting Opinion.
{¶ 37} I respectfully dissent from the analysis and
disposition of this case by the majority.
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[1381 The majority relies on the 5ase of Stewart v.
Stewart (Nov. 22, 1999), Stark Ann.
No.1999CA00015. 1999 WL 1071976. In Stewart,
the parties agreed to a review of the spousal support
order at the time appellant reached age sixty-five. We
stated, "This agreement relieves the trial court from
tlle necessity of finding a change of circumstances.
R.C. 3105.18 does not apply under the facts sub
judice."

{¶ 39} I concurred in the Stewart opinion. It is
possible that R.C. 3105.18 may not have been
applicable because Stewart involved a modification
of the spousal support, which had been agreed upon
in a legal separation agreement, after one of the
parties filed a complaint for divorce and such was
granted. But, I now disagree that parties in a divorce
action can, by agreement, relieve a trial court from
the necessity of finding a change of circumstances
prior to a modification of periodic spousal support.

{¶ 40) R.C. 3105.18(E) specifcally states, in part,
the following: "....if a continuing ordcr for periodic
payments of money as spousal support is entered in a
divorce ...., the court that enters the decree of divorce
... does not have jurisdiction to modify the amount or
terms of the ... spousal support unless the court
determines that the circumstances of either party have
changed and unless one of the following applies: (1)
In the case of a divorce, the decree or separation
agreement of the parties to the divorce that is
incorporated into the decree contains a provision
specifically authorizing the court to modify the
amount or terms of ... spousal support ...." (Emphasis
added)

*5 {¶ 41} R.C. 3105.18(E) provides that a court may
not modify an award of spousal support in a divorce
decree, unless the circumstances of either party have
changed and the decree of divorce specifically
contains a provision reserving the court's jurisdiction
to modify the award of spousal support.Bowen v.
Bowen (1999), 132 Ohio App.3d 616. 628. 725
N.E.2d 1165.A change in circumstances is deGned as,
but is not limited to "any increase or involuntary
decease in the party's wages, salary, bonuses, living
expenses, or medical expenses."R.C. 3105.180 . In
order to constitute a basis for modifying spousal
support, the change of circumstances required must
be material and not purposely brought about by the
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moving party and not contemplated at the time the
parties entered into the prior agreement or order.
Roberson v. Roberson (Nov. 29, 1993), Licking App.
No. 93-CA-42, 1993 WL 500325. See also Tsai v.
Tsai, 162 Ohio App.3d 89, 2005-Ohio-3520, 832
N.E.2d 809.

{¶ 42) There is no dispute that the trial court in this
matter reserved jurisdiction to modify spousal
support. The parties clearly agreed to a review of the
spousal support order upon receipt of the last
payment from the Dawson Companies.

{¶ 43) However, as is stated above, a change in
circumstances must not be contemplated at the time
the parties entered into the prior agreement or order
in order to constitute a basis for modifying spousal
support. See Tsai, supra.In the case sub judice, the
parties knew, at the time they entered into the Agreed
Decree of Divorce, that the monthly installment
payments from the Dawson Companies would
terminate in December of 2005. Thus, such "change
of circumstances" was contemplated by the parties at
the time the Agreed Entry was entered into and
cannot constitute a basis for modifying spousal
support. See Tsai, supra.

{¶ 44) The trial court, therefore, did not have
jurisdiction to modify spousal support. The parties
canuot, by agreement, confer jurisdic6on upon a
court that it does not otherwise possess. See for
example, Thomas v. Thomas 159 Ohio App.3d 761,
2004-Ohio-2928, 825 N.E.2d 626 and Hu(fman v.
Hufrman Franklin App. Nos. 02AP101, 02AP-698,
2002-Ohio-6031 at paragraph 37.

1145) While I understand the reasoning of the trial
court as to the financial circumstances of the parties,
and understand thatthe trial court's order may be fair,
I find nothing in ihe trial court's findings indicating
that there has been a change of circumstances that
was not contemplated by the parties at the time of the
separation agreement. Therefore, there is no
jurisdiction for the trial court to order a modification.

[1461 Based on the foregoing, I would find that the
trial court erred in modifying spousal support and
would reverse its decision.

Ohio App. 5 Dist.,2007.
Gemmell v. Gemmell
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c
Stewart v. Stewart
Ohio App. 5 Dist.,1999.
Only the Westlaw citation is cqrrently available.
CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Fifth District, Stark
County.

Ruth Rodd STEWART, Plaintiff-Appellee,
v.

Robert H. STEWART, Jr. Defendant-Appellant.
No. 1999CA00015.

Nov. 22, 1999.

Appeal from the Court of Common Pleas, Domestic
Relations Division, Case No.1998DR00175.

Richard R. Guilev, Canton, OH, for Plaintiff-
Appellee.
Mattheuw W. Oberholtzer, Canton, OH, for
Defendant-Appellant.

WISE, P.J., and FARMER and EDWARDS JJ.

OPINION
FARMER. '
*1 On January 1, 1954, appellant, Robert H. Stewart,
Jr., and appellee, Ruth Rodd Stewart, were married.
In 1994, the parties entered into a legal separation.
Appellant agreed to pay appellee $950.00 per month.

On February 6, 1998, appellee filed a complaint for
divorce. A hearing was held on December 15, 1998.
By judgment entry filed same date, the trial court
granted the divorce and increased appeJlant's spousal
support obligation to $986.00 per month. The trial
court ordered the spousal support shall terminate
upon the death or remarriage of appellee.p-"'

FNI. Due to a clerical error, the judgment
entry was refiled under the correct case
number on May 28, 1999.

Appellant filed an appeal and this matter is now
before this court for consideration. Assignments of
error are as follows:

I
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THE TRIAL COURT ABUSED ITS DISCRETION,
ERRED AS A MATTER OF LAW, AND
VIOLATED APPELLANT'S STATUTORY
RIGHTS WHEN IT ORDERED A PAYMENT
FROM APPELLANTS PENSION FOR
SUSTENANCE ALIMONY WHICH VIOLATED.
RC3113.21.

THE TRIAL COURT ABUSED ITS DISCRETION,
ERRED AS A MATTER OF LAW, AND
VIOLATED APPELLANT'S. STATUTORY
RIGHTS WHEN IT INCREASED THE AWARD
OF SUSTENANCE ALIMONY WITHOUT
FINDING A CHANGE OF CIRCUMSTANCES
WHICH VIOLATED RC & 3105.18(D AND (E).

III

THE TRIAL COURT ABUSED ITS DISCRETION,
ERRED AS A MATTER OF LAW, AND
VIOLATED APPELLANT'S STATUTORY
RIGHTS WHEN IT 1NCREASED APPELLANT'S
PAYMENT OF SUSTENANCE ALIMONY
WITHOUT FINDING APPELLEE NEEDED
SUSTENANCE ALIMONY WHICH VIOLATED
RC & 3105.18(C)

IV

THE TRIAL COURT. ABUSED ITS DISCRETION
AND ERRED AS AMAT"PER OF LAW WHEN IT
FAILED TO PROVIDE FOR A CUT-OFF DATE
FOR PAYIvfENT OF SUSTENANCE ALIMONY.

I

Appellant claims the trial court erred in ordering
spousal support of $986.00 to be withheld from his
monthly pension disbursal because said amount
exceeds sixty percent of his income in violation of
R.C. 3113.21(D)(1)(a) and the Consumer Credit
Protection Act r15 U.S.C. 1673(b) l. We agree.

rn
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R.C. 311-3.21(D)(I)(a) limits withholding as follows:
However, in no case shall the sum of the amount
specified in the notice to be withheld and any fee
withheld by the payor as a charge for its services
exceed the maximum amount permitted under section
303(b) of the `Consumer Credit Prvtection Act,' 15
U.S.C. 1673(b).

Subsection (F)(2)(a) describes how withholding is to
be calculated if more than sixty percent of income is
attached:
(a) If the total of the amounts designated in the
notices as current support exceeds the amount
available for withholding under section 303(b) of the
`Consumer Credit Protection Act,' 15 U.S.C.
1673 the payor shall allocate to each notice an
amount for current support equal to the amount
designated in that notice as current support multiplied
by a fraction in which the numerator is the amount of
income available for withholding and the
denominator is the total amount designated in all of
the notices as current support.

Given the plain reading of the statutes, we fmd
appellant is correct in that only sixty percent of his
monthly Tension benefit can be subject to the
QDRO.F"- The remainder of appellant's spousal
support obligation must come from appellant's other
income i.e., job and funds received from other
sources.FN3

FN2. Appellant's monthly pension benefit is
$1,290.00. The spousal support order is
$986.00. Appellant's income includes
$161.00 wages, $905.00 social security and
$1,290.00 Ford pension. $986.00 is
approximately.seventy-six percent of the
pension benefit. $774.00 would be sixty
percent.

FN3. We note social security benefits are
not subject to a wage withholding order.

*2 Assignment of Error I is granted.

II, III, IV

Appellant challenges the trial court's award of
spousal support because it did not reflect a change of
circumstance, did not reflect appellee's need for
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sustenance and did not provide for a termination date.

The trial court is provided with broad discretion in
deciding what is equitable upon the facts and
circumstances of each case. Cherry v. Cherry (1981),
66 Ohio St.2d 348, 421 N.E.2d 1293. We cannot
substitute our judgment for that of the trial court
unless, when considering the totality of the
circumstances, the trial court abused its discretion.
Holcomb v. Holcomb (1989), 44 Ohio St.3d 128, 541
N.E.2d 597. In order to find an abuse of discretion,
we must determine the trial court's decision was
unreasonable, arbitrary or unconscionable and not
merely an error of law or judgment.Blakemore v.
Blakemore (1983), 5 Ohio St.3d 217. 450 N.E.2d
1140. We are further guided by the language of
Kunkle v. Kunkle (1990), 51 Ohio St.3d 64, 554
N.E.2d 83 paragraph one of the syllabus:
Except in cases involving a marriage of long
duration, parties of advanced age or a homemaker-
spouse with little opportunity to develop meaningful
employment outside the home, where a payee spouse
has the resources, ability and potential to be self-
supporting, an award of sustenance alimony should
provide for the termination of the award, within a
reasonable time and upon a date certain, in order to
place a defmitive limit upon the parties' rights and
responsibilities.

Furthermore, a judgment supported by some
competent, credible evidence will not be reversed by
a reviewing court as against the manifest weight of
the evidence. C.E. Morris Co. v. Foley Conslructron
Co. (1978). 54 Ohio St.2d 279. 376 N.E.2d 578. A
reviewing court must not substitute its judgment for
that of the trial court where there exists some
competent and credible evidence supporting the
judgment rendered by the trial court. ers v.
Garson ( 1993), 66 Ohio St.3d 610,614 N.E.2d 742.

R.C. 3105.18(C)(ll sets fortlr factors the trial court
shall consider in determining spousal support:
(C)(1) In determining whether spousal support is
appropriate and reasonable, and in determining the
nature, amount, and terms of payment, and duration
of spousal support, which is payable either in gross or
in installments, the court shall consider all of the
following factors:
(a) The income of the parties, from all sources,
including, but not limited to, income derived from
property divided, disbursed, or distributed under
section 3105 171 f3105.17.11 of the Revised Code;
(b) The relative earning abilities of the parties;
(c) The ages and the physical, mental, and emotional
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conditions of the parties;
(d) The retirement benefits of the parties;
*3 (e) The duration of the marriage;
(f ) The extent to which it would be inappropriate for
a party, bec^use he will be custodian of a minor child
of the marriage, to seek employment outside the
home;
(g) The standard of living of the parties established
during the marriage;
(h) The relative extent of education of the parties;
(i) The relative assets and liabilities of the parties,
including but not limited to any court-ordered
payments by the parties;
(j) The contribution of each party to the education,
training, or eaming ability of the other party,
including, but not limited to, any party's contribution
to the acquisition of a professional degree of the other
party;
(k) The time and expense necessary for the spouse
who is seeking spousal support to acquire education,
training, or job experience so that the spouse will be
qualified to obtain appropriate employment, provided
the education, training, or job experience, and
employment is, in fact, sought;
(1) The tax consequences, for each party, of an award
of spousal support;
(m) The lost income production capacity of either
party that resulted from that party's marital
responsibilities;
(n) Any other factor that the court expressly finds to
be relevant and equitable.

CHANGED CIRCUMSTANCES

As pointed out by appellee, the original separation
agreement provided for spousal support as follows:
Wife shall receive spousal support, in the amount of
Nine Hundred and Fifth Dollars ($950.00) per month
from the husband's pension and social security until
this provision of the legal separation is modified.
This provision concerning alimony will not be
subject to modification by either party or the court
until after the wife has reached the age of 65.
Upon a request of modification of alimony by either
party after the wife has reached the age of 65, both
parties will be able to seek a modification from the
court either increasing or decreasing the alimony to
be paid. To determine whether to modify the
alimony, the Court is to look to the factors set forth in
Ohio Revised Code Section 3105.18.
•.•
In making this agreement, both parties are
acknowledging that prior to the wife reaching the age
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of 65, the income of the parties whether from
employment, pensions, social security or otherwise
may change. And in making this agreement, the wife
is waiving her right until she reaches age 65 to seek
additional alimony and the husband is waiving his
right to seek a reduction in alimony until the wife
reaches the age of 65.

Appellee filed for divorce on February 6, 1998. With
the complaint for divorce, new financial statements
were filed. It is from this filing of divorce that the
present spousal support order originated.

The parties clearly agreed to a review of the spousal
support order at the time of appellant reaching the
age of sixty-five. This agreement relieves the trial
court from the necessity of finding a change of
circumstances. R.C. 3105:18 does not apply under the
facts su6 judice.

APPELLEE'S NEED OF SUSTENANCE

*4 Appellee's financial statement establishes
expenses of $1,383.00 per month. Appellee's current
source of income is $411.00 from social security and
$950.00 from appellant's pension fund per the
separation agreement, for a total income of $1361.00.
The trial court increased the spousal support by $36
per month thereby meeting appellee's needs as set
forth in the financial statement. The trial court stated
its reasons for doing so as follows:
The order of spousal support and modification of
same is based upon the enumerated factors set forth
in Ohio Revised Code 6 3105.18(C}, In particular,
the Court notes the disparity of income and resources
that exist between the parties, the relative eaming
ability of the parties, the ages and physical condition
of the parties, the retirement benefits of the parties,
the duration of the marriage, the standard of living
that the parties established during marriage and
during the legal separation and the relative extend of
education of the parties. It is this Court's finding that
it would be inequitable due to the 44 year marriage to
permit any circumstances other than an attempt to
equalize disposable income between the two parties
to exist.

Upon review, we find the trial court did not abuse its
discretion in so fmding.

DURATION
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In the original separation agreement, the parties
agreed the spousal support would survive appellant's
life. The parties terminated a forty-four year
marriage. Clearly a long term maniage wherein both
parties mutually agreed to continue spousal support
as evidenced by the separation agreements meets the
strict standards of Kunkle.

Assignments of Error III and IV are denied.

The judgment of the Court of Common Pleas of Stark
County, Ohio is hereby affirmed in part and reversed
in park

WISE, P.J., and EDWARDS, J., concur.

JUDGMENT ENTRY

For the reasons stated in the Memorandum-Opinion
on file, the judgment of the Court of Common Pleas
of Stark County, Ohio is afFumed in part, reversed in
part and remanded to said court for proceedings
consistent with this opinion. Costs to appellant.

Ohio App. 5 Dist.,1999.
Stewart v. Stewart
Not Reported in N.E.2d, 1999 WL 1071976 (Ohio
App. 5 Dist.)

END OF DOCUMENT
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OPINION
GRADY, J.
*1 This is an appeal from an order of the common
pleas court, domestic relations division, adopting the
decision of its magistrate over the objections of
Plaintiff-Appellant Kaylin B. Harbert. The court, in
accordance with its magistrate's decision, granted
Plaintiff-Appellant's motion to modify its prior
spousal support order and required Defendant-
Appellee Michael R. Harbert, to pay spousal support
of fifty dollars per week. The prior order had not
required him to pay no support. The court also
modified the period for which it had "retained
jurisdiction" to modify its prior order, shortening the
term from ten years to five years.

Mrs. Harbert filed a timely notice of appeal from the
trial court's order. She presents three assignments of
error on appeal.

FIRST ASSIGNMENT OF ERROR

THE TRIAL COURT ABUSED ITS DISCRETION
IN AWARDING THE PLAINTIFF AN
INSUFFICIENT AMOUNT OF SPOUSAL
SUPPORT BASED ON THE CHANGE OF
CIRCUMSTANCES.
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Mrs. Harbert's motion to modify the prior spousal
support order alleged that Mr. Harbert's income had
increased since the prior order was entered. The
magistrate found that it had, and that the increase was
a substantial change of the circumstances on which
the prior support order was founded. Because the
court had retained authority to modify its prior award
pursuant to R.C. 3105.18(E), the magistrate
proceeded to analyze the basis to modify the prior
order, applying the factors in R.C. 3105.18(C)(1).
The magistrate concluded that the prior order should
be modified to require Mr. Harbert to pay support to
Mrs. Harbert at the rate of fifty dollars per week for a
period of five years.

Mrs. Harbert objected to the magistrate's decision,
arguing that a greater amount of support should be
ordered. The trial court overruled that objection,
holding that Mrs. Harbert's failure to file a transcript
of the proceedings before the magistrate prevented
the court from finding that the amount of support that
the magistrate ordered was not reasonable and
appropriate.

Objections to the decision of a magistrate are
governed by Civ.R 53(E)(3). At section (b), the
Rule states: "Any objection to a finding of fact shall
be supported by a transcript of all the evidence
submitted to the magistrate relevant to that fact or an
affidavit of that evidence if a transcript is not
available." Greene Loc.R. Title VII, Section 7.02,
requires a party who files written objections to a
finding of fact to state that a transcript has been
requested and will be filed. The local rule also
states: "Failure to file a transcript shall constitute
grounds for dismissal of said objections."

The magistrate's decision to order spousal support in
the amount of fifty dollars per week implies a finding
that support in that amount is both "appropriate and
reasonable." R.C. 3105.18(C)(1). That is a mixed
finding of law and fact, and Mrs. Harbert was
required to submit a transcript of the proceedings
before the magistrate to support her objection to the
magistrate's decision. Mrs. Harbert failed to do that,
or to state in her objections that one would be filed.
The trial court did not abuse its discretion when it
overruled her objection for that reason.

*2 After the trial court overruled her objection and-
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adopted the magistrate's decision, and after she filed
her notice of appeal, Mrs. Harbert filed a transcript of
the proceedings before the magistrate. The transcript
is not a part of the record before the trial court.
Therefore, it offers no basis for this court to find an
error or abuse of discretion in the judgment that the
trial court rendered.

The first assignment of error, is overruled.

SECOND ASSIGNMENT OF ERROR

THE TRIAL COURT ABUSED ITS DISCRETION
IN FAILING TO MAKE ANY AWARD OF
SPOUSAL SUPPORT RETROACTIVE TO THE
DATE OF HIS NEW EMPLOYMENT.

The magistrate ordered support paid at the rate of
fifty dollars per week effective the date of the hearing
on Mrs. Harbert's motion, September 26, 1996. It is
not evident when Mr. Harbert's income increased, but
it is obvious that the new employment from which
that change of circumstances resulted connnenced at
some earlier time.

The particular change of circumstances that a court
finds substantial enough to warrant modification of a
spousal support order ordinarily precedes the
modification itself. Even though spousal support
orders are founded on equitable considerations, the
court may not order a modification retroactive to the
date on which the change occurred merely because it
finds one.

A request to modify spousal support is an entirely
different proceeding from the one in which the prior
spousal support order was made, even though it is
based on the continuing authority to modify which
the court reserved in the order that it made in that
prior proceeding. (See Third Assignment of EtTor.)
Because the modification proceeding is a new
proceeding, consistent with the requirements of
notice and opportunity to be heard embodied in the
concept of due process, a court may order a
modification resulting from the request retroactive
only to the date on which the motion was served on
the adverse party, at the earliest. R.C. 3113.21(M)(3)
and (4). See also, Murph v Murphv (1984),
Ohio A0.3d 388, 469 N.E.2d 564. Cofrman v.
Coffman (June 28, 1995) Greene App. No. 94-CA-
104 unreported.

The foregoing rule is not absolute. The court may
order a modification retroactive to the change of
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circumstances that warrants it when the amount,
terms, or duration of the support in the prior order is
expressly made conditional upon that change of
circumstances. Then, due process is satisfied
because the adverse party has been put on notice and
been given an opportunity to contest the basis for
change before a motion to modify is served on him.
Likewise, when an obligor fails to comply with an
order requiring him to notify the obligee of a change
of circumstances; the court may make its
modification retroactive to the date that the change
occurred. Balazs v. Balazs (Aue. 15. 1997),
Mont2omerv App- No. 16096, unreported.

The court's prior order had imposed no spousal
support requirement on Mr. Harbert because his
income did not justify it. Mr. Harbert may have
been aware that an increase in his income would
likely result in an order to pay spousal support, but he
was not required to notify Mrs. Harbert or the court
of any change that took place. Because the prior
order was not made conditional on the happening of
that event, Mr. Harbert's new support obligation
could not be made retroactive to the increase in his
income. It could be made retroactive only to the
date that Mrs. Harbert's motion to modify was served
on him, which is the earliest date W. Harbert had
notice of the relief that Mrs. Harbert requested of the
domestic relations court. R.C. 3113.21(M)(4).

*3 Relief that is granted on a complaint for divorce is
effective on the date of the fmal hearing upon which
the decree of divorce is entered. That same rule is
generally followed in any subsequent proceeding to
modify support. The trial court followed that pattern
here, making its modification effective on the date of
the hearing on Mrs. Harbert's motion to modify,
which was September 26, 1996. It could have made
the order retroactive to July 15, 1996, the date the
motion was served on W. Harbert. It didn't, but we
find no abuse of discretion in that respect on the
record before us.

The second assignment of error is overruled.

THIRD ASSIGNMENT OF ERROR

THE TRIAL COURT ABUSED ITS DISCRETION
IN REDUCING THE CONTINUING
JURISDICTION OF THE COURT FROM TEN
YEARS TO FNE YEARS WITHOUT A MOTION
BEING FILED.

The prior order that the court modified was entered
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on November 29, 1995. It ordered no spousal
support paid, but it further provided that the court
"will retain jurisdiction over the issue of spousal
support for a period of ten years, in the event there is
a further change of circumstances." The
modification that the court ordered on October 15,
1996, set Mr. Harbert's support obligation at fifty
dollars per month for a period of five years and
stated: "The Court retains jurisdiction over the
amount of spousal support but not the duration of
spousal support."

R.C 3105.18(E) provides that a court which enters an
order in a decree of divorce for periodic payments of
money as spousal support "does not have
jurisdiction to modify the amount or terms of the
alimony or spousal support" unless the
circumstances of either party have changed and
unless "(1) the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony or spousal support."
R.C. 3105.18(E) was a legislative response to the
decision in Wolfe v. Wolfe (1976). 46 Ohio St.2d 399,
350 N.E.2d 413 which permitted a modification of a
spousal support order on a showing of misconduct
on the part of the obligee.

The jurisdiction of the courts of common pleas is
established legislatively, pursuant to Article IV,
Section 4(B) Ohio Constitution. Mattone v.
Argentina (1931). 123 Ohio St. 393, 175 N.E. 603.
Because a court cannot create its own jurisdiction,
neither can it "retain jurisdiction" to modify its own
spousal support order when that jurisdictiqn would
otherwise expire. Pursuant to R.C. 3105.18(E), a
court can only retain the authority to exercise the
continuing jurisdiction which that section creates.

R.C. 3105.18(E) denies a domestic relations court the
jurisdiction to make an order that modifies "the
amount or terms" of spousal support unless the
order that is modified contains the affirmative
statementprescribed by the statute. That statement
requires the court to say that it is authorized "to
modify the amount or terms of alimony or spousal
support." ^ If the court makes the statement in
both respects, it is authorized to do either or both.
However, because R.C. 3105.18(H) uses the word
"or" as a coordinating conjunction connecting
alternatives, it also authorizes the court to do one but
not the other. That is what the court did here.

FN* We deem the court's statement that it
would "retain jurisdiction" to be in
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substantial compliance with the
requirements of R.C 3105.18(H).

*4 When a court is authorized by law to grant a
remedy for which the law provides, the court's
authority is discretionary. The order will not be
reversed on appeal absent an abuse of discretion. An
abuse of discretion connotes more than an error of
law or judgment: it implies that a court's attitude is
unreasonable, arbitrary, or unconscionable.

^. 5 Ohio St3d 217.Blakemore v. Blakemore (198
450 N.E.2d 1140.

This appellate court has held that a domestic relations
court Which orders payments of spousal support for a
period of more than a brief duration abuses the
discretion it is granted by R.C. 3105.18(H) if it fails
to retain the authority to modify. Stackhouse v.
Stackhouse (July 25, 1997), Montgomery App. No.
16244, unreported. Here; the court retained the
authority to modify the support that it ordered for the
duration of the period during which support must be
paid. No basis is demonstrated to fmd that support is
required for a time longer than five years.
Therefore, no abuse of discretion is demonstrated by
the court's order authorizing exercise of its continuing
jurisdiction to modify during that period, but no
longer.

The third assignment of error is overruled.

Having overruled all assignments of error, the
judgment of the trial court will be affirmed.

BROGAN and WOLFF, JJ., concur.
Ohio App. 2 Dist.,1997.
Harbert v. Harbert
Not Reported in N.E.2d,
App. 2 Dist.)

END OF DOCUMENT
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OPINION

KERNS. FN*

FN* Hon. Joseph D. Kems, Retired from the
Court of Appeals, Second Appellate District,
Sitting by Assignment of the Chief Justice
of the Supreme Court of Ohio.

*1 This is an appeal from the Division of Domestic
Relations of the Court of Common Pleas of Greene
County.

Pursuant to a petition for dissolution of their
marriage, the appellant, Michael Jordan, and the
appellee, Kathy Jordan, entered into a separation
agreement which settled and adjusted all of their
rights and liabilities arising by virtue of their marital
relationship.

Among other things, the separation agreement
contains a retirement provision which grants Kathy
Jordan a percentage interest in the retirement benefits
of Michael Jordan based upon one-half of the number
of years of service times the amount of the retirement
benefits plus any cost of living allowances. This
formula was recognized in Hoyt v. Hoyt (1990). 53
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Ohio St.3d 177, 559 N.E.2d 1292, and neither party
to this proceeding seriously challenges the manner of
determining the percentage of the retirement benefits
due the appellee.

Rather, the specific issue before the trial court at the
hearing of this matter, according to the appellant's
brief, and the only issue presently before this court on
appeal, is "whether the Air Force retirement pay of
Michael Jordan should be divided before or after the
federal government withholds taxes." If the amount is
divided before taxes, Kathy Jordan would receive
approximately ninety dollars a month more than she
would receive after the federal government withholds
taxes, but Michael Jordan contends that the trial court
is precluded by federal statute, 10 U.S.C. 1408, from
allowing any ainount which exceeds fifty percent of
the total amount of his disposable retirement pay.

In support of his argument, Mr. Jordan relies
principally upon Chase v. Chase (1983), 662 P.2d

944 and Arford v U.S (1990), 923 F.2d 229, but
more recently, and closer to home, this court has held
that the Uniformed Services Former Spouses'
Protection Act (10 U.S.C. 1408) "does not preclude
parties to a divorce from using gross military
retired pay to calculate an agreed-upon sum for
spousal support." Blissit v. Blissit (1997), 122 Ohio
Aon.3d 727, 702 N.E.2d 945. Although the issues in
the Biissit case arose from a divorce decree rather
than from a separation agreement, the case has many
characteristics similar to those of the present case. In
fact, the following commentary therefrom would
appear to apply with equal force to the only issue
raised in this case:

"Despite Mr. Blissit's contentions to the
contrary, the Act does not preclude parties to a
divorce from using gross military retired pay to
calculate an agreed-upon suin for spousa)
support. If Mr. Blissit objected to such a
calculation, he should have said so at the
hearing. Rather, Mr. Blissit indicated that this
spousal support provision was acceptable to
him, and he may not now be heard to complain
that it is unfair. Moreover, we find nothing in
the Act which would hinder enforcement of such
a provision. Although the Act states that the
'total amount of the disposable retired pay of a
member payable [pursuant to a court otder]
may not exceed 50 percent of such disposable
retired pay', Section 1408(e)(1). Title 10,
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U:S.Code, it also states that 'nothing in this Not Reported in N.E.2d, 2000 WL 282305 (Ohio
sectinl! shall be construed to relieve a member App. 2 Dist.)
of liability for the payment of alimony, child
support, or other payments required by a court END OF DOCUMSNT
order on the grounds that payments made out of
disposable retired or retainer pay under this.
section have been made in the maximum
amount permitted * * *.' Section 1408(e)(6),
Title 10, U.S.Code. In other words, the statute
does not limit the amount which a retiree may
be ordered to or may agree to pay; it merely
limits the extent to which the government will
make such payments directly to the obligee on
the retiree's behalf. Thus, Mr. Blissit's
agreement to pay spousal support, which was
tied in part to his gross retired pay, did not
violate federal law, and the provision is
enforceable."

Id, at 733, 702 N.E.2d 945.

*2 Ordinarily, a separation agreement incorporated
within a dissolution decree is a binding contract
between the parties, and the rights and obligations of
the parties relative to the retirement benefits of Mr.
Jordan are clearly set forth in the separation
agreement. In fact, the trial court, after finding that
the separation contract was unambiguous, adopted an
explanatory caveat which specifically states that "if
existing federal law and regulations do not permit the
withholding of an amount necessary to satisfy the
interest of Kathy Jordan from the Air Force, then
Michael Jordan shall be required to pay the
difference to her by direct payments once each month
consistent with the terms of this decision and order."

Here, the trial court was relieved of its authority and
responsibility to fashion an equitable division of
marital property by the parties themselves who
voluntarily entered into an agreement to dissolve all
of their marital rights and liabilities. Their agreement
was approved by the Domestic Relations Court on
April 19, 1989, and consistent with the piovisions of
the separation agreement, the court issued a Qualified
Domestic Relations Order on April 19, 1989, which
created in Kathy Jordan the right to receive 32.5% of
Michael Jordan's military retirement pay. No appeal
was taken from the judgment so entered, and nothing
has transpired since to justify any interference with
the separation agreement.

Accordingly, the alleged error is overruled, and the
judgment of the trial court is Affirmed.

WOLFF and FAIN, JJ., concur.
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CPolak v. Polak
Ohio App.,1986.
Only the Westlaw citation is curredtly available.

CHECK OHIO SUPRFME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio, Second District,
Montgomery County.

William L. POLAK, Plaintiff-Appellee,
V.

Colleen R. POLAK, Defendant-Appellant.
No. 9993.

Dec. 12, 1986.

Ray A. Cox, Dayton, for plaintiff-appellee.
Don A. Little, Dayton, for defendant-appellant.

OPINION

BROGAN, Presiding Judge.
*1 Appellant, Colleen R. Polak and appellee, William
L. Polak, obtained a dissolution of their marriage on
September 5, 1980 in Montgomery County, Ohio.
Incorporated in the decree of dissolution was a
separation agreement whereby the appellant agreed to
pay periodic alimony to appellee for a period of five
years. The separation agreement also provided the
following provision:

The parties agree that any Court of competent
jurisdiction shall continue to have jurisdiction over
the alimony provisions contained herein both as to
amount and as to term. The parties further agree that
any court of competent jurisdiction need not have
proved to it a change in circumstances in order for
such a Court to make a modification in these alimony
provisions either as to amount or time; however, the
parties agree that any Court of competent jurisdiction
may consider any changes in circumstances in
considering whether to modify the alimony
provisions contained herein.

On May .5, 1985, appellee filed a motion for
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extension of alimony and•-modification of term of
alimony. Appellee sought to extend the alimony
provisions to a term of ten years. The matter was
heard by a referee who recommended that the trial
court extend the term of alimony for six months
following the closing of the marital residence at
which time alimony will be terminated unless further
hearing and relief is requested by the second
petitioner. On September 27, 1985, the trial court
adopted this recommendation ofthe referee.

On April 10, 1986, the appellant made a motion in
the trial court for an order extending the term of the
periodic alimony herein and for an order increasing
the amount of periodic alimony herein. On May 27,
1986, the trial court overruled the motion of appellee
and noted in light of the fact that the parties have not
voluntarily agreed to this modification of the alimony
provision contained in their separation agreement,
and that the parties' separation agreement is not
subject to Am.H.B. 358, movant's motion is not well
taken and is hereby overruled. From that judgment,
appellant has timely appealed asserting one
assignment of error.

Appellant contends the trial court committed
prejudicial error in overruling, as a matter of law, the
appellant's motion to extend the term and increase the
amount of periodic alimony previously awarded her
pursuant to her dissolution and incorporated
separation agreement, which decree specifically
provided for the trial court's retaining jurisdiction on
such matters.

Appellant conceded that Amended House Bill 358,
effective May 2, 1986 does not affect dissolutions of
marriage that were determined prior to the effective
date of the act. This legislation provides, in pertinent
part, that a domestic relations court can only modify
an order for the payment of periodic alimony in a
dissolution where there has been a change of
circumstances and the separation agreement
incorporated in the decree contains a provision
specifically authorizing the court to modify the
amount or terms of alimony. See,R.C. 3105.18(D)(2);
RC. 3105.63; R.C. 3105.65(B).

*2 Amended House Bill 358 was the legislative
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response to the case of McClatn v. McClain (1984),
15 Ohio St.3d 289 , wherein the Ohio Supreme Court
held in its syllabus that a court of common please
does not have jurisdiction to modify a provision for
periodic sustenance alimony payments contained
within a dissolution of marriage decree.

Appellant conceded in his brief that the reasoning
underlying its decision in McClain was based on two
theories. (See ap,pellant's brief at page 7). Appellant
concedes that dissolutions are consensual in nature,
and thus in the absence of an agreement between the
parties, a court cannot award alimony, let alone
modify it. Second, appellant concedes that
legislature, in enacting R.C. 3105.65(B) and deleting
the words "and periodic alimony payments" from
those matters which a court granting a dissolution
retains jurisdiction thereto, most have intended that a
court did not retain such jurisdiction as to matters
relating to the modification of periodic alimony
payments. (See appellant's brief).

In McClain, id the parties had entered in a
dissolution whereby the incorporated separation
agreement provided that Martin McClain was to pay
Susan McClain $400 per month in alimony for five
years or until she remarried, died, cohabited with
another, or Martin McClain died. Shortly after the
dissolution, Martin McClain became unemployed.
Mr. McClain filed a motion to modify his alimony
payments, which were so modified by the trial court.
the court ordered that further alimony payments be
held in abeyance until appellee obtained "substantial
employment," and then to be resumed at the prior
order...:' Mrs. McClain appealed and the Court of
Appeals of Cuyahoga County affirmed the trial court.
Finding its decision in conflict with the Franklin
County Court of Appeals in Alban v. Alban (1981). 1
Ohio App.3d 146, the court certified the record to the
Supreme Court for its final determination.

In Alban v. Alban, id, the Court of Appeals for
Franklin County held that R C. 3105.65(B) does not
confer jurisdiction upon a court of common pleas to
modify periodic alimony payments provided for in a
separation agreement incorporated in a decree of
dissolution of marriage, at least in the absence of a
provision in the separation agreement for such
modification.

Shortly after Alban v. Alban, supra, was decided by
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the Franklin County Court of Appeals, that same
court decided the case of In the Matter of Kathleen
and Gerald Fugazzi (June 2, 1983), Franklin App.
82-AP-184, unreported. In that case the husband
sought to terminate alimony based on changed
circumstances since the dissolution of the parties'
marriage. The court noted atpage 6 of its opiriion:

This court, in Alban, did not attempt to decide the
question which is now squarely before us. The
separation agreement here incorporated in the
dissolution decree provides that "after April 30, 1981,
eitlier party hereto may have the alimony award
received by the court."

The statute, in this case, having failed to confer
jurisdiction in the Common Pleas Court to modify
periodic alimony payments, we find that the parties
cannot bootstrap themselves by conferring
jurisdiction on the court in the separation agreement.
The Supreme Court, in the third paragraph of the
syllabus of Miller v. Miller (1951), 154 Ohio St. 530,
held:

*3 "The parties to an action cannot by agreement
clothe a court with jurisdiction of subject matter
which it does not have."

In McClain supra, there is no mention in the facts
before the court of a provision in the parties'
separation agreement allowing for modification of
alimony. Justice J.P. Celebrezze in writing for the
majority stated at page 290-91 of the opinion:

The limitation upon a court's jurisdiction in
dissolution cases extends to modifications of
separation agreements after a decree is entered. Just
as a court lacks authority to set the original amount of
alimony payments in a dissolution case, a court also
lacks authority to modify the amount of alimony
payments originally agreed to by the parties. See,
e.g., Alban v. Alban, supra.

The legislative history of R C 3105 . 65(B) indicates
that the General Assembly has considered the
question sub judice and has reached the same
conclusion as does this court. R C 3105.65(B)
empowers the court to grant a decree of dissolution of
marriage incorporating a separation agreement. As
or.iginally enacted in 1974, the final sentence of R.C.
3105.65(B) read: "The court has full power to

000262
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enforce its decree, and retains jurisdiction to modify overruled.
all matters of custody, child support, visitation, and
periodic alimony payments." (135 Ohio Laws, Part *4 Judgment of the trial court is affirmed.
II, 603, 616.) One year later the General Assembly
amended R.C. 3105.65(B) by deleting the words "and WILSON and WOLFF, JJ. concur:
periodic al'unony payments." (136 Ohio Laws, Part Ohio A 1986.
II, 2451, 2452). The final sentence of R.C. pp^'
3105.65(B) now reads: "The court has full power to Polak v. PolakNot Reported in N.E.2d, 1986 WL 14245 (Ohio App.
enforce its decree, and retains jurisdiction to modify 2 Dist.)
all matters of custody, child support, and visitation."
We can infer from this deletion that the legislature

END OF DOCUMENT
specifically intended that a court would not retain
jurisdiction to modify periodic alimony payments
provided for in a separation agreement incorporated
in a decree of dissolution of marriage.

In light of the consentual nature of separation
agreements incotporated into decrees of dissolution
of marriage, and the legislative history of R.C.
1305.65(B), we hold that a court of common pleas
does not have jurisdiction to modify a provision for
periodic sustenance alimony payments contained
within a dissolution of marriage decree. (Emphasis
ours).

Appellant argues that the parties, by virtue of the
provisions of their separation agreement, have
conferred jurisdiction upon the common pleas court
to modify the alimony provisions of their separation
agreement.

It is axiomatic that jurisdiction of the subject matter
is always fixed and detenrtined by law and cannot be
conferred on the court by any consent or
acquiescence of the parties. 22 Ohio Jurisnrudence
3d, Courts and Judees. Sec. 299, 300.

Plainly the legislature in amending R.C. 3105.658)
in 1975, deleted the power of the common pleas court
to modify alimony payments. No exception was
made for the power of the court to modify alimony
upon agreement of the parties to the dissolution.

We are not empowered to second guess the wisdom
of legislation. Clearly, R.C. 3106.65(B) as amended
can and did produce harsh and inequitable resuhs.
The legislation in House Bil1358 has addressed these
inequities. Parenthetically, this legislation would be
superfluous were we to adopt appellant's contentions
in this lawsuit. The trial court property denied the
motion to modify alimony. The assignment of error is
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CThomas v. Thomas
Ohio App. 11 Dist.,2004.

Court of Appeals of Ohio,Eleventh District, Lake
County.

THOMAS, Appellant,
V.

THOMAS, Appellee.
No. 2003-L-098.

Decided June 7, 2004.

Background: Following remarriage, former wife
moved to terminate spousal support that was part of
earlier decree of-dissolution of marriage. The Court
of Common Pleas, Lake County, Domestic Relations
Division, No. 92 DI 000431, denied the motion.
Former wife appealed.

Holding: The Court of Appeals, Diane V. Grendell,
J., held that trial court lacked jurisdiction to terminate
spousal support.

Affirmed.

West Headnotes

i1 Divorce 134 C;77^247

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k247 k. Commencement and
Termination. Most Cited Cases .
'frial court lacked jurisdiction to terminate spousal
support following remarriage of former wife, where
neither separation agreement nor decree of
dissolution of marriage contained a reservation of
jurisdiction as to spousal support. R.C.
3105.18(E)(2).

121 Husband and Wife 205 ^278(3)

205 Husband and Wife

Page 1

205VIII Separation and Separate Maintenance
205k277 Separation Agreements

205k278 Requisites and Validity
205k278(3) k. Nature of Agreement.

Most Cited Cases
Although a court lacks the inherent authority to
modify an award of spousal support contained in a
decree of dissolution of marriage, nothing in the
statutes suggests that parties are precluded from
voluntarily including a provision for continuing
jurisdiction in the'n separation agreement. R.C. S
3105.18(E)(2).

f31 Divorce 134 C:^--1245(1)

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k245 Modification of Judgment or
Decree

134k245(1) k. Power and Authority.
Most Cited Cases
Parties to a decree of dissolution of marriage may not
subsequently confet jurisdiction on the court, with
regard to modification of spousal support, where they
have failed to do so in the separation agreement. R.C.
& 3105.18(E)(2).

141 bivorce 134 C:w^247

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k230 Permanent Alimony

134k247 k. Commencement and
Termination. Most Cited Cases
Where separation agreement that was incorporated
into decree of dissolution of marriage did not contain
a reservation ofjurisdiction as to spousal support, but
did provide that former husband and former wife
were free to modify the agreement, trial court would
have jurisdiction to terminate spousal support
following remarriage of wife if both parties made a
joint request in writing. R.C. & 3105.18(E)(2).

**626*762Gregory M. Gilson, Painseville, for
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appellant.
William D. Thomas, pro se.
DIANE V. GRENDELL Judge.
{¶ 1} Appellant, Elaine A. Thomas, now known as
Elaine A. Soltis, appeals the May 28, 2003, judgment
entry of the Lake County Court of Common Pleas,
Domestic Relations Division, denying her motion to
terminate spousal support. For the reasons that
follow, we affum the decision of the lower court.

{¶ 2} Soltis was formerly married to appellee,
WIlham D. Thomas. On June 29, 1992, Soltis and
Thomas obtained a decree of dissolution of marriage
in Lake County Domestic Relations Court. The court
incorporated into the decree of dissolution the
separation agreement entered into by Soltis and
Thomas. The separation agreement provided for
Thoinas to pay Soltis spousal support as follows:
"Husband agrees to pay the Wife the sum of One
Thousand Three Hundred Dollars ($1,300.00) per
month as and for alimony until such time as Wife is
no longer receiving**627 child support for Amber
under section 13 herein at which time said alimony
shall be increased to One Thousand Seven Hundred
Fifty Dollars ($1,750.00) per month and shall remain
so until such time as Wife is not longer receiving
child support for the minor child April under section
13 herein at which time said alimony shall be further
increased to Two Thousand Two Hundred Dollars
($2,200.00) per month until Wife's death." The
separation agreement does not contain any provision
for the court's continuing jurisdiction to modify the
terms or the amount of spousal support.

{¶ 3} The separation agreement does include the
following clause: "Modification: [Husband and Wife
agree * * *] [t]hat this agreement shall not be altered,
changed or modified, except that it be done in writing
and signed by both parties."

{¶ 4} Soltis remarried on February 14, 2003.
Thereafter, it was agreed between Soltis and Thomas
that Soltis no longer needed or wanted spousal
support from Thomas. On May 19, 2003, Soltis filed
a motion to terminate spousal support in the domestic
relations court. Thomas did not respond to this
motion. Nonetheless, the court denied the motion on
these grounds: "The Court finds that neither the
separation agreement nor decree of dissolution
contained a reservation of jurisdiction as to spousal
support. Accordingly, this Court is powerless to grant
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the Motion to Terminate Support pursuant to
*7630 R.C. Section 3105:18(E)(2), and Kimble v.
Kimble 97 OS 3d 424, 2002 r780 N.E.2d 2731." This
appeal timely follows.

(15) Soltis raises the following assignment of error:
"The trial court erred in overruling the plaintiffs
motion to terminate spousal support."

{¶ 6}R.C. 3105.18 govems the award and
modification of spousal support/alimony. The statute
provides: "If a continuing order for periodic
payments of money as alimony is entered in a divorce
or dissolution of marriage action * * *, the court that
enters the decree of divorce or dissolution of
marriage does not have jurisdiction to modify the
amount or terms of the alimony or spousal support
unless the court determines that the circumstances of
either party have changed and * * *[,][i]n the case of
a dissolution of marriage, the separation agreement
that is approved by the court and incorporated into
the decree contains a provision specifically
authorizing the court to modify the amount or terms
of alimony or spousal support." R.C. 3105.18(E)(2).
In applying this statute, the Ohio Supreme Court has
held that "a trial court has the authority to modify or
terminate an order for alimony or spousal support
only if the divorce decree contains an express
reservation of jurisdiction." Kimble v. Kimble 97
Ohio St.3d 424, 2002-Ohio-6667, 780 N.E.2d 273, at
syllabus.

[U {¶ 7) Both R.C. 3105.18(E)(2) and Kimble
support the domestic relations court's conclusion that
the court lacked jurisdiction to modify the support
order agreed to by Soltis and Thomas. Soltis attempts
to distinguish Kimble by a variety of arguments, such
as the facts that the support order in Kimble was
time-limited (six years), whereas the order at issue is
for an indefinite duration until Soltis's death; that in
Kimble the separation agreement contained specific
language that the court would not retain jurisdiction
to modify the award of spousal support; and that in
the present case, both parties agree that support
should terminate. We find these distinctions to be
immaterial to the operation of R.C. 3105.18(E)(2)
and to the holding of Kimble.

**628 {¶ 8) Soltis finally attempts to rely on a
couple of older Supreme Court decisions, Colizoli v.
Colizoli ( 1984), 15 Ohio St 3d 333, 15 OBR 458, 474
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N.E.2d 280, and WoIJ'e v. Wolfe (1976), 46 Ohio
St.2d 399, 75 0.0.2d 474, 350 N.E.2d 413, to
suppoit her position that a court may modify an
indefinite award of spousal support without
jurisdiction being conferred under R.C. 3105.18.
Both of these decisions, however, were issued before
significant changes were made to R.C. 3105.18. A
brief consideration of the cbanges in the law will
demonstrate the inapplicability of the cases Soltis
relies on as well as the weakness of Soltis's attempts
to distinguish Kimble.

{¶ 9} As originally enacted in 1974. R.C. 3105.65(B)
expressly provided for a domestic relations court's
continuing jurisdiction to modify an award of spousal
*764 support, then known as alimony. Former R.C.
3105.65(B) ("The court has full power to enforce its
decree, and retains jurisdiction to modify all matters
of custody, child support, visitation, and periodic
alimony payments"), Am.Sub.H.B. No. 233, 135
Ohio Laws, Part H, 616. At that time, R.C. 3105.18
was silent regarding a court's jurisdiction to modify
an award of spousal support. ht 1975, the General
Assembly modified RC. 3105.65(B) by deleting the
words "and periodic alimony payments." Am.H.B.
No. 370, 136 Ohio Laws, Part II, 2452; McClain v.
McClain (1984). 15 Ohio St.3d 289, 290-291, 15
OBR 421. 473 N.E.2d 811 ("We can infer from this
deletion that the legislature specifically intended that
a court would not retain jurisdiction to modify
periodic alimony payments provided for in a
separation agreement incorporated into a decree of
dissolution of marriage"). The following year, in a
decision relied upon by Soltis, the Ohio Supreme
Court held that a court's jurisdiction to modify an
award of spousal support would be implied in certain
circumstances. Wolfe. 46 Ohio St.2d 399. 75 0.O.2d
474, 350 N.E.2d 413, at paragraph two of the
syllabus ("Where, upon granting a divorce, a court
awards alimony to a wife, pursuant to an agreement
of the parties, to be paid until the condition
subsequent of remarriage or death of the wife, and
such award is for her sustenance and support
independent of any award arising by adjustment of
the property rights of the parties, reservation of
jurisdiction to modify the award will be implied in
the decree").

{¶ 10} Even under Wol e however, the lower court
would not have had jurisdiction to modify the award
of spousal support In McClain, 15 Ohio St3d 289,
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15 OBR 421, 473 N.E.2d 811, the Supreme Court
limited Wol e to divorce cases only. Id. at syllabus
("A court of common pleas does not have jurisdiction
to modify a provision for periodic sustenance
alimony payments contained within a dissolution of
marriage decree"). The Sup.reme Court explained its
decision as follows:

{¶ 11}"The jurisdiction exercised by a trial court
when granting a divorce is decidedly different than
the jurisdiction exercised when granting a dissolution
of marriage. In a divorce case the matter of periodic
alimony payments is one for determination by the
court. * * * In a dissolution case, however, the matter
of periodic alimony payments is one to be settled by
voluntary agreement between the parties. A court has
no jurisdiction to grant a dissolution unless the
parties have entered into a separation agreenient
either providing for alimony or providing that none
shall be paid. * * *

(112) "The limitation upon a court's jurisdiction in
dissolution cases extends to modifications of
separation agreements after a decree is entered. Just
as a court lacks authority to set the original amount of
alimony payments in a dissolution case, **629 a
court also lacks authority to modify the amount of
alimony payments originally agreed to by the
parties." Id. at 290, 15 OBR 421, 473 N.E.2d 811.

*765M (1131 Although a court lacks the inherent
authority to modify an award of spousal support
contained in a decree of dissolution, "nothing in the
statutes suggests that parties are precluded from
voluntarily including a provision for continuing
jurisdiction in their separation agreement "!n re
Whitman ( 1998) 81 Ohio St.3d 239, 244. 1998-Ohio-
466. 690 N.E.2d 535:Colley v. Colley (1989). 43
Ohio St.3d 87, 89. 538 N.E.2d 410. The corollary to
this principleis that parties may not subsequently
confer jurisdiction on the court where they have
failed to do so in the separation agreement. CE Fox v.
Eaton Corp. (1976). 48 Ohio St.2d 236, 238, 2
0.O.3d 408. 358 N.E.2d 536 ("parties may not, by
stipulation or agreement, confer subject-matter
jurisdiction on a court, Where subject-matter
jurisdiction is otherwise lacking"); Beatrice Foods
Co. v. Porterfield (1972), 30 Ohio St.2d 50, 59
0.O.2d 76, 282 N.E.2d 355, paragraph two of the
syllabus ("parties may not confer jurisdiction upon a
court by mutual consent, where none would
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otherwise-exist").

{¶ 14} In 1986, the General Assembly amended R.C.
3105.18, as quoted above, so that a separation
agreement must expressly confer jurisdiction on the
domestic relations court to subsequently modify a
sustenance alimony/spousal support award: Three
years later, in In re Adams (19891. 45 Ohio St.3d 219.
543 N.E.2d 797, the Supreme Court recognized that
jurisdiction to modify spousal support could not be
implied. Such jurisdiction has to be conferred by the
separation agreemcnt. Id. at syllabus ("Pursuant to
R.C. 3105.658), a court is without jurisdiction to
modify or terminate an award of alimony set forth in
a separation agreement incorporated into a decree of
dissolution of marriage, absent a reservation of
jurisdiction in the agreement"). In Kimble relied
upon by the lower court, the Supreme Court
essentially reaffulned this holding from Adams.

{¶ 15} For the foregoing reasons, Soltis's attempts to
distinguish Kimble are unpersuasive. The sole
assignment of error is overruled.

M {¶ 16} Although the trial court does not have
jurisdiction to grant Soltis's unilateral motion to
terminate spousal support, the trial court would have
jurisdiction to terminate spousal support if the parties
made a joint request in writing. The separation
agreement provides that the parties themselves are
free to modify the agreement provided that the
modification "is done in writing and signed by both
parties." Therefore, were Soltis and Thomas to file a
joint motion, pursuant to the terms of the original
agreement, reflecting their mutual desire to modify
that agreement by terminating Thomas's obligation to
pay spousal support, the court would have the
authority, as well as the obligation, to give effect to
the parties' request. McClain. 15 Ohio St.3d at 290.
15 OBR 421, 473 N.E.2d 811 (in a dissohition case,
the comt does uot have authority to grant or modify
an award of spousal support, "the matter of periodic
alimony payments is one to be settled by the
voluntary agreement between the parties").

*766 {¶ 17} The decision of the l.ake County Court
of Common Pleas, Domestic Relations Division,
denying Soltis's unilateral motion to terminate
support is affirmed.

Judgment affirmed.
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JUDITH A. CHRISTLEY and WILLIAM M.
O'NEILL, JJ., concur.
Ohio App. 11 Dist,2004.
Thomas v. Thomas
159 Ohio App.3d 761, 825 N.E.2d 626, 2004 -Ohio-
2928

END OF DOCUMENT
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Plluffman v. Huffman
Ohio App. 10 Dist.,2002.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

"Court of Appeals of Ohio,Tenth District, Franklin
County.

Karen HUFFMAN, Plaintiff-Appellee,
V.

Ronald C. HUFFMAN, Defendant-Appellant.
Nos. 02AP-101, 02AP-698.

Decided Nov. 5, 2002.

Former husband appealed from post-divorce decree
contempt judgments entered against him by the Court
of Common Pleas, Division of Domestic Relations,
Franklin County, by a retired judge. The Court of
Appeals, Bryant, J., held that husband waived claim
that retired judge lacked authority to hear post-
divorce decree contempt proceedings.

Affumed.

West Headnotes

Divorce 134 ^282

134 Divorce
134V Alimony, Allowances, and Disposition of

Property
134k278 Appeal

134k282 k. Presentation and Reservation in
Lower Court of Grouuds of Review. Most Cited
Cases
Former husband's participation in post-divorce decree
contempt proceedings before retired judge, without
objection to retired judge's authority in those
proceedings, waived his untimely challenge, brought
for the first time on appeal, to retired judge's
authority in the proceedings. R.C. & 2701.10.

Appeal from the Franklin County Court of Common
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Pleas, Division of Domestic Relations.
Philip M. Collins & Associates, and PhiliQ M.
Collins, for appellee.
Tyack, Blackmoie t$r. Liston Co., L.P.A., and Thomas
M. Tvack, for appellant.
BRYANT, J.
*1 {¶ 1} Defendant-appellant, Ronald C. Huffinan,
appeals from post-divorce decree contempt
judgments that a retired judge, sitting pursuant to
R.C. 2701.10, entered against him. Defendant assigns
a single error:

{¶ 2} "THE RETIRED JUDGE HEARING THE
CONTEMPT CITATION[S] LACKED
JURISDICTION TO CONDUCT THE HEARING
OR ISSUE ORDERS AS THE PURPORTED
REFERRAL ISSUED BY THE TRIAL JUDGE TO
THAT RETIRED JUDGE IS INVALID IN THAT
THE TRIAL JUDGE LACKED JURISDICTION TO
ISSUE SUCH AN ORDER."

(¶ 3) Because the retired judge did not lack
jurisdiction or authority to conduct the post-decree
proceedings and enter the judgments of contempt
against defendant, we affirm.

{¶ 4) In July 2000, plaintiff-appellee, Karen
HutTman, initiated divorce proceedings against
defendant in the Franklin County Court of Conunon
Pleas, Division of Domestic Relations. Pursuant to
R.C. 2701.10, the parties agreed to have a retired
judge adjudicate their divorce. Accordingly, on
January 10, 2001, the active Franklin County
Common Pleas Court judge assigned to the case (the
"common pleas judge") entered an agreed entry and
order of referral, signed by both parties' counsel,
referring the matter "in its entirety for trial" to the
retired judge the parties specified (the "retired
judge"). The order also expressly terminated the
matter "on the Court docket as having been referred
to a retired judge."(January 10, 2001 Agreed Entry
and Order of Referral.)

{¶ 5) On April 5, 2001, the retired judge entered a
divorce decree in the matter and, on June 19, 2001,
denied defendant's motion for a new trial. On August
27, 2001, plaintiff filed a motion to refer the matter
"back to the original trial court for further
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proceedings including post decree motions currently
pending."(August 27, 2001 Motion to Refer Matter to
Common Pleas Judge.) Attached to the motion was
an agreement signed by both parties' counsel to have
the retired judge refer the "entire case" back to the
common pleas judge. (August 24, 2001
Memorandum of Agreement.)

{1 61 In accordance with the parties' motion and
agreement, the retired judge entered an order of
reference on September 20, 2001, stating that
"[p]ursuant to R.C. § 2701.10, the patties in this
matter agree and the Court therefore ORDERS that
all pending motions and any future post-decree
matters and proceedings are referred back to the
original trial court [judge]." The retired judge and
plaintiffs counsel signed the order; "submitted but
not returned" was typed on the line for the signature
of defendant's counsel. (September 20, 2001 Order of
Reference.)

(17) hi the meantime, on June 18, 2001, plaintiff
had moved for an order of contempt against
defendant; the common pleas judge set a hearing on
the motion and then continued it. On September 28,
2001, on plaintiffs fiarther motion for defendant to
appear and show cause why he should not be held in
contempt, the common pleas judge entered an order
for defendant to appear before the court on
November 21, 2001. On the date set for the hearing,
defendant moved for a continuance "for [the common
pleas judge] to speak with [the retired judge]." The
common pleas judge granted the continuance over
plaintiffs objection and continued the hearing to
November29,2001.

*2 (181 In an entry dated November 29, 2001, the
common pleas judge noted that she had been unaware
of the retired judge's September 20, 2001 order
referring the case back to her, and further noted that
neither she nor defendant's counsel had signed the
order. Tfie common pleas judge did not note that,
following entry of the divorce decree and denial of
new trial, the parties had signed and filed, a separate
agreement to have the entire case referred back to the
common pleas judge. Apparently believing the retired
judge had jurisdiction over the post-decree
proceedings because defendant's counsel had not
signed the order, the conunon pleas judge then sua
sponte; (1) vacated the September 28, 2001 order for
defendant to appear and show cause, (2) reinstated
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the January 10 order of reference to the retired judge,
and (3) olrlered that "[a]ll pending motions and post
decree matters, previously referred to [the common
pleas judge] by the September 20, 2001 filed Order
of Reference, as well as any future post decree
matters are hereby referred to [the retired judge], by
order of this Court"(November 29, 2001 Entry.) The
parties did not sign the court's order or a separate
agreement to refer the case back to the retired judge,
but both parties signed a motion for continuance for
the stated reason of "transfer of case back to [the
retiredjudge]."

{¶ 9) The record reflects that both parties appeared at
the continued hearing held before the retired judge on
December 10, 2001, where the judge issued a
judgment of contempt against defendant, including
imposition of a 10 day jail sentence, for defendant's
failure to pay plaintiff her share of certain marital
assets. On January 16, 2002, the retired judge entered
a second judgment of contempt against defendant,
with additional jail time imposed, for defendant's
failure to pay plaintiff spousal support and her share
of equity in the marital home as the court had
ordered. In separate judgment entries filed that same
day, the retired judge (1) denied a motion defendant
brought on December 31, 2001 requesting the retired
judge to modify or terminate defendant's spousal
support obligation, and (2) denied a stay of the court's
contempt and asset distribution orders. According to
the record, after the common pleas judge referred the
case back to the retired judge on November 29, 2001,
defendant raised no objections below to the retired
judge's authority to conduqt proceedings or enter any
judgment in the case.

{¶ 10} Upon defendant's appeal and motion for stay,
this court granted defendant a stay of execution of the
January 16; 2002 judgment of contempt, conditioned
on defendant posting a supersedeas bond. In his
single assignment of error, defendant contends the
retired judge lacked jurisdiction to hear the matters
referred to him or to issue orders because the
common pleas judge's November 29, 2001 referral
was procedurally defective.

{¶ 11} More particularly, defendant asserts the
parties agreed to have the retired judge hear and
decide only the divorce proceedings, not the post-
decree proceedings. In support, defendant notes the
parties' signed agreement to the January 10, 2001
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order referring the case to the retired judge, and their Judge, Section 21
written agreement to the September 20, 2001 order,
after the divorce decree had been entered, referring
the post-decree matters and proceedings back to the
common pleas judge. Defendant contends the
common pleas judge's second referral of the case to
the retired judge, on November 29, 2001, was invalid
because the parties did not agree in writing to the
referral as R.C. 2701.10(B)(1) and (2) require.
Defendant claims the retired judge accordingly
lacked jurisdiction to conduct the post-decree
proceedings and to enter the contempt judgments
against defendant. Asserting the contempt judgments
therefore are void and must be vacated, defendant
contends the case should be remanded for further
proceedings to be held before the common pleas
judge.

(¶ 14) In Ohio, R.C. 2701.10(B)(1) expressly
provides that "[t]he parties to any civil action or
proceeding pending in any court of common pleas * *
* unanimously may choose to have the action or
proceeding in its entirety referred for adjudication, or
to have any specific issue or question of fact or law in
the action or proceeding submitted for determination,
to a[retired] jadge of their choosing * **" If the
parties unanimously choose to have such a referral
made to a retired judge, the statute provides that all of
the parties are to enter into a written agreement with
the retired judge that does all of the following:

{¶ 15} "(a) Designates the retired judge to whom the
referral or submission is to be made;

*3 {¶ 12} The conunon pleas judge's referrals to the
retired judge were made pursuant to R.C. 2701.10, a
consensual reference statute that provides a form of
dispute resolution commonly referred to as "private
judging" or "rent-a-judge." Generally, this type of
dispute resolution fuses many aspects of private
dispute resolution found in arbitration with the
judicial authority of the courts. Similar to arbitration,
the parties agree to submit any or all issues in a
pending dispute to a specified private adjudicator,
often a referee or retired judge, and the adjudicator
the parties selected issues a binding decision on the
matters submitted. Also like arbitration, usually the
parties, not the public, pay for the private
adjudicator's services and the various costs associated
with conducting the proceedings.

{¶ 13} Unlike arbitration, however, the private, or
special, adjudicator generally possesses all of the
powers and authority of a sitting judge over the
matters to be determined in the particular case to
which he or she is assigned, including entering
judgment from which an appeal may be made.
Moreover, unlike arbitrators, the selected special
judges are often part of the state court system. See,
gengrally, Private Judging by Consent, .20
Alternatives to High Cost Litigation (2002), 1; Rent-
A-Judges and the Cost of Selling Justice, 44 Duke
L.J. (1994), 166; The Califomia Rent-A-Judee
ExT)eriment: Constitutional and Policv
Considerations of Pay-As-You-Go Courts (1981), 94
Harv.L.Rev. 1592, 1615: 4 American Jurispmdence
2d (2001), Altemative.Dispute Resolution, Rent-A-

{¶ 16} "(b) If a submission is to be made, describes
in detail the specific issue or question to be
submitted;

{¶ 17} "(c) Indicates either of the following:

{¶ 18} "(i) That the action or proceeding in its
entirety is to be referred to, and is to be tried,
determined, and adjudicated by that retired judge;

{¶ 19} "(ii) Indicates that the issue or question is to
be submitted, and is to be tried and determined by
that retired judge.

(120) "(d) Indicates that the parties will assume the
responsibility for providing facilities, equipment, and
personnel reasonably needed by the retired judge
during his consideration of the action or proceeding
and will pay all costs arising out of the provision of
the facilities, equipment, and personnel;

*4 (121) "(e) Identifies an amount of compensation
to be paid by the parties to the retired judge for his
services and the manner of payment of the
compensation."R.C. 2701.10(B)(1).

{¶ 22) R.C. 2701.10(3)(2) provides that "[n]o
referral or submission shall be made to a retired judge
under this section, unless the parties to the action or
proceeding unanimously choose to have the referral
or submission made, enter into an agreement of the
type described in division (13)(1) of this section with
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the retired judge, and file the agreement in
accordance with this division."

(¶ 23} The statute further provides that upon a
referral to a retired judge in accordance with the
statute, the retired judge has all of the powers, duties,
and authority of an active judge of the court in which
the action or proceeding is pending, including
entering judgment in the action or proceeding. R.C.
2701.10(C) and (D). Such a judgment has the same
force and effect, and may be appealed, as if an active
judge of the court entered it. RC. 2701.10D).

(124) For purposes of our analysis, we assume (1)
the January 10, 2001 referral to the retired judge was
limited to adjudication of the parties' divorce and did
not include any post-decree matters relating to the
parties' divorce, and (2) the retired judge's September
20, 2001 transfer of the post-decree proceedings to
the common pleas judge, ordered in accordance with
the parties' separate signed agreement, was proper. In
that context, the case was properly before the
common pleas judge as of September 20, 2001 for
adjudication of any post-decree matters because (1)
the parties did not initially consent to the retired
judge adjudicating any post-decree matters, and (2)
the case was properly referred back to the common
pleas judge after the retired judge's entry of the
divorce decree and denial of new trial. The question
then resolves to whether the retired judge had the
authority, pursuant to R.C. 2701.10, to adjudicate the
post-decree proceedings, including the contempt
proceedings, where (1) the common pleas judge
having jurisdiction over those proceedings transferred
them to the retired judge without the statutorily
required unanimous written agreement of the parties,
but (2) the parties appeared before the retired judge
and acquiesced in his judicial authority without
objection until this appeal.

{¶ 25) An examination of relevant law regarding
arbitration is instructive because R.C. 2701.10, like
similar provisions in arbitration statutes, requires the
parties' written agreement to submit matters in
dispute to a private adjudicator. Cf. R.C..
2701.1O01(1) and (2), and Ohio Arbitration Act,
R.C. 2711.01 and 2711.03. The requirement is based
on the premise that a party cannot be compelled to
have a disputed matter submitted to arbitration if the
party has not so agreed. See Council o Smaller
Enterorises v. Gates, McDonald & Co. (1998), 80
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Ohio St . 3d 661, 665, 687 N.E.2d 1352;St. Yincent
Charity Hospital v. URS Con.sultants, Inc. (1996),
111 Ohio App 3d 791, 793, 677N.E.2d 381, appeal
not allowed, 77 Ohio St.3d 1492, 673 N.E.2d 148.
Indeed, arbitrators derive their authority to resolve
disputes from the parties' agreement to have a matter
arbitrated. Council of Smaller Enterprises, supra.

*5 {¶ 26) Courts in Ohio are generally in accord with
the clear weight of authority in other jurisdictions
holding that a party who allows a dispute to go to
arbitration and voluntarily participates in arbitration
proceedings, without objection or challenge to the
authority, jurisdiction or power of the arbitrator to
resolve a particular dispute, is deemed to have
consented to the. arbitration and is estopped from
contesting the atbitrator's authority after suffering an
adverse arbitration award. See Annotation,
Participation in Arbitration Proceedinas as Waiver of
Obiection to Arbitrability Under State Law (1998),
56 A.L.R.5th 757. In Ohio, see E.S. Gallon Co.
L.PA v. Deutsch (2001), 142 Ohio Ann.3d 137, 754
N.E 2d 291 (holding that a party who voluntarily
participates in a three-day arbitration hearing without
objection is estopped to contest the arbitrator's
authority after an adverse award has issued);
Ormandv v. Mechenbier (1997), 128 Ohio Ap_p.3d
536. 540, 715 N.E.2d 1173 (determining that a party's
failure to object to a trial court's referral of an action
to arbitration until after the arbitrator had entered an
adverse decision "suggests consent to the arbitration
proceedings"); MB. Guran Co. Inc. v. Amsdell

(1983) , 9 Ohio App.3d 201 202, 459 N E.2d
581:Rosser v Hochwalt (1967), 12 Ohio App.2d 129.
131. 231 N.E.2d 334.

(127) Conversely, where a party timely objects to
the submission of a dispute to arbitration, usually as
soon as the party has knowledge of any irregularity in
the appointment of the arbitrator or a lack of
authority in the arbitrator, courts have found that the
party's participation in arbitration proceedings under
those circumstances does not waive the party's right
to subsequently challenge the arbitration of the
matter. Annotation, supra;Teramar Coro. v. Rodier
Corp. ( 1987), 40 Ohio App.3d 39 41, 531 N.E.2d
721 (holding that a party's challenge to an arbitration
panel's jurisdiction, based upon the absence of a
written arbitration clause, is not waived on appeal
where the party repeatedly objected during the
proceedings to the panel's jurisdiction to make an
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arbitration award).

(128) In Citv of Vertnitlion v. Willard Constr. Co.
(July 19, 1995), Lorain App. No. 94CA006008, the
court explained the reasoning of courts in arbitration
cases where the principle of estoppel has been
applied:

{¶ 29) "First, the application of estoppel in such a
case prevents a party from taking two bites of the
same apple, i.e., submitting the case for arbitration
and raising the arbitrator's lack of authority to hear
the issues only in the event that an adverse award is
rendered. Second, by applying estoppel to such a case
a party is prevented from subjecting its opponent to a
costly arbitration procedure only to later assert that
the arbitrator has no jurisdiction over the dispute."

{¶ 30} Here, although the parties agreed in writing to
a continuance to transfer the post-decree proceedings
to the retired judge, the parties did not give the
statutorily required written consent to referring the
post-decree proceedings to the retired judge.
Nevertheless, the record reflects that both parties
appeared before the retired judge in the post-decree
proceedings and did not object below to the retired
judge's assertion of judicial authority over those
proceedings. To the contrary, defendant affirmatively
invoked the retired judge's authority over the post-
decree proceedings when defendant filed a motion on
December 31, 2001, requesting the retired judge to
modify or terminate defendant's previously ordered
spousal supporE obligation to plaintiff. The first time
defendant questioned the retired judge's authority,
power, or jurisdiction over the post-decree
proceedings was in his appeal to this court from the
contempt judgments. Thus, defendant acquiesced in
the retired judge's authority over the post-decree
proceedings until after the judge had entered several
judgtnents adverse to defendant, including the two
contempt judgments at issue here.

*6 {¶ 31} To the extent the common pleas judge's
referral of the'case to the retired judge, without the
written consent of the parties, is analogous to the
submission of a matter to an arbitrator without a
party's consent, the clear weight of authority of
arbitration cases that have decided this question
indicates defendant's participation in the post-decree
proceedings before the retired judge, without
objection to the retired judge's authority in those
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proceedings, waives defendant's untimely challenge,
brought for the first time on appeal, to the retired
judge's authority in the post-decree proceedings.E.S.
Gallon Co.; Ormandy; M.B:" Guran Co.; Rosser,
supra.

{¶ 32} However, we do not rest oy--iecision solely
on that basis. Because a retired judge appointed
pursuant to RC. 2701.10 has the same power and
authority of a sitting common pleas courtjudge as to
the matters to be decided, we must determine whether
the retired judge, whom the common pleas judge
assigned to the post-decree proceedings without the
parties' written consent, had the requisite judicial
authority to enter valid and binding contempt
judgments against defendant.

{¶ 33) Judicial power may be conferred upon a
person or a court only by authority of law, and in the
absence of such authority, a judge cannot delegate his
or her judicial authority. Demereaux v. State (1930),
35 Ohio Apg 418 420 172 N.E 551. However,
where a judge delegates judicial authority under a
color of rigbt but the delegation of authority is
defective, either because the judge lacked the
requisite legal authority to make the delegation or
because of a defect or irregularity in the appointment
procedure, the person to whom the judicial authority
is transferred may become a "de facto" judge, rather
than a "de jure" judge. State ex rel. Witten v.
Ferguson (1947), 148 Ohio St. 702, 708-709, 76
N.E.2d 886.

{¶ 34} A`de jure" judge occupies judicial office
during a constituted term and through a proper and
legal appointment or election. Id. at 707, 76 N.E.2d
886. The common pleas judge in this case is such a
judge. A "de facto" judge is a judicial offrcer
pursuant to an appointment made under some color
of authority, and carries out the functions of the
judicial office with the acquiescence of those who
appear before him or her. Id at 709, 76 N.E.2d
886'Williams v. Banner Buick. Inc . (1989), 60 Ohio
Aop.3d 128 134, 574 N.E.2d 579. See, also, Exparte
Strang (1871), 21 Ohio St. 610 (holding that even
where the power conferred on a person making a
judicial appointment is unconstitutional, the person,
otherwise qualified, performing judicial functions
under such an appointment is a de facto judge, as
having derived judicial authority from one having
colorable authority to make the appointment); State
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ex reF Marshall v. Keller (1967).10 Ohio St.2d 85,
226. N.E.2d 743 (holding that where one derives
appointment to a legally existing office from one
having colorable authority to appoint and performs
the duties of the office with the acquiescence of those
who appear before him until after entry of an adverse
decision, the law validates the officer's acts as a de
facto judge). A "de facto" judge has all the power and
authority of a "de jure" judge, and judicial actions
taken by a "de facto" judge are legally valid and
binding and not subject to collateral attack or to
challenges first raised on appeal. Williams, supra.

*7 {¶ 351 In Williams, the trial judge disquali6ed
himself from the case due to a conflict of interest.
Although the Chief Justice of the Ohio Supreme
Court had sole authority to appoint a substitute judge,
the trial judge appointed an acting judge but did not
journalize an entry of the appointment until after the
acting judge -dismissed the plaintiffs' claim with
prejudice. The appellate court held that the plaintiffs'
decision to proceed without objection to the authority
of the acting judge, and irregularities in his
appointment, waived that error. The court further
held "the acting judge, by having 'colorable'
authority, is deemed a de facto judge with all the
power and authority of a proper de jure judge[,]"
rendering the acting judge's actions legally valid,
binding, and not open to attack on appeal. Id at 134,
574 N.E.2d 579. See, also, Stiess v. State (1921), 103
Ohio St. 33, 132 N.E. 85:Barner v. Barner(1925). 19
Ohio App. 458:Demereaux at 422, 172 N.E. 551.

{¶ 36} While the foregoing suggests the retired judge
acted as a de facto judge in the proceedings below,
defendant contends the issue is more basic and
involves subject matter jurisdiction. Defendant is
correct that, if subject matter jurisdiction to enter the
contempt judgments is lacking, the judgments are
void.-Patton v_ Diemer (1988) 35 Ohio St.3d 68, 518
N E.2d 941, paragraph three of the syllabus. See,
also, Civ R. 12Hll3. Defendant is further correct
that a challenge to a court's subject matter jurisdiction
can be raised for the first time on appeal. Civ.R.
12 H 3; In re Byard (1996), 74 Ohio St.3d 294,
296, 658 N.E.2d 735. As this court noted in In re
Kerrv Ford, Inc. (1995), 106 Ohio Anu3d 643, 651,
666 N.E.2d 1157:

(137) "It is well settled that lack of subject-matter
jurisdiction may be raised at any stage of the
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proceedings. Parties may not, by stipulation or
agreement, confer subject-matter jurisdiction on a
court or administrative body where such jurisdiction
does not otherwise exist. Further, '[i]t is a
fundamental proposition that just as parties cannot
confer subject matter jurisdiction by consent, subject
matter jurisdiction cannot be acquired based upon a
theory of estoppel or waiver arising from the acts of
the parties or their agents.' " (Citations omitted.)

(¶ 38} Here, contrary to defendant's assertion, the
parties' consent does not confer subject matter
jurisdiction on the retired judge. Rather, the
statute,R.C. 2701.10, in accordance with Section
4(B) Article IV, Olrio Constitution, confers broad
subject matter jurisdiction on a retired judge who is
appointed to the legally existing office to adjudicate
"any civil action or proceeding pending in any court
of common pleas."Moreover, the statute provides
that, as to a particular assigned case, the appointed
judge is vested with the same jurisdiction and power
over the matters the parties submitted as a sitting
common pleas judge. R.C. 2701.10. The parties'
consent is limited to: (1) whether a retired judge will
be appointed as a special judge, in place of the
common pleas judge, in the civil action or
proceeding, and (2) the scope of the matters to be
submitted to and decided by the retired judge during
his or her assignment to the case over which the
judge has subject matter jurisdiction by virtue of the
statute.

*8 {¶ 39} Subject matter jurisdiction is only one
form of jurisdiction.State v . Swiger (1998). 125 Ohio
App .3d 456, 462 708 N .E.2d 1033•Bureau of
Suvport v. Brown (Nov. 6 2001) Carroll A-pp No
00APO742.See, also, State v. Parker, 95 Ohio St.3d
524. 529, 769 N.E.2d 846, 2002-Ohio-2833."Subject
matter jurisdiction defines the power of the court
over classes of ca.res it may or niay not
hear."(Emphasis added.) State e.x rel Wrieht v.

Griffen (July 1 . 1999). Cuvahoaa App. No.
76299.See, also, Swiger at 463, 708 N.E.2d 1033,
agreeing with In the Matter of Waite (1991). 188
Mich Auo 189 199-200 , 468 N. W 2d 912 , 917.
Subject matter jurisdiction focuses on whether the
court is the proper forum to hear the class of cases
within which a particular case falls, such as common
pleas court, municipal court, or juvenile court. Swirer
at 462, 708 N:E.2d 1033.
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(1401 In contrast, jurisdiction of the particular case,
otherwise referred to as the "exercise" of jurisdiction,
is the trial court's authority to decide a particular
case within the class of cases within its subject matter
jurisdiction. Id; Griffen; Brown. Compliance with
statutory requirements or procedural prerequisites are
components of a court's exercise of jurisdiction.State
v. Wilfong (Mar. 16. 2001). Clark App. No.2000-CA-
75:Swieer at 462-463, 708 N.E.2d 1033;Griffen,
supra."It is only when the trial court lacks subject
matter jurisdiction that its judgment is void; lack of
jurisdiction of the particular case merely renders the
judgment voidable."Swiger at 462, 708 N.E.2d 1033.
In accord, Brown; Wifong; State v. Filiae2i (1999),
86 Ohio St.3d 230, 240, 714 N.E.2d 867.

(1411 A Califomia court has held that a trial court's
assignment of a matter to a referee without first
obtaining the statutorily required written consent of
the parties to make the referral is not a component of
subject matter jurisdiction. Jovine v. FHP Inc
(1998) 64 Ca1.AppAth 1506, 1527, 76 Ca1.Rutr.2d
322, 337, fn. 26. Thus, such an assignment was
deemed merely voidable, not void. Jovine, supra.

{¶ 42) Similarly, courts in Ohio have held that a
judgment entered in a case by a judge who is
improperly assigned, or transferred, to a case by
another judge without proper authority, is merely
voidable, not void, on a party's timely objection.
Berger v. Berger (1981), 3 Ohio App.3d 125, 130,
443 N.E.2d 1375 certiorari denied(1982), 459 U.S.
834, 103 S.Ct. 76, 74 L.Ed.2d 74;Abood v. Nemer
(June 28 , 1995), Summit App . No. 16877.Thus,
where parties having knowledge of a judge's
improper assignment appear in proceedings before
the judge without raising the issue of an improper
trausfer to or assignment of the judge until after an
adverse judgment is entered, courts in Ohio have held
that any issue regarding the improper assignment of
the judge is waived on appeal. Id;Bolinz v. yalecko
(Feb 6, 2002), Sununit App. No. 20464 (ltolding that
a party's objection presented on appeal to an
itnproper assignment of a case to a retired judge is
waived where the parties filed motions indicating the
name and status of the retired judge and appeared
before the judge for several hearings without
objection until the appeal). See, also, White v. Summit

Ctv. (2000), 138 Ohio App.3d 116. 740 N.E.2d 688.

*9 (143) The court in Berger explained that "any
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party objecting to reassignment must raise that
objection at the first opportunity to do so. If the party
has knowledge of the transfer with sufficient time to
object before the new judge takes any action, that
party waives any objection to the transfer by failing
to raise that issue on the record before the action is
taken. If the party first learns about the transfer after
action is taken by the new judge; the party waives
any objection to the transfer by failing to raise that
issue within a reasonable time tliereafter. The
definition of a reasonable time may well be
controlled by the tnne limits for motions for
rehearing, reconsideration, or a new trial."Id at 131
443 N.E.2d 1375.

{¶ 44} Here, the common pleas judge, who properly
had jurisdiction over the post-decree proceedings,
transferred judicial authority on November 29, 2001
to the retired judge. The transfer was not made in
accordance with the requirements of R.C. 2701.10, as
the parties' written consent to the referral was not
obtained. The common pleas judge's failure to
comply with the statutory requirements in referring
the case resulted in the referral being made not with
actual authority provided under R.C. 2701.10, but
only with color of authority. Stiess; Demereaux.Thus,
the common pleas judge's referral of the case to the
retired judge constituted an erroneous exercise of the
judge's jurisdiction, rendering the November 29,
2001 order of referral voidable, not void, on timely
objection to the referral. Berger; Boling; Abood,
supra.

{¶ 45} Because the retired judge assumed and carried
out the functions of the special judicial office with
the acquiescence of defendant during the post-decree
proceedings, the retired judge became a de facto
judge in the proceedings with all the power and
authority of a judge appointed in accordance with the
lawfixl authority of R.C. 2701_10. Williams; Stiess;
Keller, supra. Defendant is estopped from raising his
untimely challenge because lte waited until he
suffered adverse judgments to challenge the retired
judge's authority in the post-degree proceedings.
Berger; Aboocl supra. Accordingly, the retired
judge's contempt judgments entered against
defendant are valid and binding and are affirmed.

Judgment affirmed.

GLASSER2^. and BOWMAN JJ., concur.
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FN* GLASSER, J., retired, of the Sixth
Appellate District, assigned to active duty
iunder authority of Section 6(C), Article IV,
Ohio Constitution.

Ohio App. 10 Dist.,2002.
Huffman v. Huffinan
Not Reported in N.E.2d, 2002 WL 31466435 (Ohio
App. 10 Dist.), 2002 -Ohio- 6031
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