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STATEMENT OF FACTS

On June 5, 2005, Shardai Burt, age 13, was arrested and cliarged with the delinquency

offenses of obstructing official businessi and disorderly conduct2, both n-iisdemeanor criminal

offenses if committed by an adult.3

Burt pleaded true to both charges, and the court accepted her plea and found her to be a

delinquent child 4 On July 14, 2005, instead of ordering incarceration or probation, the court

placed Burt on comniunity control in the fonn of a good behavior order in the home, at school,

and in the community, to attend school (absent a medical excuse), and to coinplete mediation (if

not already completed).5

1. Burt's 15rst violation of a prior court order adiudication

The court gave Burt the opportunity to show her parents, the community, and the court

that she had learned her lesson and no longer needed court involvement in her life. But over the

next couple of months, Burt refttsed to follow the court's orders. She continuously left home

without pertnission and often stayed away for days at a time with her whereabouts unknown.

Obviously, Burt's actions were dangerous for a thirteen year-old girl and indicated that the court

needed to graduate its sanctions in order to ensure Burt's safety and meet its goal of

rehabilitation. Burt's actions were reported to the court, and on October 24, 2005, a juvenile

court intake officer filed a violation of a prior court order (VPCO) complaint alleging that Burt

1 See R.C. 2921.31; a misdemeanor of the second degree criminal offense if committed by an
adult.
2 See R.C. 2917.11(A); a misdemeanor of the fourth degree criminal offense if committed by an
adult.
3 b2 re Burt, Stark App. No. 2006-CA-00328, 2007-Ohio-4034, ¶2.
4 Id. at ¶2.
5 Id. at ¶2.
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violated the court's orders given on July 14, 2005 in violation of R.C. 2152.02(F) (2).6

Specifically, the complaint alleged that Burt was leaving home without peimission, staying out

all night, and had left for school and did not return until a couple days later, with her

whereabouts being unknown.7 Burt did not object to the court's authority to proceed with a

VPCO complaint. Instead, Burt pleaded tnie to the charge, and the court accepted her plea and

found her delinquent.8 The court again decided against incarcerating Burt, instead placing her on

community control in the form of a good behavior order at home, at school, and in the

community, mandatory school attendance (except for a medical excuse); ten (10) hours of

community service to be performed within twenty (20) days; continued counseling at Quest9; and

the court graduated its community control sanction to now include probation. The court also

imposed a curfew (home by 7:00 p.m. each night, unless accompanied by an adult).10 Brut did

not object to the court's dispositional orders arising out of her VPCO delinquency adjudication.

Nor does Burt now challenge the validity of the court's orders.

2. Burt's second VPCO

For the next several months, a juvenile court probation officer attempted to work with

Burt, but she continued to thumb her nose at her parents, her probation officer, and the juvenile

court. In September of 2006, Burt's probation officer filed a VPCO complaint for Bmt's

repeated violations of the court's comnninity control sanctions, including conditions of her

6 Id. at ¶3.
' Id. at ¶3.
$ Id. at ¶3.
9 Quest Recovery and Prevention Services. See http://www.questrecoveryservices.com. (last
visited 5-22-08). Quest's mission is to reduce the misuse of and addiction to alcohol and other
dnigs through a variety of prevention programs. Id. at ¶3.
10 Id. at ¶3.
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probation in violation of R.C. 2152.02(F) (2).11 Specifically, the complaint alleged that Buit, age

14 at the time, left her home without her parents or her probation officer's permission, and stayed

away for the weekend.'Z This case arises from Burt's second VPCO complaint.

Prior to trial, Burt nioved to dismiss the complaint on the ground that the complaint did

not allege a valid delinquency charge.13 According to Burt, a VPCO is not a delinquency charge

provided by statute; thus the court did not have jurisdiction to proceed.14 Burt argued that the

proper course of proceedings would have been to charge her with violation of her probation and

to file a motion to revoke or niodify her probation.15 The Magistrate took Burt's motion under

advisenient.16 At the pretrial hearing, the Magistrate overniled Burt's motion to dismiss and Burt

requested a court trial.17 The Magistrate specifically ruled:

"Motion to dismiss is denied. Court believes R.C. 2152.02(F) (2)
permits the court to proceed with a violation of court order
complaint. This court does not agree with reasoning set forth
within the brief submitted by the juvenile. Cotwt supports the
state's position opposing the motion to dismiss."1$

Burt then filed an objection to the Magistrate's decision with the assigned Judge and

requested the Magistrate's denial of the motion to dismiss be set aside. The Judge heard oral

argument on October 10, 2006 and overruled Burt's objection.19 At the court trial, Burt pled true

to VPCO without waiving her right to appeal the jurisdictional and constitutional issues.20 The

Magistrate imposed court placement, remanding Burt to the Juvenile Attention Center until

" Id. at ¶4.
12 Id. at ¶4.
13 Id. at ¶5.
14 Id. at ¶5.
15 Id. at ¶5.
16Id. at¶5.

Id. at ¶5.
Id. at ¶6.

19 Id. at ¶7.
20 Id. at ¶7.
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placement available, with placement to begin as soon as a bed was available?1 In imposing the

disposition, the Magistrate noted Burt's continued recalcitrant behavior:

"Juvenile has been on probation for 11 montlis; little improvement-
still disrespectful; not cooperative; Reasonable efforts were made
to prevent the need for placement. The juvenile's continued
residence or return to the home would be contrary to the juvenile's
best interest and welfare."22

Burt again filed an objection to the Magistrate's decision and stipulated to waiving oral

argument.23 The Judge overruled the objection.24 Burt appealed the judge's decision to the Fifth

District Court of Appeals.25

As a result of Burt's second VPCO adjudication, the juvenile court ordered Burt into a

court placement facility called the Residential Treatment Center (RTC).26 At the time of her

disposition, there were no beds available at RTC, so the court remanded Burt to the detention

center until a bed became available?7 Based upon Burt's history of running and violating court

orders, the juvenile court did not believe it was it Burt's best interest to be released to the

community.28 After Burt had been in detention for approximately sixty days, the juvenile court

held a hearing to review Burt's placement status.29 The cotu-t determined that a bed would not be

available until after Burt's ninety day detention period had ended, so the court ordered that Burt

Z1In re Burt, Stark County Court of Common Pleas (Family Court Division) Case No. 2006-

JCR-3114.
22 Id. at (Appendix, hereinafter App. at A).
23 In re Burt, Stark App. No. 2006-CA-00328, 2007-Ohio-4034, ¶8.
24 Id. at ¶8.
ZS Id. at ¶9.
26 In re Bacrt, Stark County Court of Common Pleas (Farnily Court Division) Case No. 2006-
JCR-3114. (App. A). The Residential Treatment Center is not a group home as Burt contends,
instead it is a comprehensive program that focuses on the rehabilitation of a delinquent child
through various services including anger management counseling, drug treatment, and life skills.
27 Id. at (App. A).
28 Id. at (App. A).
29 Id. at (App. B).
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was to be released on her ninetietli day on electronically monitored house arrest mitil a court

placement bed was available, then she was to report to RTC 30 Burt was eventually placed into

the RTC program.31

3. Fifth District Court of Appeals opinion

A. VPCO is a delinguencV offense uader R.C. 2152.02

In rejecting Burt's claim that there is no statutory authority to proceed with a violation of

a prior court order complaint in Ohio, the Fifth District found that R.C. 2152.02 defines a

delinquent child as one who disobeys a court order, and that the penalties for a violation of R.C.

2152.02(F) (2) are the dispositions available for delinquent children pursuant to disposition

section R.C. 2152.19.32 Additionally, the Fifth District held that a juvenile court has the inherent

power to enforce its lawful court orders without regard to R.C. 2152.02.33

B. VPCO is not a status offense

The Fifth District rejected Burt's argument that charging ajuvenile with a delinquency

offense for violating a court order is iinproper, especially if the basis of the violation would

otherwise result in an unruly status offender charge.34 Burt essentially argued that the court

should have ignored the fact that slie was given court orders that prohibited the acts she

committed. The Fifth District found that it was Burt's repeated doing of acts that she had been

commanded not to do that caused her to be found delinquent, not the acts tliemselves.3s

30 Id. at (App. B).
31 Id.
32 In re Burt, 2007-Ohio-4034, ¶32-1[33.
33 Id. at ¶32.
34 Id. at ¶58-59.
3s Id, at ¶31.
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Specifically, the Fifth District pointed out that Burt was not simply disobeying her parents by

mmning away from home, her actions were a direct violation of the court's previous orders.3v

C. Burt's procedural due process riehts were not violated

Additionally, the Fifth District found that Burt's procedural due process rights were not

violated.37 Specifically, the Court found that Burt was notified in writing of the conduct that was

alleged to be in violation of R.C. 2152.02(F) (2), filed Septeniber 18, 2006.38 At all times during

the case, Burt was represented by counsel.'9 The juvenile court infornied Burt of her right to a

trial in which the State would have to prove the allegations beyond a reasonable doubt.40 The

court fiirther explained to Burt her right to remain silent or to testify; to subpoena witnesses; and

to cross-examine the state's witnesses.41 The court also explained the possible dispositions

should Burt admit the violation or be found delinquent after the trial.42

D. Burt was not harmed when State of Ohio proceeded with VPCO

The Fifth District found that Burt was subject to the same dispositional alternatives

whether the action was filed as a revocation of probation or as a VPCO.43 Detention was

permissible because VPCO is a delinquency offense, and because Burt's original adjudication

was as a delinquent child, not a status offender.44 Additionally, the Fifth District pointed out that

36 Id. at ¶31.
37 Id. at ¶51.
38 Id. at ¶51.
39 Id. at ¶51.
40 Id. at ¶51.
41 Id. at ¶51.
42 Id. at ¶51.
43 Id. at ¶47.
44 Id. at ¶47.
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because Burt was originally adjudicated delinquent, her subsequent adjudications for VPCO did

not transform a status offencler into a delinquent.45

On January 23, 2008, this Court accepted Burt's case for review.46

45 Id. at ¶58.
46 In re Burt, 116 Ohio St.3d 1473, 2008-Ohio-153, 879 N.E.2d 782.
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ARGUMENT

FIRST PROPOSITION OF LAW

Ms. Burt's violation of a prior court order adjudication was properly
charged as a delinquency offense under R.C. 2152.02(F) (2), and thus Ms.
Burt's constitutional right to due process under the Fifth and Fourteenth
Amendments to the United States Constitution were not violated.

SECOND PROPOSITION OF LAW

Filing a new charge against a juvenile probationer for violation of a prior
court order under R.C. 2152.02(F) (2) does not violate the juvenile's
constitutional right to due process under the Fifth and Fourteenth
Amendments to the United States Constitution.

1. Introduction

This case involves a juvenile court that did everything in its power to help and

rehabilitate a delinquent juvenile, while the juvenile put her own safety at risk by thumbing her

nose at the court's efforts. What this case doesn't involve is a juvenile court arbitrarily

punishing a juvenile for engaging in problematic teenage behaviors like arguing with parents, not

completing household cliores, or failing to complete a homework assignment.

Juveniles are assumed to be under the control of their parents, and if parental control

fails, the state must play its role as parent.47 On June 5, 2005, Shardai Burt, age 13, was an•ested

and charged with the delinquency offenses of obstructing official business48 and disorderly

conduc0°y, both misdemeanor criminal offenses if committed by an adult. That day, the State of

Ohio stepped into its parental role over Burt after she exhibited a lack of respect for her parents

47 Schall v. Martin (1984), 467 U.S. 253, 263, 104 S. Ct. 2403, 81 L.Ed.2d 207.
48 Id. at ¶2.
41 Id. at ¶2.
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and the police officers who showed up to quell her disorderly behavior.50 Burt's repeated

violations of the court's orders over the next several montlis hanipered the court's rehabilitation

efforts and put Burt's safety at risk. Burt's delinquent actions ultimately led to her placement in

a court-ordered residential treatment facility.5 1

Because Burt's arguments present similar issues, the State of Ohio will address them

together.

2. Standard of Review

Burt argues that R.C. 2152.02(F) (2), the definition section for a delinquent child, does

not provide the statutory authority to proceed with a VPCO complaint. Burt also argues that

when a probation violation is alleged, R.C. 2152.02(F) (2) does not provide the statutory

authority to proceed with a new charge for VPCO. Because these issues require the

interpretation of statutory authority, which is a question of law, this Court's review is de novo 52

Burt claims that her adjudications for VPCO violated her due process rights, therefore this Court

reviews her claims under the fundamental fainiess standard.53

3. VPCO is a delinquency offense

Burt's argument that there is no statutory authority in Ohio for filing a VPCO complaint

is without merit. A juvenile who violates a court order meets the definition of a delinquent child

in Ohio. The definition of a delinquent child is set fortli in Ohio Revised Code Section

2152.02(F):

"Delinquent child" includes any of the following:

50 Id, at ¶2.
" (App. atB).
52 State v. Consilio, 114 Ohio St.3d 295, 2007-Ohio-4163, 871 N.E.2d 1167, ¶8.
53 See In re CS., 115 Ohio St.3d 267, 2007 -Ohio- 4919, 874 N.E.2d 1177.
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(1) Any child, except ajuvenile traffic offender, who violates any
law of this state or the United States, or any ordinance of a political
subdivision of the state, that would be an offense if committed by
an adult;

(2) Any child who violates any lawful order of the court made
under this chapter or under Chapter 2151. of the Revised Code
other than an order issued under section 2151.87 of the Revised
Code;

When an adult violates a lawful court order, it is treated as a criminal offense under R.C.

2705.02. R.C. 2705.02 states in relevant part:

"A person guilty of any of the following acts may be punished as
for a

"(A) Disobedience of, or resistance to, a lawful writ, process,
order, rule, judgment, or command of a court or officer..."

Therefore, when a juvenile violates a lawful court order, the juvenile is also delinquent

for committing an act that would be a criminal offense if committed by an adult. Thus, R.C.

2152.02(F) (1) and (2) provide the statutory authority for the filing of a delinquency coniplaint

for VPCO.

As a court of common pleas, a juvenile court lias the inherent power to punisli a

contemptuous refusal to comply with its order by imposing appropriate sanctions without regard

to any statutory grant of such power.54 The contempt power is a bedrock principle of the

American legal system.

"The power to punish for contempts is inherent in all courts; its
existence is essential to the preservation of order in judicial
proceedings, and to the enforcenient of the judgments, orders, and
writs of the courts, and consequently to the administration of
justice. The monient the courts of the United States were called

54In re Burt, 2007 Ohio 4034 at ¶32, citing to Harr°is v. fiarris (1979), 58 Ohio St.2d 303, 307,
12 0.0.3d 291, 390 N.E.2d 789.
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into existence and invested with jurisdiction over any subject, they
became possessed of this power."s5

Additionally, courts have traditionally been viewed as having very broad authority to use

contempt proceedings to vindicate the authority of the court.s6

In the adult context, sentences for criminal contempt are punitive in nature.57 The goal of

juvenile court dispositions is not to punish, but to hold juveniles accountable for their actions,

with a focus on their rehabilitation and development as productive members of society.58 R.C.

2152.01(A) states the puiposes of delinquency dispositions:

(A) The overriding purposes for dispositions under this chapter are
to provide for the care, protectiou, aud mental and physical
development of children subject to this chapter, protect the
public interest and safety, hold the offender accountable for the
offender's actions, restore the victim, and rehabilitate the
offender. These purposes shall be achieved by a system of
graduated sanctions and services.

The juvenile court's conteinpt power prevents juveniles from ignoring the court's

rehabilitation efforts with impunity. For the juvenile justice system to be successful, juveniles

must heed the orders from the bench, and if they fail to do so, there must be consequences. R.C.

2152.19 provides the consequences for such delinquent behavior. Because VPCO is a

delinquency offense that carries with it the possibility of incarceration, the State of Ohio has the

burden of proving VPCO beyond a reasonable doubt.59 Additionally, the Ohio Rules of

Evidence apply to the adjudicatory hearing for a VPCO.60

55 Exparte Robinson (1873), 86 U.S. 505, 510, 22 L.Ed. 205, 19 Wall. 505.
56 Denovchek v. Board of Thnnbull Cty. Conrmrs. (1988), 36 Ohio St.3d 14, 520 N.E.2d 1362.
57 In re Bzirt, 2007 Ohio 4034 at ¶31.
S$ See R.C. 2152.01(A)
59In re Winship (1970), 397 U.S. 358, 90 S.Ct. 1068, 25 L.Ed.2d 368.
bo Evid. R. 101.
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In 1989, this Court was.presented witli a case that involved the application of the Ohio

Revised Code section defining a delinquent child.61 In In re Trent, this Court dismissed the

appeal, which was accepted to review the delinquency adjudication of a juvenile for escape from

a shelter care facility.62 Burt attempts to take comfort in Justice Craig Wright's dissent from the

dismissal of the appeal as improvidently granted. In In re Trent, the juvenile was ordered into a

shelter care facility as a result of being unruly for ruwming away from what Justice Wright

deemed a "clearly abusive home situation".63 Justice Wright took issue with the so-called

"bootstrapping" of an unruly status offense into a delinquency charge as a result of the juvenile's

escape from the shelter care facility.64 Perhaps most importantly for purposes of this case,

Justice Wright acknowledged that a juvenile cannot ignore or disobey a court order, and such

violation may be the basis for a delinquency adjudication:

"Court orders should not be ignored with impunity by children,
and violation of a court order may be the basis for a finding of
delinquency. R.C.2151.02(B)"6s

Although acknowledging that the court did have the authority to proceed with a

delinquency adjudication under the definition section for delinquent child, Justice Wright

expressed that the court's contempt power should not have been utilized under the specific facts

of In re Trent:

"However, the contempt powers of a court sliould not be invoked
quickly in this context and a status offender who has departed a

61 La re Trent (1989), 43 Ohio St.3d 607, 539 N.E.2d 630.
62 Id. at 630.
63 Id. at 631.
ba Id. at 632.
155 Id. at 632. At the time of Trent in 1989, the applicable statute that defined delinquent child
was R.C. 2151.02. The statute was repealed in 2002 and replaced by the current version of R.C.
2152.02.
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shelter on one occasion should not be given the "taint" of
criminality and adjudicated or treated as a juvenile delinquent."66

The facts that concerned Justice Wright are not present in this case.

2. Burt was never a status offender

Burt's first contact with the juvenile court was not a result of "unnily" behavior; instead

she was adjudicated ajuvenile delinquent by reason of committing the offenses of obstiucting

official business and disorderly conduct.67 Having previously been adjudicated delinquent, the

VPCO adjudication that gives rise to this case did not transfoim a status offender into a

delinquent child.68 Burt achieved the "taint" of criininality by way of her delinquent actions.

The legislative policy of discouraging the incarceration of status offenders was not invoked in

this case because Burt was a delinquent child.69

Burt contends that charging a juvenile with a delinquency offense for violating a court

order is improper, especially if the basis of the violation would otherwise result in an unruly

status offender charge.70 Buit essentially argues that the juvenile court should ignore the fact

that she was given prior court orders that prohibited the acts she committed. The Fifth District

correctly found that it was Burt's repeated doing of acts that she had been commanded not to do

that caused her to be found delinquent, not the acts themselves, therefore an unruly charge would

not have been appropriate.'1

Burt's contention that an unnily status offender complaint should have been filed in this

case conflicts with her position that the definition section of R.C. 2152.02 does not provide

" Id. at 632.
67 In re Burt, 2007 Ohio 4034. ¶2.
69 In re Burt, 2007 Ohio 4034. ¶58.
69 Id. at ¶58.
70 Id. at ¶16.
'1 Id. at ¶31.
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statutoiy authority to proceed with a VPCO complaint.7z An uniuly status offender complaint is

filed under the definition section for uniuly child, specifically, R.C. 2151.022. Burt failed to cite

to the definition section for an unruly child when making her argument.

A. The purpose of R.C. 2151.022

R.C. 2151.022 gives the juvenile court the ability to exercise jurisdiction over a juveuile

who has not been given prior court orders and has committed an act that would not be a criminal

offense if committed by an adult. Pursuant to Rlile 10(A) of the Ohio Rules of Juvenile

Procedure, a parent, guardian, teacher, police officer, or any person with knowledge that a

juvenile appears to be uni-uly may file an unruly status offender complaint in the juvenile court

that has jurisdiction over the juvenile. R.C. 2151.022 defines an unruly child as:

(A) Any child who does not submit to the reasonable control of
the child's parents, teachers, guardian, or custodian, by reason
of being wayward or habitually disobedient;

(B) Any child who is a habitual truant from school and wlio
previously has not been adjudicated an unruly child for
becoming an habitual tntant;

(C) Any child who behaves in a manner as to injure or endanger
the child's own health or niorals or the health or morals of
others;

An unntly adjudication allows the juvenile court to step in and provide assistance to the

juvenile by way of court orders designed to prevent the juvenile from continuing down a

wayward path and putting services in place to achieve that goal. R.C. 2151.354 outlines the

dispositional orders available after uniuly adjudications, including community control sanetions

like probation, suspension of the juvenile's drivers license, community service may be ordered,

or the juvenile may be placed in a detention facility for no longer than twenty-four (24) hours.

72 Id. at ¶17.
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R.C. 2151.354(A) (6) indicates that the juvenile court may graduate the sanction to use

delinquency dispositions if a juvenile fails to heed the court's prior orders and efforts at

rehabilitation:

"If, after making a disposition under division (A)(1), (2), or (3) of
this section, the court finds upon further bearing that the child is
not amenable to treatment or rehabilitation under that disposition,
make a disposition otherwise authorized under divisions (A)(1),
(4), (5), and (8) of section 2152.19 of the Revised Code that is
consistent with sections 2151.312 and 2156.56 to 2151.61 of the
Revised Code."

R.C. 2151.354(A) (6) demonstrates that a juvenile's rehabilitation must be pursued using

a system of graduated sanctions by allowing delinquency dispositions for unnily behavior.

Burt's original adjudication as a delinquent child showed the State of Ohio, and the juvenile

court, that Burt was not amenable to unruly status offender dispositions. Burt's continued refusal

to follow those delinquency dispositional orders further cemented that fact.

3. Burt's Due Process Riehts were not violated

In 1967, the United States Supreme Court held that due process of law requires that in a

juvenile delinquency proceeding where a juvenile may be committed to a state institution, many,

if not most, of the rights afforded to adult criminal defendants must be afforded to a juvenile.73

Specifically, the Court held that a juvenile's rights included the right to written notice of a

specific charge, the right to counsel, the right to confrontation, and the privilege against self-

incrimination.74 The United States Supreme Court, in the case of In re Winship,'s held that

juvenile delinquency must be proven beyond a reasonable doubt.

73 In re Gault (1967) 387 U.S. 1, 30, 87 S.Ct. 1428, 18 L.Ed.2d 527.
" Id. at 31-56.
75In re Winship (1970), 397 U.S. 358, 90 S.Ct. 1068. 25 L.Ed.2d 368.
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In this case, Burt was accorded all of the due process rights required in a juvenile

delinquency proceeding. Burt was notified in writing of the conduct that was alleged to be in

violation of R.C. 2152.02(F) (2), filed September 18, 2006.76 At all times during the case, Burt

was represented by counsel.'7 The juvenile court infornied Burt of her right to a trial in which the

State would have to prove the allegations beyond a reasonable doubt.78 The court further

explained to Burt her right to remain silent or to testify; to subpoena witnesses; and to cross-

examine the state's witnesses.'9 The court also explained the possible dispositions sliould Burt

admit the violation or be found delinquent after the trial.80

Burt's argument that her due process rights were violated because the VPCO complaint

did not state an offense level is witliout merit. Burt's assertion that VPCO is treated as a

misdemeanor of the first degree is also incorrect. The VPCO is treated as a delinquency

offense$'; upon adjudication, the delinquent juvenile is subject to the dispositional alternatives

listed under R.C. 2152.19. In Ohio, the dispositional orders for misdemeanor delinquency

adjudications are the san7e regardless of the level of the misdemeanor offense.8z Thus, the level

of the misdenieanor in juvenile cases in Ohio is irrelevant for notice and disposition purposes.

Further, the Ohio Rules of Juvenile Procedure do not require that a misdemeanor

delinquency complaint include the level of the alleged offense. Juv. R. 10 (B) outlines the

requirements for the filing of a juvenile delinquency or unruly status offender complaint:

The complaint, which may be upon information and belief, shall
satisfy all of the following requirements:

76 Lz re Burt, 2007 Ohio 4034 at ¶51.
77 Id. at ¶51.
'8 Id. at ¶51.
'9 Id. at ¶51.
80 Id. at ¶51.
$' See R.C. 2152.02
82 See R.C. 2152.19.
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(1) State in ordinary and concise language the essential facts that
bring the proceeding within the jurisdiction of the court, and in
juvenile traffic offense and delinquency proceedings, shall
contain the numerical designation of the statute or ordinance
alleged to have been violated;

(2) Contain the name and address of the parent, guardian, or
custodian of the child or state the narne or address as unknown;

(3) Be made under oath.

The complaint in this case meets all of the Juv. R. 10 (B) requirements.83

Burt's contention that she was held for longer than ninety days on her second VPCO

adjudication is incorrect. As a result of Burt's second VPCO adjudication, the juvenile court

ordered Burt into a court placement facility called the Residential Treatment Center (RTC).84 At

the time of her disposition, there were no beds available at RTC, so the court remanded Burt to

the detention center until a bed became available.85 Based upon Burt's history of rvnning and

violating court orders, the juvenile court did not believe it was it Burt's best interest to be

released to the connnunity.86 After Burt had been in detention for approximately sixty days, the

juvenile court held a hearing to review Burt's placement status.87 The court determined that a

bed would not be available until after Burt's ninety day detention period had ended, so the court

ordered that Burt was to be released on her ninetieth day on electronically monitored house arrest

83 In re Burt, 2007 Ohio 4034 at ¶4.
84 In re Burt, Stark County Court of Comnron Pleas (Family Court Division) Case No. 2006-

JCR-3114. (App. at B).
85 (App. at A).

(App. at A).
87 (App. at B).
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until a court placement bed was available, then she was to report to RTC.88 Burt was eventually

placed into the RTC program.89

A. The State of Ohio's decision to pursue a VPCO adludication for a probation
violation accommodates the purposes of the juvenile justice system within the
due process framework of fundamental fairness.

In Schall v. Mai-tin, the United States Supreme Court recognized that the due process

clause applies to juvenile proceedings, but the Court noted that the state's interest in promoting

the welfare of child makes a juvenile proceeding fundamentally different from an adult criminal

trial.90 In Schall, the Court upheld the constitutionality of a New York juvenile statute that

authorized pretrial detainment of juveniles 91 In reaching its conclusion, the Schall Court

analyzed the New York statute in two steps 92 First, the Court analyzed whether the pretrial

detention of an alleged delinquent juvenile served a legitimate state objective, and whether

detention was iinposed to punish or is rationally related to another purpose and is not excessive

in relation to that purpose.93 Second, the Court analyzed whether the procedural safeguards

contained in the statute were adequate to authorize pretrial detention 94

The two-step analysis set forth in Schall is the test for fundamental fairness 95 The

United States Supreme Court explained that due process has never been, nor may it ever be,

precisely defined.96 The Court reasoned that the phrase `due process':

88 Id.
89 Id.
9o Schall, 467 U.S. at 263.
9' Id. at 283.
92 Id. at 263-264.
93 Id.

94 Id.
9s Id.
96 In re C.S., 2007 -Ohio- 4919 at ¶80 (citing Cafeteria & Restaurant Workers Union v. McElroy
(1961), 367 U.S. 886, 895, 81 S.Ct. 1743, 6 L.Ed.2d 1230).
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"expresses the requirement of `fundamental fairness,' a
requirement whose meaning can be as opaque as its importance is
lofty. Applying the Due Process Clause is therefore an uncertain
enterprise which must discover what `fundanental fairness'
consists of in a particular situation by first considering any relevant
precedents and then by assessing the several interests that are at
stake.i97

In 1991, the Court of Appeals of Wisconsin upheld the Constitutionality of a statute that

provided sanctions when a juvenile delinquent violated dispositional orders.98 The court

analyzed the statute using the two-step due process analysis set out in Schall.99

In evaluating the State of Oliio's decision to file VPCO charges against Burt for violating

her court-ordered probation conditions, this Court should use the Schall two-step due process

analysis.10° In this case, the State of Ohio's objective in filing VPCO charges was not to punish

Burt, bnt to save her from herself. During her involvement with the juvenile court, Burt was

between 13 and 14 years old, clearly not old enough to provide for herself or make the types of

decisions she was consistently making. Additionally, the State of Ohio and the juvenile court

were concerned about Burt's lack of rehabilitation and blatant disregard for all forms of

authority, including her parents, police officers, her probation officer, and perhaps most

troubling, the juvenile court. In order to promote Burt's safety and well being, and in

compliance with R.C. 2152.19, the juvenile court graduated Burt's sanctions each time she came

back before the court.

The court's decision to order Burt into court placement at the Residential Treatment

Center was not an excessive disposition considering Burt's continued delinquent behavior and

9' Id. (quoting Lassiter v. Dept. of Social Servs. ofDurhani Cty., North Carolina (1981), 452
U.S. 18, 24-25, 101 S.Ct. 2153, 68 L.Ed.2d 640) (internal quotation marks omitted).
98 ba the Interest of B.S. v. Wisconsin (April 2, 1991), 162 Wis.2d 378, 469 N.W.2d 860.
y9 Id. at 389.
0o Schall, 467 U.S. 253.
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refusal to rehabilitate after being given multiple chances. Furtherniore, the court-ordered

placement was not a punishment; in fact, court placement at the Residential Treatment Center

gave Burt an opportunity to get lier education and to get away from the negative influences she

was consistently drawn to, while focusing on her development as a productive member of

society. Thus, the State's legitimate interest in Burt's reliabilitation and the lack of excessive

dispositional orders pass the first step of the Schall analysis.

The second step of the Schall analysis is also satisfied by the procedural safeguards

accorded to Burt in the VPCO proceedings. If the State of Ohio had proceeded with probation

revocation proceedings, Burt would have been accorded less procedural protections. There is no

requirement to prove the facts supporting a probation revocation beyond a reasonable doubt.101

Instead, the State must only prove "evidence of a substantial nature showing that revocation is

justified.s102 Such evidence is more than a scintilla and less than a preponderance of evidence.103

A probation revocation hearing is a dispositional hearing pursuant to Juv. R. 2(M).104 Juv. R.

33(B)(2)105 allows ajuvenile court to adniit evidence that is material and relevant, including

hearsay during dispositional Izearings. So, by filing a VPCO complaint, the State of Ohio

accorded Burt more due process protections than if the State had filed a motion to revoke Burt's

probation.

Burt expressed concern that she faced the possibility of a ninety-day disposition on each

VPCO charge. For each of Burt's delinquency adjudications she did face the possibility of

spending ninety days in the juvenile detention center, as well as any of the other dispositions

101 State v. Ohly, 166 Ohio App.3d 808 ¶18.
1 02 Id.
1 03 Id.
1 04 Id.
105 Id.
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available under R.C. 2152.19. The juvenile court could have ordered Burt into court placement

after her first adjudications for disorderly conduct and obstructing official business, but instead

the court decided that it was in Burt's best interest to remain in the community. In this case, Burt

was not ordered to do multiple ninety-day periods in detention. Instead, the juvenile court

graduated its sanctions each time Burt came before the court. The court's dispositional orders

were consistent with purposes and goals of R.C. 2152.01(A).

The United States Supreme Court found that the state's parental role in a delinquent

juvenile's rehabilitation often outweighs a juvenile's substantial interest in freedom.106

Specifically, the Court noted:

The juvenile's countervailing interest in freedom from institutional
restraints, even for the brief time involved here, is undoubtedly
substantial...But that interest must be qualified by the recognition
that juveniles, unlike adults, are always in some form of custody.
Children, by definition, are not assumed to have the capacity to
take care of themselves. They are assumed to be subject to the
control of their parents, and if parental control falters, the State
must play its part as parens patriae. In this respect, the juvenile's
liberty may, in appropriate circuinstances, be subordinated to the
State's "pareras patriae interest in preserving and promoting the
welfare of the child.s107

In this case, wlien the court placed Burt on comniunity control, she abused the court's

leniency by running away from home and putting lier safety at risk. The state's goal of Burt's

rehabilitation could not be achieved with Burt running the streets. Burt's actions indicated that

she needed to be court placed in order to make progress and remain safe.

106 Schall, 467 U.S. at 265-266.
107 Id.
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B. The decision in Burt's case is not in conflict with other Fifth District
decisions.

Burt argues that the juvenile court loses its inherent contempt power when a juvenile is

placed on community control in the form of probation. Burt believes that the only way that the

juvenile court may address court order violations for a juvenile probationer is through probation

revocation proceedings.

In support of her position, Burt contends that the Fifth District's decision in her case is in

conflict with other Fifth District decisions on the same issue. Burt's contention is a

misinterpretation of the other Fifth District cases. The cases that Burt relies upon involve

situations where probation revocation hearings were conducted, but the trial court failed to

conduct the hearings in conipliance with Juv. R. 35 (B).

In 2001, in the case ofln re Dillard108, the Fifth District held that the trial court failed to

meet the due process requirements under Juv. R. 35 (B) during a probation revocation hearing by

failing to inform the juvenile of the specific court orders she was accused of violating. Burt's

contention that the Dillard case stands for the proposition that VPCO is not a new charge but a

condition of probation is incorrect based upon the Fifth District's following statement in the

Dillard case:

"Had the state brought a complaint for contempt of court order for
violation of a prior court order that may be considered a new
charge, but upon this record it appears the only crime charged
against appellant was the original charge of arson.s109

In February, 2008, the Fifth District was again presented with a juvenile case where the

trial court failed to meet the due process requirements of Juv. R. 35 (B) when conducting a

°a °jrz re Samm a Dillard, Stark App. Nos. 2001CA00093 & 2001CA00121, 2001-Ohio-1897.
`°' Id. at ¶13.
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probation revocation hearing.10 Again, the trial court failed to advise the juvenile probationer of

the grounds upon which the revocation of his probation was proposed."' Thus, the court's

decision in Burt does not conflict with its previous decisions.

Additionally, the Fifth District's decision in Burt is not in conflict with the Eleventh

District's decision in the case of In re Nowak.1z In Nowak, the Eleventh District addressed the

propriety of contempt proceedings in a juvenile case where a probation violation was alleged.13

The Nowak court noted, "This court fnds no authority for the juvenile court to proceed in

contempt when the issue is a probation violation allegation."14 In denying Burt's Motion to

Certify the decision made by the Fifth District Court of Appeals in this case as being in conflict

with the Eleventh District's decision in Nowak, the Fifth District found that the Nowak Court

failed to look to R.C. 2152.02(F) as the authority for a juvenile court to proceed in contempt. 115

Additionally, the Eleventh District conipletely ignored the court's inherent power to enforce its

court orders, regardless of any statutory authority.

C. Other states have found that iuvenile probationers may be held in contempt
for violating community control sanctions, includin2 probation violations.

Courts around the country have addressed the importance of the juvenile court's

contempt power in the development and rehabilitation of juvenile offenders. The Supreme Court

of Kentucky held that a juvenile may be held in contempt for violating conditions of probation,

'10 In re Ian Douglas Kirby, Richland App. Nos. 06-CA-6 & 06-CA-91, 2008-Ohio-876.
..' Id. at¶28.
"Z In re Nowak (1999), 133 Ohio App.3d 396, 728 N.E.2d 411.
113 Id.

' 14 Id. at 398.
"s (App. at D).
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and that the contempt sanction may go beyond the length of sentence that niay be iniposed on the

underlying offense. 116 Additionally, the court noted:

"The Juvenile Code siniply does not allow a court to give up on the
rehabilitation of a juvenile wlio refuses to perform the terms of
probation. Thus, the contempt power exists for the purpose of
compelling the juvenile to comply witli the court's orders and to
enable the court to help the juvenile become a productive

citizen. " 117

In Florida, the Fifth District Court of Appeals denied a juvenile's habeas petition and

held that the courts have the authority to issue contempt sanctions against juveniles who violate

community control sanctions.' 18

The Supreme Court of Hawaii affirmed a delinquency adjudication for crirninal contempt

where a juvenile violated conditions of court ordered supervision.119

D. In recent adult cases, Ohio appellate courts have found that adult
probationers may be held in contempt for probation violations.

In the adult context, Ohio courts are divided on whether an adult probationer is subject to

contempt of court proceedings for violating a condition of probation, or if probation revocation is

the sole remedy.120 Ohio appellate courts have come to different conclusions, but in the most

recent cases, the courts are finding that in such situations, it is discretionary whether to proceed

with eontempt or probation revocation proceedings.

In 1997, the Second District found that the proper procedure for punishing an adult

offender for violation of probation is a probation revocation, not contempt.1z' In 1998, the

116A.W. v. Kentuclry(2005), 163 S.W.3d4.
"' Id. at 6-7.
1 E$ G.S. v. State (Fla.App.1998), 709 So.2d 122, 123.
119 In the Interest ofDoe (2001), 96 Hawaii 73, 26 P.3d 562, 571.
120 In re Burt, 2007 Ohio 4034 at ¶34.
121 State v. Louden (Oct. 24, 1997), Ohio App. 2 Dist. No. 97-CA-05, unreported, 1997 WL
666074.
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Eighth District cited to Louden for the proposition that contempt proceedings were not

appropriate for punishing an offender for a probation violation.1ZZ In 2002, the Seventh District

found that a probation violation may only be addressed with a probation revocation hearing. 123

In 2006, the Second District changed its view by finding that indirect contempt proceedings may

be appropriate when a probation violation is alleged.124 In 2007, the 10'l' District found that

probation revocation proceedings or contempt proceedings were appropriate when a probation

violation was alleged.1Z5

E. A iuvenile probationer who commits a delinguency offense may face a
delinguency adiudication as well as havinL, their probation revoked.

R.C. 2152.19(A) (4) mandates that if a child, after being adjudicated delinquent, is

placed on community control in the fonn of probation, the court must require, as a condition of

probation, that the child abide by the law during the period of probation. Thus, when a juvenile

probationer conimits an act in violation of the Ohio Revised Code during their probation period,

the juvenile is in violation of a condition of probation and of the Ohio Revised Code. Therefore,

the juvenile court has the discretion to proceed with a delinquency adjudicatory hearing and the

court may revoke the juvenile's probation as a part of disposition when a juvenile delinquent

violates dispositional orders.1Z6

"2 City of Shalfer Heights v. Hairston (Dec. 10, 1998), Ohio App. 8 Dist. No. 74435, unreported,

1998 WL 855601, *5.
23 State v. Sinitli, Ohio App. 7 Dist. No. 01 CA 187, 2002-Ohio-6710.
L2" State v. Daugherty, 165 Ohio App.3d 115, 2006-Ohio-240, 844 N.E.2d 1236.
izs State v. Patton, Ohio App. 10 Dist. No. 06AP-665, 2007-Ohio-1296.
1 26 See In re Schreiber (Sept. 30, 1999), Ohio App. I 1 Dist. No. 98-A-0039, unreported, 1999

WL 959822.
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By violating the court's prior orders, Burt broke the law, specifically R.C. 2152.02(F) (2).

Therefore, the State of Ohio could have proceeded with a delinquency complaint under R.C.

2152.02(F) (2) and with a motion to revoke Burt's probation under Juv. R. 35 (B).127

If the court adjudicates the juvenile delinquent for VPCO, the court may inipose any of

the delinquency dispositions available under the R.C. 2152.19. Additionally, at disposition the

court could revoke the juvenile's probation in compliance with Juv. R. 35(B), and the court may

impose any sentence it could have originally iniposed for the juvenile's initial delinquency

adjudication.JZ$ When making this decision, the juvenile court must consider what is in the

juvenile's best interest and what option will best achieve the rehabilitation of the juvenile

pursuant to R.C. 2152.01(A). In this case, that is exactly what the juvenile court did by

graduating its sanctions each time Burt came back before the court.

CONCLUSION

Nowliere is the court's contempt power more important than in the context of juvenile

court. The General Assembly recognized the importance of a juvenile having to follow court

orders when it enacted R.C. 2152.02(F) (2), making the violation of a lawful court order a

delinquency offense.

In this case, the State of Ohio and the juvenile court did everything in their power to meet

their goal of rehabilitating Burt. In order to reach its goal, the State of Ohio accorded Burt every

protection possible, and took on a much greater burden by filing VPCO charges instead of

commencing community control or probation revocation proceedings for Burt's repeated

violations of court orders. The State of Ohio did not pursue VPCO charges to punish Burt or to

127 See In re Schreiber (Sept. 30, 1999), Ohio App. 11 Dist. No. 98-A-0039, unreported, 1999
WL 959822. (App. at E).
128 In re Herring (July 10, 1996), Ohio App. 9 Dist. No. 17553, 1996 Ohio App. LEXIS 3017.
(App. at F).
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extend the maximum amount of time she could spend in detention, The State of Ohio and the

juvenile court worked to achieve Burt's rehabilitation through a system of graduated sanctions,

and at no point was Bmt hat-med by the decisions of the State of Ohio or the juvenile court. In

fact, those decisions prevented Burt's harm. Burt's case presents a great and successful example

of the juvenile justice systeni at work. Tlierefore, this Court should adopt the State of Ohio's

two propositions of law, and affirm the decision of the Fifth District Court of Appeals.

Respectfully submitted,

JOHN D. FERRERO, #0018590
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By:
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IN THE COURT OF COMMON PLEAS, FAMILY DIVISION
STARK COUNTY, OHIO

IN THE MATTER OF
SHARDAIBURT

ALLEGED
DELINQUENTOFFENDER2gnF 0 CT

Charge

MAGISTRATIES DECISION
APPEARANCES

ATTY-ROBERT ABNEY, PROS-KRISTEN MLINAR, INTAKE-KITTY ZINDREN, PROBAI'ION OFFICER-V. EARLY,
QUEST RECOVERY, MOTHER

The pleas entered by the Juvenile and the findings of court are as follows. The Juvenile has entet'ed a plea of True or No Contest
and has waived her constitutional rights. The Juvenile was represented by attorney ROBERT ABIVEY. The following parties have
been served with a copy of this entry in court: ATTY-ROBERTABNEY, PROS-KRISTEN MLINAR, INTAKE-KITTY ZINDREN,
PROBATION-V. EARLY.

FINDINGS OF FACT

Rights waived reserving right to appeal.
7/14/05 obstructing DOC--Mediation; 11/20/05 VOPCO;
Juvenile has been on Probatoin for 11 months; little improvement--still disrespectful; not cooperative; Reasonable
efforts were made to prevent the need for placement. The juvenile's continued residence irl or return to the home
would be contrary to the juvenile's best interest and welfare.

2006JCR03114 Judge: Hon. Michael L. Howard

This matter came before the Court for Triat, upon the filing of a complaint alleging the above named person to be a
Juvenile Delinquent Offender by reason of:

Count
1 ':5l10lATIDtSAPRIJROOUCMOI^D^Rj"i"

CASE NO.: 2006JCR03114
TAPE NO.: CR8-74-0000

DATE: 10/11/2006 9:00 AM

ORC

21.52 02F2.
Degree ^I
M1 True

Adjudication
Delinquent

• The Juvenile is remanded to the Juvenile Attention Center for placement until a group home is available,
placement begins immediately.

• Submit to counseling and follow any and all recommendations for treatment issued as a result.
• Other Orders: Motion to Dismiss is denied. Court believes ORC 2152.02 (F)(2) permits the court to proceed

with a violation of court order complaint. Court Placement ordered

TOTAL DISPOSITION

SHARDAI BURT, you are hereby ordered by the court to comply with the following orders:

1. Submit to counseling and follow any and all recommendations for treatment issued as a result.
2. Other Orders on case 2006JCR03114: Motion to Dismiss is denied. Court believes ORC: 2152.02 (17)(2) permits the

court to proceed with a violation of court order complalnt. Court Placement ordered

Date
10/11/2006

Hon. Sally A. Efrem Jf, Magist te ,
NOTICE: A party may. pureuant to Dhio Olvil Rules 53 or Juvanlla Rule 40, Ole a wrltlem mnuon to set aside a Maglslrale Order wilh ten (10) days af 1hb'Nlltg of Ihe otdeMbjeCliuns lo a Magistrate Deusron may be
41oC wilhin fourl6en ( 14) days of Ihe hling ol lhe decision A party ebell not aeeign xs error on appeal Ne Goutl's adoptlon of any flnding of fed or conduswn of lew In Ihis decisian vnlass Ihe parly limely cnd
specipcelly nbjecrs (o Ihal fmdiny or wnduslon as dascrlbed herein. The Cault, haring made an Independenl analysia of Ne issues and appliwble law heraby epprevas and adopts the Magistrate Dedeion and arUers
it lo be enlared as a matler of remrd.

Page 1 of 1



COURT OF COMMON PLEAS, JUVENILE DJVISION, STARK COUNTY, OHIO
JUDGI419J t 1'.1•rN1`RY

Magistr

RE: SIiAP.I)AII3URT Record: CR9-59-1607
CASE NO. J-2006-JCR 3114 ADDITIONAL CASE NO. J.

9ppearances: [ XJ Delinquent [ J Unruly [ J Traffic [ J Child Support
[ . ) bependent ! Neglect / Abuse [ ] Paternity Custody

JWENILE ATTY ABNEY MOTHER^ PROS-MLINAR

L.COLE,

ais matter came before the court for bearing upon complaint(s) alleging:
Violation of Prior Court Order (Ml)

indings of Fact:
Matter was set for a review hearing. The adjudicaflon is on appeal with the 5th District; however, placement has become an issue. Tltere
are no beds available at court piacement facility (RTC) until January 2007, and Juvenile has been in the AC since 9/18/2006.

After [] talcing sworn testimony: [ J admissiott / stipulation: (XJ motion:
The eourt fmds:

Disposition:

Juvenile to remain placed at the Attention Center until her 90th day (12/17/2006), and she shall remain on the court placement list.
Upon her 90th day, she ma), be released on EM1IA (mother to pay) until court placement beoomes available.

Date: 11-16-2006
Magistrate Priscilla J. Cunningham

NOTICE: A party inay, pursuant to Ohio Juvenile Rule 40 file a written modon to set aside a Magistrate Order within ten (10) days of
the order. Objections to a Magisirate Decision may be filed within fourteen (14) days of the filing of the decision.
A party sliall not assign as error on appeal the court's adopdon of any finding of fact or conclusion of law in this decision unless the
party timely and specifically objects to that finding or conclusion as described herein.
The Court, having made an independent analysis of the issues and the applicable by law hereby approves and adopts the Magistrate
Decision and orders it to be entered as a matter of record.

Date ; Judge
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OPINION

Givin, P.J.

[*P1] Defendant-appellant Shardi Burt, a juvenile,
appeals her adjudication in the Stark County Court of
Common Pleas, Juvenile Division, finding her delinquent
on the charge of violating a prior court order. Plaintiff-
appellee is the State of Ohio,

STATEMENT OF THE CASE

[*P2] In 2003, Shardai Burt, age 13 at the time,
was charged with delinquency as a result of conunitting
the criminal offenses of obstructing official business, a

misdemeanor of the second degree if committed by an
adult in violation of RC. 2921.31, and disorderly con-
duct, a misdemeanor of the fourth degree if committed
by an adult in violation of R C. 2917.11(A). [In re Burt,
Stark County Court of Common Pleas, Case No. 2005
JCR 137265]. Appellant pleaded true to these allega-
tions, [**2] and was adjudicated delinquent on each
count by the Stark County Juvenile Court. Upon adjudi-
cating her a delinquent child, the court ordered that ap-
pellant exbibit good behavior at home, school, and the
community; to attend school (absent a medical excuse);
and, to complete mediation (if not already completed).

[*P3] In October 2005, another juvenile complaint
was filed against appellant, who had ttnned 14 by then,
charging her with delinquency for violating a prior court
order (VPCO), in violation of B.C. 2152.02(F)(2). [In re
Burt, Stark County Court of Common Pleas, Case No.
2005 JCR 139459]. The complahtt alleged that appellant
had been leaving home without permission, staying out
all night, and that on one occasion she left for school and
did not return home until two days later, with her where-
abouts being known. On November 18, 2005 Appellant
pleaded true to this charge, and was found delinquent by
the magistrate based upon her plea and admission. The
magistrate's disposition was approved by the trial judge.
The disposition for the violation of the prior court order
charge was community control; a curfew (home by 7:00
p.m. each night, unless accompanied by an adult), good
behavior [**3] at home, school, and the community;
mandatory school attendance (except for medical ex-
cuse); 10 hours of community service to be performed
witlrin 20 days; and, continued counseling at Quest.

[*P4] In September of 2006, another VPCO com-
plaint was filed against appellant, charging her with vio-
lation of a prior court order in violation of RC.
2152.02(F) (2) for violating the conditions of her proba-
tion. [In re Burt, Stark County Court of Conunon Pleas,
Case No, 2006 JCR 3114]. Appellant was specifically
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charged with leaving home without parental permission
or with her probation officer's permission and staying
away over the weekend. This complaint gives rise to the
instant appeal.

[*P5] Prior to trial, appellant moved to dismiss the
complaint on the ground that the complaint did not allege
a valid delinquency claim. According to appellant, a
VPCO allegation is not a delinquency charge provided
by statute, and thus the court did not have jurisdiction to
proceed. Appellant argued that the proper course of pro-
ceedings would have been to charge appellant with viola-
tion of her probation and to file a motion to revoke or
modify her probation. The Magistrate took appellant's
motion to dismiss under advisement [**4] (T. at 4). At
the pretrial hearing, the Magistrate overru(ed appellant's
motion to dismiss and appellant requested a court trial
(T. at 7). In his rulhtg, Magistrate Nist specifically held:

[*P6] "Motion to dismiss is denied. Court believes
ORC 2152.02(F) (2) permits the court to proceed with a
violation of court order complaint. This court does not
agree with the reasoning set forth within the brief sub-
mitted by the juvenile. Court supports the state's position
opposing the motion to dismiss."

['"P7] Prior to the court trial, appellant filed an ob,
jection to the Magistrate's decision with the assigned
judge and requested the Magistrate's denial of the motion
to dismiss be set aside. The judge heard oral argument on
October 10, 2006 and overruled appellant's objection (T.
at 44). At the court trial, appellant pled true to Violation
of Prior Court Order without waiving her right to appeal
the jurisdictional and constitutional issues. (T, at 47-49).
The [**5] magistrate imposed court placement, remand-
ing appellant to the Juvenile Attention Center for place-
ment until a group home is available, with placement in
the home to be immediate; mandatory counseling and
compliance with all recomtn.endations for treatment.

[*P8] Appellant filed another objection with the
judge and stipulated to waiving oral argument, as the
issues had already been argued before the judge. On Oc-
tober 27, 2006, the judge overniled appellant's objection.
Ms. Burt filed her notice of appeal.

[*P9] It is from the trial court's denial of her mo-
tion to dismiss that appellant now appeals raising the
following five assignments of error:

[*P10] "I. WHETHER THE STATE'S 'VIOLA-
TION OF PRIOR COURT ORDER' CHARGE FOR
VIOLATING A TERM OF PROBATION, ARISING
FROM A DELINQUENCY ADJUDICATION, VIO-
LATED THE JUVENILE'S FIFTH AND FOUR-
TEENTH AMENDMENT CONSTITUTIONAL RIGHT
TO DUE PROCESS.
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[*Pll], "II, WHETHER FILING A NEW
CHARGE AGAINST A 7UVENILE FOR'VIOLATION
OF PRIOR COURT ORDER,' REGARDLESS OP THE
ORIGINAL OFFENSE, IS A VIOLATION OF THE
JUVENILE'S CONSTITUTIONAL RIGHT TO DUE
PROCESS UNDER THE FIFTH AND FOURTEENTH
AMENDMENT.

[*P12] "Ill. WHETHER JUVENILES CHARGED
WITH A 'VIOLATION OF PRIOR COURT ORDER'
HAVB BEEN fIvIPROPERLY [**6] CHARGED IN
VIOLATION OF THE FIFTH AND FOURTEENTH
AMENDMENT DOUBLE JEOPARDY CLAUSE AND
ARTICLE I SECTION 10 OF THE OHIO CONSI7T'U.-
TIOA!

[*P13] "IV. WHETI-IER FAILING TO INFORM
JUVENILES, AT THE ORIGINAL DISPOSITION, OF
THE POTENTIAL PUNISHMENT FOR VIOLATING
CONDITIONS OF PROBATION VIOLATES JUVE-
NILES' FIFTH AND FOURTEENTH AMENDMENT
RIGHT TO DUE PROCESS AS WELL AS ARTICLE I
SECTION 10 OF THE OHIO CONSTITUTION.

[*P14] "V. WHETHER JLNENILES MAY BE
ADJUDICATED DELINQUENT UNDER O.RC,
2152.02(F)(2), AS TI-IE STATUTE IS UNCONSTITU-
TIONAL, IMPROPER, AND VOID FOR VAGUE-
NESS, THEREFORE VIOLATES JUVENILES' FIFTH
AND FOURTEENTH AMENDMENT RIGHT TO DUE
PROCESS."

1. & II.

[*P15] Because we fmd the issues raised in appel-
lant's first and second assignments of error are closely
related for ease of discussion we shall address the as-
signments of error togetlrer.

[*P 16] In her first assignment of error appellant ar-
gues that charging a juvenile witb being delinquent by
reason of violating a prior court order is improper, espe-
cially if the basis of the violation would otherwise result
in an unruly charge. Appellant contends that an unruly
charge is a status offense, i.e. an offense consisting of
conduct that would not constitute an offense [**7] if
engaged in by att adult.

[*Pl7] In her second assignment of error appellant
argues that RC. 2152.02(F) (2) which provides for de-
linquency adjudicatiou for violation of a prior court order
is only a defmition section and thus any delinquency
violation based upon that section violates due process.
Appellant contends that the proper course of action is for
the State to file a motion to revoke probation pursuant to
Juv. R 35.

[*P1S] In Ohio, all crimes are statutory. Muricipal
Court of Toledo v. State ez rel. Platter (1933), 126 Ohio

A-6
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St. 103, 184 N.E 1; Eastman v. State (1936), 131 Ohio
St. l, I N.E.2d 740, appeal dismissed 299 U.S. 505, 57 S.
Ct, 21, 81 L. Ed. 374; State v. Frentont Lodge, Loyal
Order ofMaose (1949), 151 Ohio St. 19, 84 N.E2d 498;
State v. Ciinpritz (1953), 158 Ohio St. 490, 492, 110
N.E.2d 416, 417-18. The elements necessary to constitute
the crime must be gathered wholly from the statute and
the crime must be described within the terms of the stat-
ute. Davis v. State (1876), 32 Ohio St 24, 28 State v.
Cintpritz, supra. Moreover, no act is a crime except an
act done in violation of the express provisions of a stat-
ute or ordinance legally enacted. Toledo Disposal Co, v.
State (1974), 89 Ohio St. 230, 106 N.E. 6.

[*P19] [**8] Defining crimes and fixing penalties
are legislative, and not judicial, functions. United States
v. Evans (1948), 333 U.S. 483, 486, 68 S. Ct. 634, 636,
92 L. Ed. 823. "[W]here Congress has exhibited clearly
the purpose to proscribe conduct within its power to
make criminal and has not altogether omitted provision
for penalty, every reasonable presumption attaehes to the
proscription to require the courts te make it effective in
accord with the evident purpose. 'Piiis is as true of pen-
alty provisions as it is of others". United States v. Brown
(1948), 333 U.S. 18, 68 S. Ct. 376, 92 L. Ed 442; United
States v. Evans, supra 333 US. at 486, 68 S. Ct. at 636.

[*P20] R.C. 2152.02 provides in relevant part:

[*P21] "(F) 'Delinquent child' includes any of the
following:

[*P22] "(1) Any child, except a juvenile traffic of-
fender, who violates any law of this state or the United
States, or any ordinance of a political subdivision of the
state, that would be an offense if committed by an adult;

[*P23] "(2) Any child who violates any lawful or-
der of the court made under this chapter or under Chap-
ter 2151. of the Revised Code other than an order issued
mtder section 2151.87 of the Revised Code;

[*P24] "(3) Any child who violates division (C) of
section 2907.39 [**9] or division (A) of section
2923.211 or division (C) (1) or (D) of section 2925.55 of
the Revised Code;

[*P25] "(4) Any child wbo is a habitual truant and
who previously has been adjudicated an unruly child for
being a habitual truant;

[*P26] "(5) Any child who is a chronic truant".

[*P27] Juv. R 2(I) provides "'Delinquent child' has
the same meaning as in section 2152.02 of the Revised
Code."

[*P28] In the case at bar, appellant was charged
with violating a prior court order pursuant to RC.
2152.02(F) (2). In the adult context, violation of a court
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order is treated as contempt of court. RC. 2705.02 states
in relevant part:

[*P29] "A person guilty of any of the following
acts may be punished as for a

[*P30] "(A) Disobedience of, or resistance to, a
lawful writ, process, order, rule, judgment, or command
of a court or of6cer. ..."

[*P31] In order to be found guilty of contempt it
must be shown that the alleged conteniptor had actual
notice of the court's order and that the alleged contemp-
tor intended to defy the court. Midland Steel Products
Co. v. U.A.W. Local 486 (1991), 61 Ohfo bY.3d 121, 127,
573 N.E.2d 98, 103. In its simplest terms, contempt of
court is disobedience of an order of a court. Sentences
for criminal contempt [**10] are punitive in nature and,
are designed to vindicate the authority ofthe court. Ac-
cordingly it i5 the doing of the act which hehas been
commanded not to do that the contemptor is punished,
not the act itself In the case at bar, the juvenile was not
simply disobeying her parent, custodian or guardian by
ninning away from home; rather her actions were a direct
affront to the juvenile court's previous orders.

[*P32] 1n the case at bar, RC. 2152.02(F) (2) de-
fines a delinquent child as a child who disobeys a court
order. Accordingly, the elements of the offense are the
same as for contempt pursuant to R C. 2705.02, i.e., ac-
tual notice of tha order and intent to defy the order. The
penalties for a violation of R C. 2152.02(F) (2) are the
dispositions available for delinquent children pursuant to
RC. 2152.19. The dispositions for a delinquent-
misdemeanant and an tuunly child are similar. See, RC.
2152.19 and R C. 2151.354. We would further note that a
court of common pleas has inherent power to punish a
contemptuous refusal to comply with its order by impos-
ing appropriate sanctions without regard to any statutory
grant of such power. Harris v. Harris (1979), 58 Ohio
St.2d 303, 307, 390 N.E.2d 789, 792; [**11] In re Cox
(Nov. 8, 1993), Sth Dist. No. CA-9238, 1993 Ohio App.
LEXIS 5461. In other words a juvenile court has the in-
herent power to punish a juvenile for disobedience of its
lawful orders without regard to R C. 2152. 02.

[*P33] Accordingly, appellant's contention that
RC. 2152.02 is insufficient to charge an offense is re-
jected. However, the real issue raised by appellant is
whether the juvenile court can punish a violation of a
condition of probation as a violation of a prior court or-
der,

.[*P34] Again, using contempt of court as an anal-
ogy, "Ohio appellate courts appear to have divided on the
issue. Some courts have assumed that probation revoca-
tion proceedings are the sole remedy. See, e.g., State v.
Srnith, Maltoning App, No. 01 CA 187, 2002 Ohio 6710
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("The municipal court treated Smith's alleged failure to
attend the counseling sessions as an act of contempt
rather than a violation of probation. This was an error by
the trial court."); City of Shaker Heights v. Hairston
(Dec. 10, 1998), Cuyahoga App. No. 74435, 1998 Ohio
App. LFXS 5955. Other courts have assumed that con-
tempt proceedings could be used in such cases. See, e.g.
State v. Daugherty (2006), 165 Ohio App.3d 115, 2006

Ohio 240, 844 N.E.2d 1236 ("While Daugberty claims
that the appropriate [**12] course of action for the court
was to consider revocation of probation under Crirn.R
32.3, we do not understand him to argue that this was the
only course open to the court. In other words, indirect
contempt proceedings, if conducted properly, may have
been appropriate."); State v. Deeds (Apr. 30, 1998),
Coshocton App. No, 97 CA 21, 1998 Ohio App. LEXIS
2513". State Y. Patton, 10th Dist. No. 06AP-665, 2007
Ohio 1296 at P 11.

[*P35] Jurisdictions other than Ohio that have con-
sidered this issue "have come to three different conclu-
sions. If a defeindant violates a condition of his probation,
Illinois case law states that he may be charged with con-
tempt of court. People v. Boucher, 179 Ill. App.3d 832,
834, 128 111. Dec. 842, 844, 535 N.E,2d 56, 58 (1989);
People v. Patrlek, 83 111. App.3d 951, 953, 39 Ill. Dec.
451, 453, 404 N.E.2d 1042, 1044 (1980); People v.
Cook 53111. App.2d 454, 202 N.E.2d 674, 675 (1964).
An explanation for this rule may be that prior to 1963
the effective date of Illinois' current Code of Criminai
Procedure, 'contempt of court was the only sanction per-
missible' for violations of conditions of probation. Pat-
rlclc 391ll. Dea at 453, 404 N.E.2d at 1044. Maryland
case law is directly in opposition [**13] to that of Illi-
nois. In Maryland the defendant can be charged only
witb violation of his probation order, not contempt. Wil-
liams v. Slate, 72 Md. App. 233, 528 A.2d 507, 508
(1987). Tennessee has taken a ntiddle ground, allowing
the sentencing judge to choose either punishment, State
v. Willianison, 619 S.W.2d 145,. 147
(Tenn.Crim.App.1981), nnd Alaska allows a court to use
its contempt power in such a situation only if the defen-
dant had notice, prior to violating the probation condi-
tion, that such a violation could result in a contempt of
court charge. Affired v. State, 758 P.2d 130, 132 (Alaska
Ct.App. 1988).

[*P36] "In Williants (v. State], the Maryland court
reviewed Maryland authority stating the foundations for
the probation order and then explained:

[*P37] "[w]hen a probationer violates a condition
of his probation, he is not subject to an additional pun-
ishment for that violation; but rather to the forfeiture of
his conditional exemption from punishment for the origi-
nal crime. Because probation involves a conditional ex-
emption from punishment, rather than a part of the pen-
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alty, a court may condition probation upon acts or omis-
sions wltich it otherwise lacks the authority to impose.
[528 A.2d at 508; [**14] footnote and citations omit-
ted]". State v. Williams (1989), 234 N.J. Super. 84, 92,
560 A.2d 100, 104.

[*P38] In State v. Williams, supra, the court drew
"a distinction between an order directed to a defendant or
another to do or refrain from doing a particular act (the
violation of which could be the basis of a contempt of
court citation by a judge or indictment by a grand jury),
and a conditional order which either states the ramifica-
tions of its violation or has such consequences estab-
lished by law. This distinction was recognized in an
analogous bail-bond case. In United States v. Hall, 198
F.2d 726 (2d Cir.1952), cert. den. 345 U.S. 905, 73 S. Ct.
641, 97 L. Ed 1341 (1953), the defendant was charged
with criminal contempt of court for being outside the
jurisdiotion of the court, and for violating an order re-
quiring him to surrender. The court ruled that the defen-
dant could not be held in contempt for violating the order
to remain in the jurisdiction (a condition of the bond
which provided its own remedy), but could be held in
contempt for not surrendering. 198 R2d at 731.

[*P39] "Contempt of court should not be superirn-
posed as an additional remedy In a probation violation
setting if the act [** 15] that occasions the violation itself
is not otherwise criminal". 6filliams supra, 234 N.J. Su-
per. at91560A.2dat 103-104., 4y4 nc(k[^ (Od^¢}I

[*P40] We agree that the more Iogical approach is
that the courts should not use the inherent contempt
power o pumsh a violation o a con ttton of ro anon
that wou TcT not otherwtse constttuta an offense. We do
not e eve at when t e Legtslature expressly provided
that the sanction for a violation of probation (other than
for the inherent criininality of the act) waald be a revoca-
tion of probation, it intended that a defendant would be
subject to a new indictment for contempt in addition to
the punishment for the original offense, That being said,
we must now recognize that a debate has arisen among
the courtsas. to whether that principal should be applicd
in the context of a juvenile pioceeding.

[*P41] The Supreme Court of Kentucky has noted:

[*P42] "The Juvenile Code simply does not allow a
court to give up on the rehabilitation of a juvenile tivho
refuses to perform the terms of probation. Thus, the con-
tempt power exists for the purpose of compelling the
juvenile to comply with the courNs orders and to enable
the court to help the juvenile become a productive citi-
zen. 'KRS Chapter 635 [**16] shall be interpreted to
promote the best interests of the child through providing
treatment and sanctions to reduce recidivism and assist in
making the child a productive citizen. . . .' KRS
600.010(2) (e). Nor can it be said that the imposidon of
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contempt sanctions for violations of specific conditions
of probation, violates the Appellant's due process rights
of fair treatment and/or double jeopardy. See, Butts v.
Commonwealth, 953 S.W 2d 943, 44 10 Ky. L. Summary
12 (Ky.1997), and Con:manwealth v. Burge, 947 S.W Id
805, 43 9 Ky. L. Summary 12 (Ky.1997)". A.W. v. Ken-
tucky (2005), 163 S.T3!3d 4, 6-7. See, also G.S. v. State

(Fla.DistCtApp.1998), 709 So.2d 122, 123 (denying
habeas petition and holding that courts have the authority
to issue a contempt sanction against a juvenile for violat-
ing a community control order); In the Interest of Doe
(2001), 96 Hawatt 73, 26 P.3d 562, 571 (affirming adju-
dication of delinquency for criminal contempt where
chronic truancy had placed the juvenile under protective
supervision and juvenile subsequently violated condi-
tions of court order of supervision); State ex rel. L,E.A. v.
Hammergren (Minn.1980), 294 N.6Y2d 705, 707-08 (af-
firming dismissal of habeas petition, recognizing juvenile
court's [**17] authority to fmd a juvenile in contempt of
court, but cautioning that status offender normally should
be placed in a shelter care facility, and only egregious
circumstances warranted confinement of status offender
in secure detention facility).

[*P43] The Court of Appeals for the Eleventh Dis-
triot has taken the opposite approach:

[*P44] "This court fmds no authority for the juve-
nile court to proceed in contempt when the issue is a
probation violation allegation. R.C. 2151.412 (E) (1)
allows the court to proceed in contempt for a violation of
a joumalized case plan. However, that scetion specifi-
cally applies only to the parties involved in cases of
abuse, neglect or dependency, temporary or permanent
custody, protective supervision, or long-term foster care.

[*P451 "Further, in.the prosecution of the violation
of probation terms, the only remedy referred to under
B.C. 2151.355 is that of a probation revocation". In re

Norwalk (1999), 133 Ohio App. 3d 396, 398-99, 728
N.E.2d 411, 412-13. (Footnotes omitted). See, also, A.13'.
v. Kentucky, s:tpra 163 S.W.3d at 7-11. (Cooper, J. dis-
senting). ["a trial court's contempt powers should be nar-
rowly defined and employed only when no other remedy
is available.. . [**18] ."].

[*P46] Unquestionably, the preferred method for
dealing with actions such as those taken by appellant
would be the institution of revocation proceedings. ow-
ever, in the unique context of delinquency ispositions,
the dis osit ions avatlab e to the jnvenile cottrt would be
the same when, as in the case at bar, the juvemle ts ori -
nallyad,ludica^edzs a-dEllBquent ch'l-. owever, we
agree wt the concern expresse by the enth Appellate
District: "[w]e emphasize that the use of contempt pro-
ceedings is not without limitations, and thus should be
used sparingly in situations where probation revocation

or other sentencing provisions are available. )f 7ln particu-
lar, we would closely consider any situation'Yn which it
appeared that a trial court was using contempt proceed-
ings in an attempt to increase the maximum period of
incarceration applicable for the offense in the underlying
case. However, since in this case, the 303days imposed
for contempt is less than the maximum penalty of 90-
days to which appellant could be sentenced for his under-
lying offense, that issue is not before us. Nor do we ad-
dress the issue of whether any time served on a contempt
citation in this situation would act to reduce [**19] the
amount of time that could be imposed on the underlying
sentence". State v. Patton, supra 2007 Ohio 1296 at P
1

[*P47] The issue of whether the juvenile court was
using the violation of a prior court order proceedings in
an attempt to increase the maximum period of incarcera-
tion applicable for the offense in the underlying case is
not an issue before us in the case at bar. Nor do we ad-
dress the issue of whetlter any time served on a violation
of a prior court order citation in this situation would act
to reduce the amount of time that could be imposed o
the underlying sentence. In the case at bar, appellant was
subject to the same dispositional alternatives whether the
action was filed as a revocation of robati-o_n_ _o_ as a vio-
la ien of a rlor court order. Detention was permissi5le
because elther c arae was classified as a delinquency,
ot as a status offense.

[*P48] Because delinquency proceedings are fun-
damentally different from adult criminal proceedings, not
all constitutional protections afforded to adult criminals
have been extended to juveniles. Schall v. Martin (1984),
467 U.S. 253, 263, 104 S. Ct. 2403, 2409, 81 L. Ed. 2d
207. Because a juvenile has a liberty interest in freedom
from institutional restraints, [**20] the due process

clause of the Fijlh Amendment to the United States Con-
stitution, applicable to the several states pursuant to the
Fourteenth Amendmem thereto, is applicable to juvenile
detention proceedings. Schall, 467 U.S. at 263, 104 S. Ct.

at 2409; In re Gault (1967), 387 U.S. 1, 13-14, 87 S. Ct.
1428, 1436-37, 18 L. Ed 2d 527. Pretrial detainment of
juveniles is thus measured by the "Yundamental fairness"
due process standard established in In re Gault, 387 U.S.
at 29-30, 87 S. Ct. at 1444-45, and Irt re Yi'inslup (1970),
397 U.S. 358, 365-68, 90 S. Ct. 1068, 1073-75, 25 L. E
2d 368. Schall, 467 U.S. at 263, 104 S. Ct. at 2409. Dect-
sions articulating due process standards for evaluating
the circumstances wherein a juvenile ntay be detained
have sought to acconunodate the goals and philosophies
of the juvenile system within the due process framework
of fundamental fairness.

[*P49] The conclusion that liberty interests pos-
sessed by juveniles are not fundamental rights is based in
part on the fact that unlike an adult, a juvenfle is always
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subject to some measure of custodial supervlsion. Flores,
507 U.S. at 292, 301-303, 113 S. Ct. at 1447-48; Schall
467 U.S. at 265, 104 S. Cf. at 2410. Juveniles "are as-
sumed fo be subject [**21] to the control of their par-
ents, and if parental control falters, the State must pla
its part as parens patriae." Schall, 467 U.S. at 265, 10
S. Ct, at 2410; see New Jersey v. T.L.O. (1985), 469 U.S.
325, 336, 105 S. Ct. 733, 739-40, 83 L. Ed 2d 720. In
addition, juveniles are not assumed to have the capacity
to provide independently for themselves. Schall, 467
U.S. at 265, 104 S. Ct. at 2410; see Flores, 507 U.S. at
301-303, 113 S. Ct. at 1447-48.

[*P50] rn the case at bar, appellant, prior to enter-
ing her adnussion to the charge, was never remanded to
the detention center as a result of any dispositional order
of tbe juvenile court. Rather, any detention of appellant
was pre-adjudicatory and pre-dispositional. We note that
the juvenile court conducted a detention hearing in ac-
cordance with Juv. R 7 on September 19, 2006, At that
time the juvenile court remanded appellant to the juve-
nile attention center pending a pre-trial hearing sched-
uled for October 4, 2006. The juvenile court found pur-
suant to Juv. R. 7(A) (2) and (3) that detention of appel-
lant was necessary because she. may abscond and further
that appellant had no parent; guardian, custodian, or
other person able to provide supervision and care [**22]
for her and to return her to court when required. The trial
court continued the detention after the pre-trial hearing
finding that detention was necessary to protect the appel-
lant and because she may abscond. (Magistrates Order,
October 4, 2006). Trial was scheduled for October 11,
2006. On that date appellant entered an admission to the
charge.

[*P5 1] In the case at bar, it does not appear that the
appellant filed a motion for release pursuant to Juv. R.
7(G) alleging that she had been held in excess of ninety
days in violation of R.C. 2151.34 at any time prior to
entering her admission to the charge. The juvenile court
specifically noted that it would review the detention or-
der if appellant's circunistances were to ohange. (T. at 6).
At all times, appellant was represented by appointed
counsel. Appellaut was notified in writing of the conduct
that was alleged to be in violation of the prior court order
by the complaint filed September 18, 2006. (T, at 10).
The juvenile court informed appellant of her right to a
trial in which the State would have to prove the allega-
tions beyond a reasonable doubt. (T. at 11). The court
further explained to appellant her right to remain silent or
to testify; [**23] to subpoena witnesses; and to cross-
examination of the State's witnesses. Qd,). The juvenile
court further explained the possible dispositions should
appellant admit the violation or be found guilty after
trial. (Id.). Accordingly, appellant's due process rights
were not violated.
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[*P52] Appellant's main disagreement with the use
of delinquency adjudication for violation of a prior court
order concems the balance between the legislative policy
of discouraging the incarceration of status offenders and
the assurance of sufficient authority for courts to enforce
orders. This view was espoused by Justices Sweeney,
Wright and Herbert R, Brown in a case that the Ohio
Supreme Court declined to decide:

[*P53] "Court orders should not be ignored with
impunity by children, and violation of a court order may
be the basis for a finding of delinqueucy. RC.
2151.02(B). However, the contempt powers of a court
should not be invoked quickly in this context and a status
offender who has departed a shelter on one ocoasion
should not be given the 'taint' of criminality and adjudi-
cated or treated as a juvenile delinquent. Under RC.
2151.354 an unruly child may be left in the status of an
unntly child but treated [**24] as a delinquent and in-
carcerated in a detention facility because of failure of
'treatment or rehabilitation'. . . Before such a detention
placement of an unruly child or the bootstrapping of
status from unruly to delinquent occurs for violation of a
court order, the following criteria should be met:

[*P54] "(1) The juvenile should be given sufficient
notice to comply with the order and understand its provi-
sion;

[*P55] "(2) violation of a court order must be egre-
gious;

[*P56] "(3) less restrictive alternatives must be
considered and found to be ineffective; and

[`P57] "(4) special confinement conditions should
be arranged so that the status offender is not put with
underage criminals. See Juv.R 7(H) and In Interest of
D.L.D. (1983), 110 Wis.2d 168, 182, 327 N. A`.2d 682,
689". In re Trent (1989), 43 Ohio St. 3d 607, 609, 539
N.E2d 630, 632.

[*P58] In the case at bar, it must first be observed
that appellant was initially detained on the basis of alle-
gations that she committed the offenses of obstructing
official business, a misdemeanor of the second degree if
committed by an adult and disorderly conduct, a misde-
meanor of the fourth degree if committed by an adult.
T11ese offenses ar n̂ot statusoffenses. To the extent
[**25] the juvenile s ana-T-'ystsis'focused exclusively on
the assumption that appellant was detained on the basis
of an a le ed statusM offense, the analysis i^fundamentall
fla w d. Had the State pursued a motion to revoke proba-
tion as appellant suggests was the proper course of ac-
tion, the sentence imposed on appellant would be as a
reinstatement of her original sentence as punisbment for
the offenses of obstructing official business and disor-
derlv conduct --not for runnine awav from home. An
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initial sentence of probation is deemed to be conditional r has been held that a court may properly commit a delin-
and not fmal. In re Kelly (Nov. 7, 1995), Franklin App.
No. 95-APF05-613, 1995 Ohio App. LEXlS 4961. (Cita-
tions omitted). Thus, where probation is conditioned on
certain terms, the sentence can be inodified for noncom-
pliance with those terms. Id.-tfpon revocation opiob-a-^
tion a court may impse any sentence that it could have
originally imposed. In re Herring (July 10, 1996), Sum-
mit App. No. 17553, )996 Ohio App. LEXIS 3017; In the
Matter oj Cordale R(Jan• 10, 1997), Erie App. No. E-
96-019, 1997 Ohio App. LEXIS 18. In the case at bar,
upon revocation of appellant's probation the juvenile
court would be free to impose any of the dispositions
available for a delinquent-misdemeanant pursuant to
R.C. 2152.19. Having previously [**26] been adjudi-
cated as a detinquent clilld at the original adjudicato
hearing, the subsequent adjudication for violation of a^
prior court order did not transform a status offender into
a Mngypnt. The tegisla8ve policy, and the re ated pro-
cedures, to discourage incarceration of status offenders
are not invoked with delinquent juveniles. The legisla-
ture intended to treat status offenders differently than
delinquents. The legislature's intent was demonstrated by
requiring application of distinct criteria before a status
offender map be incarcerated. Appellant is not a status
offender, and thus does not fall within the legislative
concems regarding the dispositions available for status
offenders codified in R.C. 2151.354. -

[*P59] Accordingly, appellant's first and second
assignments of error are overruled.

[*P60] ln her third assignment of error appellant
claims that the trial court's actions in prosecuting her for
violating a prior court order constitute multiple punish-
ments in violation of his right to freedom from double
jeopardy under the Fifth and Fourteenth Amendntents to

the United States Constitution and Section 16, Article 1,

ofthe Ohio Constitutlon.

[*P61] Application of the Double Jeopardy Clause
[**27] depends upon the legitimacy of a defendant's ex-
pectation of finality in thejudgment. In re Kelly (Nov. 7,
1995), Franklin App. No. 95APF05-613. In the instant
case, as in Kelly, appellant did not have a legitimate ex-
pectation that ber sentenceof community control sanc-
tions was complete at the time the court prosecuted the
second violation of a prior court order charge because
her sentence placing lter under conununity control sanc-
tions was conditioned upon his compliance with the
terms and conditions of the community control sanctions
and the orders of the court.

[*P62] In addressing the authority of a court to
conunit a juvenile to DYS for a probation violation, it

quent minor to DYS for a probation violation, even
though the minor was originally given only probation
and a suspended commitment was not imposed at the
time of the initial disposition. In re Herririg (July 10,
1996), Summit App. No. 17553, 1996 Ohio App. LEXIS
3017, at *6-7. Further, committing a juvenile to a deten-
tion center after a probation violation does not punish
that juvenile twice for the same offense. In re Kelly, su-
pra, 1995 Ohio App. LEXIS 4961, at *10-11. A violation
of a prior court order is a separate and distinct [**28] act
for which punishment can be imposed. Such punishment
does not constitute multiple punishments for the same
offense.

[*P63] Appellant's third assignment of error is
overruled.

IV.

[*P64] The appellant's contention in her fourth as-
signment of error that her due process rights were vio-
lated because the juvenile court failed to infonn her at
the time of her original disposition of the consequences
of a violation of court's order is not properly before this
court. Appellant has failed to provide a transcript of the
original dispositional hearing and the 2005 dispositional
hearing for appellant's first violation of a prior court or-
der charge. "The duty to provide a transcript for appellate
review falls upon the appellant. This is necessarily so
because an appellant bears the burden of showing error
by reference to matters in the record." Knapp v. Edwards
Laboratories (1980), 61 Ohio S1.2d 197, 199, 400 N.E2d
384, citing State v. Skaggs (1978), 53 Ohio St.2d 162,
163, 372 N.E•2d 1355. This requirement is set forth in
App.R. 9(B), which provides, in pertinent part, as fol-
lows: "* * * the appellant shall in writing order from the
reporter a complete transcript or a transcript of such parts
of the proceedings not already on file as he [**29]
deems necessary for inclusion in the record ***." Fur-
ther, "[w]hen portions of the transcript necessary for
resolution of assigned errors are omitted from the record,
the reviewing court has nothing to pass upon and thus, as
to those assigned errors, the court has no choice but to
presume the validity of the lower court's proceedings,
and affum." Knapp at 199.

[*P65] In the case sub judice, appellant did not
meet her burden, under App.R 9(B), and supply this
Court with a transcripts of the proceedings from her
original admission and the original disposition. Nor were
transcripts provided fiom the 2005 adjudication for ap-
pellant's first vlolation of a prior oourt order charge. If
such transcripts were unavailable other options were
available to appellant in order to supply this Court with a
transcript for purposes of review. Specifically, under
App.R 9(C), appellant could bave submitted a narrative
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transcript of the proceedings, subject to objections from
appellee and approval from the trial court. Also, under
App.lt 9(D), the parties could have submitted an agreed
statement of the case in lieu of the record. The record in
this matter indicates appellant did not attempt to avail
herself [**301 of either App.R 9(C) or 9(D).

[*P66] We further note that appellant was previ-
ously charged with violation of a prior court order on
October 24, 2005 and plead true to that charge on No-
vember 18, 2005. Appellant did not appeal this sentence,
which sbe could have, and challenged the trial court's
failure to inform her of the potential punishment for vio-
lating the terins of her probation or of any of the court's
orders. The filing of a timely notice of appeal is a pre-
requisite to establishing jurisdiction in a court of appeals.
Tlterefore, while in the general sense, this court has ju-
risdiction to hear appeals in juvenile cases, that jurisdic-
tion must be invoked by the timely flling of a notice of
appeal. The failure to file a timely notice of appeal is a
jurisdictional requirement that cannot be ignored. State v.
Alexander, 10th Dist. Nos. OSAP-129, OSAP-245, 2005
Ohio 5997 at P17.

[*P67] Having previously been adjudicated a de-
linquent for violating a prior court order the appellant
was keenly aware that her disregard for the tetms of her
probation or any court order would result in additional
sanctions.

[*P68] Finally wa would note that failure of the
trial court to notify an offender of the potential prison
[**31] sentence that may be imposed for a violation of
conununity control sanctions only prohibits the court
from sentencing the offender to prison; it does not pro-
hibit the trial court froin any other dispositional altenra-
tive in response to a defendant's violation of the terms of
his or her community control sanctions: In the case at
bar, appellaut was not remanded to a term of detention in
either the juvenile attention center or the Department of
Youth Services. -

[*P69] Accordingly, appellant's fourth assignment
of error is overruled.

V.

[*P70] Appellant's argument in her fifth assign-
ment of error that R.C. 2152.02 is void for vagueness
must also fail. It is not unreasonable to expect persons of
8rdinary intelligence to realize that disobedience of an
order of the court will result in sanctions. As we have
noted the State must prove that the individual had actual
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notice of the court's order, and further that the individual
intended to defy the order. Criminal contempt must be
proved beyond a reasonable doubt. Broivn v. Executive
200, Inc. (1980), 64 Ohio St.2d 250, 416 N.E.2d 610 at
syllabus. No where does the record reflect that appellant
ever raised the defense that she did not know about the
court's orders [**32] or that she was required to abide by
the orders. The filing of a timely notice of appeal is a
prerequisite to establishing jurisdiction in a court of ap-
peals. Therefore, while in the general sense, this court
has jurisdiction to hear appeals in juvenile cases, that
jurisdiction must be invoked by the timely filing of a
notice of appeal. The failure th fde a timely notice of
appeal is a jurisdictional reqteirement that cannot be ig-
nored. State v. Alexander, 10 th Dist. Nos. OSAP-129,
OSAP-245, 2005 Oliio 5997 at P17.

[*P71] No appeal having been taken by appellant
from the original delinquency adjudication and disposi-
tion or the prior adjudication for violation of a prior court
order, appellant can not now challenge the juvenile
coutfs orders in those respective cases. Boggs v. Boggs
(1997), 118 Ohio App.3d 293, 692 N.E.2d 674.

[*P72] Accordingly, appellant's fifth assignment of
error is overraled.

[*P73] The judgment of the Stark County Court of
Common Pleas, Juvenile Division, is affirmed.

By Gwin, P.J.,

Wise, J., and

Delaney, J., concur

HON. W. SCOTT GWIN

HON. JOHN W.. WISE

HON. PATRICIA A. DELANEY

JUDGMENT ENTRY

For the reasons stated in our accompanying Memo-
randum-Opinion, the judgment of the Stark County
[**33] Court of Common Pleas, Juvenile Division, is
affirmed. Costs to appellant.

HON. W. SCOTT GWIN

HON. JOHN W. WISE

HON. PATRICIA A. DELANEY
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IN THE COURT OF APPEALS FOR STARK COUNTY, 0

FIFTH APPELLATE DISTRICT

'iN RE: SHARDAI BURT ^
v
^

w

JUDGMENT ENTRY

CASE NO. 2006-CA-00328

Defendant-Appellant, Shardai Burt has filed a Motion to Certify the

decision entered in this case on August 6, 2007 in !n re Burt, 5th Dist. No. 2006-CA-

00328, 2007-Ohio-4034 as being in conflict with the decision of Eleventh District Court

of Appeals: In re Nowak(1999), 133 Ohio App.3d 396, 728 N.E.2d 411. The Plaintiff-

appellee, State of Ohio filed a response August 28, 2007.

Certification of a conflict is governed by Section 3(B)(4), Article IV of the Ohio

Constitution, which reads as follows: "Whenever the judges of a court of appeals find

that a judgment upon which they have agreed is in conflict with a judgmeint pronounced

upon the same question by any other court of appeals of the state, the judges shall

certify the record of the case to the supreme court for review and final determination."

In construing this constitutional provision, the Ohio Supreme Court stated: "[W]e

hold that ( 1) pursuant to Section 3(B) (4), Article IV of the Ohio. Constitution and

S.Ct.Prac.R. III, there must be an actual conflict between appellate judicial districts on a

rule of law before certification of a case to the Supreme Court for review and final

determination is proper; and (2) when certifying a case as in conflict with the judgment
A ''FlUiw :^, 0 i/ , L ^; 1 4- :
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of another court of appeals, either the journal entry or opinion of the court of appeals so

certifying must clearly set forth the rule of law upon which the alleged conflict exists."

Whitelock v. Gilbane Bldg. Co. (1993), 66 Ohio St.3d 594, 595, 599, 613 N.E.2d 1032,

1033, 1035-1036.

Further, there must be an actual conflict between appellate districts on a rule of

law, not facts, before certification is proper. The asserted conflict must be on the same

question. !d.

App.R. 25 states, in pertinent part, "[a] motion to certify a conflict under Article IV,

Section 3(B) (4) of the Ohio Constitution shall be made in writing before the judgment or

order of the court has been approved by the court and filed by the court with the clerk

for journalization or within ten days after the announcement of the court's decision,

whichever is the later. The filing of a motion to certify a conflict does not extend the

time for filing a notice of appeal. A motion under this rule shall specify the issue

proposed for certification and shall cite the judgment or judgments alleged to be in

conflict with the judgment of the court in which the motion is filed."

Appellant argues that the Court in Nowak held that a Court does not have

authority to find a juvenile in indirect contempt.

The Nowak decision does not address the applicability or import of R.C.

2152.02(F) (2). Apparently overlooking the applicability or existence of the statutory

definition of "delinquent child," the Nowak court concluded that the only authority to

proceed under was the probation provisions in the juvenile code. The court specifically

noted, "This court finds no authority for the juvenile court to proceed in contempt when

the issue is a probation violation allegation," The court did not look to then R.C. 2151.02
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to find that authority. The Court in Nowak reviewed only then existing R.C. 2151.412(E)

(1), that allowed the court to proceed in contempt for a violation of a journalized case

plan. The Court reasoned "...that section specifically applies only to the parties involved

in cases of abuse, neglect or dependency, temporary or permanent custody, protective

supervision, or long-term foster care".

As a result, the Nowak court did not make any ruling relative to statutory

definition of "delinquent child" pursuant to R.C. 2152.02 (F) as authority for a juvenile

court to proceed.

Accordingly, the Court in Nowak reached different results based upon facts not

present in appellant's case. Accordingly, the decision does not conflict with our decision

in this case.

Appellant's Motion to Certify a Conflict is denied.

IT IS SO ORDERED.

JOHN W. WISE

HON. PATRICIA A. DELANEY
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OPINION

CHRISTLEY.
*1 This is an accelerated calendar appeal submitted
to this court on the briefs of the parties. Appellant,
Kenneth Scbreiber, appeals from the judgment of
the Juvenilc Division of the Ashtabula County
Court of Cominon Pleas revoking his probation
from a prior conviction. For the reasons that follow,
we affirm the judgment of the juvenile court.
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The following facts are relevant to this appeal. On
December 31, 1997, a complaint was filed in the ju-
venile court alleging that appellant had committed
the crime of importuning, a violation of R.C.
2907.07. On February 12, 1998, the juvenile couit
lield an adjudicatory hearing pursuant to Juv.R. 29
to determine the merits of the charge. Appellant
was present at the hearing and represented by coun-
sel.

After all of the evidence was presented, the court
entered a finding of Tive to the charge and pro-
ceeded with the dispositional phase of the hearing.
The court also noted that appellant was on proba-
tion from a previous offense. In light of the fact that
appellant was already on probation, the state re-
quested that the juvenile court impose the suspen-
ded sentence. Although no probation violation re-
port had been filed with respect to the previous
case, the juvenile court found that appellant had vi-
olated the terms of his probation and imposed the
suspended sentence. Appellant perfected a titnely
appeal and asserts one assignment of error for our
consideration:

"The trial court erred by revoking appellant's pro-
bation and committing him to the custody of the
Department of Youth Services."

According to appellant, the juvenile court's revoca-
tion of probation violated Juv.R. 35 because appel-
lant did not receive notice prior to the new adjudic-
atoty bearing that his probation could be revoked as
a result of the importuning charge. Furtl ermore, ap-
pellant also argues that because no probation viola-
tion had been filed, the only issue properly before
the juvenile court was the adjudication and disposi-
tion of the alleged charge. We disagree.

Due process of law requires that in a juvenile delin-
quency proceeding where the juvenile may be com-
mittcd to a state institution, many, if not most, of
the rights afforded to adult criminal defendants
sltould be provided to thejuvenile. La re Gault

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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(1967), 387 U.S. 1, 30, 87 S.Ct. 1428, 18 L.Ed.2d
527. However, a juvenile proceeding is fundan ent-
ally different from those involving adults because
the state has a parens patriae interest in the welfare
of the child. In re Davis (Sept. 8, 1998), Warren
App. No. CA97-12-016, unreported, at 2, 1998 WL
568679, citing Santos•ky v. Kramer (1982), 455 U.S.
745, 766, 102 S.Ct. 1388, 71 L.Ed.2d 599. A juven-
ile's rights are qualified because "juveniles, unlike
adults, are always in some form of custody."Schall
v. Martin (1984), 467 U.S. 253, 265, 104 S.Ct.
2403, 81 L.Ed.2d 207.

*2 Juv.R. 35(B) provides that:

"The court shall not revoke probation except after a
hearing at whicli the child shall be present and ap-
prised of the grounds on which revocation is pro-
posed.The parties shall have the right to counsel
and the right to appointed counsel where entitled
pursuant to Juv.R. 4(A). Probation shall not be re-
voked except upon a finding that the child has viol-
ated a condition of probation of which the child
had, pursuant to Juv.R. 34(C), been noti-
fied."(En phasis added.)

While Juv.R. 35(B) recognizes a juvenile's due pro-
cess rights, it does not specify what constitutes
cotnpliance with the aforementioned protections. In

re Royal (Mar. 1, 1999), Mahoning App. No. 96
CA 45, unreported, at 18, 1999 Ohio App. LEXIS
854.

Appellant argues that the juvenile court failed to
comply witl Juv.R. 35 because it did not provide
him with notice before the new adjudicatory hear-
ing that either the probation department or the state
intended to request that the juvenile court revoke
his probation. He contends that Juv.R. 35(B) clearly
indicates that a juvenile offender must be given
written or oral notice that revocation of probation
will be sought. Minimally, appellant believes that
there must be some prehearing or precursory noti-
fication procedure before a juvenile's probation
may be revoked.

Page 2

Appellant cites no authority, and this court is un-
aware of any, to suppott the proposition that Juv.R.
35(B) requires that a juvenile offender be notified
prior to any adjudication hearing on a new charge
that his probation may be revoked if he is found
true/guilty. Presuming appellant was adequately in-
fornied per Juv.R. 34(C) of the terms of his proba-
tion at the time it was imposed, nothing in Juv.R.
35(B) implies that a juvenile must be infornted or
tiotified prior to the new adjudication that a proba-
tion revocatiou could also result.In re Davis at 2,
citing In re John Collins (Sept. 27, 1995), Medina
App. No, 2364-M, unreported, 1995 WL 569116.

Instead, Juv.R. 35(B) requires that the juvenile
coutt hold a hearing and that the juvenile must be
present at the hearing and must be "apprised" of the
grounds on which such action is proposed. Further,
at such time the juvenile must be made aware of the
condition of probation which he violated. Upon re-
view of the record, it is apparent that appellant had
to be aware that he had just been convicted of a
new crime and that any such conviction violated his
probation terms. If per chance he was not, the court
specifically informed him of that state of affairs
during the dispositional hearing. Thus, the court
cotnplied with the above procedures.

After finding appellant guilty of iniportuning, the
juvenile court asked appellant's counsel if she
wished to proceed with the disposition of the case
after appellant was found to have committed a
criminal act. Juv.R. 29(F)(2) provides in part that
"[u]pon the detertnination of the issues, the court
shall * * * (2)[i]f the allegations of the complaint
are admitted or proved * * * (a) [e]nter an adjudica-
tion and proceed fortltwith to disposition or; (b) [e
]nter an adjudication and continue the tnatter for
disposition * * *.° (Emphasis added.)

*3 Appellant's counsel explicitly waivcd this oppor-
tunity to request a continuance and agreed to pro-
ceed witl the disposition at that time.F"'Upon the
request of the prosecutor, the trial court indicated
that instead of imposing a new sentence for the im-
portuning adjudication, he would revoke appellant's

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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probation on the earlier cliarge.

FN1. We apprcciate the fact that, at that
moment, counsel did not realize that a re-
quest for revocation was about to be made.
Nevertheless, there is no issue whetlier or
not counsel knew appellant was, indeed, on
probation.

Appellant's counsel protested the failure of the pro-
secution to file a probation violation report or to
otlterwise provide notice to her client of the possib-
ility of revocation. Her objections were overruled,
and the trial court proceeded to revoke appellant's
probation.

The t-ecord shows that the juvenile court complied
with the requirement that a hearing be conducted as
part of a probation revocation. Under Juv.R. 2(0), a
hearing is "any portion of a juvenile court proceed-
ing before the court, whether sun mary in nature or
by examination of witnesses."This clearly includes
a revocation as well as a dispositional lrearing.
Moreover, unlike adjudicatory and dispositional
hearings in abuse, neglect or dependency proceed-
ings, there is no authority which prevents the two
phases from being combined if due process con-
cerns are met. Appellant's counsel was, in fact, able
to present evidence in mitigation.

Moreover, counsel does not now argue that some-
l ow the conviction on the new charge has been in-
validated by the revocation. Instead, the argument
seenis to be that only the maxintum sentence for the
new conviction could have been imposed. Frankly,
even if we were to have found tnerit in appellant's
assignment, there would be nothing to prevent the
prosecutor from revisiting the issue of the probation
revocation at a later time.

This is not an instance where appellant entered a
plea and got blindsided with the probation revoca-
tion. When one is tried and fottnd true or guilty,
tliere are no proniises to be kept by the prosecution.
Further, there is no claim that appellant was un-
aware or misled as to his probationary status. In the
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briefing, appellant's counsel claims that she
checked to see if a probation revocation had been
filed. Usually, a pretrial hearing provides the op-
portunity to determine if an existing probation
status is a factor which needs to be evaluated as
part of the decision to go to trial.F"2

FN2. The docket reveals that a pretrial had
been scheduled, but was continued to the
day of the trial. The record does not reflect
if that pretrial ever took place, or if it did,
what transpired.

As to the second requirenient, appellant was present
at the hearing witli his attomey during the trial of
the ttew charge. It can hardly be argued that he was
unaware of the grounds on which his probation was
revoked. Furtherniore, appellant does not claim that
he was not fully aware of the effect that a new con-
viction could have on his probation.

Finally, there is no argument as to whether appel-
lant was aware of the probation condition he viol-
ated. Juv.R. 34(C) requires that a juvenile be sup-
plied with a written copy of the conditions of his
probation. Nothing in the record indicates that this
provision was not complied with. One of the condi-
tions of appellant's probation was that he obey all
laws of the state of Ohio. The juvenile court found
that appellant's new conduct coustituted a criminal
offense. As a result, appellant failed to contply with
the conditions of his probation.

*4 We decline to adopt appellant's proposition that
Juv.R. 35(B) requires additional notification prior
to an adjudicatory hearing on a new charge.F"}In-
stead, we find that Juv.R. 35(B) sets fotth the pro-
cedural requirements to be followed wliere a juven-
ile's probation is revoked. Prehearing notice is not
one of those requirements.

FN3.See In the Matter of Cottril[ (June 25,
1998), Ross App. No. 97 CA2355, unre-
ported, 1998 Ohio App. LEXIS 2975
(holding that the trial court's failure to
either provide the appellant with explicit
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advance notice that the hearing also consti- In re Schreiber
tuted his parole revocation hearing or Not Reported in N.E.2d, 1999 WL 959822 (Ohio
provide hitn a separate parole revocation App. il Dist.)
heai-ing did not constitute plain error). Dis-
tinguish In the Matter of Nathan N. (Aug. END OF DOCUMENT
9, 1996), Ottawa App. No. OT-95-060, un-
reported, 1996 Ohio App. LEXIS 3326
(holding that a person lacks sufficient no-
tice when he appears in court without
counsel to have a warrant withdrawn and
the trial court subsequently goes fotward
with a probation revocation hearing).

In addition, we also note that appellant was present
with counsel; that altliough the issue of notice was
raised, no continuance was requested; that no itn-
pediment was claimed other than the lack of notice;
and that appellant and his counsel were "apprised"
at the time of the dispositional hearing of the spe-
cifics of the revocation. Thus, the juvenile coutt
complied with the necessary due process require-
ments.

Appellant furtlter argues that because no motion for
revocation of probation had been filed, the only is-
sue before the juvenile court was the adjudication
and disposition of the alleged charge. We find this
assignment to be without merit for all of the previ-
ously mentioned reasons. Pursuant to R.C.
2151.355(A)(12), the juvenile court may, after a
child is adjudicated delinquent, "[mlake any further
disposition that the court finds proper," subject to
limited exceptions which are not applicable to the
present case.FN4

FN4. The General Assenibly has since
amended R.C. 2151.355, effective January
1, 1999. Subsection (A)(12) is now subsec-
tiott (A)(22).

For the foregoing reasons, appellant's assignment of
error is without merit. The judgment of the jttvenile
court is afftrmed.

NADER and MAHONEY, JJ., concur.
Ohio App. 1 I Dist., 1999.
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DECISION AND JO URNAL ENTRY

REECE, Presiding Judge.
*1 Appellant, Demetrius FIerring, appeals his adju-

dication of delinquency due to a probation violation

pursuant to R.C. 2151.02. We affirm.

I.

On October 18, 1994, Demetrius Herring, then aged
fifteen (15), was adjudicated delinquent after ad-
mitting the unauthorized use of a motor vehicle in
violation of R.C. 2913.03(A), Juvenile Case No.
94-10-4395. The court held the matter, a fourth de-
grce felony, for disposition. On October 27, 1994,
Herring was placed on six (6) montl s probation,
was ordered to pay restitution, placed on house ar-
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rest until notified, and ordered "to be in Youth Out-
reach program, attend Child Guidance and the Ray
program." The juvenile cotnt's order was not journ-
alized until November 30, 1994.

On May 18, 1995, a probation violation complaint
was filed against I-Ierring for ttvancy. Admitting the
violation, IIerring was again found to be delin-
quent. The May 23, 1995, journal entry stated all
prior orders remained in full force and effect. This
dispositio» also included an order of "5 days sus-
pended, probation to terminate when he completes
YOC [ (Youth Outreach Center) ] program."

On June 21, 1995, Herring's probation officer again
filed a probation violation complaint against him,
this tinie alleging failure to comply with the Youth
Outreach Center (YOC) Program. A warrant for
Hetring's arrest was issued on July 10, 1995. The
matter was heard on October 2, 1995, along with a
separate two count complaint (Juvenile Case No.
95-10-4188) against Herring for knowingly pos-
sessing a counterfeit controlled substance in viola-
tion of R.C. 2925.37 and breaching thc daytime
curfew. Herring admitted all charges against him.

The court, believing the possession charge in Case
No. 4188 was a third degree felony, committed
Hetring to the Depar(ment of Youth Services
(DYS) for six (6) months. Upon realizing the of-
fense was a misdemeanor, the court vacated its dis-
position and disniissedCase No. 4188. As to the
probation violation on the original case (No. 4395),
the court committed Herring to six (6) montlis at
the DYS. At this same hearing, the judge also dis-
niissed the aggravated menacing charge against
Herring in Juvenile Case No. 95-6-2682. These or-
ders were all journalized on October 2, 1995. This
appeal followed.

H.

Hcrring raises three assignments of error: (I) his
comtnitment to DYS violated the provisions agaittst
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double jeopardy contained in the United States and
Ohio Constitutions, (2) he was denied his right to
counsel, and (3) the court erred both in informing
him the possession cl arge against him was a felony
and in considering the charge a felony during its
disposition.

A.

Herring contends his probation period in Juvenile
Case No. 94-10-4395 had expired when the court
sentenced him to six months in the custody of the
DYS. Herring argues the six months probation he
was given on October 27, 1994 expired on April 25,
1995. Thus, his probation violation adjudicated on
May 23, 1995, for which the juvenile court gave
Herring a five day suspended sentence and exten-
ded his probation until completion of the YOC pro-
grani, was entered in error because Herring was no
longer on probation. Herring further argues that if
the May 23, 1995 order was a nullity, then he could
not have violated probation by not conipleting the
YOC program.

*2 However, the juvenile court's order was not
journalized until November 30, 1994. Ohio courts
spealc tl rough their journal entries. State ex rel.
Worcester v. Donnellon (1990), 49 Ohio St.3d 117,
118. An entry is effective only when it has been
journalized. State v. Ellington (1987), 36 Ohio
App.3d 76, 77-78. Therefore, Herring's probation
period did not begin to run until November 30,
1994, and expired on May 29, 1995. See State v.

Battle (June 28, 1989), Hamilton App. No. C-
880131, unreported.F"' The May 23, 1995, proba-
tion violation occurred during Herring's probatioti
period and the court was within its discretion to ex-
tend I-Ierring's probation until he completed the
YOC programP"2 While it may seen as tl ough
the court extended Herring's probation indefinitely,
it was less than one month after Herring was
ordered to complete the YOC program as a term of
his probation that the probation violation complaint
was filed against him.

Page 2

FNI. This might seem to contradict our de-
cision in State v. Wetzel (Feb. 9, 1994),
Summit App. No. 16407, unreported. In
Wetzel, appellant Anthony Wetzel was
convicted of corruption of a minor and
sentenced to probation on June 23, 1993.
On June 26, 1993, Wetzel committed a
probation violation. The journal
garding the proceedings of June
was not journalized until July 8,

entty re-
23, 1993
1993. On

July 16, 1993, Wetzel's probation was re-
voked due to the June 26, 1993 incident.
Wetzel argued the trial court erred in re-
voking his probation because his conduct
on June 26, 1993 predated the joumaliza-
tion of the sentencing order placing him on
probation, thus he was not yet on probation
at the time the alleged probation violation
occurred.

However, this court determined that al-
though it perhaps was error for the trial
court to find a violation of the terms of
probation when the order imposing pro-
bation had not yet been journalized,
based on the facts of the case any such
error was hartnless and the judgment re-
voking Wetzel's probation was affirmed.
Id. at 4. Therefore, our holding in the in-
stant case does not contradict our hold-
ing in Wetzel.

FN2. Although Herring argues the court
did not extend his probation by its May 23,
1995 order, we find his argument unper-
suasive. The coutt's order specifically
states "probation to terminate when he
completes YOC program." (Emphasis ad-
ded.) Presuming the court was aware it had
previously imposed a six montli term of
probation and that such term was within
days of expiration, such language clearly
indicates an intent to extend I-Ierring's pro-
bation until completion of the required re-
habilitation program.
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Hcning also asserts the court could not conimit him
to the custody of the DYS for six months on the
June 21, 1995 probation violation because the coutt
had not ordered a suspended commitment to the
DYS ou the original October 18, 1994 adjudication
of delinquency. Herring argues that because he was
originally given only probation and no suspended
period of commitment, the disposition of his case
can not now be modified to a period of commit-
ment. However, upon revocation of probation a
court may impose any sentence that it could have
originally imposed. See R.C. 2951.09; State v.
McMullen (1983), 6 Ohio St.3d 244, 246. See, also,
R.C. 2151.35.5(A)(11). Because Herring was ori-
ginally adjudicated delinquent based on a foutth de-
gree felony, he could have been sentenced to a min-
imuni term of six months commitment to the cus-
tody of the DYS. R.C. 2151.35.5(A)(4). Tltus, the
juvenile court did not err in making such a disposi-
tion upon revocation of his probation.

Herring's first assignment of error is overruled.

B.

In his second assignment of error, Herring argues
he was denied his constitutional right to counsel.
Although the transcript of the proceedings reveals
the court explained Herring's rigltts to him, and he
then orally waived those riglits, Herring now con-
tends his waiver was neither knowing, intelligent
nor voluntary."N' However, "at a hearing for a
probation violationJuv.R. 35(B) governs and does
not impose a requirement upon the jttvenile court to
infortn the juvenile that he or she is waiving certain
rights." In re Motley (May 1, 1996), Summit App.
No. 17509, unreported, at 3. (Emphasis added.)
See, also, In re Collins (Sept. 27, 1995), Medina
App. No. 2365-M, unreported. Therefore, not only
did the juvenile court not err in accepting Herring's
waiver of rights as to liis probation violation, it did
more than was t-equired.

FN3. It should be noted that this was not
Herring's first, or even second, appearance
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before the juvenile court. Presumably his
previous experiences would lend to his
awareness of his rights.

Herring's second assignment of error is overtuled.

C.

In his final assignment of error, Herring contends
the court erred in informing him the charge of pos-
session of a counterfeit controlled substance was a
third degree felony rather than a first degree misde-
meanor. We fail to comprehend how Herring was
prejudiced by the court's error. First, Herring was
mistakenly informed that the possible penalty for
his actions was more serious than it actually was. It
is completely illogical that such an error would
have a negative affect on his decision to admit the
charge against him. Had the reverse occurred and
Hetring been told the mininium possible penalty
was less than what it actually was, then his decision
to waive his rights and admit the charge based on
inaccurate information might be flawed. Second,
the juvenile court realized its mistake, vacated its
disposition and dismissed the case. Thus, the point
is nioot.

*3 Herring also claims the six month commitment
to the DYS based on the probation violation was
improperly made in reaction to the court's inability
to inipose such a disposition on the possession
charge. There is no evidence of this in the record.
The disposition as to the probation violation was
properly made and within statutory limits. See R.C.
2151.35.5(A)(4). That the comt mistakenly made
the same disposition on a separate complaint
against Hen-ing is of no relevance.

Herring's third assignment of error is overruled.

Herring's three assignments of error are overruled
and the disposition of the juvenile court committing
him to six months in the custody of the DYS is af-
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firnied.

Judgment affrmed.

The Court finds that there were reasonable grounds
for this appeal.

We order that a special mandate issue out of this
co irt, directing the County of Summit Common
Pleas Court to carry this judgment into execution. A
certified copy of this journal entry shall constitute
the mandate, pursuant to App.R. 27.

Immediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it
shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall
begin to run. App.R. 22(E).

Costs taxed to appellant.

Exceptions.

MAHONEY, J., concurs.DICKINSON, Judge, con-
curs, saying.
I concur in the majority's opinion. I write separately
to note that my concurrence in the overruling of
HeiTing's second assignment of error is based solely

on stare decisis. See In re Collins (Sept. 27, 1995),
Medina App. No. 2365-M, unreported, (Dickinson,
J., dissenting.)

Ohio App. 9 Dist.,1996.
In re Herring
Not Reported in N.E.2d, 1996 WL 385611 (Ohio
App. 9 Dist.)

END OF DOCUMENT
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'sO Chapter 2151. Juvenile Courts--General Provisions (Refs & Annos)

%1 Construction; Definitions
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.*2151.022 "Unruly child" defined

As used in this chapter, "unruly child" includes any of the following:

(A) Any child who does not subniit to the reasonable control of the child's parents, teachers, guardian, or cus-
todian, by reason of being wayward or habitually disobedient;

(B) Any child who is an habitual truant from school and who previously has not been adjudicated an unruly
child for being an habitual truant;

(C) Any child wlio behaves in a manner as to injure or endanger the child's own health or morals or the health or
morals of others;

(D) Any child who violates a law, other than division (C) of section 2907.39, division (A) of section 2923.211,
division (C)(1) or (D) of section 2925.55, or section 2151.87 of the Revised Code, that is applicable only to a child.

(2006 H 23, eff. 8-17-06; 2006 S 53, eff. 5-17-06; 2000 S 179, § 3, eff. 1-1-02; 2000 S 218, eff. 3-15-01; 2000 S
181, eff. 9-4-00; 1995 H 4, eff. 11-9-95; 1969 H 320, eff. 11-19-69)

UNCODIFIED LAW

1995 H 4, § 3: See UncodiPied Law under 2151.02.

HISTORICAL AND STATUTORY NOTES

Ed. Note: The legal review and technical services staff of the Legislative Service Commission has issued an
opinion regarding the treatment of multiple atnendments. The opinion is neither legally authoritative nor bind-
ing, but is provided as a general indication that the amendments of the several acts [2006 H 23, eff. 8-17-06 and
2006 S 53, off. 5-17-06] may be harmonized pursuant to the rule of consttuction contait ed in R.C. 1.52(B) re-
quiring all atnendments be given effect if they can reasottably be pttt into sintultaneous operation. See Baldwin's•

Oleio Legislative Service Annotated, 2006, pages 3/L-1243 and 1/L-220, or the OH-LEGIS or OH-LEGIS-OLD
database on Westlaw, for original versions of these Acts.

Atnendment Note: 2006 H 23 inserted "division (C) of section 2907.39," in division (D).

Atnendntcnt Note: 2006 S 53 inserted ", division (C)(1) or (D) of section 2925.55," in division (D).

Amendment Note: 2000 S 179, § 3, eff. 1-1-02, rewrote this section, which prior thereto read:

"As used in this chapter, 'ttnruly child' includes any of the following:

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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"(A) Any child who does not subject the child's self to the reasonable control of the child's parents, teachers,
guardian, or custodian, by reason of being wayward or habitually disobedient;

Page 2

"(B) Any child wl o is persistcntly truant from home;

"(C) Any child wlio is an l abitual truant from scliool and who previously has not been adjudicated an unruly
child for being an habitual truant;

"(D) Any child who so deports the child's self as to injure or endanger the child's own health or morals or the
healtli or morals of others;

"(E) Any child who attempts to enter the marriage relation in atty state without the consent of the child's parents,
custodian, or legal guardian or other legal authority;

"(F) Any child who is found in a disreputable place, visits or patrottizes a place prohibited by law, or associates
with vagrant, vicious, criminal, notorious, or inimoral persons;

"(G) Any child who engages in an occupation prohibited by law or is in a situation dangerous to life or linib or
injurious to the child's own health or morals or the health or norals of others;

"(H) Any child who violates a law, other than division (A) of section 2923.211 of the Revised Code, that is ap-
plicable only to a cliild."

Amendtnent Note: 2000 S 218 inseited "or section 2151.87" in division (H).

Amendment Note: 2000 S 181 substituted "persistently" for "an habitual", and deleted "or school" from the end
of, division (B); added new division (C); rcdesignated former divisions (C) tl rough (G) as new divisions (D)
through (H); and made changes to reflect gender neutral language.

Amendnrent Note: 1995 H 4 substituted "this chapter" for "sections 2151.01 to 2151.54, inclusive, of the Re-
vised Code" and "of the following:" for "child" in the first paragraph; substituted "Any child who" for "Who" in
divisions (A) through (F); added "the healtli or morals of' to divisions (C) and (F); rewrote division (G), which
formerly read "Who has violated a law applicable only to a child."; and made changes to reflect gender neutral
language and other nonsubstantive changes tluoughout.

R.C. § 2151.022, OH ST § 2151.022

Current through 2008 File 80 of the 127th GA (2007-2008),
apv. by 5/19/08, and filed with the Secretary of State by 5/19/08.

Copr. (D 2008 Thonison Reuters/West

END OF DOCUMENT
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R.C. § 2152.01

C
Baldwiii s Oliio Revised Code Annotated Currentoess

Title XXI. Courts--Probate--Juvenile
sL1 Chapter 2152. Juvettile Comts--Criminal Provisions (Refs & Annos)

su General Provisions (Refs & Ainros)

.+ 2152.01 Puiposcs; applicability of law

(A) The overriding purposes for dispositions under this chapter are to provide for the care, protection, and men-
tal and pliysical development of children subject to this chapter, protect the public interest and safety, hold the
offender accountable for the offender's actions, restore the victim, and rehabilitate the offender. These purposes
shall be achieved by a system of graduated sanctions and services.

(B) Dispositions under this chapter shall be reasonably calculated to achieve the overriding purposes set forth in
this section, commensurate with and not demeaning to the seriousness of the delinquent child's or the juvenile
traffic offender's conduct and its impact on the victim, and consistent witli dispositions for similar acts commit-
ted by similar delinquent childreu and juvenile traffic offenders. The court shall not base the disposition on the
race, ethnic background, gender, or religion of the delinquent child orjuvenile traffic offender.

(C) To the extent they do not conflict witlt this chapter, the provisions of Chapter 2151. of the Revised Code ap-

ply to the proceedings under this cliapter.

(2000 S 179, § 3, eff. 1-1-02)

R.C. § 2152.01, OH ST § 2152.01

Current through 2008 File 80 of the 127th GA (2007-2008),
apv. by 5/19/08, and filed with the Secretaty of State by 5/19/08.

Copr. © 2008 Thomson Reuters/West

END OF DOCUMENT
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P
Baldwin's Ohio Revised Code Annotated Currentness

Title XXI. Courts--Probate--Juvenile
%j Chapter 2151. Juvenile Courts--General Provisions (Refs & Annos)

KH I-Iearing and Disposition

^2151.354 Disposition of unruly child; driver's license suspension; habitual truants

(A) If the child is adjudicated an unruly child, the court may:

(1) Make any of the dispositions authorized under section 2151.353 of the Revised Code;

Page 1

(2) Place the child on conimunity control under any sanctions, services, and conditions that the court prescribes,
as described in division (A)(4) of section 2152.19 of the Revised Code, provided that, if the court imposes a
period of comniunity service upon the child, tlte period of community service shall not exceed one hundred sev-
enty-five hours;

(3) Suspend the driver's license, probationary driver's license, or temporary instruction permit issued to the child
for a period of time prescribed by the court and suspend the registration of all motor vehicles registered in the
name of the child for a period of time prescribed by the court. A child whose license or permit is so suspended is
ineligible for issuance of a license or pertnit during the period of suspension. At the end of the period of suspen-
sion, the cliild shall not be reissued a license or pennit until the child has paid any applicable reinstatement fee
and complied with all requirenients governing license reinstatement.

(4) Commit the child to the temporary or permanent custody of the court;

(5) Make any further disposition the court finds proper that is consistent with sections 2151.312 and 2151.56 to
2151.61 of the Revised Code;

(6) If, after niaking a disposition tmder division (A)(1), (2), or (3) of this section, the court finds upon further
hearing that the child is not amenable to treatment or rehabilitation under that disposition, make a disposition
othetwise authorized under divisions (A)(1), (4), (5), and (8) of section 2152.19 of the Revised Code that is con-
sistent with sections 2151.312 and 2151.56 to 2151.61 of the Revised Code.

(B) If a child is adjudicated an unruly child for committing any act that, if comniitted by an adult, would be a
dtvg abuse offense, as defined in section 2925.01 of the Revised Code, or a violation of division (B) of section
2917.11 of the Revised Code, in addition to imposing, in its discretion, any other order of disposition authorized
by this section, the cotut shall do botli of the following:

(1) Require the child to participate in a dnig abuse or alcohol abuse counseling program;

(2) Suspend the temporaiy instruction permit, probationary driver's license, or driver's license issued to the child
for a period of time prescribed by the court. The court, in its discretion, may terminate the suspension if the
child attends and satisfactorily contpletes a dtvg abuse or alcohol abuse education, interveution, or treatment
program specified by the court. During the ti ne the child is attending a program as described in this division, the
court sliall retain the child's teinporary instruction permit, probationary driver's license, or driver's license, and

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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the court shall retum the permit or license if it terminates the suspension.

Page 2

(C)(1) If a child is adjudicated an unruly cliild for being an habitual h•uant, in addition to or in lieu of iniposing
any otliei- order of dispositioo authorized by this section, the court inay do any of the following:

(a) Order the board of education of the child's scliool district or the governing board of the educational service
center in the child's school district to require the child to attend an alternative school if an alte -native school has
been established puisuant to section 3313.533 of the Revised Code in the school district in which the child is en-
titled to attend school;

(b) Require the child to participate in any academic program or community service program;

(c) Require the child to participate in a drug abuse or alcohol abuse counseling prograni;

(d) Require that the child receive appropriate medical or psychological treatment or counseling;

(e) Make any other order that the court finds proper to address the child's habitual truancy, including an order re-
quiring the child to not be absent without legitimate excuse from the public school the child is supposed to at-
tend for five or more consecutive days, seven or more school days in one scliool month, or twelve or more
school days in a school year and including an order requiring the child to participate in a truancy prevention me-
diation program.

(2) If a child is adjudicated an unruly child for being an habitual truant and the court determines that the parent,
guardian, or other person having care of the child has failed to cause the child's attendance at school in violation
of section 3321.38 of the Revised Code, in addition to any order of disposition authorized by this section, all of
the following apply:

(a) The court may require the parent, guardian, or other person having care of the child to participate in any
coirununity seivice program, preferably a community seivice program that requires the involvement of the par-
ent, guardian, or other person having care of the child in the school attended by the child.

(b) The court n ay require the parent, guardian, or other person having care of the child to paiticipate in a tiv-
ancy prevention mediation program.

(c) The court shall warn the parent, guardian, or other person having care of the child that any subsequent adju-
dication of the child as an unruly or delinquent child for being an habitual or chronic tniant may result in a crim-
inal charge against the parent, guardian, or other person having care of the child for a violation of division (C) of
sectiott 2919.21 or section 2919.24 of the Revised Code.

(2002 H 400, § 4, eff. 1-1-04; 2002 H 400, § 1, eff. 4-3-03; 2002 S 123, eff. 1-1-04; 2002 H 393, eff. 7-5-02;
2001 H 57, eff. 2-19-02; 2000 S 179, § 3, eff. 1-1-02; 2000 S 181, eff. 9-4-00; 1997 S 35, eff. 1-1-99; 1996 H
265, eff. 3-3-97; 1996 H 274, eff. 8-8-96; 1992 H 154, eff. 7-31-92; 1990 S 258, S 131; 1989 H 381, H 330, H
329; 1988 H 643; 1969 H 320)

HISTORICAL AND STATUTORY NOTES

Amendnrent Note: 2002 H 400 changed "(A)(3)" to "(A)(4)" in division (A)(2); and changed "(A)(l), (3), (4),
and (7)" to "(A)(1), (4), (5), and ( 8)" in division (A)(6).
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Amendinent Note: 2002 S 123 rewrote divisions (A) and (B) of this section, which prior thereto read:

"(A) If the child is adjudicated an unruly child, the court may:

"(1) Make any of the dispositions authorized under section 2151.353 of the Revised Code;

Page 3

"(2) Place the child on community control under any sanctions, services, and conditions that the court pre-
scribes, as described in division (A)(3) of section 2152.19 of the Revised Code, provided that, if the court im-
poses a period of comnnmity service upon the cl ild, the period of comniunity service shall not exceed one hun-
dred seventy-Sve hours;

"(3) Suspend or revoke the driver's license, probationary driver's license, or temporaiy instruction pennit issued
to the child and sttspend or revoke the registration of all motor vehicles registered in the name of the child. A
child whose license or pennit is so suspended or revoked is ineligible for issuance of a license or permit during
the period of suspension or revocation. At the end of the period of suspension or revocation, the child shall not
be reissued a license or permit until the child has paid any applicable reinstatement fee and complied with all re-
quirements governing license reinstatement.

"(4) Comniit the child to the temporary or permanent custody of the court;

"(5) Make any further disposition the court finds proper that is consistent with sections 2151.312 and 2151.56 to
2151.61 of the Revised Code;

"(6) If, after making a disposition under division (A)(1), (2), or (3) of this section, the court finds upon further
hearing that the child is not amenable to treatment or rehabilitation under that disposition, make a disposition
otherwise authorized under divisions (A)(1), (3), (4), and (7) of section 2152.19 of the Revised Code that is con-
sistent with sections 2151.312 and 2151.56 to 2151.61 of the Revised Code.

"(B) If a child is adjudicated an umvly cliild for committing any act that, if committed by an adult, would be a
drug abuse offense, as defined in section 2925.01 of the Revised Codc, or a violation of division (B) of section
2917.11 of the Revised Code, then, in addition to imposing, in its discretion, any other order of disposition au-
thorized by this section, the court shall do both of the following:

"(1) Require the child to participate in a drug abuse or alcohol abuse counseling program;

"(2) Suspend or revoke the temporary instruction permit, probationary driver's license, or driver's license issued
to the child for a period of time prescribed by the court or, at the discretion of the court, until the child attends
and satisfactorily completes a dntg abuse or alcohol abuse education, intervention, or treatment program spe-
cified by the court. During the time the child is attending the program, the court shall retain any temporary in-
struction perniit, probationary driver's license, or driver's license issued to the child and shall return the permit
or license wlien the child satisfactorily completes the program."

Ainendtnent Note: 2002 H 393 inserted ", provided that, if the court imposes a period of community service
upon the cbild, the period of comniunity service shall not exceed one lumdred seventy-five hours;" in division
(A)(2).

Amendment Note: 2001 H 57 inserted new division (A)(5), redesignated former division (A)(5) as new division
(A)(6); and rewrote new division (A)(6), which as former division (A)(5) read:
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"If, after making a disposition under division (A)(1), (2), or (3) of this section, the court finds upon further hear-
ing that the child is not amenable to treatment or rehabilitation under that disposition, make a disposition otlier-
wise authorized tinder divisions (A)(1), (3), (4) and (7) of section 2152.19 of the Revised Code, except that the
child may not be committed to or placed in a secure correctional facility, and commitment to or placement in a
detention facility may not exceed twenty-four hours unless authorized by division (C)(3) of section 2151.312 or
sections 2151.56 to 2151.61 of the Revised Code."

Atnendment Note: 2000 S 179, § 3, eff. 1-1-02, substituted "community control" for "probation" and inserted
"sanctions, services, and" and "as described in division (A) of section 2152.19 of the Revised Code" in division
(A)(2); and substituted "divisions (A)(1), (3), (4), and (7) of section 2152.19" for "divisions (A)(1), (2), and
(A)(8) to (12) of section 2151.355", "facility" for "home", and "division (B)(3)" for "division (C)(3)", in division

(A)(5).

Amendment Note: 2000 S 181 substituted "(A)(8) to (12)" for "(A)(7) to (11)" in division (A)(5); and added di-

vision (C).

Amendment Note: 1997 S 35 inserted "probationary driver's license, or temporary instntction pennit" and ad-
ded the second and third sentences in division (A)(3); rewrote division (B)(2); and made other nonsubstantive
clianges. Prior to amendnient, division (B)(2) read:

"(2) Suspend or revoke the temporary instruction permit or probationary operator's license issued to the child un-
til the child attains the age of eighteen years or, at the discretion of the court, attends and satisfactorily com-
pletes a drug abuse or alcohol abuse education, intervention, or treatment program specified by the court. During
the time the child is attending the program, the court shall retain any tetnporary instniction permit or probation-
ary license issued to the child and shall return the permit or license when the child satisfactorily completes the
program."

Amendment Note: 1996 H 265 substituted "(A)(1), (2), and (A)(7) to (11)" for "(A)(1) to (3) and (A)(6) to
(10)" and inserted ", except that the child may not be committed to or placed in a secure correctional facility,
and commitment to or placement in a detention home may not exceed twenty-four hours unless authorized by di-
vision (C)(3) of section 2151.312 or sections 2151.56 to 2151.61 of the Revised Code" in division (A)(5).

Amendment Note: 1996 H 274 added division (A)(4); and redesignated former division (A)(4) as division (A)(5).

CROSS REFERENCES

Adjudicatory hearitig, Juv R 29

Deception to obtain matter hartnful to juveniles, 2907.33

Dispositional hearing, procedure, Juv R 34

Foster caregivers, information regarding delinquent children provided to, 2152.72

Registrar of motor vehicles, revocation of probationary driver's license, 4507.162
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sI€7 Chapter 2152. Juvenile Courts--Criminal Provisions (Refs & Annos)
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.^2152.02 Definitions

As used in this chapter:

(A) "Act charged" means the act that is identified in a complaint, indictment, or information alleging that a child
is a delinquent child.

(B) "Admitted to a department of youth services facility" includes admission to a facility operated, or contracted
for, by the department and admission to a cotnparable facility outside this state by another state or the United States.

(C)(1) "Child" means a person who is under eigliteen years of age, except as otherwise provided in divisions
(C)(2) to (6) of this section.

(2) Subject to division (C)(3) of this section, any person who violates a federal or state law or a municipal ordin-
auce prior to attaining eighteen years of age shall be deemed a "child" irrespective of that person's age at the
time the coniplaint with respect to that violation is filed or the hearing on the coniplaint is held.

(3) Any person who, while under eigltteen years of age, commits an act that would be a felony if committed by
an adult and who is not taken into custody or apprehended for that act until aftcr the person attains twenty-one
years of age is not a child in relation to that act.

(4) Any person whose case is transfened for criminal prosecution pursuant to section 2152.12 of the Revised
Code shall be deemed after the transfer not to be a child in the transfen-ed case.

(5) Atiy person whose case is trattsferred for criminal prosecution pursuant to section 2152.12 of the Revised
Code and who subsequently is convicted of or pleads guilty to a felony in that case, and any person who is adju-
dicated a delinquent child for the commission of an act, who has a serious youthful offender dispositional sen-
tence iniposed for the act pursuatit to section 2152.13 of the Revised Code, and whose adult portion of the dis-
positional sentence is invoked pursuant to section 2152.14 of the Revised Code, shall be deemed after the trans-
fer or invocation not to be a child in any case in wl ich a coniplaint is filed against the person.

(6) The juvenile court lias jurisdiction over a person who is adjudicated a delinquent child orjuvenile traffic of-
fender prior to attaining eighteen years of age until the person attains twenty-one years of age, and, for putposes
of that jurisdiction related to that adjudication, except as otl etwise provided in this division, a person who is so
adjudicated a delinquent child orjuvenile traffic offender shall be deenied a "child" until the person attains
twenty-one years of age. If a person is so adjudicated a delinquent child orjuvenile traffic offender and the court
makes a disposition of the persou ttnder this chapter, at any time after the person attains eigliteen years of age,
the places at which the person may be beld under that disposition are not limited to places authorized under this
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chapter solely for confinement of children, and the person may be confined under that disposition, in accordance
with division (F)(2) of section 2152.26 of the Revised Code, in places other thau those authorized under this
chapter solely for confinement of children.

(D) "Chronic truant" means any child of compulsory school age who is absent without legitimate excuse for ab-
sence f-om the public school the child is supposed to attend for seven or more consecutive school days, ten or
more school days in one school month, or fifteen or niore school days in a school year.

(E) "Conununity corrections facility," "public safety beds," "release autltority," and "supervised release" have
the sanTe meaniugs as in section 5139.01 of the Revised Code.

(F) "Delinquent child" includes any of the following:

(1) Any child, except a juvenile traffic offender, who violates any law ofthis state or the United States, or any
ordinance of a political subdivision of the state, that would be an offense if comtnitted by an adult;

(2) Any child who violates any lawful order of the court made under this chapter or under Chapter 2151. of the
Revised Code other than an order issued under section 2151.87 of the Revised Code;

(3) Any clTild who violates division (C) of section 2907.39, division (A) of section 2923.211, or division (C)(1)
or (D) of section 2925.55 of the Revised Code;

(4) Any child who is a habitual truatit and who previously has been adjudicated an untuly child for being a ha-
bitual truant;

(5) Any child who is a clironic truant.

(G) "Discretionary serious youthful offender" means a person who is eligible for a discretionary SYO and who is
not trausfeired to adult coutt under a mandatory or discretionary transfer.

(H) "Discretionary SYO" means a case in which thejuvenile court, in thejuvenile court's discretion, may im-
pose a serious youthful offender disposition under section 2152.13 of the Revised Code.

(I) "Discretionary transfer" means that the juvenile court has discretion to transfer a case for criminal prosecu-
tion under division (B) of section 2152.12 of the Revised Code.

(J) "Dmg abuse offense," "felony drug abuse offense," and "minor drug possession offense" have the sanTe
meanings as in section 2925.01 of the Revised Code.

(K) "Electronic monitoring" and "electronic monitoring device" have the same meanings as in section 2929.01
of the Revised Code.

(L) "Economic loss" nleans any econoniic detriment suffered by a victim of a delinquent act or juvenile traffic
offense as a direct and proximate result of the delinquent act or juvenile traffic offense and includes any loss of
income due to lost time at work because of any injury caused to the victint atTd any property loss, medical cost,
or funeral expense incurred as a result of the delinquent act orjuvenile traffic offense. "Economic loss" does not
include non-economic loss or any punitive or exemplary damages,

(M) "Firearm" has the same meaning as in section 2923.11 of the Revised Code.
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^7 Dispositional Orders

..+ 2152.19 Additional disposition orders for delinquent children

Page 1

(A) If a child is adjudicated a delinquent child, the court may make any of the following orders of disposition, in
addition to any other disposition authorized or required by this chapter:

(1) Any order that is authorized by section 2151.353 of the Revised Code for the care and protection of an ab-
used, neglected, or dependent child;

(2) Commit the child to the teniporary custody of any school, camp, institution, or other facility operated for the
care of delinquent children by the county, by a district organized under section 2152.41 or 2151.65 of the Re-
vised Code, or by a private agency or organization, within or without the state, that is authorized and qualified to
provide the care, treatment, or placement required, including, but not limited to, a school, canip, or facility oper-
ated under section 2151.65 of the Revised Code;

(3) Place the child in a detention facility or district detention facility operated under section 2152.41 of tbe Re-
vised Code, for up to ninety days;

(4) Place the child on community control under any sanctions, services, and conditions that the court prescribes.
As a condition of community control in every case and in addition to any other condition that it imposes upon
the cbild, the court shall require the child to abide by the law during the period of community control. As re-
ferred to in this division, community control includes, but is not limited to, the following sanctions and condi- tions:

(a) A period of basic probation supervision in which the child is required to maintain contact with a person ap-
pointed to supervise the child in accordance with sanctions imposed by the court;

(b) A period of intensive probation supervisiou in which the child is required to maintain frequent contact with a
person appointed by the court to supervise the child while the child is seeking or maintaining employment and
participating in training, education, and treatment programs as the order of disposition;

(c) A period of day repating in which tlie child is required each day to report to and leave a center or anotlrer
approved reporting location at specified times in order to patticipate in work, education or training, treatment,
and other approved programs at the center or outside the center;

(d) A period of community sevice of up to five hundred hours for an act that would be a felony or a misdeniean-
or of the first degree if con mitted by an adult, up to two httndred hours for an act that would be a misdemeanor
of the second, third, or fourth degree if eomniitted by an adtilt, or up to thirty hou s for an act that would be a
ininor misdemeanor if comniitted by an adult;

(e) A iequirement that the child obtain a high school diploma, a certificate of higli school equivalence, vocation-
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al training, or employment;

(f) A period of drug and alcohol use monitoring;

(g) A requirement of alcohol or drug assessment or counseling, or a period in an alcohol or drug treatment pro-
gt-am with a level of security for the child as detertnined necessary by the court;

(h) A pcriod in which the court orders the child to observe a curfew that may involve daytime or evening hours;

(i) A requirement that the child serve monitored tinie;

(j) A period of house arrest without electronic monitoring or continuous alcohol monitoring;

(k) A period of electronic monitoring or continuous alcohol monitoring without house arrest, or house arrest
with electronic monitoring or continuous alcohol monitoring or both electronic monitoring and continuous alco-
hol monitoring, that does not exceed the maximum sentence of imprisonment that could be imposed upon an

adult who commits the same act.

A period of house arrest with elcctronic monitoring or continttous alcohol monitoring or botli electronic monit-
oring and continuous alcohol monitoring, imposed under this division shall not extend beyond the child's
twenty-first birthday. If a court imposes a period of house arrest with electronic nionitoring or continuous alco-
hol monitoring or both electronic monitoring and continuous alcohol monitoring, upon a child under this divi-
sion, it shall require the child: to remain in the child's home or otlier specified pretnises for the entire period of
house arrest with electronic monitoring or continuous alcohol monitoring or both except when the court permits
the child to leave those premises to go to school or to other specified pretnises. Regarding electronic nionitor-
ing, the court also shall require the child to be monitored by a central system that can determine the child's loca-
tion at designated times; to report periodically to a person designated by the court; and to enter into a written
contract with the coutt agreeing to comply with all requirements imposed by the court, agreeing to pay any fee
imposed by the coutt for the costs of the house arrest with electronic monitoring, and agreeing to waive the right
to receive credit for any time served on house arrest with electronic monitoring toward the period of any other
dispositional order iniposed upon the child if the cl ild violates any of the requirements of the dispositional order
of house arrest with electronic monitoring. The court also may impose other reasonable requirements upon the child.

Unless ordered by the court, a child shall not receive credit for any time served on house atrest with electronic
monitoring or continuous alcohol monitoriug or both toward any otlier dispositional order imposed upon the
child for the act for which was imposed the dispositional order of house arrest with electronic monitoring or
continuous alcohol tnonitoring. As used in this division and division (A)(4)(1) of this section, "continuous alco-

hol monitoring" has the sanie meaniug as in section 2929.01 of the Revised Code.

(I) A suspension of the driver's license, probationary driver's license, or temporary instruction permit issued to
the child for a period of time prescribed by the court, or a suspension of the registration of all motor vehicles re-
gistered in the name of the cbild for a period of time prescribed by the court. A child whose license or permit is
so suspended is ineligible for issuance of a license or permit during the period of suspension. At the end of the
period of suspension, the child shall not be reissued a license or permit ttntil the child has paid any applicable re-
instatentent fec and complied with all requirements goveming license reinstatement.
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(5) Commit the child to the custody of the court;

(6) Require the child to not be absent without legitimate excuse from the public school the child is supposed to
attend for five or more consecutive days, seven or more school days in one school month, or twelve or more
school days in a school year;

(7)(a) If a child is adjudicated a delinquent child for being a chronic hvant or a habitual truant who previously
has been adjudicated an unruly child for being a habitual truant, do either or botlt of the following:

(i) Require the child to participate in a truancy prevention mediation program;

(ii) Make any order of disposition as autliorizcd by this section, except that the court shall not commit the cl ild
to a facility described iu division (A)(2) or (3) of this section unless the court deterniines that the child violated a
lawful court order made pursuant to division (C)( L)(e) of section 2151.354 of the Revised Code or division
(A)(6) of this section.

(b) If a child is adjudicated a delinquent child for being a chronic truant or a habihtal truant who previously has
been adjudicated an unruly child for being a habitual truant and the court determines that the parent, guardian, or
other person having care of the child has failed to cause the child's attendance at school in violation of section
3321.38 of the Revised Code, do either or both of the following:

(i) Require the parent, guardian, or other person having care of the child to participate in a truancy prevention
mediation program;

(ii) Require the parent, guardian, or other person having care of the child to participate in any community ser-
vice program, preferably a community service program that requires the involvement of the parent, guardian, or
other person having care of the child in the school attended by the child.

(8) Make any further disposition that the court finds proper, except that the child shall not be placed in any of
the following:

(a) A state correctional institution, a county, multicounty, or mmilicipal jail or workliouse, or another place in
which an adult convicted of a crime, under arrest, or charged witli a crime is held;

(b) A community cotrections facility, if the child would be covered by the definition of public safety beds for
purposes of sections 5139.41 to 5139.43 of the Revised Code if the court exercised its autlrority to commit the
child to the legal custody of the department of youtli services for institutionalization or institutionalization in a
secure facility pursuant to this chapter.

(B) If a child is adjudicated a delinquent child, in addition to any order of disposition made under division (A) of
this section, the court, in the following situation.s and for the specified periods of time, shall suspend the child's
temporary instruction permit, restricted license, probationary driver's license, or nonresident operating privilege,
or suspend the child's ability to obtain such a permit:

(1) If the child is adjt dicated a delinquent child for violating section 2923.122 of the Revised Code, impose a
class fotu suspension of the child's license, permit, or privilege from the range specified in division (A)(4) of
section 4510.02 of the Revised Code or deny the child the issuance of a license or permit in accordance with di-
vision (F)(1) of section 2923.122 of the Revised Code.
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(2) If the child is adjudicated a delinquent child for committing an act that if committed by an adult would be a
drug abuse offense or for violating division (B) of section 2917.11 of the Revised Code, suspend the child's li-
cense, perinit, or privilege for a period of tinie prescribed by the court. The court, in its discretion, may termin-
ate the suspension if the child attends and satisfactorily completes a drug abuse or alcohol abuse education, in-
tervention, or treatment program specified by the court. During the time the child is attending a program de-
scribed in this division, the court shall retain the child's temporary instruction permit, probationary driver's li-
cense, or driver's license, and the court shall return the permit or liccnse if it terniinates the suspension as de-
scribed in this division.

(C) The court may establislt a victim-offender mediation program in which victims and their offenders meet to
discuss the offense and suggest possible restitution. If the court obtains the assent of the victim of the delinquent
act committed by the cl ild, the court may require the child to pa ticipate in the program.

(D)(1) If a child is adjudicated a delinquent child for committing an act that would be a felony if committed by
an adult and if the child caused, attentpted to cause, threatened to cause, or created a risk of physical harm to the
victim of the act, the court, prior to issuing an order of disposition under this section, shall order the preparation
of a victim impact statement by the probation department of the county in which the victim of the act resides, by
the court's own probation department, or by a victim assistance program that is operated by the state, a county, a
municipal corporation, or another governmental entity. The court sltall consider the victim impact statement in
determining the order of disposition to issue for the child.

(2) Each victim impact statement shall identify the victim of the act for which the child was adjudicated a delin-
quent child, iteniize any econoniic loss suffered by the victim as a result of the act, identify any physical injury
suffered by the victim as a result of the act and the seriousness and permanence of the injury, identify any
change in the victim's personal welfare or familial relationships as a result of the act and any psychological im-
pact experienced by the victim or the victim's family as a result of the act, and contain any other information re-
lated to the impact of the act upon the victini that the court requires.

(3) A victi n inipact statement shall be kept confidential and is not a public record. However, the court may fitr-
nish copies of the statenient to the department of youth services if the delinquent child is contmitted to the de-
partment or to both the adjudicated delinquent child or the adjudicated delinquent child's counsel and the prosec-
uting attomey. The copy of a victim inipact statement furnished by the court to the department pursuant to this
section shall be kept confidential and is not a public record. If an officer is preparing pursuant to section 2947.06
or 2951.03 of the Revised Code or Criminal Rule 32.2 a prcscntence investigation report pertaining to a person,
the court shall make available to the officer, for use in preparing the report, a copy of any victim impact state-
ment regarding that person. The copies of a victim inipact statetnent that are made available to the adjudicated
delinquent child or the adjudicated delinquent child's counsel and the prosecuting attorney pursuant to this divi-
sion shall be returned to the court by the person to whom they were made available i nmediately following the
imposition of an order of disposition for the child under this chapter.

The copy of a victim impact statement that is made available pursuant to this division to an officer preparing a
criminal presentence investigation report shall be returned to the court by the officer immediately following its
use in preparing the report.

(4) The department of youth services shall work with local probation departments and victim assistance pro-
grams to develop a standard victim impact statement.
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(E) If a child is adjudicated a delinquent child for being a chronic truant or a habitual truant who previously has
been adjudicated an unruly child for being a habitual truant and the coutt determines that the parent, guardian, or
other person having care of the child has failed to cause the child's attendance at school in violation of section
3321.38 of the Revised Code, in addition to any order of disposition it makes under this section, the court shall
wam the parent, guardian, or other person having care of the child that any subsequent adjudication of the child
as an unruly or delinquent child for being a habitual or chronic truant may result in a criminal charge against the
parent, guardian, or other person having care of the child for a violation of division (C) of section 2919.21 or
section 2919. 24 of the Revised Code.

(17)(1) During the period of a delinquent child's community control granted under this section, autliorized proba-
tion officers who are engaged within the scope of their supervisory duties or responsibilities may search, with or
without a warrant, the person of the delinquent child, the place of residence of the delinquent child, and a motor
vehicle, another item of tangible or intangible personal property, or other real property in which the delinquent
child has a right, title, or interest or for which the delinquent cl ild has the express or implied permission of a
person with a rigl t, title, or interest to use, occupy, or possess if the probation officers have reasonable grounds
to believe that the delinquent child is not abiding by the law or otherwise is not complyittg with the conditions of
the delinquent child's community control. The court that places a delinquent child on community control under
this section shall provide the delinquent child witlt a written notice that informs the delinquent child that author-
ized probation officers who are engaged within the scope of their supervisory duties or responsibilities may con-
duct those types of searches during the period of community control if they have reasonable grounds to believe
that the delinquent child is not abiding by the law or otherwise is not complying with the conditions of the delin-
quent child's community control. The coutt also shall provide the written notice described in division (E)(2) of
this section to each parent, guardian, or custodian of the delinquent child who is described in that division.

(2) The court that places a child on community control under this section shall provide the child's parent, guardi-
an, or otlier custodian with a written notice that informs them that authorized probation officers may conduct
searches pursuant to division (E)(1) of this section. The notice shall specifically state that a pemiissible search
might extend to a motor vehicle, another item of tangible or intangible personal property, or a place of residence
or other real property in which a notified parent, guardian, or custodian has a right, title, or interest and that the
parent, guardian, or custodian expressly or impliedly permits the child to use, occupy, or possess.

(G) If ajuvenile court commits a delinquent child to the custody of any person, organization, or entity pursuant
to this section and if the delinquent act for which the child is so conimitted is a sexually oriented offense or is a
child-victim oriented offense, the court in the order of disposition shall do one of the following:

(1) Require that the cliild be provided treatment as described in division (A)(2) of section 5139.13 of the Re-

vised Code;

(2) Ittfornt the person, orgauization, or entity that it is the preferred course of action in this state that the child be
provided treatment as described in division (A)(2) of scction 5139.13 of the Revised Code and encourage the
person, organization, or entity to provide that treatment.

(2007 S 10, eff. 1-1-08; 2004 H 163, eff. 9-23-04; 2003 S 5, § 3, eff. 1-1-04; 2003 S 5, § 1, eff. 7-31-03; 2003 H
95, § 3.13, eff. 1-1- 04; 2003 H 95, § 1, eff. 9-26-03; 2002 H 490, eff. 1-1-04; 2002 H 400, § 4, eff. 1-1-04; 2002
H 400, § 1, eff. 4-3-03; 2002 S 123, eff. 1-1-04; 2002 H 393, eff. 7-5-02; 2002 H 247, eff. 5-30-02; 2001 S 3,
eff. 1-1-02; 2000 S 179, § 3, eff. 1-1-02)
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R.C. § 2705.02

P
Baldwin's Ohio Revised Code Annotated Currentness

Title XXVII. Courts--General Provisions--Special Reniedies
^I7 Chapter 2705. Contcmpt of Court (Refs & Annos)

ti 2705.02 Acts in contempt of court

A person guilty of any of the following acts may be punished as for a contetnpt:

(A) Disobedieuce of, or resistancc to, a lawful writ, process, order, rule, judgment, or command of a court or of-

ficer;

(B) Misbeliavior of an officer of the court in the perfonnance of official duties, or in official transactions;

(C) A failure to obey a subpoena duly seived, or a refusal to be swom or to answer as a witness, when lawfully
required;

(D) The rescue, or attempted rescue, of a person or of property in the custody of an officer by virtue of an order
or process of court held by the officer;

(E) A failure upon the part of a person recognized to appear as a witness in a court to appear in coinpliance with
the terms of the person's recognizance;

(F) A failure to coniply witli an order issued pursuant to section 3109.19 or 3111.81 of the Revised Code;

(G) A failure to obey a subpoena issued by the department ofjob and family services or a child support enforce-
ment agency pursuant to section 5101.37 of the Revised Code;

(H) A willful failure to submit to genetic testing, or a willful failure to subniit a child to genetic testing, as re-
quired by an order for genetic testing issued under section 3111.41 of the Revised Code.

(2000 S 180, eff. 3-22-01; 1999 H 470, eff. 7-1-00; 1997 H 352, eff. 1-1-98; 1996 H 710, § 7, eff. 6-11-96; 1995
H 167, eff. 6-11-96; 1953 H 1, eff. 10-1-53; GC 12137)

UNCODIFIED LAW

1996 H 710, § 15, eff. 6-I 1-96, reads, in part:

(A) The amendments to sections 2151.231, 2301.34, 2301.35, 2301.351, 2301.358, 2705.02, 3111.20,
3111.21, 3111.22, 3111.23, 3111.241, 3111.242, 3111.27, 3111.28, 3111.99, 3113.21, 3113.214, 3113.215,
3113.99, 4723.07, and 4723,09 of the Revised Code by Sub. H.B. 167 of the 121st General Assembly take ef-
fect, and their existing interim versions are correspondingly repealed, on the date this act takes effect and not on
November 15, 1996 [.]

HISTORICAL AND STATUTORY NOTES

Ed. Note: 2705.02 contains provisions analogous to former 2917.26, repealed by 1972 H 511, eff. 1-1-74.
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P
Baldwin's Ohio Revised Code Annotated Currentness

Appendix to Title XXIX Crimes--Procedure (Law Effective Prior to July 1, 1996) (Rcfs & Annos)
Fu Chapter 2917. Offenses Against The Public Peace

^l) Disorderly Conduct

y2917.11 Disorderly conduct

Page 1

(A) No person shall recklessly cause inconvenience, annoyance, or alarm to anotl er, by doing any of the follow-

ing:

(1) Engaging in figliting, in threatening harm to persons or property, or in violent or turbulent behavior;

(2) Making unreasonable noise or offensively coarse utterance, gesturc, or display, or commutticating unwarran-
ted and grossly abusive language to any person;

(3) Insulting, taunting, or challenging another, under circumstances in which such conduct is likely to provoke a

violent response;

(4) Hindering or preventing the movement of persons on a public street, road, highway, or right-of-way, or to,
from, within, or upon public or private property, so as to interfere with the rights of others, and by any act which
serves no lawful and reasonable putpose of the offender;

(5) Creating a condition which is physically offensive to persons or which presents a risk ofphysical harm to
persons or property, by any act which serves no lawful and reasonable purpose of the offender.

(B) No person, while voluntarily intoxicated shall do either of the following:

(1) In a public place or in the presence of two or more persons, engage in conduct likely to be offensive or to
cause inconvenience, annoyance, or alarn to persons of ordinary sensibilities, which conduct t6e offender, if he
were not intoxicated, should know is likely to have such effect on others;

(2) Engage in conduct or create a condition whicl presents a risk of physical harni to himself or another, or to
the property of anotlicr.

(C) Violation of any statute or ordinattce of which an element is operating a motor vehicle, locomotive, water-
craft, aircraft, or other velticle while uttder the influence of alcohol or any drug of abuse, is not a violation of di-
vision (B) of this section.

(D) When to an ordinary observer a petson appears to be intoxicated, it is probable cause to believe such person
is voluntarily intoxicated for puiposes of division (B) of this section.

(E) Whoever violates this section is guilty of diso derly conduct, a minor misdemeanor, except that if the of-
fender persists in disorderly conduct after reasonable warning or request to desist, or if the offender is within
one thousand feet of the bottndaries of any school, school prentises, or school building, disorderly conduct is a
misdemeanor of the fourth degree.
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(F) As used in this section, "school," "school premises," and "school building" have the same mcanings as in
section 2925.01 of the Revised Code.

(1990 H 51, eff. 11-8-90; 1972 H 511)

R.C. § 2917.11, OH ST § 2917.11

Current tl rough 1995 File 49 of the 121st GA (1995-1996) apv. 8/10/95

Copr. © 2008 Thomson Reuters/West

END OF DOCUMENT

Page 2
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R.C. § 2921.31

C
Baldwin's Ohio Revised Code Annotated Currentness

Appendix to Title XXIX Crimes--Procedure (Law Effective Prior to July 1, 1996) (Refs & Annos)
"L] Chapter 2921. Offenses Against Justice and Public Administration

F<) Obstructing and Escape

.+ 2921.31 Obstructing official business

Page 1

(A) No person, without privilege to do so and with purpose to prevent, obstruct, or delay the performance by a
public official of any authorized act within his official capacity, shall do any act which hampers or impedes a
public official in the perfoimance of his lawful duties.

(B) Whoever violates this section is guilty of obstructing official business, a misdemeanor of the second degree.

(1972 H 511, eff. 1-1-74)

R.C. § 2921.31, OH ST § 2921.31

Current tlunugh 1995 File 49 of the 121st GA (1995-1996) apv. 8/10/95

Copr. © 2008 Thomson Reuters/West

END OF DOCUMENT
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OH ST REV Rule 101, Scope of rules: applicability; privileges; exceptions

*134442 Evid. R. Rule 101

BALDWIN'S OHIO REVISED
CODE ANNOTATED

OHIO RULES OF EVIDENCE
ARTICLE I. GENERAL

PROVISIONS

Camrent with amendments received
through 1/15/08

Evid R 101 Scope of rules: applicability;
privileges; exceptions

(A) Applicability

These rules govern proceedings in the courts
of this state, subject to the exceptions stated in
division (C) of this rule.

(B) Privileges

The rule with respect to privileges applies at
all stages of all actions, cases, and proceedings
conducted under these rules.

(C) Exceptions

These rules (other than with respect to
privileges) do not apply in the following
situations:

(1) Admissibility detenninations.
Detenninations prerequisite to tulings on the
admissibility of evidence when the issue is to be
determined by the court under Evid. R. 104.

(2) Grand jury. Proceedings before grand
juries.

(3) Miscellaneous criminal proceedings.
Proceedings for extradition or rendition of
fugitives; sentencing; granting or revoking
probation; proceedings with respect to
community control sanctions; issuance of
waiTants for arrest; criminal summonses and
searcli warrants; and proceedings with respect
to release on bail or otherwise.

(4) Contempt. Contempt proceedings in

which the court may act summarily.

Page 1

(5) Arbitration. Proceedings for those
mandatory arbitrations of civil cases authorized
by the rules of superintendence and governed by
local rules of court.

(6) Other rules. Proceedings in which other
rules prescribed by the Supreme Court govern
matters relating to evidence.

(7) Special non-adversary statutoty
proceedings. Special statutory proceedings of a
non-adversary nature in wliich these rules would
by their nattire be clearly inapplicable.

*134443 (8) Small claims division.
Proceedings in the small claims division of a
county or municipal court.

(Adapted eff. 7-1-80; amended efJ: 7-1-90, 7-1-96, 7-1-99)

<General Materials (GM) - References,
Annotations, or Tables>

HISTORICAL NOTES

HISTORICAL AND STATUTORY
NOTES

Amendment Note: The 7-1-99 amendment inserted
"proceedings with respect to community control sanctions;"
in division (C)(3).

Amcndment Note: The 7-1-96 amendment deleted "and
before court-appointed referees and nlagistrates of this
state" after "courts of this state" in division (A).

STAFF NOTES

1999:

(C) Exceptions
The phrase "conimunity control sanctions" was added to

division (C)(3) of the rule in accordance witli changes
resulting from the adoption of Senate Bill 2, effcctive July
1, 1996, and in order to make the rule conform to current
Ohio criininal practice.

1996:

The amendment deleted the rule's reference to
proceedings "before court-appointed referees and
magistrates." The deleted language was redundant, since
proceedings before these judicial officers are "proceedings
in the courts of this state." The amendment also

© 2008 Thomson/West. No claim to original U.S. Govt. works.
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Juv. R. Rule 35

C
Baldwin's Ohio Revised Code Annotated Currentness

Rules of Juvenile Procedure (Refs & Annos)

y Juv R 35 Proceedings after judgment

(A) Coutinuing jurisdiction; invoked by motion

The continuing jurisdiction of the court shall be invoked by motion filed in the original proceeding, notice of
which shall be served in the manner provided for the service of process.

Page 1

(B) Revocation of probation

The cotirt shall not revoke probation except after a hearing at which the child shall be present and apprised of
the grounds on which revocation is proposed. The parties shall have the right to counsel and the right to appoin-
ted counsel where entitled pursuant to Juv. R. 4(A). Probation shall not be revoked except upon a finding that
the cl ild has violated a condition of probation of which the cliild bad, pursuant to Juv. R. 34(C), been notified.

(C) Detention

During the pendency of proceedings under this rule, a child may be placed in detention in accordance with the

provisions of Rule 7.

(Adopted eff. 7-1-72; amended eff. 7-1-94)

HISTORICAL AND STATUTORY NOTES

Amendment Note: The 7-1-94 amendnient made changes to reflect gender-neutral language.

© 2008 Tliomson Reuters/West. No Claim to Orig, US Gov. Works.

l 61I 11_/t.


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72
	page 73
	page 74

