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Notice of Appeal of Appellant
Cuyahoga County Departiment of Children and Family Services

Appellant Cuyahoga County Department of Children anq Family Services hereby givés
notice of appeal to-the Supreme Court of Ohio from the judgment of the Cuyahoga County Court
of Appeals, Eighth Appellate District, which was announceci o.n April 3, 2008 and entered on-
April 14, 2008 in-Cc)urt of Appeals Case Nos. 90299 & 90300.

This case is a discretionary appeal, the case is one of public or great general interest, and
involves termination of parental rights.

Thé Cﬁyahbga Counfy Coﬁr‘t-'c;f Appeals, Ei ghth Ai)peilate District has Qanted
Appellant’s Motion to Certify a Conflict in this matter. Therefore, a Notice of Certified Conflict

is being contemporaneously filed under separate cover,

_Respectfully submitted,
WILLIAM D. MASON, ESQ,
Cuyahoga County Prosecuting Attorney

Assmtant Prosecutlng Attorney
COUN_SEL FOR APPELLANT
CUYAHOGA COUNTY DEPARTMENT
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44103, and to Guardian ad litem for the children, Carla L. Golubovic, Esq., P.O. Box 29127, Parma,

Ohio 44129, on this 2 7™ day of May, 2008.

By:
Joseph,@ﬁoung, Coupsel %ecord
- Assistant Prosecuting Attofney
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CUYAHOGA COUNTY DEPARTMENT
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N.B. This entry isan announcement of the court’s decision. See App.R. 22(B), 22(D)
and 26(A); Loc.App.R: 22. T}JJS demsmn will be ]ournahzed and will become the
judgment and order of the court pursuant to App.R. 22(E) unless a motion for
reconsideration with. supportmg brief, per App.R. 26(A), is. filed mtbm ten (10) days of
the announcement of the court’s decision. The time perlod for: Teview by the Supreme _
Court of Ohio shall begm to run upon the journalization of this court’s announicement
of decision by the clerk per App R 22(E) See, also, S.Ct. }?rac R II, Section Z(A)(l)
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MARY EILEEN KILBANE, P.J.:

Appellent-father, S.F., appeals the decision of tlee Cuyahoga County
Court of Common Pleas, Juvenile Division, terminating hig parent-child
relationshile with his two minor children, H.F, and R.F.' S.F. argues that the

the trial court abused its discretion, committed prejudicial error, and violated
his due pfocess fights. Because We find that the trial court did not substantially
comply with fhe requirements of Juv.R. 29(D)}(1), that the admission be
voluntary and made with an understanding of its consequences, we reverse the -

| rdeci'eiﬂen. of the trial and femaﬁd for further proceedi‘ngs.- |
FACTS AND PROCEDURAL HISTORY |

S.F. is the biological father of H.F., born April 2, 2004 and R.F., born
November 10, 2005,

- H.F. was removed from his mother’s custody on May 11, 2004, and was-
committed to the legal custody of S.F. on September 2, 2004, after being
‘adjudged - abused, neglected, and dependent. The Cuyahoga County
Department of Children and Family Sefvices (“CCDCFS” or “the agency”)
o removed HF from the custodsr ef S.F. on February 6, 2006, after learning that

~ he was hemelees and incapable of providing for the child’s basic needs.

IThe partiés are referred to by their initials or title in accordance W1th thls“
eourt S pohcy regardmg non- dlsclosure of 1dent1t1es in juvenile cases. e
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R.F., born to the same biological mother as H.F., was removed from the
‘hospital four days after her birth. A complaint alleging R.F. to be an abused,
neglected and dependent child was filed by the ageﬁcy on November 14, 2005.
The complainf was later dismissed and refiled on February 14, 2006, 1n Case
No. AD 06900286, which is before this court on appeal. |
On February 6, 2006, the agency filed a complaint for neglect as to H.F.
in Caée No. AD 06900231,'W1.1ich also contained a prayer for temporary custody
and a motion for predispositional custody. The complaint specifically alleged
that on or aboﬁt Sep'tem'bﬂei;‘z, 2004,'.H.F. was adjudicated a_bused, ﬁeglectéd ,
and dependent, and placed in the legal custody of father, S.F. in Case No.
04900862. The complaint further alleged that S.F. | has a substance abuse
proi)lem, aﬁd that he could not provide basic needs for the child given his lack
of stable residence: and income, |
- The refiled Qomplaint ag to R.F. alleged that she was an abused,
: ileglected, and dependent child. This coinplaint alleged that at the time of
R.Fs birth .o.n November 10, 2005, both she ax;d her biological mother tested
ﬁositive for cécaine and marijuana. It further alieged that S.F. failed to
~ establish paternity, and tﬁat he, the alleged father, is not pfepar_ed t-é pfovide

the child, R.F., with her basic needs, given he has a substance abuse problem, | |

8655 80603




.3.
- specifically, crack cocaine, which prevents him from providing adequate care for
R.F. |

On February 15, 2006, S.F. denied the'allegations in the complaints but
stipulated to the granting of the motion for predispositional custody. A
ma'gistrﬁte found probable cause for removall of the children undér»R .C.2151.31,
and .ordered the children committed to the emergency care and custody of
CCDCFS. Testimony from the CCDCTS social worker was taken as it relétes
- to mother, as she was the custodial parent with regard to R.F. The social
" worker testified that mother h-z-ad'z failed t(; co'mplef'e the treat'mrer-lt piah services

in all particulars, including those regarding housing, parenting classes,
substance abusé, and mental health treatment. S.F. was referred to the drug
court program.

On May 17, 2006, the court held én adjudicatory hearing and granted,
without objection, the agency’s ofal motions to consolidate the two cases and to
méké amendments_ to its cdmplaints.

With regard to the complaint involving H.F., the cdmplaint Wés amended
to inq]l;de thé foilowing allegations: | “Father- has a substance abuse problem,
specifi(;al_ly_éoc&iiné; aléoilol,_ aﬁd marijuana, Which intérféres with his prdvi'ding :

_appropriate care and supervi'siqn of the child. *** Father cannot rprov'ide_ﬁhe .

#8655 w060k
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basic needs for the child as he is in residential treatment. *** Father needs
parenting education to inrovide adequate care and supervision of the child.” (T'r.
6.)

With regaﬁd to the complaint involving R.F., tile complaint was amended
td include the following allegafions: “Father, S.F., has established paternity. ***
Father, S.F., is not prepared to provide the child with her basic needs as he is
currently in residential treatment. *** Father, S.F., has a substance abuse
problerh, 5pecificﬁlly crack/cocaine, which interferes with him providing
| éi)propriate care for the ;child.'” (Tr 5.) The trial court noted fhe apprearalice of
the assistant presecﬁtipg attorney on behalf of the agency, the agency social
worker, the guardian ad litem for the children, S.F., and the assistant public
defender, Margaret Isquick, representing S.F. The mother had been served in
bbth. cases and had been sent a notice regarding the May 17, 2006 _heaﬁng-, but
failed to appear. Given her nonappearance, the ageney social worker tes'tiﬁed
regarding t_he' allegations of her neglect asto H.F. and the allegatiéns of abuse,
neglect and/or depéndency of R.F. (Tr. 10.) The court-found these allegations
to be true as to the, mother,r and found the children to be neglected'and abused,

neglected and/or dependent respectively.
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.5-

The court, when learning from counsel that there would be admissions to
the allegations set forth in the aniended complaints on the part of S.F., entered
into the following colloquy With S.F. and his counsel:

“THE COURT ***PDad, it’s the Court’s understandmg that
you’re about to enter an admission to the
amended complaint?

S.F.: - Yes.

- THE COURT: Okay. Very good. And you've hadan
opportunity to review that with your
attorney, is that correct?

SF:  Yes.

THE COURT: All right. Before I can acceptyour
admission there are certain questions that
Ineed to ask you. No. 1, are you under the
influence of any drug or alcohol?

SF: No.
THE COURT: Has anyone made any threats oi' prbmises in
| order to get you to admit here this
- afternoon?
-S.F.; ' No.
THE COURT: Do you understand that by admitting to the
: complaint as amended that both children —

is it R.? %%+

S.F.: R.

WO655 BO606




THE COURT:

S.F.:

THE COURT:

S.F.:

THE COURT:

S.F.:

THE COURT:

S.F.:

THE COURT:

S.F.:

8-

R. can be found to be abused, neglected,
and/or dependent, and H. could be found to
be neglected. Do you understand that?

Yes,

~ All right. Do you understand that if these

two children are found to be abused,
neglected, and/or dependent, the Agency is

- asking for what’s called temporary custody.

Do you understand that?
Yes.

And do youunderstand that with temporary
custody, if it’s granted to the Ageney, youas
a parent would be losing some of your
parental rights on a temporary basis. Do
you understand all that?

Yes.

Do you understand that by entering the
admission today you're giving up certain
rights. Those rights are the right to go to
trial. Do you understand that? You’re
giving up the right to go to trial?

Yes.

Okay. .Ym,i-’_re giving up the right to cross-
examine any witnesses, bring in your own
witnesses, or testify on your own behalf‘? Do

you understand that? -

(Indicating.)

8655 B0607




THE COURT:

S.F.:

" THE COURT:
MS. ISQUICK:
THE COURT:
MS. ISQUICK:
THE COURT:
MS. ISQUICK:

THE COURT:

: S‘.F'.:

THE COURT:

S.F: |

. MS. ISQUICK:

-7-
All right. You are represented by counsel.
Do you have any questions that you wanted
to ask your attorney at this time concerning
anything that’s going on here? And if you
do, I certainly will give you time in private
to talk with you attorney. Do you have any
questions?”
We already went through it.
Do you want to Miss Isquick?
No.
Oh, did he say no?
Yes.
Oh, 'm sorry.

He said we already went through it.

Okay. Real good. All right. With that being
said, as to the amended complaintregarding

R.F. Case No. 06900286, do you admiit fo the
amended complaint or deny?

I admit.

Okay. As to that case ending in 286, the
Court will find the child, R.F., to be abused,
neglected, and dependent. As to the child,
H., Case No. 06900231, do you admit to the
amended complaint or deny? - '

" Yeah.

He admits.

8655 WO608
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THE COURT: You’ll admit?
MS. ISQUICK: You have to say you admit.
- 8.F. | Yes I admit.

THE COURT: Okay. The Cdurt will accept your
admission, find_ that admission also to be
voluntarily, intelligenfly, and knowingly
made. The child, H.F, will be found to be a
neglected child.” (Tr. 11-15.)

The court granted the motion for temporary custody of both children to
the agency, and they remained in a foster hqme together, S.F. Waé stated to be
a 'ﬁ'aiticipant of fhe" drug.coﬁrt program, and the égéﬁcy i;n:dicate.(il that 1ts :goal
was reuﬁiﬁcation of the children solely with S.F., once he addressed his ﬁeeds,
as the mother failed to participate inthe agency’s direétives and failed to appear
for hearing. The recommendation of the children’s_ guardian ad litem concurred
vﬁth the agency’s plan.

The magistrate’s decision with regard to the finding as to H.F. was filed
on Ju-:ne 5, 2006, and the decision with regard to the findings as to R.F. was filed
on Jurne 7, 2006. S.F. did not file any obj ectlons to the magistrate’s dec151ons
under Civ.R. 53. The journal entry of the court acceptmg, approwng and

adc)ptmg the magistrate’s d_eCISiOIl as to H.F. was signed by the originally

assigﬁed judge on May 30, 2006, and was filed with the clerk and journalized on

#8655 BO609
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June 5, 2006. The jourrial entry of the court accepting, approving and adoptingw
fhe decision of the magistrate as to R.F. wag signed by the same judge on May
- 30, 2006, and was filed With the clerk and journalized on June 7, 2006. S.F. did
not file a Notice of Appeal from the trial court’s decision accepting, -approﬁng
énd adopting the magistrate’s adjudicatory finding of neglect as to H.F., and
abuse, neglect and/or dependency as to R.F., nor to the dispositional findings
granting emérge'ncy temporary custody to CCbCFS.' Both journal entries
noticed the parties of the right to appeal the judgfnent of the court to the Couﬂ:
of Appéals, thifty days”frc.rm date of the entry. - |

On July 18, 20086, the court issued specific orders to prevail upon S.F. to
abide by the terms and conditions_of his drug court contract. (Tr. 8, 9.) S.F.-
failed to do so, and he was discharged from the program on September 12, 2006.
(Tr. 5.)

On October 19, 2006, the case Waé rer_fiapded to the regular docket for
__further proceedings. On Decembér 14, 2006, S.F. was appointed counsel on the
agency’s motion to modify temporary custody to permanent custody. The matter
was then continued to January 18, 2007, for pretrial or preliminary hearing.

On Jénuary 18, 2007, ét a.pretrial, the court granted S.F.’s motion to

continue the trial on the motions to remove the children from temporary to -

w8655 %0610




-10-
permanenﬁ custody as he was in a shelter at the time and his assigned counsel
wanted time to prepére. The court reset the next heariﬁg for March 15, 2007.

All parties, save the children’s mother, were present on March 15, 2007.
The court granted the agéncy’s motion to withdraw its motion to modify
temporary custody to permanént custody and its motion for extension of
temporary custody. S.F. had completed a thirty-day inpatient treatment
prdgram, butwas uﬁable to participate in the recommended intensive outpatient
treatment program because he was recovering from a gunshot wound. However,
he eventually. conipleted an i;ltensive outpatient treatm.ent ﬁrid aftercaré
- program at another agency. Unfortunately, S.F. relapsed within a month of the
- March 15, 2007 heéring.

The court on March 15, 2007, scheduled a final preliminary hearing for
_June 21, 2007, and a dispositional_hearing for July 26, 2007. S.F. failed to |
appear at both of these hearings.l |

On .the date of the triai, July 26, 2007, motions regarding permanent
custody .WEI‘.B‘ before the court. S.F.’s attorney made a motion to continue the -
trial, as his client’s “whereabouts were unknown, and to'see if we coﬁld get the

opportunity for him to appear in court.” (Tr.5.)

#0655 06) |
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The motion was denied. The court proceeded to take. testimony from the
agency’s social worker, who testified that neither biological parent completed the
basic needs obj'ect.ives of thelr case plans, did not bene;ﬁt from the services
offered by “the agency, and failed to remedy the conditions that led to the
removal of the children from their care. (Tr. 22.) The trial court .judge, after
hearing from | all parties present, indicated that based on the evidence,
testimony, and the recommendation of the children’s guardian ad litem, he ﬁas
granting the order of permanent custody as to both children finding that it was

in their best interest.

The trial court ente_red its orders, finding H.F. neglected and R.F. abused,
neglected ahdjor dependent, based on S.F.’s admissions to the amended
complaints, and as to the mother, based on the testimony of the agency social
worker.

The succeésor judge’s journal entries from the final frial of July 26, 2006,
placing the children in permanent cﬁstody of CCbCFS,_and terminating all
pa}'ental rights_ of the mother and S.F., were sigﬁed on July 27, 2007, and
j0u1fi1a1ized by the clerk of cour;cs on August 10, 2007. |

| SF, pro se, ﬁled a preprinted Notice of Appeal in both cases on August |

13, 2007, attaching the final journal entries of August 10, 2007. The leo'tice'of

18655 00612
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Appeal indicated that he, as pro se father of the children named, “gives notice
that he will appeal on questions of law, the granting of permanent custody of
this child/these children to the Cuyahoga County Depar;cment of Hurﬁan
Services” The notice also states that “It]his appeal is taken pursuant to Ohio
Rule of Appellate Procedure 4(A) and is filed as a matter of right.”

A motion of S.F. pro se, filed with this court on August 14, 2007, requested
appointment of counsel and a. transcript at the State’s expense. This court-
appointed appellate céunsel of record to represent S.F.; and sua spohté
consolidated Appeal Nos. 90299 (In re HLF', AD 06900231, and 90300 (fn re RF.
AD 06900286) for the record, briefing, hearing and disposition.

APPEALABILITY OF JUDGMENTS BASED ON
MAY 17, 2006 HEARING

Because we find the first assignment of error to be well-founded and
determinative, we do not address the other two assignments of error set forthin
the appendix attached to this opinion.

S.F.s first assignment of error reads as follows:-

“The trial court committed prejudicial error and denied

Appellant due process of law at the adjudicatory hearing by

accepting an admission from Appellant without first

deterrmnmg (1) that he understood that by entering an
admission he was waiving 1mportant constitutional rights,

'mcludmg the right to remain silent; and (11) that he fully
understood the consequences of an admission. Juv.R. 29 (D).

We655 M0613
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F ifth and Fourteenth Amendments, Constitution of the United

States; Article I, §10 and §16, Constitution of the State of

Ohio.” (Emphasis in original.)

Before' addressing _S.F.’s first assignment of error, we must determine
whether this issue is timely appealed pursuant to App.R. 4(A).

CCDCFS contends that S.F. failed to timely appeal the trial court’s -
decision adopting as judgmen}: of the court the May 17, QOOG, adjudication of the
children as aBused, neglected and/or dependent, al_ld the dispositional portion of
the judgments placing the children in emergency temporary custody of the

'agéncy;

This court was presented with the same preliminary issue in the case of
In re A.C., Cuyahoga App. No. 84830, 2005-Ohio-1742, and reliéd on its then
recent decisionof In re S8.G. & M.(G., Cuyahoga App. No. 84228, 2005-Ohio-1163,

-in revising previous holdings that when a trial court made an adjudicatory
findin_g'of dependency, neglect or abuse, the iﬁarent rﬁust appeal that finding
Withi_.l—l thirty days of the judgment entry as required by App R. 4(A).2 These
hﬁldings were based on the Supreme Court decision of In re Murray (1990), 52

Ohio St.3d 155, 556 N.E.2d 1169, ﬁnding that an aggrieved party generally has

N 2See, also, In re ML.R., 150 Ohio App.3d 39, 2002-Ohio-5958; In re CH
Cuyahoga App Nos. 82258, 82852 2008-Ohio-6854; In re M.Z., Cuyahoga App. No.
80799, 2002-Ohio-68634; In re Michael A., Cuyahoga App. No. 79885, 2002-Ohio- 12‘70
_-'In re Natalte Hart Cuyahoga App. No. 75326, 199 Ohio App. LEXIS 5396, '

HOE5S %Dﬁlh,
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- thirty days from the time of an adjudication order is entered to appeal 'that

order, when it ié accompanied by a temporary order of disposition, as a final
appealéble oi'der, as it affects a significant parental right. Id. at syllabus.

This court in In re A. C., supra, stated “this court -revised ité holdin.g on
this issue in In re S.G. & M.G., Cuyahoga App. No. 84228, 2005-Ohio-1163, and
ruled that App.R. 4(B)(5) permitted a parent to appeal an adjudicatory ruling
either at the time that rul_ixig wae made or in the appeal of the final dispositional
order.” In re A.C., at paragraph 11. ThekA. C. court further stated “[iln S.G.,
however, the E{ghth District clarified an alternﬁtive oppoi'tunity to appeal'an
admission made at the adjudicatory hearing. S G. relied on App.R. 4(B)(B) ***.”
InreA.C, af paragraph 12. “S.G., supra, acknowledged the adjudicatory ruling
finding the children in question to be neglected Waé a final appealable order,
consistent with the Ohio Supreme Court’s holding in In re Mu_rray *%%? The
court went on, however, to explain the rule also “au_thdrizes an appeai of én
ad_jﬂdicatibn prder alternatively thirty days after the court renders a final order
on all issues in tﬁé case.” A.C., at paragraph 15, quoting S.G., at paragraph 11.
“We agree with this interpretation.” 1d. at paragraph 15.

This interpretation was also adopted in In re A.D., Cuyahoga App. No.

87510, 2006-Ohio-6036:

8655 HO615
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“App. R. 4(B)(5), however, provides an exception to App. R.
4(A), and authorizes an appeal of an adjudication order
alternatively thirty days after the court renders a final order
on all issues in the case. This rule governs partial judgments
and provides:-

‘If an appeal is permitteﬂ from a judgment or order entered

in a case in which the trial court has not disposed of all

‘claims as to all parties, other than a judgment or order

entered under Civ. R. 54(B), a party may file a notice of

- appeal within thirty days of entry of the judgment or order
appealed or the judgment or order that disposes of the

remaining claims. Division (A) of this rule applies to a

judgment or order emtered under Civ. R. 54(B).” Id. at

paragraph 14.

In fhe caséVSub judice, S.F. could ai)peal ‘the trial court’s final ruling
adopting and approving the Magistrate’s Decision in the adjudicatory and
dispositional hearing or after the case was disposed of by the final dispositional

“hearing of the trial court judge by journal entries signed on July 27 , 2007, and
journalized by the Clerk of Court on August 10, 2007,
INSUFFICIENCY OF COMPLIANCE WITH JUV.R. 29(D)
At the outset, we must acknowledge that the termination of parental
- rights is “the family law equivalent of the death penalty,” In re Hayes (1997),_ 79
Ohio St.3d 46, 48; In re Hoffman, 97 Ohio St.3d 92, 2002-Ohio-5368. See, also,
In re Mmjray_ (1990)? 52 Ohio St.3d 155 (which states that a parent has a

“‘fu-n’damental liberty interest’ in the care, custody, and management of his or

655 10616
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her child” and. “the right to raise one’s children is an ‘essential’ and basie’ civil
rigilt.”) Id. at 157.
Juv.R. 29 outlines the procedure the jﬁ#enile court musf follow upon the
entry of an admission to the allegations of a complaint at an adjuaicatory
hearing, The trial court, pursuant to Juv.R. 29@),

“shall not accept an admission without addressing the party
personally and determining both of the following:

(1) The party is making the admission voluntarily with

understanding of the nature of the allegations and the

consequences of the admission; -

(2) The party understands that by entering an admission the

party is waiving the right to challenge the witnesses and

- evidence against the party, to remain silent, and to

introduce evidence at the adjudicatory hearing,” '

‘Where a constitutional right is involved, as is the case here, the law
requires “strict complianece” and the failure of the trial court to advise a parent
of a constitutional rightis, per se, prejudicial. In re Onion, 113 Ohio App.3d 498.
This court has held that when a constitutional right is involved such as in cases
_ involving termination of parental rights, a trial court’s failure to comply with

Juv.R. 29(D) has been found to constitute plain error. In re A.C., at paragraph

24.
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As recently stated by this court in In re L.C., Cuyahoga App. No. 90390,
200 8—0}.1i0;917, “Juv.R. 29'(D) places an affirmative duty upon the ‘J uvenile
Court. Prior to éccepting ;1 parent’s admission, the Juvenile Court must
personally address the i)arent api;) earing bef@re the eourt and det'ermine thatthe
parent, and not merely the.attorney', understands the nature of the allegations
aﬁdthe congequences of entering the admission. The frial court is required to
méke careful inquii‘ies in order to ensure that the party’s admission is voluntary,
intelligent, and knowing.” Id. at paragraph 23.

A trial court’s féilure to sub stantiélly. comply with Juv.R.' 29(D)
“constitutes prejudicial.erroi' that requires a reversal of the adjudication in order
to pérmit the party to plead anew. We review whether é court has substantially
complied with Juv.R. 29(D) de novo.” In re L.C. at paragraph 24,

Inre M.C,, Cuyahoga App. Nos, 85054, 85108, 2005-Ohio-19186, this court
reversed an adjudication of neglect and an award of permanent custody when
- the trial court failed to inform the parent and gra_ndpérent that by entering an
admission under Juv.R. 29, they were admitting to the truth of the allegations
in the amended complaint and to a finding of negleci:,' and that they were giving

: up rights that '.applied to the adjudic_atory hearing.
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In the case sub judice, as In re M.C., supra, the trial court failed to
personally address S.F., and inform him that by entering admissions, he was

admitting to the truth of the allegations in the amended complaint and to the

‘respective adjudicatory findings. In fact, the court, in a manner similar to that

of the one in In re Beechler, 115 Ohio App.3d 567, 571, 685 N.E.2d 1257, (dealing
with a review of Juv.R, 29 explanation of rights in the context of a delinquency
case) focused on the responses of the attorney rather than the actual party
giving up his or her rights.

“This rule places an affirmative duty upon the juvenile
court. Prior to accepting an admission, the juvenile court
must personally address the actual party before the court
and determine that that party, and not merely the attorney,

~understands the nature of the allegations and the
conseguences of entering the admission. Furthermore, the
test for the accused delinquents’s understanding of the
charges is subjective, rather than objective, in that it is not

sufficient that a hypothetical reasonable party would
understand. The person actually before the court must do
so.” Id. at 1259.

Most critically, the trial court failed to inform S.F.. that he was giving up
up rights that not only applied to the adjudicatory and dispositional hearing, but

more importantly to the final dispositional hearing, resulting in termination of

his pérenﬁal right's; S.F. responded affirmatively to the following questions of

the magistrate:
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“THE COURT: Do you understand that if these two
children are found to be abused, neglected,
and/or dependent, the Ageney is asking for
what’s called temporary custody?

THE COURT: And do youunderstand that with temporary
. custody, if it’s granted to the Agency, you as
a parent would be losing some of your

parental rights on a temporary basis?”

S.I'. was not told that by entering into the admissions that the trial court
would not only make a determination with respect to the adjudicatory status of
the children and temporary custody, but that those ﬁndings could be used
against S.F. at a later time if the agency sought permanent custody of the
children, which is exactly what happened when S.F. relapsed and experienced
difficulties stemming from the relapse.

In In re AA., Cuyahoga App. No. 85002, 2005-Ohio-2618, this court
reversed an adjudication of neglect and an award of permanent custody where
the trial court failed to advise the parent of the constitutional right to remain
silent. A review of the record herein discloses that when the magistrate indicated
that S.F. would be giving up the right to go to trial, she mentioned the right to

cross-examine orchallenge any witnesses, the right to bring in his own witnesses

and his right to testify on his own behalf, i.e., the right to introduce evidence at

the adjudicatory hearing, b'ut she failed to mention the right to remain sileni:

explicitly set forth in Juv.i%. 29(D)(2).. In the case at bar, it is clear from the
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record that the magistrate failed to advise S.F. _of his constitﬁtional right to
remain silent,v and the trial court erred in adopting. the findings on that basis
alone. |

InreS.G.& MG., supra, this court reversed an adjudication of neglect and
an award of permanent custody where the trial court faﬂed to advise the parent
of aﬁy of the constitutional rights that where being waived by the admission.
Although this was not the case herein, the failure to include the right to remain
silent in the review of constitutional rights being waived by admission, compels
reversal.

Liastly, In re A.D., Cuyahoga App. No. 87510, 2006-Ohio-6036, this court'
again reversed an adjudication of neglect and award of permanent custody
where the -~tr';al court accepted the parent’s admissions ﬁo allegations in an
amended complaint without first determining that she understood that she was
waiving héi‘ constitutional rights, as mandated by Juv.R. 29(D). Further, the
A.D. court state_:d: |

“Upon review of similar questioning of the appellant in In re
S5.G. & 'M.G., supra, this court sta’ted the following:

‘Even if we were to comstrue this colloquy as being in
substantial compllance with Juv.R. 29(D)(1) regarding
appellant’s understandmg of the nature of the allegatmns
'and the- consequences of her admlssmn, there is absolutely
no - comphance with reSpect to Juv.R. 29(D)(2), which
governs the constltutmnal rights a party waives upon
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entering an admission. The court failed to advise appellant

ofany ofthe rights she would be waiving in exchange for her

admission. Written in the conjunctive, both subsections of

Juv.R. 29(D) must be satisfied before it can be said that there

has been substantial compliance with the rule. Because

there was no such compliance, appellant’s admission to the

complaint as amended was not voluntarily and knowingly

entered.” Id. at paragraphs 72, 73.

Thus, as we found in the cases cited above, because the trial court failed
to ascertain that S.F. understood the nature of the allegations and all the
consequences of his admissions as required by Juv.R. 29(D(1), and because it
failed to advise S.F. of all of the rights he would be waiving in exchange for his
admissions as required by Juv.R. 29(D)(2), it cannot be said that his admissions
to the amended complaints were voluntarily and knowingly entered. We agree
with S.F.’s contention that the trial court accepted his admissions in violation
of Juv.R. 29(D), requiring a reversal of the adjudication in order to permit him
to plead anew.

Based on -our disposition of the first assignmént of error herein, tlﬁs court
will not address the remaining assignments of error set forth in the appendix to
- this opinion. See App.R. 12(A)(1)(c).

The orders of the juvenile court adjudicating H.F. as a neglected child and

R.F.. as_an abused, neglected and dependent child, respectively, based on

-qﬂ_eg’ations set forth in the amended complaints as to S.F. only, are hereby
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- ordered revers_éd.‘ ‘Without these orders of adjudication relating to S.F., the
dispositional award of permanent custody to CCD CFS as it.relates to S.F. cannot
gtand and are, likewise, reversed. This cése ié remanded for further proceedings
consistent With this opinion.

If is ordered that appéllant recover of appellee costs herein taxed.
' The court finds there were reésonable grounds for this appeal.
Tt is ordered that a special mandaté be sent to the Cuyahoga County
Common Pleas Court, Juvenile Division, to carry this judginent into execution,
A certiﬁedrc.opy of this entry Vshall constitute the mandafe pursuant to

Rule 27 of the Rules of Appellate Procedure.

 MARY/AILEEN KILBANE, PRESIDING JUDGE,

PATRICIA A. BLACKMON, J., and
MARY JANE BOYLE, J., CONCUR
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I11.

APPENDIX

The judgment terminating Appéllant’s parental rights

 is against the manifest weight of the evidence and

constitutes a denial of due process of law. Fourteenth
Amendment, Constitution of the United States: Artzcle
I, §1 6, Constitution of the State of Ohio.

The tri'al court abused its discretion and denied
Appellant due process of law by denying his motion for
continuance of the hearing held on July 26, 2007.”
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