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Appellant, the Office of the Ohio Consumers' Counsel, pursuant to R.C. 4903.11, R.C.

4903.13, and S. Ct. Prac. R. II (3)(B), hereby gives notice to the Supreme Court of Ohio and to

the Public Utilities Commission of Ohio ("Appellee" or "PUCO") of this appeal to the Supreme

Court of Ohio from Appellee's Order entered in its Journal on November 20, 2007 and

Appellee's Entry on Rehearing entered in its Joumal on January 16, 2008 in consolidated cases

(each docket designation noted in the caption above) before the PUCO. The Order was issued in

cases that were consolidated with cases that were heard on remand from this Court's decision in

an appeal by Appellant. Ohio Consumers' Counsel v. Public Util. Comm., 111 Ohio St.3d 300,

2006-Ohio-5789.

Pursuant to R.C. Chapter 4911, Appellant is the statutory representative of the residential

customers of the Duke Energy Ohio, lnc. ("Duke Energy," formerly known as the Cincinnati Gas

and Electric Company). Appellant was a party of record in the cases before the PUCO.

On December 20, 2007, Appellant timely filed an Application for Rehearing from the

November 20,2007 Order pursuant to R.C. 4903.10. Appellant's Application for Rehearing was

denied with respect to the issues raised in this appeal by an Entry on Rehearing entered in

Appellee's Joumal on January 16, 2008.

Appellant files this Notice of Appeal, complaining and alleging that Appellee's

November 20, 2007 Order and January 16, 2008 Entry on Rehearing result in a final order that is

unlawful and unreasonable, and that Appellee erred as a matter of law, in the following respects

that were raised in Appellant's Application for Rehearing:



A. The Commission's Order is unreasonable and unlawful because the
Commission failed to determine that certain entities had no standing in

these cases and the Order relies upon statements of support by those
entities.

B. The Conunission's Order is unreasonable and unlawful because the Commission
failed to properly apply the test for approval of a partial stipulation. Consumers'
Counsel v. Pub. Util. Comm., (1992), 64 Ohio St. 3d 123,125.

l. The settlement was not the product of serious bargaining.

2. The settlement package does not benefit the public interest.

3. The settlement package violates important regulatory
policies and practices.

WHEREFORE, Appellant respectfully submits that the Appellee's November 20, 2007

Opinion and Order and January 16, 2008 Entry on Rehearing are unreasonable and unlawful, and

should be reversed, vacated, or modified. These cases should be remanded to Appellee with

instructions to correct the errors complained of herein.

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
OHIO CONSiIMERS' COIJNSEL

By: I'
Jeffrey L. l Counsel of Record
Ann M. Hotz
Attomeys for Appellant
Office of the Ohio Consumers' Counsel

Office of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (telephone)
(614) 466-9475 (facsimile)
small@occ.state.oh.us
hotz@ooc.state,oh.us
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The Commissson, coming now to consider the stipulation, testlmony, and other
evideace presented in these pmceedings, hereby tssues its opinion and order.
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1

Richard L. Sites, General Coursel,155 East Broad Street,156 Ploor, Columbus, Ohio
43215, on behalf of the Ohio Hospital Associatioit

OPINION

PKOC6BDING3I. I fQ$Y OF THE

The abovecaptioned consolidated cases (rider cases) all relate to certain rlders tlw
are charged by Duke Energy Ohio, Inc., (Duke)I and were instituted as part of our
approval of Buke's rate stabilizat9on plan (RSP) in In the IVlatter of the Appiiastion of Tfu
Cinctnnati Gas & Electrtc Corrtpany to Modify its NontrsidenHat Gemrafion Rates to Provlde for
MarPort-Based Standard Seruia OJJer Prleing and to Establfsh an Alternatiue Competitia-Bid
Servioe Rate Option Subseqieent ta thc Mmihit Deuelopntent Perro4 C.aae No. 03-93-EI,ATA, et
al. (R9P case). As these rider cases and the R9P case are izientrtcably oonnected, we will
begin our discussion with a review of the history of the RSP case.

A. History of Assoatated RSP Case

On June 22, 1999, the Ohio General Ameatbly passed legislation2 requiring tite
reatructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (SB 3). Pursuant to SB 3, on
August 31, 2000, the Commisadon approved a transition plan for Duke, to be effective
during the market development period 3

On January 10, 2003, Duke fded an appBcation for approval of rates subsequent to
the market development period, togetlter with etu-ee related ntatCatg. A stfpnlatton and
recoaunendation was Ciled by several of the parties in those proceedinga On
Septcnnber 29, 2004, the Comnission imued Its opinion and a¢der approving that
stipu3ation with certain modiHcations. The stipaIatton pravided for the establishment of
an RSP for Duke, goveming the rates and riders to be cbargerl by Duke from January 1,
2005, through December 31, 200B (with certain aspects of those rates also extending
through the end of 2010). Following the filing of applications for rehearing, tUe
Comtnission issued entrles on rehearing that made varfous modifications to the approved
stipulation.

Duke way previnusiy, known as the Cincinnetl G;ss & E1ectric Compsny. It will be referred to as Duke,
regardhas of t1s leget aaats at sny gtvee time. Case runmea tioweveL will nok be alUered to reflect tlte
changed rqme.
Amended SubsNtute Senate Bill No. 3 of the 123w Genaal Aasemt+ly.
in the biatrar of Hre Ayyrication qTlr Cincrmrax Ga. & EJaea;c Camponyfor Appmd of its Etxtrre Yran,rHoK
Plan, Approval of Tairff C7eerrges and Ncav TanJ4 Authority to Modffy Ltrrreat Awmrntieg Praedrsres, and
Appruud toTtrmrafe* its Generating Assets to aw Exempt W6oiesa6c Gmwator, Case No. 991658&$GHPP et W.

000011
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The Ohio Conaumeara' Counsel (OCG) appealed the decision to the Supteme Court
of Ohio, raising seven claimed errors. The court issued its opinion on November 22, 2006.
Ohuo Consamers' Coansel v, Pub. LItiI. Comm., 111 Ohio St3d 300, 2UUfFrOhio-5789. In that
opinian, the court upheld the Commission's decisiona on most issues, but remanded the
proceedinga to the Comadssion with regard to two issues.

Pollowing a hearing on remand, the Commiseton issued its order on remand, on
October 24, 2007. That order had the effect of modifying certain aspects of Duke's RSP,
including certain of the authorized riders, while allowing other portiona of the RSP to
remain virtually uroclianged. The extent and impact of these changea wiIl be diacussed in
detail below.

B. History of Duke ItSI' Riders

The Comatiasion's order on remand found that the RSP waald produce reasonably
priced etectric service and would meet otlm statutory requirementa. As a part of that
RSP, the Commission approved the establislunent of riders for the recovery of certain of
expeneee. The setting of ratea for tPiose riders and the audit of rates under those rLders are
the basea for the cases now under correideration. We wtll proceed, at this poirit, to discuce
the procedural history of each of uhose ridera in more detail.

1. Initiation of FPP Cases

The fuel and purchased power rider (FPP) is inbended to aIlow Duke to recover the
costs associated with its purchases of fuel for its generatmg stations, emisaion allowances,
and economy piuchased power to meet its load. Two of theae consolidated cases relate to
the Ff'P: On September 1, 2006, Duke filed its application for our review of the PFp rates
charged between july 1, 2005, and June 30, 2006, in In the Matter of the Appliaation of 1Jrs
Cinclmrati Gas & Eltctric Comparry to Modify its Fuef and Eoonomy PurrJrasad Power Compotrent
of Its hlarket-Boeed Standard Sernfa Ofer, Case No. t^i-77F-SL-UNC (PPP review case). On
August 29, 2006, Duke initiated the other PPP-related case, In the Matter of t7u Applicntion of
Duke Energy Ohiv, Inc, to Modify its Fuel and Ecbnomy Purdwaad Pourr Component of Ita
Mmket-Based Standard Servfa OfJtr, Case No. 06-1068-B[rUNC, serving as a repoaitory for
Duke's ffling of periodic FPP reports (PPI' filing case).

2. Initiation of SRT Cases

The system reitability tracker (SRT) is intended to recover costs that Duke inma In
maintaining a reserve margin for switched and non-awitched load. Two of these
consolidated cases relate to the SRT: On September 1, 2006, Duke filed an application to
commence the audit of its 3RT, in In the Matter of the Application of The Cincimmtt Gas &
Eieetric Company to Adjust and Set Its System ReUability Tmcktr Market Prlaa, Case No. 05-
724-ELrUNC (SRT review case). The review of the SRT consisted of two separate
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components. The first is an audit by Commission steff of the accuracy of ehe SRT
calculationa. The staff report that stemmed from that audit; covering the period from
)anuary 1, 2005, through May 31, 2006, was filed on December 4, 2006. The second
component of the SRT review case is a prudence review of the period from January 1,
2006, through June 30, 2006, cornpleted by Energy Ventures Anelyais, Inc., in compliarnce
with the stipulation previously adopted by the Commissfon In this proceeding and was
filed on October 12, 2006. The second of the cases that relabes to dne SRT is In tFe Matter of
thg Appiication of Duke Energy Ohio, Inc., to Adjust and Set its Systom Relfabrlity Trackrr Market
Prfoe, (SRT approval case) fited on September 1, 2006, asktng the Conuntsston io appmve
Duke's resource plan for 2007 and, as a consequence, the SRT charges that would stem
from it. DuMe also asked, in that application, that we approve its filing of quarterly
updates to the SRT charges.

3. lnitiation of AAC Case

The annually adjustable component (AAC) Is Intended to recover Duke'a
tncremental costs aesoeiated with hosneland secaxity, taxes, and enviromnental .
compliance. One of these conanlidated cases relates to the AAC: In In ilee Mattitr of the
Applicatfon of Duke Energ,y Ohto, Inc., to Adjust and Set the Aiun<atly Adfusted Compvnent of its
Market Hased Sfandard Se►vice O,Qi•r, Case No. 06-1085-EL-UNC, (AAC case) Duke filed an
applicatton on September 1, 2006, asking the Coauniasion to apprave its AAC charge for
calenclar year 2A07.

4 Continuing Consolidated Pracedural History

At the prehearing on December 14, 2006, the remanded RSP caaes were
consolidated wit!', proceedings regarding various riders associated with f7uke's Ii5P and
various procedureJ matbezs were addressed. Althatgh consolidated, the examtnets
ordered, on Hebruary 1, 2D07, tltat the bearing would be bifiurated to lv'az remanded RSP
issues first and rider-refated issues later. The rider pbase was scheduled to caaiunenre on
Apri110, 2007. On Apri19, 2007, a stipulation signed by Duke, Commiesion staff, Olilo
Bnergy Groap (OBG), Ohio Hospital AseociaHon (OHA), city of Cinrlnnati, and People
Working Cooperatively, Inc. (FWC) was filed ia the above-captioned casea. OCC and
Ohio Pattners fax Affordable $aergy (OPAE) opposed the slipulation

The hearing on the rider phase of the proceedings commenoed on April 10, 2007,
with testimony provided by Paul G. Smith, Charles R. Whitlock,, and WiIliam Don
Wather4, Jr., on behalf of Duke. Auditors Seth Schwartz and Ralph Smith also testified.
Following a brief period for discovery related to the stipulation, the hearing continued on
Aprfl 19, 2007, with tesHmony by OCC witness Mkhaet P. Haugh and staff wftnessea
Tricia Smith, L'Nard H Tufts, and Richard C. Cahaan Initial briefs and reply brief's were
filed by l7uke, CCC, OPAS, and staff on May 17 and 30,2007, tespectively.
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Certa9n of the pardes argued over language cont,vined in post hearing briefa. On
June 1, PWC fded a motion for an exte.nsion of time to file its reply brief; together with that
brief. Its brief is dedicated to renewal of its prior motion, filed in the initial remand .
partion of these proceedings, intended to strike certain ofkesive language from OPAB's
initia! and reply briefs in phase one, as weIl as making a new modon to str.ilce similar
language in OPA$'s initial brief and any similar language that OPAB might make in its
reply in this rider phase. On Juxroe 6, 2007, OCC filed a meanorandum contra PWC'a
motian for extenston of tirne and contra the PWCs nwtion to strike. On June 8, 2007,
OPAE filed its a►emorandum conua PWC's renewal of ils motion to strike and at the same
t++r+e- filed its own motion to strike pontion of Duke's reply brief that refmred to settlement
discussions. On June 11, 2007, PWC filed its reply to OCCs memararula contra and its
reply to OPAS's meawrandum cesitra. On June 15, 2007, Duke filed a memorandum
contra OPAB's motion to strlke. On June 18, 2007, OPAB filed its reply to Dulce's
metnorandum contra OPAH's motion to strike.

The Commission issued its order on remand in the remanded RSP phaae of these
praxedings, on October 24, 2007. TAe present opinion and order deals only wlth ieaues
related to the rider proceedings.

H. DISC3:JS6ION

A. FPP/SRT Audit Report

Energy Ventures Analysis, Inc., (EVA) was selected by the Cwmmission to review
the reaeonablerim of the FPP and the prudency of the SRT. Seth Schwarta testified that
SVA, with its subcontractor, Larkin & Aasociates PLLC (C,arkin), performed an audit that
reviewed the fuel procurement activities underlying the PPP for the period begirming
July 1, 2005, and ending June 30, 2006. The audit of the SRT covered the 8rst six months of
2006. The auditors also evaluated Duke's proposed SRT for 2007.

Whr7e there were no specific statutory requitements that were applicable to the FP'P,
the audilora noted that ttK Comtniaeion had indicated that; in performing the PPP audit, it
would be appropriate to follow the general guidance tlwt had been provided for the
electric fuel component audits. However, the auditors pointed out that there were major
differenm between the two types of audits. Among the differences, the auditors noted
that electric fuel component audits inetuded all costs, while the PPP audit was only
intended to capture the difference between current and baseline costs. Second, the
auditors indicated that the PPP audit related to only native customers and that it was for a
period of up to four years, zeoulting in Duke viewing the related fuel and emissiomt
allowance commitments differently. A third differerxae related to the fect that, since :
Duke's last annuai electric fuel coa►ponent audit, Duke has operated as a deregulated
entity with regard to distribution. (Comm. Ord. RR Bx. 1 at 1-2 to 1-3.)
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Follawing its review of Dukers PF'P, EVA made the foIlvwing recommendationa.
related to manageasn ►tof the FPP:

(1)

(2)

(3)

EVA recommends for the audit period that the company pass
tf+rough the native load portion of the net margins associated
with the trading of [Dulcej coal aseeEs purchased for delivery
during the audit period exeept for those specifically excluded by
paragraph D of the stipulatton. ... The margin from the re-sale of
[certain idemtified] coal during the audtt period was $959,626.

EVA reccnmmends that [buke] adopt traditional utIlity
procurenoent strategtes related to the procueenunt of coal and
emMon allowarxes and cease its "active management° of such.
procwuennenta throughout the balance of the RSP period.
Accordingly, Puke] should develop and implement a portfolio
strategy such that it purchases coal through a variety of short,
medtauy and long term agreements with appropriate supply and
supplier diveniification with credit-worthy eounterpartiea EVA
further reconummds that [Duke] no longer seek to Aattan its
position on a daily basis.

EVA recommends that as long as the FPP Is In effect coal
suppliers should not be required to altow the resale of their mal
for the offers to be considered.

(+l) EVA reconunends that [Dulue] initiate a study to report on the
recurring overstatement of coal inventory at the Zimrner station

(5) EVA reconurnnds that [Duke] present aeveral alternate
sensittvity analyses of key variables, i.e., emission allowance
prices and market coal prices, in its transaction review and
approval process.

(6) EVA recommends that purchases of reserve capacity froxn its
Duke Energy North America (DENA) assets should not be
eligible for inclusion in the SRT, as is currently the case.

(Comm.-Drd. I{R Hx.1, at 1-9 to 1-10.)
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Following its review of Duke's FPP, Larldn made the following recommendations
related to fnmci,al aspects of the FPp:s

(1) ...[D]uring the period July 2008 throagh June 2006, [Duke]
plants were deeignated as "must nun" units by MISO for
reliabllity or voltage corttrol reaeons during a number of houra.
Unleaa it has already been preseated in another forum, the
Commiasioat awy want to have [Dnice] explain further how the
"must nin" genecating unit designat" are affecting the
Coa►panye fuel and purchased power costs that are includable in
the FPP rider.

(2) As described in this chapter of the report, ...[Duka'sj objective
for the term of the RSP Is to acHveiy manage its native load
obIigations on a daily basia. By actively managing eh.e lond and
generation positim [Duke] ateempts to smooth the Fp1'
component of the RSP prtoe and reduce the volatflity of the
customei's bill. However, the active management can add
additional trensacdons and related transacdon eoste, and tends to
create a much nmre complex and difffcult to understand audit
trail. Testing by Larkin of amounta being included in the FPP ...
suggest that the costs related to [Duke's] active management can
ulthnately be tracked to supporting documentation. However,
because [Duke's] active management reflects a reactioat to daily
market changes, it can be very challenging to nndetatend the
reasoning for each active nrenagement uarbaction (e.g., where
[Duke] is adjusting a positlon based on market or cost changes),
and how it related to [buke's] RSP load obligation poeition. For
this reason, ft ia imperative #►at [Duke] mainfain documentatfan
not only of the ccxts beamg Jncluded in the FPP, but also of the
reasons and support for the Company's active management
decisions.

(3) [Duke] should analyze and document the net impact of its active
management of FYP comportents and should report to the
Commission and the parties to this docket coiuerning whether
the added activity, iacIuding traneaction costs of the additional
activity, has resulted in increased or reduced FPP costs over time.

4 With regard ro tha covenge of He audit Urldm speefHcallq noted %at ils work -does nat hvolve an
audit of finsnclat eta6emenfs, but rat6er is an atbqtstion erVgnment involvteg vaiHnlion of 1DukefsJ
FPP that 16 conduckd tn ac=dance with artesGtinn slandards established by the Amariean lnetitute of
cctl9ed Pubric AceountantM ... '(Comm.-Ord. Rtt Fx. l, at bd, footrote 1.)
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The Con►pany implemeoted the FPP on January 1. 2006. The two-
year period, 2005 and 2006, ahouid be used for this analysis.

(4) Currently, the FPP is to be in place through December 31, 2008.
Becauae of the potential for additionel RecorxtiHatfon
Adjustrnents oocurring months or years afber the FP'P rates were
chargec], due to 1vII9O 9nvoice revisions or other factora, the
Company and Contmiesfon should addreas whether a cut-off
period Ln needed for RAs after 2008 and what that cutroff period
should be. [Duke] has flled an application to extend the FPP
beyond 2008; however, considrsation of RAe after the FPP could
ceaee application [aic] Is neveitheless soQnething that deserves
conaideratioa

(5) [Duke] has made a number of changes to the eperific costs that
are included in the FPp by includ9ag ite identified corrections and
the effect of changed interpretations of FPP includibk costs In ite
filed RA ad[ustrr►enta. ]Duke'a] quarterly PPP fitings typicaliy
include a nariative discussion of the RA and that narrative
identifies tutal annnnts of changes and the RA eomponents;
however, the narrativee filed for the RA adjuatmenta could be
improved by inciuding a lisHng of the reasone for the change8 by
identffying and briefly describing significant changes and
corrections that are being lnciuded in the RAs....

(Comm.-Urd. RR Bx.1, at 5-39 to 5-41.)

EVA also made three reeoaunenciatiom that retated m Duke's SRT. SpecificaIly, it
"agrees with [Duke] that [it] shouid employ arrangenvents that include capacity
coaunitmente for more than one year." EVA also "believes that [Duke] should employ a
portfolio strategy aimilar to what EVA is reconunendirng for fuel ... [and] should develop
a portfolio of available inetruaeents to mansge the risk." Finally, EVA pointed out that it
"does not support [Dulce] in its request to purchase capacity from the legacy DENA assets

."(Comm.-Ord RR Bx.1, at 6-4 to 6-5.)

B. Stipuladon

The stipulation filed in these proceedings is intended by the aignatrny pardes to
resotve all of the outstanding issuea in this proceeding. It tncludes the foRowing
provisions:

000017



05-724-BLrATA,et al. -11-

(1) Duke wiII provide a credit to FPP customes in the quarterly PPP
rider fding begaming July 1, 2007, and ending September 30.
2007, resuiting from the settiement of coal cosrtraets.

(2) The FPP auditor's reconunendation 2 on page 1-9 of the Audit
report dated October 12. 2006, that Duke discontinue its active
management practicea shall be withdrawn

(3) The parties agree that Duke, staff, and interested parttes wiil meet
to discuss the terms and conditions under which Duke may
punchase and manage coal assets, emission ailawances, and
purchased power for the period after Deeember 31, 2008,
inciuding addsess.tng the auditoi's firnding (6) that Duke is
actively limiting purchased fuel and emission allowance
commitrnenta beyond December 31, 2008. On the basis of those
diecusslons, the parties wW use their best efforts to agree and
make a reconunendation regarding the purchase and cost
recovery, after December 31, 2008, of coai, emiesion allowances,
and purcbased power for consideration no later than the next FP'P
au.dit

(4) The parties agree that Duke's congestion costs shaA be recavered
through Rider FPP Insbead of Rider TCR. as approved in fhiding
(26) of the Commisaton's December 2(f, 2106, entry in Case No.
03-93-8[rATA et al. The congestion components to transfer to the
FPP inciude congestion (day-ahead and neal-time), losses (day-
ahead and reaYtime) and f•imt transmi®sion rights that were
previously induded on Schedule B of the TCR appiication.

(5) The parties agree that Uuias's proposed Rider AAC caicuiation
shall be adjusted 1n accordance with the staff corrected
supplemental teslinwny of L'Nard S. Tnfts, as shown on
Atta chment L33T-1 included as Stipuiation AttacTunent 2 Rider
AAC revenue wM be trued-up to )anuary 1, 2007, such that the
atnovnt calculated to be reeovered in 2007 will be recovered by
December 31, 2007.

(6) The parties agree that Duke shall work with the staff to amend its
bili format. Such amendments will be intended to reflect
geteratton-related charges such as the FPP, SRT, and AAC in ttie
generation portion of the custoaner bill. The parties also agree to
simplify and standardize the monthly biII message regarding
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updated rider charges and that the amendments will not reauit in
additionai progranuning or bUling eosFS.

(7) The parties agree that Rider SRT will be updated with the first
billing cycle of the month foilowing Comnussion approval of this
stipulation to newver Duke's projected 2(fU7 planning resetroe
capacty purchases by year-end, with future quarterly flbnW to
reooncile any projected over- or under mllection

(8) The partieB agree that Duke may recover short-term capacity
purchases from its generating assets formeriy owned by DSNA,
thmugh. the SRT. Duke and staff are to agree on a prking
methodology prior to Duke's purchase of the capacity. The
maricst prioe of such purchases ahall be eitlw (a) the nddpoint of
broker quotes received, or (b) the average prioe of third-party
purcluisee transacbed, or (c) an alternafive agreed upon by Duke
and staff. Duke's abiiity to maintaiz► an ofkr of firm getwation
service bo all eonsumere shatl remain paranwunt. The parties
agree that recommendation (6) on page 110 of the October 12,
2006 audit report (proposing that the Comtnissim condnue its
policy ttiat purchases of reserve capacity fc+oaa DBNA aseets are
not eligible for inciusion In the SRT) is inapplicabie to the extent it
is in conflict with this paragraph.

(9) The parties agree that Duke acoepts all audit recornmendationg
made in the Report of the Finandal and Managenxnt/
Ferformauce Audit of the Fuel and Purciureed Power Rider of
Duke Hnerpy-Ohio, dated October 12, 2006, except as set forth in
paragraphs (1) through (8) of the sttpuiat5on.

At the hearing, staff and Duke provided a ciarificaflon to the stipulation, intended
to permit Duke to utqize its DENA capacity on an emergency, intermittent basls.
According to ttie ciarification, an emergency basis would exist where capacity to meet
Duke's operational requirements is neceasary with less than seven days' advance notice.
Burther, the clarification provides that Commiaeion approvai would be nequired where
DBNA capacity Is needed to aaeet Duke's operational requirement with lese thaa seven
days' notice during two consecutive seven-day periods. (OCC RR Ex. 3.)

C. Disputed lssues

The stipuiation addresses and adopts most of the auditors' recomniendationa.
However, it differs in a few areas.

UU0019
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1. lssues Associated with Rider FPP

Two lsues were raised by OCC regarding the FPP audit. One related to active
m.anagerrmt of Duke's portfolio and the second relabed to SVA's finding that Duke is
limiting its commitrrtents beyond the end of the RSP period.

(a) Active Management

The tirst issue involved 8VA's second recommendation, in which EVA proposed
that Duke elim9nate its active coal management paagoJio strategy. (Caa ►am.-Ord. RR Hx.1
at 1-9.) In Its findings, EVA stated that Duke's continued active management of its coal
supply was probleonatic for a rtumber of reasams, induding the lack of an audit trail and
the lack of documentation that this is an economical way to manage its fuel, emission
allowances (BAs), and purchased power supply. EVA reported that it told Duke that it
should be prepared to provide an audit trail and dentomatrate that Its approa clt yielded a
lower FPP cost. (Comra.-Ord. RR Ex. I at 1-8.) At the hearing, Seth Schwartz, on behalf of
$VA, testified that Duke did not consider any sales to native load customers to be firm for
a duration beyond December 31, 2008, and was reluctant to enter, or avoided entering, into
any fuel cosilracta that would exierred past that date with fixed pr9ces. (Tr. I at 55.)
Mr. Schwartz stated that the objective of active maaagenertt Is to match the committnent
to seli power with the comrnitment to supply power, either by generation or by purchaaed
power, and to supply the inputs neceeeary to generate power (faei supply and assodated
SAs) as precisely as possible. In addition, he explained, under active management, Duke
continues to reevaluate iis poeition on a daiiy bemis and, based upon the revalnation, either
buys or sells coarmitments for fuel, purchased power, or SAs so that there is a daiiy
balaruing of comanitments to sell power with coauuihnents to supply power. He pointed
out that the cost diffenence between the two is hedged.

Mr. Schwartz distinguished active management from activities under a portfolio
managenrrrtt systeay explaiinir ►g that, in the portfolio management approaelt, tfiere is not a
reai matching of the costs to supply generatton with the future deu ►attd from all rate payer
classes becanse that demand contirrnes for an indefinite period and Is not known. instead,
he stated, the fuel supply, BA supply, and purchased power supply are purchased under a
series of contrmcts with varying lengehs of coaunitments and varying tenns and
conditions. He pointed out that sonm portion is left unhedged at any given point in time.
A secand dif6erence between the two approaches, according to Mr. Schwartz, is that the
portfolio management system Is not continually readjusted on a daUy basis to true up the
supply and demand. (!d. at 5&)

Mr. Schwartz also testi6ed regarding various short and long-term coal purchases
that Duke engaged in. He noted that EVA's recommendation that Duke employ a
portfolio management strategy is also based on the fact that Duke's newer coal contracts
do not extend past the end of December 2008. Therefore, he pointed out, Duke's portfolio

000020
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was aimost entirely purchaeed on a short teram and spot-basis, with almoet nothing
purchased for later then December 2008, at least with regard to firm pricing. (Pr. I at 92.)
Finafly, Mr. Schwartz teatified that the documentation provided by Duke regarding iis
active managetnent of coal was adequate to perform the audit, but did not demonatrate
whether the approach was a lower-cost approach. (Tr. I at 69-70.)

According to Duke, E'VA's recomnnendation is baged on a preierence for traditfonal
regufated utility procurement sttategies for fuel and BAa Duke arguee that svch strategies
and protocols, although relevant and appropriate for a fully regulated world, do not make
sense in a deregulated environment where conaumera nay switch to a competitive retail
electric service (CRBb) provider at their pleaeure, where a utility's load is not constant, and
where a utility is responsible for its position in the marketplace. Duke cleims that, through
active rnanagement, it constantty reviews ita poeition to be aure that all stakeholders are
sitting in the most advantageous posftion in teraa of price, invenbory, and quality of fueL
explaining tlw it matches the cost of supplying generation to the demand for electeicity
and hedgea any cost difference between generating electricity and purchasiag power.
(Duke Rider Reply Brief at 34-36.)

Mr. C ierles Whitlock be.stifled, on behaif of Duke, that titie auditoo's
recomunendation to abandon active management poses a substantial risk to consumers
and delays the company's ability to react afHrmatively to changin,g market factora. (Duke
Rider Reply Brief at 36; Duke RR Ex. 2 at 6.) Mr. Whitlock explafned that, if Duke locks in
a price by purchasing coal on a date cetiain and the price subsequently falls. while power
pricea increase, conaumera can not beneFit from coal purcheses at the lower price.
Similarly, he noties, if the price of coal rises whife forward power prices deciine, conaumers
cannot benefit fram the safe of the coal at the higher pr9ce in the market. (Duke RR Ex. 2,
at 6-7.) Mr. Whitiock contends that, because Duke "is not a regulated utility for the sale of
electricity," it is not permitted to recover generation investmsnts plus a reasonable return
through the regulatory process, nor is it permitted to necaver increases in many oEihar
costs. I3e noted that Rider FPi' is fully avoidable by aIl consumers that purchase
generation from a CRBS provider and that traditional regulated utiiity practice is not
appropriate for managing ali of the risks inherent in a drregaiated environmeat. (Duke
RR Bx. Z, at 7).

Duke also pointed out EVA's recoaunendation that Duke evaluate Its position
every 90 days, urdess conditions deem otherwise. It argued that this recommendation is
purely apeculative as there Is no dellnitian of what EVA would consider to be an
appropriate circumstance for a mevaluation of a position sooner than 90 days. Duke
believes that evaluation on a 90-day schedule would result in higher cost fuel and SAs, as
Duke would then be unable to take advantage of market fluctuations. (Duke Rider Reply
Brief at 36.) Duke witness Oorles R. Whitloek 6estified that the benefit of active
management ia that Duke may make rational economic deciaions based on the market
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price of coal, power, and endssion allowances and reduce market price risk He also
pointed out that the auditor agreed ftt Duke's active management techniques have
resulted in substantial savinge for Rider PPP consumers. Mr. Whitlock suaunarized that
active management limits the market risk and reduces volatility in Rider FPI'. (Duke RR
Bx. 2, at 8; Comm.-0rdL RR Ex.1, at 2-14.)

With regard to the auditor's reconunendation, in connection with its suggestion
that Duke discontinue active management, that Duke ahouid purchase coal through a
variety of short-, mediurn-, and I^ong terjn agreements, Mr. Whittock stated that Duke bas
short, mediuny and long-term contracts in its portfolio with nniltipie suppliers. (Duke RR
Bx. 2, at 9)

Duke argues that its active management strategy ttas not ixrxeaeed costs to
consumers, podnting out that Duke's share6olders absozb ali transaction costs related to
active management. (Duke Rider Reply Brief at 36-7; Tr. II at 72-78) Duke also points out
that active management has not hampered the Cornntissiora's ability to audit Duke's
transactiona (Duke Ridet Reply Brief at 36-7; Tr. U at 72-78.)

OPAQ contende that there is rio justificatkm to disregarrt the auditor's
recommendation on ffiis issne and it asserts that the stipu3ation's provision that parhies
meet to dissuss the probiem is tneaningleee. According to OPAI3, the Commission, in
separate, ongoing proceedings, will consider issaes such as the pt^ocucement of coaL EM,
wui power in tYte post-2008 period. (OPAE Rider Brief at 19.) OPAB also noted tbat tIx
auditor recommended that Duke premt several alternative senaitnHty analyses of key
variables for SAs, coal prices, and purchased power transactions. It suggests that Duke
should nma'uetain detailed dacvmentation of these itema to enable the sext,FPP auditor to
review pradency of Incurred costa (OPAH Rider Brief at 20.)

OCC also eonteruiss that thene is no baaie to dianegarnd fiVA's reoammendation to
discontinue Duke's active coal management practices. OCC asserts that Duke's active
management should be diecontinuad. (OCC Rider Reply at 9.)

Based on the evidence, we find that It is reasonable to allow Duke to continue ita
active managernent of its coal, BA, and purchased power portFoiio, as provided in the
stipulation. Svidenoe of record ax ►vinces us that an active maaagement approach aifows
Duke to take advantage of market fluctuations, thereby lowering the overall coat to
customers. We note that ceatain transactian coats, including brokerage fees and certain
aocounting costs, were not contemplated when generation rates were established In
Dukes last rate case and theae coata are not passed on to customers through the FPP. In
addition, we note that EVA was able to audit the transactioais in queation.
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(b) Commitments Beyond RSP Period

The second FPp-related iseue raised by opponents of the stipulation relates to
whether Duke should continue to ]imit its commitments to the RSP period. EVA reported,
in finding six of the audit report, that Duke "actively looks to limit commitments beyond
the end of the RSP period. This strategy may iacrease the costs of both short term and
long-term pmcurements and certainly ezposes [Dalce] ratepayers to market volatility after
2008." (Conun.-Ord. RR 8x.1, at 1-8.)

In response to thia fhtding, thestipulatian providea that the parties would meet to
discuss the terms under which Duke amight nuke putthases for the perIod fopowing
Decrmber 31, 2008. (Stipuletion, para. 3.) On behalf of OCC, Mr. lvlichael Haugh testi9ed
that thie provision of the stipulation faila to accomplish anythu ►g, as this iesue is the
subject of a separate Gonun9ssion proceeding.5

Duke disagxees, noHng that EVA rnade no reconttnendation with regard to tltis
findia& Duke asserls that there is no reason to delay cartatderation of this issue and tirat
discussions shoald begin iuurediately. (Duke Rider Brief at 7-8.)

OCC points to the auditoi's second recommendation, which includes language
suggesting that Duke should adopt traditioutal utility procurement strategies: (OCC Rider
Reply Brief at 9.)

We find that the stipulation proviaion proposing the initiation of discuesione
relating to the post-RSP period ia reaeonable, esppeclaBy In light of pending legislat+nn
relating to the post RSp period. We do not believe tW it would be appnoptiate for us to
mandate any particular strategy at thFs juncttue and on the basis of evidence before ua

2. Issue Associated with Rider SRT

As explained by Dukers witness, Paul Smith, Rider SRT recovers costs that Duke
incurs in maintaining a 15 percent planning reserve margin for switched and non-
switched load. Rider SRT is avoidable by non-reside.ntial consumers who agxee to stay off
Duke's system through 2006. (Duke RR Hx 6, at 3.) Rider SRT was approved by the
Commisaton in Case No. 04-1820•BC,GATA on an inbmim basis and the Rider SRT 2006 '
funding was approved by titQ Comreission in case No. 05-724EGL7NC Por 2006, Duke's
Rider SRT was based on Duke's estimated coet of capaetty pmducb requited to mafrttAin
at leset a 15 percent remrve margin ad]uebed by the over-recovered 2005 Rider SRT coste to
be refunded to non-residential customers.6 Rider SRT 9s similar to Rider PPp In that it is

In th D4attar oJtha Applicotfon of Duke Energg Otdq Inc. to Morh%y lb Martst-Baeed Siandard Ssrvim OJf'ar.
Case No. 06-486-EGUNC

6 Residentlal customers wee nat covered by the SRT in 2A05 and U+erefore are not e$gRile for the fefun,d..
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also snbject to quarterfy adjustMeets with an annuat audit and true-up. 05-724 is Duke's
annual review of lb 2006 SRT and 06-1069 is Duke s appfication to establish and set its
2007 Rider SFrP. (Duke RR Ex. 6 at 3.)

With regard to Rider SRT, the opponents to the stipulation raised an issue involving
Duke's request to purchase capacity from the assets it obtained from Duke Energy North
American LLC (DENA assets). Cuaently, DENA assets aze not eligible for icxlusion in
the BtiT, as the Commisston prev4onsfy approved a stipuiation requiring approval of the
Couunission prior to using DENA assets as part of ihe SRT. In the Mafter of the Application
of The Cincinnatf Gas & Eiectric Company To Adjust and Set its System Reiia6fifty Traclaer
Market Price, Case No. 05-724-B[rUNC, Opinion and Order (November 22, 2005). in
paragraph 8, that stipulation describes, inter alia, restricNons regarding Duke's use of
DBNA assets:

(Duke] cannot use the DBNA Asselg as part of the SRT uniess it receives
Commtsai,on authorization to do so after [ihxke] applies to the Commission
for approval to inciude such DENA Asset(s) in the porlfolio and for approval
of the SRT market price associated with such DENA Asset(s). [Duke] ahall
provide OCC with workpapers and othns data supporting the use of DENA
Asaets as part of the SRT and if any lntexested party is concerned about the
use of DENA Assets in the SRT the Couunission will hold a hearing.

In its audit in these pmceedings, EVA repot6ed that, In the firet half of 2006, Duke
satisfied its SRT requirements by purchasing almost ail of its required capacity through
regulatory capacity purchases. EVA noted that it agreed with Duke as to the types of
capacity products it considered and aiso supports the use of a greater mix of products,
similar to what Duke employed in 2005, rather than the heavy reliance on one type of
product in 2006. EVA noted that, in its 20a7 Rider SRT proposat, Duke Is proposing a
number of changes with respect to future capacity purchases in order to maintain its
required eeserve margin. According to BVA, Duke wouid i>7ce to purchase capacfty
insCniments for periods longer than a year and it would ldce to puxrltieee capacity from the
DBNA amets. EVA stated that it agreed with Duke that it should employ arrangements
that Include capacity commitments for more than one year. EVA also stated that Duke
should employ a portfolio strategy similar to what EVA is recommending for fuel.
(Coatm-Ord. RR Ex. l, at 64 to 6-5.)

However, EVA opposed Duke's request to purchase capacity frorn the DENA
assets, for several reasons. First. EVA stated that Duke hae not demonatrated that its
native customers are paying more for capacity in the market than they would if Duke
purchased capadty from the DENA assets. Secand, according to EVA, purchaaes from an
affiliate are always problematic as they cause suspicion In the market and, potentially,
reduce competitive offers. In addition, the existenee of such offers puts a greaber burden
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on the audit process. pinally, Duke would not be disadvantaged by this requirement, as
DENA assets should be able to be sold at market prices. Duke should be indifferent ta
whether the legacy DENA asseb are sold to Duke or on the open market. (Corrun.-Otd.
RR Bx.1, at 6,5)

OCC argues that the record does not support any change in the prohibition against
chacging for the DENA asseta and that the auditoes recommendation should be followed
by the Commissiort. OCC poh►ts to HVA's report that atates that Duke has not
demonstrated that its native cusbomers are paying more for capacity in the n ►arket than
they would if Duke purchased capactty for the DENA assets. (OCC Rider Bzief at 11.)
Similarly, OCC witness Haugh tzsHfled that Duke has not demonstratec! t2mt use of the
DENA assete wdl provide benefits to cuatomers: (OCC RR Ex. 1 at 15.) Mr. Haugh also
explairud that one reason for his opposition to the use of DENA asseta was thaq as
admitted by Duke's witness, during situations when Duke wouid purchase capacity from
the DENA assets, there are usuaiiy very few broker quotes. Thus, Mr. Haugb argued that
the proposed pricing methodalogy does not provide proper protection for rafepayers.
(OCC RR Ex. 2, at 4; Tr. I at 145.)

OCC also points to the audito:'s report that states that affiliate transactiams 'are
always problematic and make the. market suspicious regsrd'amg pricing and p°tentiauy
reducing competitive offera.° According to OCCC, Dnke helped to create a problem by
reducing the number of market participants through the Duke merger and Its proposal to
use the DENA assets may compound that problem by diacouraging the remaining anarket.
OCC aiso opposes affiliate transactions on the grounds that a company is always expected
to act in its own best interests as opposed to the public interest and that such Eransactians
put a greeter burden on the auditor, the Commission and the audit process. (OCC Rider
Brief at 13.)

OCC advocates the impasition of strict rules as to w2a'n the DENA assets can be
used, such as only in an emergency situatfon where there are no other options. Mr. Haugh
also indicated that guidelines for formulating a price for the DENA assets need to be
stringent, such as a minunum number of broker quotes and transactions to detenailne the
price of the DENA capacity, as well as a cap on the amount Duke is charging to the
cuatomers who are paying the SRT. (OCC RR Ex. Z at 5.)

OPA$ also opposes the use of DENA assets in the SRT. OPAB notes that, pursuant
to the finding and order in In the Matta of the Joint Applicatfon of Cine►gg Corp., on Behslfof
The Cindnrnti Go & Electric Company, and Duke Energy Holdt+sg Corp. for Cansent and
Approval of a Chm:ge of Caatroi ofTEu Cinclnnatf Gas & Eleceric Cornpany, Case No. 0.5-T32-BLr
MEi;, costs related to the transfe,r of the DENA assets may not be passed on to Ohio
customers without prior approval of the Camminion. OPAB also points out that the
stipulation approved by the Commission with regard to SR1', diecussed above, provides
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that Duke may not use the DENA assets to satisfy the SRT merg9n requirements withaut
an application to the Commiasion requesting approval of a market price assaciated with
the DENA assets. OPAB argues that Duke has not provided any market piicing
mechanism in its application. OPAE alao argues that Duke has not ahown that cuatomers
are better off by Duke using DENA aseets than they would be by Duke paying for capacity
in the marlcet. (OPAE Rider Brief at 14-15.)

OFAE asserb that Duke shovld be allowed to purrliase capacity from the DENA
assets fn the future only in an emergency situation (OPAE 8rief at 16,18.) v OPAS argues
that the guidelirtes for formulating a price for the DENA assets need to be more stringent
and agreed with OCC'a contention that a adnLmum of three bids and offers fioma three
separate brokers would be needed. (OPAS Rider Brief. at 17.)

Staff supports Duke's use of DENA assets ia a limieed, eavergency, situation 5taif
argues tliat recovery of costs related to DENA assets does not violate any significaat
regulatory principle or practice. Staff spedfically atutea that the stipulation would allow,
cost recovery when assets are used in emergency situations. With regard to pricing, 5taff
asserb that the stipuiation ptovides protections in the face of a limited market, wYdle
bertefiiting customers during emergenry cir cumstancea (Staff Reply Brlef at 19-20.)

Duke points out that the auditor justifies its opposition to Dulce's use of DENA
capacity as a resource eligible for inclnsion throngh the SRT on the base that affiliate
transactions are diffieult to audit and that a market price Is dffficult to verify. (Duke Rider
Reply Brief at 37.) Duke claims that it Is beneficiai to its consumers tttat all reasonably
priced generatlon optiotv, including DENA aeaef.s, are available to meet the needs,
especiaDy in an entergettcy. In his testimony, Duke witnesa Charies Wluttock twt3fied that
the purpose of the SIlT is to ensune adequate capaclty to meet Duke's obligation as
provider af last.zeaor! This obligation nequires Duke to maintain a 15 percent capacity
reserve margin. Mr. Wtt9t)ock atated that there are limited assets located in the IvII80
footprint that meet NtLSO's designated netwark resource requirements and that cDnsumets
need to have access to every possible econoanlc option of available generating assets. The
risks to consumers are increasingly likely if Duke does not have access to market price
capacity during a time of need. Mr. W1vtlock also testified that, on a daily operational
level, the ability to inciude the DENA assets makes sense since arbitrarily excluding
specific generatvrs from consideratiaet can only increase tite cost to consumers.
Mr. Whitlock testified that the audit(r•a coctcern about the reduction of competitive bid
offers is unwarranted. He indlcated that the vast majority of competitive bidders are not
aware of Duke's exclusion of DENA assets. He also testified that the auditor's position

7 We nota tLat in a clarifkatiaat to Ihe stipulation in these caees, Duke and Staff attempted to clmify ths
circu=tances under which an "emerge:uy " woald exfst wfiere DENA assets would be 4ppropriately
used. Witttmes testiHed as ta the cimnnatances under wMdh an emergency would exist. (Tr. Q at W
90, 44,108.)
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with respect to the size of the market and the abitity to sell legacy DENA capacity In the
mark.et is dubious. He added that, if the Commiasion does not permit Duke to ptucttase
capacity from its DBNlA assets to satisfy its Rider SRT ob[igations, Duke wt11 continue to
sell the capacity on the open market. (Duke RR Ex. 2, at 10-14.)

Duke contends tlmt the need for avaiLabfe capacity options is especially strong in
tfre day-ahead market, whexe a sudden capacity constraint coupled with a need for
capacity would likely expose consamets to high priees. Duke also contends that the
nature of a capacity purcIhase in an emergency makes dte market price unpredictable, as
the avaUability of capacity is unknown. "Pherefore, Duke contends that a capped atarket
price in tiumeasonable. Duke asserts that the etipulatioat provides two alternatives for
pricing the DENA capacity at the time it is needed, through the midpoint of broker quotes
or an average of third-party purchases. Duke also argues that the next SRT auditor wffl be
able to audit all DENA transactions properly because the pricing methodologies require
Duke to maintain records of brokers' quotes and thfrd-partq transactions. (Duke R,etnamd
Reply Brief at 38.)

The issues in conientton, relating to the recovery of costs of DENA capadty
throagh the 9iiT, are the procedural compliance with priot orders, the clarity and meaning
of the term "emergency," and the reasonsbletim of the proposed pricing mechanism.
First, wfU1e we are aware that our prlor orders required catain procedural steps to be
taken before Duke might get approval for the recovery ai the costs of ueung DENA
capacity, we &ad that Duke has complied with the underlying intent of tltose proeednral
safeguards. The process ehat was instituted required Duke to give notice of its intent to
use the DENA asseta, to allow discovery of relevant facts by intereabed parties, and to
provide suff:cient detail to allow analysis of the reaaonabienm of its propoeaL In this
situatirny aU of tbose goals heve been met. Notice was given, discavery was pursued, and
details are available. Whfle it is true that the stipulatlon does not include a proposed price,
it does indude a methodology.fear determining a price. We find that the process ihat 1m
been followed in thia proceed9ng baa complied with the substance of our prior orders.

Although certain of the parties contend that the stipulation would allow use of the
DENA assets in non-emergenry situations, it is clear to us that this is not the case. The
clariEication of the stipulation, submitted at the hearing, specifically states that the
stipulatiwn "is intatded to permit (I?ukeJ to utfiize its DENA capaaity on an emergeiuy,
intermittent basia. An 'emergency' basis exiata where capacity to meet [DaWsl
operational requir+ements Is necessary with Iess tltan seven days [sie] advance natice."

We find that the prking mecBanism proposed in the stipulation is reasonabie.
Although we are aware that the market for capacity is not mature, Mr. Whitlock did testify
that he would likely be able to get multiple quotes. (Tr. I at 144-145.) In addition, we nobe
that the stipulation provides two different mechanisms for setdng a price and also allows
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for the possibility that Commission Staff might agree to a different system in appropriate
circumatances. In light of the fact that Duke would likely be unable to obtain timely
Commissfon approval of a DENA purchase in an emergency circumstance, the system
established by the stipulation is a reasonabte solution.

3. Jasue Associated with Rider AAC

Rider AAC Is defined as a component to recover kicmn-iental costs asaociated with
homeland security, taxes, and environraental compliaoce. The chargea under Rider AAC
were established for calendar years 2005 and 2006 in the Commission's ettitiq on rehearing
in 03-93. For non-residential corsumers, Rider AAC was set at an agreed market price of
four percent of llttle ga for 2005 and eight percent of 3ittle g for 2006. For residentiai
consumers, Rider AAC was not applicable in 2005, becanee these consurcrers continued to
be in the market development pedod. After January 1, 2006, Rickr AAC was set for
residentiat consumers at a market priee of six penxnt of little g. In 03-93, Duke was
required to file an annual application to set Its AAC price.

Duke's 2007 proposed price for Rider AAC wae filed in Caae No. 06-I085-EGLINC.
(Duke RR Ex. 6, at 4.) Mr. Will#am Don Wathem Jr.,. testified on behalf of Duke with
regard to the AAC. W. Wathen described how Rider AAC was calculated and applied ia
the firat two years of the RSP and discussed the components that are included ia the
caiculation of the proposed Rider AAC for 2007. (Duke RR Ex. 4 at 2.) Mr. Wathen
teetified that the current Rider AAC market price Is Insufficlent to fully recover the costa
eligible under the AAC, which include earning a return on and of the capitai investment
for environmental compliaaoe equipment capital ibveatment, operation and maintenance
expensee and environniental reagent costs; tax zates due to changes in tax laws; and
homeland security, costs including a return on and a retum of capitai and expenses.
(Duke RR Ex. 4 at 4.) Mr. Wathen also testified that there are dozens of projects where
Duke is proposing recovery of a rehirn on oanslsuction work in progress (CWIP) through
Rider AAC. (Tr. I at 162.)

There is one issue aasociated with the calculatton of the AAC that was reised by
OCC and OFAE. 5pecifically, the nonsignatory parties question whether a return on
C.'WIP ehould be recovered through Rider AAC. According to OCC witness Haugh, Dnke
is looking to collect $73,818,962 from the AAC, which equates to a charge equal to 9.1
percent of little g. (OCC RR Ex. l at 5.) Mr. Haugh recommended that CWIP be removed
from the return on envlronmental plant calculation, in order to aet a more reasonable AAC
charge (7d. at B.)

8 "IatUe g" represents Ifie teeult of removing ttte regulatory barbitbn chargea lrom ahe company/s
untmndled generation rate, referred to as 8ig G.
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OCC supports the AAC calcalations that exciude return on CWIP for
environmental plant. OCC indicates that staff is acoepting Duke's AAC cakniations based
on a retarn on 100 percent of CWIP for environmental plant with no showing by Duke
regarding the percentage of completion of that plant. (OCC Rider Reply Brief at 15.) OCC
notes that Staff witness Tufts states that he did not form an opinion on whether a return on
CWIP is an appropriate component of the AAC. (fr. II at 35.) According to OCC, no
precedent exists for such calculations, which are traditionady based on a showing the
plant Is at least 75 percent complete. (OCC Rider Brief at 15-16.) OCC witness Haugh
indicated that removing the CWIP portfon of the enviranmental plant reduces the revenue
requirement for the 2007 AAC to $45,246,994 and resufts in the AAC being set.at 5.6
percent of little g. (OCC RR Bx.1, at 11.) According to OCC, Duke fails to recognize the
Comtniselon's regulatory practice of allcwing a return on (,"WiP only after an installation
is 75 percent or more compiete. OCC points out that calculation of the AAC and review of
the underlying transactioms were not within the scope of the auditar's report and that
neithex the staff nor Duke provided any detail of the perontage completion of
environmental upgrades at Duke's piante. Rather, OCC expLins, staff only investigated
Duke's accounts regarding capital environmental plant additions and veiified the
existence of certain plant additione and did not complete a ntanagement audit related to
the AAC. Henoe, it argues, the reasonableness of a neturn on CW1P for enpironmental
plant in the AAC calculation is not covered by staff's. inquirles. In OCC's opinion,
elimination of the return on CWIP is appropriate since castoauers may receive little or no
benefit from the plant additions. (OCC Rfder Brief at 14-16.)

OPAE contends that there is no )ustification for the inclusies of a return on CWIP in
the AAC? OPAB states that the Commission has not determined that a return on C'WCP
may be Included In the AAC and the coaiponents of the AAC mention expenses, but do
not describe the retum on CWTP. OPAB also ciaims that the Commission did not approve
a set formula for the calculation of the AAC but adopted a flexible approach, citfn.g factois
such as proven expenses and other factors that may be appropriate from time to time.
(OPAB Rider Brief at 11.) OPA[3 argues that CWIP should be excluded from the revenue
that Duke seeks to obtain through the AAC, noting that, in a traditional ratemaking
proceeding, CWlP be required to be at least 75 percent complete before a retur►i would be
allowed. OPAE points out that Duke has made no such shawin$. OPA& also argues that
under traditional regulatory treatinentr Duke would be allowed to earn a return on CWIP
during constructioay but customers might pay fess at a future date when the plant is in
service. However, OPAE suggests, the current treatment provides no assurance of lower
capital costs for castomers at a future date. OPAB argues that, in a tnily competitive
market, a return on C'INII' would not be earned at ali and a retura on the plant would not
occur until a new plant is fully operational. (OPAB Rtder Brief at 11-14.)

9. On page 11 of ils Wdal brid, OPAE clamn that the ut/p auditor recomn►ended that a return of CWIP be
excluded from fle AAC. 11+e m/p auditw made no rsouuumdatioae related to the AAC.
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Staff disagrees with OCC's analogy to ratemaking prira:iples, bacause tlwse
principles do not apply in this competitive enviroaunent Staff referred to testimony of its
witness, W. Cahaan„ who testified in the remand phase of the hearing in these
proceedings that the RSP is not cost-based ratemaldng, but is a market-baeed standard
serv4ce offer, and that the rate setting provisions of Section 4909, Revised Code, do not
apply. (Staff RR Fsx.1, at 4-5.) According to W. C.eham traditional rate-ca9e components,
such as CWIP, are used differently in an RSP case then In a traditivnal rate case. In a rate
case, he explained, individual components are evaluated Individually and the "correct"
determination of each ttem is presumed to generate a fair, reasonable, and sustainable
solution and an appropriate balance of competing interests. In an RSP case, he continued,
the assessment of individual components does not matber. Rather, Mr. Cahaen asserted,
the irnpoatartt principle here is the balance among conflicting policy goals that inciude
protecting consumers from a volatile, risky, and an imperfect market; assuring companfes
of fieancial stabiiity; and encouraging the development of retail merkets. (Staff Rider Brief
at 7-11.)

Duke argues that a limitation on earning a return prior to attainment of a 75 percent
completion level was statutoriiy eliu►inated by the legislature. Duke poinls out that CWIP
was included in the initial support for the AAC, as a part of Duke's nurket price, as
evidenced by supportive testimony of Mr. Wathen and by reterarce to Attachment JpS-4
to the testinwny of Mr. Steffen In approval of the RSp, as well as by tite fact that OCCs
recommended change would result in a reduction of dm total Rider AAC price to a level
below what the Commi.ssion approved in 2004. Further, according to Duke, if It cannot
recover a return on CWIP on its environmental investmenta, it will be forced to substitut.e
emission allowances, ntos'e expensive low sulfur coal, and purchaeed power, in place of
the scrubbers that are included in CWIP, in order to meet envhvnnuntal requirements. It
contends that those substitntes will directly affect the costs recovered thrangh the HPP and
will, therefore, directly affect the price for all consumers. Duke contends that, as long as its
total price is within the range of prkes available to consumers in the market and is just and
reaaonable, it is irrelevant what types of underlying coste are induded in the price. (Duke
Rider Reply Brief at 41-46.) Duke also notes that a manageQ ►ent perforrnance audit is not
necessary, given the nature of the expenses recovered in Rider AAC. (Duke Rider Reply
Brief at 4649.)

In the Comanissiori s September 29, 2004, opinion and order, we indirxted that we
would consider future AAC charges. There was no discussion regarding a return on
CWIP in the AAC. However, in our approval of the AAC, we based our detetndaafion in
part on Duke's supplied calculations. Attaclia►ent JPS.4 to the testimony of John Steffen
clearly ahowed CWII' as a factor in the AAC, with no reference to percentage completion
We would note that, in the present market environment, ratemaking standards such as the
limitation on earning a return on CWIP are not dlspositive of the outcome in these
proeeedings. Therefore, we find that the stage of completion of CWIP should not, under
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these specific dreamstatues, be a bar to Duke's earning a return on CWIP. In addition, we
would note that we do not find a management perfatmatsae audit to be necessary at this
tirne, based on the nature of the ttems being recovered under Rider AAC arui based on the
fact that we are monitoring Duke's activities in these spheres in the couise of our periodic
financial audits. However, we would also respond that javt because Duke inMUs a
parkicular cost doea not necessarily mean that such cost would be appropriate for recovery
under any given rider. Duke should expect that its claimed costs may be reviewed for
reasonableness.

.D. Evaluatiam of the Stipulation

Rule 4901-1-M, O.A.C., authorizee pattiee to Commtsaton proceedings to enter into
siipuiatfons. Although not bindfng on the Commiseiory the ternns of sach aVemmft are
accorded substantial weight. Sti C411sumays Counaei v. Pub. Utii. Comm. (1992). 64 Ohio
St.3d 123,125, citing Akron v. Pub. UtFb Comm. (1978), 55 Ohio Sk2d 155. This concept is
particularly valid where the stipulation is supported or unopposed by the vast majority of
parties in the proceeding in which it is offered. In reviewing the stipulation, our prlmary
concern, however, Is that the stipulatiom Is In the public interest.

The staadard of review for considering the reasonableneas of a stipulation has been
discussed In a number of pr►aaar Commission proceedings. See, e.g., Ohio-Amerlatn W6ter
Cb., Case No. 99-1038-WW-AIR (Jtuue 29, 20UQ);1he Cincinnrrti Gas & Elcchic Co., Case No.
91-410-EGAIR (April 14, 1994); Ohio Edfsnn Co., Case No. 91-698-EGFOR et al.
(December 30, 1993); The Cleurland Eectric Illuminotfng Co., Case No. 88-174-ffi.AIIt
Qannary 30,1489); Rastatement of Acr,nunta and Iteeords (Zfinmer Plant), Case No. 84.1187-
EL-UNC (November 26, 19g5). The ultimate issue for our consldaation is whether the
agreemenG wbich embodies considerabla time and effort by the signatory partiee, is
reasonable and should be adopted. In considering the reaeartableneas of a stipulation, the
Commlesion has used the following criteria:

(1) ls the settlen►ent a product of serious bargainutg among capable,
knowledgeable partfea?

(2) Doea the settlement, as a package, bene8t ratepayers and the
public interest?

(3) Does the settlement package violate any impoatant regulatory
prindple or practice?

The Ohio Supreme Court Iias endorsed the Corncuission's analysis using these
criteria to reeolve Lssues in a manner economical to ratepayere and public ut3litiea The
court stated 9n that case that the Conumission may place substantial weight on the ternu of
a sdpuiation, even though the stipulation does not bind the CDnnTission. Indus. Erergy
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Consumers of Ohio Power Co. a. Pub. Util. Comm. (1994), 68 Ohio St3d 559 (citing Convumsrs'
Counsel, supra, at 126).

1. 9erious Bargaining

OPAB saeerts that the stipulation is not baianced and does not represent the views
of all cuatomar classes that are parties to the proceedings. It explains that, In its view, the
Supreme Court of Ohio has affirmed rate stabilization plans oniy on the basis of customer
agreement in a stlpuiatioq, ther.fore arguing that customer support is critical. OPA$
states that the stipulatfon has no support from marketers, nesidential customers, or any
other casfiomer gronp that will be subject to its teram. In making this cisim, OPAB
discounts the support of PWC, asserting that PWC is unconcemed about ttua impact of the
stipulation on residentlal cusbomers' bilts. It also discounts the support of the city of
Cincinnati, as It is a party to a side agteenuent that required support for the stipniation in
i)uke's RSP caee (not this stipulation). BineRy, it diacounte the support of certain ohher
customer groups on the basis of confidential agreements that arose in the context of
DuWs RSP nec ►and proceeding. (OPAE Rider Brief at 2-10.) OPAB asserts that special
considerations in the form of side agreements may have allowed one or more parties to
gain an unfair advantage In the bargatning process. (OPAB Rider Reply Brief at 4).

OCC simiiarly claims that the settlement was not, the product of serious bargaining.
OC,̂C argues that its "partlcipaflon in drafting an agreement would have provided
credibility to the argument that sarious bargaining took place over the 2007 Stipulatioty
but the OCC's effosta to coarect even the obvious flaws in the document were entirely
rebuffed." (OCC Rider Brief at 21.) OCC argues that the "legacy of the side agceements"
discounts the conclusion that serious bargaining took piaee. (OCC Rider Brief at 22) OCC
also claims that the city of Cinciuu ►ati has not demonstrated any knowledge of the issues in
these proceedings and the city's interest in these ptmedings was to protect its side deal
with Duke. Thus, OCC ciaims, tlhere was no serious bargaining between Duke and
Cincinnati. OCC also ciaims that PWC failed to demonstrate any knowiedge of the isenes
in these cases and that its oniy interest in kluse cases was focnsed on maintaining the
fiswancial support for its narrow interests. (OCC Rider Brief at 22-23.) OCC also claims
tfhat many of the stipuiating parties evidenced their lack of invoivement by being
uainterested in OCC's discovery activity, faiGng to participate in the hearing, and faiiing
to file briefs. According to OC;C, a party that declizm to accept and review copies of
documents that were iinpartant to these cases, ia not "knowiedgeable," regardless of the
identity of that party. (OCC Rider Reply Srief at 6-7.)

Duke, on the other hand, contends that the stipuiatton was the product of serious
bargaining, pointing to the fact that all of the parties, inciuding the signatories to the
stipulation, as well as those who chose not to sign the stipuiatioq, were invited to, and
participated in, the settlement discussions and have extensive experience before the
Commission Duke's witnm, Paul Srnith, specificaily testified that all parties were invited
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to attend the three settiement discussion related to these mattera, at which many ieeues
were addreBeed. (Duke RR Bx. 6, at 5.) Specifically, Duke indicates that parties
participating in settlement discussion represented all stakeholder groups, including
residential, industriai, and commercial cn,tomem as well as CRHS providera. The parties
so identified by Duke include OCC, OPAE, the city of Cincinnati, PWC, ISU, OEG, OHA,
OMG, and Dominion, in addition to Duke and staff of the Comm3saion. Duke emphasizes
that the signat,oxy parties also represent all etakeholder groups other than CR&S providers
and that rto CRES provider opposed the stipuiation. (Duke Rider Brief at 6.) Duke thus
diecounts OCC'a and OPAB'e claim that the.re was no serious bargaining because
residential stakeholders did not support the stipulation, submitting that- tltere was
subsffintfal support by residential representatives including P4VC, which repteaents low
incorne residential consumers who rely on programs funded by Duke for enerp effic3ency
and weatherization, and the city of C6wira7ati, which is the statutory representative of
residential consumers within i1s municipat boundaries. (Duke Rider Reply Bsief at 17-20.)

Duke also nieintaina that, dtuing the setdement diecussions, many positioiffi were
advocated and considered and were uitimately accepted or rejected by the negotiating
parties. It propoeea that few stipulations contain every demand by every party and
necesserily iyrlude conceaeions made by parties to reach an aoceptable resolution. Thus, it
argues, the fact that many of the settiemnt positlons of OCC and OPAE welr rejected
does rurt mean that serious bargaining did not take place. (Duke Rider Reply Brief at 14.)

Duke diacounts OCC and OPAB's claims that OEG and OHA did nat engage in
serious bargaining because their melabers are parties to certain side agreements. Duke
notes that nothing tn those side agceemetts prohNta opposition to the increases resulting
from Duke's applications in tliese cases. (Duke Rider Reply BrieE at 22-23.) Drslce aIso
argues that there is no justificatton for OCCa and OPAR's claims that PWC only
suppozbed the stipalation because it has energy efficiency and weetherizatiaat contracts
with Duke and because it seeks to maintain its funding fi+om. those contracts. Duke
indicates that PWC is one of a number of energy efficiency and weatherization service
providers to residential consnmers in the Cincinnati area and that PWC competes against
other providers for ecxi4racts that are awarded by a local organization that Duke does not
control. (Duke Rider Reply Brief at 25.)

Staff aeeerta that ail parties had an opportunity to participate fuIIy in the settlement
conferences at which a►any issues were addressed. (Staff Rider Brief at 5.) Add:essing the
firat prong of the test, Staff further reasons that Mr. Haugh, testifyiag on behalf of OCC in
opposition to the stlpulation, did not question that serious bargaining among capaMe
knowledgeable parties occurred, did not propose that the stipulatim was suspect because
OCC did not sign it, did not suggest that any stipulation signatory was influenced by a
side agreeenent, and did not mention any such agreement. (Staff Rider Brief at 4-5; Staff
Rider Reply Brief at 2-3.) Countering OCCs argumants, Staff also notes that it is not a
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prerequisite that any specific party, such as OCC or OPAB, must be a signatory to a
stiputadon in order for the Commission to find that serious bargainng occurred Thus,
argues staff, OCC's decision not to support tha stipulation does not atter the fact that
sedous bargaiuing took place. (Staff Rider Reply grief at 3.) Staff also sugpsls that,
despice claims to the contrary by OOC, the city of Cinchmti or PWC has each been a party
to these cases since their inception.

On the basis of the evidence before us, we conciude thet the stipulation is the
product of seriaoa bargaining by knowledgeable parties. It is clear titat aII parties were
invited to ail negotiation seasions. The fact that some parties were uninterested in OCC's
discovery issues, did not brief the issues followu ►g hearing, or did not participate in the
maimer in which non-sigeatory parties might have wished does not mean that thoee
parties were uninvolved or nnknowledgeabie. These are parties that have closely
foikywed many cases retated to Duke's R3P and have been invoived In inany levels of
discussion over a long period of time. We find them to be knowledgeable and infarmed
parties. We wiIl not demand any particular level of partidpation in the proceedings.

We also note, aa poirnted out by Duke, that tiw etipulation was eitfier supported or
not opposed by representatives of each stakehoider group. Residerd3al consumers were
represenbed . by PWC and the city of Cincinnati, OEG represmted manufacturQ+g
consumew and OHA represented convaucial interesls. Also involved in the negotiations
were IHU; OMG, and Dominion, raire of which opposed the resuitant document. OCC
and OPAE, representing residentiai customers, were involved in the discussions, aithough
they were not, apparently, successfui in obtaWng a result with which they cotild agree.
i.ack of agreement by two parties shouid not cause the entire stipulation to be repected as if
serious bargaining bad not occurred. To do so would be to give those parttes, in effect,
veto power over the resuit.

Finally, we note the references by OCC and OPAS to certain agreements that
related to Dake's RSP and their argument that those agreements impacted parties' ability
to negotiate serionsly with regard to the stipulation in these proceedings. While we did
find that those ageeeR►ents impacted the stipulation in the RSP case by meana of
provisions requirhng sapport of that stipulation, the.ce Is no argument that there was a
similar connection to the stipulation we are considering today. The signatory pa:tles to
this stipulation specificaily confirmed that there were no side agreements related to this
stipulation. (I'r. I at 12-17.)

2 Benefit to Ratepayers and the Public Interest

OCC claims that the stipulation does not benefit ratepayers or serve the public ,
intevest. OCC asserts tfiat the stipulation does not address certain credits that the auditor
recocmnended be flowed back to customers through the FPf'. OCC aiso complains, in ita
briefs, about the stipuiation's approach to procurement for ihe post-RSP period and active
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maaagement of coal contracts, the treatrnent of congestion costs, the incfusian in the AAC
of a retum on CWIP, the tocation of certain charges on bllis, the veracity of the apparent
conce.ssion that Dulce would not clurge intenest on AAC true-ups, the use of DENA assets
in the SRT, and the acceptance by Duke of coal offeis that do not aifow resale. (OCC Rider
Brief at 24-31; OCC Rider Reply Brief at 8-13)

OPAE, similarly, believes that the stipulation fails to benefit ratepayers and the
public interest "by allowing the return on CWIP and the use of the DENA assets under
inappropriate circumstances. (OPAE Rider Brief at 11-19,19, )

Duke argues that the stipuiation does benefit the public interest by furthering the
Commission's goals for RSPs. It also points out tlw the stipulation requires Duke to issue
a bill credit related to a defaulted coal delivery contrect that is greater than the amount
recommended by the anditor and in a more expedited manner. This credit, Duke asserts,
witt "uiidgate and help offset the totality of the price adjustnient for the 2007 M856O rider
component3.:." Duke also notes that stipulation requires the immediate comrnertirernerrt
of Falks aboat future fuel purchases and clarities ambiguity relating bo its use of DENA
assets in an emergency. Further, Duke points out that the stipulation adopts "abnost all of
the auditor's and 9taff's recoaunendations..." Finally, it confirms that its "prices remain
below the national average and well below states that Iiave implemented unfettered
auction pzicing such as Illiiwis, Maryland, and New Jersey. In contrast; OCC's
recomnnendations would result in higher prices as have oocurred In those states." (Dpke
Rider Brief at 26r7; Duke Rider Reply Brief at 26-27.)

Staff also argues that @se stipulation benefila ratepayers and serves the public
interest Staffs witrdm, Richard Cahaan, opiaed that the stipulation, as a package,
beneffts customers of Duke and serves the public interest. Spedffcaily, he asserted that the
firet and fifth paragraphs, both of which directly involve revenues, represent reaaonable
compr'omises among the intecested parties. He designates the remainder of the stipulation
as addressing "process" matters: addressing how certain problems are to be solved. Staff,
evaluatiag the arguments put forth by OCC and OPAH, adviaes the Commi.ssion that,
while those parties moy have wanted "more" than they got in tlue stipulation, "their desire
for 'more' does not negate the benefits the Stipulation provides ratepayers and the ways
the Stipulation benefits the public intereBt" (Staff Rider Brief at 5-7; Staff RR Ex. 3, at 2,3;
Staff Rider Reply $rief at 9-10.)

We find that the proposed stipulation does benefit Duke ratepayers and serves the
public interest. We believe it is to the benefit of ratepayers and the public to resolve these
Issues expeditioualy and to address open issuea such as the cir+cumetances under which
DENA assets might be used in an emergency. In addition, we find that, in light of
pending legislation relating to the electric industry, capacity purchases foT the post-RSP
period should be the subject of rnandatory discussions among the parties, as is provided in
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the stipulation Finally, we note that the stiptilation provides a greater bifl credit in the
PPP thaa was recommended by the auditor, and requires it to be refunded to customers in
a more expeditious manner. This, too, is a benefit that would rwt be attainable outside of
the stipulation.

3. Violation of Important Reguatory Principlea or Practicea

Duke and Conimiesion staff conciude that the stipulation does not violate any
important regulatory priruiple or practice. (Duke Rider Brtef, pmirn; Duke Rider Reply
Brief at 27-29; Staff Rider Brief at 7,11; Staff Rider Reply 8rief at 17,18, 20.) On the otkw
hand, the non-signatrny parties make varion® arguments that stipuiation does violate
important regulatory principles and practices. These arguutents have been diecaseed, and
rejected, above. Any other 4ssuea not specifically discussed have been considened and will
be denied

B. Motions to Strlke

As recited above, in the procedural htstory, both C+PAfi and PWC have filed
motiona to stiloe certain language in other pardea' briefs. Sinnilar niotions wes+e made in
the remand phase of ftse consoltdabed pioceedings. As we noted in the October 24, 2007,
order on rernacui, the Commiasion wiII not strIlce arguments made by perties tn theae
pleadings. However, again, the Commiasim wlll base its determination on record
evidence and will ignore arguments that are not supported by evidence of recoasi in tlieee
Proceedings.

FMENGS OF F CT AND CONCLUSION5 Qp LAW:

(1) On October 24, 2007, the Cammisslon issued its order on remand in
the remanded RSP phase of these prooeedings

(2) The hearing an the rider phase of these proceeding,s was heid on
Apri110 and 19, 200rJ'.

(3) Initial briefs and reply briefs were filed by Duke, OCC, OPAi3, and
staff on May 17 and 30,2007, respectively.

(4) On Apri19, 2007, a stipulation signed by Duke, Conunission ataff,
OEG, oHA, city of Cincinnati, and pWC was filed in the above-
captioned cesee. OCC and OPAE opposed the stipulation

(5) It is reasonable to allow Duke to continue its active management of
its coal, EA, and purchased power portfolio, as provided fn the
stipuiation.
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(6) The stipulation provision proposing the initiatton of discussions
relating to the post-RSP period is reasonable, espedally in light of
pending leg9elatlon relating to the post RSP perIW.

(7) Duke has complied with the undexlying indent of the procedural
safeguards regarding the use of DENA assets.

(8) The stage of completlon of CWIP should not be a bar to Duke's
earning a return on CWIP.

(9) The stipulation is fhe prnduct of serious bargaining by
knowledgeable parties.

(10) The stipulation bend'its Duke ratepayers and serves the public
intereet.

(11) The s8pulatton does not violate any important regulatary piinetple
or practice..

(12) The Cornmission will not strIlce argumenes made by parties in ehese
pleading&

It is, therefore,

ORDRRHD, That the stipulation be approved and adopted. It is, furtber,

ORDHRED, That mot9oTs to strike, filed by FWC and OPAB, be denied. It is,
fvrther,

ORDERED, That any arguments not specifically discussed in this Opinion and
Otder be denied. It is, 4urther, .

ORDERED, That Duke work with staff to detera ►ine a reasonable period. over which
the amonnts autt►orized by this Opinion and Order ehouid be tnied-up and collected. It is,
fvrthar,

ORDERED, That Duke file revised tariffs to reflect tlte terms of this Opinion and
Order. It is, fnreher,
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ORDBRED, That a copy of this Opinion and Order be served upon all partiea of
recdTd.

Alan R. Schtiber, Chairiaan

Paul A. Cenbotella

OA+1^.'' 7'rX- -T27 - 91-4f/lll-

Nx/JWx:ct

Entered in the journal

NOV $ @

ReneLs J. Jenkins

SecretuY
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THE PUBUC UTILI'!lES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio,lnc., to Adjust and Set its
System Reliability Tracker Market Price.

In the Matter of the Application of The
Cincinnati Gas & Elechic Company to Modify
its Fuel and Economy Purchased Power
Component of its Market-Based Standard
Service Offer.

In the Matter of the Application of Duke
Energy Ohio, Inc., to Modify its Fuel and
Economy Purchased Power Component of its
Market-Based Standard Service Offer.

In the Matter of the Application of Duke
Energy Ohio, Inc., to Adjust and Set its
System Reliabflity Tracker.

In the Matter of the Application of Duke
Energy Ohio, Inc, to Adjust and Set the
Annually Adjusted Component of its Market-
Based Standard Service Offer.

Case No. 05-724-EL-UNC

Case No. 05-725-EL-UNC

Case No. 06-1068-ELrLTNC

Case No. 06-1069-ELrUNC

Case No. 06-1085-EIrUNC

BNTRY ON REHEARING

The Comadesion finds:

(1) On November 20, 2007, the Commission issued an opinion and
order in the above-captioned cases, approving a sHpulation and
reoommendation (stipulation) signed by Duke Energy Ohio, Inc.
(Duke); the staff of the Commission; Ohio Energy Group (OEG);
Ohio Hospital Association (OHA); the city of Cindnnati (city);
and People Working Cooperatively (P4VC). These cases
involved, 9n part, the setting of rat.es for riders for the recovery of
certain of expenses associated with Duke's rate stabiHzation plan
(RSP), first approved by the Commission in In the Matter of the
Application of the Cincinnati Gas & Electric Company to Modify its
Nonresidential Gentrafion Rates to Provide for Market-Based Standard
Service OJj'or Pricing and to Establish an•Alternative Competitive-Bid
Service Rate Option Subsequent to the Market DeveIoprnent Period,
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dowmsat delivered in tbs regular oourse oi busiasy.s
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Case No. 03-93-EL-ATA, et aL (RSP Case). The Office of the Ohio
Consumers' Counsel (OCC) and Ohio Partners for Affordable
Eneagy (OPAB) opposed the stipu]ation The riders involved in
the above-captioned cases inciude: (1) the fuel and purchased
power (FPP) rider, which is intended to allow Duke to recover
the costs assocfated with its purchase of fuel for its generating
stations, emission allowances, and economy purchased power to
sneet its load; (2) the system reliability tracker (SRT) rider, which
is inbended to allow Duke to recover the costs it incars in
maintaining a reserve margin for switched and non-switched
load; and (3) the annually adjustable component (AAC),which is
intended to allow Duke to recover its incremental costs
associated with homeland security, taxes, and envinonmental
compiiance.

(2) Section 4903.10, Revised Code, indicates that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters deterauned by filing an
application within 30 days after the entry of the order upon the
journal of the Commission.

(3) On December 21, 2007, OCC and OPAE filed applications for
rehearing. Duke filed a memorandum contra both applications
for rehearing, on IJeoember 31, 2007.

(4) In its application for rehearing, OPAE raises four assignments of
error. OPAE's first assignment of error suggests that the
Commission acted unreasonably and unlawfully when it found
that the stipulation was the product of serious bargaining among
the parties. OPAE argues that, contrary to the Commission's
finding, serious bargaining did not take place at the settlement
negotiations for the stipulation. OPAE contends that the
Supreme Court has already confirmed that attendance and
discussion at settlement negotiations does not satisfy the criterion
the serious bargaining take place. OPAB claims that. the
Commission ignored the Supreme Court's determination that the
Commission must look beyond the stipulation to determine if
serious bargaining has taken place. OPAB argues that the
question is whether there are side agreements undermining the
settiement process. OPAE reasons that the evidenoe on remand
in the RSP case, demonstrating that the side agreements affected
the signatory parties to the stipulation, was ignored by the
Commission on remand. OPAE claims that the stipulation is
simply the furtherance of the side agreements that benefit a



05-724-EirATA-et al:

handful of customers at the expense of whole classes of
customers. OPAE points out that the stipulation was submitted
by Duke and five other parties, all of whom supported the
stipulation filed in the RSP case: OPAE argues that the city of
Cincmnati is acting as a customer of Duke and not as a
representafiive of the residential class and, in addition, suggests
that its support can be seen as a product of its separate side
agreement with Duke. OPAE also contends that PWC represents
the interest of cortisumers only to the extent that those interests
coinclde with the funding PWC receives from Duke for is
projecls. OPAE argues that OEG and OHA, which support the
stipulation, also had side agreements with Duke that could have
influenced their support for the stipulation. Further, OPAE
argues that this is also true of IEU, although it did not sign the
stipulation Accord9ng to OPAE, it and OCC, both of whom
oppose the stipulation, are the two parties representing the vast
majority of Duke's customers. (OPAE application for rehearing
at 7-14.)

(5) Duke, in tts memorandum contra, disagrees with OPAE's
coritention thet the vcistence of side agreements in the RSP caee
makes certain signatory parties' support suspgect. Duke argues
that there is no requirement that each party come to the
negotiating table with the same intereats. After detailing the
positions and backgrounds of various parties, Duke asserts that
each party, whether a signatory or not, fully parlacipated in
negotiation of the stipulation. Duke atso points out that parties
to side agreements in the 1LSP case are not exempted from paying
increases in the PPP, SRT, or AAC riders and that those side
agreements make no mention of the abovetaptioned cases.
(Duke memorandum contra at 17-21.)

(6) We find no merit to OPAE's first assignment of error. Many of
these arguments were raised by OPAE and d3scussed by the
Commission in its opinion and order. We found that the
sHpulation was the product of serious bargaining by
knowledgeable parties. We noted that all parties were invited to
all negotiations. There was no evidence provided by OPAE to
the contrary. We also found that the stipulation was either
supported or not opposed by representatives of each stakehoider
group. Residential consumers were represented by FWC and the
city, OEG represented manufacturing consumers, and OHA
represented commercial interests. OMG and Dominion did not
oppose the stipulation and were involved in negotiations. As we
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noted, the lack of agreement to the stipulation by two parties in
this case should not cause the entire stipulation to be rejected as if
serious bargaining had not occurred. We also found that, while
the stipulation in the RSP case was impacted by the side
agreements, tlwe were no such connections between any side
agreements and the stipulation in these cases. As to OPAE's
contention that the city's support for the stipulation "can be seen
as a product of its separate side agreement with Duke" or that
OEG and OHA, both of which supported the stipulation, also had
side agreements with Duke that oould have influenced their
support for the stipulation, we find no evidenoe for either claim_
We also note that, contrary to OPAE's assertion that the exdstence
of side agreements in a separate pnxeeding might
inappropriately "affect" the parties to the stipulation in these
cases, the Supreme Court of Oluo, on which OPAE was relying,
was, on appeal of the RSP case, considering the ianpact of
undisclosed side agreements on the fairnesa of the bargaining
process. In the present circumstance, those same side agreements
were fuAy known to aII parties. As to OPAE's claim that PWC
represents the interests of consumers only to the extent that those
intereats coincide with the funding PWC receives ftom Duke for
its projects, we find no proof and no merit. OPAE's first
assignment of error wM be denied.

(7) OPAE's second assignment of error provides that, given the
stipulation's treatment of returns on construction work in
progress (CWIP), the Commission acted unreasonably and
unlawfufly when it found that the stipulation benefits ratepayers,
serves the public interest, and does not violate any important
regulatory prinaple or practioe. OPAE argues that the
stipulation fails to benefit ratepayers and the public interest and
violates important regulatory practice and prindples by allowing
for the recovery of a return on CWIP through Duke's AAC
OPAE asserts that this approach is contrary to the findings of the
auditor and results in unreasonable AAC charges. According to
OPAE, a, return on C4VLP would not be allowed in ratemaking
proeeedings because such prooeed.iags require that any CWIP be
at least 75 percent aomplete before the Commission would
eonsider allowing a return, a fact not demonstrated by Duke.
OPAB also argars that the current regulatory paradigm does not
provide any assuranoe of lower capital msts for customers at a
future date, noting that, under a traditional regulatory paradigm,
after coastruction is complete, the customers have a claim that
the return on CWIP wiII provide lower capital costs at a future
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date when the plant is in service. OPAE contends that the AAC
has no place in the market environment and that traditional
regulatory practices can and should be used to ensure reasonable
standard service offer rates. OPAE argues that there is no market
for retail electric generation to serve Ohto's residential and small
cammercial customers and, therefore, no reason why standards
for CWIP should not apply. (OPAE application for rehearing at
14-17.)

(8) Uuke asserts that the limftation on earning a return on CW1P
does not apply to competitive retail electric service. (Duke
memorandum contra at 23.)

(9) We find no merit to this assignment of error. Again, many of
these same arguments were made by OPAE on brief and were
considered by the Commission in oiu opinion and order. As we
noted in our September 29, 2004, opiruon and order, there was no
discussion regarding a return on CWIP in the RSP's
est.ablishment of the AAC. However, we based our
determiuiation in part on Duke's supplied calculations. We noted
that the Attachment JPS-4 to the testimony of John Steffen clearly
showed CWIP as a factor in the AAC, with no reference to
parcentage completion. We also found that, in the present
market environment, ratemalidng standards, such as the
limitation on earning a return on CWIP, are not dispositive.
Therefore, we found that the stage of completion of CWII' should
not, under these sperific circumstances, be a bar to Duke's
eaming a return on C91E?. In our opinion and order, we fully
considered OPAE's and other parHes' arguments that CWIP
should be treated in these cases as is normally done with rate
proceedings, i.e., to peraiit a return on CWIP when projeds are
75 percent complete. OPAE has raised nothing new in this
assignment of error. OPAE's second ground for rehearing wili be
denied.

(10) In its third assignment of error, OPAE claims that the
Commission acted unreasonably and unlawfully in its treatment
of the use of Duke Energy North America (DENA) assets. OFAE
contends that the Commission's opinion and order does not
provide a reasonable method to set the price for the capaclty from
the DENA assets and, therefore, that the Commission has not
provided adequate proteclion for ratepayers against Dake
potentially overcharging for capacity from the DENA assets.
OPAE also claims that the use of broker quotes or third-party
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transactions to arrive at a market price is inadequate because
there are usually very few broker quotes and there is a limited
mazket. OPAE urges that the gnidelines for formulating a price
for the bENA assets need to be more stringent, with a greater
number of bids and a price cap. (OPAE applio3tion for rehearing
at 17-19.)

(11) We find no merit to OPAE's third assignment of error. In our
opinion and order, we fonnd that the pricing mechanism for the
DENA assets proposed in the stipulation was reasonable. We
aleo noted that, while the market for capacity is not mature, the
witness for Duke, Mr. Whitlock, provided testimony that he
would likely be able to get multiple broker quotes for
determining market prices. As to OPAE's claim that the pricing
of DENA assets is flawed, we find no basis for this argument.
We noted that the stipulation provides two different mechanisms
for setting a price and also allows for the possibility that
Commission staff might agree to a dlfferent syseem in
appropriate rirromxtanceg. Further, we must not lose sight of the
fact that Duke's use of the DENA assets is to be on an emergency
basis only and will be subject to audit by the Conwvssion.
Therefore, we continue to believe that the method established by
the stipulation for establishing prices for DENA assets is
reasonable. OPAE's third ground for rehearing will be denied.

(12) Finally, in its fourth ground for rehearing, OPAE contends that
the Commission acted unreasonably and unlawfully when it
approved the stipulation, even though the stipulation failed,
without sufficient reason, to adopt the recounnendations of the
management/performance auditor. rn this regard, OPAE
specifically referenoes the auditor's recommendations regarding
use of DENA assets, allowance of a return on CWIP, and
cessation of Duke's active management. OPAE argues that the
Commission should have rejected the stipulation to the extent
that it allowed Duke to ignore such recommendations.

(13) In our November 20, 2007 opinion and order, we considered all
of these issues and all of the arguments made by the parties. The
fact that our decision did not fully accept the fmdings of the
auditor on any of these issues does not, in and of itself, render
such decisions to be unlawful or unreasonable. OPAE's fourth
ground for rehearing will be denied.
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(14) ht its application for rehearing, OCC raises four assignments of
error. OCC's first assignment of error states that the
Commission's remand order is unreasonable and unlawful
because the Commission failed, as a quasiyudicial decision
maker, to "permit a full hearing upon all subjects pertinent to the
issue(s) and to base [its] conclusion upon competent evidence" in
violation of case law and Section 4903.09, Revised Code. This
assignment of error is broken down into three subparts:

(a) The auditor's report should be followed regarding
FPP charges.

(b) Capacity costs should be based on actual costs,
which exclude charges related to the DENA assets
at this time.

(c) The order fails to ellminate additional AAC
charges requested by Duke without any
evidentiary basis.

(15) As to the first general assignment of error, there is no evidence
that the Commission failed to permit a fu11 hearing upon aIl
subjects pertinent to the issues. OCC was permitted to introduce
any evidence and sponvor any witneases it deemed relevant,
cross-examine any other party's witnesses, and make any legal
argument it deemed relevant. A claim by OCC that a full and fair
hearing was not conducted Is dubious absent any specifie
examples of just how a full hearing on all subjects was not
permitted. As to OCC's claim that the opinion and order was not
supported by competent evidence, we find no merit

(16) With regard to the first subpart of its first assignment of error,
OCC claims that the Comm3seion should have ordered Duke to
follow the auditor's recommendations regarding its coal
management policies. These recommendations eonoem the
adoption of traditional utility procurement strategies related to
the procurement of coal and emission allowances, the cessation of
Duke's active management of coal and the development of
portfoIio strategy for coal purchases. OCC argues that Duke
should develop a portfolio approach to the purchase of coal and,
as support for its argument, it cites to the auditor's report that
states that Duke has passed up attractive coal contracts, resulting
in increased PPP charges. OCC a]so claims that the
recommendation for Duke to adopt a traditional utility
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procurement strategy for its coal purchases was supported by the
auditor and it urges the Commission not to dismiss this expert
opinion. Further, OCC argues that the order failed to address an
issue raised by OCC regarding the recommendafion by the
auditor that, as long as the FPP is in effect, coal suppliers should
not be required to aDow the resale of their coal for the offers to be
corisidered. OCC argues that the Commission shoWd have
adopted the recommendatiaai of the auditor that Duke perndt the
consideration of bids frorn bidders who seek to liniit the resale of
their coal. (OCC application for rehearing at 5-9.)

(17) In response, Duke points out that, rather than arguing its lack of
opportunity to litigate this issue, OCC is actually urging the
Commission to require Duke to adopt the auditor's
recwnmendation. Duke contends that the auditor's
recommendation is not binding on the Commission or the
parties. It also stresses that the evidence showed that Duke's
active management has not increased costs and has not inhibited
the audit process. In addition, Duke noted that shareholders, not
customers, absorb transaction costs related to active
management.

(16) We find no merit to this assignment of error. In our
consideration of the stipulation, we reviewed aIl of the evidence,
including the auditor's recommendations. We balanced the
traditional utility strategies for the procurenient of coal and
emission allowances versus Duke's active management of coal
and determined that Duke's active management of coal was
reasonable. Short of claims that we should have followed the
auditor's recommendations because OCC thinks we should
have, OCC has identified no new evidence ia the record that we
have not considered. With regard to the auditor's
recommendation that Duke permit the consideration of bids
from bidders who seek to limit the resale of their coal, this
reeoma►endation was considered by us in our opinion and order.
We note that testimony at the hearing showed that Duke does
not require the ability to resell coal as a condition to its purchase
and it does not exclude an offer from oonsideration if the
supplier does not permit resale. (Duke Rem. Rider Ex. 2, at 9.)
We would clarify that Duke's standard request for proposals
should not prohibit bids from suppliers who do not allow resale.

(19) The second subpart to OCC's first assignment of error asserts that
capacity costs should not include charges related to the DHNA
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assets at this time. OCC claims that the order unreasonably
reje¢ts the auditor's reoommendations, citing the Commission's
lack of concern over Duke's non-compliance with prior orders
and its aoceptance of the proposed pricing mechanism. OCC
claims that the original stipulation in the SRT proceeding
required Duke to submit an application for approval of the SRT
market price associated with DENA assets and to provide OCC
with work papers and other data supporting the use of DENA
assets. OCC claims that it was provided no information other
than that which was sought by the C+CC in ordinary discovery.
OCC contends that use of broker quotes or third-party
transaction prices would not result in customers benefitting from
the most reasonably priced capacfty available. OCC also argues
that allowing the DENA generation to be priced based on a
method agreed to by Duke and the staff gives those two parties
the opportunity to enter into negotiations and make decisions
without the involvement of other parties in these cases. (OCC
application for rehearing at 9-13.)

Duke submits that the requirements of SRT stipulation have been
met, as it has applied for Commission approval, has supplied all
work papers to OCC, and will, in the event DSNA assets are
used, provide detailed information to OCC as required by the
SRT stipulation. Duke stresses that reasonably priced generation
options are critical for meeting capacity requirements in an
emergency. The stipulation, acoording to Duke, sets forth pricing
mettwdologies and defines the cfrcumatances under which
DENA assets could be used. Th9s ailowa subsequent auditors the
ability to audit any DENA transactions, Duke explains. (Duke
memorandum contra at 10-12.)

(21) We find no merit to this assignment of error. First, we would
note that, rather than having any "lack of concern over the
Company's non-compliance with prior orders," as claimed by
OCC, we found, in our opinion and order, that the process that
has been followed ia ttus prooeeding has compGed with the
substance of our prior orders. We find nothing in what OCC has
raised on rehearing to warrant a different finding. With regard to
OCC's claims conoerning the substance of the pricing
mechanism, we also find no merit. Under the terms of the
proposal, Duke is required to give notice of its intent to use the
DENA assets and, thereafter, to allow discovery of relevant facts
by interested parties and to provide sufficient detail to aIIow
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analysis of the reasonableness of its proposal. (Opinion and
Order at 20.) This ground for rehearing will be denied.

(22) The third subpart to OCC's first assignment of error asserts that a
return on CWIP should not be inrluded in the AAC charges. This
assigiunent of error was similarly set forth by OPAE and was
discussed above and rejected by the Commission. This ground
for rehearing will be denied.

(23) OCC's second assignment of error states that the Commission's
order is unreasonable and unlawful because the Commission
urtproPerly delegated its duties to the Company and the
Commission's staff. OCC points to the language in the
Commission's order that "Duke work with staff to determine a
reasonable period over which the amounts authorized by this
opinion and order should be trued-up." OCC daims that such a
directive unreasonably delegates the Commission's decision-
making responsibIIities and the Commission should make these
decisions regarding the adjustment of rates based on a record
developed in these cases. OCC also argues that the order fails to
clearly define the Commission's treatment of interest charges that
could be associated with any true-up.

(24) Duke notes that any bill credit would have to be reflected in
tariffs, subject to Comarission approval. Thus, it says, the
Commission has ceded no authority. (Duke memorandum
contra at 15.)

(25) We find no merit to this assignment of error. Our directive to
Duke, on page 30 of the opinion and order, was that it work with
staff to determine a reasonable period over which the amount
authoria.ed by this opinion and order should be trued-up and
collected. The Commission has only directed Duke to work with
staff to determine the period of time for such calcu2ations.
Nothing in this directive authorizes any entity, other than the
Commission, to determine the amount of said izue-ups or the
amounts to be collected. Furthermore, nothing in this directive
oades any review of any such amounts, since final tariffs must
still be approved by the Commission. This ground for rehearing
will be denied.

With regard to interest charges associated with the AAC trae-up,
we note that the stipulation in these proceedings provides for
Duke to forego the collection af interest on the trued-up AAC.

000043
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(27)

charges. To the extent that our opinion and order in these cases
was unclear, we would clarify that this aspect of the stipulation
should be implemented. Duke's agreement to forego the
imposition of carsying charges was part of the basis for our
conclusion that the stipulation benefitted ratepayers and was in
the public interest. Therefore, although collection of trued-up
AAC amounts by December 31, 2007, was not possible by the
time the opinion and order was issued, our order did not permit
Duke to collect any carTying charges on the AAC true-up.

In its third assignment of error, OCC argues that the
Commission's order is unreasonable and unlawful because the
Commission failed to determine that certain entities had no
standing in these cases. OCC claims that the Commission erred
by basing its approval of the stipulation on the support by PWC,
which represented residential customers, because PWC did not
have standing in these proceedings. OCC c]aims that PWC and
OHA never formally intervened in these proceedings and,
therefore, are not parties to these proceedings. Further, OCC
argues that it was deprived the opportunity to state its objection
to any characterization that PWC repnesented residential
customer in rate-settfng matters. (OCC application for rehearing
at 19-21)

At the initiation of the rider phase of the remand porHon of these
prooeedings, the attorney examiners consolidated these cases
with the cases that had been remanded from the Supreme Court.
Thus, parties in the remanded RSP case were also parties to the
rider proceedings that were consolidated with the RSP case. As
such we find no merit to OCC's third assignment of error. It will
be denied.

Finally, OCC's fourth assignment of error asserts that the
Commission's opfnion and order is unreasonable and unlawful
because the Commission failed to properly apply the test for
approval of a partial stipulation. This assignment of error is
broken down into three subparts. First, OCC claims that the
settlement was not the product of serious bargaining. This same
argument was made by OPAE. OCC claims that the option
agreements that were discassed in the order on remarul in the
RSP case provide some of the signatory parties with protections
against the increases that are the subject of the rider phase of
these proceedinga. OCC also oantends that neither the city of
Cinrinnati nor PWC represents residential interests in these
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proceedings and that they were not knowledgeable parties. OCC
arguea that the city did not appear at the hearings, did not file a
brief, and has not demonetrated any knowledge of the issues in
the rider cases. Therefore, OCC states, serious bargaining did not
take place between Duke and the dty in these cases: OCC also
argues that PWC is not a party to these proceedings and,
therefore, that no representatives of residential consumeis were
included in the stipulation

(29) As with the simi]ar arguments of OPA$, we find no merit in this
assignment of error. As we noted in the opinion and order In
these cases, there was no connection between the side agreements
that had been negotiated prior to our decision in the RSP case
and the stipulation filed in these cases. In addition, the signatory
parties to the stipulation filed in these cases sperifically
oonficmed that there were no side agreements related to the
stipulation in these cases. As to OCC's contention that because
the city of Cincinnati did not appear at a hearing nor file a brief
means that it did not seriously bargain, we find no merit. We
found that the city was a knowledgeable party during the initial
phase of these cases. We have no basis to find that they have
suddenly beooane less knowledgeable simply because they did
not attend the hearings in these cases. On that basis, we would
have to disqualify other, seemingly knowledgeable, parties.
Similarly, the decision whether to file a brief in these cases should
not conatitute a bar to qualify as a knowledgeable party. We
would also note that OCC has not demonstrated that it is privy to
all of the discussions that may have occurred between the city
and Duke and, therefore, it has no basis to state that serious
bargaining did not take place between Duke and the city. As to
PWC's party status in these proceedings, we have previously
discussed this matter. This ground for rehearing will be denied.

(30) ()CC's second subpart to this asaignment of erroc is that the
settlement package does not benefit the public interest. OCC
daims that the Commission should have adopted the
remmmendations of its auditor and ieJected the treatment given
to the AAC. These same arguments were made by OCC in its
post hearing brief in these proceedings and were fully considered
by the Commission This ground for rehearing will be denied.

(31) f;inally, OCC claims that the settlement package violates
important regulatory policies and practkes. OCC raises nothing
new in this assignment of error that was not previously
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considered by the Commission. This ground for rehearing wi11
be cienied.

It is, therefore,

ORDERED, That OCC's and OPAE's applicatione for rehearing be denied. It is,
further,

ORDERED, That copies of this entry on rehearing be served upon parties of record.

TfiE P'UBI1C UTII.TfIFS COMM[SSION OF OHIO

Alan R. 5chriber, Chairman

Bntered 'n the Journal

dAN 16 20D9

xmeE J. Jenkhv
5emeta,'p
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APPEARANCES:

The following parties made appearances l.n the remand phase of these proceedings:

Paul A. Colbert, Senior Counsel, John J. Finnigan, Jr., Senior Counsel, and Rocco
D'Ascenzo, Counsel,139 East Fourth Street, P.O. Box 960, Cincinnati, Ohio 45202, on behalf
of Duke Energy Ohio, Inc. (formerly known as the Cincinnati Gas & Electric Company).

Kravitz, Brown & Dortch, by Michael P. Dortch, 145 East Rich Street, Columbus,
Ohio 43215, on behalf of Cinergy Corp. and Duke Energy Retail Sales, Ina

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Jeffrey L. Small, Ann M.
Hotz, and Larry S. Sauer, Assistant Consumers' Counsel, Office of Consumers' Counsel, 10
West Broad Street, Suite 1800, Columbus, Ohio 43215, on behalf of the residential utility
customers of Duke Energy Ohio, Inc.

Vorys, Sater, Seymour & Pease LLP, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, PO Box 1006, Columbus, Ohio 43215, on behalf of the Ohio
Marketers' Group, comprised of Constellation NewEnergy, &nc.; MidAmerican Energy
Company; Strategic Energy, LLC; and Integrys Energy, Services, Inc. (formerly ktwwn as
WPS Energy Services, Inc.).

McNees, Wallace & Nurick LLC, by Samuel C.. Randazzo, Daniel J. Neilsen, and
Joseph M. Clark, 21 East State Street, 17a' Floor, Columbus, Ohio 43215, on behalf of
lndustrial Energy Users-Ohio.

Boehm, Kurtz & Lowry, by David F. Boehm and Michaet. L. Kurtz,1500 URS Center,
36 East Seventh Street, Cinciuuwti, Oldo 45202, on behalf of the Ohio Energy Group,lnc.

Boehm, Kurtz & Lowry, by Michael L. Kurtz, 1500 URS Center, 36 East Seventh
Sh'eet, Cinc;nnati, Ohio 45202, on behalf of the Kroger Co.

David C. Rinebolt and Colleen Mooney, 231 West Lima Street, Findlay, Ohio 45840,
on behalf of Ohio Partners for Affordable Energy.

Christensen, Christensen, Denchatz, Kettlewell & Owens, LLP, by ivlary W.
Christensen,100 East Campus View Boulevard, Suite 360, Columbus, Oluo 43235, on behalf
of People Working Cooperatively, Inc.

Bell & Royer Co., LPA, by Barth B. Royer, 33 South Grant Avenue, Columbus, Ohfo
43215, on behalf of Domfnion lietail , Inc.
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Richard L. Sites, General Counsel, 155 East Broad Street,156, Floor, Columbus, Ohfo
43215, and Bricker & Eckler LLP, by Ms. Sally W. Bloomfield and Mr. Thomas J. O'Brien,
100 South Third Street, Columbus, Ohio 43215, on behalf of the Ohio Hospital Assoaation.

Marc Dann, Attorney General of the State of Ohio, Duane W. Luckey, Section Chief,
Thomas W. McNamee, Werner L. Margard III, and Stephen P. Reilly, Assistant Attorneys
General, ISO East Broad Street, Columbus, Ohio 43215, on behalf of the staff of the
Commission.

OPINION:

1. HISTORY OF THE PROCEEDINGS

On June 22, 1999, the Ohio General Assembly passed• legislatfonl requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (SB 3). Pursuant to SB 3, on
August 31, 2000, the Commission approved a transition plan for Duke Energy Ohio, Inc.,
(Duke or company).2 3 In that opirvon, the Comntissim among other things, allowed
Duke a market development period (MDP) ending no eartier than December 31, 2005, for
residential customers and, with regard to each other customer class, ending when 20
percent of the load of each such class switched the purchese of its generation supply to a
certified supplier. The transition plan opinion also granted Duke accounting authority to
defer and recover a regulatory transition charge (RTC) that would continue through 2008
for residential customers and through 2010 for nonresidential customers.

On January 10, 2003, Duke filed an application in In the Matter of the ApplGCation of
The Cincinnati Gas & Electric Company to Modify its Nonrestidential Generation Rates to Provide
for Markef-Based Standard Service Oyfer Pridng and to Establish an Alternative Competftive-Bid
Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, (03-
93) for authority to modify its nonresidential generation rates to provide foa a compefitive
u►erket option (CMO), including both a market-based standard service offer and an
alternative competitive bidding process, for rates subsequent to the MDP.

On October 8, 2003, Duke filed three additional, related cases. In In the Matter of the
Application of The Cincinnati Gas & Electric Campany for Authority to Modify Current
Accounting Procedures for Certain Costs Associated mith the Midwest Independent Transmission
System Operutor, Case No. 03-2079-EL-AAM (03•7079), Duke requested authority to modify

i
2

3

Amended Substltute Senate BUl No. 3 of the 123ud Generat Aseembly.
In the Matter of tAe App7icafiun of TTe Cfroctnnati Gas & E7ectric Camqanglfvr App►ovai of its Eltcfrlc Transitian
Plan, Ayproaal of TarfJJ•' CJezngax and New Tan;^je, Aulharity to Madify Current Aacor<nting Prarodunes, and
ApprovaJ to Tmnsfer its Generating Assets to an Exempt Whalesa?e Generator, Caae No. 99•1658-E[rBTP et al.
Duke was, at fliat tfine, known aa the Cmcinnatf Gas & Blecliic Company. It will be xefeased to as Duke,
regardless of its legal name at any given tmie. Case names, however, wil1 not be altered to reflect the
changed name.
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its current accounting procedures to allow it to defer incremental costs related to its
participation in the Midwest Independent Transmission System Operator (MISO). In In the
Matter of the Application of The Cincinnati Gas & Electrtc Company for Authority to Modffy
Current Accounting Prxedures for Capital Investment in its Electric Transmission and

Distribution System and to Establish a Capital Investment Reliability Rider to be Effective after the

Market beveiopment Period, Case Nos. 03-2080-EL-ATA (03-2080) and Case No. 03-2081-EL-
AAM (03-2081), Duke requested authority (a) to modify its current accounting procedures
to allow it to defer incremental costs related to its net capital investment in electric
transmission and distribution facilities, where that investment was made between
January 1, 2001, and the date when such investment is reflected in the company's base
rates, together with a carrying charge, and (b) to establish a capital investment rider to
recover those deferred transmission and distribution facilities capital investments after the
end of the MDP.

On December 9, 2003, the Commission issued an entry consolidating 03-93, 03-2079,
03-2080, and 03-2081 and requesting that Duke file a rate stabilization plan (RSP) that
would stabilize prices following the termination of the MDP, while allowing additional
time for the competitive retail electric services (CRES) market to grow. Duke filed a
proposed RSP on January 26, 2004. On March 9, 2004, most of the parties to these
proceedings filed objections to Duke's proposed RSP. On Apri122,.2004, a public hearing
on Duke's applications was held in Cincinnati. An evidentiary hearing commenced on
May 17, 2004, but was adjourned in order to allow the parties to engage in settlement
discussions. On May 19, 2004, a stipulation and recommendation (stipulation) was filed by
Duke, staff of the Commission, FirstEnergy Solutions Corp., Dominion Retail, Inc.
(Dominion), Industrial Energy Users-Ohio (ffiU}, Green Mountain Energy Company, Ohio
Energy Group, Inc. (OEG), The Kroger Co. (Kroger), AK Steel Corporation (AK Steel),
Cognis Corp. (Cognis), People Working Cooperatively (PWC), Contmimities United for
Action (CUFA), and Ohio Hospital Association (OHA) (coliechively, signatory parties). The
stipulation was not signed by Ohio Consumers' Counsel (OCC), Ohio Partners for
Affordable Energy (OPAE), The Ohio Manufacturers' Assoaation (OMA), National Energy
Marketers Association, PSEG Energy Resources & Trade LI.C, or Constellation Power
Source, Inc. It was also not signed by Conatellation NewEnergy, Ins. (Const:ellation);
MidAmerican Energy Company; Strategic Energy, LLC; or Integrys Energy Services, Inc.
(formerly known as WPS Energy Services, Inc.). These four entities are collectively referred
to as Ohio Marketers Group (OMG).

On May 20, 2004, the evidentiary hearing resumed. At the hearing, OCC made an
oral motion to compel discovery from Duke regarding alleged side agreements between
Duke and other parties to the stipulation. The attorney examiners denied OCC's motion to
compel. Duke, staff, and other parties presented testimony and evidence in support of the
stipulation and Duke's original proposal and others presented testimony and evidence in
opposition to the stipulation and the proposal. On September 29, 2004, the Commission
issued its opinion and order approving the stipulation with certain modiflcatione. The

000056



03-93-EL-ATA et ai. -6-

stipulation provided for the establishment of an RSP for Duke that would govetn the rates
and riders to be charged by Duke from January 1, 2005, through December 31, 2008 (with
certain aspects of those rates also extending through the end of 2010). The order approved
changes in certain cost components, increased the avoidability of certain cfiarges by
shopping customers, and directed full corporate separation of the generation component
by Duke if it failed to implement the stipulation as modified. The Commission also
affirmed the attorney examiners' denial of OCC's discovery motion relating to side
agreements.

Applications for rehearing were filed by Duke, OCC, OMG, and CPS. In its
application for rehearing, Duke also proposed various modifications to the stipulation,
which modifications would, when taken together, effectuate an alternative to the stipulated
version of the RSP. On November 23, 2004, the Commission issued an entry on rehearing
in which it found that Duke's proposed modifications to the stipulation were meritorious
and, making certain further revisions, granted rehearing in part. The rehearing
applications by OCC and CPS were denied. OMG's application for rehearing was granted
in part and denied in part. OCC, MidAmerican, and Dominion filed applications for a
second rehearing. These applications were denied on January 19, 2005, except for a narrow
issue raised by MidAmerican. The Commission issued a third rehearing entry on Apri113,
2005, that further refined Duke's RSP and certain of the RSP riders, based on MidAmerica's
application for rehearing.

On March 18 and May 23, 2005, OCC filed notices of appeal to the Supreme Court of
Ohio, raising seven daimed errors. Following briefing and oral argument on the
consolidated appeals, the supreme court issued its opinion on November 22, 2006. Ohio
Consumers' Counsel v. Pub. Util. Comm.,111 Ohio St.3d 300, 2006-Ohio-5789. In that opinion,
the Court upheld the Commission's actions on issues relating to procedural requirements,
due process, support for the finding that the standard service offer was market-based,
harm or prejudioe that might have been caused by changes on rehearing to the price-to-
compare component, reasonableness of Duke's alternative to the competitive bidding
process, non-di9criminatory treatment of customers, non-bypassability of oertain charges,
corporate separation, and denial of eertain discovery based on irrelevance under the
second and third prongs of the stipulation-reasonableness test. However, the Court
remanded these proceedings to the Commission with regard to two portions of the
Commission decision and also held that the side agreements are not privileged.

Pursuant to the court's direction on remand, by entry of November 29, 2006, the
attorney examiners directed Duke to disclose to OCC the information that OCC had
requested with regard to side agreements. In the November 29, 2006, entry, the examiners
also found that a hearing should be held to obtain the record evidence required by the
court, in order to explain thoroughly our coonciusion that the modifications on rehearing are
reasonable and to identify the evidence we considered to support our findings. The
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examiners scheduled a prehearing conference for December 14, 2006, to discuss the
procedure to be established.

On December 7, 2006, Duke responded to the disclosure direction, stating that OCC
had requested "copies of all agreements between [Dukej and a party to these consolidated
cases (and all agreements between [Duke] and an entity that was at any time a party to
these consolidated cases) that were entered into on or after January 26, 2004." Duke
notified the Commission that only one such agreement existed and that is was between
Duke and the city of Cincinnati. It provided a copy of that agreement to aCC and all other
parties to the proceedings.

On December 13, 2006, Duke filed a motion for clarification of the examiners' entry
of November 29, 2006. Duke expressed its belief that the remand "presupposes that there
already is evidence of record to support the Commission's decision." Thus, it asked that
the examiners "clarify" that the proposed hearing would be limited to briefs and/or oral
argument, citing record evidence. On December 20, 2006, OCC filed a memorandum
contra this motion for clari{ication. OCC opined that the motion should be denied on
procedural grounds, as Duke failed to seek an interlocutory appeal of the examiners' entry.
OCC also disagreed with Duke on substantive grounds, arguing in favor of a full hearing,
following a period for discovery afid noting that, if no hearing were held, the court's order
that side agreements be disclosed would have no practical purpose. The Commission
responded to this motion on January 3, 2007, refusing to "clarify" the examiners' rulirtg:but
confirming that the hearing would include the presentation of testimony and the
introduction of evidence. On February 1, 2007, OCC filed an application for rehearing,
asserting that the Commission's entry prematurely dealt with issues relating to the
admissibility of evidence. On February 12, 2007, Duke, Duke Energy Retail Sales, LLC,
(DERS), and Cinergy Corp. (Cinergy) filed memoranda contra this application for
reltearing 4 The application for rehearing was denied by operation of law.

Meanwhile, on December 13, 200fi, OCC filed a motion for a subpoena duces tecum,
asking, in part, that.DERS provide copies of any agreements between DERS and customers
of Duke, between affiliates of DERS and customers of Duke, and related oorresporidence
and other documents. On December 18, 2006, OCC moved for a second, similar subpoena
duces tecum. On December 20, 2006, DHRB objected and moved to quash the two subpoenae
on various grounds, including the ground that they were unduly burdensome. On that
same day, Duke filed a motion in support of DERS's motion to quash, as well as a motion
for a protective order, asking that further discovery in these prooeedings not be permitted.
On December 21, 2006, IEi7 filed a motion in support of the motions by DERS and Duke.
On December 28, 2006, OCC fued a motion to strike DERS's motion to quasly together with
a memorandum contra Duke's motion for a protective order, and a motion to strike IfiU's
memorandum. OCC asserted that DERS's motion should be strfcken on the grounds that it

4 DERS and Cinergy are afHliates of Duke, with DERS being a CRES provider in Dnke'a oerdited territary.
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was not a party to the proceedings. It opposed Duke's motion on the ground that the
requested protective order would prevent OCC from developing its case on remand. OCC
moved to strike IEU's memorandum, daiming that memoranda in support are not
permitted by the Commission's procedural rules. With regard to OCC's motion to strike
DERS's motion to quash, on January 2, 2007, DERS filed both a memorandum contra and a
limited motion to intervene. With regard to OCC's memorandum contra Duke's motion
for a protective order, Duke filed a reply on January 2, 2007. The examiners denied the
motion to strike IEU's memorandum in support, denied Duke's motion for a protective
order, denied OCC's motion to strike the motion to quash, and granted, in part, the motion
to quash, restricting the subpoenae to requesting copies of agreements with customers of
Duke that are current or past parties to these proceedings or affiliates or members of
current or past parties.

At the prehearing on December 14, 2006, the remanded cases were consolidated
with proceedings regarding various riders associated with Duke's RSP and various
procedural matters were addressed. On February 1, 2007, the examiners issued an entry
scheduling a hearing on the remand aspects of the consolidated cases to begin on March 19,
2007. The hearing on the riders was scheduled for a separate time. Only the remanded
cases are being considered in this order on remand.

On February 2, 2007, Duke, DERS, and Cinergy filed motions in Iimirte, seeking to
exclude certain agreements and related documents from these proceedings. With those
motions, Cinergy filed a limited motion to intervene and DERS renewed its limited motim
to intervene. On February 7, 2007, staff of the Cornmission filed a memorandum in
response to the motions in limine, asserting that the agreements in question are not
relevant, on the grounds that no stipulation is currently before the Commisaion and
corporate separation claims ahould be raised in a separate proceeding. OMG filed a
memorandum in response on February 9,2007. OMG asserted that ruling on relevance or
admissibility would be premature at that time. OCC opposed the motions on several
grounds, both procedural and substantive. It also opposed intervention by Cinergy and
DERS. Duke, Cinergy, and DERS filed replies to OMG's responsive memorandum, on
February 14,2007. On February 16, 2007, Duke, C3nergy, and DERS filed replies to OCC's
memorandum contra their motions in limine. On February 28, 2007, the exeminets granted
the motions for intervention for the limited purpose of protecting confidential information
and, in light of the supreme court's directives, denied the motions to exclude evidence of
the side agreements.

Through the course of these remanded proceedings, numerous motions for
protective orders, covering purported confidential materials, were filed. The subject of
confidential treatment of discovered material arose in the prehearing held near the atart of
the remand phase. At that time, counsel for Duke mentioned the exdatence of
confidentiality agreements with several of the parties. According to OCC's March 13, 2007,
filing with the Coannission, OCC, on February 23, 2007, notified Duke, DERS, Cinergy,
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Kroger, and OHA that they should either make public certain documents or prove to the
Commission that such material deserved confidential treatment. On March 2, 2007, Duke,
DERS, Cinergy, Kroger, and OHA filed motions for a protective order covering the
disputed material. On that same day, IEU also filed a letter expressing its concem over
OCC's proposed release. On March 5, 2007, the OEG similarly filed a letter opposing
OCC's proposed disclosure of confidential materials. On March 9, 2007, OMG filed its
response to this controversy, explaining that agreements between customers and their
CRES providers must be kept confidential. On March 13, 2007, OCC responded with a
memorandum contra all five motions. OHA filed a reply on March 14, 2007. On March 15,
2007, Duke, Cinergy, DERS, and IEU filed replies.

The hearing commenced on March 19, 2007, as scheduled. Before the start of
testimony, the examiners ruled, with regard to the confidentiality dispute, that the motions
for protective orders would be granted for a period of 18 months from March 19, 2007, on
the condition that the granting of those protective orders may be modified by the
Commission if it deems appropriate to do so in light of the actions that it takes. (Rem. Tr. I
at 9.) Duke presented the testimony of Sandra Meyer, Judah Rose, and John Steffen. OCC
presented the testimony of Neil Talbot and Beth Hixon. Staff of the Commission presented
the testimony of Richard Cahaan.

Duke; •OCC, OMG, OEG, OPAE, Cinergy, DERS, and staff filed merit briefs on
Apri113, 2007. On April 24, 2007, OMG and Dom,inion filed reply briefs. Duke, OCC,
Cinergy, DERS, IEU, OEG, OPAE, PWC, and staff fIled reply briefs on April 27, 2007. On
April 30, 2007, a reply brief was filed by OEG.

PWC's reply brief also included a motion to strike a portion of the merit brief fIIed
by OPAE. OPAE responded on May 4, 2007, with a memorandixm contra the motion to
strike. I?'WC filed its reply on May 14, 2007. On June 1, 2007, PWC renewed its motion to
strike, expanding the motion to cover parts of a merit brief filed by OPAE following the
hearing on the rider aspects of this consolidated proceeding. OCC weighed in on this
controversy on June 6, 2007, opposing PWC's motion. OPAE filed its memorandum contra
on June 8, 2007, also filing its own motfon to strike portions of Duke's reply brief in the
rider phase of the hearing (which motion will not be dealt with in this opinion and order).
On June 11, 2007, PWC filed its repliea On June 15, 2007, Duke filed a memorandum
contra the motion to strike, to which OPAB replied on June 18, 2007.

uoooEo
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II. DISCUSSION

A. Introductoa Issues

1. Confidentiality

(a) apcedural Backeround Related tQ Confidentiality

As noted previously, numerous motions for orders protecting the confidentiality of
various documents were fIled during the course of these remanded proceedings. Initially,
those motions were made either by parties supporting confidentiality or by parties who
were complying with confidentiality agreements. In response to a notice by OCC,
pursuant to those confidentiality agreements, that it intended to make certain information
public, Duke, DERS, Cinergy, OHA, and Kroger filed motions for protective orders on
March 2, 2007, covering material supplied by them to OCC. On March 9, 2007,
Canstellation filed a memorandum supporting ICroger's motion for a protective order. On
March 13, 2007, OCC filed a memorandtnn contra the motions for protective orders. Reply
memoranda were filed on March 14 and 15, 2007. Additional documents were

subsequently flled under seal, with motions for protective orders.5

On the first day of the hearing in these proceedings, the attomey examiners issued a
bench ruling on these motions, stating that all of the pending motions for protective orders
would be granted for a period of 18 months from that date, provided that such orders
might be modified by the Commfssion if it deems it appropriate to do so. (Rem. Tr. I at 9.)

On July 26, 2007, the chairman of the Commission received a public records request
for certain of the information covered by the protective order granted by the examiners.
On August 8, 2007, the examiners issued an entry calling for specific issues to be addressed
by parties, relating to the possible modification of the protective order. Responsive
memoranda were filed on August 16, 2007, by six of the parties.

5 All or portions of the following documente were filed under mohions for proeecHve orders: sr+fyomo duces

ttcura, filed on February 5, 2007; harmcript of remard deposition of Charlea Whitlock, filed on Febmacy
13, 2007; transcnpta of cemarul depaaitlone of Denis George, Gregory Ficbe, and James Ziolkowekl, with
attachments, filed on March 15, 2007; remand reply memoranda filed on March 15, 2007, by Dnke,
Cfnergy, and D6RS: tramscripta of remand deposftfoos of Belh Hnm and Neil Talbot, filed by Duke om
March 16, 2007; and transQipt of reumnd depoeiifon of Beth Hixon, etipula[ien, and exhfbfts, filed by
OCC on Mamh 16, 2007. In addition, all or portions of the fotlowing items were filed caeftdentfally,
putsuant to ezaminer order. iranecript of remand prehearing conference held on December 14, 2006;
tranecript of remand hearing, held Mmch 19-21, 2007, and filed on April 3-4, 2007, togetiur rvitt ► exlubtts;
remand merit briefs of OCC, OMG, Duke, Chwf,9 and DfiBS, and OPAS, all filed Apri1 13, 2007;
supplemental remand t+esrimony filed on April 17, 2007, by OCC; remattid reply brkf of OIU1G, filed Aprll
24, 2407; remand reply briefs of OCC, Duke, OPAB, and Cinergy and DERS, flkd AprIl 27, 2007.

000061
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(b) Legal Issues Relating to Confidentiality

Section 4905.07, Revised Code, provides that all facts and information in the
possession of the Comn►ission shall be public, except as provided in Section 149.43, Revised
Code, and as consistent with the purposes of Title 49 of the Revised Code. Similarly,
Section 4901.12, Revised Code, specifies that, °(e]xcept as provided in section 149.43 of the
Revised Code and as consistent with the purposes of Title XLIX of the Revised Code, all
proceedings of the public utilities commission and all documents and records in its
possession are public records:' Section 149.43, Revised Code, indicates that the term
"public records" exciudes information that, under state or federal law, may not be released.
The Supreme Court of Ohio has clarified that the "state or federal law" exemption is
intended to cover trade secrets. State ex ret. Besser v. Ohio State (2000), 89 Ohio St.3d 396,
399.

Similarly, Rule 4901-1-24, Ohio Administrative Code (O.A.C.), allows the
Commission to protect the confidentiality of information contained in a filed document, "to
the extent that state or federal law prohibits release of the information, including where the
information is deemed ... to constitute a trade secret under Ohio law, and where non-
disclosure of the information is not inconsistent with the purposes of Title 49 of the Revised
Code."

Ohio law defines a trade secret as

information ... that satisfies both of the following:

(1) It derives independent economic value, achial or potential, from not
being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its
disclosure or use.

(2) It is the subject of efforts that are reasonable under the circumstanoPS to
maintain its seCrfCy.

Section 1333.61(D), Revised Code.

The Ohio Supreme Court has found that an in camera inapection is necessary to
determine whether materials are entitled to protection from disclosure. State ex rel. Altright
Parking of Cleveland Inc. a. Cleoeland (1992), 63 Ohio St. 3d 772. Rule 4901-1-24(D)(1), O.A.C.,
also provides that, where confidential material can be reasonably redacted from a
document without rendering the remA+nmg document incomprehensible or of little
meaning, redaction should be ordered rather than wholesale removal of the document
from public scrutiny. Thus, in order to determine whether to issue a protective order, it is
necessary to review the materials in question; to assms whether the information constifutea
a trade secret under Ohio law; to dedde whether nondisclosure of the materials will be

OOOUG2
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consistent with the purposes of Title 49, Revised Code; and to evaluate whether the
confidential material can reasonably be redacted.

The Commission has conducted an in camera review of the materials in question. We
will now consider each of the two tests to assess whether trade secrets are present. If we
find trade secrets to be present, we will then consider whether, based on our review of the
documents, nondisclosure will be consistent with purposes expressed in Title 49. We will,
finally, evaluate the possibility of redaction, if necessary.

(c) Tests for Trade Secrets

(1) Ind22endent Economic Value

a. ents

As noted above, Section 1333.61(D), Revised Code, provides that, for information to
be classified as a trade secret, it must derive "independent econonnic value, actual or
potential, from not being generally known to, and not being readily asoertainable by proper
means by, other persons who can obtain economic value from its disclosure or use."
Several of the parties addressed this issue in their memoranda.

Duke describes the materials in dispute as induding business analyses, furancial
analyses, internal business procedures, responses to data requests, interrogatories, internal
correspondence, customer information such as consumption levels and load characteristics,
discussions of these itema during sealed depositions, commercial contracts of Duke's
affiliates and material anciUary to those contracts. (Duke Motion for Protective Order,
March 2, 2007, at 2.) Duke "asserts that all of the information it has marked as confidential
in these proceedings relates to the [Duke], DERS, or Cinergy contracts and the matters
ancillary thereto." (Duke Memorandum in Support of Motion for Proteclive Order, March
2, 2007, at 11.) Duke also notes that, in other cases:

[t]he Commission has often afforded confidential treatment to commercial
contracts between partiies in competitive markets. When it recently granted a
protective order regarding terms in a competitive contract in [In the Matter of the
Joint Apptication of North Coast Gas Transmission LLC and Suburban Natura! Gas
Company for Approaal of a Natural Gas Transportation Serofce Agreement, Case No.
06-1100-FL-AEC], the Commission held "we understand that negotiated price
and quantity terms can be sensitive information in a competitive envirormlertt "

(Duke Memorandum in Support of Motion for Protective Order, March 2,2007, at 11.)

Cinergy explains that the material in quesflon contains the terms of an eoonomic
development assistance agreement and "includes information regarding the nature of the
servfce ..., the specific Cinergy subsidiary which is to provide electric service ..., the level
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and dnration of Cinergy's assistance ..., the amount of load..., and the terms upon which
either party may end the agreement." (C3nergy Memorandum in Support of Motion for
Protective Order, March 2, 2007, at 5.) Cinergy maintains that this information is a trade
secret and is not a public record. Cinergy also maintains that the information is
economically significant to the contracting parties (Cinergy Memorandum in Support of
Motion for Protective Order, March 2, 20Q7, at 5-6; Cinergy Reply Memorandum, March 15,
2007, at 11.)

DERS summarizes the documents about which it is concemed as being "over 1200
pages of documents that include or relate to confidential commercial contracts, business
operations and include depositions in these proceedings, introducing and discussing such
protected materials." (DERS Motion for Protective Order, March 2, 2007, at 2.) DERS also
points out that all "of the information that DERS provided falls into the category of
sensitive information in a competitive environment." (DERS Memorandum in Support of
Motion for Protective Order, March 2, 2007, at 9.) In addition, DERS asserts that release of
the terms and conditions of these contracts, as well as its business analysis, operational
decisions, and customer information, to the public and to DERS's competitors will interfere
with competition in the industry. Explaining further, DERS notes that it performed
proprietary analysis to detennine pricing constructs and conditions upon which to base its
contracts. Disclosure, it claims, would result in DERS's foresight into energy markets and
customer service becoming apparent to competitors, especially if DERS is the only
competitive supplier subjected to this disadvantage. (DERS Reply to Memorandum
Cantra, March 15, 2007, at 7.)

Supporting its motion for a protective order covering OHA member agreements,
OHA points out that Section 4928.06(F), Revised Code, specifically contemplates the
Commission maintaining the confidentiality of certain types of information relating to
CRES providers. OI-IA asserts that the information does derive independent economic
value from not being known to competitors who can use it to their own financial
advantage. The general counsel of OHA, Mr. Richard Sites, in a supportive af6davit,
affums that the release of this information would provide competitors of OHA's members
the ability to use the information to their competitive advantage and to the detriment of
OHA and its members. He explains, further, that the information in the documents
provides members the means to conduct their operations on a more economic basis and
that OHA and the affected members have expended significant funds and time to negotiate
the agreements. If niade public, W. Sites statea, competitors would have access to this
information at no oDst and the value of the documents to OHA and its members would be
negated. (OHA Memorandum in Support of Motion for Protective Order, March 2, 2007, at
5; Affidavit of Richard L. Sites in Support of Motion for Protective Order, March 2, 20Q7, at
4.)

Noting that the documents contain term and pricing information concerning its
purchase of competitive retail electric service, IGroger also mairctains that disdosure of this

00D064
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information to its competitors in the retail grocery and produce business would cause
severe disadvantage to Kroger, explaining that Kroger competes for goods and services,
including electric service, to operate its stores, factories, warehouses, and offices. The

disclosure of price and other terms it has negotiated for the provision of electric services, it

states, would provide its competitors with "a bogey to target in their own negotiations for
competitive retail electric services and reveal information concerning Kroger's operation
costs." It asserts that this information should remain protected for so long as the

agreement in question is in effect. (Kroger Memorandum in Support of Motion for

Protective Order, March 2, 2007, at 5-6.)

While not filing a motion for a protective order, IEU also filed a letter in the docket,
on March 2, 2007, strongly supporting the granting of protective orders. IEU states that it
understands OCC to be threatening to disclose customer names, account numbers,
customer locations, prices, and other sensitive information, without any redaction and
without the customers' express written consent.

On March 5, 2007, OEG also filed a letter in support, noting that the documents in
question contain information reflecting OEG members' electric costs and that those
members operate in highly competitive industries.

On March 9, 2007, Constellation, the counterparty to the Kroger agreement that was
the subject of Kroger's motion, filed a memorandum supporting Kroger's motion.
Constellation points out that the documents in question contain proprietary pricing and
other information. Constellation asserts that disclosure of this information would place
both Kroger and Constellation at a competitive disadvantage. (Constellation
Memorandum in Response to Motion for Protective Order of Kroger Co., March 9, 2007, at
2-3).

b. Reso u '

The parties arguing in favor of confidentiality make it clear that they consider the
material in question to have economic value from not being lmown by their competitors
and to have content that would allow competitors to obtain economic value from its use.
OHA states this quite dearly, explaining that the material allows the contracting parties to
run their businesses more eaynomically and to compete more effecl4vely. The discussion
by DERS is also particularly helpful, noting that, in addition to customers' identities and
pricing, its own marketing strategies would also be helpful to a competitor. Cinergy also
points to deposition testimony showing the economic significance of these contracts.

We recognize that OCC disagrees with the moving parties' oontentions. According
to OCC, the burden is on those seeking confidential treatment. As OCC points out, the
Commission has held that, pursuant to Sections 4901.12 and 4905.07, Revised Code, there is
a strong presumption in favor of discloaure that the party claiming protective status must
overcome. OCC also maintains that the Commission has required spe 'ed'icity from those
that seek to keep information from the public record and that the specificity required by
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law and supported by the terms of both the protective agreements and the protective
attachment is missing from the motions. (OCC Memorandum Contra Motions for
Protective Orders, March 13, 2007, at 8-9, 11.) OPAE also disagrees, arguing that the
information, other than individual customers' account numbers, should be released. It
stresses the importance of open proceedings and public scrutiny of Commission orders and
asserts that the parties daiming protection have not met their burden of proof. (OPAB
letter, August 16, 2007.)

It is clear to us, from our review of the information, that at least certain portions of
the documents would indeed meet this portion of the definition of trade secrets. We agree
with the parties seeking protective treatment that certain portions of the material in
question have achual or potential independent economic value derived from their not being
genezally lrnown or ascertainable by others, who might derive economic value from their
disclosure or use. Specifically, we find that the following information has actual or
potential independent economic value from its being not generally known or ascertainable:
customer names, account numbers, customer social security or employer identification
numbers, contract termination dates or other termination provisions, financial
consideration in each contra,ct, price of generation referenced in each contract, volume of
generation covered by each contract, and tern ►s under which any options may be
exercisable.

(2) Efforts to Maintain Secrecv

a. Argunents

The second test under Section 1333.61(D), Revised Code, as quoted above, requires a
finding that the information in question has been the subject of reasonable efforts to
maintain confidentiality. Again, the parties argue the point.

buke submits that only Duke employees with a legitimate need to know the
information covered by this dispute have access to it or are aware of it, that the information
is only known to the individual connterparties and is not otherwise disseminated, and that
the information is confidentiaIly maintained fn separate files that are only accessible to
individuals with a legitimate need to know the information. (Duke Reply to Memorandum
Contra, March 15, 2007, at 6-7.)

DERS asserts that the "information that OCC seeke to make public is trade secret
information maintained by DERS and counterparties in a confidentaal manner." (DERS
Memorandum in Support of Motion for Protective Order, March 2, 2007, at 8.) In DERS's
March 15, 2007, reply, it confirms that all disputed information is mairttained by it in a
confidential manner.

000066
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Similarly, Cinergy submits that the information is the subject of reasonable steps
taken by Cinergy to protect it from disclosure to those who have no need for it, even within
Cinergy and its affiliates. (Cinergy Reply to Memorandum Contra, March 15, 2007, at 11.)

OHA confirms that the informafion in question is treated by OHA as confidential
and is not disclosed outside of the OHA and its members except under confidentiality
agreements or in the context of regulatory proceedings where protection is granted. OHA
included, with its supporting memorandum, an affidavit of its general counsel,
Mr. Richard Sites. Mr. Sites states that the material in question is known only by a very
limited number of employees of OHA and its members who were engaged in the
negotiation of the agreements or those who need to know their contents in order to verify
compliance. He affirms that OHA and its members maintain internal practices to prevent

disclosure. Further, he states that the Information is never made available outside of OHA
or its members other than as the subject of a confidentiality agreement required by these
proceedings. (Affidavit of Richard L. Sites in Support of Motion for Protective Order,
March 2, 2007, at 4-5.)

Kroger, in its memorandum supporting its motion for a protective order, asserts that
it has treated the documents in question as proprietary, confidential business information,
available exclusively to Kroger management and counseL The documents are, it says,
either stamped as confidential or treated as such and have only been disclosed to Kroger
employees and counsel, other than subject to the protective agreement executed by OCC.
(Kroger Memorandum in Support of Motion for Protective Order, March 2, 2007, at 6.)

OEG notes that the terms of these agreements are kept secret even from other OEG
members, as the knowledge of such costs might prove advantageous to others. (OEG
letter, filed March 5, 2007.)

Constellation notes that al1 Constellation contracts are kept confidential.
(Constellation Memorandum in Response to Motion for Protective Order of Kroger Co.,
March 9, 2007, at 2.)

In its memorandum contra, OCC ciauns that some of the documents sought to be
protected were obtained by OCC from other sources and, therefone, have lost their
protected status under the protective agreements, although it does not cite evidenoe for this
claim. OCC also states that Duke has released discussions of documents as part of
discovery without any claim to confidentiality. In addition, OCC argues that maintaining
confidentiality would be restrictive and cumberaome at the hearing. (OCC Memorandum
Contra Motions for Protective Orders, March 13, 2007, at 7.)

b. Resolution

It is clear to us, from reading the many memoranda submitted on this Issue, that the
parties advocating confidential treatment have sought, at all junchues, to keep this

O000G'7
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information confidential and have treated the documents in question as proprietary,
confidential business information. The second prong of the test is, therefore, satisfied. The
information described above as deriving independent econoniic value from being not
generally known to or ascertainable by others should, therefore, be deemed trade secret
information.

(d) C'onsistencywith Purposes of Title 49

Having determined that both statutory tests for the presence of trade secrets are met
in this situation by at least certain of the information in the covered documents, we must
determine whether it is consistent with the purposes of Title 49 of the Revised Code to
maintain confidentiality of this information. The legislature was quite clear that the
purposes of Title 49 include the encouragement of competition, diversity, and flexible
regulatory treatment of the electric industry, specificaIly requiring the Commission to "take
such measures as it considers necessary to protect the confidentiality" of CRES suppliers'
information. Sections 4928.02, 4928.06(F), Revised Code. We find, therefore, that
maintenance of this trade secret infonnation as confidential is consistent with the purposes
of Title 49.

(e) Redaction

Based on our in camera review of the documents in question, we believe that they
can be redacted to shield the trade secret information while, at the same time, disclosing all
information that we have not found to be a trade secret, without rendering the documents
incomprehensible or of little meaning. Therefore, pursuant to our ruling on this issue,
those documents must now be redacted to keep confidential only those matters we have
ruled to be trade secrets. In order to accomplish this task, Duke shall work with the parties
to the side agreements to prepare a redacted version of the confident9al information
attached to the prefiled testimony of Ms. Hixon and will file that redacted version within 45
days of the date of this order on remand. Each party wiII then be required to redact all
other sealed documents that such party filed with the Commission Redacted versions of
all documents filed in these proceedings shall be docketed no later than 60 days after the
date of this order on remand. The redacted information will be subject to a protective
order for a period of 18 months from the initial grant of protection on March 19, 2007. Any
party desiring an extension of that protective order should f•ile a motion to that effect, no
less than 60 days before the terminatiom of the protective order.

2. PWC Motions to Strike

PWC, with the filing of its reply brief, moved to strike portions of the initial briefs of
OPAE. Specifically, PWC asks the Commission to strike language that states that "FWC is
not a party with a position distinct from CG&E-Duke's own position" because it operates
"virtually all demand-side n ►anagement programs funded by CGdsE-Duke and has CG&E-
Duke representation on its Board." PWC asserts that no evidence of record supports this
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language and that OPAE's unfounded claims suggest that PWC does not exercise its
independent judgment regarding the issues in these consolidated proceedings. PWC finds
OPAE's claims to be highly misleading and harmful in its relationship with residential
consumer clients, cooperative consumer agencies, and community supporters. Absent
record evidence supporting OPAE's insinuation, PWC urges the Commission to strike the
specified portions of OPAE's brief.

OPAE's memorandum contra was filed on May 4, 2007. OPAE argues against the
striking of the disputed language, seeking to show the truth of the questioned statements.
OPAE points out that PWC itself concedes both that it obtains funding from Duke and that
its primary interest in these cases is to ensure that funding continues. OPAE also notes that
PWC signed the stipulation in these cases and took no position contrary to Duke's position.
Thus, OPAE concludes, there is no reason to strike the statements.

PWC's reply, filed on May 14, 2007, continues the debate, urging the Commission to
strike the entire memorandum contra, as "nothing more than a continuation of innuendo
and careless accusations that can harm PWC." PWC proclaims, fnter a1ia, that there is no
evidence that PWC acts in disregard of residential consumers' interests or that PWC's
motivation is solely to continue Duke's funding of PWC's activities.6

The Commission will not strike arguments made by parties in these pleadings.
However, as always, the Commission will base its determination on record evidence.
Thus, any arguments that are not supported by evidence of record in these proceedings
will be igruored.

B. &preme Court of Ohio Remand

1. Hackgzound

As noted previously, on March 18 and May 23, 2005, OCC filed notices of appeal to
the Ohio Supreme Court, raising seven claimed errors. Pollowing briefing and oral
argument on the consolidated appeals, the supreme court issued its opinion on
November 22, 2006. Ohio Consnmers' Counse! v. Pub. U[fl. Cnmm., 111 Ohio St.3d 300, 2006-
Ohio-5789. In its opinion, the Supreme Court of Ohio upheld the Commission's actions on
issues relating to procedural requirements, due process, support for the finding that the
standard service offer was market-based, harm or prejudice that might have been caused
by changes on rehearing to the price-to-compare oomponent, reasonableness of Duke's
alternative to the competitive bidding process, nondiscriminatory treatment of custoomeis,

6 Tttis order on remand ooneides only thoae partione of itu coneolidated proceedtngs that rr]ate to the
matters remanded from the Suprenne Court of Ohio. Matters relatfng to the ridern witl be considered in a
subsequent order. The diapute relating to striking language from pleadinge centlnued into the rWer
phase of the proceedings. That aontiueued portion of this dispute rviIl be eoneidered In the subeequent
order.
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non-bypassability of certain charges, corporate separation, and denialbf certain discovery

based on irrelevance under the second and third prongs of the stipulation-reasonableness
test. However, the court remanded these proceedings to the Commission with regard to
two portions of the Commission decision.

The first portion of the decision that was the subject of remand relates to the
justification for modifications made in the first entry on rehearing. The Commission had
granted rehearing with regard to certain modifications to the opinion and order that were
proposed by Duke in its application for rehearing. The court remanded the case back to the
Commission ". . . for further clarification of all modifications made in the first rehearing

entry to the order approving the stipulation. On remand, the commission is required to
thoroughly explain its conclusion that the modifications on rehearing are reasonable and
identify the evidence it considered to support its findings." Ohio Consumers' Counsei a. Pub.
Util. Comm., 111 Ohio St.3d 300, at para. 36. The court expressed its concern that
modifications were made without sufficient exptanation of the rationale for those
modifications and without citation to the record. It explained in more detail that the

"commission approved the infrastructure-maintenance-fund charge without evidentiary
support or justification. The commission approved other modifications without citing
evidence in the record and with very little explanation." Ohio Consumers' Counsel v. Pub.

UtiI. Comm., 111 Ohio St.3d 300, at para. 35.

The other area of remand concerns a discovery dispute. At the hearing, counsel for
OCC had stated that, two days prior, OCC had transmitted to Duke a request for

production of all agreements between Duke and parties to these proceedings, entered into
on or after January 26, 2004. Duke had responded that it did not intend to comply with
that request. OCC moved for an order compelling production. After oral argument

relating to the motian, the examiners denied the motion, stating that the Commission has
previously held side agreements to be irrelevant to the3r consideration of stipulations and,
in addition, privileged. On appeal, although the court upheld "the comatission's denial of
OCC's discovery request to the extent that the relevance of the information sought was
based on the second and third prongs of the reasonableness test" for stipulations, ft found
that the Commissfon erred in denying discovery under the frrat criterion. Ohio Consumers'

Counsel a. Pub. Util. Comm., 111 Ohio St.3d 300, at para. 80. Under that first criterion, the
Commissfon determines whether a proposed stipulation is the product of serious
bargaining. The court found that the "existence of side agreements between [Duke] and

the signatory parties entered into around the time of the stipulation could be relevant bo
ensuring the integrity and openness of the negotiation process." Ohio Consumers' Counsel a.

Pub. Ufil. Comm., 111 Ohio St.3d 300, at para. 85. The court further explained that, in
determining whether or not there was serious bargaining, the "Commission cannot rely
merely on the terms of the stipulation but, rather, must determine whether there oasts
sufficient evidence that the stipulation was the product of serious bargaining. Any such

concessions or inducementB apart from the terms agreed to in the stipulation might be
relevant to deciding whether negotiations were fairly conducted." Ohio Consumers' Couttsel
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P. Pub. Util. Comm., 111 Ohio St.3d 300, at para. 86. In addition, although not directly
related to the remand, the court refused to recognize a settlement privilege applicable to
Ohio discovery practice. Ohio Consumers' Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, at
para. 89. It noted that, even if there were such a privilege, it would not apply to the
settlement agreement itself, but only to the discussions underlying the agreement. Thus, it
held that the side agreements are not privileged. Ohio Consumers' Counsel v. Pub. Lifil.
Comm., 111 Ohio St.3d 300, at para. 93.

It should be noted that the side agreement issue is relevant to these cases, according
to the court's opinion, only with regard to the serious bargaining prong of the
Commission's analysis of stipulations and arose, therefore, as part of the September 29,
2004, opinion and order in these proceedings. The remand for lack of evidentiary support
arose because of an issue first addressed in the Coaunission's November 23, 2004, entry on
rehearing. Therefore, although the court discussed the lack of evidentiary support first, in
this order on remand we find it critical to consider the issues in the order in which the

errors were made.

It should also be noted that these proceedings are being considered only with regard
to issues remanded to us for further consideration. Therefore, we are Iimit3ng our
deliberation and order to those remanded issues. Ancillary issues raised by parties in the
remand phase and not considered in this order on remand, such as potential corporate
separation violations and affiliate interactions, will be denied.

2. Discovery Remand

(a) Consideration of Side Agreements

(1) Extent of Su,preme Court's Directive

Several of the parties have made arguments relating to whether or not the
Commissi.on should consider any side agreements7 revealed through discovery. The most
extreme of these statements would have had the Commission compel production of the
agreements, as the motion was framed prior to appeal, and do nothing more. "The Court
required that discovery be permitted and it has been. Nothing more need be done to
satisfy the court's side agreement clirective." (Staff remand brief at 4.) In reply to this
comment, Dominion noted that "this interpretation makes no sense, in that it assumes that
the court remanded the case simply so OCC could perform a vain act." (Dominion remand
reply at 7.) We agree.

7 We use the tenn 'bdde agreemmts" here to refer to a number of agreemenls ihet were entered into by oee
or mare of the parties to these proceedings and were related to matters that are the subject of the
proceedings.
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The Supreme Court of Ohio, in its opinion, specifically ordered that, after

compelling disclosure of the side agreements, the Commission "may, if necessary, decide

any issues pertaining to admissibility of that information." Ohio Consumers' Counsel v. Pub.

IItiI. Comm., 111 Ohio St.3d 300, at para. 94. The court also held that the "existence of side

agreements between [Duke] and the signatory parties entered into around the time of the
stipulation could be relevant to ensuring the integrity and opemess of the negotiation

process." Ohio Consumers' Counsel v. Pub. iltiJ. Comm., 111 Ohio St.3d 300, at para. 85.

Hence, the court required this Commission not only to order disclosure of side agreements

but, also, to consider their relevance to the integrity and openness of the bargaining
process. Merely compelling discovery, as advocated by some of the parties, is not the end
of the Commission's responsibility.

(2) Continued Existence of Stipulation

In addit3on, many parties argued that no stipulation remains in existence and that,
therefore, any disclosed side agreements are irrelevant to the proceeding.8 Without the
existence of an approved stipulation, the seriousrtess of the bargaining that led up to that
stipulation is irrelevant, they contend. For example, Duke asserts that "[u]ltimately, the
Commissionissued its Opinion and Order rejecting the Stipulation on September 29, 2004."
(Duke remand brief at 11.) OEG is slightly less affirmative in its position, stating that the
stiputation was "effectively rejected by the Comndssion ...." (OEG remand reply at 6.)
OEG's argument is that the Commission "so changed the Stiputation as to render it of no
consequence." (OEG remand brief at 7.) Staff concurs in that view, but goes further. It
asserts that, "[i]f stipulating parties are dissatisfied with the Co*r+mias;on's changes, they
may, through rehearing application, express that objection." Staff continued its
explanation, stating that "the company, a signatory to the stipulation, had ... rejected the
Opinion and Order by filing an Application for Rehearing. Thus it was apparent that the
Stipulation was no longer meaningful." (Staff remand brief at 14. See also staff s
Memorandum in Response to Motions In Limine, February 7, 2007, where staff says that

there is "no reason to consider that old stipulatiaat..") DERS and Cinergy follow similar
logic in their arguments.

On September 29, 2004, the Commission issued an Opinion and Order in which
it offered to "approve" the stipulation, but only with material modifications to
its terms. However, as filed by the parties, the stipulation provided that all
parties were released from any obligations thereunder if the Comm3ssion failed
to approve the stipulation mithout material modification. Thus, the
Commission's action effectively invalidated the stipulation and the parties
believed that it ceased to exist upon issuance of the Commission's C ►pinion and
Order.

s Duke remand brief at 2, 5, 6, 7,11, and 12; Duke remartd reply at 6, 33, and 44; Cinergy and DERS remazkd
brief at 1, 5, 6,11,16, and 17; Cunergy and DERS remand reply at 9 and 13; OEG remand brief at 7, OBG

remand reply at 6; IEU remand zeply at 3; atuff remand brief at 2,13,14, and 15; staff remand reply at 2
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(Cinergy and DERS remand brief at 5[emphasis in originall.)

The Commission disagrees with this entire line of reasoning. While we could
engage in a discussion of the substance of the changes to the stipulation that were ordered
by the Coinmission and determine whether they were or were not major changes, we wiIl
not do so. Rather, we will focus on two more critical topics. First, and most important, the
Supreme Court of Ohio has already issued art opinion that was based, in part, on the
court's interpretation of the stipulation as continuing to be relevant. That conclusion is,
therefore, not for this Commission to overturn. As succinctly stated by OMG, "the
argument that the Stipulation has terminated is inconsistent with the Supreme Court's
Remand: '(OMG remand reply at 2.)

Further, the face of the stipulation makes it clear the stipulation was never
terminated. The stipulation reads as follows, with regard to termination based on
Commission-ordered modifications:

This Stipulation is expressly conditioned upon its adoption by the Commission,
in its entirety and without modiffcation. Should the Commission reject or
modify all or any part of this Stipulation or impose additional conditions or
requirements upon the Parties, the Parties shall have the right, within 30 days
of issuance of the Commisaion's order, to either [sk] file an application for
rehearing. Upon the Commission's issuance of an Entry on Rehearing that does
not adopt the Stipulation in its entirety without modification, aay party may
terminate and withdraw from the Stipulation by filing a notice with the
Commission within 30 days of the Commission's order on rehearing. Upon such
notice of tennination or withdrawal by any Party, pursuant to the above
provisions, the Stipulation shaR immediately become null and void.

(Stipulation at 3[emphasis added].) Thus, the stipulation set up a system for the signatory
parties to follow, in the event they disagieed with Commiasion-ordered modifications.
First, the disagreeing party was required to file an application for rehearing. If rehearing
was not successfal, the party then had 30 days to file a notice of termination of the
stipulation. While applications for rehearing were filed, no such notice of teravnation was
filed by any party.

This point was dearly made and understood by the court and was noted by the
nonsignatory parties. The court indicated that "the stipulation included a provision that
allowed any signatory party to withdraw and void the rate-stabilization plan ehould the
commission reject or modify any party of the stipulation." However, the court continued,
"jn]one of the signatory parties exercised its option to void the agreement despite
significant modifications made by the commiseion to the original stipulation." Ohio

Consumers' Counsel v. Pub. lltil. Comm., 111 Ohio St.3d 300, at para. 46. As the argument
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was expressed by OPAE, "[c]learly, [Duke's] filing of an application for rehearing was
contemplated by the stipulation and, pursuant to the terms of the stipulation, did not
constitute [Duke's] withdrawal from the stipulation." (OPAE remand reply at 2.)

Similarly, OMG points out that the stipulation "does not contain an automatic termination
provision; in fact, it has a specific provision that keeps the Stipulation in place with
modifications unless and until a party within 30 days formally withdraws." Because "at no
time did any party withdraw," the stipulation remained in effect. (OMG remand reply at

4.)

We agree. According to its terms, the stipulation was never terminated and,
therefore, remained in effect as modified by the Comrnission's orders.

(b) Seriousness of Barg.aining in Lieht of Side Aexeements

(1) General Rule Conc &Evaluation of Stipulations

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedings to enter into
stipulations. Although not binding on the Commission, the terms of such agreements are
accorded substantial weight. See Consumers Counsel v. Pub. Utit. Comm. (1992), 64 Ohio
St.3d 123, 125, citing Akron v. Pub. Utii. Comm. (1978), 55 Ohio St.2d 155. This concept is
particularly valid where the stipulation is supported or unopposed by the vast majority of
parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Ohio-American Water Co.,
Case No. 99-1038-WW-AIR (June 29, 2000); The Cincinnati Gas & Electric Co., Case No. 91-
410-EL-AIR (April 14,1994); Ohio Edison Co., Case No. 91-698-EL-FOR et al. (December 30,
1993); The Gevetand Electrlc Illuminating Co., Case No. 88-170-EL-AIR (January 30, 1989);
Restatement of Accounts and Records (Zimmer Piant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreements,
which embody considerable time and effort by the signatory parties, are reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Commfasion has
used the following criteri.a:

(1) Is the settlement a product of serious bargaining among capable,
knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?
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The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.

Energy Consumers of Ohio Power Co. a. Pub. Util. Comm. (1994), 68 Ohio St.3d 559 (citing

Consumers' Counsel, supra, at 126). The court stated in that case that the Commission may

place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission.

(2) Suoreme Court Review

Referring to the three-prong test, OCC argued on appeal that this Commission
cannot make a reasonableness determination regarding the stipulation without knowing
whether side agreements existed among the stipulating parties and the terms of those
agreements. The court disagreed in part, explaining that it had previously "rejected exactly
this argument as applied to the second and third prongs of the reasonableness test." Ohio
Consumers' Counsel a. Pub. Util. Comm.,111 Ohio St.3d 300, at para. 80. However, it agreed
with OCC's contention, as to the first prong of the test. "OCC suggests that if [Dukej and
one or more of the signatory parties agreed to a side financial arrangement or some other
consideration to sign the stipulation, that information would be relevant to the
commission's determination of whether all parties engaged In 'serious bargaining.' We

agree." Ohio Consumers ' Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, at para. 84.

Therefore, we will, as directed, examine the circumstances surrounding the side
agreements and consider whether the existence of the side agreements may have caused

any of the signatory parties to refrain from seriously bargaining over the terms of the
stipulation or to impact other parties' bargaining.

(3) ILn,pact of Side Ag.rgements on Serious Baryaining

OCC submftted, as part of the testimony of Ms. Beth 1-iixon, a number of side
agreements that, it suggests, evidence a lack of serious bargaining. OCC argues that the
side agreements prove that the stipulation lacked substantial support from a number of
interested stakeholders. (OCC remand brief at 34-38, 45-46.) OCC also contends that
existence of the side agreements confirms that nothing important was di^ussed. at
settlement meetings to which all of the parties were invited. Rather, OCC claims, Duke
made concessione ordy to a few large customers, documented in the side agreements.
(OCC remand brief at 44-45, 50-51.)

OPAE also contends that neither it nor OCC was invited to any open negotiating
sessions during the period between the Commission's order and the entry on rehearing.
OPAE daims that Duke made no effort to meet the concerns of OPAE in the settlement
process and that it was never invited to negotiate a side agreement. Aecording to OPAE,
only large users got special deals and were induced to sign a stipulation, even though euch
users were not acttwlly subject to the terms of the stipulation. OPAE also claims that the
alternative proposal introduced by Duke was supported by parties because the large users
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had reached side agreements that would insulate them from the effect of a portion of the
generation price increases publicly proposed by Duke. (OPAE remand brief at 7-10.)

OEG claims that the side agreements were valid business transactions and were not
used to purchase intervenor support for the stipulation. OEG also claims that there was no
evidence to suggest that the agreements were unfairly priced, and therefore no evidence
that these agreements were anything other than arm's-length commercial transactions.

(OEG remand reply at 6-8.)

Duke argues that the record evidence proves that it held extensive settlement
discussion with all parties to these proceedings and that aIl parties reviewed the stipulation
before it was filed. Duke also claims that the Commission rejected the stipulation and that,
therefore, support for the stipulation is irrelevant. Duke also contends that there is nothing
wrong with confidential meetings with one or more parties to a case to the exclusion of
other parties, that such a process encourages settlement to the benefit of all stakeholders,
and that OCC engages in the same conduct. (Duke Energy Ohio remand brief at 42.)

a. Timing of Side Ag^,-eements

OCC groups the agreements into three time periods: those signed prior to the
issuance of the Commission's opinion, those signed after the opinion but prior to the
issuance of the Commission's entry on rehearing, and those signed after issuance of the
entry on rehearing. Breaking their analysis down into those three groups and discussing
them at length, OCC contends, inter alia, that the agreements "undermine the reliance that
can be placed upon the publicly stated support by a variety of parties for [Duke's]
proposais ...." (OCC remand brief at 31.)

OMG argues that, regardless of when the agreements were signed, the side
agreements were consideration for some signatory parties supporting the stipulatioa ►.
(OMG remand reply at 11-14.) According to OMG, the side agreements, which were
intended to induce support for the stipulation, were never terminated. Further, OMG
contends that the record dearly shows a course of conduct by which sigaatory parties
received rate discounts that were not generally avaiiable to other similarly situated
customers. (OMG remand reply at 12.) OMG also argues that, because it is common for
agreements to be made orally with the written version following weeks or months
thereafter, the date the side agreements were signed does not rtecessarily constitute the
date the agreements were reached. (OMG remand reply at 12-14.)

On the other hand, Duke points out that the vast majority of these contracts was
signed after the close of the evldentiary record and therefore could not have affected the
Commission's consideration of the case or the parties' position with respect to the
litigation. (Duke remand brief at 25-26).
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OEG also indicates that many of the agreements became effective after the
stipulation was signed. It claims that events occurring after the stipalation was signed
could not have affected the stipulation. (OEG remand brief at 7.)

Certainly, timing of the side agreements has relevance to this issue. The supreme
court's opinion did not specifically address this point, as the facts regarding tinung of the
side agreements were not then in evidence. However, the court did reference the general
issue of side agreement timing. The court stated that "(t]he existence of side agreements
between [Duke] and the signatory parties entered into around the time of the stipulation could
be relevant to ensuring the integrity and openness of the negotiation process." Ohio

Conssuners" Counsel v. Pub. Util. Conim., 111 Ohio St.3d 300, at para. 85 (emphasis added).
The court did not specifically make reference to side agreements being entered into only

before the stipulation. Therefore, we must interpret the court's c'oncem involving side
agreements "around the time of the stipulation" to cover a broader, but unspecified, tisne
period, both before and after the date the stipulation was entered into.

Clearly, any side agreement signed within a short time prior to the stipulation might
have had an impact on a signatory party's support for the stipulation. Similarly, a side
agreement signed shortly after execution of the stipulation might have documented the
parties' earlier, oral understanding. Therefore, we find that side agreements entered into
before the Commission issued its opinion and order are relevant to our evaluation of the
seriousness of bargaining that led to the stipulation with regard to Duke's RSP. However,
with regard to agree.ments that were executed after the opinion and order or the entry on
rehearing, we note that they appear, based on testimony in the record, to be renegotiations
of earlier side agreements. (Rem. Tr. III at 124-5. See, also, Duke Rem. Ex. 3, at 35-6.)
While such substituted arrangements might show a continued understanding among
parties, it is unlikely that they would be relevant to the evaluation of the first prong of the
test for a stipulation that was remanded to us from the supreme court. Arrangements that
were renegotiations, after the issuance of the opinion and order or the entry on rehearing,
demonstrate little with regard to how seriously the parties bargained over the stipulation.
Therefore, any agreements that documented renegotiations of side agreements that had
been entered into prior to the issuance of the opinion and order are deemed irrelevant to
this proceeding and form no part of the basis for our opinion.9

b. Suenort Provisions

Without referring to any matters that we have deemed to be trade secret, we will
now consider whether side agreements may have impacted the bargainirtg prooess that led
to the stipulation. The stipulation was executed on May 19, 2004. Affiliatea of Duke

9 We would also note however, that it woald be posslle for a side agceement to be entered into after the
issuance of an opinion and order and st911 be reievant tv the constderation of a stipnlatian, where it
appears to the Commission that such a side agreermnt may have doc n+R+ted an underatanding 8wt had
previously been reached.
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entered into six agreements with signatory parties, all of which are nonresidential
customers or associations representing nonresidential customers, between May 19 and Juiy
7, 2004. The Duke affiliate was, in each case, either Cinergy, the parent of Cincinnati Gas &
Eleceric Company, or Cinergy Retail Sales LLC, the predecessor of DERS and a CRES
provider. Each of those six agreements included a provision requiring support of the
stipulation. (OCC Rem. Ex. 2A attachments.)

c. Resolution Regarding Serious Bargaining

Certain of the parties to the stipulation had signed side agreements that required
them to support the stipulation. While it is true that these agreements were executed on
the same day as the stipulation or after that date, there is no evidence regarding the dates
when the actual understandings may have been reached. We also note that there were
other parties that did not have agreements requiring support of the stipulation and that a
few of those entities did sign the stipulation. However, we have limited evidence
regarding the continued presence and participation of the supportive parties during
stipulation negotiations, or regarding the willingness of Duke to compromise with parties
who may not have been discussing side arrangements. The fact that the contracting party
may have been an affiliate of Duke, rather than the regulated utility itself, Is irrelevant to
our interest in the motivations of the signatory party to support the stipulation. Based on
the supreme court's expressed concern over the "integrity and openness of the negotiation
process" and its requirement that we seek affirmative "evidence that the stipulation was
the product of serious bargaining," we now find that we do not have evidence sufficient to
alleviate the court's concetn. Rather, we find that the existence of side agreements, in
which several of the signatory parties agreed to support the stipulation, raises serious
doubts about the integrity and openness of the negotiation process related to that
stipulation. Based on the expanded record of this case and our review of the side
agreements, we now reach the inevitable conclusion that there is a sufficient basis to
question whether the parties engaged in serious bargaining and, therefore, that we should
not have adopted the stipulation. We now expressly reject the stipulation on such grounds.

3. Evidentiary Support Remand

(a) Supi^me Court's Directive

The Supreme Court of Ohio, reviewing the modifications we made to our opinion
and order when we issued our enkry on rehearing, found insufficient support for those
modifications. The court noted that the Commission is empowered to modify orders, as
long as the modifications are justified. "The eommission'e reasoning and the factual basis
supporting the modifications on rehearing must be discernible from its orders. ...
[A]ccordingly, we remand this matter to the eommission for further clarification of all
modifications made in the first rehearing entry to the order approving the stipulation. On
remand, the commission is required to thoroughly explain its canclusion that the
modifications on rehearing are reasonable and identify the evidence it considered to
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I% support its findings." Ohio Consumers' Counsel a. Pub. Util. Comm., 111 Ohio St.3d 300, at
para. 35-36.

Specifically, the court identified three areas about which it was concerned. The first
topic to be supported was the "co+n+Y++s.4ion's approval of the infrastructure-maintenance
fund as a component" of the RSP. The court was particularly concerned about whether
that item was a cost component or a surcharge. Ohio Consumers' Counsel v. Pub. Lltil.
Comm., 111 Ohio St.3d 300, at para. 29-30. Second, the court was troubled about the
Commission's setting of a"baseline" for calculating various of the components, thereby
presetting charges for certain years without record evidence. Ohio Consumers' Counsel v.
Pub. 1ltil. Comm., 111 Ohio St.3d 300, at para. 31. Finally, the court pointed out the lack of
clarity about the impact of the various modifications relating to the level of charges that
cannot be avoided by those customers who obtain their generation service from a
competitive supplier. Ohio Consumers' Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, at
para. 32-33.

The court's directive is no longer expressly applicable, as we have now found that
the stipulation should not have been adopted. As a result of that finding, changes made to
the opinion and order are moot la Without a stipulation to consider, we are compelled to
consider Duke's RSP application, as filed on January 26, 2004, and subsequently modified
by Duke prior to the initial hearing in these proceedings. ([Tluke's] Piling in Response to
the Request of the Public Utilities Commission of Ohfo to File a Rate Stabilization Plan [RSP
application], January 26, 2004; Duke Ex. 11, at 3-5.) We wiil review the reasonableness of
the RSP application in light of the record evidence developed both in the initial hearing and
in the hearing on remand, recognizing, also, that certain aspects of the RSP that was
approved in these proceedings have already been implemented. We note, in this regard,
that the initial hearing considered support for the competitive market option filed by Duke,
the RSP filed and modified by Duke, and the proposed but now rejected stipulation.

(b) Legal Standard for Adoption of RSP _

In adopting SB 3, the legislature set forth the policy of the state of Ohio with regard
to competitive retail electric service. That policy indudes matters such as ensuring the
availability of reasonably priced electric service, ensuring the avaitability of retail electric
services that provide appropriate options to consumers, enmuraging innovatfon and
market access for oost-effective service, promoting effective customer choice, ensuring
effective competition, and protecting consumers against unreasonable market deficiencies
and market power. The Supreme Court of Ohio has, recently, emphasized the importance
of ensuring that these policy objectives are considered. See Elyria Foundry Co. v. Pub. Util.
Comm (2007), 114 Ohio St.3d 305. Ohio law specifically requires each electric distribution
utility, such as Duke, to "provide consumers, on a comparable and nortdisa^natory basis

10 The approach we will take in this order on remand wfll, nevertheless, serve as a eomplete respanee to ihe
murt's request for support for the dun8ea made on ie6earing.
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within ita certified territory, a market-based standard service offer of aIl competitive retail
electric services necessary to maintain essential electric service to oonsumers, including a
firm supply of electric generation service." Section 4928.14(A), Revised Code. Section
4928.14(8), Revised Code, provides that, "[a]fter its market development period, each
electric distribution utility also shall offer customers within its certified territory an option
to purchase competitive retail electric service the price of which is determined through a
competitive bidding process." Therefore, we will be reviewing ihilce s proposal to ensure
these policies and requirements are met.

(c) Consideration of RSP Pr osal

Duke's proposed RSP is comprised of two major components: an avoidable, or cost-
to-compare, component and an unavoidable, or provider-of-last-resort (POLR), component.
We will review each of these components and then consider other terms in the proposal.
Finally, we will evaluate whether the proposal, overall, meets the statutory requirements.

(1) RSP PronosaL• Generation Chargg

Under the terms of the original application, the generation charge, through 2008,
was proposed to be equal to the unbundled generation charge (or "big G"), reduced by the
RTC, resulting in what has been known as "little g." (Duke RSP application at 17.) Duke's
modifications to its application altered the generation charge in two ways. First, the
generation charge was reduced by 15 percent, creating a portion of the POLR charge
(designated as the rate stabilization charge, or RSC) out of that reduction. Thus, the
generation charge became 85 percent of little g. Second, Duke added a tracker element, to
adjust the generation charge by the incremental cost of fuel and economy purchased
power, excluding emission allowances. This fuel and purchased power tracker was
originally to be calculated on the basis of projected native load fuel cost and projected retail
sales volumes, as compared with a baseline of the fuel rate frozen on October 6, 1999.
([Duke] Ex. 11, at 4,7-8.) C7CC witness Pultz agreed that "increases in the cost of fuel and
purchased power costs should be recovered through a bypassable charge." (OCC Ex. 3A,
at 15.)

We find that little g is a reasonable base for setting the market price of generation,
l.ittle g was the generation charge prior to the unbundling of electric services, less the
statutorily required regulatory transition charges. Hence, it is a logical starting point for a
market rate. Because the omitted 15 pereent of little g is proposed to become a PdLR
charge, we will discuss the question of whether the generation charge should be 85 percent
or 100 percent of little g, below, as part of our discuesion of the proposed POLR
oc)mponent.

We also find, based on the evidence of record in these proceedings, the fuel and
economy purchased power tracker to be reasonable as a part of the market-based charge
for generation, with certain modifications to Duke's proposal, as will be discussed below.
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The embedded cost of generation that was unbundled, pursuant to SB 3, ahvady induded
the cost of fuel and purchased power. ([Duke] Ex. 11, at 9.) The most recent determination
of such costs was made in In the Matter of the Regulation of the Electric Fuel Compoment
Contained Within the Rate Schedules of Cincinnati Gas & Electric Company and Related Matters,
Case No. 99-103-EL-EFC. Therefore, the baseline for the incremental costs to be inctuded in
the fuel and economy purchased power tracker was reasonabiy proposed as the amount of
such costs allowed in that case. (See [Duke] Ex.11, at 8.)

In the application, the fuel and economy purchased power tracker was proposed not
to include the cost of emission allowances. The now-rejected stipulation also proposed a
tracker, designated there as the FPP, that similarly collected incremental fuel and economy
purchased power costs. Through the process of these proceedings and during the
pendency of the supreme court's review, the FPP was put into place and was the subject of
evidentiary audit proceedings before this.Commission. In the first such proceeding, the
Conunission adopted a stipulation detailing numerous aspects of the FPP's calculation,
including the allocation of EPA-allotted zero-cost S02 emission allowances and the promise
that neither NOx emission allowance costs nor NOx emission allowance transaction
benefits would be included in the FPP through the end of 2008. In the Matter of the
Regulation of the Fuel and Economy Purchased Power Component of The Cincinnati Gas & Electric
Company's Market-Based Sta►adard Seraice Offer, Case No. 05-806-EL-UNC, Opinion and
Order (February 6, 2006), at 4-5. That stipulation was not opposed by any party and no
application for rehearing was filed with regard to the opinion and order that adopted it.
We now find that, on the basis that the fuel and economy purchased power tracker in
Duke's proposal is analogous to the FPP in the previously approved RSP, the matters
approved in Case No. 05-806-EL-UNC should remain in effect. Therefore, Duke's
proposed fuel and economy purchased power tracker calculation should be modiffed to
parallel that of the FPP.

(2) RSP Pronosal: Provlder of Last Resort Chargg

The POLR component is proposed by Duke to be a charge that includes costs that
Duke determined are necessary for it to "maintain a reliable generation supply and to
fulfill its statutory POLR obligation," with annual increases capped at 10 percent of little g,
calculated cumulatively. It proposed including in this component taxes, fuel,
environmental eosts, purchased power, transmission congestiorn, homeland security, and
reserve capacity. In its modifications, it proposed removing fuel and purchased power
from the POLR component and making those items the subject of a separate tracker. In
addition, it proposed to charge a fixed RSC equal to 15 percent of little g. (Duke RSP
application at 17-18; [Duke] Ez. 11, at 3, 9-10.) Duke's witness Steffen testified that the.
POLR charge should be unavoidable, on the ground that "all consumers, including those
who switch to a CRES provider, benefit from [Duke's] POLR obligation ..."([Duke] Ex.
11, at 11.)

ooooss
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The Supreme Court of Ohio has approved the concept of an unavoidable charge to
recover, for an electric distribution utility, the costs of providing POLR services.
Constellation NewEnergy, Inc. v. Pub. lltil. Comm. (2004), 104 Ohio St.3d 530, at para. 36-40.

However, the court has also specifically directed us to consider carefully the nature of the
costs being collected through POLR charges. "We point out that while we have affirmed
the commission's order with regard to the POLR costs in this and previous cases, the
commission should carefully consider what costs it is attributing as costs incurred as part

of an electric-distribution utility's POLR obligations." Ohio Consumers' Counsel v. Pub. LItiL

Comm. (2007), 114 Ohio St.3d 340, at para. 26. Therefore, in compliance with the court's
directive, we will evaluate each of the elements of Duke's proposed POLR rider to
determine whether it is a legitimate POLR charge.

a. Reserve Margin Costs

Duke proposed that its POLR rider would include a component for reserve margin

costs. ([Duke] Ex. 11, at 10.) Duke's witness Steffen explained that this component would
recover for the reserve margin that Duke maintains for all load and for the call options that
it maintains to cover switched load. He noted that factors affecting these costs include "the
outstanding load, existing capacity, market conomtration, credit risks, and regulatory
risks." Duke intended, he testified, to purchase call options to cover some or all of the
switched load and that this component would recover those out-of-pocket costs. The initial
POLR charge included no costs for call options. The planned 17-peroVrtt reserve margin for
all load was described by him as being "based on the annualized capital cost of
constructing a peaking unit." ([Duke] Ex. 11, at 15.) The initial POLR charge calculations

allowed for the recovery of $52,898,560 for the projected cost of a peaking unit. ([Uuke] Ex.
11, at attachment JPS-7.)

Although the stipulation in these proceedings has now been rejeded, a componertt
that was designed to recover analogous costs, the system reliability tracker or SRT, has
been implemented since the approval of Duke's RSP. In order to assist with our analysis of
the application, we will describe the stipulation's provisions in this area. The stipulation
provided for the recovery of the cost of nutintaining adequate capacity reserves, as a part of
what was designated the annually adjusted component (AAC) of the POLR charge.

(Stipulation, May 19, 2004, at para. 3.) The exact same attachment was a part of the
stipulation, detailing Mr. Steffen's calculation, as was a part of Mr. Steffen's direct
testimony filed a month earlier. Thus, the stipulation stlll proposed to calculate the
reserves on the basis of the cost of constructing a peaking unit. (Stipulation, Ntey 19, 2004,
at Ex. 1.) However, in the stipulation there is no mention of adding out-of-pocket costs of
call options to the peaker eost 11

li We note that, on xemand, Mr. Steffen neveitheless tesUfie<1 ttwt caD option costs were uwluded as a part
of the stipulated AAC's ieserve margin pricing component. Duke Rem. Bx. 3, at 21.
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The modifications to the stipulation, proposed by Duke on rehearing, moved the
cost of the reserve margin into two newly designated components: the SRT and the
infrastructure maintenance fund, or IbiF, the latter of which is discussed below. This
carving up of the AAC was discussed in the hearing on remand. The modifications,
Mr. Steffen explained, "carved out several of the underlying cost and pricing factors
previously embedded elsewhere in the Stipulated AAC, and included them as separately
named POLR components or trackers. These carved out components became the IIvff and
the SRT." (Duke Rem. Ex. 3, at 16.) He testified further as to the new method of calculating
reserve costs that was proposed in the modifications suggested in the application for
rehearing. "In contrast to the fixed reserve margin amount proposed in the Stipulated
AAC, the SRT is a mecharrism of pure cost recovery of maintaining necessary capacity
reserves (15% planning reserve for switched and non-switched load), and is subject to an
annual review and true-up." (Duke Rem. Ex. 3, at 22.) It was noted, by many parties, that
this actual-cost method of calculating the cost of reserves resulted in a much lower charge
than the peaker unit cost methodology that had been proposed in Duke's application and
in the stipulation. (See, for example, OCC re= brief at 18-20; OCC Rem Ex. 1, at 31-32, 46,
48.)

CCC's witness Pultz discussed recovery for reserve margin costs. Mr. Pultz argued
that shopping customers "should not have to pay both the power supplier and jDuke] for
the same service." Therefore, he concluded, "any capacity reserves should . .. be included
in a rider that could be modified as transmission arrangements change." (OCC Ex. 3A, at
17.)

The SRT calculation and avoidability were considered by this Commission in In the
Matter of the Application of The Cincinnati Gas & Electric Company to Adjust and Set its System
Reliability Tracker Market Priee, Case No. 05-724-EL-UNC, Opinion and Order
(November 22, 2005). In that case, we adopted an unopposed stipulation, in an order that
was not subjected to an application for rehearing. We agreed, there, that the SRT should be
avoidable by any nonresidential customer that signs a contract or provides a release
agreeing to remain off Duke's standard service offer through 2008 and to return to Duke's
servioe, if at all, at the higher of the RSP price or the hourly, locational marginal pricing
market price. We also agreed, based on that stipulation, to several aspects of calculation of
the SRT and our subsequent review of the SRT charges.

We find, based on the evidence of record in these proceedfags and precedent from
the supreme court, that the collection of costs of maintaining a reseve margin is
appropriate for collection through a POLR rider. ([Uuke] Ex. 11, at 14-16.) See Constellation
NewEnergy, Inc. n. Pub. i.Etit. Comm. (2004),104 Ohio St.3d 530, at para. 40. We find, further,
that the methodology approved for the SRT, and the avoidability also approved for the
SRT, should be continued. This was reviewed by us as a POLR charge and was found
reasonable. We continue to believe that Duke will not incur POLR costs with regard to a
nonresidential customer that has committed not to avail itself of Duke's POLR services.
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Therefore, such customers should avoid participation in the POLR reimbursement
methodology. In addition, the approved methodology specifically allows the charge to be
adjusted and reconciled quarterly, thus minimizing the magnitude of any changes to be
absorbed by customers. Finally, the stipulation in the SRT case specifically provides for
SRT transaction.s to be audited by us. This provision allows us to ensure, on an ongoing
basis, that costs being passed through the SRT rider are appropriate for inclusion in a POLR
charge.

b. OtherEpecified Costs

In addition to reserve margin, Duke's application, as modified, proposed that the
RSP's POLR component would include incremental costs for homeland security,

environmental compliance, emission allowances, and taxes. ([Duke] application at 17;
Duke Ex. 11, at 10.) We will, at this point, review Duke's description of these factors and
then discuss the reasonableness of recovery of these items through a POLR cha.rge.

Taking them in the order fisted by Duke, homeland security is first. Duke's witness
described this component as being "designed to recover the revenue requirement on net
capital expenditures and related O&M expenses associated with security improvements
required for homeland security purposes. Only the revenue requirement associated with
costs in excess of those incurred in year 2000 will be recovereci." He provided examples of
the items for which expenditures might be incurred, such as information technology

security, additional security guards, and monitoring hardware. ([Duke] Fx.11, at 13.)

In the environmental complEance and emission allowance areas, Mr. Steffen testified
that the POLR charge was "designed to recover the revenue requirement associated with
capital expenditures, net of accumulated depreciation, incurred to comply with existing
and future envirorunental requirements, including the cost of emission allowances" and
incremental operation and maintenance expenses. He also noted that the emissfon
allowance costs would "be netted against the revenue recovered via the emission
allowance component of the frozen EFC rate:" The baseline for this calculation is the year
2000. ([Duke] Ex. 11, at 12-13.)

The tax aspect of the proposed PaI.,R charge was "designed to recover any
incremental expense [Duke] might incur as a result of significant ehanges in tax legislation.
This includes federal, state and local taxes on income, property, payroll or any other taxes
that are levied on [Duke]:' ([Duke] Ex.11, at 14.)

With regard to the calculation of the amounts of this charge, there must be a baseliae
against which to compare Duke's expenditures. To the extent that costs covered by the
AAC are already being recovered by Duke, those same costs should not be reaovered
again. Following enactment of SB 3, requiring the unbundling of electric services, the
Commission approved Duke's transition plan, unbundling those services on the basis of
Duke's financial records as of December 31, 2000. In the Matter of the Application ojThe

O0M84



03-93-EL-ATA et al.

Cincinnati Gas & Electric Company fur Approval of its Electric Tronsition Plan, Approval of Tarif f'

Changes and New Tariffs, Authority to Modify Current Accounting Procedures, and Approval to

Transfer its Generating Assets to an Exempt Wholesale Generator, Case No. 99-1658, et seq.

Thus, any generation-related expenditures prior to that date would already be included in
little g. We find that it is reasonable to allow Duke to collect for expenditures it makes in
these areas, where those expenditures are greater than the levels approved in its last rate
case prior to unbundling. Therefore, we find that, in all three situations (homeland
security, environmental compliance, and taxes), calculations of incremental expenditures
shall be based on changes in costs after December 31, 2000.

One further point must be made with regard to calculation of the amount of this
proposed charge. As in the case of some of the other components of Duke's proposed RSP,
these portions of the POLR charge must be reviewed in the light of not only the application
and testimony on record but, also, the events that have transpired since the application was

filed and the decisions made by thie Commission in related proceedings. Duke's proposed
modifications to the stipulation moved the emission allowance costs to the FPI', as
discussed above. Also as discussed above, a stipulation relating to the FPP further adjusted
the recovery of emission allowance costs. As we noted, that stipulation was adopted by us
without objection and should remain in effect. Thus, we will follow the terms of that
stipulation with regard to treatment of emission allowance costs.

In determining whether the costs of environmmtal compliance, homeland security,
and taxes should be recoverable through a POLR rider that is charged to all customers, we
must follow the direction provided in recent decisions by the Supreme Court of Ohio. The
Dayton Power & Light Company's (DP&L) rate stabilization plan includes an
environmental investment rider that was intended to allow that company to recover
environmental plant investments and incremental operations and maintenance,
depreciation, and tax costs. The Commission, in fi„t1,crance of the goal of promoting
competition, required that rider to be avoidable by shopping customers, thereby increasing
the price to compare. The supreme court did not disagree with that conclusion. Ohio

Consumers' Counsel v. Pub. Llffl. Comm. (2007),114 Ohio St.3d 340.

We find that Duke's proposed POLR charge should be considered in an analogous
manner. Here, the environmental complience aspect of the PC'1LR charge is comparable to
DP&L's environmental investment rider. It is directly related to the generation of
elechicity. We note the testimony of witnesses for ConsteIlatian, who explained that
environmental compliance costs, as well as other gerteration-related costs such as security
and taxes, should not be a part of a POLR charge, as generatlon sold by CRES providers
must also comply with environmental requirements and, so, the price of that generation
includes recovery of environmental compliance costs. As a resttlt, it argues, inclusion of
environmental compHance costs in POLK charge would result In shoppers paying for this
category of expenses twice. (OMG Ex. 14, at 6; OMG Ex. 11, at 8-9.) OCC's witrtess Pttltz
agreed. (OCC Ex. 3A, at 18-20. See also OMG brief, at 15-19.) We agree. Therefo2e, and In
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order to continue encouraging the development of the competitive market for generation,
we find that the environmental compliance, tax, and homeland security aspects of Duke's
proposed POLR charge should be avoidable and, thus, not part of a POLR charge. This
change will have the effect of increasing the price to compare over what it would have been
under Duke's application and, thus, increasing the ability of CRES providers to market
their services. The emission allowances that Duke proposed to recover through a POLR
charge will be, as discussed above, treated as provided in the FPP-related stipulation
previously adopted by this Commission.

c. Rate Stabilization Charge

As noted above, the proposed RSC would equal 15 percent of little g and would be
charged to all consu.mers, regardless of who provides their generation services. In order to
determine whether this is actually a charge for POLR services, as it is described by Duke in
its amended application, we note that non-shopping customers would pay, for their
generation, only 85 percent of little g. Duke would recover the bther 15 percent of the cost
of the generation that is provided to nonshoppers through the payment of the RSC.
Clearly, payment of the RSC is a portion of their payment for the embedded cost of
generation. Therefore, we oonclude that the RSC should not be allowed as a portion of
Duke's POLR charge. However, that does not mean that the portion of little g that would
be recovered through the RSC should not be paid by nonshoppers. That 15 percent of little
g was, before unbundling, a legitimate charge for generation. Therefore, we also eonclude
that the generation charge should be increased from 85 percent of little g to 100 percentof
little g as it was in Duke's original application.

d. POLR Risk Costs

We recognize that identifiable and spec3fically calculable costs may not be the only
costs that are incurred by Duke in its standing ready to serve shopping customers.
Mr. Steffen noted that there is a risk to Duke inherent in the provision of POLR service.
([Duke] Ex. 11, at 10.) This has also been recognized by the supreme court. Ohio
Consumers' Counsel v. Pub. Util. Comm. (2047),114 Ohio St.3d 340, at pam.18.

Under the teruns of Duke's application, POLR service risk would have been
recovered by making the RSC unavoidable or only partially avoidable. We have found that
this is an inappropriate methodology. However, that does not mean that such risk does not
exist. In the remand hearing, considering support for the elements of the now-reJec6ed
stipulation, Mr. Steffen explained that the IIvtF (which equaled a percentage of little g) was
a non-cost based charge that is "the way [Duke] proposed to calculate an acceptable dollar
figure to compensate [Duke] for the first cal! dedication of generating assets and the
opportunity costs of not simply selling its generation into the market at potentially higher
prices." (Duke Rem. Ex. 3, at 26.) Similarly, he also testified that the "I11IF is not tied
directly to a specific out of pocket expense and it is not a pass throagh of actual tracked
costs. It is a component of the formula for calculating the total market price [Duke] is
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offering and is willing to accept in order to supply consumers and to support its POLR
risks and obligations." (Duke Rem. Ex. 3, at 25.)12 We read this explanation as a statement
that the IMF was, in the modified stipulation, an element that was designed to compensate
Duke for the pricing risk of providing POLR service. While we are not now considering the
modified stipulation, we are considering the reasonableness of Duke's application. As it no
longer inciudes an element that would compensate Duke for this risk, we will now
consider the parties' arguments on the RvIF issue, to determine whether an analogous
charge would be an appropriate charge for this purpose.

OCC disputes that the IIviF was carved out of the stipulated AAC and priced within
the original AAC amount. Mr. Talbot, on behalf of OCC, daimed that the IMA was, simply,
a new charge, not a part of the stipulated AAC. (OCC Rem Ex. 1, at 48.) OCC believes that
the AAC should be seen as compensation for existing capacity, along with little g. (OCC
remand brief at 17.) It is not, according to OCC, justified on the basis of risk, reliability, or
opportwuty cost. (OCC remand brief at 21-23.)

OCC also argues against the IlVIF on the basis of dollar values assigned to various
components. It points out, first, that the combination of the 1MF and SRT is only less than
the stipulated reserve margin amount in 2005 and 2006. The total, once the IIv1F inarased
in 2007, would be greater in subsequent years, OCC explains. (OCC Rem Ex. 1, at 48; OCC
remand brief at 23.) Second, OCC points out that the original reserve margin estimate,
against which the IMP is compared by Duke, was too high. It notes that the cost of
acquiring existing capacity in the market, which is the basis for the SRT that Duke says was
carved out of the original reserve margin, is far less than the cost of building a new peaking
unit, which was the basis for the stipulated reserve margin. Therefore, according to OCC,

the SRT and the IIvIF only fall within the original estimate because that estimate was too
high. (OCC remand brief at 17-20; OCC remand reply at 14-15.)

OMG contends that the IIvIF is a POLR charge and that POLR charges are, by
definition, noncompetitive and therefore must be cost justified. OMG suggests that the cost
justification of the IIviF is unconvincing. At most, OMG believes, the IIvIP could be an
"energy charge" and, thus, avoidable. (OMG remand brief at 21-25.)

We are tasked, under Chapter 4928 of the Revised Code, with approving generation
charges that are market based and consistent with the state poliry set forth in this chapter.
Although, in some instances, eosts or changes in costs may serve as proxies for reasonable
market valuations or changes in such valuations, this Is not the same as establishing prices

12 By Itself, a company's testimony that a price is "acceptable" as part of a standard service offer might not
provide a sufficient basis to estabtish that the standard service offer producee r+taeaably priced retail
electric service. In thie 3netanoe, as we will discuss below, we also have conaideied Duke'e bestimmy
comparing its RSP price to market priaes and have found that a standard service offer that includps a
charge for neoovery of pricing risk woald be reasonably priord.
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based on costs. Similarly, a market-based standard service offer price is not the same as a
deregulated price. Standard service offers remain subject to Commission jurisdiction
under Chapter 4928 of the Revised Code. And, standard service offers must be consistent
with state policy under Section 4928.02, Revised Code. Elyria Foundry Co. v. Pub. i.Itil.
Comrn. (2007), 114 Ohio St. 3d 305. Thus, while a standard service offer price need not
reflect the sum of specific cost components, the result must produce reasonably priced
retail electric service, avoid anticompetitive subsidies flowing from noncompetitive to
competitive services, be consistent with protecting consumers from market deficiencies and
market power, and meet other statutory requirements. Duke's original application for an
RSP addressed risk recovery through the RSC, thereby recovering such costs from
shoppers. Duke had proposed that the 1MP Charge would equal six percent of little g
during 2007 and 2008. We find that the terms proposed by Duke for the 11v417, the rationale
for which was supported on remand, are reasonable for determination of a market-based
charge to compensate for the pricing risk incurred by Duke in its provision of statutory
POLR service. Recognizing that this component is not cost-based, we note that it is not
necessary, under Section 4928.14, Revised Code, for components of a market price to be
based on cost.

The next issue relates to the avoidability of a risk recovery rider. Duke noted that
"[a]ll consumers in [Duke's] certified territory benefit by having first call on [Duke's]
physical generating capacity at a price oertain." (Duke remand reply at 18.) Duke aLso
asserts that the Supreme Court of Ohio has found POLR service to be a part of the market-
based standard service, making market-based pricing appropriate. (Duke remand reply at
18-19.) Duke's witness Steffen testified regarding increased avoidability resulting in
stimulation of the market. (Duke Rem. Ex. 3, at 30; Duke's remand brief at 15.)

OCC, in discussing the previously approved I1VfP, asserts that the IMF ahould be
fuIIy avoidable, arguing that "even an appanently small non-bypassable charge can
threaten a large percentage of competitive retailers' profit margins - margins that can be
very small." (OCC remand brief at 66, citing Re.m. Tr. II at 84-85.} Alternatively, OCC
suggests that "termination" of the IMF would "remove a barrier to competitive entry...."
(OCC remand brief at 66.)

OMG also argues in favor of avoidability of the IMF. OMG, on the other hand, says
that the IlvIF, as a POLR charge, is either an unavoidable distribution charge that may be
cost-based or a generation charge that must be avoidable. (OMG remand brief at 22) OMG
remand reply at 15. Accord, Dominion remand reply at 3.)

Ohio law speciffcally referenoes a utitity's standard service offer serving as a default,
or POLR, service for shopping customers. Section 4928.14(C), Revised Code. Thus, it is
clear that POLR service is a legally mandated generation function of Duke, as the
distribution utiiity in its certified territory. See Ohio Consumers' Counsel v. Pub. Utii. Comm.
(2007), 114 Ohio St.3d 340, at para. 24. Thus, while POLR service and, he.nce, the risk
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recovery rider, must be provided at a market price, it is reasonable that it also be
unavoidable by any customer who may use that P'QLR service. (See Duke remand reply at
28.) However, we also find that a nonresidential customer who agrees that it will remain
off Duke's service and that it will not avail itself of Duke's POLR service does not, by
definition, cause Duke to incur any risk. Therefore, the risk recovery rider must be
avoidable by nonresidential shoppers who agree to remain off the RSP, on the same terms
as the SRT. On the other hand, the risk recovery rider must be unavoidable with regard to
nonresidential shoppers who have not agreed to remain off the RSP and with regard to all
residential shoppers.

(3) RSP Proposal: Other Provision¢ ,

The application filed by Duke also contained certain other provisions that we will,
here, review.

The first paragraph ended the MDP for aLl customer classes on December 31, 2004.
In actuality, the MDP ended for nonresidential customers on that date but continued
through December 31, 2005, for residential customers. Similarly, the second paragraph
addressed the termination of shopping credits. The resolution of these issues, now having
already transpired, will not be further addressed.

In the fourth paragraph, Duke proposed that,the RTC would continue through 2010.
Also, in the sixth paragraph, Duke offered to maintain the five percent generation rate
decrease for residential customers. These matters were discussed in detail in the opinion
and order in these proceedings. We adopt that discussion for present purposes. We also
find that termination of the RTC at the end of 2008, and termination of the five percent
discount for residential customers will further encourage the development of competition.
Termination of the RTC at the same time as the RSP will allow development of a post-RSP
plan in its entirety. Elimination of the five-percent discount will increase the price-to-
compare and, thus assist competitors.

In the seventh paragraph, Duke agreed to maintain the generation price of little g
through 2008. We agree.

In the eighth paragraph, Duke proposed to defer certain FERC-approved
transmission costs for subsequent recovery in its next distribution base rate case. We
approved a similar provisfon in the stipulation and, in Duke's subsequent distribution rate,
this issue was also addressed. In the Matter of the Application of The Cincinnati Gas & Electric
Companyfor an Increase in Electric Distribution Rates, Case No. 05-59-EL-AIIL We will adopt
the outcome that we reached in that rate case as appropriate here.

The ninth paragraph of Duke's proposal addressed shopping customers' return to
Duke's generation service. This topic was specifically addressed by us in a post-hearfng
process, prior to appeal. In our order on rehearing, issued on April 13, 2005, we
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detennined a specific return-pricing methodology to be used. We adopt that conclusion
here, as a modification of Duke's proposal. We find that the outcome we previously
ordered is fair to customers and to Duke, and wilt result in market-based pricing and price
transparency.

The tenth paragraph addresses the planned filing of a transrnission and distribution
base rate case. In the eleventh paragraph, Duke proposed a capital investment reliability
rider to recover costs associated with capital investments in its distribution system. It
similarly proposed a transmission cost order to recover changes in certain transmission
costs. As a distribution base rate case has been filed and decided, and its stipulated
outcome addressed similar issues, these provisions are moot. In the Matter of the Application

of The Cincinnati Gas & Electric Company for an Increuse in Electric Dislribution Rates, Case No.

05-59-EL-AIR.

Paragraph 12 of the application dealt with the continuation of energy efficiency
program funding, the filing of a demand side management cost rider, and the commitment
of funds toward economic development in its territory. On January 24, 2006, Duke filed
applications to implement ten electric and natural gas DSM programs for residential,
commercial, and industrial consumers, as well as a research DSM program.13 On June 14,
2007, a stipulation was filed in those proceedings, signed by Duke, Commission staff, OEG,
OCC, and Kroger. The stipulation was approved by the Commission on July 11, 2007.
Pursuant to the stipulation, Duke will recover the costs of the DSM programs through DSM
cost recovery riders applicable to residential electric and gas sales and nonresidential
electric sales. On July 20 and 30, 2007, Duke filed its DSM tariff, effective July 31, 2007.
Therefore, this provision is moot.

In paragraph 13, Duke proposed the use of a competitive bidding process to test the
generation price. A competitive bidding option is critical under the terms of Ohio law.
Section 2938.14(B), Revised Code. The supreme court upheld a similar process in its review

of our opinion and order in these proceedings. Ohio Consumers' Counsel v. Pub. iltil. Comm.
(2007), 114 Ohio St.3d 340, at para. 56. Therefore, we see no reason to deviate from the
approach we previously approved.

Finally, in paragraph 14, Duke made certain proposals related to corporate
separation and the transfer of generating facdlities. Our resolution of this issue was also
upheld by the court. Ohio Consumers' Counsel v. Pub. UttT. Comm. (2007),114 Ohio St.3d 340,

13 In the Matter of the Appiicatian for Reconery of Costs, Lost Margin and Performance IncentioeAssociQfed with the
Implementatinn of Etechic Iteetdential DeneanA Side Mattagereent Prog ►arns by the Cincinnatli Gas & E7ettdc
Compatxy, Case No. 0(r91-E[rUNC; In the Mattn of the Appllcation for' Recovery of Costs, Lost Margin and
Perfvrmance Incentive Aseocutted toith the Impkmentatbn of Elactric Nort-Rierdential Demand Side Management
P.ograms by tha Cincinnati Gw & F7actrlo Comyanty, Cax Nw 06-92-HL-UNC; In tbe lNatter of the Appltcation
for Recoaery of Coses. Lust Margin and Perfornwoe Inceptkn Associated with fhe Inqrkmentatioa ofNattaal Gas
i7emand Side Managenrettt Prvgrams By the Cincinnati Gw & Ehchic Comysay, Case No. 06-93{',A-UNC.

0U00f)p



03-933EL-ATA et al.

at para. 71, 76. In the opinion and order in these prooeedings, we found that, in order for
Duke to provide stable prices, it was imperative that Duke retain its generating assets. We
noted that there was no evidence presented that would support an argument that Duke or
any Duke affiliate would have an undue advantage as a result of not structurally
separating. Therefore, Duke's corporate separation plan shall be amended to require it to
retain its generating assets during the RSP.

(4) RSP Proposal: Statutory Compliance

Ohio law requires Duke to "provide customers, on a comparable and
nondiscriminatory basis within its certified territory, a market-based startdard service offer
of all competitive retail electric services necessary to maintain essential service to
consumers, including a firm supply of electric generation service." Section 4928.14(A),
Revised Code.14 Thus, in order for us to approve Duke's RSP proposal, we must be able to
find that the proposal provides comparable and nondiscriminatory service and that all
aspects necessary to maintain electric generation service are available on a market basis,
including firsn supply.

In his testimony at the original hearing in these proceedings, Duke's witness Judah
Rose testified that the proposed RSP price to compare is competitive. In reaching that
conclusion, Mr. Rose compared the RSP price to compare with the price under Duke's
proposed competitive market option and, also, to generation rates for other Ohio utilities
and actual rates of certain CRE.S providers. He also noted the ability of the Commission to
test the market to ensure that generation rates under the RSP are not significantly different.
([Duke] Ex. 7, at 4147.) See also Ohio Consumers' Counsel n. Pub. Util. Comm. (2007), 114
Ohio St.3d 340, at para. 41. We also note that Mr. Rose updated his market evaluation for
purposes of the hearing on remand, finding that it remained within the range of market
prices today. (Duke Rem. Ex. 2, at 2-13.) (See also OEG remand reply brief at 12.) On the
basis of his evaluation, Mr. Rose confirmed, at the remand hearing, that current market
prices were 28 percent higher than the RSP price. (Rem. Tr. I at 81.) Further, the supreme
court refused to overturn our original conclusion that the RSP was a market-based rate,
noting that our modiflcationa on rehearing had been structured to promote competition.
Ohio Consumers' Counset v. Pub. Util. Comm. (2007), 114 Ohio St.3d 340, at para. 44; Opinion
and Order at p 26. The situation is similar here, as our order requires modifications to
Duke's RSP that will further increase avoidability of price components by shoppers.

14 In addition, Duke is required to provide customers the option to purchase conipetitive rntait electrtc
service, the price of which is de6ermined thcvugh a competitive bid, provided that the Coanmia®on may
determine that such a prooesa ie not required if other means to aaeoanplieh generally the same option for
customere Is readily avaitable tn the market and a reaaonable nmeens for cuetarner participatian ts
developed. Section 2918.14(B), Revised Code. The alternative to a competitive bid proceea approved here
is unchanged from that reviewed and approved by the coutt. We do not believe that changea in cuetonuer
shopping penxntagea since the time of the appHcatian ahould affect the legalfty of the plan The
caanpetitive bidding albernative ruill therefore, not be diacuseed ittrther.
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As we have previously stated, we support parkies' efforts to stabilize prices to
provide additional time for competitive electric markets to grow. In the Matter of the

Continuation of the Rate Freeze and Extension of the Market Deaelopment Period of The Dayton

Power and Light Company, Case No. 02-2779-EL-ATA, Opinion and Order (September 2,
2003, at 29.) We would point out, as we did in our opinion and order, that Section 4928.14,
Revised Code, allows us flexibility in approving methods for determining market-based
rates for standard service offers. As incisively discussed by staff's economist, Richard
Calwan, we have three control mechanisms. We can adjust the level of the price charges,
we can order certain components of the price to be avoidable, and we can require the price
to be adjusted on various schedules and bases. On the basis of the evidence presented in
the original record in these proceedings and that presented on remand, we find that the
design of the RSP, as it was originally proposed by Duke and modified both by Duke and
in this order on remand, achieves a proper balance in the determination of market-based
rates_ (See Staff Rem. Ex. 1, passim.)

We find that basing the generation rate on little g, with adders to reflect changes in
certain costs and with the provision of a POLR charge based on the cost of maintaining
necessary capacity reserves, where it can be monitored for continued reflection of market
rates, and a pricing risk recovery rider, is market based. We also find that nothing about
this RSP, as we are approving it today, is discriminatory or noncomparable. Further, we
find that Duke's proposed RSP, as modified by Duke and in this order on remand, does
offer all competitive retail electric services necessary to maintain essential electric service to
consumers, including a firm supply of electric generation service.

C. Associated A12plications

As previously noted, Duke filed three associated applications at the same time as the
application for approval of its market rate. Case No. 03-2079-EL-AAM, relating to deferral

of MISO costs, has been mooted by the resolution of In the Matter of the Trunsmission Rates

Contained in the Rate Schedules of The Cincinnati Gas & Electric Company and Related Matters,

Case No. 05-727-EL-t3NC, Finding and Order (October 5, 2005). Case Nos. 03-20BO-ECr
ATA and 03-2081-EL-AAM, relating to deferral and recovery of costs related to capital
investment in distribution and transmission facilities, have been mooted by the adoption of
a stipulation in In the Matter of the Application of The Cincinnati Gas & Elecfrle Company for an

Increase in Electric distribution Rates, Case No. 05-59-EL-AIR, Opinion and Order (December
21, 2005). Therefore, these three applications should be dismissed.

FINDINGS OF FACT AND CONCI.USIONS OF LAW:

(1) On September 29, 2004, the Commission issued its opinion and order
in these consolidated proceedings. Following entries on rehearing,
OCC appealed the decision to the Supreme Court of Oldo.
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(2) On November 22, 2006, the Supreme Court of Ohio issued an opinion
in Ohio Consumers' Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300,
remanding the cases back to the Commission on two grounds.

(3) On November 29, 2006, in compliance with the remand order of the
court, the attorney examiners directed Duke to discjose to OCC the
information that OCC had requested in discovery.

(4) A hearing on remand was held on March 19-21, 2007, for the purpose
of gathering such additional evidence as might be necessary to
comply with the court's remand order.

{5) Briefs and reply briefs on remand were filed on April 13, 24, 27, and
30, 2007.

(6) Motions for protective orders were filed by several parties, with
regard to numerous documents in these proceedings.

(7) Under the provisions of Sections 4905.07, 4901.12, 149.43, and
1333.61(D), Revised Code, and Rule 4901-1-24, O.A.C., the
Conunission is empowered, assuming confidentiality is consistent
with the purposes of Title 49 of the Revised Code, to issue protective
orders to keep confidential such material as we find to be a trade
secret on the bases that (a) it derives independent economic value,
actual or potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who can
obtain economic value from its disclosure or use and (b) it is the
subject of efforts that are reasonabie under the circumstances to
maintain its secrecy.

(8) Following an in camera review, the Commission finds that customer
names, account numbers, customer social security or employer
identification numbers, contract termination dates or other
termination provisions, financial consideration In each contract, price
of generation referenced in each contract, and volume of generation
covered by each contract does meet each of the two tests required for
a finding that the information is a trade secret and, in addition, that
confidential treatment of such information is consistent with the
purposes of Title 49 of the Revised Code.

(9) Redaction of trade secret information is required, by precedent and by
Rule 4901-1-24(D)(1), O.A.C., where reaction is posaable without
rendering the reniaining document incomprehensible or of little
meaning.
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(10) We find the redaction of the trade secret information is possible
without rendering the remaining documents incomprehensible or of
little meaning and should be carried out as described in our opinion.

(11) Motions by PWC to strike certain portions of pleadings should be
denied.

(12) The stipulation in these proceedings was adopted, with modifications,
by the Conunission and was never terntinated by the signatory
parties.

(13) Any side agreement entered into prior to the time the Commission
issued its opinion and order in this case is relevant to our evaluation
of the seriousness of bargatning that led to the stipulation with regard
to Duke's RSP. Any agreements that documented renegotiations of
side agreements that had been entered into prior to the issuance of the
opinion and order are irrelevant and form no part of the basis for our
opinion.

(14) $ased on provisions in the side agreements, requiring parties to
support the stipulation, and given the limited record evidence
regarding the continued presenoe and participation of the supportive
parties during negotiations, there is insufflcient evidence to support a
finding that the parties engaged in serious bargaining. Therefore, the
stipulation wi13 now be rejected.

(15) Under Section 4928.14, Revised Code, Duke is required to provide
consumers, on a comparable and nondiscriminatory basis within its
certified territory, a market-based standard service offer of all
eompetitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric
generation service.

(16) Duke's RSP, as originally proposed in its application and modified by
Duke and in this order on remand, provides consumers, on a
comparable and nondisaiminatory basis within its certi$ed territory,
a market-based standard service offer of all competitive retail electric
services necessary to maintain essential electric service to consumers,
induding a firm supply of electric generation service. The RSP
appropriately balances goals of protecting consumers from risk,
assuring Duke of some levei of financial stability, and encouraging the
development of the competitive market. Duke's RSP, as modified in
this order on remand, should be approved.
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(17) Case Nos. 03-2079-EL-AAM, 03-2080-EL-ATA, and 03-20$1-EL-AAM
are moot and should be dismissed.

(18) All arguments raised in these consolidated proceedings but not
addressed in this order on remand should be denied,

ORDER:

Itis,therefore,

ORDERED, That, regarding side agreements and documents discussing such side
agreement, customer names, account numbers, and customer social security or employer
identification numbers, contract termination date or termination provisions, financial
consideration for each contract, price or generation referenced in each contract, and volume
of generation covered by each contract shall all be deemed trade secret information and
shall be maintained on a confidential basis under protective orders for a period of eighteen
months from March 19, 2007. It is, further,

ORDERED, That information that is not a trade secret be placed in the public record
in these proceedings, as set forth in this order on remand. It is further,

ORDERED, That parties comply with redaction instructions set forth in this order on
remand. It is, further,

ORDERED, That PWC's motions to strike, filed on April 27 and June 1, 2007, be
denied. It is, further,

ORDERED, That the stipulation filed in these proceedings be rejected. It is, further,

ORDERED, That Dake's RSP, as modified by this order on remand, be approved. It
is, further,

ORDERED, That Duke file tariffs for Commission approval that reflect the terms of
this order on remand, within 45 days. It is, further,

ORDERED, That the applications in Case Nos. 03-2079-EL-AAM, 03-2080- EIrATA,
and 03-2081-EL-AAM be dismissed. It is, further,

ORDERED, That all arguments raised in these consolidated proceedings but not
addressed in this order on remand be denied. It is, further,

000005



03-93-EL-ATA et al. -45=

ORDERED, That a copy of this order on remand be served upon all parties of record.

Alan R. Schriber, Chairman

i'

Paul A. Centolella

Valerie A. Lemmie

JWK/SEF:geb

Entered in the Journal

OCf 2 4 Z00T

Renei J. Jenkins
Secretary

Ronda HartmM FQ
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Consolidated 17uke Energy Ohio, Inc., Rate
Stabilization Plan Remand and Rider
Adjustment Cases

ENTRY

I

.Case Nos. 03-93-EL-ATA
03-2079-EL-AAM
03-2081-EL-AAM
03-2080-ELrATA
05-724-EL-UNC
05-725-EL-UNC
06-1068-EL-UNC
06-1069-EL-[7NC
06-1085-EL-iJNC

The attorney examiner finds:

(1) In In the Matter of the Application of The Cincinnati Gas & Electric
Company to Modify Its Nonresidential Generation Rates to Provide for
Market-Based Standard Service Offer Pricing and to Establish an
Alternative Competitive-Bid Service Rate Option Subsequent to the Market
Devetopment Period, Case No. 03-93-EL-ATA (RSP Case), this
Commission authorized Duke Energy Ohio (DEAhio)i to establish a
rate stabilization plan and, as a part of that plan, to recover various
costs through identified riders. The Corrtmission s entry on
rehearing, inter alia, modified or created various riders, as part of the
rate stabilization plan.

(2) On appeal of that Commission decision, the Ohio Supreme Court
remanded the proceedings to the Commission, requesting, inter alia,
that the Commission provide additional record evidence and
sufficient reasoning to support the modification of its opinion and
order on rehearing. Ohio Consumers' Counsel v. Pub. CItiI. Comm., 111
Ohio St3d 300, 2006-Ohio-5789.

On November 29, 2006, the attorney examiner issued an entry,
finding "that a hearing should be held in the remanded RSP Case, in
order to obtain the record evidence required by the court."

(3)

DErOhio was formerly known as the Cincinnati Gas & Hlectric Company. In this entry, it will be refened
to as DE-Ohio, regardless of its name at the time being discuaeed. Case names, however, wi0 not be
modified.

Thie ie to certify tbat the imapes appearing are an

acaurate and compYete reproduction Of a aas® >:ile

icocor.,r_-it delivered in the regular courss o l^ina+s^

tltiahaicis^ - ,•^,^j^^ nate krocesse
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(4) On December 14, 2006, a prehearing conference was held in these
proceedings. At that conference, the examiners indicated that they
would address various issues, including the schedule for the
completion of discovery, the filing of testimony, and the date of the
hearing.

(5) Based on the discussion of the various parties at the prehearing
conference, the examiner finds that the foAowing schedule should be
established:

(a) The last date for serving written discovery requests
should be Thursday, February 22, 2007. The
parties are reminded.that discovery responses are
to be made no later than ten days after the requests
are served. (Prehearing Tr. at 34-36.)

(b) Testimony of witnesses on behalf of DE-Ohio shall
be filed no later than Wednesday, February 28,
2007.

(c) Testimony of witnesses on behalf of staff and
intervenors shall be filed no later than Friday,
March 9, 2007.

(d) Any depositions that are intended to be used in the
hearing shall be filed no later than the start of the
hearing, unless otherwise authorized by the
examiner.

(6) In order to allow for the an orderly presentation of testimony
regarding a variety of connected issues, the examiner finds that the
hearing should be structured to consider, first, the Oluo Supreme
Court's remand of the RSP Case. Following the completion of that
portion of the proceeding, the hearing wiU be recessed to allow the
parties to prepare more effectively for the next phase of the hearing.
The second portion of the hearing will address all issues relating to
Case Nos. 05-724-EL-UNC, 05-725-EL-UNC, 06-1068-EL-UNC, 06-
1069-EL-UNC, and 06-1085-EL-UNC.

(7) Therefore, the first phase of the hearing in these consolidated cases
shall commence on Monday, March 19, 2007, and the second phase
on Tuesday, ApriL 10, 2007, both at 10:00 a.m., in Hearing Room 11-
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C, at the offices of the Commission, 180 East Broad Street, Columbus,
Ohio 43215.

(8) Parties should also be aware that the schedule previously established
in certain of these consolidated cases with regard to the filing of
responses to motions will continue to apply. Specifically, in the RSP
Case, the examiner ordered as follows:

In light of the timetable in these matters, the
attorney examiner also requires that, in the event
that any motion is made in this case, any
memorandum contra shall be required to be filed
within seven days after the service of such motion,
and any reply memorandum within three days
after the service of a memorandum contra.
Paragraph (B) of Rule 4901-1-07, Ohio
Administrative Code, which permits three
additional days to take action if service is made by
maiT, will not apply.

(9)

RSP Case, Entry (February 18,2004).

The examiner also notes that, on January 2, 2007, Duke Energy Retail
Sales LLC (DERS) filed a document entitled "Duke Energy Retail
Sales Memorandum Contra to the Ohio Consumers' Counsel's
Motion to Strike Duke Energy Retail Sales Motion to Quash the Two
Subpoena Duces Tecum Filed by the OCC and Motion to Intervene
on a Limited Basis" (memorandum contra). The Office of the Ohio
Consumers' Counsel (OCC) had filed subpoenas directed at DERS,
to which DERS had filed a motion to quash. OCC had responded
with, among other things, a motion to strike that motion to quash. In
responding, on January 2, 2007, to the motion to strike, DERS stated
that "[iln the event that the Commission determines that DERS is not
permitted to advance its motion to Quash as a nonparty, DERS
moves this honorable Commission for leave to intervene in these
cases for the limited purpose of protecting the oonfidential material
sought by OCC through discovery." (Memorandum contra at 2-3.)
Later in the document, DERS specifically conditioned its
intervention on the ruling regarding its motion to quash. DERS
explained that "if the Commission denies OCC's motion to Strike
DERS's Motion to Quash, DERS need not intervene in these
proceedings." (Memorandum contra at 15.) By entry of January 2,
2007, the examiner denied OCC's motion to strike the motion to

-3-
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quash. Therefore, the examiner finds that DERS's motion to
intervene is, by its.own explicit terms, moot.

It is, therefore,

ORDERED, That the schedule for discovery, the filing of testimony and depositions,
and the hearing be established in accordance with this entry. It is, further,

ORDERED, That the parties comply with the schedule for the filing of'responses to
motions, as set forth in finding (8). It is, further,

ORDERED, That the motion to intervene by DERS be considered as moot. It is,
further,

ORDERED, That a copy of this entry be served upon all parties of record in these

proceedings.

THE PLJBLIC UTII.ITIE'S COMIvIISSION OF OHIO

&,Seb

Entered in the Joumal

Fe8 a I ZMi

Rened J. Jenkins
Secretary
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SUMMARY OF
THE COMMISSION'S OPINION AND ORDER

OF SEPTEMBER 29, 2004,
IN THE CINCINNATI GAS & ELECTRIC COMPANY

RATE STABILIZATION PLAN CASES
CASE NOS. 03-93-EL-ATA, ET AL.

Crn June 22, 1999, the Ohio General Assembly passed legislation requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (Amended Substitute Senate Bill
No. 3 of the 123id General Assembly). Pursuant to that legislation, on August 31, 2000, the
Commission issued an opinion and order approving a transition plan for The Cincinnati
Gas & Electric Company (CG&E). During the CG&E's market development plan, the
Commission anticipated that competition would develop to the level described by the
Ohio General Assembly in Senate Bill 3.

On January 10, 2003, CG&E filed an application for authority to modify its
nonresidential generation rates to provide for a competitive market option. On October 8,
2003, CG&E filed three additional, related cases requesting authority to modify certain
accounting procedures related to its participation in ivfidwest Independent Transmission
System Operator and its investment in transmission and distribution facilities, and
requesting authority to establish a capital investment rider to recover deferred
transmission and distribution costs. Subsequent to the filing of these four cases, the
Commission requested that CG&E file a rate stabilization plan. CG&E filed that plan on
January 26, 2004.

Following the filing of its rate stabilization plan, CG&E filed a stipulation signed by
it and several of the intervening parties, including staff of the Commission, FirstEnergy
Solutions Corp.; Dominion Retail, Inc.; Industrial Energy Users-Ohio; Green Mountain
Energy Company; Ohio Energy Group, Inc.; The Kroger Co.; AK Steel Corporation; Cognis
Corp.; People Working Cooperatively; Communities United For Action; and Ohio
Hospital Association. Parties that did not sign the stipulation include Ohio Consumers'
Counsel; Constellation NewEnergy Inc.; MidAmerican Energy Company; Strategic
Energy, LLC; WPS Energy Services, Inc.; Constellation Power Source, Inc.; Ohio Partners
for Affordable Energy; The Ohio Manufacturers Association; National Energy Marketers
Association; and PSEG Energy Resources & Trade LLC.

In the opinion and order, the Commission is approving the stipulation with certain
modifications, including:

â requiring Commission approval for all changes in the amount or
avoidability of the annuaIly adjustable component of the price, and
providing that the Commission, in evaluating such changes, would
consider cost savings as well as increases (see page 32),

• allowing the annually adjustable component to be avoidable
during 2005 for shopping customers (see page 32),

Tais is to o.rtiiy Ehat tL. iss448 aD9aati" ar. ao
aQaardt. q>A 00000e. r.yrodaotlou ot a oase iils
daom.at Caliwr in the rapalsr Oours. o
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^
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D eliminating the cap on the increases in the annually avoidable
component of the price (see page 32),

â increasing the percentage of nonresidential shopping customers
who may avoid paying the rate stabilization charge from 25
percent to 50 percent (see page 19),

â requiring Commission approval for all increases in the amount of
recovery of fuel and economy power purchases (see page 17),

â allowing the deferral of certain 2004 and 2005 distribntion
expenses only with regard to nonresidential consumers and not
residential consumers (see pages 34-35),

â requiring that CG&E comply with the terms of the Commissiori s
order approving the stipulation in CG&E's electric transition plan
(Case No. 99-1658-EL-ETP, et al.) such that residential consumers
pay regulatory transition charges only through 2008 and receive a
five percent discount on generation charges through 2005 (see
pages 36-37),

â requiring the calculation of the incremental cost of power, for
purposes of the price to be paid by nonresidential shopping
customers upon their return to CG&E, otn the basis of costs
incurred only by CG&E, not by its affiliates (see page 35),

â prohibiting CG&E from requiring nonresidential consumers to
waive their statutory provider of last resort rights (see page 35),

> providing that, if CG&E does not implement the stipulation as
modified, CG&E will be required to establish full corporate
separation (see page 34), and

â modifying the 90-day notice requirement regarding CRES
contracts for purposes of avoiding the rate stabilization charge (see
page 20).

This summary was prepared to provide a brief statement of the Conimission's
action in these cases. It is not part of the Commission's decision and does not supersede
the full text of the Commission's opinion and order.
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BEFORE

THE PUBLIC UTILPPIFS COMMISSION OF OHIO

In the Matter of the Application of The )
Cincinnati Gas & Electric Company to Modify )
its Nonresidential Generation Rates to )
Provide for Market-Based Standard Service )
Offer Pricing and to Establish an Alternative )
Competitive-Bid Service Rate Option Sub- )
sequent to the Market Development Perlod. )

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated with
the Midwest Independent Transmission
System Operator.

In the Matier of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investrnent in its
Electric Transmission and Distribution System
and to Establish a Capital Investment
Reliability Rider to be Effective after the
Market Development Period.

Case No. 03-93-EI rATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EL-AAM
Case No. 03-2080-EIrATA

OPINION AND ORDER
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The Commission, coming now to consider the stipulation, testimony, and other evidence
presented in these proceedings, hereby issues its opinion and order.

APPEARANCES:

Messrs. James B. Gainer, General Counsel, Paul A. Colbert, Senior Counsel, and;
John J. Finnigan, Jr., Senior Counsel, 139 East Fourth Street, P.O. Box 960, Cincinnati, Ohio
45201, on behalf of The Cincinnati Gas & Electric Company.

Jim Petro, Attorney General of the State of Ohio, Duane W. Luckey, Senior Deputy
Attorney General, by Messrs. Werner L. Margard and Thomas McNamee, Assistant
Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of
the Commission.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Mr. Jeffrey L. Small, Ms.
Ann M. Hotz, and Mr. Larry S. Sauer, Assistant Consumers' Counsels, Office of,
Consumers' Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on behalf of
residential utilityconsumers of The Cincinnati Gas & Electric Company.

Bailey Cavalieri, LLC, by Messrs. Dane Stinson and William A. Adams, One
Columbus, 10 West Broad Street, Columbus, OH 43215, and Evelyn R. Robinson, 5450
Frantz Road, Siiite 240, Dublin, Ohio 43016, on behalf of Green Mountain Energy
Company.

Vorys, Sater, Seymour & Pease LLP, by Messrs. M. Howard Petricoff, Stephen M.
Howard, W. Jonathan Airey, Jeffrey R. Becker, and William S. Newcomb, 52 East Gay
Street, PO Box 1008, Columbus, Ohio 43215, on behalf of Constellation NewEnergy, Inc.,
Constellation Power Source, Inc., MidAmerican Energy Company, Strategic Energy, LLC,
and WPS Energy Services, Inc.

McNees, Wallace & Nurick, by Mr. Samuel C. Randazzo, Ms. Lisa G. McAlister, and
Mr. Daniel Neilsen, 21 East State Street, 17'h Floor, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio.

Boehm, Kurtz & Lowry, by Messrs. Michael L. Kurtz and David F. Boehm, 36 East
Seventh Street, Suite 1510, Cincinnati, Ohio 45202, on behalf of the Ohio Energy Group,
Inc., The Kroger Co. and AK Steel Corporation.

David C. Rinebolt, Executive Director and Counsel, Post Office Box 1793, Findlay,
Ohio 45840, on behalf of Ohio Partners for Affordable Energy.

Christensen, Christensen & Devillers, b y Ms. Mary W. Christensen, 401 North Front
Street, Suite 350, Columbus, Ohio 43215, on behalf of People Working Cooperattvely.

Bricker & Eckler LLP, by Ms. Sally W. Bloomfield and Mr. Thomas J. O'Brien, 100
South Third Street, Columbus, Ohio 43215, on behalf of the city of Cincinnati and The
Ohio Manufacturers' Association.
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Legal Aid Society of Cincinnati, by Mr. Noel M. Morgan, 215 East Ninth Street,,
Suite 200, Cincinnati, Ohio 45202, on behalf of Communities Uruted for Action.

Bell, Royer & Sanders Co., LPA, by W. Barth E. Royer and Ms. Judith B. Sanders, 33
South Grant Avenue Columbus, Ohio 43215, on behalf of Dominion Retail, Inc.

Mr. Arthur. E. Korkosz, Senior Attorney, FirstEnergy Solutions Corp., 76 South
Main Street,18' FIoor, Akron, Ohio 44308, on behalf of FirstEnergy Solutions Corp.

Mr. Craig G. Goodman, 3333 K Street N.W., Suite 110, Washington, D.C. 20007, on
behalf of National Energy Marketers Association.

Mr. Richard L. Sites, General Counsel, 155 East Broad Street, 15"'Floor, Columbus,
Ohio 43215, on behalf of the Ohio Hospital Assoriation.

W. Shawn P. Leyden, Esq., Vice President and General Counsel, 80 Park Plaza, 19a'
Floor, Newarlc, NJ 07102, on behalf of PSEG Energy Resources & Trade LLC.

Murdock Goldenberg Schneider & Groh, L.P.A., by Mr. Theodore J. Schneider, 700
Walnut Street, Suite 400, Cincinnati, Ohio 45202, on behalf of Cognis Corp.

1. I-IISTORY OF TFffl PROCEEDINGS

On June 22, 1999, the Ohio General Assembly passed Iegislationl requiring the
restructuring of the electric utility industry and providing for retail competition with
regard to the generation component of electric service (SB 3). Pursuant to SB 3, on August
31, 2000, the Commission issued an opinion and order (ETP o inion) approving a
transition plan, as modified by three stipulations (ETP stipulation, with regard to the
electric transition plan (ETP) of The Cincinnati Gas & Electric Company (CG&E or
company).2 In its ETP opinion, the Commission, among other things, allowed CC&E a
market development period (MDP) ending no earlier than December 31, 2005, for
residential customers and, with regard to each other customer class, ending when 20
percent of the load of each such class switches the purchase of its generation supply to a
certified supplier. During the MDP, the Commission anticipated that competition would
develop to the level described by the Ohio General Assembly in SB 3. The ETP opinion
provides that the shopping credits for switching customers will continue through
December 31, 2005, even if the MDP has previously terminated .3 The ETP opinion granted
CG&E accounting authority to defer and recover a regulatory transition charge (RTC)
which would continue through 2008 for residential customers and through 2010 for
nonresidential customers. The ETP opinion also granted residential consumers a five

Amended Substitute Senate BiU No. 3 of the 123rd General Assembly.
In the Matier of the Application of The Cincinnati Gas & Electric Company for Apprnval of ifs Electric Transitiort
Plan, Approval of Tariff Changes and New Tariffs, Authority to Modify Current Accounting Procedures, and
Approtml to transfer its Generating Assets to an Exempt Wholesaie Generator, Case No. 99-1658-EL-EIP, et al.,
Opinion and Order.
As the Commission understands this provision, a nonresidendal, shopping customer would, during
2005, continue to pay for CG&B generation under the terms of the ETP opinion, and would receive a
shopping credit from CG&E determined under the terms of the ETP opinion.
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percent reduction on CG&E's charges for the generation component of its electric service.
That opinion also approved a corporate separation plan for CG&E and required CG&E to
take a variety of actions related to its transmission system, including the transfer of its
generating assets to an exempt wholesale generator by no later than December 31, 2004.

On January 10, 2003, CC&E filed an application in In the Matter of the Applicatiott of

The Cincittaati Gas & Electric Cotnpany to Modify its Vonresidetttial Generation Rates to Provide
for Market-Based Standard Service Offer Pricing and to Establish an Alternative Competitive-Bid
Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA
(03-93) for authority to modify its nonresidential generation rates to provide for a
competitive market option (CMO), including both a market-based standard service offer
(CMO MBSSO) and an alternative competitive bidding process (CMO CBP), for rates
subsequent to the MDP. The CMO MBSSO would establish a rate, with both fixed and
variable components, for nonresidential customers that do not switch to a competitive
retail electric service (CRES) provider for generation services. In addition, the CMO CBP
would provide a system whereby CRES providers could submit bids, and the winning
approved bid could be available for custo mers to accept or reject for a one-year period.

stas that it does not serve as notice to the CommissionThe 03 93 appl'ication specifically te
e. A technical conference was held on February.onsum rsss coto end the MDP for an y da f

12, 2003. Numerous entities filed moiions for interventi on, comments, and responses to
comments regarding the application. In addition, motions for dismissal and/or
consolidation were filed and denied.

On October 8, 2003, CG&E filed three additional, related cases. In In the Matter of
the Application of The Cincinnati Gas & Electric Company for Authority to Modify Current
Accounting Procedures for Certain Costs Associated with the Midwest Independent Transmission
System Operator, Case No. 03-2079-EL-AAM (03-2079), CG&E requests authority to modify
current accounting procedures to allow it to defer incremental costs related to its
participation in the Midwest Independent Transmission System Operator (MISO). In In
the Matter of the Application of The Cincinnati Gas & Electric Company for authority to Modify
Current Accounting Procedures for Capital Investment in its Electric Transmission and
Distr:bution System and to Establish a Capital Investment Reliability Rider to be Effective after the
Market Development Period, Case Nos. 03-2080-EL-ATA (03-2080) and Case No. 03-2081-EL-
AAM (03-2081), CG&E requests authority (a) to modify its current accounting procedures
to allow it to defer incremental costs related to its net capital investment in electric
transmission and distribution facilities, where that investment was made between January
1, 2001, and the date when such investment is reflected in the company's base rates,
together with a carrying charge, and (b) to establish a capital investment rider to recover
those deferred transmission and distribution facilities capital investments after the end of
the MDP.

On December 9, 2003, the Commission issued an entry consolidating 03-93,03-2079,
03-2080, and 03-2081. The Commission also requested that CG&E file a rate stabilization
plan (RSP) which would stabilize prices following the termination of the MDP, while
allowing additional time for the CRES market to grow. The Commission established a
procedural schedule which would culminate in the holding of an evidentiary hearing on
Apri119, 2004. CG&E f3led a proposed RSP on January 26, 2004.
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In addition to participation in these proceedings by CG&E and the Commission's
staff (staff), intervention was granted to the following parties:

Ohio Consumers' Counsel (OCC); Green Mountain Energy
Company (GMEC); Constellation NewEnergy, Inc.,
MidAmerican Energy Company, Strategic Energy, LLC, and
WPS Energy Services, Inc. (collectively referred to as Ohio
Marketers Group or OMG); Constellation Power Source, Inc.
(CPS); Industrial Energy Users-Ohio (IEU); Ohio Energy
Group, Inc. (OEG); The Kroger Co. (Kroger); AK Steel
Corporation (AK Steel); Ohio Partners for Affordable Energy
(OPAE); People Working Cooperatively (PWC); The Ohio
Manufacturers' Association (OMA); Communities United for
Action (CUFA); Dominion Retail, Inc. (Dominion); FirstEnergy
Solutions Corp. (FES); National Energy Marketers Association
(NEMA); Ohio Hospital Association (OHA); PSEG Energy
Resources & Trade LLC (PSEG); and Cognis Corp. (Cognis).4

On February 6, 2004, OCC filed a motion to shorten the discovery response time.
The motion was granted by attomey examiner entry dated February 18, 2004. That entry
also scheduled a local hearing for Apri122, 2004, and, due to confiicts with other ongoing
matters, revised the remainder of the procedural schedule, establishing April 26, 2004, as
the start of the evidentiary hearing.

On March 9, 2004, most of the parties to these proceedings filed objections to
CG&E's proposed R.SP. OCC, OPAE, CUPA, and Kroger filed a}oint motion, on Maceh 22,
2004, to continue the matter and to order a staff investigation. A March 25, 2004, an
attorney examiner entry ordered a settlement conference to be held on March 31, 2004, at
which the procedural schedule would be discussed. On March 26, 2004, a group of parties
composed of CG&E, Dominion, GM, OMG, and CPS, filed a motion to extend the
procedural schedule by three weeks in order to allow more opportunity to discuss
settlement of the matter. Following an informal discussion of the schedule among the
parties present for the settlement conference, an entry was issued on April 7, 2004,
confirming the parties' agreement to start the evidentiary hearing on May 17, 2004. Direct
testimony was filed by CG&E on April 15, 2004, by staff on April 22, 2004, and by OCC
and other intervenors on May 6, 2004.

On April 22, 2004, the local public hearing was held as scheduled, in the city of
Cincinnati. The testimony in Cincinnati was mairdy directed to the witnesses' general
opposition to increasing rates and to the effect that those increases would have on
consumers who are poor, disabled, or on fixed incomes.

On May 17, 2004, the evidentiary hearing commenced, as scheduled. CG&E moved
for a continuance until May 20, 2004, on the basis that settlement discussions were
continuing. Following a discussion of scheduling and procedural issues, the motion was

4 The city of Cincinnati, General Electric Company, Duke Realty Corporation, and Energy America, LLC,
aiso intervened, but subsequently withdrew as parties to the proceedinga.
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anted. CG&E and some of the intervenors filed a stipulation and recommendation
^stipulation) on May 19, 2004, which would, if approved, resolve all of the issues in these
cases. The stipulation was signed by CG&E, staff, FES, Dominion, IEU, GMEC, OEG,
Kroger, AK Steel, Cognis, PWC, CUFA and OHA (collectively, signatory parties). The:
stipulation was not signed by OCC, OMG, CPS, OPAE, OMA, NEMA or PSEG
(collectively, nonsignatory parties). On May 20, 2004, CC&E ffled supplemental testimony
of its witnesses, and the hearing began again. Supplemental testimony was filed by staff
on May 24, 2004, and by intervenors on May 26, 2004. The hearing conduded on June 1,
2004.

Post-hearing briefs were filed on June 22, 2004, and reply briefs were filed on July 2,'
2004.5 Letters from consumers, expressing opposition to CG&E's CMO and RSP, have alsoa,
been filed in the docket of 03-93 6

II. 41IM1viARY OF THE STIPULATION

The stipulation was intended by the signatory parties to resolve all of the
outstanding issues in the four consolidated cases. The stipulation includes the following
provisions:

1. The MDP would end for nonresidential consumers on December 31, 2004.

5

6

7

2. The MDP would end for residential consumers on December 31, 2005.

3. CG&E would charge an unavoidable fee made up of two components: (1) a
rate stabilization charge (RSC), and (2) an annually adjusted component
(AAC) which is intended to maintain adequate capacity reserves and to
recover CG&E's costs associated with homeland security, taxes,
environmental compliance, and emission allowances.7 The RSC would be
effective for nonresidential consumers beginning on January 1, 2005, and for
residential consumers beginning on January 1, 2006. The AAC would be
effective for all consumers beginning January 1, 2005, although CG&E would
waive collection of AAC from residential consumers during 2005.

PSEG filed a document which is styled a "letter brief in lieu of a formal reply brief' on July 6, 2004, four
days after the deadline for receipt of reply briefs.
On September 2, 2004, OMG and CPS requested that the Conunissfon take administrative notice of an
August 6, 2004, order of the Federal Energy Regulatory Commissfon regarding MLSO's proposal to
implement a market-based congestion management program and certain energy spot marlcets, in docket
EI04691-000. As there was no opposition to this request, the Commission hereby takes administrative
notice as requested.
The stipulation actuatly refers to the RSC and the AAC as being two parts of a provider of last resort fee.
ft is somewhat confusing in its various references to these charges. For the salce of clarity, the term
"provider of last resort" (or POLR) will be used in this opiniat and order to refer only to the obligation
of CG&E to provide last-resort services to consumers in its area. The RSC and the AAC will be
discussed independently of each other.
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Increases to the AAC could be made through either (1) an automatic annual
increase of six percent of little g,8 or (2) an annual increase of up to eight
percent of little g if CG&E can document, for the Commission, that level of
cumulative actual costs for homeland security, taxes, environmental
compliance, and emission allowances, above a baseline equal to the amount.
of such costs included in the rates approved for calendar year 2000, in,
CG&E's last rate case. All increases to the AAC under the stipulation would,
be cumulative but would be limited, for residential consumers, to no move
than five percent effective January 1, 2005 (the collection of which is waived),
six percent effective January 1, 2006, seven percent effective January 1, 2007,
and eight percent effective January 1, 2008.

4. The RSC would be avoidable for the first 25 percent of load, in each
consumer rate class, to switch to a CRES provider or governmental
aggregator, subject to all of the following conditions:

A. The ability to bypass the RSC would be effective on January 1, 2005,
for all nonresidential consumers and on January 1, 2006, for all
residential consumers.

B. All consumers in the remaining 75 percent of load, by consumer rate
dass, would pay the RSC.

C. CG&E would maintain a queue of switched consumers by load,.
effective January 1, 2005.

D. To qualify to bypass the RSC, a nonresidential consumer would either
(a) enter into a contract with a creditworthy CRES provider to provide
firm generation service for all of that consumer's needs through
December 31, 2008, or (b) provide CG&E an assurance that it will
purchase competitive retail electric generation service from a CRES
provider by signing an agreement with CG&E to return to CG&E only
at (1) the highest purchased power costs incurred by CC&E or by any
affiliate to serve any of CG&E's consumers during the applicable
calendar month or (2) the highest cost generation dispatched by.
CG&E or by any affiliate to serve any of CG&E's consumers during
the applicable calendar month. Bypassing, nonresidential consumers
which have a contract with a CRFS provider would also have to agree
that, if their contracting CRES provider defaults, the consumer may
only return to service from CG&E at the market rate, and, if no
generation is available, be subject to disconnection. Such consumers
waive their statutory right to POLR service.

E. Residential consumers would be able to bypass the RSC if they are in
the first 25 percent of residential load as determined by order and if

"Little g" refen; to the embedded cost of generation (prior to the unbundling of generation, transmission,
and distribution services pursuant to SB 3), minus the RTC
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CG&E receives a proper direct access service request (DASR). DASRs
for residential consumers served under existing contracts with a CRES
provider as of January 1, 2006, shall be considered received as of their
original receipt date. Residential consumers who bypass the RSC
would be subject to any applicable tariffed minimum stay or exit fee
provisions.

5. Subject to Federal Energy Regulatory Commission (FERC) approval of the
proposed MISO Day 29 tariffs and on-going FERC regulation, load-serving
entities could rely upon CG&E's reserve capacity to meet their reserve
capacity requirements for loads served within CG&E's certified service
territory.

6. CG&E would establish accounting deferrals representing the difference
between its current revenue requirement on the net capital investment
related to its distribution business from July 1, 2004, through December 31,
2005, less the revenue requirement on capital investment related to its
electric distribution business approved by the Commission in Case No. 92-
1464-EL-AIR. CG&E would implement a rider for recovery of these
accounting deferrals, effective January 1, 2006, amortized over five years.

7. CG&E would withdraw its pending distribution base rate case, Case No. 04-
680-EL-AIR, and that it would file a new distribution base rate case with
rates to be effective January 1, 2006.

8. CG&E's market-based standard service offer, as set forth in the stipulation
would consist of two basic components: a price to compare component and
an unavoidable component. The price to compare represents that portion of
the market-based standard service offer that consumers switching to a CRES
pmvider will avoid paying to CG&E.

9. CG&E would establish a tariff applicable to the first 25 percent of residential
load to purchase generation service from a CRES provider not affi$ated with
CG&E, such that the applicable residential consumers receive an additional
bill credit per kilowatt-hour (kWh). The bill credits would be Iimited to a
total of no more than $ 7,000,000.00 for the period of January 1, 2006, through
December 31, 2008, and no more than $3,000,000 in any calendar year.

10. CG&E would establish transmission cost riders for nonresidential consumers
beginning January 1, 2005, and for residential consumers beginning January
1, 2006. These riders would be designed to recover all MISO and PERC
approved transmission and ancillary service rates and charges. The
transmission cost riders are only to be charged to consumers taking
generation service from CG&E.

9 MLSO Day 2 is a date identified with MISO becoming responsible for the reliabiiity of all controi areas
within its footprint, induding CG&S, and responsible for the centralized dispatch of all generating units
designated as network resources (OMG Ex. 13, at 7).

I
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11. Shopping credits for all nonresidential consumers would end on December
31, 2004, and for all residential consumers on December 31, 2005. However,.
nonresidential consumers that are switched to a CRES provider on December
31, 2004, would continue to receive the applicable shopping credit set forth in
the ETP opinion. Percentage of income payment plan (PIPP) consumers
would also continue to be eligible to receive shopping credits.

12. The RTC approved in the ETP stipulation would remain a non-by-passable
charge and would be effective for all consumers, including residential
consumers, through December 31, 2010.

13. The Commission could choose to determine and implement a competitive
bidding process to test CG&E's price to compare against the market price. If
the price to compare for the first 25 percent of load to switch is significantly
different than the bid price, then either the Commission or CG&E could
begin discussions with all parties to continue, amend, or terminate the
stipulation.

14. CC&E would have no obligation to transfer its generating assets to an
exempt wholesale generator by December 31, 2004.

15. CG&E would calculate the avoidable fuel cost component of the price to
compare by using the average costs for fuel consumed at CG&E's plants, and
economy purchased power costs, for all sales in CG&E's certified service
territory. CG&E would adjust its fuel costs quarterly and would calculate
the fuel costs to be part of the price to coanpare by using a baseline of the fuel
costs approved by the Commission in Case No. 99-103-EL-EFC. In no
instance would the fuel cost portion of the price to compare be reduced. Fuel
used by CG&E's plaiits, and economy purchased power obtained to serve
The Union Light, Heat and Power Company (UGH&P) load would remain
part of the calculation of average fuel and purchased power costs until
CG&E's Power Sales Agreement, Rate Schedule PERC No. 56, is tenninated.

16. CG&E would extend its existing contracts for weatherization and energy
assistance, pursuant to contract changes made in conjunction with the
Cinergy Community Energy Partnership board, through December 31, 2008.

17. CG&E would implement a residential demand side management tracker.

18. CG&E would enter into good faith discussions with the Ohio Departrnent of
Development (ODOD) to establish an annual arrearage crediting program
for PIPP consumers and would permit percentage of income payment plan
consumers to receive the residential shopping credit approved by the
Commission in the ETP opinion through December 31, 2005, for the first 25
percent of residential load to switch to a CRES provider conditioned upon
the inclusion of such consumers toward the first 25 percent of residential
load to switch.
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19. CG&E would maintain the five percent generation rate decrease for
residential consumers through 2008, unless CG&E's collection of RTCs from
residential consumers is not extended through December 31, 2010, in which
case the residential five percent generation decrease would end effective
immediately or on January 1, 2005, whichever is later.

20. CG&E would file a motion to dismiss Ohio Supreme Court Case Nos. 03-
1207, 03-2034, and 04-563, would cease prosecution before the Commission of
any case based on its assertion that the requirements imposed on CRES:
providers with respect to collateral requirements and supplier agreements
apply to governmental aggregators, and would not assert this same
argument in the future in any proceeding or in any dealings with
goverrunental aggregators.

21. The stipulation does not amend or supersede any provision of the ETP
stipulation, except as expressly stated.

III. CRITERIA FOR EVALUATING STIPULATIONS

Rule 4901-1-30, Ohio Administrative Code (O.A.C.), authorizes parties to
Commission proceedings to enter into stipulations. Although not binding on the
Commission, the terms of such agreements are accorded substantial weight. See Consumers
Counsel v. Pub. Uti1. Comm., 64 Ohio St.3d 123,125 (1992), citing Akron v. Pub. Util. Comm.,
55 Ohio St.2d 155 (1978). 'fhis concept is particularly valid where the stipulation is
supported or unopposed by the vast majority of parties in the proceeding in which it is
offered.

As an initial matter, OCC argues that the stipulation should not be approved
because OCC was denied the op poitunity to conduct adequate discovery regarding what
it daims are side agreements to the stipulation (OCC Brief at 55). In its brief, OCC argues
that this denial caused two independent problems. First, because OCC could not obtain
discovery of any side agreements, it could not use the information that it might have
thereby learned in order to identify other admissible evidence or other appropriate
witnesses who might have testified as to discrimination. Second, OCC believes that the
content of any side agreements should also have been admitted so that it could show that
the total package of the stipulation (inclvding any side agreements) was not in the public
intereat (being perhaps, anticompetitive, discriminatory, or otherwise repugnant to Ohio
law) and that the settlement was not the result of serious bargaining. (OCC Brief at 55-56.)
At the hearing, OCC requested that CG&E be compelled to answer its discovery of all
agreements between CG&E and any party to this proceeding (Tr. II at 8-15). OCC seeks to
reopen the record to admit additional evidence that would result from such discovery
(OCC Brief at 56-57).

The attorney examiners denied OCC's motion to compel on the basis that the
Commission has pr^viously found that the existence or nonexistence of "side agreements"
is irrelevant and that, to the extent that such agreements have anything to do with
settlement discussions, they are also privileged (Tr. II at 14-15; In the Matter of the
Continuation of the Rate Freeze and Extension of the Market Development Period for The Dayton
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Power and Light Company, Case Na 02-2779-EL-ATA, et al., Opinion and Order [September
2, 20031 [DP&L RSP case], at 9-12.) The Commission agrees with the examiners' ruling on
this issue as it finds no reason to depart from established precedent.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Ohio-American Water
Co., Case No. 99-1038-WW-AIR, Opinion and Order (June 29, 2000); Cincinnati Gas &
Electric Co., Case No. 91-410-EL-AIR, Order on Remand (April 14, 1994); Western Reserve
Telephone Co., Case No. 93-230-TP-ALT, Opinion and Order (March 30, 1994); Ohio Edison
Co., Case No. 91-698-EL-FOR et al., Opinion and Order (December 30, 1993); Cleveland
Electric Illuminating. Co., Case No. 88-170-Ei rAIR, Opinion and Order (January 31, 1989);
Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC, Opinion
and Order (November 26, 1985). The ultimate issue for our consideration is whether the
agreement, which embodies considerable time and effort by the signatory parties, is
reasonable and should be adopted. In considering the reasonableness of a stipulation, the
Commission has used the following criteria:

i

(1) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utiHties. Indus.
Energy Consumers of Ohio Power Cd. v. Pub. titit. Comm., 68 Ohio St.3d 547 (1994) (citing
Consumers' Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.). Therefore, we will review the terms of the stipulation based on
these criteria.

A. Is the settlement a product of serious bargaining among capble
knowledgeable varties?

The first criterion of the Commission's analysis requires a stipulation to represent
the product of serious bargaining among knowledgeable, capable parties. In their briefs,
CG&E, GMEC, OEG, and staff all daim that the stipulation meets this test They point out
that the signatory parties represent knowledgeable and capable stakeholders from every
type of participant in the CRES market, including the EDU, two residential CRES
providers, one commercial and industrial CRES provider, three organizations representing
commercial and industrial customers, a commercial consumer, an industrial consumer,
and two organizations representing residential consumer interests. Further, these parties
are represented by counsel with experience in utility matters. In addition, the signatory
parties claim that the stipulation resulted from numerous negotiating sessions, taldng
place over several months and involving concessions on both sides, in order to create an
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agreement. Therefore, these parties argue that the Commission should approve the
stipulation. (CG&E Initial Brief at 45-46; Staff Initial Brief at 4; GMEC Initial Brief at 5.)

OCC and OPAE claim that the stipulation is flawed because the group that
supports the stipulation is not representative of all customer groups (OCC Initial Brief at
54; OPAE Initial Brief at 8). They argue that the focus of one of the residential customer
groups to sign the stipulation has been on narrow issues related to the PIPP program and:
that the focus of the other residential customer group has been on demand side
management (DSM) programs funded by the company. Further, OPAE daims that OCC,
which is the organization designated by Ohio statute to represent Ohio residential
customers and OPAE, which is an advocate for residential and low-income customers,
remains opposed to the stipulation. With the absence of these residential representatives,
OCC and OPAE argue that the stipulation should not be approved by the Commission.
(OCC Initial Brief at 54; OPAE Reply Brief at 8-9.) OCC also questions whether serious
bargaining took place. For example, it cites to paragraph 18 of the stipulation that
provides CG&E's commitment to implement a residential. DSM tracker set initially at
$0.00. OCC claims that this is a meaningless provision that should be reviewed by the
Commission. (OCC Reply Brief at 15.)

The Commission finds that serious bargaining did occur, among capable;
knowledgeable parties. As noted in the opinion and order in the DP&L RSP opinion, the
"standard does not require one hundred percent cooperation or participation." There is
no evidence that all parties were not invited to participate in setflexnent discussion. As a
matter of fact, testimony at the hearin g indicates that all parties participated in negotiating.
sessions, even though not all signed the stipulation. Multiple b argaining sessions, open to
all parties, took place before commencement of the hearings. It should also be noted that
the parties to the negotiations have been involved in many cases before the Commission.
(Tr. V at 166-169.) Thus, the Commission finds that the stipulation meets the first
requirement of the three-pronged test.

B. Does the settlement as a package. benefit raWayers and the public interest?.:

1. Basic Analvsis

For the second criterion, the Commission must find that a stipulation, as a package,
benefits ratepayers and the public interest. CG&E, GMEC, OEG, and staff claim that this
stipulation meets that requirement. They first note that, although under the stipulation,
the MDP ends for nonresidential consumers on December 31, 2004, and on December 31,
2005, for residential consumers ()t. Ex. 1 at 4), consumers will continue to receive service
through 2008 at stable rates, because CG&E is agreeing to continue its generation rates,
subject to limited annual increases for certain components of its costs (CG&E Ex. 12, at 6).
They point out that CG&E will also maintain the five percent generation rate decrease for
residential consumers, and that shopping credits for residential consumers will be
maintained through 2005 (Jt. Ex. 1 at 15, 19). According to CG&E witness Steffen, these
benefits will allow customers to continue to receive incentivized prices (CG&E Ex.12, at 8).
CG&E also notes that, as an additional benefit to ratepayers and the public interest, it will
extend its existing contracts for weatherization and energy assistance and its agreement to
enter into good faith discussions with ODOD to establish an annual arrearage crediting
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program for PIPP consumers (Jt. Ex. 1 at 18). All of these parties note that, under the,
stipulation, CG&E will withdraw its pending appeals challenging municipal aggregatiory
which has been the means b which the majority of competition in Ohio has come into:
existence (CG&E Initial BriefYat 47-18; Staff Initial Brief at 5-6; GMEC Initial Brief at 5-8;
OEG Initial Brief at 4,7). Staff and CC&E also point out that, under the stipulation, certain
costs, including fuel and purchased power costs, will be avoidable by shopping customers
(Staff Initial Brief at 5; CG&E Initial Brief at 48). CC&E claims that this will increase the
ability of competitive suppliers to attract customers and to enhance the development of the
competitive market (CG&E Ex. 12, at 8). CC&E also notes that a total of $7 million is'
provided under the stipulation, to implement a bill credit per kWh for switching
residential consumers up to $3 million per year in 2006 through 2008. This will provide
residential consumers with a $7 million benefit. CG&E also agrees to extend existing
contracts for weatherization and energy assistance which would otherwise expire at the
end of 2005 (CG&E Ex.12, at 9-10). CG&E notes that; as an additional benefit to ratepayers
and the public.interest, under the stipulation, it is withdrawing its pending distribution
base rate case seeking $78.1 million; it is reducing the annual caps for AAC charges; and it
is allowing the RSC to be avoidable for the first 25 percent of customers who switch to a
CRES provider (OEG Initial Brief at 8; CG&E Initial Brief at 47-48)

In their support of the stipulation, GMEC and CG&E daim that certain charges are
capped, including the annual increases to the AAC charges for nonresidential customers,
wluch are capped at six percent of CG&E's little g rate, if CG&E implements an automatic
increase, or at eight percent of little g in the event that CG&E opts to justify to the
Commission its actual costs. Similarly, they point to CG&E's agreement to cap increases in
the AAC charges for residential consumers at five rcent for 2005, six percent for 2006,
seven percent for 2007 and eight percent for 2008. ^GMEC Initial Brief at 9; CG&E Initial
Brief at 47.) GMEC also pointed out that, under the stipulation, CG&E has compromised
on several issues, as compared with its original RSP application, including extending the
residential shopping credits, extending the MDP for residential customers, and extending
the scope and duration of the accounting deferrals associated with capital investment in its
transmission and distribution system, resulting in savings to consumers (GMEC Initial
Brief at 10)..

Certain of the nonsignatory parties argue that there are very few benefits to
ratepayers or the public interest in the stipulation. OPAE contends that, under the
stipulation, consumers face rate increases of at least six percent per year and that these
increases are not stabilized. OPAE claims that supporters of the stipulation falsely claim,
as a benefit, various advantages resulting from the stipulation as compared to the original
CMO proposal offered by CG&E. OPAE argues that such savings are fictional because the
original CMO proposed by CG&E was never approved by the Commission. (OPAE Reply
Brief at 10.) OPAE also points out that one of the claimed benefits is the extension of the
rate freeze for residential customers through 2005; however, it notes that this is a function
of SB 3 and the original ETP stipulation, not the stipulation. According to OPAE, there are
no savings from following these already existing statutory and regulatory provisions. In
addition, OPAE argues that delaying a distribution rate case, in which distribution rates
could arguably go down, is no benefit to ratepayers (Id. at 10).
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In their brief, OMG and CPS similarly argue that the stipulation does not benefit
ratepayers. They point out that, under the stipulation, standard service customers will
face three increases: an AAC increase for additional environmental, reserve margin, and
security costs for generation; a fuel and purchased power increase; and a rider for
transmission and congestion increases. OMG and CPS also note that, under the
stipulation, while 25 percent of customers can avoid the RSC by switching to a CRES
provider, 75 percent of customers will have to purchase a rate stabilization service of
questionable value. They also submit that shopping customers will be made to pay for
generation assets they will not use. (OMG J CPS Reply Brief at 5-6.)

OCC contends in its brief that the stipulation would impose between $425 million
and $366 million more on residential customers than the ETP stipulation, not induding
whatever fuel increases residential customers will pay (OCC Reply Brief at 7-8). OCC also
argues that the stipulation does not provide certainty or stable rates to customers (OCC
Reply Brief at 8). According to OCC, violation of the customer benefits from the ETP
stipulation is harmful to ratepayers and the deferrals recommended by the stipulation are
injurious to a broad range of future ratepayers (OCC Initial Brief at 54). OCC discounts
the value of the PIPP and DSM provisions in the stipulation by arguing that these are
merely agreements for CG&E to conduct further discussions and do not comniit CG&E to
attain any specific outcome. OCC points out that the ODOD has no obligation to change
its policies and practices or its contracts with CG&E and the claimed benefit for DSM
commits CG&E to $0.00, which actually means nothing for ratepayers. (OCC Reply Brief
at 15.)

In this opinion and order, the Commission is modifing the stipulation in a variety of
ways. Based on the evidence, the Commission finds that the stipulation, with the
modifications discussed in this opinion and order, does benefit the public in a number of
ways. The most immediate benefit is the stabilization of the price of generation. The price
can not change from the current generation rate except to account for increases in certain
categories of costs. In addition, each proposed increase will be subject to Commission
oversight and approval. In the event that market prices fall prior to the end of 2008, the
Commission will be in a position to implement a competitive bidding process to test the
price and may amend or terminate the stipulation, as modified, if appropriate. Thus, the
stipulation, as modified in this opinion and order, would act as a hedge against substantial
price increases for the next four years. Further, under the stipulation, a large percentage of
customers may avoid the RSC charge by switching to a CRES provider, and all increases
sought by CG&E remain subject to Commission review and approval. In addition, the
stipulation, as modified, provides bill credits to customers and extension of weatherization
and energy assistance to customers. Also, CG&E's withdrawal of its distribution rate case
and the withdrawal of its supreme court challenges will benefit customers.

2. Commission Goals for Rate Stabilization Plans

The Commission has established three goals that may be met by an RSP, where
CRES markets have not fully developed by the end of a utility's MDP: (1) rate certainty for
consumers, (2) financial stability for the utility, and (3) the further development of
competitive markets. DP&L RSP Opinion, FirstEnergy RSP Ofrfnion. We will therefore
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further consider the benefit to the ratepayers and the public interest on the basis of these
three objectives.

a. Rate Certainty

GMEC, Staff, CG&E, and OEG argue that the objective of rate certainty is met by
the stipulation. They claim that rate certainty and stability through 2008 is ensured
because base electric generation rates are capped, the residential generation rate discount
is continued, and a residential, per kWh, bill credit is provided (Staff Initial Brief at 5;
GMEC Initial Brief at 12; OEG Initial Brief at 4; CG&E Initial Brief at 43). These parties
argue that the stipulation both ensures that customers will be able to receive stable;
relatively low-cost service even if the market price fluctuates and, also, will allow
customers to purchase service on the competitive market. CG&E further contends that
rate certainty to consumers is provided through a stable price to compare, with
adjustments only to permit recovery of fuel and purchased power costs; a charge that
permits CG&E to recover an RSC from 75 percent of its customers; and a revenue
requirement related to the provision of reliable generation service; and rate subsidies such
as shopping credits, "a residential discount, and a residential per kWh bill credit. CG&E
notes that the costs to maintain reliable competitive generation service include the costs
necessary to maintain an adequate reserve margin, environmental costs, environmental
allowances, taxes, transmission costs, and fuel costs. (CG&E Initial Brief at 43)

Those in support of the stipulation argue that the consumer rate stability aspect of
the stipulation is further advanced by CG&E's agreement to withdraw its pending eleciric
distribution base rate cases (Case Nos. 04-680-EL-AIR and 04-681-EL-AAM). CG&E had
initially filed these cases with new rates to become effective January 1, 2005. According to
its application in Case No. 04-680, CG&E seeks an annual increase in the revenue
requirement of approximately $78.1 million. Under the stipulation, CG&E agrees to
withdraw these pending cases and reflle them in 2005 so that the new rates would not
become effective until 2006. According to these parties, dismissing the distribution rate
cases is equivalent to a $78.1 million savings. (GMEC Initial Brief at 6-7, 10; CG&E Initial
Brief at 48; OEG Initial Brief at 6.)

PSEG, OPAE, OMG, CPS and OCC argue that the stipulation does not achieve the
Commission's goal of rate certainty and stability. OPAE notes that SB 3 requires rates tq
be frozen and provides that the only way distribution rates can be altered during the MDP
is through an increase or decrease in transmission rates, approved by FERC and a
reciprocal rebalandng of the distribution component of the rate (OPAE Initiai Brief at 3).
PSEG contends that rate certainty is not achieved by the stipulation because rate
components are not fixed or predictable and because charges for fuel and taxes increase
(PSEG Reply Brief at 8). OCC argues that the stipulation fails to stabilize prices following
the end of the MDP and that a large portion of all customer charges are unavoidable by
customers (OCC Initial Brief at 13).

OCC also criticizes the stipulation by pointing out that CG&E's costs for
maintaining an adequate reserve margin, its homeland security costs, environmental
compliance, and taxes, which are included in the AAC charge, may be automatically
increased six percent per year on a cumulative basis without Commission approval, or
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more with Commission approval. OCC also notes that, under the stipulation, CG&E's fuel
and purchased power costs are subject to unlimited increases. Further, it states that the
stipulation includes a rider charged to customers for transmission and congestion charges
that will be neither fixed nor predictable. (OCC Initial Brief at 13, 15.) OCC contends that
another major flaw in the stipulation is that there is also no provision requiring that
increases in any of these costs be balanced against decreases. In addition, according to
OCC witness Pultz, the methodology used by CG&E to determine cost increases has
numerous faults. These include the failure to take into account that increasing revenue
requirements fail to recognize the depreciation of CG&E plants, the cost of equity
calculations do not recognize present financial conditions, gross-up factors do not consider
the elimination of the gross receipts tax, and the calculations do not account for the full
benefits to CG&E of environmental upgrades. (OCC Initial Brief at 13; OCC Ex. 3A at 20).
With regard to the delay in CG&E's distribution rate case, OPAE contends that delaying a
rate case proceeding in which rates could arguably decrease is no benefit to ratepayers
(OPAE Reply Brief at 10). OCC similarly argues that there is no benefit to residential
customers from CG&E's withdrawal of a pending distribution base rate case with rates to
be effective January 1, 2006, because distribution rates for residential dass cannot change
in response to a distribution rate case filing until January 1, 2006, under the provisions of
the ETP stipulation (OCC Reply Brief at 13-14).

The Commission is concerned about CG&E's proposed cost increases in two areas.
First, as pointed out by OCC, there may be cost savings that would offset cost increases
that CG&E experiences in the future. Therefore, the Commission will consider such
possible savings when it evaluates potential increases in the AAC for future years.
Second, the Conunission is reluctant to authorize automatic increases in any portion of the
rates. Therefore, in order to allow the Commission to monitor increases in the cost of fuel
and economy purchased power, the Commission will modify the stipulation to require all
fuel and economy purchased power increases to be filed with the Commission on a
quarterly basis. The Commission will have a yearly review of the preceding four quarters'
filings to determine whether they accurately reflect actual costs incurred by CG&E.

Upon review, the Commission finds that, considering the stipulation as a whole
and taking into account the modifications to the stipulation which are made in this
opinion and order, the stipulation does provide a reasonable level of price stability for
consumers. Under the RSP, CG&E will be holding prices to a given level, other than
accounting for certain cost increases, rather than allowing generation rates to follow
market trends. The Commission will be monitoring those increases on an ongoing basis.
Without the existence of the stipulation, consumers would be subject to much greater
market fluctuations than under tlus plan. The Commission, in stating that it is looldng for
price stability and predictability for consumers did not mean that prices must be locked
into their current levels but, rather, that stability be enhanced. The stipulation, as
modified, will dearly enhance the stability of rates.

b. Financial5t"iky of CG&E

CC&E contends that the stipulation provides a degree of revenue certainty for it by
allowing the recovery of some of the costs that it incurs to maintain reliable competitive
generation service to customers (CG&E Initial Brief at 43). These costs include an
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adequate reserve margin, environmental costs, environmental allowances, taxes,
transmission costs, and fuel costs. GMEC claims that revenue certainty is provided by
permitting CG&E to recover a capped AAC charge and deferral of certain distribution
investments. GMEC also contends that revenue certainty is provided through riders to
recover costs relating to MISO transmission schedules and a tracker for transmission,
congestion and other potential costs imposed by MISO. (GMEC Initial Brief at 12.)

Those opposed to the stipulation argue that CG&E can maintain financial security
by recovering its costs of environmental compliance and homeland security throu gh sales
of power on the wholesale market (OMG Initial Brief at 19). PSEG contends that the
stipulation will have little to do with the financial stability of the regulated retail
operations of CG&E and more to do with the financial stability of CG&E's competitive
wholesale marketing and trading aclivities, which under the stipulation, would continue
to be engaged in by CG&E without benefit of any corporate separation. It also argues that
CG&E will be able to undercut competitive suppliers in these wholesale markets because
CG&E's POLR customers will guarantee full cost recovery. According to PSEG, CG&E's
bids in these wholesale markets need ornl cover its incremental costs since all fixed costs
will'be recovered from POLR customers. (PSEG Reply Brief at 9.)

Based on the evidence, we find that the stipulation, with the modifications made in
this opinion and order, does provide CG&E with a reasonable level of financial stability.
The company will be able to anticipate a relatively level amount of revenue, and will be
assured the recovery of certain of its increases in expenses.

c. Evolution of a Comvetitive Market

CG&E, GMEC, and staff claim that the provisions of the stipulation enhance the
development of a competitive market. CG&E notes that, currently, several competitive
suppliers are active in CG&E's serbice territory and consumers should be able to obtain
service from these suppliers during the term of the stipulation (CG&E Ex. 12, at 11). In
addition, by adding fuel and purchased power to the price to compare, which are adjusted
quarterly, and making the RSC avoidable by up to 25 percent of load, CG&E witness
Steffen claimed that the stipulation enhances the opportunities for competitive suppliers to
attract customers and become more well-established in CG&E's service territory (CG&E
Ex. 12, at 11). In addition, under the sti pulation, there are various subsidies that are
provided to market participants such as shopping credits, per kWh bill credits, and the
ability of 25 percent of load by consumer class to bypass the RSC (CG&E Initial Brief at 43-
44).

GMEC similarly claims that the stipulation will enhance the development of a
competitive market. GMEC points to a price to compare for the first 25 percent of
switched load that is equivalent to little & arguing that this will provide CRES marketers
with the opportunity to compete for residential load in CG&E's service territory. GMEC
also notes that the cost of fuel and economy purchased power are avoidable by shop
and that this will also encourage CRES market development. (GMEC Initial Brief at 10.^

PSEG, OMG, CPS, and OCC discount the claims that the stipulation will encoura ge
development of a CRES market. PSEG argues that, rather than encourage the
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development of a market, the stipulation continues the status quo in which CG&E remains
the monopsony buyer and dominant supplier of power for the retail load in its service
territory. PSEG claims that this, in effect, inmmunizes CG&E's generation from wholesale
and retail competition and eliminates any significant risk CG&E faces with respect to such
generation (PSEG Reply Brief at 3).

OCC claims that the price to compare under the stipulation is initially established
too low and it argues that this will hurt the development of com petition (OCC Reply Brief
at 12). OCC cites to witness Corbin's testimony that, under the stipulation, for the 75
percent or more of residential load that does not avoid the RSC, the stipulation creates the
same, higher generation rate for consumers in comparison with the original proposal by
CG&E, while the price to compare is still initially too low (OCC Ex. 6, at 8).

OMG and CPS argue that the price to compare is equivalent to the unbundled cost
of generation from CG&E's transition case, less the RTC and the RSC charges. OMG and
CPS note that CG&E's calculation of little g is not based on any actual sales. According to
OMG/CPS witness Lacey, little g is approximately 19 to 25 percent less than the
unbundled rate for the DS and DP tariff schedules and, therefore, CRES providers will
have to deliver power that is priced 19 to 25 percent less than CG&E's price at it last rate
increase case (OMG/CPS Brief at 25, 30; OMG Ex. 13, at Attachment FL-3). Further, Mr.
Lacey testified that the stipulation price to compare is both lower than the incentivized
shopping credit for most commercial and industrial customers, and significantly lower
than the current shopping credit, resulting in a detrimental impact on competition (OMG
Ex. 13, at 10).

The Commission is very concerned about the impact that the stipulation may have
on competition. As part of the stipulation, the first 25 percent of a load for each customer
class that switches to a CRES avoids the RSC charge. While we note that the level of
switching for all nonresidential das'ses of customers has reached the 20 percent threshold,
there are two disturbing patterns that have emerged. First, the 20 percent level of
switching that was reached on July 16, 2002, fell below the 20 percent level on June 13,
2003, and has remained below that 20 percent threshold (CG&E Ex. 4, at attachment WLG-
1). Second, while the commercial and industrial classes exceeded the 20 percent level
during the 2002-2003 years, only the industrial dass reached to the 25 percent level and,
even for that group, the 25 percent levei was only maintained for three months. Clearly,
shopping by these customer classes does not exhibit the vigor that the Commission
envisioned. More encouragement to these customer classes is required. While it appears
that the price to compare for those customers who avoid the RSC is such that competition
will be encouraged, it also appears that competition may not be enhanced at the price to
compare for the remainder of the customera. AccordingJy, we believe that the percentage
of shopping customers in these classes that can avoid t^e RSC charge should be increased
from the 25 percent level, as set foreh'in the stipulatiory to 50 percent of the customers in
the class. We believe that tlils will encourage the development of the nonresidential CRES
market in CG&E's service territory as was envisioned in SB 3. We do not believe that this
modification is necessary for the residential market, as the percentage of residential
consumers who are shopping has never even approached the 25 percent level. With this
modification, we find that the stipulation is reasonably likely to enhance the development
of the retail market for generation in CG&E's territory.

0U0121



03-93-EL-ATA,et al. -20-

The Commission notes that, under paragraph 4(D) of the stipulation, nonresidential
consumers are required to provide a minimum of^90 days' notice to CG&E of the effective
date of a contract with a CRES provider in order to be a part of the group that may avoid
the RSC. Based on the date of this opinion and order, this deadline may not be feasible for
some customers. Therefore, with regard to any customer for whom notice is not feasible^
due to the date of this opinion and order, 60 days' notice shall be provided to CG&E.

C. Does thLe settlement pac ge violate any isgnortant regulatorv principle or
practice?

1. Compliance with Aovlicable Law

Competitive retail electric service is covered by Chapter 4928 of the Ohio Revised
Code, which is the codification of SB 3. The Ohio legislature stated that its policy is, inter
alia, to ensure the availability of adequate, reliable, safe, efficient, nondiscriminatory, and
reasonably priced eleetricity, on an unbundled basis; to ensure that diverse supplies and:
suppliers give consumers effective choice over their selection of supplies and suppliers;
and to ensure effective competition in the provision of retail electric service by avoiding
anticompetitive subsidies flowing from a noncompetitive retail electric service to a
competitive retail electric service or to a product or service other than retail electric service,
and vice versa. Section 4928.02, Ohio Revised Code.

In order to fulfill its goals, the legislature provided that each electric distribution
utility (EDiI) is required to take certain actions, after its MDP, a time during which the
legislature anticipated that a competitive electric market would develop. The statute
provides as follows:

(A) After its market development period, an electric distribution utility in
this state shall provide consumers, on a comparable and
nondiscriminatory basis within its certified territory, a market-based
standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service. Such offer shall
be filed with the public utilities commission under section 4909.18 of
the Revised Code.

(B) After that market development period, each electric distribution
utility also shall offer customers within its certified territory an
option to purchase competitive retail electric service the price of
which is determined through a competitive bidding process.... At
the election of the electric distribution utility, and approval of the
commission, the competitive bidding option under this division may
be used as the market-based standard offer required by division (A)
of this section. The commission may determine at any time that a
competitive bidding process is not required, if other means to
accomplish generally the same option for customers is readily
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available in the market and a reasonable means for customer
participation is developed.

Section 4928.14, Ohio Revised Code.

The Commission has adopted rules to effectuate SB 3, including the provision of a
market-based standard service offer and a competitive bidding process, under Section
4928.14, Ohio Revised Code. The Commission's rules provide the following:

(A) Pursuant to division (A) of section 4928.14 of the Revised Code, after
its market development period, each EDU in this state shall provide
consumers, on a comparable and nondiscriminatory basis within its
certified territory, a market-based standard service offer of all
competitive retail electric services necessary to maintain essential
electric service to consumers, including a firm supply of electric
generation service. Pursuant to di'vision (B) of section 4928.14 of the
Revised Code, each EDU also shall offer customers within its certified
territory an option to purchase competitive retail electric service the
price of which is determined through a competitive bidding process. .

(B) The commission may waive any requirement of Chapter 4901:1-35 of
the Administrative Code for good cause shown or upon its own
motion.

(C) Notwithstanding the requirements of rule 4901:1-35-03 of the
Administrative Code and the attached appendices A and B of that
rule, the EDU may pmpose a plan for a standard service offer and/or
competitive bidding process that varies from these rules where there
is substantial support from a number of interested stakeholders.

Rule 4901:1-35-02, O.A.C.

In addition to provisions requiring a market-based standard service offer and a
competitive bidding process, Ohio law also indudes a section addressing corporate
separation.

Except as otherwise provided in sections 4928.31 to 4928.40 of the Revised
Code and beginning on the starting date of competitive retail electric
service, no electric utility shall engage in this state, either directly or through
an affiliate, in the businesses of supplying a noncompetitive retail electric
service and supplying a competitive retail electric service, or in the
businesses of supplying a noncompetitive retail electric service and
supplying a product or service other than retail electric service, unless the
utility implements and operates under a corporate separation plan that is
approved by the public utilities commission under this section, is consistent
with thepo licy s ecified in section 4928.02 of the Revised, Code, and
achieves all of the ^listed goals].

0001ti3



03-93-EL-ATA,et al. -22-

Section 4928.17(A), Ohio Revised Code.

The signatory parties submit that the stipulation satisfies policy goals of SB 3 and
does not violate any legal requirements. The nonsignatory parties disagree. The elements
of that disagreement will be discussed individually.

(a) Would the Stipulation End fhe Nonresidential MDP in
Violation of Law or Commission Rule or Order?

The stipulation would terminate the MDP for nonresidential customers on
December 31, 2004, and for residential customers of December 31, 2005. Qoint Ex. 1, at
Paras. 1, 2.) The parties dispute whether or not this is permissible.

The termination of the MDP is controlled by both Ohio law and the ETP stipulation.
Section 4928.40(B)(2), Revised Code, provides that the MDP is not to end prior to
December 31, 2005, unless the Commission orders an earlier termination for a given
customer class on the basis that there is either 20 percent switching rate in that class or
effective competition in the utility's certified territory. The ETP stipulation, as discussed
in the ETP opinion, provides that, while the MDP for residential consumers will not end
prior to December 31, 2005, CG&E may end the MDP for nonresidential consumers when
20 percent of a given class switches the purchase of its generation supply to a certified
supplier.10 Thus, the termination of the MDP for nonresidential customers on December
31, 2004, is only permissible if the Commission finds twenty percent switching for those
customers, or effective competition.

OMA, in its initial post-hearing brief, argues that CG&E's attempt to end the
nonresidential MDP at this time should be rejected, as the level of switching in the
industrial class is less than 20 pertent. As support for its position, OMA points to the
testimony at the hearing by CG&E witness Stevie, who adopted the pre-filed testimony of
CG&E witness Greene. Mr. Stevie, according to OMA, was "correcting the pre-filed
testimony" in stating that the industrial switching level is 19.87 percent. OMA also notes
that Staff witness Cahaan stated that he had concluded that the appropriate level had been
switched only on the basis of CG&E's representation that it had reached 20 percent.
(OMA Brief at 2-3.)

CG&E replied to OMA's argument, stating that it has met both the 20 percent
threshold and the effective competition test. As to the threshold, CG&E asserts that Dr.
Stevie, by adopting Mr. Greene's testimony, confirmed that CG&E reached the 20 percent
level during 2002. It notes that this evidence was not contradicted by any party and that
the statute does not require the threshold level to be maintained for any specified period of
time. The company also notes that effective competition is demonstrated by its having

io The stipulation also provides that, in the event of a termination of the MDP prior to December 31, 2005,
the rate freeze on nonswitching customers in that class, and the rate freeze for transmission, distribution,
and ancillary service on switching customers will end. The shopping credits on switched customers
would continue through 2005. The RTC would continue to be collected through 2010. (SfP opinion at
6.)
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reached 20 percent switching and by the existence of five active CRES providers in its
territory. (CG&E Reply Brief at 4143.)

The Commission finds that the statutory threshold of 20 percent has been met for all
nonresidential classes of customers of CG&E. CG&E witness Greene testified in writing as.
to the manner in which CG&E determines its level of switching and the level of switching^
that it was then experiencing. As of ApriL 9, 2004, he reported that the commercial class
had 22.1 percent switched, the industrial class had 21.5 percent switched, the public
authority class had 19.5 percent switched, and the residential class had 5.0 percent
switched. At the hearing, Mr. Greene was not present, but his testimony was adopted and
sponsored by Dr. Stevie, with certain amendments. Although OMA describes Dr. Stevie's
revision of Mr. Greene's numbers as corrections, the actual testimony differs from that
conclusion. Dr. Stevie stated that he would "like to update the switching percentages."
He supplied a new effective date for his numbers, bringing them current to May 14, 2004.
As of that date, the commercial class had risen to 22.04 percent, the industrial class had
fallen to 19.87 percent, the public authority class had increased to 20.37 percent and the
residential class had dropped to 4.9 percent. (Tr. II at 132-134.) It should also be noted
that Mr. Greene's written testimony, adopted by Dr. Stevie, also included a chart showing
the history of customer switching by class: According to that information, the commercial
class first passed the 20 percent level on July 11, 2002, the industrial class on May 26, 2002,
and the public authority class on July 16, 2002. While the statute states that the MDP may
be ended early by a Commission finding that there is 20 percent switching, the
Commission does not construe that provision to require that the threshold must
necessarily be maintained untLl the date of the Commission's determination. Rather, the
Commission may find that the level has been attained and that. the company is therefore
eligible to request early termination.

In addition, the Commission finds that the statutorily required "effective
competition" in the nonresidential classes of customers of CG&E has been shown, on the
basis of (a) all three of those classes having surpassed 20 percent switching in 2002, (b) the
20 percent level having been maintained for the commercial class through the present, for
the industrial class until the middle of 2004, and for the public authority class until July
2003, with no class having fallen off substantially from the 20 percent level, and (c) the
presence of five active CRES suppliers in the territory. Therefore, it is permissible for the
nonresidential MDP to be terminated as of December 31, 2004.

(b) Does the Stioulation offer a Market-Based Standard Service
Offer?

CG&E contends that the RSP established in the stipulation would offer a market-
based standard service offer, in compliance with the terms of Section 4928.14(A), Revised
Code. The company states that the RSP complies with the statute'because it is consistent
with other market prices for this service and is therefore reasonable." (CG&E brief at 15.)
For purposes of showing such consistency, CG&E witness Judah L. Rose analyzed the
price to compare under the stipulation, comparing it with three other price determinations
to analyze whether or not it is "consistent with other market prices."
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First, Mr. Rose considered the price that would result from the application of the
CMO MBSSO that was the subject of CG&E's initial application in this proceeding. Mr.
Rose's theory in doing so was thaE, since the CMO MBSSO is intended to recreate the price
that CRES providers would offer in a competitive market for one-year fixed price service
(CG&E Ex, 7, at 7), if the CMO MBSSO can be below the price to compare calculated
pursuant to the stipulation, then compefitors could offer consumers lower prices (CC&E
Ex. 7, at 42; CG&E Ex. 8, at 3).

A basic understanding of the CMO MBSSO will be helpful in understanding Mr.
Rose's analysis. The CMO MBSSO is based on monthly price indices in the "into Cinergy"
market. The CMO MBSSO would then adjust the base price to reflect a number of factors,
such as a reflection of the company's payment of closer to the ask price than the bid price;
a covariance factor to cover the risk of unknown future usage; an estimated loss charge to
cover physical losses; a supply management fee to cover scheduling, balancing,.
procurement and risk management, hourly adjustment, load following, odd lots and
floats, and migration; an operating risk adjustment to cover commodity-related risks such
as booking and settlement error, modeling error and forecasting; a.credit adjustment to
cover uncollectible accounts; a fixed POLR rider to cover physical generating capacity; a
variable POLR rider to cover costs of call options related to the risk of customers returning
to CG&E; a market true-up adjustment to recoup costs of liquidating hedges related to
customers leaving CG&E; an adjustment to eliminate prices higher than the 98' percentile,
and to subsequently track and recover those prices; and a flex down option to allow CG&E
to lower its price to meet competition in certain circumstances. (CG&E Initial Brief at 53-
54.) .

In comparing the CMO MBSSO price with the prices under the stipulation, Mr.
Rose made alterations to the CMO MBSSO prices, lowering power prices (using 2003
levels rather than 2004), adding greater load shape information and nonblock pricing,
using lower margins, and using lower supply management fees, which he stated might
come about due to lower costs, lower risks, or greater competition. (CG&E Ex. 8, at 2-3.)
CG&E asserts that certain of these adjustments "represent actual conditions that
reasonably could be expected to occur in the competitive market." Others, it says, "are
reasonable because these cost components of the [CMO MB5SO] are likely to decrease over
time as CG&E and other competitors acquire more knowledge and experience in
providing competitive retail electric generation service in CG&E's service territory."
(CG&E Brief at 18.) Foilowing these adjustments, Mr. Rose found that the CMO MBSSO
might be above, below, or close to the price to compare determined under the provisions
of the stipulation, depending on market conditions (Id. at 3). Mr. Rose thus proclaimed
that the stipulation price is "non-predatory and can support competition .. ." (Id. at 3.)

Next, Mr. Rose compared the price under the stipulation to generation rates for
other Ohio utilities. He found that these prices are comparable and concluded that the
stipulation price is, therefore, not predatory. (Id. at 4.)

Finally, CG&E's witness Rose considered actual prices at which some CRES
providers have contracted to provide retail service. He stated that this comparison shows
that actual prices are below CG&E's likely price to compare under the stipulation. (Id. at
4.)
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CG&E also contends that the rate to be charged under the stipulation is a market-
based standard service offer, as required by law, on other bases. The company points out
that, since it is a net purchaser of power in the wholesale market and the stipulation would
require it to charge its economy purchased power costs as part of its price to compare, the
stipulation would result in the equivalent of a wholesale market rate. (CG&E Brief at 23.)
CG&E also asserts that the rates in the stipulation compare favorably to other market
prices that were discussed by the Commission in its June 9, 2004, opinion and order in the
post-MDP case for FirstEnergy Corp. In the Matter of the Applications of Oltio Edison
Company, The Cleveland Electric Iituminating Company and The Toledo Edison Company for
Authority to Continue and Modify Certain Regulatory Accounting Practices and Proeedures, for
Tariff Approvals and to Establish Rates and Other Charges Including Regulatory Transition
Charges Following the Market Development Period, Case No. 03-2144-EL-ATA (FirstEnergy
RSP case). Finally, the company reasons that the rates under the stipulation are market-
based since they result from arm's length settlement negotiations among various
stakeholder groups. It cites the Commission's decision in the DP&L RSP case as proof that
the Commission will accept this rationale for rates being market-based.

Staff comments that it believes the stipulation's rates to be market based because
customers have an option to shop, because the stabilized price under the stipulation can be
changed by the same sorts of items that would drive changes in market prices, and
because of the signatory parties' agreement to rates and processes for change under the
stipulation. (Staff Initial Brief at 6-7.)

The nonsignatory parties do not believe that the stipulation results in a market-
based standard service offer. OCC states, initially, that the rate in the stipulation is not
market based because "[al proper market-based standard service offer would depend on
CC&E's purchases of electricity in the generation market ...:' (OCC Brief at 12. See also
OCC Reply Brief at 18.) Further, as the stipulation rate is based on a "legacy rate" from
CG&E's last rate case, CCC argues that it cannot, by definition, be a market-based rate. In
addition, OCC criticizes the stipulation rate on the bases that it is uncertain and unstable
from the point of view of the customers and that it is expensive, after consideration of the
various price adjustments that are induded in the proposal (Id. at 13).

As to CG&E's comparison of the stipulation rate with generation rates charged by
other utilities, OCC points out the testimony by OCC witness Talbot criticizing the
adjustments made by CG&E to the CMO MBSSO in its use of that rate as a comparison to
the stipulation rate. OCC argues that the "five major downward adjustments" to the CMO
MBSSO in this regard totally undermine its validity and render it worthless as a
comparison model. (Id. at 41-42; OCC Ex. 2, at 6.)

OMG and CPS also argue against the rate in the stipulation being considered a
market-based rate. They note that those rates "do not evolve from what a willing buyer
and willing seller would agree upon and thus cannot be considered 'market based."'
(OMG/CPS Brief at 30.) Further, OMG and CPS explain that, since the rate is based on the
unbundled cost of generation and subtracting regulatory transition costs, a CRES provider
would have to deliver generation at "19% to 25% less than CG&E did in its last rate case."
(Id. at 30.)
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Like OCC, OMG and CPS attempt to refute CG&E witness Rose' comparisons of the
stipulation rate with other data. OMG and CPS submit that the comparison with prices
being charged by CRES providers is not appropriate, since the prices were 2003 prices for
2004 delivery, while the period in question is 2005-2008, and since the listed CRES prices
are for all classes of customers and for delivery in other service areas. OMG and CPS also
argue that the comparison with CMO MBSSO prices is unhelpful since the CMO MBSSO is
merely a "projection based on survey data and does not reflect what actual sales for a
future period may be. (Id. at 31-32.)

OPAE similarly argues that the sti pulation does not include a market-based
standard service offer. Rather, it reasons that there can be no market based standard .
service offer when it has been shown that there is no market that would support
competition. (OPAE Initial Brief at 4.)

PSEG also contends that the stipulation fails to adopt a market-based rate. It
describes the stipulation as putting in place a cost-based rate, noting that the stipulation s
rates are based'on CG&E's costs of providing generation service, as determined in its last
rate case, plus the RSC, plus recovery for certain types of incremental costs." (PSEG Reply
Brief at 4, quoting CG&E Initial Brief at 32.)

The Commission finds that the rate under the stipulation is a market-based rate.
The Commission notes that Section 4928.14, Revised Code, allows it flexibility in
approving processes for determining market-based rates for the standard service offer.
The Commission finds that the stipulation was negotiated among five suppliers and
organizations representing various categories of consumers, from low income residential
consumers to large industrial users. The stipulation also includes provisions that provide
for changes to reflect changes in certain costs. In addition, the stipulation, as revised by
this opinion and order, allows the'Commission to monitor the prices and confirm that,
over time, those prices remain market-based and that consumers have adequate options
for choosing among generation suppliers.

(c) Does the Stipulation Include a Comnetitive Bidding Process7

As quoted above, Section 4928.14, Revised Code, requires that, after the end of the
MDP, an electric utility will provide a market-based standard service offer of aII CRES
necessary to maintain essential electric service to consumers and the option to purchase
CRES at a price which is determined through a competitive bidding process. Section
4928.14, Revised Code, also provides that the competitive bidding process may be
replaced with other means to accomplish generally the same option for customers.

Under provision 13 of the stipulation, the parties agree that the Commission may
determine and implement a process to test CG&E's price to compare against the market
price, using the price for the first 25 percent of load of each consumer class to switch to a
CRES provider. Also, under the stipulation, if the price to compare i.s signifi.cantlq
different than the bid price, either the Commission or CG&E may begin discussions with
all parties to continue, amend, or terminate the stipulation.
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CG&E contends that this provision of the stipulation complies with Section
4928.14(B), Revised Code. CG&E points out that the Commission may, under the statute,
determine at any time that a competitive bidding process is not required, if other means to
accomplish generally the same option for customers is readily available in the market and
a reasonable means for customer participation is developed (CG&E Initial Brief at 24-25).
CG&L daims that, since under the stipulation, the Commission may at any time determine
and implement a competitive bidding process to test CG&E's price to compare against the
market price, it complies with the statute. CG&E also argues that the stipulation complies
with the statute because it provides an option for the Commission to conduct a
competitive bidding process at any time, including terms that permit consumers to receive
the information necessary to evaluate and choose winning bidders, and a process for the
parties to modify or terminate the stipulation if the price to compare is significantly'
different from the bid price (CG&E Irlitial Brief at 26).

In the alternative, CG&E requests that the Commission find that a competitive
bidding process is not required because other ineans to accomplish generally the same
option for customers are readily available in the market and a reasonable means exists for
customer.participation. According to CG&E, the other means to accomplish the same
result are the competitive bidding process provided under the stipulation, the option to
purchase power directly from CRES providers, the option to aggregate, and the option to
purchase power from CG&E at a market-based rate (CG&E Initial Brief at 27). Finally,
CG&E azgues that its market-based rates are equivalent to a competitively bid rate, given
that: (1) the stipulation provides for CG&E to charge its economy purchased power costs
as part of its price to compare,ll (2) CG&E is a net purchaser of power•12 and (3) given
OCC witness Neil H. Talbot's testimony at hearing that this will result in the equivalent of
a wholesale market rate.13 To the extent that the stipulation also contains unavoidable
generation charges, CG&E believes that these charges are appropriate compensation to
CG&E for providing POLR service. (CG&E Initial Brief at 27.)

OPAE, PSEG, OMG, CPS, and CCC all argue that Provision 13 of the stipulation
fails to meet the requirements of Section 4909.14(B), Revised Code. They claim that the
system proposed in the stipulation isn't actually available to customers because it only
provides a process to test whether the market can produce rates that are lower than or
competitive with the rates established by the RSP. And, if those rates could be lower than
or competitive with the stipulation's rates, it only provides that discussions on what steps
to take will begin. Further, they argue that the term "significantly different" is not defined
and that there is no guarantee that any winning bid will actually be selected. As a result,
they claim that few if any bids will actually be submitted. They also argue that the
sfipulation is inconsistent with the Commission's decision in the FirstEnergy RSP case, in
which the Commission intends to use the results of a competitive bidding process if the
rates are found to be competitive. These parties urge the Commission to consider placing
on CG&E the same directives it placed upon FirstEnergy in its RSP. They also argue that
system in the stipulation fails to follow current administrative rules relating to campetitive
bidding processes. They argue that the rules require, among other things, that the

11 loint Exhibit 1 at 13.
12 CG&E Exldbit 11 at Attachment JPS-7.
13 Tr. IV at 95-%.
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competitive bidding process be conducted by a third party auctioneer; that there be at least
two bids, one for residential and small commercial and the other for large commercial and
industrial customers; and that the competitive bid-out be for a fixed price. Finally, they
urge the Commission to consider other directives such as following a declining clock
auction, as used in the New Jersey model referenced by the Commission in its FirstEnergy
order, or using a process of generation service procurement, such as a portfolio approach,
in order to provide the greatest benefit for customers.

As we have previously stated in the FirstEnergy RSP case, the Commission has
substantial discretion in approving the process for a market-based standard service offer
and competitive bidding process. We find that the procedure established by the
stipulation offers a reasonable alternative to a more traditional competitive bidding
process, provides for a reasonable means of customer participation through the various
options that are open to customers under the RSP, and fulfills the statutory requirements
for a competitive bidding process. We are not directing that a bidding process be:
conducted by CG&E at this time as was required in the FirstEnergy RSP case, as the
amount of competition and the current pricing levels distinguish the two situations.

(d) Is the Stipulation Discriminator?

As noted above, Section 4928.14, Revised Code, requires that service provided by
EDUs be nondiscriminatory. OCC contends that the stipulation discriminates against
those consumers who do not fall within the first 25 percent to switch, as they will not be
able to avoid the RSC (OCC Brief at 31). Specifically, OCC notes that residential
consumers who are already switched when the plan goes into effect will not have to
submit a request to avoid the RSC (Id. at 33) and that not all customers will have equal
opportunity to learn about or participate in the possible avoidance of the RSC (id. at 34).

CG&E argues that similarly situated consumers would be charged the same rates
and dissimilar consumers would be charged different prices. CG&E believes that the
stipulation is not discriminatory, as similar customers contacting the company at the same
time would be treated similarly and because every consumer has an equal opportunity to
avoid the RSC (CG&E Initial Brief at 35-36). To these arguments, OCC replies that the
stipulation is an "invitation to pervasive discrimination" and that not all consumers do
have equal access, since some are "grandfathered:" (OCC Reply Brief at 25-26.)

The Commission does not find that there is material discrimination present in the
stipulation. While some consumers will be "grandfathered" due to their having switched
to a CRFS provider prior to January 1, 2006, any consumer may become a part of that
group. The Commission also does not believe that there is any evidence that lack of
knowledge of the program may be used to discriminate against some consumers.
Therefore, the Commission finds that the stipulation is nondiscriminatory.

(e) Does the AAC in the St,^ulation Create a Subsi-dy, is it Anti-
.omMtive, or is it Un-reaeo*-±able?

OMG and CPS urge the Commission to find that the stipulation creates a subsidy
from shopping customers to standard service offer customers, due to the fact that certain
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costs of generation are made unavoidable rather than being part of the cost to compare.
Cross-subsidies are prohibited by Section 4928.02(G), Revised Code. Speei6.cally, OMG;
and CPS reason that environmental compliance costs and homeland security costs should
be part of the cost of generation (and therefore avoidable by shopping consumers), since
any entity which generates electric power must comply with these requirements. This is
inequitable, and creates a subsidy, according to OMG and CPS, since the shop ping
consumers do not buy the power that is generated in consequence of the payment of these
costs. Rather, OMG and CPS note that the shoppers niust pay similar costs to their CRES
providers. (OMG / CPS Brief at 15-18.)

Similarly, OMG and CPS argue that the cost of CG&E's reserve margin is also a
generation expense that should be avoidable by shoppers. OMG and CPS point out that a
nonresidential shopping customer who avoids the RSP would get no benefit from CG&E's
reserve margin, as that customer would be required to waive POLR service. (Id. at 20-23.)
In addition, OMG and CPS submit that no capacity for returning shoppers will be needed
after MISO Day 2, since the task of balancing demand and generation will then be the task
of MLSO (Id. at 23, 25).

CG&E responds to these arguments by stating that the payment to CG&E by
shoppers, for environmental, security, tax, emissions allowances, and reserve capacity, is
intended to compensate CG&E for its statutory POLR service (CG&E Reply Brief at 19). It
also suggests that, under MISO Day 2, the CRES providers will not have to hold reserve
capacity but may, instead, rely on CG&E's reserve capacity (Id. at 20). Finally, as to
MLSO's capacity management, CG&E stresses that OMG witness McNamara's testimony
confirmed that MISO will provide economic efficiencies in the capacity market sometime
after Day 2 begins (Id. at 22).

OMG and CPS note further that nonresidential shoppers who avoid the RSC may
not return to standard service offer but, rather, can only return to CG&E at CG&E's
highest incremental cost. Thus, OMG and CPS say, it is illogical to charge those customers
for the costs to comply with environmental and security requirements for plants that are
not pledged to serve them. (OMG/CPS Reply Brief at 18.) OMG and CPS, finally, note
that power that is not sold by CG&E to shoppers is available for it to sell on the wholesale
market, thereby enabling it to recover more of its envin7nmental and security costs. (Id. at
18-19.)

The stipulation provides that, on an annual basis, CG&E may increase its AAC
charge, based on increases in its expenses related to environmental costs, emissions
charges, homeland security, taxes, and excess capacity. Pursuant to that document, the
increases in these charges are cap ped at eight percent of "little g" for nonresidential
consumers and are capped on a sliding scale of five to eight percent of "littie g" for
residential consumers (with 2005 collections waived for residential consumers). The
proposal would allow the company, however, to increase the AAC charge by six percent
annually, without any showing of actual increased charges. ALI of that AAC charge under
the stipulation is to be paid by all consumers, regardless of what provider supplies their
generation service.
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The Commission does not find that the AAC creates a subsidy, as CG&E does have
expenses related to its statutory obligation to provide POLR service. However, as
discussed below, the Commission does have certain concerns regarding the appropriate
reserve capacity and the reasonableness of the system for determining appropriate annual
increases.

(1) Reserve Caoacitv

OMG and CPS argue that, under the stipulation, a separate reserve margin cost is
part of the AAC charge that is applied to all customers, those shopping and those not
shopping. They also complain that CG&E seeks a reserve margin of 17 percent of its
anticipated total peak demand on its system, priced at $64 per kWh per year. According to
witness Steffens, the cost of the reserve margin in the AAC calculation will exceed $52
million for the first year, or close to half of all AAC charges (CG&E application at 7; Joint
Ex. 1, attachment JPS-7). OMG and CPS claim that, under the stipulation, despite
commercial and industrial customers having paid for POLR service, they are not assured
of firm service because they must prepare to be disconnected if insufficient power is
available despite their having paid for reserve margin (OMG/CPS Brief at 22). OMG and
CPS argue that, because these customers are not assured of firm service, they should not
be charged a POLR fee to insure firm service.

OMG and CPS also daim that CG&E should not purchase capacity rights beyond
the needs of standard service offer customers beyond MISO Day 2. First, OMG and CPS
argue that there is no evidence in the record that capacity will not be available in the
market in 2005 or beyond (OMG/CPS Brief at 24). Further, because the stipulation
requires returning customers to pay the incremental cost of obtaining back-up service,
CG&E is at little financial risk other than for collecting payment. OMG and CPS also claim
that, prior to MISO Day 2, CG&E remains responsible for securing sufficient capacity in
the event a shopping customer's CRES provider fails. However, under MLSO Day 2,
CG&E no longer should purchase capacity rights beyond the needs of its SSO customers
because (a) balancing demand and generation will then be the task of MISO and (b)
market participants that are provided generation will be charged according to the MISCI
tariff and will have to post appropriate security (OMG/CPS Brief at 23). Further, OMG
and CPS contend that no strong case has been made for the claim that CG&E should
purchase an additional amount of reserve capacity to cover a defaulting CRES provider.
OMC and CPS claim that, because reserve margins are a reliability cost of providing
generation, the cost of the reserve margins should be in the generation component and not
in the unavoidable AAC charge (OMG/CPS Brief at 24-25).

Discussing the reserves planned under the company's filings, prior to the
stipulation, OCC states that CG&E does not need to hold a reserve margin to meet the
entire load in its service territory. It cites to OCC witness Talbot's tesfimony that the East
Central Area Reliability Council (ECAR) has projected reserve margins of over 38 percent
through 2008 (OCC Ex. 1, at 56). OCC claims that, with this much capacity available in the
region, CG&E should recover costs for just enough reserve m argm to meet its own load.
OCC also argues that the level of risk associated with supplier dult and customer return
is too uncertain to justify any level of coverage of the risk. OCC clauns that much of the
risk of default is mitigated because CG&E requires CRES providers to meet certain

000132



03-93-EL-ATA, et al. -31-

financial and technical criteria and because suppliers provide financial guarantees to cover
the risk of default. Thus, according to OCC, a lower level of coverage is needed. (OCC
Brief at 49-50.)

CG&E asserts that OMG and CPS's arguments regarding the reserve capacity are
without merit. It contends that a reserve capacity is necessary for it to maintain a firm
supply of competitive retail electric generation service for all consumers. It argues that
winning bidders do not have the statutory POLR obligation set forth in Section 4928.14(A),
Revised Code and can walk away from their contract obligations while CG&E still has the
POLR obligation for the reserve capacity at the market price (CG&E Reply Brief at 20):
Further, under Provision 11 of the stipulation, the reserve capacity costs for CRES
providers will be reduced when MISO Day 2 becomes effective because CRES providers
will be permitted to rely on CG&E's reserve capacity at no charge Qt. Ex. 1, at 2). CG&E
also claims that OMG and CPS mischaracterize Mr. McNamara's testimony and that he
noted that MISO will provide economic efficiencies in the capacity markets and that such
efficiencies will not be available for one to three years after the Day 2 market begins in
March 2005, if at all (Tr. VI at 46-47). According to CG&E, Mr. McNamara also testified
that, if CG&E has low cost capacity it should maintain it to provide a cost advantage for its
consumers, because this will benefit all consumers (CG&E Brief at 22-23; Tr. VI at 46-47).

In its brief, [EU cites to Constellation witness Michael Smith, who testified that a
Day 2 mazket implemented by MISO, would provide centralized dispatch of generation
day-ahead and real-time energy mazkets, and locational market pricing. However, he also
noted that implementation of the MISO Day 2 market will enhance overall system
re liability . While IEU notes that the development of an effective market has been more
diffiicult and taken longer than expected, IEU claims that the market continues to develop
safely and will protect consumers against market deficiencies. (IEU Initial Brief at 10,13.)

The evidence demonstrates that the reserve margin parameters, as set forth in the
stipulation, as modified, are reasonable. As noted by CG&E, CRES providers of
generation have no POLR obligation. As a result, these entities can decline to provide
power and, in that event, the Commission will require CG&S to provide service, thus
necessitating reserve capacity. Paragraph five of the stipulation also allows market
participants to rely on CG&E's reserve capacity to ensure compliance with an RTO's or
state's reliability obligation. At this point in time, the Commission finds reasonable the
reserve capacity levels established in the stipulation, as those levels impact the stipulation
during 2005. Nevertheless, the nonsignatory parties raise a legitimate issue whether,
under MISO Day 2, CG&E should purchase capacity rights beyond the needs of SSO
customers, because MISO will have the obligation to balance demand and generation. As
will be discussed in the next section, the Commission will require CG&E to obtain
Commission approval for any increases in the AAC. Therefore, the Commission wiIl be in
a position to continue to review the actual impact of MISO Day 2 on CG&E's costs and
need to provide reserve capacity after MISO Day 2 has gone into effect.

(2) Svstem for Determining Increases to AAC

As described above, the stipulation would provide for a*++inimum level of annual
increases to the AAC (six percent) and a maximum level of such increases (eight percent,
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after proof of corresponding costs). The Commission is concerned that this system may be
fair and reasonable to neither consumers nor the company. The automatic floor would
impose on consumers an increase when no increase might be warranted. The cap would
limit the company's recovery of legitimate expenses. Therefore, rather than instituting an
artificial floor and cap on the AAC increases, the Commission will, when requested by
CC&E but no more often than annually,14 determine the appropriate level of possible
increase in the AAC charge, and the appropriate level of avoidability by shopping
customers, on the basis of its consideration of CG&E's proven expenses in these categories,
the development of the market in each consumer class, off-system sales by CG&E in the
marketplace, the impact of MISO Day 2 on the market, and such other factors as it may
deem appropriate from time to time. No increases in the AAC will be allowed without
Commission approval. It is the Commission's goal to ensure that prices remain market-
based and that consumers have adequate options for choosing alternate generation
suppliers, while assuring a reasonable level of revenue stability for the company.

In Attachment JPS-2 of the stipulation, CG&E presented calculations of its 2004
costs for reserve margin, emission allowances, environmental compliance, homeliknd
security, and taxes, a portion of which CG&E seeks to recover in 2005. Those costs total
$107,514,533, according to CG&E. The calculation continues by finding that those costs
would allow CG&E an eight percent AAC increase under the terms of the stipulation, all
of which would be paid by all consumers, whether they purchase their generation from
CG&E or from a CRES provider.

It was the intent of the signatory parties to determine, in the stipulation, the
appropriate AAC increase for 2005. The Commission has no reason to dispute the
accuracy of the figures presented by CG&E for its 2004 costs in these categories. However,
the Commission is convinced that CG&E may be recovering some percentage of these
costs through off-system sales and, also, is aware that MISQ Day 2 is scheduled to take
effect on March 1, 2005. The Comtxtission is also cogruzant of the rate shock that would
result from a dramatic increase in a single year. Therefore, the Commission will only
allow costs of $53,757,267 to be considered in justifying the AAC increase for 2005, a$
compared with the $60,172,508 that would have been recoverable pursuant to the eight
percent cap under the stipulation.

With regard to development of the nonresidential generation market in 2005, the
Commission notes that approximately 20 percent of each nonresidential consumer dass is
shopping. This reflects some progress in the development of the market. According to the
testimony of CG&E witness Greene, all three nonresidential classes of consumers reached
a 20 percent shopping level between May 26, 2002, and July 16, 2002. Since that time,
however, they have all remained within a few percentage points of that level. (Attachment
WLG-1 to CG&E Ex. 4.) In order to ensure that shipping levels continue to increase, the
Commission finds that addditional encouragement of this market is appropriate. Upon
consideration of all of these factors, the Commission finds that 100 percent of the AAC
should therefore be avoidable by shopping consumers during 2005. Further, to ensure the
competitive market continues to develop, both the amount of recovery and the percentage

14 The Commission suggests that CG&E coordinate any requests that it may make to the Commtssion for
AAC increases with perlodic filings that it may be required to make with MISI).
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that may be avoidable will be reviewed by the Commission when it considers the AAC for
subsequent years, based on the facts as they then appear.

Because the AAC is intended to compensate CG&E for its POLR responsibilities,
and because the Commission, after the modifications in this opinion and order, will be in a
position to monitor at least the company's expenses, the market, trading activities by the
company, and the workings of MISO, the Commission finds that the increase to the AAC
for 2005 and the level of unavoidability of the AAC for 2005 that are authorized in this
opinion and order will be reasonable, not anticompetitive, and not likely to create a
subsidy. The Commission will determine whether any subsequent AAC increases or
changes to the level of avoidability are reasonable, not anticompetitive, and not likely to
create a subsidy, at the time that it considers any such application from the company.

(f) Should the Stipulation Require CG&E to Comvlete its
C9j3w_rate 5eparation?

Section 4928.17, Revised Code, prohibits electric utilities from engaging in certain
noncompetitive and competitive businesses unless it implements and operates under a
corporate separation plan which satisfies a number of conditions. Under the ETP opinion,
CG&E had a corporate separation plan that required it to complete its structural
separation by the end of 2004. The stipulation provides that CG&E would not be required
to transfer generating assets to an electric wholesale generator by the end of 2004:
Approval of tlus provision would thus be an amendment of its corporate separation plan.

OCC, OMG, and CPS submit that CG&E should be required to comply with its
existing corporate separation plan and statutory provisions, and should not be permitted
to retain ownership of its generation assets. While the Commission has some flexibility to
allow complete structural separation to be delayed for a period of time for good cause;
OCC asserts that this flexibility is not unlimited as to time. OCC notes that the terms of
the stipulation do not explain how the goals of structural separation will be met without
actual structural separation. (OCC Brief at 17-20.)

OMG and CPS reason that corporate separation was discussed in the ETP
stipulaiion and, thus, should not be changed in the stipulation which is not signed by all
of the parties to the ETP stipulation. It also argues that the failure to separate its
generation facilities is clearly prohibited by Section 4928.17, Revised Code. From a policy
standpoint, OMG and CPS point out that, without corporate separation, CG&E could use
its utility assets to secure its general obligations, including those from its energy trading
activities. (OMG/CPS Brief at 11-15.)

CG&E counters OCC, OMG, and CPS's concerns, indicating that it is operating
under a Commission-approved separation plan, in accordance with the provisions of
Section 4928.17(A), Revised Code. After the MDP, CG&E says that it will only be
providing the market-based standard service offer and/or the com petitive bidding process
as required by Section 4928.14, Revised Code. It notes that there was no evidence
introduced at the hearing that would support an argument that CG&E, by not structurally
separating, would give itself or any affiliate an undue advantage. CG&E stresses that, in
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order to provide service at stable rates, it must retain its generating assets. (CG&E Reply
Brief at 23-31.)

The Commission finds that it is reasonable for CC&E to retain its generating assets
during the period in which it is committing to provide stabilized rates. It would not be
appropriate to ask the company to stabilize its rates and then to deny it the opportunity to
do so. Therefore, CG&E's corporate separation plan shall be amended to allow it to retain
its generating assets through 2008, after which time the stabilized prices under the
stipulation will terminate and corporate separation should be reconsidered. It shauld be
noted that, if the company does not implement the stipulation as modified by this opinion
and order, then full separation should be established as directed, and under the time
frames established in, the ETP opinion.

(g) Does the Collection of Distribution Deferrals Violate the Rate
Can of SB 3?

The stipulation would allow CG&E to establish accounting deferrals for the
difference between (a) CG&E's current revenue requirement on the net capital investment
related to its distribution business and (b) the revenue requirement on CG&E's capital
investment in its electric distribution business from July 1, 2004, through December 31,
2005. The amounts deferred would be recovered over a period of five years, starting on
January 1, 2006. (Jt. Ex. 1, at 11-12.)

OCC opposes this aspect of the stipulation. It refers to the rate cap provision of SB 3
which states that "the total of all unbundled components in the rate unbundling plan are
capped and shall equal during the market development period ... the total of all rates and
charges in effect under the applicable bundled schedule of the electric utility ... in effect
on the date before the effective date of this section ...." Section 4928.34(A)(6), Revised
Code. OCC contends that, by deferring the cost of capital investments made between July
2004 and December 2005, and recovering those costs subsequently, CG&E would render
the rate cap provision meaningless. (OCC Brief at 24-27.)

CG&E controverts OCC's argument, stating that accounting deferrals are not rate
increases. The company contends that, since rates would not rise as a result of distribution
cost increases until after the end of the MDP, there can be no violation of the rate freeze.
(CG&E Reply Brief at 36-37.)

The Commission finds that, while deferrals are not rate increases, the amounts that
would be deferred under the stipulation are representative of amounts that ultimately may
be charged to customers. Those costs, if and when ultimately recovered, would be based
on accruals during the MDP, and the deferrals would therefore violate the rate cap undet
SB 3.

The termination of the MDP is therefore a critical factor in determining the legality
of the distribution deferrals. Under the stipulation, the MDP for residential consumers
will continue throu December 31, 2005. The MDP for nonresidential consumers will end
with the effective date of this opinion and order. However, CG&E could have requested
that the nonresidential consumers' MDP be terminated as early as May or July, 2002
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(depending on the dass), on the basis that all classes of nonresidential consumers had then
surpassed the 20 percent shopping level. Therefore, the Commission finds that it is
appropriate to allow CG&E to defer, for future recovery, the identified distribution costs
for July 1, 2004, through December 31, 2005, as set forth in the stipulation with regard to
nonresidential consumers. As set forth in the stipulation, the rate design for recovery of:
these deferrals would be determined in CG&E's next electric distribution base rate case (Jt.
Ex. 1, at 12). Because the same cannot be said for the residential dass of customers, we will
not allow such deferrals for residential consumers.

(h) Are the Stipulation's Provisions Govemin.g the Refum of
Nonresidential Customers to CG&E after 5hounine
Reasonable?

The stipulation states that nonresidential consumers who have been served by a
CRES provider and who have avoided paying the RSC will, upon their return to CG&E,:
have no guarantee of power (having waived their statutory POLR rights) and, if there is
power available, will have to pay CG&E a market rate which is the higher of (a) the
highest purchased power costs incurred by CC&E or by any affiliate to serve any of
CG&E's consumers during the applicable calendar month or (b) the highest cost
generation dispatched by CG&E or by any affiliate to serve any of CG&E's consumers
during the applicable calendar month (Jt. Ex. 1, at 9-10).

OMG and CPS complain that this provision of the sti pulation, in practical effect,
forces a returning shopper to pay the highest power prices in the service areas of CG&E, or
its affiliates in Kentucky and Indiana. OMG and CPS request that the Cominission treat
this provision in the same way that it handled a similar issue in FirstEnergy RSP case,
requiring the market for analyzing and specifying market pricing to be that market served
by the utility company in question. (OMG / CPS Brief at 19-20.)

The Commission finds that, as in the FirstEnergy RSP case, the issue of the price for
returning customers is crucial for marketers and aggregators to offer competitive products
and for the appropriate risks to be imposed on those customers. We believe the relevarit
market for analyzing and specifying market pricing is that served by CG&E. Relevant
market priong for customers returning to generation service provided by CG&E needs,
therefore, to be a market-based price for CG&E alone. In addition, under the stipulation
provision 4D, some classes of shopping customers must agree to waive their statutory
rights to POLR service if no generation is available, and be subject to disconnection. The
Commission will not sanction a stipulation provision that requires any consumers to
waive their statutory POLR rights. Although the Commission will permit CG&E to charge
returning nonresidential consumers a market price, it must, by law, provide service to
those consumers when requested to do so. Section 4933.83, Revised Code.

We are satisfied with CG&E's explanation that its customers have first call on the
East Bend, Miami Fort No. 6, and Woodsdale Units until they are transferred to UI.Fi&P.
After that transfer, expenses related to those units will no longer be included in the
calculation of the AAC. (Tr. IV at 83-84; CG&E Reply Brief at 21.)
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ation2. CQml2hance with ETP StRul

The electric service provided by CG&E is also controlled by the ETP stipulation and
the ETP opinion that adopted them. OCC reasons that the doctrine of collateral estoppel
bars relitigation of the ETP stipulation. Further, OCC urges the Commission to determine
that a stipulation cannot be modified without the consent of all of the parties to that
agreement. (OCC Brief at 20-23.) Without the consent of all parties to a stipulation, the
Commission will not undertake lightly the task of modifying terms of a stipulation
approved by the Commission.

Certain of the nonsignatory parties allege that a number of provisions in the
stipulation violate the ETP stipulation.15 The clearest of these violations involves the dates
on which the collection of the RTC from residential consumers will end and on which the
five percent reduction in generation prices for residential consumers will end. The ETP
stipulation, in paragraph nine, provides that, with regard to residential customers, they
will be allowed a five percent discount on generation through the end of 2005 and they
will pay RTC only through the end of 2008. The sti pulation, on the other hand, specifies
that the five percent discount will continue through 2008 and the RTC will be payable
through 2010, for residential consumers (Jt. Ex. 1, at 16, 19). However, the stipulation goes
on to provide that if the Commission will not extend the residential payment of RTC
through 2010, then CG&E will terminate the five percent discount as of the end of 2004 (Id,
at 19).

CG&E supports the legitimacy of the stipulation by noting that the ETP stipulation
did not require CG&E to extend the discount past 2005. It points out that Section
4928.40(C), Revised Code, allows the discount to remain in effect for such portion of the
MDP as the Commission determines. CG&E believes that it is reasonable for it to recover
additional RTC in exchange for continuing the discount. (CG&E Reply Brief at 36-39.)

OCC also points to Section 4928.40(C), Revised Code, to support its contention that
the discount may be terminated only if it is "unduly discouraging market entry by ...
alternative suppliers." It asserts that the record in this case does not support a finding of
undue discouraging of market entry. (OCC Brief at 29-31.)

The Commission will not allow the RTC collection from residential consumers to be
extended beyond 2008 as this would directly violate the ETP stipulation. Therefore, under
the stipulation, CG&E would refuse to extend the residential discount. While the
Commission can not require the extension of the discount past 2005, there is no evidence
on the record to support ending the discount before December 31, 2005. Therefore, the

15 The Commission would also note that the ETP opinion allowed CGBrE to recover, as a part of the RTC
certain costs for purchasing power, transferring generation assets to an exempt wholesale generator, and
accounting for shopping incentives. Since (1) the transfer of generation assets has not been completed,
(b) the cost of purchased power will be recovered during 2005 under the stipulation, and (c) the MDP for
nonresidential customers ►s ended, thereby eliminating the obligation for any new shopping credits, the
Commission believes that certain of these costs may be over-counted. However, there is no evidence on
the record as to this issue. Thus, the Commission cannot evaluate the extent to which, if any, this may be
a problan. The Commission expects the company to account for these items appropriately.
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discount must remain in place through December 31, 2005, and will not end at the end of
2004 pursuant to the stipulation.

FINDiNGS OF FACT AND CONCLUSIONS OF LAW:

(1) On January 10, 2004, CG&E filed an application for authority to
modify its nonresidential generation rates to provide for a
competitive market option for rates subsequent to its MDP.

(2) On October 8, 2004, CG&E filed applications for authority to
modify its current accounting procedures to allow it to defer certain
costs related to its participation in MISO and related to its
investment in transmission and distribution facilities, and for
authority to establish a capital investment rider to recover the
deferred transmission and distribution costs.

(3) A local public hearing'was held on April 22, 2004, in Ciiicinnati.
The evidentiary hearing commenced on May 17, 2004, and was
continued. The evidentiary hearing began again on May 20, 2004,
and concluded on June 1, 2004.

(4) A stipulation proposing to resolve all of the issues in these cases
but not signed by aIl of the parties, was filed on May 19, 2004.

(5) The ultimate issue for the Commissfon's determination is whether
the stipulation, which embodies considerable time and effort by the
signatory parties, is reasonable and should be adopted. In
considering the reasorLableness of a stipulation, the Commission
has used the following criteria:

(a) Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

(b) Does the settlement, as a package, benefit ratepayers
and the public interest?

(c) Does the settlement package violate any important
regulatory principle or practice?

(6) The Commission finds that the stipulation meets the three listed
criteria, when modified as follows: (a) to require Commission
approval for all changes in the amount or avoidability of the AAC,
and to provide that the Commission, in evaluah'ng such changes,
would consider cost savings as well as increases, (b) to allow the
AAC to be avoidable during 2005, (c) to eliminate the cap on the
increases in the AAC, (d) to increase the percentage of
nonresidential shopping customers who may avoid paying the RSC
from 25 percent to 50 percent, (e) to require Commission approval
for all increases in the amount of recovery of fuel and economy
power purchases, (f) to allow the deferral of certain distribution
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(7)

(8)

expenses only with regard to nonresidential consumers, (g) to
require that residential consumers pay RTC charges only through
2008 and receive a five percent discount on generation charges
through 2005, (h) to require the calculation of the incremental cost
of power, for purposes of the price to be paid by nonresidential
shopping consumers upon their return to CG&E, on the basis of
costs incurred only by CG&E, not by its affiliates, (i) to prohibit
CG&E from requiring nonresidential consumers to waive their
statutory POLR rights, (j) to provide that, if CG&E does not
implement the stipulation as modified, CG&E will be required to
establish full corporate separation, and (k) to allow certain notices
to CG&E with regard to consumers which have contracts with
CRES providers to be made with onty 60 days' notice for all notices
to be delivered prior to January 1, 2005.

The RSP set forth in the stipulation, as modified by this opinion
and order, balances three objectives: (a) rate certainty, (b) financial
stability for CG&E, and (c) the further development of competitive
markets.

All nonresidential customer classes of CG&E have attained at least
20 percent switching, thereby allowing the MDP to end for all
nonresidential dasses.

It is, therefore,

ORDERED, That the stipulation be approved, to the extent and subject to the
modifications and conditions set forth above. It is, further,

ORDERED, that OCC's request to reopen this proceeding be denied. It is, further,

ORDERED, That CG&E file tariffs for Commission approval that reflect the terms of
the stipulation, as modified by this order within 75 days. It is, further

ORDERED, That CG&E file proposed transmission costs riders for review by
Commission staff. It is, further,

ORDERED, That CG&E file its proposed residential demand side management
tracker for review by Commission staff. It is, further,

ORDERED, That CG&E's accounting deferrals be approved. It is, further,

ORDERED, That, if CG&E does not implement the stipulation as modified by this
opinion and order, then CG&E must fully separate its generating assets as directed in the
Commission's E1'P order. It is, further,
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ORDERED, That a copy of this opinion and order be served upon all parties of
record.

THE PUBLFS`UTILITIES COMMISSION OF OHIO

f
Dona3d L.

JWK/SEF;geb

Entered in the Joumet

SE' 2 9 Tpql

Rened J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTlLTIIES COMMISSION OF OHIO

i

In the Matter of the Application of The

Cincinnati Gas & Electric Company to Modify
its Nonresidential Generation Rates to

Provide for Market-Based Standard Service
Offer Pricing and to Establish an Alternative

Competitive-Bid Service Rate Option Sub-

sequent to the Market Development Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for

Authority to Modify Current Accounting
Procedures for Certain Costs Associated with
the Midwest Independent Transmission
System Operator.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting

Procedures for Capital Investment in its
Electric Transmission and Distn'bution System

and to Establish a Capital Investment
Reliability Rider to be Effective after the

Market Development Period.

Case No. 03-93-EL-ATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EtIrAAM
Case No. 03-2080-EL-ATA

CONCURRING OPINION OF CHAIRMAN ALAN R. SCHRIBER

When stakeholders gather "around the table" to reach consensus, there is dearly a
significant amount of give and take. In this Order, through the hard work of many parties,

there was a significant amount of agreement on so many of the issues, both simple and
arcane. For that, many are to be commended for the Stipulation that we were presented
with.

As is usually the case, however, there are those who are left by the wayside either
because their interests are not negotiable or because their status is thought to be non-
threatening to the outcome of the total package. It is the latter condition that has caused my
coileagues and me to make modifications to the Stipulation with which we were presented.
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Specifically, the commissioners turned their attention to the commercial and small

indusirial (C & I) consumers that play a major role in our economy but, because of their

diversity and size, have had little voice in the establishment of cogent rate design; typicaAy

the rates that they pay exceed those of other rate classes including residential. In this vein,
we felt it appropriate to modify the Stipulation. Most importantly, we believe that, because

of the extraordinary rates paid by C & I customers, the role of the marketplace in providing

competitive alternatives should be a large value-added proposition for doing business in
Ohio. As such, we have advocated opening up more possibilities for more customers with
regard to the magnitude of Cinergy's generation that might be "avoided". Furthermore, we

do not believe that shopping should be deterred by the prospect of paying for costs
associated exclusively with Cinergy's generation. These might Include the costs of reserves,
the costs of environment armpflance, and security.

One should be mindfuI of the fact that customers who choose altemate suppliers of
elecbricity do not leave Cinergy in a lurch; power not sold direct to end-users can be sold in
the marketplace. Further, Cinergy proposes to establish its own retail affiliate. Presumably
it can be a formidable competitor in the market for C & I customers.

As a whole, I believe that lending credibility to the arguments of the commeraal and
small industrial customers is in keeping with the objectives set forth by Ohio's Governor. As
a member of his jobs Cabinet, I am acutely aware of the importance of creating an
environment that eases the way for upstart businesses. This includes the cost of energy. It is
in this spirit that we chose to make the modifications that we did. I am also aware that
Cinergy's financial well-being is critical to the delivery of power to southwest Ohio. Unlike
its customers, Cinergy has the ability to follow any number of regulatory paths to follow in
order to enhance its balance sheet, including the rate cas

Alart R. Schn`ber, Chairman

Enteced in the ]ouma,

SEP 2 8 ^{W'^

ReneP J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company to Modify
Its Nonresidential Generation Rates to
Provide for Market-Based Standard Service
Offer Pricing and to Establish an Alternative
Competitive-Bid Service Rate Option Sub-
sequent to the Market Development Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated with
the Midwest Independent Transmission
System Operator.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution System
and to Establish a Capital Investment
Reliability Rider to be Effective after the
Market Development Period.

Case No. 03-93-EL-ATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

ENTRY ON REHEARING

The Commission finds:

(1) The applicant, The Cincinnati Gas & Electric Company
(CG&E), filed applications in these matters to modify its
nonresidential generation rates to provide for market-based
standard service offer pricing and to establish an alternative
competitive-bid process subsequent to the end of the market
development period (MDP), to permit it to defer costs and
investments, and to establish a rider to recover certain capital
investments.

(2) On September 29, 2004, the Commission issued its opinion
and order (opinion and order) in these proceedings. In the
opinion and order, the Commission approved, with certain
modifications, a stipulation (stipulation) filed by some of the
parties in the cases (signatory parties), including CG&E; staff
of the Commission (staff); FirstEnergy Solutions Corp. (FES);
Dominion Retail, Inc. (Dominion); Industrial Energy Users-
Ohio (IEU); Green Mountain Energy Company (GMEC); Ohio
Energy Group, Inc. (OEG); The Kroger Co. (Kroger); AK Steel

7hS.a 9.a to anrtify that tho iiqaqoe PppeariRlQ are an
i1cQVrdtEt awrl r.ommlotu repr.odzation of a case file
ciocvyioat c",elivoref.{ in thc, requ.lar course of bueiness

•:,:hr:.`.r;lo.n_"-, ^)n Date Prdaasse8 ^ tf 000144
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(3)

Corporation; Cognis Corp. (Cognis); People Working
Cooperatively (PWC); Communities United For Action; and
Ohio Hospital Association (OHA). Parties that did not sign
the stipulation (nonsignatory parties) include Ohio
Consumers' Counsel (OCC); Constellation NewEnergy Inc.
(Constellation); MidAmerican Energy Company
(MidAmerican); Strategic Energy, LLC (Strategic); WPS
Energy Services, Inc. (WPS); Constellation Power Source, Inc.
(CPS); Ohio Partners for Affordable Energy (OPAE); The Ohio
Manufacturers' Association (OMA); National Energy
Marketers Association; and PSEG Energy Resources & Trade
LLC. (Constellation, MidAmerican, Strategic, and WPS may
be referred to collectively as Ohio Marketers Group (OMG).)

The stipulation provided, inter alia, for the establishment of a
rate stabilization plan for CG&E that would govern the rates
to be charged by CG&E from January 1, 2005, through
December 31, 2008 (with certain aspects of those rates also
extending through the end of 2010). The opinion and order
approved the stipulation while making a number of
modifications to its content.

(4) Section 4903.10, Revised Code, states that any party to a
Commission proceeding may apply for rehearing with respect
to any matters determined by the Commission within 30 days
of the entry of the order upon the Commission's journal.

(5) On October 29, 2004, CG&E, OCC, OMG, and CPS filed
applications for rehearing.

(6) In its application for rehearing, CG&E requests, in the
alternative, that the Commission either (a) reinstate the
stipulation without modification, (b) adopt CG&E's
suggestions, as described in its application for rehearing, or (c)
"acknowledge and approve CG&E's statutory right to
implement its previously-filed market-based standard service
offer." (CG&E's application for rehearing at 2.) CG&E also
sets forth twelve additional assignments of error that relate to
the Commission's consideration and modification of the
stipulation in the opinion and order. Thus, CG&E's
application for rehearing actually sets forth thirteen
assignments of error, as follows:

(a) In CG&E's first assignment of error, it contends
that the Commission erred in failing to adopt the
stipulation without modification and requests
that the Commission consider modifying the
opinion and order on the basis of its suggestions.
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(b) In CG&E's second assignment of error, it
contends that the Commission erred in
purporting to establish the amount of the market
price that CG&E charges for its market-based
standard service offer (MBSSO), including the
frice to compare and provider of last resort
POLR) components and by retaining authority

to approve increases or decreases in the 1VIBSSO
through annual rate reviews.

(c) In CG&E's third assignment of error, it contends
that the Commission erred in finding that
additional regulatory transition charges (RTCs)
proposed in the stipulation to be assessed against
residential consumers during 2009 and 2010
would conflict with the stipulation and
recommendation approved in In the Matter of the
Application of The Cincinnati Gas & Electric
Company for Approval of its Electric Transifion Plan,
Approval of Tariff Changes and New Tariffs,
Authority to Modify Current Accounting Procedures,
and Approval to Transfer its Generating Assets to an
Exernpt Wholesale Generator, Case No. 99-1658-EL-
ETP et al. (August 31, 2000) (ETP opinion), while
requiring CG&E to maintain a stable generation
rate for those consumers after the MDP.

(d) In CG&E's fourth assignment of error, it
contends that the Commission erred in denyin g
CG&E accounting deferrals and recovery of such
deferrals through a rider amortized over a five-
year period, from July 1, 2004, through December
31, 2005, related to its net capital investment to
CG&E's distribution plant made on behalf of
residential consumers.

(e) In CG&E's fifth assignment of error, it contends
that the Commission erred in permitting all
consumers to avoid POLR charges, thereby
requiring CG&E to further subsidize the
competitive retail electric market.

(f) In CG&E's sixth assignment of error, it contends
that the Commission erred in not permitting
CG&E to recover all of its POLR costs.
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(g) In CG&E's seventh assignment of error, it
contends that the Commission erred in denying
CG&E recovery of POLR costs based upon the
concept of rate shock without any evidence of
record.

(h) In CG&E's eighth assignment of error, it
contends that the Commission erred in
pernlitting up to 50 percent of nonresidential
consumers to avoid payment of the rate
stabilization charge (RSC) of the POLR charge
without CG&E's consent,

(i) In CG&E's ninth assignment of error, it contends
that the Commission erred in attempting to
compel CG&E either to accept the Commission's
modifications of the stipulation or to take a
variety of specified actions.

(j) In CG&E's tenth assignment of error, it contends
that the Commission erred in attempting to
determine CG&E's MBSSO by capping the price
based on CG&E's cost instead of permitting a
market price.

(k) In CG&E's eleventh assignment of error, it
contends that the Commission erred in failing to
approve CG&E's applications in these
proceedings on a timely basis and in ruling only
on the rate stabilization service requested by the
Commission and offered as a settlement by
CG&E.

(1)

(m)

In CG&E's twelfth assignment of error, it
contends that the Commission erred in failing to
approve CG&E's MBSSO proposed on January
10, 2003.

In CG&E's thirteenth assignment of error, it
contends that the Commission erred in failing to
acknowledge CG&E's rights to implement
market rates and in failing to approve the
market-based rates for which CG&E applied on
January 10, 2003.

(7) OCC sets forth twelve assignments of error in its application
for rehearing, as follows:
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(a) OCC's first seven assignments of error relate to,
its contention that the stipulation, adopted by the
opinion and order, violates important regulatory
principles and practices. In OCC's first
assignment of error, it contends that the
Commission erred in failing to review alleged
side agreements between individual parties,
resulting in an inadequate review of the standard
service offer (SSO).

(b) In OCC's second assignment of error, it contends
that the Commission erred in allowing certain
non-bypassable charges.

(c) In OCC's third assignment of error, it contends
that the Commission erred in failing to price
noncompetitive services through a statutory rate
case.

(d) In OCC's fourth assignment of error, it contends
that the Commission erred in allowing an SSO
that is not a market-based rate.

(e) In OCC's fifth assignment of error, it contends
that the Commission erred in failing to include a
competitive bidding process.

(f) In OCC's sixth assignment of error, it contends
that the Commission erred in faiIing to require
CG&E to transfer its generation assets to a
separate affiliate.

(g) In OCC's seventh assignment of error, it
contends that the Commission erred in
approving rates that are discriminatory.

(h) OCC's next four assignments of error relate to its
contention that the stipulation, adopted by the
opinion and order, does not, as a package,
benefit ratepayers and the public interest. In
OCC's eighth assignment of error, it contends
that the Commission erred in failing to consider
alleged side agreements.

(i) In OCC's ninth assignment of error, it contends
that the Commission erred in approving an SSO
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(8)

that does not result in the rate certainty that the
Commission has identified as, its objective in
allowing for rate stabilization plans.

(j) In OCC's tenth assignment of error, it contends
that the Commission erred in failing to further
the Commission's objective of developing a
competitive market.

(k) In OCC's eleventh assignment of error, it
contends that the Commission erred in failing to
require specificity in the percentage of income
payment plan (PIPP), weatherization and
demand side management (DSM) programs in
the stipulation.

(1) OCC's last assignntent of error relates to its
contention that the stipulation, adopted by the
opinion and order, is not a product of serious
bargaining among capable, knowledgeable
parties. Specifically, in the twelfth assignment of
error, OCC contends that the Commission erred
in failing to allow for discovery of alleged side
agreements between individual parties, resulting
in a stipulation that is not a product of serious

.bargaining among capable; knowledgeable
parties.

In its application for rehearing, OMG sets forth five
assignments of error, as follows:

(a) In OMG's first assignment of error, it contends
that the Commission erred in failing to find that
shopping customers should not have to pay
CG&E's POLR charges unless they actually
receive generation or capacity from CG&E.

(b) In OMG's second assignment of error, it
contends that the Commission erred in not
allowing all customers the option of electing not
to purchase rate stabilization service and to
avoid the RSC and the annually adjusted
component, as defined in the opinion and order
(AAC).

(c) In OMG's third assignment of error, it contends
that the Commission erred in not establishing a
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1

(9)

flat 60-day notice period for customers to waive
the rate stabilization service and be relieved from
paying the RSC.

(d) In OMG's fourth assignment of error, it contends
that the Commission was unclear with regard to
whether a nonresidential shopping customer that
returns to CG&E would pay, for each hour of
CG&E service, either CG&E's incremental cost of
supplying power for the inonth of the customer's
return or the highest hourly price during the
month in question.

(e) In OMG's fifth assignment of error, it contends
that the Commission was unclear as to the status
of the current nonresidential shopping customers
for calendar year 2005.

In its application for rehearing, CPS sets forth one assignment
of error. Specifically, CPS contends that the Commission.
erred in failing to require an immediate auction in the event
that it finds the rate stabilization plan (RSP) rates to be above
market PlttCrS.

(10) Memoranda responsive (both in support and contra) to the
various applications for rehearing were filed on November 8
and November 18, 2004, by CG&E, OCC, OMG, OPAE,
GMEC, Dominion, IEU, Kroger, Cognis, OHA, PWC, FES, and
OEG (OEG amended its filing on November 9, 2004).1 IEU,
Kroger, Cognis, OHA, PWC, FES; and OEG indicated their
support for CGE's first assignment of error.

(11) The Commission has reviewed all the arguments for rehearing
and will discuss below those arguments where the
Commission finds further clarification or comment is
required, or where rehearing is granted. Arguments for
rehearing not discussed below have been adequately
considered by the Commission in its opinion and order and
are being denied.

(12) CG&E's first assignment of error requests, in essence, that the
Commission consider its suggested modifications of the
opinion and order. CG&B's suggestions are as follows:

On November 18, 2004, OMG filed a motion for leave to supplement its memorandum contra in order to
respond to certain issues discussed by GMEC and Dominion in their memoranda contra. In the interest
of allowing the parties the opportunity for argument related to these issues, this motion will be granted.
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(a) CG&E would retain five of the modifications
required by the opinion and order; specifically,
(1) the extension of the five percent residential
discount through December 31, 2005; (2) the
recovery of deferred distribution costs from only
nonresidential consumers; (3) the termination of
the recovery of RTCs from residential
consumers as of December 31, 2008; (4) the
calculation of a market price for returning
nonresidential consumers based upon only
CG&E's wholesale market costs; AND (5) the
calculation of actual AAC and FPP, including
both cost decreases and increases in each cost
category.

(b) CG&E suggests that the Commission modify the
opinion and order to provide for an
infrastructure maintenance fund (IMF) charge to
compensate CC&E for committing its generation
capacity to serve MBSSO consumers through
2008. The SUGGESTED IMF would be equal to
four percent of "little g" as a component of
CG&E's POLR charge during 2005 and 2006, and
equal to six percent of "little g" as a component
of CG&E's POLR charge during 2007 and 2008.

(c) CG&E suggests that the cost of purchased power
necessary to maintain system reliability be
moved from the AAC, where it was covered in
the stipulation and the opinion and order, to a
separate component, which CG&E suggested
designating as a system reliability tracker (SRT).
The SRT would permit CG&E to apply annually
to the Commission to purchase power to cover
peak and reserve capacity requirements and to
flow through those actual costs on a dollar-for-
dollar basis.

(d) CG&E suggests that the remaining portion of the
AAC, as well as the RSC, be totally avoidable for
the first 50 percent of nonresidential consumer
load to awitch to an alternate supplier and for
the first 25 percent of residential consumer load
to switch to an alternate supplier, as had been
ordered for 2005 by the Commission.

(e) CG&E suggests that the opinion and order be
modified to increase avoidability of costs by
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(f)

moving the recovery of emission allowances
(EAs) from the AAC (under the stipulation) to
recovery as part of the fuel and economy
purchased power component of the price to
compare (FPP).

CG&E suggests that increases in the AAC for
nonresidential consumers be set at four percent
of "little g" in 2005, an additional four percent in
2006, and allowing CG&E to apply for
additional recovery of actual costs in 2007 and
2008, and by setting increases in the AAC for
residential consumers at six percent of "little g"
during 2006 and allowing CG&E to apply for
additional recovery of actual costs in 2007 and
2008.

(13) The Commission has reviewed CG&E's proposed
modifications of the opinion and order and believes that, with
certain clarifications and revisions, the suggestions are
meritorious. Therefore, rehearing will be granted on CG&E's
first assignment of error. The required clarifications and
revisions are as follows:

(a) The amendment to the stipulation, attached to
CG&E's application for rehearing, details the
involvement that it expects from the Commission
in the determination of the appropriate levels for
the SRT, the AAC, and the FPP in various years.
As to the SRT, CG&E suggests that it would
make an estimate, during the fourth quarter of
each year, starting in 2004, of its load for the
following year and of the purchases necessary to
maintain a sufficient reserve margin. CG&E
would "apply to the Commission for approval of
such expenditures." (CG&E's application for
rehearing, attachment 1, at 7.) Attachment 2 to
CG&E's application for rehearing, on page 3,
describes the timeline and mechanics for this
calculation, filing, and approval. That document
states that "the Commission will approve the
plan or approve an agreed upon alternative."

As to the AAC, CG&E proposes that the level of
the charge be preset for 2005 and 2006. The
Commission's involvement in setting the level
for 2007 and 2008 is described in CG&E's
proposed amendment to the stipulation.
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Following CG&E's filing of a schedule
demonstrating its increases in "net costs incurred
for homeland security, taxes, and environmental
compliance during each year," Commission staff
would audit CG&E's calculations. "If the Staff
audit coiifirins CG&E's calculation, the rates
shall be effective" for the following year. If staff
disagrees with the calculations, a hearing would
be held, to be concluded within 90 days of the
original filing. (CG&E's application for
rehearing, attachment 1, at 2-3.)

With regard to the FPP, CG&E would, on an
ongoing basis, make quarterly filings with the
Commission as to a proposed fuel and economy
purchased power rate (including fuel and
econoniy purchased power costs, a reconciliation
M 'stment, a system loss adjustment, and EAs).

le CG&E refers to "periodic audits," it
specifies no procedure for Commission review.
(CG&E's application for rehearing, attachment 3,
at 2.)

It is unclear, in any of these three categories of
costs, the extent to which the Commission will be
reviewing CG&E's expenditures in the context of
its audits. In all of these cases, the Commission
finds that it is therefore necessary to clarify that
the Commission, in its consideration of CG&E's
expenditures in these categories, will continue to
consider the reasonableness of expenditures. It is
not in the public interest to cede this review. Nor
would it foster any rate certainty to allow all
decisions of this nature to be free from
Commission review of reasonableness.
Therefore, the Commission will require CG&E,
by September 1 of each year, to file with the
Commission an application to establish the FPP,
the SRT and the AAC levels for the following
year (except with regard to the AAC where that
amount is already established for 2005 and 2006
through our opinion and order, as modified by
this entry on rehearing). CG&E's calculations
will include all cost increases and decreases in all
covered cost categories. The Commission will
review those filings and will issue appropriate
orders. The filing for 2005 should be made
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within ten days following the issuance of this
entry on rehearing.

(b) The descriptions of the costs that are to be
included in the SRT, the AAC, and the FPP are
unclear as to the baseline for determination of
includable cost components. "Little g" ivas
originally determined by reference to the
embedded generation cost. ETP opinion. That
cost included certain of the items to be recovered
by the SRT, the AAC, and the FPP. The
Commission's modification of its opinion and
order, pursuant to CG&E's first assignment of
error, will clarify the baselines for these
components as follows. First, at the time of
CG&E's last rate case, the Commission staff
determined that CG&E had sufficient generation
capacity to cover all of its peak load and provider
of last resort obligations. Therefore, the amount
included in its approved generation cost for
these obligations was zero. In the Matter of the
Application of The Cincinnati Gas & Electric
Company for an Increase in Electric Rates in its
Service Area, Case No. 92-1464-EL-AIR, Staff
Report (March 17, 1991), at 15. As a result, all
amounts in the SRT are in excess of the cost of
capacity requirements which are a part of "little
g." Second, with regard to the AAC, the costs of
environmental compliance, security, and tax law
changes, will all be based on changes in costs
since the year 2000. Third, with regard to the
FPP, the amounts to be. recovered for fuel,
economy purchased power, and EAs are those in
excess of amounts authorized in CG&E's last
electric fuel component proceeding.

(c) The SRT, as proposed by CG&E in its first
assignment of error, would be unavoidable by
shoppers. The Commission is aware that CG&E
is required to maintain adequate reserves to meet
its obligation as the provider of last resort. The
SRT is designed to allow the recovery of
expenses related to this obligation. However, it
is currently unclear how this obligation will
change, if at all, following the effectiveness of
"MISO Day 2" (as explained in the opinion and
order). Therefore, the Commission will clarify
that the SRT for 2005, the level of which will be

-11-
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determined based on an initial SRT filing to be
made by CG&E within 30 days after the issuance
of this entry on rehearing, will be unavoidable.
However, the avoidability or unavoidability of
the SRT for all subsequent years will be
determined by the Commission in a proceeding
to be commenced by CG&E within 60 days
following the implementation of MISO Day 2, or
by July 1, 2005, whichever is earlier.

(d) In its responsive memorandum, GMEC argues,
in part, that the stipulation previously restricted
the seven million dollar bill credit to residential
consumers served by a competitive retail electric
service (CRES) provider not affiliated with
CG&E. GMEC claims that, in deleting the bill
credit provision and enhancing other incentives
for shopping by residential consumers, CGBzE
would improperly eliminate that restriction.
GMEC notes that, on August 23, 2004, CG&E's
affiliate; Cinergy Retail Sales, Inc., filed an
application to become a CRES provider. A
certificate was issued to it on October 7, 2004.
GMEC argues that Cinergy's name-brand
recognition poses a threat that the shopping
incentives could be exhausted before other CRES
providers have been given an opportunity to
compete. Therefore, GMEC requests that the
Commission require that all shopping incentives
available to the first 25 percent of switched
residential load be available only to customers
served by a CRES provider not affiliated with
CG&E.

The Commission disagrees with GMEC on this
issue. We note that, in the ETP opinion, the
Commission stated that CG&E's nonresidential
MDP could be terminated prior to December 31,
2005, only to the extent that it did not have an
affiliated retail electric generation provider. As
pointed out by GMEC, on October 7, 2004,
Cinergy Retail Sales, Inc., an affiliated CRES
provider, was issued a certificate to provide
CRES in CG&E's service territory. However, the
MDP for nonresidential consumers has been
ended, due to the existence of more than 20
percent shopping leveIs. Thus, the restriction
that might have prohibited CG&E from having
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an affiliated CRES provider is no longer
effective. As to the limitation in the stipulation
on the availability of the seven million dollar bill
credit only to customers of nonaffiliated CRES
providers, the Commission will not require that
customers of affiliates and customers of
nonaffiliates be similarly distinguished. The
Commission will continue to monitor the
residential market.

(14) The Commission has previously determined that rate
stabilization plans should provide rate certainty for
consumers, provide financial stability for utility companies,
and encourage the development of competition. Opinion and
Order at 15; In the Matter of the Applications of Ohio Edison
Cornpany, The Cleveland Electric Illuminating Company and The
Toledo Edison Contpany for Authority to Continue and Modify
Certain Regulatory Aeeounting Practices and Procedures, for Tariff
Approvals and to Establish Rates and Other Charges Including
Regulatory Transition Charges Following the Market Development
Period, Case No. 03-2144-EL-ATA, Opinion and Order (June 9,
2004); In the Matter of the Continuation of the Rate Freeze and
Extension of the Market Development Period for The Dayton Power
and Light Company, Case No. 02-2779-EL-ATA, et at., Opinion
and Order (September 2, 2003) (Dayton opinion). The opinion
and order provided adequate rate certainty for consumers in
the CG&E service area. The opinion and order had modified
the stipulation to require consideration of cost savings as well
as cost increases, and to require Commission review of fuel
and economy purchased power increases. The modifications
to the opinion and order which are being made by this entry
on rehearing do not change these items and, further, clarify
Commission review of all annual changes to the cost
components. Thus, rate certainty for consumers is being
ensured.

The stipulation, as modified by the opinion and order,
provided adequate assurance of financial stability for CG&E.
Nothing in the proposed modifications suggested by CG&E in
its first assignment of error would alter that conclusion.

The opinion and order modified the stipulation in a variety of
aspects designed to encourage the development of competitive
markets. First, the percentage of nonresidential consumers
that can avoid the RSC and the AAC was increased by the
opinion and order from 25 percent to 50 percent. Second, the
opinion and order decreased the total cost of service for.
residential consumers by extending the residential discount
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until December 31, 2005; by terminating the collection of RTCs
as of December 31, 2008; and by charging only nonresidential
consumers for the cost of certain capital investments in
CG&E's distribution system. The revisions to the opinion and
order which are being made by this entry on rehearing would
leave all of these modifications in place and would also make
ttivo other positive changes. First, the opinion and order will
be modified to increase the price to compare for all shoppers
by moving the cost of EAs from the unavoidable portion of the
price to the avoidable portion for the price, Second, the
opinion and order will be modified to further increase the
price to compare by making the AAC permanently avoidable
for a percentage of each class of consumers.2

Therefore, the Comm(ssion finds that the modifications of the
opinion and order suggested by CG&E in its first assignment
of error will provide rate certainty for consumers, will provide
financial stability for CG&E, and wiij further encourage the
development of competitive markets. CGBrE's first
assignment or error is therefore granted, subject to the
clarifications and revisions discussed above.

(15) CG&E's second assignment of error includes two separate
arguments. To the extent that it refers to annual reviews by
the Commission, this issue was discussed previously in this
entry. The remainder of this assignment of error is made
moot by the grant of rehearing with regard to CG&E's first
assignment of error.

(16) Several of CG&E's other assignments of error, including those
described above as numbers three, four, five, six, seven, eight,
ten, eleven, twelve, and thirteen, are also moot. Some
discussion of certain aspects of the ninth assignment of error is
warranted.

-14-

(a) In its ninth assignment of error, CG&E argues
that the Commission's order is unjust and
unlawful because it attempts to compel CG&E to
divest its generation assets if CG&E does not
accept the changes to the stipulation required by
the Commission's opinion and order. CG&E

2 Dominion and Green Mountain both complained that the deletion of the provision in the stipulation
which would have provided seven million dollars in bill credits for residential consumers would harm
competition. The analysis by Dominion and Green Mountain Is discussed and challen ged in certain
respects by OMG in its supplement to its memorandum contra. The Commission finds that the
modifications to the opinion and order being made by this entry on rehearing provide sufficient other
incentives for shopping by residential consumers that the loss of these bill credits is not unreasonably.
unsupportive of the development of competition.
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claims that the Commission does not possess the
statutory authority to require CG&E to divest its
generation assets. It claims that Section
4928.17(E), Revised Code, permits CG&E to
determine whether it will, or will not, divest its
generation assets. CG&E also claims that it is
not bound by the stipulation approved by the
Commission in the ETP opinion because all
parties, including CG&E, have the statutory
right to seek an amendment to CG&E's
corporate separation plan. CC&E claims that it
applied for, and the Commission has approved,
such an amendment, as part of the stipulation,
modified o'r otherwise.

(b) We find no merit to this assignment of error.
Clearly the Commission has the statutory
authority to require CG&E to implement a
corporate separation plan. Section 4928.17(A),
Revised Code, provides that no electric utility
shall engage, either directly or through an
affiliate, in the businesses of supplying both a
noncompetitive retail electric service and a
competitive retail electric service unless the
utility implements and operates under a
corporate separation plan that is approved by
the Commission. Section 4928.17(A)(1), Revised
Code, further provides that the plan must
provide, at a minimum, for the provision of the
CRES or the nonelectric product or service
through a fully separated affiliate of the utility.
Pursuant to these statutory requirements, CG&E
filed an application for, and the Commission
approved, CG&E's corporate separation plan in
the ETP opinion. Under that order, we found
that good cause existed to allow the separation
of CG&E's generation assets as proposed by
CG&E to occur by December 31, 2004. We
found that this satisfied the public interest in
preventing unfair competitive advantage and
F reventing the abuse of market power. We
urther noted that we would closely monitor the

implementation of the plan and take appropriate
M s where we found competitive inequality,

air competitive advantage, or abuse of
market power. In addition, CG&E fully
acknowledged these statutory requirements and
the Commission's authority to approve a
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utility's corporate separation plan on pages 51-
53 of its initial brief supporting the ETP
stipulation. It is disingenuous for CG&E now to
argue that the Commission lacks statutory
authority over an electric utility's separation of
generation assets.

(c) As a part of the stipulation, CG&E sought
Commission approval of a delay in the
implementation of its corporate separation plan.
CG&E has argued that any party has the right to
file an application seeking to amend CG&E's
corporate separation plan. We do not disagree.
However, all such applications for amendment.s
are subject to,the approval of the Commission.
Absent Commission approval, no such
amendment is authorized. In addition, while
CG&E is correct that the Commission approved
a delay in the implementation of CG&E's
corporate separation as part of our opinion and
order, we did so as part of a package of
modifications to the stipulation that we found to
be appropriate and in the public interest. We
further noted that, if the company did not
implement the stipulation as revised by the
opinion and order, then full separation should
be established as directed by, and under the
time frames established in the ETP opinion. The
Commission's approval of CG&E's proposed
delay in the implementation of its corporate
separation remains conditional, being now
conditioned on CG&E's acceptance of the
Commission's modifications and clarifications
set forth in this entry on rehearing. CG&E's
ninth assignment of error is denied.

(17) In its application for rehearing, OCC included three
assignments of error (numbers one, eight, and twelve) that
relate to the Commission's refusal to require discovery of side
agreements. As the Commission has previously confirmed,
side agreements, being information related to the negotiation
of a proposed stipulation, are privileged and therefore not
discoverable. Dayton opinion, at 13-14. In addition, even if it
were not privileged, information relating to side agreements is
not relevant to the determination of this matter. As stated in
the Dayton opinion, "the Commission would note that no
agreement among the signatory parties to the stipulation can
change the terms of the stipulation. Either the terms of the
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stipulation are, on their face, beneficial to the ratepayers and
the public or they are not. Even if there were side agreements
among the signatory parties, those agreements would not
change the public benefit or detriment of the stipulation."
Dayton opinion at 14. Rehearing on these grounds is denied.

(18) OCC's second assignment of error and OMG's first and
second assignments of error relate to their argument that the
Commission should not have allowed certain non-bypassable
charges. They claim that the AAC and the RSC should be
avoidable. The Commission, as described above, has found
that the stipulation, as modified and clarified by the opinion
and order and this entry on rehearing, benefits consumers as a
package. In addition, the Commission notes that the
avoidability of the SRT will be specifically considered during
2005. Rehearing on these grounds is denied.

(19) In OCC's tfiird assignment of error, it argues that the
Commission unreasonably and unlawfully established a
procedure to increase the AAC that does not meet the
requirements of Section 4928.15, Revised Code. OCC claims
that the AAC is a noncompetitive service under Section
4928.01(B), Revised Code. As a result, OCC contends that
Section 4928.15, Revised Code, requires that noncompetitive
services be priced through Section 4909.18, Revised Code.
Further, OCC claims that, because the AAC charge is meant to
increase rates, Section 4909.18, Revised Code, requires a full
review of the company as conducted in a traditional rate case.
We find no merit to this assignment of error. Section 4928.15,
Revised Code, provides that no electric utility shall supply
noncompetitive retail electric distribution, transmission, or an-
cillary service in this state except pursuant to a schedule for
that service that is filed with the Commission under Section
4909.18, Revised Code. The AAC, about which OCC is com-
plaining, is not a charge placed upon distribution or transmis-
sion, and is not an ancillary service. Thus, a traditional rate
case review under Section 4909.18, Revised Code, is inapplica-
ble.

In addition, the Commission has found, and finds in this entry
on rehearing, that the stipulation, as modified by the opinion
and order and by this entry on rehearing, is not unreasonable
as to the amount to be charged under the AAC. Section
4928.14, Revised Code, provides that competitive retail electric
services, including a firm supply of electric generation service,
shall be provided to consumers at market-based rates, rather
than establishing such charges through the traditional rate-
based approach under Section 4909.18, Revised Code. Thus,
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the statutory requirement for the Commission, and what is
provided under the stipulation as modified, is to ensure that
CG&E's generation rates are market-based. In this case, the
AAC is a part of CG&E's competitive electric generation
charge, which we have previously determined to be a market-
based rate. Accordingly, we deny this portion of OCC's
application for rehearing.

(20) OCC's fourth and fifth assignments of error are also denied.
The Commission found, in its opinion and order, that the price
under the stipulation is market-based. The Commission noted
that the governing statute allows for flexibility in the
determination of such charges and that the stipulation
satisfied the statutory requirements. As to competitive
bidding, the Commission found that the stipulation offered a
reasonable alternative to a traditional process. T h e
stipulation, as futher modified by this entry on rehearing,
meets these two requirements no less than did the stipulation
as filed.

(21) OCC's sixth assignment of error relates to its belief that
CG&E's generation assets should be transferred to a separate
affiliate. This topic was discussed fully above. Rehearing is
denied.

(22) OCC's seventh assignment of error states that the rates
approved are discriminatory. The Commission has previously
found that any residential consumer has the opportunity to
become a part of the group that can receive shopping
incentives. Opinion and order at 28. Therefore, there is no
discrimination. Rehearing on this ground is denied.

(23) OCC's ninth and tenth assignments of error relate to its
argument that the stipulation does not result in rate certainty
or the development of competition. The Commission has fully
discussed these issues in this entry on rehearing, as well as in
the opinion and order. Rehearing on these grounds is denied.

(24) OCC's eleventh assignment of error states that more
specificity should have been required in CG&E's plans
regarding the PIPP, weatherization and DSM programs. The
Commission notes that CG&E agreed to extend its current
programs regarding weatherization and energy assistance.
This is sufficient "detail." As to DSM programs, CG&E
committed that it would work to develop such programs in a
collaborative process. The Commission finds this approach to
be reasonable. Therefore, rehearing on this ground is denied.
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(25) In OMG's application for rehearing, its third assignment of
error states that the Commission should have established a
flat, 60-day notice for waiver of the rate stabilization service.
CG&E, in its memoranda contra OMG's application for
rehearing, states (at page 7) that "in the spirit of compromise
[it] agrees to a flat 60-day notice provision as requested by
OMG.° However, CG&E suggests that the notice may be
provided to CG&E starting on December 15, 2004. The
Commission finds that notice cannot be given in time for a
consumer to bypass the RSC and the AAC by the beginning of
2005. Therefore, the Commission will grant rehearing as
follows: (a) the opinion and order is modified to allow a flat
60-day notice period; (b) notices may be given to CG&E any
time after the issuance of this entry on reh.earing; and (c) for
those consumers wishing to avoid the RSC and the AAC as of
any date between January 1, 2005, and January 24, 2005 (for
whom a 60-day notice is impossible), notice to CG&E by
December 15, 2004, shall be considered timely. The
Commission further finds that CG&E should inform the
Commission, within three days following the issuance of this
entry on rehearing, as to the process it will employ to ensure
that all nonresidential customers that may be affected by these
provisions will be notified of these deadlines.

(26) OMC's fourth assignment of error requests clarification of the
cost to be charged to returning, nonresidential shoppers. In
CG&E's memorandum contra OMG's application for
rehearing, CG&E states that such customers would pay "the
highest hourly cost of power for each hour during which
CG&E served the consumer." To the extent that the opinion
and order was unclear on this point, rehearing is granted on
this ground. CG&E will charge any returning, nonresidential
shopper, for each hour it provides service to the returned
shopper, the highest hourly cost of power that CG&E incurs
for that hour. That highest hourly cost of power could,
therefore, fluctuate on an hourly basis. For customers without
time-of-day meters, CG&E should work with staff to develop
an appropriate process to calculate such charges.

(27) OMG's final assignment of error requests clarification of the
status of current nonresidential shopping customers for the
calendar year 2005. CG&E responds that it would be
inequitable and unlawful to require CG&E "to further
subsidize the shopping consumers by permitting shopping
consumers who are switched as of December 31, 2004, and
receiving shopping credits during 2005, to avoid the RSC or
the AAC during 2005." The Commission agrees with OMG.
The RSC and the AAC, as well as the SRT (which covers cost
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components that were a part of the AAC as discussed in the
opinion and order), should be avoidable by current,
nonresidential shopping credit customers during 2005. The
Commission finds that this will encourage further
development of the competitive market.

OMG also requested that nonresidential consumers who are
receiving shopping credits be allowed to give notice to CG&E
of their intent to avoid the RSC and AAC effective January 1,
2006. The Commission finds that notice of intent to avoid the
RSC and the AAC could be given well in advance of January 1,
2006, based on a consumer's execution of the appropriate
contract with a CRES provider. Rehearing on this ground is
therefore granted.

(28) fn its application for rehearing, CPS argues that the opinion
and order should be amended to state that, if the Commission
at any time finds the RSP to be a non-market rate, the
Commission on its own may call for a bid-out to be conducted
pursuant to Section 4928.14(B), Revised Code, As discussed in
our opinion and order, Section 4928.14(B), Revised Code,
provides that the Commission may determine at any time that
a competitive bidding process is not required, if other means to
accomplish generally the same option for customers are readily
available in the market and a reasonable means for customer
participation is developed. The opinion and order further
found that the procedure established by the stipulation offers a
reasonable alternative to a more traditional competitive
bidding process, provides for a reasonable means of customer
participation through the various options that are open to
customers under the RSP, and fulfills the statutory
requirements for a competitive bidding process. Further, we
note that, under paragraph 13 of the stipulation, the "parties
agree that the Commission may determine and implement a
competitive bidding process to test CG&E's price to compare."
Accordingly, the Commission retains the authority under the
stipulation to implement a competitive bidding process at any
time. CPS's application for rehearing is therefore denied.

It is, therefore,

ORDERED, That the motion by OMG for leave to file a supplement to its
memorandum contra be granted. It is, further,

ORDERED, That the application for rehearing filed in this matter by CG&E be
granted in part and denied in part. It is, further,
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ORDERED, That the application for rehearing filed in this matter by OCC be
denied. It is, further,

ORDERED, That the application for rehearing filed in this matter by OMG be
granted in part and denied in part. It is, further,

ORDERED, That the application for rehearing filed in this matter by CPS be denied.
It is, further,

ORDERED, That the stipulation be approved, to the extent and subject to the
modifications and clarifications set forth in the September 29, 2004, opinion and order in
these proceedings, as further modified by this entry on rehearing. It is, further,

ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

THE PUBLI"TILTITES COMMISSION OF OHIO

Donald E-'M'asori

JWK/SEF;geb

Entered in eAQourrtal
NOV 2 4

Rene6 J. Jenkins
Secretary

Clarence D. Rogers, Jr.
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4901-1-10 Parties.

(A) The parties to a commission proceeding shall include:

k1) Any person who files an application, petition, long-term forecast report, or complaint.

(2) Any public utility, railroad, or private motor carrier against whom a complaint is filed.

(3) Any public utility, railroad, or private motor carrier whose rates, charges, practices, policies, or actions are

designated as the subject of a commission investigation.

(4) Any person granted leave to intervene under rule 4901-1-11 of the Administrative Code.

(5) Any municipal corporation which has enacted an ordinance which is subsequently challenged in a

complaint filed under section 4909.34 of the Revised Code.

(6) Any person cited for failure to maintain liability insurance as required by section 4921.11 or 4923.08 of the

Revised Code.

(7) Any other person expressly made a party by order of the commission.

(B) If any public utility, railroad, or private motor carrier referred to in paragraph (A)(2) or (A)(3) of this rule
is operated by a receiver or trustee, the receiver or trustee shall also be made a party.

-(C) Except for purposes of rules 4901-1-02, 4901-1-03, 4901-1-04, 4901-1-05, 4901-1-06, 4901-1-07, 4901-
L-12, 4901-1-13, 4901-1-15, 4901-1-18, 4901-1-26, 4901-1-30, 4901-1-31, 4901-1-32, 4901-1-33, and
4901-1-34 of the Administrative Code, the commission staff shall not be considered a party to any proceeding.

Effective: 05/07/2007

R.C. 119.032 revlew dates: 02/20/2007 and 09/30/2010

Promulgated Under: 111.15

Statutory Authority: 4901.13

Rule Amplifies: 4901.13, 4903.221, 4935.04(G)

Prior Effective Dates: 3/1/81, 12/25/87
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4901-1-11 Intervention.

(A) Upon timely motion, any person shall be permitted to intervene in a proceeding upon a showing that:

(1) A statute of this state or the United States confers a right to intervene.

(2) The person has a real and substantial interest in the proceeding, and the person is so situated that the
disposition of the proceeding may, as a practical matter, impair or impede his or her ability to protect that

interest, unless the person's interest is adequately represented by existing parties.

(B) In deciding whether to permit intervention under paragraph (A)(2) of this rule, the commission, the legal

director, the deputy legal director, or an attorney examiner shall consider:

(1) The nature and extent of the prospective intervenor's interest.

(2) The legal position advanced by the prospective intervenor and its probable relation to the merits of the

case.

(3) Whether the intervention by the prospective intervenor will unduly prolong or delay the proceedings.

(4) Whether the prospective intervenor will significantly contribute to full development and equitable

resolution of the factual tssues.

(5) The extent to which the person's interest is represented by exlsting parties.

(C) Any person desiring to intervene In a proceeding shall file a motion to intervene with the commission, and
shall serve it upon all parties in accordance with rule 4901-1-05 of the Administrative Code. The motion shall
be accompanied by a memorandum in support, setting forth the person's interest In the proceeding. The same
procedure shall be followed where a statute of this state or the United States confers a right to intervene.

(D) Unless otherwise provided by law, the commission, the legal director, the deputy legal director, or the

attorney examiner may:

(1) Grant limited intervention, which permits a person to participate with respect to one or more specific

issues, if the person has no real and substantial interest with respect to the remaining issues or the person's

interest with respect to the remaining Issues is adequately represented by existing parties.

(2) Require parties with substantially similar interests to consolidate their examination of witnesses or

presentation of testimony.

(E) A motion to intervene will not be considered timely if it is filed later than five days prior to the scheduled

date of hearing or any specific deadline established by order of the commission for purposes of a particular

proceeding.

(F) A motion to intervene which is not timely will be granted only under extraordinary circumstances.

Effective: 05/18/2007

R.C. 119.032 review dates: 02/20/2007 and 09/30/2010
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Promulgated Under: 111.15

Statutory Authority: 4901.13

;uie Amplifies: 4901.13, 4903.221

Prior Effective Dates: 1/20/63, 3/1/81, 6/1/83, 7/18/85, 12/25/87, 4/20/01
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4901-1-12 Motions.

(A) All motlons, unless made at a public hearing or transcribed prehearing conference, or unless otherwise

irdered for good cause shown, shall be in writing and shall be accompanied by a memorandum in support.
the memorandum in support shall contain a brief statement of the grounds for the motion and citations of any

authorities relied upon.

(B) Except as otherwise provided in paragraphs (C) and (F) of this rule:

(1) Any party may file a memorandum contra within fifteen days after the service of a motion, or such other
period as the commission, the legal director, the deputy legal director, or the attorney examiner requires.

(2) Any party may file a reply memorandum within seven days after the service of a memorandum contra, or
such other period as the commission, the legal director, the deputy legal director, or the attorney examiner

requires.

(C) Any motion may Include a specific request for an expedited ruling. The grounds for such a request shall be
set forth in the memorandum in support. If the motion requests an extension of time to file pleadings or other
papers of five days or less, an immediate ruling may be issued without the filing of memoranda. In all other
sltuations, the party requesting an expedited ruling may first contact all other parties to determine whether
any party objects to the issuance of such a ruling without the filing of inemoranda. If the moving party
certifies that no party objects to the issuance of such a ruling, an immediate ruling may be issued. If any party
objects to the issuance of such a ruling, or if the moving party fails to certify that no party has any objection,
any party may fiie a memorandum contra within seven days after the service of the motion, or such other
period as the commission, the legal director, the deputy legal director, or the attorney examiner requires. No
%repiy memoranda shall be filed in such cases unless specifically requested by the commission, the legal

director, the deputy legal director, or the attorney examiner.

(D) All written motions and memoranda shall be filed with the commission and served upon all parties in

accordance with rule 4901-1-05 of the Administrative Code.

(E) For purposes of this rule, the term "party" includes all persons who have flled motions to intervene which

are pending at the time a motion or memorandum is to be flled or served.

(F) Notwithstanding paragraphs (B) and (C) of this rule, the commission, the legal director, the deputy legal
director, or the attorney examiner may, upon their own motion, issue an expedited ruling on any motion, with
or without the filing of memoranda, where the issuance of such a ruling will not adversely affect a substantlal

right of any party.

(G) The presiding hearing officer may direct that any motion made at a public hearing or transcribed

prehearing conference be reduced to writing and filed and served in accordance with this rule.

(H) A motion for a hearing on a long-term forecast report under division (D)(3) of section 4935.04 of the

Revised Code shall be filed within forty-five days of the filing of the report.

Effective: 05/07/2007

R.C. 119.032 review dates: 02/20/2007 and 09/30/2010
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Promulgated Under: 111.15

Statutory Authority: 4901.13

cule Amplifies: 4901.13, 4901.18, 4935.04

Prior Effective Dates: 3/1/81, 12/25/87, 4/20/01
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4901-1-13 Continuances and extensions of time.

(A) Except as otherwise provided by law, and notwithstanding any other provision in this chapter,

"ontinuances of public hearings and extensions of time to file pleadings or other papers may be granted upon

motion of any party for good cause shown, or upon motion of the commission, the legal director, the deputy

legal director, or an attorney examiner.

(B) A motion for an extension of time to flle a document must be timely filed so as to permit the commission,
legal director, deputy legal director, or attorney examiner sufficient time to consider the request and to make
a ruling prior to the established filing date. If two or more parties have similar documents due the same day
and a party intends to seek an extension of the filing date, the moving party must file its motion for an
extension sufficiently in advance of the existing flling date so that other parties who might be disadvantaged
by submitting their filing prior to the movant submitting its filing will not be disadvantaged. If two or more
parties have similar documents due the same day and the motion for an extension is filed fewer than five
business days before the document is scheduled to be filed, then the moving party, in addition to regular
service of the motion for an extension, must provide a brief summary of the request to all other parties orally,
by facsimile transmission, or by electronic message by no later than five-thirty p.m. on the day the motion is

filed.

(C) A copy of any written ruling granting or denying a request for a continuance or extension of time shall be
served upon all parties to the proceeding.

(D) Nothing in this rule restricts or limits the authority of the presiding hearing officer to issue oral rulings
during public hearings or transcribed prehearing conferences.

^Effective: 05/07/2007

R.C. 119.032 review dates: 02/20/2007 and 09/30/2010

Promulgated Under: 111.15

Statutory Authority: 4901.13

Rule Amplifies: 4901.13, 4901.18

Prior Effective Dates: 3/1/81, 12/25/87, 4/20/01
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4901:1-35-02 Purpose and scope.

(A) Pursuant to division (A) of section 4928.14 of the Revised Code, after its market development period, each
,DU in this state shall provide consumers, on a comparable and nondiscriminatory basis within its certified

territory, a market-based standard service offer of all competitive retail electric services necessary to maintain

essential electric service to consumers, including a firm supply of electric generation service. Pursuant to
division (B) of section 4928.14 of the Revised Code, each EDU also shall offer customers within its certified
territory an option to purchase competitive retail electric service the price of which Is determined through a

competitive bidding process. The purpose of this chapter is to establish rules for the form and process under
whlch an EDU shall file an application for standard service offer and competitive bidding process and the

commission's review of that application.

(B) The commission may waive any requirement of Chapter 4901:1-35 of the Administrative Code for good

cause shown or upon its own motion.

(C) Notwithstanding the requirements of rule 4901:1-35-03 of the Administrative Code and the attached
appendices A and B of that rule, the EDU may propose a plan for a standard service offer and/or competitive
bidding process that varies from these rules where there is substantial support from a number of interested

stakeholders.

HISTORY: Eff. 5-27-04

Rule promulgated under: RC 111.15

Rule authorized by: RC 4928.06, 4928.14

Rule amplifies: RC 4928.14

R.C. 119.032 review dates: 09/30/2008
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4903.221 Intervention by party who may be adversely
affected by commission proceeding.

Any other person who may be adversely affected by a pubiic utilities commission proceeding may intervene in

such proceeding, provided:

(A) That such other person files a motion to intervene with the commission no later than:

(1) Any specific deadline established by order of the commission for purposes of a particular proceeding; or, if

no such deadline is established;

(2) Five days prior to the scheduled date of hearing.

The public utilities commission may, in its discretion, grant motions to Intervene which are filed after the

deadlines set forth in dlvislons (A)(1) and (2) of this section for good cause shown.

(B) That the commission, in ruling upon applications to intervene In its proceedings, shall consider the

following criteria:

(1) The nature and extent of the prospective Intervenor's interest;

(2) The legal position advanced by the prospective intervenor and its probable relation to the merits of the

case;

,(3) Whether the Intervention by the prospective intervenor will unduly prolong or delay the proceedings;

(4) Whether the prospective intervenor will significantly contribute to full development and equitable

resolution of the factual Issues.

Effective Date: 01-11-1983
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4911.15 Counsel may represent residential consumer or

municipal corporation.

ihe consumers' counsel, at the request of one or more residential consumers residing in, or municipal

corporations located In, an area served by a public utility or whenever in his opinion the public interest is
served, may represent those consumers or corporations whenever an application is made to the public utilities
commission by any public utility desiring to establish, modify, amend, change, increase, or reduce any rate,

joint rate, toll, fare, classification, charge, or rental.

The consumers' counsel may appear before the public utilities commission as a representative of the
residential consumers of any public utility when a complaint has been filed with the commission that a rate,

joint rate, fare, toll, charge, classification, or rental for commodities or services rendered, charged, demanded,
exacted, or proposed to be rendered, charged, demanded, or exacted by the utility is In any respect unjust,

unreasonable, unjustly discriminatory, unjustly preferential, or in violation of the law.

Nothing In Chapter 4911. of the Revised Code shall be construed to restrict or limit in any manner the right of
a municipal corporation to represent the residential consumers of such municipal corporation in all proceedings

before the public utilities commission, and in both state and federal courts and administrative agencies on

behalf of such residentlal consumers concerning review of decisions rendered by, or failure to act by, the

public utilities commission.

Effective Date: 06-12-1980
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4928.14 Market-based standard service offer.

(A) After its market development period, an electric distribution utility in this state shall provide consumers,
)n a comparable and nondiscriminatory basis within its certified territory, a market-based standard service

offer of all competitive retail electric services necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service. Such offer shall be filed with the public utilities

commission under section 4909.18 of the Revised Code.

(B) After that market development period, each electric distribution utility also shall offer customers within its
certified territory an option to purchase competitive retail electric service the price of which is determined
through a competitive bidding process. Prior to ]anuary 1, 2004, the commission shall adopt rules concerning
the conduct of the competitive bidding process, including the information requirements necessary for
customers to choose this option and the requirements to evaluate qualified bidders. The commission may
require that the competitive bidding process be reviewed by an independent third party. No generation
supplier shall be prohibited from participating in the bidding process, provided that any winning bidder shall be
considered a certified supplier for purposes of obligations to customers. At the election of the electric
distribution utility, and approval of the commisslon, the competitive bidding option under this division may be
used as the market-based standard offer required by division (A) of this section. The commission may
determine at any time that a competitive bidding process is not requlred, If other means to accomplish
generally the same option for customers is readily available in the market and a reasonable means for

customer participation is developed.

(C) After the market development period, the failure of a supplier to provide retail electric generation service

to customers within the certified territory of the electric distribution utility shall result in the supplier's
customers, after reasonable notice, defaulting to the utility's standard service offer filed under division (A) of
ihis section until the customer chooses an alternative supplier. A supplier Is deemed under this division to
have failed to provide such service if the commission finds, after reasonable notice and opportunity for

hearing, that any of the following conditions are met:

(1) The supplier has defaulted on its contracts with customers, Is in receivership, or has filed for bankruptcy.

(2) The supplier is no longer capable of providing the service.

(3) The supplier Is unable to provide delivery to transmission or distribution facilities for such period of time as
may be reasonably specified by commission rule adopted under division (A) of section 4928.06 of the Revised

Code.

(4) The supplier's certification has been suspended, conditionally rescinded, or rescinded under division (D) of

section 4928.08 of the Revised Code.

Effective Date: 10-05-1999
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. to Modify Its Fuel and
Economy Purchased Power Component
of Its Market-Based Standard Service
Offer.

Case No. 06-1068-EL-UNC

n̂
In the Matter of the Application of the

_Ij ^Cinciimati Gas & Electric Company to
Modify Its Fuel and Economy Purchased

Case No. 05-725-EL-UNC
C:

N0
Power Component of Its Market-Based 0 ro
Standard Service Offer. 0

In the Matter of the Application of Duke
Energy Ohio, Inc. to Adjust and Set its
System Reliability Tracker.

In the Matter of the Application of Duke
Energy Ohio, Inc. to Adjust and Set its
System Reliability Tracker Market Price.

In the Matter of the Application of Duke
Energy Ohio, Inc. To Adjust and Set the
Anmially Adjusted Standard Service
Offer.

Case No. 06-1069-EL-UNC

Case No. 05-724-EL-UNC

Case No. 06-1085-EIrUNC

w

PUBLIC VERSION
(REDACTED)

APPLICATION FOR REHEARING
BY

THE OFFICE OF THE OHIO CONSUMERS' COUNSEL

The Office of the Ohio Consumers' Counsel ("OCC"), on behalf of the residential

consumers of Duke Energy Ohio, Inc. ("Company" or "Duke Energy," including its

predecessor, The Cincinnati Gas and Electric Company) and pursuant to R.C. 4903.10

and Ohio Adm. Code 4901-1-35(A), applies for rehearing of the Opinion and Order

("Order") issued by the Public Utilities Conunission of Ohio ("PUCO" or
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"Commission") on Noveniber 21, 2007 in the above-captioned cases. The OCC submits

that the Commission's Remand Order is unreasonable and unlawful in the following

particulars:

A. The Commission's Remand Order is unreasonable and unlawful
becatise the Commission failed, as a quasi-judicial decision-maker,
to "permit a full hearing upon all subjects pertinent to the issues(s),
and to base [its] conclusion upon competent evidence" in violation
of case law and R.C. 4903.09. City ofBucyrus v. State Dept. of
Health, 120 Ohio St. 426, 430.

1. The Auditor's Report should be followed regarding
FPP Charges.

2. Capacity costs should be based on actual costs, which
excludes charges related to the DENA Assets at this time.

3. The Order fails to eliminate additional "AAC" charges
requested by the Company without any evidentiary basis.

B. The Commission's Order is unreasonable and unlawful because the
Commission improperly delegated its duties to the Company and the
Commission's Staff.

C. The Commission's Order is unreasonable and unlawful because the
Commission failed to deteimine that certain entities had no
standing in these cases.

D. The Commission's Order is unreasonable and unlawful because the
Commission failed to properly apply the test for approval of a partial
stipulation. Consumers Counsel v. Pub. UtiL Comm., (1992), 64
Ohio St. 3d 123, 125.

1. The settlement was not the product of serious bargaining.

2. The settlement package does not benefit the public interest.

3. The settlement package violates important regulatory
policies and practices.

The reasons for granting this Application for Rehearing are set forth in the

attached Memorandum in Support.
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Respectfully submitted,

Janine L. Migden-Ostrander
Consuniers' Counsel

Jefl're71 all,-Counsel of Record
Ann M. o
Lany S. Sauer
Assistant Consumers' Counsel

Office of The Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
Telephone: 614-466-8574
E-mail: small@occ.state.oh.us

hotz^a occ.state.oh.us
sauer c occ.state.oh.us
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Duke
Energy Ohio, Inc. to Modify Its Fuel and
Economy Purchased Power Component
of Its Market-Based Standard Service
Offer.

In the Matter of the Application of the
Cincinnati Gas & Electric Company to
Modify Its Fnel and Economy Purchased
Power Component of Its Market-Based
Standard Service'Offer.

In the Matter of the Application of Duke
Energy Ohio, Inc. to Adjust and Set its
System Reliability Tracker.

Case No. 06-1068-EL-UNC

Case No. 05-725-EL-UNC

Case No. 06-1069-EL-UNC

In the Matter of the Application of Duke
Energy Ohio, Inc. to Adjust and Set its
System Reliability Tracker Market Price.

In the Matter of the Application of Duke
Energy Ohio, Inc. To Adjust and Set the
Annually Adjusted Standard Service
Offer.

Case No. 05-724-EL-UNC

Case No. 06-1085-EL-UNC

MEMORANDUM IN SUPPORT

I. HISTORY OF THE CASE AND INTRODUCTON

A. Introduction

The OCC's Application for Rehearing and briefs in the "Remand Cases," Case

Nos. 03-93-EL-ATA, et al., identified the parties who supported the proposals offered by

Duke Energy in the Remand Cases (heard in "Phase I" of the cases consolidated with the

1
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above-captioned cases).' I'hose parties supporting Duke's proposals remained essentially

the same in the above-captioned cases (the subject of "Phase ll" of the hearings). This

situation further demonstrates the importance of evidence regarding the side deals

between the Duke-affiliated companies and parties or members of parties to these

proceedings. The impact of those side deals is documented, among other places, in the

Commission's Order on Remand in the cases that were consolidated with the above-

captioned cases?

Serious negotiation of a stipulation regarding the Company's Fuel and Purchased

Power ("FPP") tracker, System Reliability Tracker ("SRT"), and Annually Adjusted

Component ("AAC") charges could only take place with parties that represent customers

who bear the full brttnt of the rate increases and that have not otherwise been "captured"

by the Company by means of other financial arrangements. Such serious negotiation did

not take place regarding the stipulation entered into by parties and filed on April 9, 2007

("2007 Stipulation," Joint Remand Rider Ex. 13).

'ht re Post-MDP Generalion Service Cases, Case Nos. 03-93-EL-ATA, et al., OCC Application for
Rehearing (November 23, 2007). For notational convenience, the portions of the case before and after the
Court's deliberations are cited separately. The proceedings prior to the appeal are referred to, collectively,
as the "Post-MDP Servlce Case." The proceedings after the appeal are referred to, collectively, as the
"Post-MDP Remand Case." The Post-MDP Remand Case was separated in some respects into Phase I and
Phase II (the latter the subject of the Order dated Noveniber 20, 2007).

' In r•e Posl-MDP Rentand Case, Order on Remand at 27 (October 24, 2007) ("inevitable conclusion").

' The cases consolidated to form the Post-MDP Servrce Case were fhrther consolidated with the above-
captioned "Rider" cases. Order at 6. A single evidentiaty record exists that is applicable to the ultimate
decisimue in all the consolidated cases, including those that were originally consolidated witb Case No. 03-
93-EL-ATA, even though the above-captioned cases were heard, briefed, and decided separately in Phese 11
of the hearings. Exhibit references to the portion of the proceedings in Phase I after remand from the Court
contain the word "Remand" to distinguish them from other exhibits. Exhibit references to the portion of
the proceedings in Phase 11 after remand fi•om the Court contain the words "Remand Rider:'

2
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B. Burden of Proof

The burden of proof in these cases rests upon Duke Energy, and the OCC does not

bear any burden of proof in these cases. In a hearing regarding a proposal that does not

involve an increase in rates, R.C. 4909.18 provides that "the burden of proof to show that

the proposals in the application are just and reasonable shall be upon the public utility."

In a hearing regarding a proposal that does involve an increase in rates, R.C. 4909.19

provides that, "[a]t any hearing involving rates or charges sought to be increased, the

burden of proof to show that the increased rates or charges are just and reasonable shall

be on the public utility." In the following sections, the OCC will explain how Duke

Energy failed to prove that its post-MDP pricing proposals should have been adopted by

the Commission.

C. Procedural History for These Cases

As stated in the Order, these cases were consolidated with the proceedings

regarding the remand from the Court in a transcribed prehearing conference hald on

December 14, 2006.4 That prehearing conference was attended by counsel for People

Working Cooperatively ("PWC") who stated a lack of interest in the above-captioned

cases and a desire that these cases not be consolidated with those on remand. 1'he

prehearing conference was not attended by other parties to the Post-MDP Service Case,

which inoluded the Ohio Hospital Association ("OHA"). Neither PWC nor OHA moved

to intervene in the above-captioned cases, and neither is a party. Counsel for the Ohio

Energy Group ("OEG") attended the prehearing conference, but OEO did not intervene in

° Order at 6.

3
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Case No. 06-1085-EL-UNC that deals with the AAC portion of Duke Energy's proposed

standard service offer.

Phase II of the hearings featured the submission of the Auditor's Report prepared

by Energy Ventures Analysis, Inc. ("EVA"), as assisted by Larkin & Associates. Mr.

Seth Schwartz of EVA and Mr. Ralph Smith of Larkin & Associates ("Larkin")

supported the results of the Auditor's Report in their live testimony on

April 10, 2007. The Audit's Report was prepared by EVA and Larkin for the audit

period July 1, 2005 through June 30, 2006.5

The secoud day of the hearing for Phase II convened on April 19, 2007, and

largely dealt with the 2007 Stipulation. Although not parties to the case, PWC and OHA

both iitstructed counsel for the PUCO Staff to execute the 2007 Stipulation on their

behalf. Also, OEG gave similar instructions even though it did not move to intervene in

Case No. 06-1085-EL-UNC.

The Commission's Order in the above-captioned cases was issued on November

20, 2007, and is the subject of the instant Application for Rehearing.

f PUCO Ordered Remand Rider Sxhibit I at I-1 (Auditor's Report).
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II. ARGUMENT

A. The Commission's Order Is Unreasonable And Unlawful
Because The Commission Failed, As A Quasi-Judicial
Decision-Maker, To "Permit A Full Hearing Upon AII Subjects
Pertinent To The Issues(s), And To Base [Its] Conclusion Upon
Competent Evidence" In Violation Of Case Law And R.C.
4903.09. City Of Bucyrus V. State Dept. Of Health,120 Ohio St.
426, 430.

1. The Auditor's Report should be followed regarding
FPP charges.

The Commission has placed in effect a process by which management audits are

conducted regarding the costs that are included to arrive at the FPP and SRT charges.

The Commission undertook this evaluation because "[i]t is not in the public interest to

cede this review."6 During the hearing, at which an OCC witness supported a similar

process regarding AAC charges,7 the cost of audits was raised by Duke Snergy s The

Commission has exerted considerable effort to review Duke Energy's management of

generation costs by means of obtaining technical advice from outside experts, and costs

nndeniably exist in connection with such audits. The recommendations of the experis

hired by the PUCO, submitted on the record in these cases, should be heeded and not

ignored in favor of the intransigent policies of Duke Energy.

The audit of Duke Energy's practices revealed that the Cornpany's treathnent of

matters that affect the FPP calculation has needlessly raised costs. The Auditor's Report,

entered into the record as PUCO Ordered Remand Rider Ex. 1, contained major

6 Post-MDP Sepvice Case, Entry on Rehearing at 10 (November 23, 2004).

OCC Remand Rider Ex. I at 5 (Haugh).

"See, e.g., Tr. Remand Rider Vo1.1I at 58 (April 19, 2007) (Haugh),

5

060184



recommendations regarding Duke Energy's transactions that affect FPP charges that were

rejected as the result of the PUCO's approval of the Stipulation. The recommendations

rejected by Duke Energy, and therefore by the Commission in its Order, concem the

adoption of"traditiona! utility procurement strategies related to the procurement of coal

and emission allowances" (i.e. cease active management of such procurements) and the

development of "portfolio strategy such that [Duke Energy] purchases coal through a

variety of short, medium and long-term agreements with appropriate supply and supplier

diversification with credit-worthy counterparties." 9 The Order mentions these two

issues, but does not address another issue raised by the OCC regarding the

recommendation by EVA "that as long as the FPP is in effect coal suppliers should not be

nequined to allow the resale of their coal for the offers to be considered.i10 These three

recommendations should be adopted by the Commission based on the record in these

cases.

As noted in the Order, EVA's Seth Schwartz supported the recommendation that

Duke Energy adopt a traditional utility procurement strategy for its coal purchases. t t As

stated in the Order, Mr. Swartz testified that the Company failed to "demonstrate whether

the [active managenrent] approach was a lower-cost approach.s12 The Company has the

burden of proof, which has not been met under these circumstances. In further support

for the Auditor's position, the Company's only argument is that an approach that is

' PUCO Ordered Remand Rider Exhibit I at 1-9 through 1-10 (Auditor's Report).

'o Id. at 1-10.

Order at 13.

'Z Id. at 14, citing Tr. Vol. Remand Rider I at 69-70.

6
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appropriate for a regtilatory environment is not appropriate for a deregulated

environment.13 On cross examination, the Auditor stated his

14 It is, thta•efore,

unreasonable for Duke Energy to approach the purchase of coal by means other than it

uses for its tttilities that are in a fully regulated situation. The PUCO should not dismiss

the expert opinion tltat was obtained at the behest of the Commission.

Related to the "active management" issue -- but subject to a separate EVA

recommendation that is not mentioned in the Order -- EVA recommended that Duke

Energy permit the consideration of bids from bidders who seek to limit the resale of their

coal.15 The Company should follow this recontmendation because it opens up additional

opportunities to obtain low-cost bids.

t6 Duke

Energy's defense of its practice is disingenuous. Company Witness Whitlock stated that

"DE-Ohio does include the resale of coal as a condition on its RFPs but does not exclude

an offer from consideration if the supplier will not permit the resale of coal."17 Suppliers

who desire to place restrictions on the resale of coal should not ba told not to bid, and any

13 Order at 14.

'" Tr. Vol. Rernand Rider Vol. I at 106 (Apri110, 2007) (Auditor),

PUCO Ordered Remand Rider Exhibit 1 at 1-10 (Auditor's Report).

Id. at 2•1 I(Auditor's Report).

" Company Remand Rider Ex. 2 at 9 (Whitlock Supplemental) (emphasis added).

7
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other result would not restilt in acceptance of "all audit recommendations ... except as

set forth in paragraphs one through eight above."ts Duke Energy should be specifically

ordered to remove the restriction on the resale of coal from its requests for proposals and

to select bids on a least cost basis.

EVA's recommendation that the Company should develop a portfolio approach to

the purchase of coal essentially argues that

The response to this evidence

seems to accept this result by approving a provision within the 2007 Stipulation that

provides for the "initiation of discussions."' 9 The best that can result from the Order is

the beginning of discussions that are too late to protect customers through the end of

2008, and a result that "

° The result, therefore, is especially inconsistent

"in light of pending legislation related to the post-RSP period."2'

Company Witness Whitlock made an argtnnent similar to that made by EVA and

the OCC in his testimony regarding capacity purchases that are charged as part of the

SRT:

As I discussed earlier regarding economic management and
balancing our resources earlier, DE-Ohio believes that it is
beneficial to purchase capacity instruments for periods longer than
a year and to do so would enable DE-Ohio to take advantage of

" Joint Rentand Rider Ex_ 1 at 7-8 ("accepta all audit recommendations . .. except as set forth in
paragraphs one through eight above").

"Order at 16.

'0 PUCO Ordered Remmnd Rider Exhibit 1 at 2-19 (Auditor's Report).

" Order at 16.

8
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reliability and pricing opportunities in the market that would
accrue to the benefit of MBSSO consumers.12

raises fuel costs, a policy that does not serve either Duke Energy or its customers.

Duke Energy should be ordered to follow EVA's recommendations regarding its

coal ntattagement policies. The Commission should arrive at this result based upon the

evidence in the record stemming from the Audit Report and related testimony, but also

based upon the testimony of the Company's witnesses.

2. Capacity costs should not include charges related to the
DENA Assets at this time.

The Auditor's Report contained the following major recommendation regarding

Duke Energy's SRT charges:

6. EVA recommends that purchase of reserve capacity from
DENA Assets should not be eligible for inclusion in the
SRT, as is currently the case.24

The Order unreasonably rejects the Auditor's recommendation, stating the Commission's

laek of concern over the Company's non-compliance with prior orders and its acceptance

of the proposed pricing mechanism 25 The Auditor's expert recommendation, solicited

'2 Company Remand Rider Ex. I at 7 (Whitlock).

_' 1'UCO Ordered Remand Rider Exhibit I at 2-19 (Auditor's Report).

14 AUCO Ordered Remand Rider Exh9bit I at 1-10 (Auditor's Report).

S7 Order at 20-21.

9
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by the PUCO and made part of the record, should be accepted in the Order instead of

being ignored.

The record displays a conflict between Duke Energy's demands as stated in the

2007 Stipulation and requirements stated in earlier proceedings. In PUCO Case No. 05-

724-EL-UNC, the Commission adopted a stipulation filed on October 27, 2005 ("SRT

Stipulation"26). The SRT Stipulation was entered into by Duke Energy, the OCC, and

other paities who agreed in October 2005 to a number ofprovisions in Case No. 05-724-

EL-UNC.27 The SRT Stipulation, part of which is quoted in the Order 28 required Duke

Energy to submit an application "for approval of the SRT market price associated with

such DENA Asset(s)" and to "provide OCC with workpapers and other data supporting

the use of DENA Assets ...: i29

The hallmark of the SRT Stipulation provisions regarding the use of the DENA

Assets was the ability of the OCC to review and analyze Duke Energy proposals at the

before-the-application and application stages of the Company's proposals. The SRT

Stipulation required much more than the discovery provided for in every proceeding.JO

The Order recognizes that the Company provided no information to the OCC in these

'6 The SRT Stipulation is r•eviewed in the Auditor's Report. PUCO Ordered Remand Rider Exhibit lat 6-1
through 6-2 (Auditor's Report). The SRT Stipulation itself is an exhibit in the record. OCC Remand Rider
Exhibit 4, in whiclt it was stated that Duke Energy could not use the DENA Assets in its SRT calculations
without aa application to the Commission requesting approval. In re Setttng of SRT, Case No. 05-724-EL-

UNC, Order at 6 (November 22, 2005).

Z'OCC Remmad Rider Ex, 4.

28 Order at 17.

"Id,at5,¶8.

'o R.C. 4903.082. The agreement in the SRT Stipulation is therefore meaningless unless more was required
of Duke Energy Ihan responding to OCC discovery requests after an application was filed.
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cases other than that which was sought by the OCC in ordinary discovery.3' The

app(ication did not contain the pricing proposal associated with the use of the DENA

Assets, as required by the SRT Stipulation, and the Order docttments that that Duke

Energy did not even provide a proposed price in the late-negotiated 2007 Stipulation.32

The substance of the Commission's order that adopted the SRT Stipulation was not

followed.

The Auditor's Report states that Duke Energy "has not demonstrated that its

native custotners are paying more for capacity in the market than they would if DE-Ohio

purehased capacity for the legacy DENA [plants] 33 That is, the Company has not met its

burden of praof regarding the ttse of the DENA plants. The Auditor's Report discusses

the alternatives available to Duke Energy:

EVA agrees with DE-Ohio as to the types of capacity products it is
considering and notes that this list may change over time. As a
result, monitoring of the market for al.tematives is appropriate.
EVA supports the use of a

Further, and as noted below,

* * * EVA
agrees with DE-Ohio that is {sic, it} should employ a.rrangements
that include capacity commitments for more than one year. In fact,
it is not clear to EVA that DE-Ohio had previously been precluded
from doing so. EVA believes that DE-Ohio should employ a
portfolio strategy similar to what EVA is recommending for fnel3a

" Order at 20. The racord, upon which the PUCO must base its decision, does not contain any inforrnation
regarding the discovery process unless that information is contained in testimony.

'Z Id.

" PUCO Ordered Remand Rider Exhibit tat 6-5 (Auditor's Report).

34 Id. at 6-4 through 6-5.
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EVA recommended the expansion of options applied by Duke Energy beyond the limited

options selected by the Company's management35 The Order unreasonably adopts the

Company's proposal to use the DENA Assets while completely ignoring the Auditor's

expert advice regarding least-cost alternatives.

The Order approves the vague pricing proposal contained in the 2007 Stipulation.

That document proposes to charge for capacity from the DENA Assets based upon broker

qttotes, prices for third-party transactions, or by a method acceptable to only the

Company and the PUCO Staff.36 The use of broker quotes or third party transaction

prices would not deliver savings from "the most reasonably priced capacity available"

that was promised by Company W itness Whit]ock.31 To the contrary, use of the DENA

Assets presents the danger of unreasonably high charges that could result from the

Company's determination of costs associated with Company-owned generadion.38 The

third pricing mechanism, agreement with the PUCO Staff, amounts to providing Duke

Energy and the PUCO Staff the opportunity to enter into negotiations without the

involvement of other parties and for these two parties to the 2007 Stipulation to rnake

decisions in t]tese cases. As further explained later in this Application for Rehearing, the

" Coinpany Remand Rider Exhibit 2 at 11 (Whiflock Snpplemental) ("[I]imiting the options...[which]
can only increase the cost to consumers"). The opportunity presented by the DENA Assets appears to be
limited. Although Company Witness Whitlock stated that the location of DENA Assets "should not
exclude theni from consideration for Rider STR capacity purchases" (Company Remand Rider Exhibit 2 at
14), Mr. Whitlock stated under cross exanrination that he did not know whether a MISO transmission study
had been condiicted to determine whether the DENA Assets located in the PIM footprint could qualify as a
Designated Network Resottrce ("DNR") to meet MISO requiretnents. Tr. Vol. Remand Rider Vol. I at
141-142 (Apnl 10, 2007) (Wlutlock).

"Joint Remand Rider Ex. I at 7, 18 (2007 Stipulation).

" Company Remaitd Rider Ex. 2 at 11 (Whitlock Supplemental).

Company Witness Smith agreed that the word "purchases" in paragraph 8 of the 2007 Stipulation is
inappropriate under circumstances where the generadng facilities are owned by the Company. Tr. Remand
Rider Vol, lI at 95 (April 19, 2007) (Sntith).
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Commission may not lawfully delegate such decision-making responsibilities, and any

such decision would not be based upon the record in these cases.

The Commission should rely on the expert opinion of the Auditor and reinstate

the PUCO's previous position that did not permit the calculation of the SRT based upon

reserve capacity from DENA Assets.

3. A return on CWIP should not be 9ncluded in the AAC
charges.

The Order's inclusion of plant CWIP amounts in the AAC recognize that the

Commission previously stated that a review would be undertaken regarding these

charges.39 Approval of the CWIP amounts, however, has been achieved by Duke Energy

without undergoing any significant raview of its underlying costs. The reasonableness of

a return on CWIP for environmental plant in the AAC calculations is a matter that is not

covered by Staff's inquiries. Asked whether he formulated an opinion regarding whether

a return on such CWIP is an appropriate component of the AAC, Staff Witness Tufts

stated that he "did not form an opinion and that's not part of [his] testimony."40 Neither

the Company nor the Staff provided any detail -- for example, of the percentage

cotnpletion of environmental upgrades at Duke Energy's plants -- that might further

inform the Commission regarding the Company's cost of providing service.

Without more detailed knowledge of the CWIP accounts, the calculations

available to the Conunission are provided in the testimony of Company Witness Wathen

and OCC Witness Haugh. Mr. Wathen provides a calculation of 9.1 percent of "little g"

79 Order at 23.

ao Tr. Remand Rider Vol. 11 at 35 (April 19, 2007) (Tufts).
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based upon the inclusion of all CWIP, regardless of its state of completion.41 As OCC

Witness Haugh pointed out, this calculation takes advantage of the CWIP regulatory

concept while completely ignoring regulatory practice for the evaluation of generation

costs while plant additions are in progress.42

Mr. Haugh's calculation of 5.6 percent of "little g" excludes the return on CWIP

frotn the calculation of the AAC.43 Mr. Haugh explained that the elimination of a return

on CWIP is consistent with Commission discretion regarding the treatment of CWIP for

rate setting purposes. In the present situation, elimination of the return on CWIP is

appropriate since customers may receive iittle or no benefit from the plant additions.°4

Mr. Hangh's result is also consistent with the previous statements within the

context of the Post-MDP Service Case, including the Commission's statement that the

AAC should include "expenses."45 The Company's proposed AAC in the 2004

Stipulation for purposes of charging market-based rates requested $60,172,508 out of a

total calcttlation of $107,514,533.46 The Commission's related finding resulted in only

approval of $53,725,267; 7 a result that is inconsistent with Company Witness Wathen's

calculations. The Order states that the PUCO originally "based [its] determination in part

d1 Company Remand Rider Ex. 4 at 11 (Wathen).

aa 0CC Remand Ridor Exhibit l at 7 (Haugh).

" Id. at 11 (Haugh).

"'ld.at7.

°S Id. at 9, quoting Posr-MDP Service Case, Order at 32 (September 29, 2004).

^a id. at 8-9.

47 Id.
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on Duke's supplied calculations."48 The history of these cases reveals, however, that the

Commission never accepted the entirety of the Company's calculations and rejected the

type of calculations presented by Company Witness Wathen. The Commission should

return to its earlier reasoning and reduce the AAC charge.

The Company's argument regarding the AAC charge is inconsistent with the

Company's representations regarding other generation charge components in the

consolidated record 49 As discussed above,

0

Duke Energy should not be permitted to charge customers for plant CWIP amounts

through the AAC in a manner that could only be justified by the assumption of long-term

provision of generation service to its customers while

The AAC should not include amounts requiring customers to pay for

CWIP.

" Order at 23.

19 The Rernand Order again runs afoul of R.C. 4903.09 that requires that the Commission "shall file ...
5nding of ract and written opinions setting forib the reasons prompting the decision arrived at, based upon
said findings of fact." See also, City ofBucyrws v, State Dept. ofHeahh, 120 Ohio St. 426, 430.

so These matters, along with evidentiary support that includes warnings from the Auditor, were extensively
briefed in the Rider Cases. OCC Initial Post-Remand Brief, Phase It at 6-7.

15

000194



B. The Commission's Order Is Unreasonable And Unlawful
Because The Commission Impermissibly Delegated Its Duties
To The Company And The Commission's Staff.

Portions of the Order give the appearance that the Commission adopted the 2007

Stipulation,st but the 2007 Stipulation cannot be carried out according to its literal tetms

due to the time that elapsed between the hearing and issuance of the Order. As an

example, tbe 2007 Stipulation provides that FPP credits will be "included in the quarterly

Rider FPP filing for the period beginning July 1, 2007, and ending September 30, 2007 ..

.:'S3 That action is impossible as the result of an Order dated November 20, 2007. The

Order's apparent resolution of this conflict is contained in its order that "Duke [Energy]

work witlt staff to detetmine a reasonable period over which the amounts authorized by

this Opinion and Order should be trued-up and collected."s3 This provision amounts to

providing Duke Energy and the PUCO Staff the opportunity to enter into negotiations

withottt the involvement of other parties and for these two parties to the 2007 Stipulation

to make decisions in these cases. The Commission may not lawfully delegate such

decision-making responsibilities, and any such decision cannot be based upon the record

in these cases.

These cases ultimately rest upon the Commission's authority to approve standard

service offer rates after a filing that is required by R.C. 4928.14(A). That division states

" Order at 30 (November 20, 2007) ("the stipulation [is] approved and adopted").

fZ Joiut Re nand Rider Ex. I at 4 (2007 Stipulation).

" Order at 30. The Order appears to also intend for tnu-up and cre4ing to customers. Any other
interpretation of the Order is unreasonable and unlawful based upon the absence of a record to support
asymmetrical treatment of the provisions in the 2007 Stipulation. As stated earlier, the Order also illegally
delegates tlte SRT pricing mechanism associated with use of the DENA Assets to the Company and the
PUCO Slaff. These two parties to the 2007 Stipulation may not tegatty be provided authority to implement
agreements that ltave not undergone scnrtiny by the PUCO itself,
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that "[s]uch [a standard service offer] shall be filed with the public utilities commission

under section 4909.18 of the Revised Code." Decisions regarding rates, pursuant to R.C.

4909.18, reside with the Commission. Pursuant to R.C. 4903.09, such a decision must

state "the reasons prompting the decisions arrived at, based upon ... findings of fact."

In contravention with the requirements set forth in the Revised Code, the Order delegates

decision-making to agreement between the Company and the PUCO's Staff, decisions

that cannot be based on the record in this case because the provision in the 2007

Stipulation are out of date due to the timing of the Order.

The Commission resisted earlier attempts by Duke Energy (then CG&E) to

determin.e rate matters by submissions to only the PUCO Staff and not to the Commission

itself. In response to Duke Energy's proposals in its Application for Rehearing submitted

in 2004, the Commission stated:

The amendment to the stipulation, attached to CG&E's application
for rehearing, details the involvement that it expects from the
Commission in the detet7ttination of the appropriate levels for the
SRT, the AAC, and the FPP in various years. '** In all of these
cases, the Commission finds t h a t it is ... necessary to clarify that
the Commission, in its consideration of CG&E's expenditures in
these categories, will continue to consider the reasonableness of
expenditures. It is not in the public interest to cede this review.s4

The niatters raised in the Order and not definitely resolved must be decided by the

Commission itself as a matter of sound policy as well as a matter of law.

Examples illustrate the importance of a complete Commission decision in these

cases. As one example, the Order notes the "pending legislation relating to the electric

54 Post-MDP Service Case, Case Nos. 03-93-EL-ATA, et al., fintry on Rehearing at 9-10 (November 23,
2004).
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industry,s55 and that legislation (i.e. S.B. 221) recently passed the Ohio Senate containing

a provision forming baseline rates based upon those rates in effect on February 1, 2008.

Therefore, the manner of carrying out the "trve-up" for 2007 could result in aa actual

true-up, or could result in a permanent increase in rates. The Contmission, not Duke

Energy and the PUCO Staff, should make the decisions regarding the adjustment of rates

based upon a record developed in these cases.

Other matters of implementing the true-ups may remain in dispute without clear

decisions by the Commission regarding implementation of true-ups that are the subject of

the outdated provisions contained in the 2007 Stiputation. For instance, the Order

mentions the OCC's observation that the 2007 Stipulation provides a true-up process

without charging interest.56 An approptiate interpretation of the 2007 Stipulation

precludes the application of carrying charges that was previously the subject of a

Commission Entry regarding interim rates for 2007 57 The Order does not clearly state

the Commission's treatment of interest charges. The OCC objects to the imposition of

such charges to the extent that they result from the Order and the implementation of the

Order by the Company and the PUCO Staff which cannot be based upon the record in

these cases.

The proper authority for the approval of rates is the Commission, and not the

Company or the Commission's Staff. A decision by the Commission on all matters

before it in these cases will also resolve matters regarding the implementation of the

" Order at 28.

" Order at 28. The observation is further explained regarding SRT and AAC charges is contained in the
OCC's briefs. See, e.g., OCC Initial Post-Remand Brief, Hearing Phase II at 27 (May 17,2007).

" Entry at 6 (December 20, 2006).
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Order that remain unclear. Such a resolution must be based upon the record in these

cases.

C. The Commission's Order Is Unreasonable And Unlawful
Because The Commission Failed To Determine That Certain

Entities Had No Standing In These Cases.

The Order states "APPEARANCES" at its beginning and unquestioningly

considers the support of signatories to the 2007 Stipulation. Two of those signatories -

PWC and OHA -- never moved to intervene in the above-captioned cases and did not file

timely briefs.58 These entities were not parties to the above-captioned cases and have no

standing. OEG, which moved to intervene in all but Case No. 06-1085-EL.-UNC, is not a

party to that case and did not have standing in that case.

Intervention in proceedings before the PUCO is govemed by R.C. 4903.221 and

is the sttbject of Ohio Adm. Code 4901-1-11. A request to intervene is not an empty

gesture. R.C. 4903.221 states criteria that the Commission must consider when the

matter of a party's participation in a case is placed at issue. Ohio Adm. Code 4901-1-

11(C) states that "[a]ny person desiring to intervene in a proceeding shall file a motion to

intervene with tlie commission, and shall serve it upon all parties...." The words used

in the Cotnmission's rules require action before a person may gain standing as a party.

The filing and service of a motion to intervene provide others the opportunity to oppose

such an intervention request.59 Party status also brings with it responsibilities such as the

's On Jttne 1, 2007, PWC submitted a Motion for Extension of Time to File Reply Brief, Phase 11, that did

not comply with Ohio Adm. Code 4901-1-13(B) regarding an extension of time. The motion to file a brief

out of tinte was neither granted nor depied. PWC's pleading is best described as a renewed motion to

strike, and the Order discusses PWC's pleading in that context. Order at 29 (November 20, 2007)

("dedicated to renewal of its prior motion ... intended to strike").

59 Ohio Adm. Code 4901-1-12(B)(1).
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requirement to respond to discovery inquiries that might reveal the intervenor's interests.

These requirements were not met in any of the above-captioned cases by PWC or OHA,

and were not met regarding by OEG in Case No. 06-1085-EL-UNC.

The present circumstances illustrate the importance of the intervention process,

which tnight include opposition to a motion to intervene. The Order states that

"[r]esidential constuners were represented by PWC" in negotiations over the rates

provided for in the 2007 Stipulation. The OCC brought PWC's failure to intervene to the

Commission's attention at the point when PWC sought to strike portions of the OCC's

Reply Brief after the Phase 11 hearing.64 The absence of a motion to intervene by PWC,

however, deprived the OCC of the opportunity to state its objection to any

characterization (had it been made) that PWC represents residential customers in rate-

setting matters.61 From its Motion to Intervene in the Post-MDP Service Case during

2004, PWC is "a small, noii-profit organization ***(whose] mission is to provide

essential repairs and services so that homeowners can remain in their homes. .."62 By

extension of the Order's reliance on PWC as a representative of residential customers,

every coinpany would become a consumer advocate if it provides serviees to people who

might be residential consumers. Such a result from the Order is error, and is inimical to

organized legal practice before the Commission.

60 OCC Menroranduin Contra PWC's Motion for Extension of Time to File Reply Brief, Phase II at g(June

6,2007).

°1 The Commission also eaed by accepting PWC as a representative ofresidential customers for purposes
of snpporting the 2007 Stipulation, which is examined furdter in later argument.

61 Pos1-MDP Service Cases, P W C Motion to Intervene at 2 (March 9, 2004).
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The OCC was improperly and illegally deprived of an opporhtnity to argue

matters of standing regarding PWC, OHA, and OEG in the cases where they did not

move to intervene.

D. The Commission's Order Is Unreasonable And Unlawful
Because The Commission Failed To Properly Apply The Test
For Approval Of A Partial Stipulation. Consumers Counsel V.
Pub. Util. Conun., (1992), 64 Ohio St. 3d 123, 125.

The 2007 Stipulation was filed just prior to the hearing on Phase II of these

cases." The standard of review for consideration of a partial stipulation has been

discussed in a number of Commission cases and by the Ohio Supreme Court. See, e.g.,

CG&E ETP Case, PUCO Case No. 99-1212-EL-ETP, et al., at 65 (July 19, 2000).

Among other places, the Ohio Supreme Court has addressed its review of

stipulations in Consumers Counsel v. Pub. Uttl. Comm., (1992), 64 Ohio St. 3d 123, 125

("Consumers'Counse11992"). Citing Akron v. Pub. Util. Comm. (1978), 55 Ohio St.2d

155, 157, the Ohio Supreme Court stated in Consumers' Counse11992 that:

The Commission, of course, is not bound to the terms of any
stiptilation; however, such terms are properly accorded substantial
weight. Likewise, the commission is not bound by the findings of
its staff. Nevertheless, those findings are the result of detailed
investigations and are entitled to careful consideration.

In Duff v. Pub. Uttl. Comm. (1979).... in which several of the
appellants challenged the correctness of a stipulation, we stated:

A stipulation entered into by the parties present at a commission
hearing is merely a reconunendation made to the comnvssion and
is in no sense legally binding upon the commission. The
cotnmission may take the stipulation into consideration, but must
determine what is just and reasonable from the evidence presented
at the hearing.64

63 Joint Remand Rider Ex. 1(2007 Stipulation).

64 Consuniers' Counsel 1992 at 125.
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The negotiations of the 2007 Stipulation served narrow interests while broader interests

were ignored. The Court is concemed with actual participation for representatives of all

classes of customers in settlement discussions, including residential customers 65 The

2007 Stipulation rejects many of the recommendations contained in the Audit Report that

were sapported in testimony by the Auditor. The result advanced by the 2007 Stipulation

is not "jtist and reasonable."

The Court in Consumers' Counse11992 considered whether a just and reasonable

result was achieved with reference to criteria adopted by the Commission in evaluating

settlements:

1. Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

2. Does the settlement, as a package, benefit ratepayers and
the public interest?

3. Does the settlement package violate any important
regulatory principle or practice?66

'Che OCC submits that the 2007 Stipulation, which "recommend[s] that the Public

Utilities Cominission of Ohio ... approve the [2007 Stipulation]," violates the criteria set

out by the Commission and the Ohio Supreme Court.67 The Commission's erred when it

failed to properly apply the test set out in Consumers' Counse11992.

b6 77me Warner AxS v. Pub. Util. Cointn. (1996), 75 Ohio St.3d 229, 234, 661 N.E.2d 1097.

^ Id. at 126.

67 Joint Ex. 1 at 2.
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1. The settlement was not the product of serious
bargaining.

The Order misapplies the first criterion in Consumers' Counsel 1992. That first

criterion asks wbether the negotiations over a settlement took place in an environment of

snfficient conflict (i.e. "serious bargaining") between signatories that were well-

positioned to negotiate ("capable, knowledgeable parties"). These conditions were absent

regarding the negotiation of the 2007 Stipulation.

The Order fails to provide a detailed analysis regarding whether there was

sufficient conflict between the signatory parties. The consolidated record contains an

extensive record of agreements between many of the signatories (or members of

signatories) to the 2007 Stipulation and the Duke-af8liated companies. The Order,

liowever, totally dismisses the arguments by the OCC and OPAE that these side

agreements have a bearing on the above-captioned cases.

[T]here is no argmnent that there was a similar connection to the
[2007] [S]tipulation we are considering today. The signatory
parties to this [2007] [S]tipulation specifically confirmed that there
were no side agreements related to this [2007] [S]tipulation.6s

The record doa.tments the extensive efforts taken by parties to these cases to prevent the

Commission's review of side agreements, and the allegations that side agreements did not

affect negotiations over the 2007 Stipulation should come as no surprise. The

Commission's refusal to consider the side agreements, however, is reminiscent of the

Commission's refusal to consider the possibility that side agreements affected the course

of the Post-MDP Service Case in 2004. That refusal ultimately required the additional

hearings on remand.

6o Order at 27.

23

000202



The Commission's deliberations failed to consider the absence of significant

conflict between the supporters of the 2007 Stipulation. The OCC Initial Brief, Phase 1,

and the OCC's Application for Rehearing regarding the Order on Remand demonstrated

the narrow support for the 2004 Stipulation once the support of those connected with side

deals is disregarded.69 The 2007 Stipulation was again executed or has gone unopposed

by Staff; OHA, OEG, and the Industrial Energy Users - Ohio ("IEU")7D whose members

the City of Cincinnati ("City"); and People Working

Cooperatively ("PWC").71 The narrowness of the stated support for the 2007 Stipulation

diminishes significantly after it is recognized that the City is the only non-S'taffsignatory

that crnr claim that it properly intervened in all of the cases listed on the heading of the

2007 Stipulation. The OCC's efforts to correct even the obvious flaws in the document

were entirely rebuffed.72

69 See, e.g., Post-h1bP Rentand Cose, OCC Initial Post-Remand Brief, Phase I, at 37-38.

ie IEU, while not a signatory to the 2007 Stipulation, made it publicly known that it did not oppose the
agreement. Tr. Remand Rider Vol. 11 at 153 (April 19, 2007) (position statement by IEU Counsel Neilsen).

" Joint Remand Rider Ex. l at 9(2007 Stipulation).

72 For instance, the OCC's observations regarding the weak consumer protections in paragraph 8 of the

2007 Stipnlation went unhceded. The bastpy exccuted stipulation led to a cross-examination of Duke
Energy Witness WI»tlock by the Assistant Attorney General that revealad a disagreement between the Staff

and Duke Energy. See OCC Rentand Rider Ex. 2 at 3 (Haugh Supplemental), citing Tr. Remand Rider I at

143 (Whitlock). The 2007 Stipulation, therefore, lacked the balanced that concerns the Corvt regarding the

partial settlenient standard set forth in Consumers' Counsel 1992. See, e.g., 77me Warner AxS v. Pub, Unl.

Coimn. (1996), 75 Ohio St3d 229, 234, 661 N.E.2d 1097.
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73

74

5 6 .

111111111111177 78

9 The side agreements are

"related to this [20071 [S]tipulations80 by means of the insulation they provided to

selected customers regarding the increased rates that are addressed in the 2007

Stipulation. The legacy of the side agreements in the PostMDP Service Case continues

to show the lack of serious conflict between the signatory parties.

The remaining signatories to the 2007 Stipulation besides the Company and the

PUCO Staff were the City and PWC -- signatories that the Order states represented the

residential class of customers in negotiations over the 2007 Stipulation$t These entities

'3 OCC Remaad Ex. 2(A).

Id., BEH Attachment 17 (Bate stamp 89).

15 Id.; see also id. at 51 (Hixon).

76 Id., BEH Attachment 17 (Bate stamp 11).

" Id.; see also id. at 52 (Hizon).

's Id., BEH Attachment 17 (Bate stamp 44).

Id.; see also id. at 52 (Hixon).

80 Order at 27.

a^ Order at 27.
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did not represent residential customers in the manner contemplated by the first criterion

for evaluating settlements, and neither were "capable, knowledgeable parties" as stated in

the first criterion stated in Consumers' Counsel 1992.

The City's Motion to Intervene in the Post-MDP Service Case stated:

Cincinnati recently signed agreements with ... CG&E... to
deliver the electric power necessary for various city-owned and/or
operated govemmental facilities **"[and] it is ... clear that the
City's recently negotiated agreements with CG&E would be
negatively affected to some significant, but as yet unknown,
degree.sZ

The City withdrew from the Post-MDP Service Case on July 13, 2004 without any

apparent participation other than the execution of a side deal with the Company that

provided the City with $1 million and required the City's withdrawal.83 The City

subtnitted a Motion to Intervene in the above-captioned "Rider" cases (i.e. and not in the

cases on rematid) on February 21, 2007, again emphasizing the City's operation of the

City's water utility and the Metropolitan Sewer Dish•ict that is owned by Hamilton

County.84 The City's only other activity even arguably connected with these cases was a

"special appearance" at the status conference held on December 14, 2006 for the sole

purpose of opposing the OCC's efforts to obtain documents that involved the City85 and

the City's execution of the 2007 Stipulation. Counsel for the City did not appear at the

hearings conducted in 2007, and did not file a brief.

eZ Post-MDP Service Case, City Motion to Intervene at 2 (April 21, 2004).

87 OCC Remand Ex. 6 at 14.

e4 Post-MDP Reniand Rtder Case, City Motion to Intervene at 2 (February 21, 2007).

es Tr. at 49-50 (December 14,2007).
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The City's efforts have been limited to agreements between the City and the

Company. The City has not demonstrated any knowledge of the issues in the above-

captioned Rider cases, whether those affecting residential customers or any other

customers. The City's interest in these cases is clear: its million dollar side agreement

would terminate if the "Commission, in Case No. 03-93-EL-ATA or a related case

necessary to carry out the terms and conditions of the Stipulation and Recommendation

filed in that case, issues an order unacceptable to CG&E."86 The City's execution of the

2007 Stipulation is, therefore, directly and explicitly linked to its side deal that also

required the City's withdrawal from the Post-MDP Service Case." Serious bargaining

did not take place between Duke Energy and the City in the above-captioned cases. The

City's course was set in 2004 when it entered into its side agreement with Duke Energy.

PWC's role in support of t[ie 2007 Stipulation is more questionable than that of

the City. PWC did not submit a motion to intervene in the above-captioned cases (and

did not timely file a brief). In the Post-MDP Service Case, PWC's motion to intervene

(March 9, 2004) stated that PWC is "a small, non-profit organization "` * "[whose]

mission is to provide essential repairs and services so that homeowner can remain in their

homes. ..."ss PWC's counsel appeared at the status conference conducted on December

14, 2006, stating that PWC opposed the consolidation of the cases on remand with these

Rider cases because PWC woutd not normally be interested in the Rider cases.89 PWC

0CC Remand Ex. 6 at ¶6.

B' Id, at 14.

°b Post-MDP Seivice Cases, PWC Motion to Intervene at 2(March 9, 2004).

^ Tr. at 25-27 and 72 (December 14, 2007).
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counsel appeared for portions of the consolidated hearings, again stating to the Attomey

Examiners that, "as you all know, People Working Cooperatively has limited interests in

the case ....s90 The Order may not reasonably and legally rely upon the support by

PWC -- which is not a party to the above-captioned cases -- as either a representative of

residential customers or as a representative of any other interest.

The Order's reliance upon PWC's support of the 2007 Stipulation is misplaced

even if PWC had standing in these cases. PWC's support for the 2007 Stipulation is best

explained by its Motion to Intervene in the 2004 Post-MDP Service Case and its Motion

to Strike regarding the OPAE's brief.91 The 2004 Motion to Intervene states that PWC is

concerned with home repairs,92 and the Motion to Strike states PWC's dependency on

funds providad by Duke Energy.93 PWC stated its interest: "Parties intervene because

they want something from the Commission process and usually that outcome involves

utoney."94 PWC's "issues,'° as reflected by its Motion to Strike, relate to its status as a

recipient of the Company's funding. Like the City, PWC has not demonstrated that it is

capable, knowledgeable, and serious about settling a conflicting view regarding the issues

raised in the 2007 Stipulation.

9° Tr, Vol. Remand Vol. I at 19 (March 19,2007).

91 PWC Motion to Strike (April 27, 2007).

02 Pos!-MDP Service Cases, PWC Motion to intervene at 2 (March 9, 2004).

91 PWC Motion to Strike at 3-5 (Apri127, 2D07).

" PWC Motion for Extension of Time to File Reply Brief, Phase II, Attachment at 6 (June l, 2007).
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For the purpose of residential oustomer representation, the Cornmission should

rely upon the OCC as the statutory representative of these customers.95 For that purpose,

the Commission should not rely upon the City, whose position was set as the direct result

of the City's side agreement with Duke Energy in the Post-MDP Service Case, and

should not rely upon a non-party to these Rider cases (i.e. PWC). The diversity of

intetests that is refetred to in the Orderg6 does not exist when only the actual participants

in these Phase II cases are considered, and no representative of the residential class is a

signatoty regardless of the number of signatories to the 2007 Stipulation that are

considered.

The circumstances of these cases, and of the signatories to the 2007 Stipulation,

demonstra(e that the partial settlement was reached without serious bargaining that

involved capable, knowledgeable parties. The Order's conclusions to the contrary97 were

error.

2. The settlement package daes not benefrt the public
interest.

The settlement package stated in the 2007 Stipulation does not provide a benefit

to ratepayers or serve the public interest. Instead of adopting the 2007 Stipulation

without alteration, the Commission should have adopted the recommendations of its

technical expert regarding the FPP and the SRT and reject the treatment given to the

AAC as stated above.

95 R.C. ChapterA911.

"Order at 27 ("each stakeholder group").

07 Order at 25-27.
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Paragraph 2 of the 2007 Stipulation states that an EVA recommendation "shall be

withdrawn," referring to the second major management audit recommendation.9s EVA

recomtnended that Duke Energy Ohio adopt a portfolio approach to the procurement of

coal and eniission allowances. Paragraph 3 of the 2007 Stipulation offers "meet[ings] to

discuss the terms and conditions under which DE-Ohio may purchase and manage coal

assets, emission allowances, and purchased power for the period after December 31,

2008" in order to "make a recommendation ... for consideration no later than the next

FPP audit."99 This provision for meetings in the 2007 Stipulation concedes that the EVA

recommendation regarding coal procurement has substanca.

Paragraph 5 of the 2007 Stipulation states that "DB-Ohio's proposed Rider AAC

Calculation shall be adjusted in accordance with the Staft'corrected supplemental

testimony of L'Nard E. Tufts."10° The controversy in these cases regarding AAC charges

does not, however, involve Mr. Tufts' work or dispute regarding the manner in which any

AAC calculations were carried out. The controversy in these cases is whether a return on

CWIP shottld be included in the AAC, a matter on which Staff Witness'IwBs stated no

opinion.101 The Commission should reject Paragraph 5 of the 2007 Stipulation and set

the AAC charge at 5.6 percent of "little g" as supported in OCC Witness Haugh's

9e Joint Remand Rider Ex. I at 5, 12.

" Id. at 5, 93.

10° ld. at 6, 15. Construed literally, the 2007 Stipulation does not make a recommendation regarding AAC
charges. Paragraph 5 states agreement regarding the Company's calculations, not the AAC charge. The
Conipany's calculations having been adjusted by agreement between certain parlies, the issue of whether to
accept the inclusion of a remrn on CWIP remains unaddressed by the 2007 Stipulation.

1e' Tr. Remand Rider Vol. II at 35 (April 19, 2007) (Tufts) ("I did not form an opinion and that's not part of
my testimony.").
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testimony as part of the PUCO's efforts "to consider the reasonableness of expenditures"

in the AAC category.102

Paragraph 6 states that "DE-Ohio shall work with the Staff to amend its bill

format" "to reflect generation-related charges such as the FPP, SRT, and AAC, in the

generation portion of the customer bill.i103 The proper placement of generation-related

charges was raised in the testimony of OCC Witness Haugh.104 The agreement that "such

amendments will not result in additional programming or billing costs" is the correct

result.105 However, that result is not particularly gratifying as part of the settlement quid

pro quo since the Company caused the problem when it prepared customer bills that did

not recogtiize the Commission's determinations that these charges are generation in

nature.106 Paragraph 6 is also vague, referring to charges "such as the FPP, SRT, and

AAC.i107 The RSC, SRT, IMF, and AAC -- all charges that resulted from the Pmst-MDP

Service Case that dealt with standard service offer generation rates pursuant to R.C.

4928.14(A) -- were incorrectly stated and billed to customers as distribution charges

when all these charges are part of the Company's charges for generation service.'08 The

Company's post-hearing activities illustrate that implementation of Paragraph 6 is

101 Post-MDP Seivice Case, Entry on Rehearing at 10 (November 23, 2004).

103 Joiut Remand Rider Ex. I at 6, ¶6.

1p4 OCC Remand Rider Ex. 1 at 16-18 (Haugh).

07 Joint Remand Rider Ex. 1 at 6, 16.

106 OCC Remmnd Rider Ex. 1 at 16-17 (Haugh), citing Comiussion orders including the Entry on
Rehearing dated November 23, 2004 in the Post-MDF Service Case.

107 Joint Remand Rider Ex. I at 6, 16 (emphasis added).

08 OCC Remmnd Rider Ex. 1. MPH Attachment 2 (Haugh).
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imperiled107 -- Duke Energy submitted a separate application in Case No. 07-1205-GH-

UNC to change its bill format in an "end around" the Commission's Order.

Paragraph 7 states a minor concession on the part of Duke Energy by providing

for the collection of "DE-Ohio's projected 2007 planning reserve capacity purchases by

year-end," which would not require the payment of interest.t 10 The Conunission's Entry

dated December 20, 2006 set the SRT at zero and provided for interest as part of the true-

up following its decision in these cases.ttt Paragraph 5 of the 2007 Stipulation also refers

to collections -- this time for the AAC -- trued-up "such that the amount calculated to be

recovered in 2007, will be recovered by December 31, 2007" and does not include

interest charges. 112 The Order states that it adopts the 2007 Stipulation provisions,113 but

does not explicitly state that interest charges will not be assessed. Combined with the

delegation of tasks to the PUCO Staff, it is not clear that customers will benefit from the

small concession that is contained in the 2007 Stipulation.tt°

Paragraph 8 of the 2007 Stipulation presented the most obvious controversy at

hearing, and retnains an unsettled element regarding Duke Energy's intentions under the

'a' The Company's intentions regarding this new case are unknown, but the filing may undercut Duke

Energy's agreement that bill format "amendments will not result in additional programming or billing

costs." Joint Reinand Rider Ex. I at 7,16.

110 Joint Remand Rider Ex. I at 7, ¶7.

. . . Entry at 6(December 20, 2006).

' 12 Joint Remattd Rider Ex. I at 5, 15.

^ s Oider at 30.

"" Any check on proper implementation of the Order is also made difticult by Duke Energy's efforts to

collaterally deal with the issues in these cases in other dockets. For instance, the SRT tme-up (without

supporting calcldations) is contained in a stipulation filed in Case Nos. 07-723-EL-UNty et al. on

December 13, 2007. The bill fotnwt issuea in these cases are also the subject of Case No. Case No. 07-

1205-GE-UNC.
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agreement. Paragraph 8 would render EVA's "recommendation 6 on page 1-10 of the ...

Audit[or's] Report ... inapplicable:'i 15 EVA's recommendation would exclude the use

of the DENA Assets for purposes of calculating the SRT. In its place, the Company

proposes to charge for capacity from the DENA Assets based upon broker quotes, prices

for third-patty transactions, or by a method acceptable to only the Company and the

PUCO Staff.t 16 The use of broker quotes or third-party transaction prices would not

deliver savings from "the most reasonably priced capacity available" that was promised

by Company Witness Whitlock.t 17 To the contrary, use of the DENA Assets presents the

danger of unreasonably high charges that could result from the Company's determination

of costs associated with Company-ownedgeneration.t's

Paragraph 8 is weakly worded and unable to protect customers from the

Company's overcharges if Duke Energy is permitted to use the DENA Assets.l 19 For

instance, the 2007 Stipulation does not provide for Commission approval of an agreement

reached between the Company and the PUCO Staff regarding charges for using the

DENA Assets. Also, OCC Witness Haugh noted the apparent disagreement regarding the

interpretation of paragraph 8 that broke out as early as the cross-examination of Company

Witness Whitlock on April 10, 2007. In Mr. Haugh's supplemental testimony filed on

15 Joint Remand Rider Ex. t at 7, ¶8.

116 ld.

"' Contpany Retnand Rider Ex. 2 at 11 (Whitlock Supplemental).

Company Witness Sinith agreed that the word "purchases" in paragraph 8 of the 2007 Stipulation is
inappropriate under circtmsstances where the generating faciHties ate owned by the Company. Tr. Rentand
Rider Vol. II at 95 (April 19, 2007) (Sniith).

19 See OCC Remand Rider fix. 2 at 3-5 (Haugh Supplemental).
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April 17, 2007, he observed that the Assistant Attomey General's cross-examination of

Mr. Whitlock revealed Staff's more narrow interpretation of paragraph 8 that would not

permit the Company to repeatedly use the DENA Assets.120 The 2007 Stipulation was

apparently executed hastily and without complete agreement between the stipulating

parties.

Paragraph 9 is deceptive in its provision regarding Duke Energy's acceptance of

"all attdit recommendations made in the Report of the Financial and Management/

Performance Audit ... except as set forth in paragraphs one through eight above."12t As

noted above, Company Witness Whitlock testified that Duke Energy "does not exclude

an offer frotn consideration if the [coalj supplier will not permit the resale of coal."122

From that statement, the Company apparently believes it already complies with EVA's

major recommendation 3 which states that "coal suppliers should not be required to allow

the resale of thair coal for the offers to be considered."123 Company Witness Whitlock

admits, however, that Duke Energy "include[s] the resale of coal as a condition on its

RFPs"120 That condition on the RFPs renders meaningless the Company's "agreement"

in Paragraph 9 to consider bids that Duke Energy actively discourages and that the

Company would consider non-complying with its RFPs. The Cornmission should reject

'20 Id. at 3, citing't5'. Remand Rider I at 143 (Whitlock).

31 foint Rema xl Rider Ex. I at 7-8, 19.

Company Remand Rider Bx. 2 at 9(Whitlock Supplemental).

PUCO Ordeitd Remand Rider Exhibit lat I-10 (Auditor's Report),

'a" Company Remand Rider Ex. 2 at 9(Whitlock Supplemental).
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the Company's subterfuge whereby it states agreement to an EVA recommendation but

intends (in practice) the opposite result.

The 2007 Stipulation contains numerous faults that result from the narrow

interests of those who fashioned the agreement and the haste with which the agreement

was patched together. The broad public interest is not served by approval of the 2007

Stipulation.125 Instead, the Commission should order the Company to comply with all the

recommendations contained in the Auditor's Report and the OCC-sponsored testimony.

3. The settlement package violates important regulatory
policies and practices.

The 2007 Stipulation violates important regulatory policies and practices in more

than one way. Most fundamentally, the settlement was reached by involving entities who

had no standing in the cases identified in the caption of the 2007 Stipulation. OHA and

PWC, entities that did not move to intervene in the above-captioned cases, should not

have been involved in the negotiations and become signatories. Paragraph 5 addresses

the calculation of the AAC, and OEG was not properly a party to Case No. 06-1085-EL-

LJNC whose topic is determination of the AAC. Inclusion of PWC as "representative" of

residential customers, when it is neither a party nor interested in the rate-setting for

residential customers, is another means by which the residential class has been

completely excluded from settlement of the case.126

Paragt'aph 5 of the 2007 Stipulation addresses the calculation of the AAC, and

adoption of that provision violates a traditional regulatory policy and practice. That

its Tinre 4Yarner• AxS v. Pub. Utrl. Comrn. (1996), 75 Ohio St.3d 229, 234, 661 N.E.2d 1097 tnquites the
balancing of important, competing interests.
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paragraph fails to recognize the Commission's earlier statements that AAC calculations

would consider "expenses."' 27 Commission policies and practices should be used to

guide the development of reasonable standard service offer rates. The Commission failed

to undertake the evaluation of AAC costs, in the PUCO's words, "to consider the

reasonableness of expenditures" in the AAC category because "[i]t is not in the public

interest to cede this review."tZS The Commission should have rejected Paragraph 5 of the

2007 Stipulation and set the AAC charge at 5.6 percent of "little g" as supported in OCC

Witness Haugh's calculations and testimony.t29

As stated above, Paragraph 8 of the 2007 Stipulation perntits pricing of supply

from DENA Assets based upon agreement between Duka Energy and the PUCO Staff.

Such delegation of attthority is illegal, was rejected by the Commission in 2004 based

ttpon sound regulatory practice,13D and should be rejected again.

Paragraph 8 also supports Dukc Energy's breach of the SRT Stipulation as well as

the Company's violation of the Commission's Order that adopted the SRT Stipulation in

its entirety. "l The Order's conclusion that the intent of the SRT StipulationL33 was

n OCC Retnand Rider Ex. 1 at 9, quoting Pasr-MDP Service Case, Order at 32 (September 29, 2004).

^as Post-MDP Service Cttse, Entry on Rehearing at 10 (November 23, 2004). Staff Witness Tufts did not
formulate an opinion as to whether a return on CWIP was appropriata for standard service offer rates. Tr.

Remand Rider Vol. 11 at 35 (April 19, 2007) (Tu4s) ("i did not form an opinion and that's not part of my

testimony.").

129 OCC Remand Rider Exhibit I at 11 (Haugh).

"0 Post-hlDP Service Case, Entry on Rehearing at 10 (November 23, 2004). The agreement of the PUCO
Staff raises a legal issue, but that legal issue is linked to practical problems. The Conanission acts by vote
in open session. In contrast, it is not clear how the PUCO Staff would express its agreenrent with a Duke
E urgy proposal and the Order lends no clarity to the situation.

13' In re Setting of SRT, Case No. 05-724-EL-UNC, Order at 6 (November 22, 2005).

"r Order at 20.
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served even though Duke Energy undertook no affirmative effort to oomply with the SRT

Stipulation encourages non-compliance with Commission orders and discourages efforts

to seltle cases before the Commission.733

The Commission should reconsider its decisions in light of the important

regulatory policies atid practices that are violated by adoption of the 2007 Stipulation.

III. CONCLUSION

The Commission's should not ignore the recommendations of the technical

experts who reviewed the Company's policies and practices as requested by the PUCO.

The Auditor's Report makes many recommendations regarding the manner in which the

FPP and SRT should be dealt. OCC-sponsored testimony also supports the Auditor's

recommendation that would continue the prohibition against including the cost of using

DENA Assets in the calculation of SRT charges.

OCC-sponsored testimony also supports Commission review of the charges that

Duke Energy proposes for the AAC charge. On rehearing the Commission should

elimiirate that pottion of the proposed charge that can be attributed to a return on all

CWIP.

The Commission should correct its legal errors, consistent with the arguments

stated above.

' 37 Order at 20.
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