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SUPPLEMENTAL STATEMENT OF FACTS

Appellee Loretta Schelling originally filed this suit on February 10, 2005 alleging

negligence on behalf of Dr. Stephen Humphrey and Community Hospitals of Williams County

(hereinafter "Community Hospital"). The original complaint stemrned from injuries Ms.

Schelling sustained as the result of surgeries performed by Dr. Huniphrey on January 23, 2003

and February 20, 2003 at Community Hospital. Subsequently, Appellee filed an amended

complaint more specifically advancing a claim of medical malpractice against Dr. Humphrey and

a claim of negligent credentialing against Community Hospital.

At the time relevant to this matter, Dr. Humphrey was a physician licensed by the State of

Ohio and the practice of Podiatry in Bryan, Ohio. Dr. Humphrey had staff privileges at

Community Hospital, which pennitted him, among other things, to perform surgeries at that

institution. Dr. Humphrey performed tarsal tunnel releases on each of Ms. Schelling's heels in

early 2003. As the result of the two surgeries, Ms. Schelling now suffers pennanent nerve

damage to both feet and is no longer able to worlc.

Community Hospital had notice as early as October 2001 that Dr. Humphrey was

suffering from a psychiatric condition that impaired his ability to thirilc and act rationally and

impaired his ability to practice medicine. In October 2001, Dr. Humphrey admitted to stealing

tools and equipment worth several hundred dollars from the hospital after he was presented with

video surveillance showing him can-ying the items to a nearby parked truck. See, Bryan Police

Report of Steplien H. Humphrey, Incident Report from Oct. 7, 2001 (Attached to Appellant's

Bi-ief in Support of Appeal as Composite Exhibit B). The hospital agreed not to press charges

against Dr. Humphrey if l1e sought psychiatric treatment for his mental condition, paid

restitution, and provided the hospital witli a monetary donation. Id. Dr. Humphrey retained his
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staff ci-edentials at Community Hospital despite his actions without further oversight or inquiry

into his competence to continue practicing medicine.

Dr. Humpln-ey's police record shows that the theft of the hospital's tools was only the

first documented incident in a series of irrational acts that grew markedly more bizarre as time

went on. See generally, Id. Despite Dr. Humphi-ey's unusual behavior and the hospital's

acknowledgment and notice of his mental problems, the hospital continued to credential Dr.

Humphrey and pennit him hospital privileges. Had the hospital revoked Dr. Humpl-irey's

credentials or refused to renew then7, Dr. Humphrey would not have been able to perform the

surgeries on the Plaintiff that ultimately left her with permanent injuries.

Particularly pertinent to this action are the circuinstances surrounding Dr. Humphrey

filing for bankruptcy after Ms. Schelling filed suit. Due to this filing, the proceedings in the

underlying action were stayed until Dr. Humphrey's estate was fully distributed. Due to Dr.

Hrin plii-ey's status in bankniptcy, Ms. Schelling was faced with negotiating a paltry settlement

or risk receiving nothing at all. Due to lacking a better alternative, Ms. Schelling dismissed Dr.

Humphrey from suit without prejudice after she settled her claim with the trustee.

Once Dr. Humphrey was dismissed, Community Hospital filed a motion to dismiss for

failure to state a claim pursuant to Civil Rule 12(b)(6). The trial court granted this motion,

reasoning that Ms. Schelling was unable to proceed in her negligent credentialing claim against

the hospital because she had voluntarily dismissed Dr. Humphrey without obtaining an

admission of liability or a finding of negligence.

Ms. Schelling appealed this dismissal to the Sixth District Court of Appeals. The Court

reversed the decision of the trial court. The Sixth District reasoned that the trial court erred in

requiring a finding of negligence, specifically explaining that a finding of negligence is not a
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legal prerequisite that must be determined before a court can entertain a claim for negligent

credentialing. See, Schelling v. Humphrey (Oct. 12, 2007), 6th Dist. No. WM-07-001.

Furthermore, the Court held that a determination of a staff physician's negligence as an

element of negligent credentialing against an employee "does not interpose a legal requirement

to name the staff physician as a defendant and prove the negligeice claim in the same complaint.

They are separate causes of action." Id. at 6 (citing Dicks, 4th Dist. No. 95-CA-2350).

Community Hospitals appealed and this Court accepted jurisdiction on March 12, 2008.

ARGUMENT
Proposition of Law:

Negligent credentialing confers a duty upon hospitals separate from the duty
a physician owes to its patients and therefore can exist in the absence of a
prior adjudication or stipulation to negligence.

Appellant proposes that a plaintiff cannot proceed on a negligent credentialing claim

against a hospital in the absence of a prior direct finding, either by adjudication, admission, or

stipulation, that the plaintiff's injury was caused by the negligence of the physician who is the

subject of the negligent credentialing claim.1 This proposition is not only contrary to well-

established Ohio law but also unprecedented tlu-oughout the United States. Stare decisis is

patently applicable in this instance because this Court is to "abide by it in order to foster

predictability and continuity, prevent the arbitrary administration of justice, and provide clarity

to the citizenry." State v. Simp/ciru (2007), 117 Ohio St.3d 420, n. 2. For well over a decade,

Ohio law has clearly recognized that a claim of negligent credentialing may go forward and a

court may entertain the claim without a previous adjudication as to a medical professional's

alleged negligence. Browning v. Burt (1993), 66 Ohio St.3d 544, 563. A claim for negligent

' It is important to note that Appellant's Menioraudum in Support of Jurisdiction did not include "admission" as a
proper means of going forward with a claim for negligent credentialing. This is the first time that this specific
arguinent has been presented to this Court.
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credentialing is legally and factually separate from a claim of negligence against a treating

physician. Id.

In Browning, this Court explained the difference between medical malpractice and

negligent credentialing as follows:

Negligent credentialing claims arise out of the hospital's failure to satisfy its
independent duty to grant and continue staff privileges only to competent
physicians. *`1 Wliile the acts or omissions of a hospital in granting and/or
continuing staff privileges to an incompetent physician may ultimately lead to an
act of medical malpractice by incompetent physician, the physician's ultimate act
of medical malpractice is factually and legally severable and distinct from the
hospital's acts or omissions in negligently credentialing him or her with staff
membership or professional privileges.

Icl, at 557 (emphasis in original).

At issue in Browning was specifically whether a negligent credentialing claim had been

brought within the requisite statute of limitations. This Court held that a claim for negligent

credentialing was subject to the general two-year statute of limitation established in R.C.

2305.10. In stressing the inherent differences between negligent credentialing and physician

negligence, this Court noted: "The general duty iniposed upon liospitals to grant and continue

staff privileges only to competent physicians was identified in Albain [v. Flower Hospital], as an

independent duty of care owed directly to those admitted to the hospital." Id. at 555 (emphasis

in original).

[Negligent credentialing] claims are not claims for medical malpractice and, thus,
the medical malpractice line of cases... do not apply. A hospital does not practice
medicine and is incapable of conunitting malpractice. [intemal citations omitted]
Further, Plaintiffs' claims against hospital have nothing to do with any issue
concerning derivative liability of the hospital for the acts of its agents or
employee-physicians. * * * [Plaintiffs'] negligent credentialing claims against
[the hospital] are independent claims asserted directly against [the hospital] for

the hospital's own acts or omissions in granting and/or confinuing the staff

privileges of the doctor(s).
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Id. at 556 (emphasis in the original).

The law in this state in regards to negligent credentialing is clear and unequivocal. The

Browning decision clarified Albain v. Flower Hospital (1990), 50 Ohio St.3d 251, in which this

Court first i-ecognized negligent credentialing as its own distinct tort. It is well-established law

that a hospital has the duty to only grant and continue staff privileges to competent physicians.

Icl. at 257-58. This Court further explained that "a plaintiff must demonstrate that but for the

hospital's lack of care in selecting the physician, the physician would not liave been granted staff

privileges and the plaintiff would not have been injured." Id. at 258. As such, Appellee

wholeheartedly agi-ees witli the Ohio Hospital Association that Albain has never been ovenuled.

(See, Memorandrmi of Amicus Curiae, Ohio Hospital Association at 1). If it had, then its

progeny, such as Browning, could never have established that in Ohio, a hospital cannot shirk

this great responsibility and duty owed to the general public.

The entrenchment of this tort in Ohio was further evidenced by the Fourth District Court

in Diclcs v. U.S. Health Corp. (1996) in which it held that while a patient must prove that she

suffered injury at the hands of a negligently credentialed doctor, she need not join the doctor in

the lawsuit. 4th Dist. No. 95-CA-2350, 1996 WL 263239, *4. The Dicks Court based its

holding on precedent established in Albain and Browning. Specifically, the Court rejected the

hospital's argument that Browning required a finding of actual medical malpractice before a

court could even entertain a cause of action for negligent credentialing.

The decision in Dicks, and thereby the decisions in Albain and Browning, are specifically

on point to the case sub judice. Here, the Appellant's attempt to distinguish Dicks, deeming it

inapplicable, was easily rebuked by the Court of Appeals. Schelling, 6th Dist. WM-07-001 at

¶16. Appellant argued that Dicks was distinguishable because the doctor admitted negligence,
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wliile in the case at hand there was no such admission. Id.' The Sixtli District Court addressed

this argument by explaining that in Dicks, the Fourth District Court never made any actual

finding of negligence, exactly as seen here. Id. The Doctor, before being dismissed from the

case, simply adrnitted to certain acts during a deposition, at no point in time did he admit

negligence or did the Court find he was negligent. Id. Despite Appellant's contention, at no

point in time did the doctor "aclnrowledge through his deposition testimony that he violated the

standard of care." (Merit Brief of Appellant at 12). Dicks is factually and legally analogous to

the case at hand.

Appellant continues to attempt to create ambiguity and disagreement among the District

Cout-ts of this State without any basis for this argument. (See, Merit Brief of Appellant at 12).

After failing to distinguish Diclrs, Appellant turned its attention to Davis v. Immediate Medical

Services, Lac. (Dec. 15, 1995) 5th Dist. No. 94 CA 0253, 1995 WL 809478 (judgment affimled

in part, reversed in part on other grounds, 80 Ohio St.3d 10, reconsideration denied, 80 Ohio

St.3d 1449 and Ratliff v. Morehead (May 19, 1998), 4th Dist. No. 97-CA- 2505, 1998 WL

254031.

First turning its attention to Davis, Appellant construes the Fifth District Court of

Appeals' holding as to support the contention that a negligent credentialing claim does not

become ripe until and if medical negligence is found. (Merit Brief of the Appellant at 12).

However, in Davis, the Court was asked to deteniiine whether the trial court erred in bifurcating

the medical malpractice claim from the negligent credentialing claim. In fact, whetlier the

patient's claim for negligent credentialing could survive summary judgment was never an issue

before the court, by and large because the doctors alleged to have been negligent were still

2 Regardless of the Sixtlt District Court's clarification as to Dicks' precedential impact, Appellant has continued this
assertion in its Merit Brief submitted to this Court.
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named defendants. In the subsequent appeal, this Court overruled the Fifth District on several

issues, but did not address the intermediate court's unfounded statement regarding negligent

credentialing because, as the Court specifically noted, it was not raised as an issue on appeal.

Davis, 80 Ohio St.3d at n.2.

Further, Appellant then contends that the Fourth District Court "backtracked a bit" from

its holding in Diclcs when it stated that "in order to prove negligent credentialing, [patients] must

prove the underlying medical malpractice claim against [the physician]." Merit Brief of

Appellant at 12 (quoting, Ratliff v. Morehead). When not presented with a previous

detemiination on the merits of a doctor's negligence, a plaintiff must prove a case within a case

and show that but for a hospital negligently credentialing a doctor she would not have sustained

injury.

However, the facts of Ratliff render it inapplicable. Here, the merits of the niedical

malpractice claim have never been analyzed. Before the trial court was a motion to dismiss

predicated on Civ. R. 12(b)(6). The very nature of that motion requires the court to look only at

the pleadings and assume the nomnovant's factual allegations to be true. In Ratliff, the court

specifically noted that no evidence was presented to the trial court beyond the face of the

complaint itself, and therefore summary judgment was appropriate. Clearly Appellants camrot

rely on Ratliff as the merits of Appellee's claim have never been assessed.

Without case law to support its argument, Appellant has turned to a plethora of policy

arguments - invoking idealistic edicts of fairness and justice. However, when the entire picture

is taken into consideration and both sides of the story told, it is clear that not only is Appellant's

contention wrong, but it is also contrary to public policy sentiments followed by the vast

majority of this country.
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Appellant contends that unless this Court intervenes, the lower court's ruling will force

hospitals to foot the bill for non-employee doctors. (See, Merit Brief of Appellant at 7). This,

Appellant argues, is "an undue burden on Ohio hospitals to defend against malpractice claims

against physicians who have no stalca in the outcome and no duty to cooperate or even participate

in the defense of the case." Id. at 7-8. However, this argument certainly is not supported by

Appellant's very own statement of facts in this case. "[T]he trial court record clearly establishes

that Dr. Huntpluey specifically denied that lie violated the standard of care or was negligent in

his treatment of Ms. Schelling." Id. at 3. Therefore, common sense dictates that if Dr.

Humphrey continues to deny negligence surely Appellant's attempt to paint a picture of

disinterest and a lack of cooperation is not nearly as bleak as they would like us to believe.

In fact, Appellant's entire argrunent seems to be based on a naYve assumption that once a

physician has settled or been removed from the case he will wash his hands of the matter

completely. Surely this Court does not believe that a doctor, whose entire livelihood and

occupation is based upon his reputation, would make no attempt to defend or help the hospital

defend his good name. What seems much more likely is exactly as the factual circumstances sub

juclice suggest. The trustee handling Dr. Humphrey's bankruptcy estate settled this claim

without a stipulation to negligence because he has no right to do so considering he did not

perfonn the surgeries. Appellant itself asserts that even after being dismissed from this lawsuit

Dr. Humphrey has vehemently denied any wrongdoing. Appellant's description of a hospital's

burden certainly does not describe their own.

However, even in the highly unlikely scenario that a doctor would completely refuse to

aid a hospital in defending against a claim for negligent credentialing based on their fitness to

practice medicine, they possess legal remedies to aid in their defense. Civ. R. 45 outlines the
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ability of a party to subpoena a witness. If a hospital suspects an allegedly negligent doctor is

uncooperative, the state of Ohio allows that doctor to be subject to subpoena. Legal avenues

exist to protect a defendant in this hypothetical situation.

What caiu-iot be ignored are the ramifications of Appellant's proposition of law which is

essentially the equivalent to the abrogation of negligent credentialing. Regardless of Appellant's

attempt to mitigate the damage that their proposition would have, the result would be

de%,astating.

The tort of negligent credentialing first gained recognition by this Court in Albain v.

Flower Hospitcil, supra. This Court definitively stated that a hospital has a duty only to grant and

to continue staff privileges to competent physicians. 50 Ohio St.3d at 257-58. A few years later,

this Court reiterated the importance of this duty in Browning v. Burt when it held that negligently

credentialing a doctor is not medical malpractice and tlierefore is legally and factually severable

from a physicians acts or omissions. Appellant's assertions will result in the nullification of this

important cause of action by rendering it essentially toothless.

Requiring a prior finding, admission or stipulation to negligence by the alleged physieian

would abolish negligent credentialing, for all intents and purposes. It is readily apparent how

this Court and certainly the citizens of this State rely on this cause of action in order to protect

them from hospitals being given cart blanche to turn a blind eye to the actions of those who

practice medicine witliin its walls. It is not good policy for those who seek medical attention and

in no way protects the interest of the citizens of Ohio.

Courts across this State have generally protected hospitals in situations such as this by

bifurcating the negligent credentialing claim from the malpractice claim. As evidenced by the

trial court in this case, courts have separated these two claims in part due to this Court's assertion
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that these two cases are separate and distinct claims. Here, Appellant moved for, and was

granted, a bifurcation of claims. The question then must be asked, if these claims ax-e not

separate and distinct, thereby necessitating a dismissal without a prior deternunation of physician

negligence, how can these claims be bifin-cated so readily?

The siinple fact is that the rights of hospitals are more than protected in such claims. The

burden is shouldered exclusively by plaintiffs, the very people for whom the hospitals have a

mandated duty to protect. This Atlas-like weight forced upon the backs of plaintiffs was not

enough, so hospitals have continued to run away from responsibility by attempting to render the

only tort which holds them accountable a nullity. Simply considering the logistical and financial

consequences of a holding in favor of Appellant's proposition results in the equivalent of giving

hospitals absolute free reign to credential whomever they choose without any consequence.

Surely this Court can see through Appellant's attempt to mitigate away the true damage that the

abrogation of negligent credentialing will do to the well-being of this State.

Further, Appellant erroneously relies upon foreign jurisdictions for its assertion that it is a

necessity to establish physician negligenee prior to recognizing a claim for negligent

credentialing. (See, Merit Brief of Appellant at 12). hi fact, in establishing a i-ule of law as

restrictive as that which Appellant proposes is almost unparalleled across this country.

At least 28 different states cun-ently recognize the tort of negligent credentialing,3 and at

least three additional states recognize the broader theoly of corporate negligence even though

' See, Domingo v. Doe, 985 F. Supp. 1241 (D. Haw. 1997); Crumley v. Mene'l Hosp., Inc., 509 F. Supp. 531 (E.D.

Ter n. 1978); Humana Med. Corp. of Ala v. Traffanstedt, 597 So. 2d 667 (Ala. 1992); Fletcher v. S. Peninsula

Hosp., 71 P.3d 833 (Alaska 2003); Ttiseon Med. Ctr,, bzc. v. Misevch, 113 Ariz. 34 (Ariz. 1976); Elam v. College

Park Ho.sp., 132 Cal. App. 3d 332 (Cal. Ct. App. 1982); Kitto v. Gilbert, 39 Colo. App. 374 (Colo. Ct. App. 1977);

/nsigna v. LaBella, 543 So. 2d 209 (Fla. 1989); Mitchell County Hosp. Auth. V. Joiner, 229 Ga. 140 (Ga. 1972);

May v, Wood River Twp. Hosp. 257 Il1_ App. 3d 969 (111. App. Ct. 1994); Winona Menv'I Hosp. Ltd. P'ship v.

Kuester, 737 N.E.2d 543 (Ind. Ct. App. 2000); Ferguson v, Goriyaw, 64 Mich. App. 685 (Mich Ct. App. 1976);

Larson v. Was•enTiller, 738 N.W.2d 300 (Minn. 2007); Taylor v. Singing River Hosp. Sys., 704 So. 2d 75 (Miss.

1997); Corleto v. Shore Mern'1 Plosp., 350 A.2d 534 (N.J. 1975); Diaz v. Feil, 118 N.M. 385 (N.M. Ct. App. 1994);
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they have not specifically identified negligent credentialing.4 Perhaps even more notable is the

fact that only two courts that have considered the claim of negligent credentialing have refused

to accept it as a cause of action.5

Appellant contends that there is a great deal of "confusion" amongst these various courts

as to wliether a claim for negligent credentialing can be asserted without a previous

deten-nination as to the physician's negligence. However, case law suppolts no such contention.

More specifically, the cases in which Appellant cites to actually support the proposition of law

which this Court has already promulgated: "[i]f the physician is detemzined to be not negligent in

trial for medical malpractice, there can be no negligent credentialing claim against the hospital."

Hirronas v. Scheffey, 76 S.W.3d 486, 489 (Tx. App. 2002); see also, Trichel v. Claire, 427 So.2d

1227, 1233 (La. App. 1983); Merit Brief of Appellant at 12.

Each case Appellant has cited to includes a prior determination on the merits that the

physician was not negligent. The facts of this case do not support Appellant's contention that a

negligent credentialing cause of action against the hospital cannot even be entertained without a

prior finding of physician negligence. Here, there was no prior determination as to whether Dr.

Humphrey was negligent. As such, Appellant's case law is inapplicable to the case at hand.

What is actually required is some underlying negligent act on behalf of the physician. However,

as in this case, there has been no detennination as to Dr. Humphrey's negligence and, therefore,

Sledziewski v. Cioffi, 137 A.D.2d 186 (N.Y. App. Div. 1988); Blanton v. Moses H. Cone Mern'l Hosp., 319 N.C. 372

(N.C. 1987); Albain, 50 Ohio St.3d 251; Strzrbha 2 v. Peny Mem'l Hosp. Trust Auth., 1995 OK 10 (Okla. 1995);

Welsh v. Bulger, 548 Pa. 504 (Pa. 1997); Rodrigues v. Mwzane Hosp., 623 A.2d 456 (R.I. 1993); Garland Cmty.

Hosp. v. Rose, 156 S.W.3d 541 (Tex. 2004); Wheeler v. Cent Vt. Med Ctr., Inc., 155 Vt. 85 (Vt 1990); Pedroza v.

Bryrnt, 101 Wn.2d 226 (Wash. 1984); Roberts v. Stcvens Clinic Hosp., Lic., 176 W. Va. 492 (W. Va. 1986);

Johnson v. Mis•ericordia Cnaty. Hosp., 99 Wis. 2d 708 (Wis. 1981); Greenwood v. Wierdsina, 741 P.2d 1079 (Wyo.

1987).
' See, Grirlley v. Johnsou, 476 S. W.2d 475 (Mo. 1972); Beriedict v. St. Luke's• Hosp., 365 N.W.2d 499 (N.D. 1985);

Simnaons• v. Tounney Reg. Med. Ctr., 498 S.E.2d 408 (S.C. Ct. App. 1998).
' See, Svittdland v. A.l. Dupont Hosp. for Children of Nernours Found, No. 05-0417, 2006 WL 3209953 (E.D. Pa.

Nov. 3, 2006)(applying Delaware state law); McVay v. Rich, 255 Kan. 371 (Kan. 1994).
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a trial court caimot dismiss the negligent credentialing clairn until that determination is made.

Harnaan.a Medical Corp. of Alabama v. Traffansteclt, 597 So.2d 667, 669 (Ala. 1992).

Appellant has drawn this Court's attention to three cases in support of its proposition:

Hiroms v. Scheffey, 76 S.W.3d 486; Trichel v. Claire, 427 So.2d 1227; Torres v. Kennecott

Cooper Corporcction, 15 Ariz. App. 272 (Ariz. 1971). In Hiroms, the Fourteenth Appellate

District Court of Texas granted summary judgment in favor of the defendant hospital because the

jury had found the defendant doctor to not be negligent. The court noted that if "the physician is

not negligent, there is no negligent credentialing claim against the hospital." Id. at 489.

Next, in Trichel, after an extensive factual and legal analysis, the Second Circuit Court of

Appeals of Louisiana found no negligence on the part of the physician who performed the

operation. After analyzing the merits of the patient's claim, the patient had failed to support her

claim against the physician. In turn, the court made note, just as Ohio courts have, that if a

patient fails to show negligence on behalf of a treating physician they cannot prove the elements

necessary to sustain a negligent credentialing claim. Trichel, 427 So.2d at 1233.

Finally, the Court of Appeals of Arizona has held that when a claim against a treating

physician has been dismissed with prejudice the related claim against the hospital for negligent

credentialing is collaterally estopped. Torres, 15 Ariz.App. 272. Torres is clearly not analogous

to the case at hand in that here, Appellant freely admits that when Appellee dismissed Dr.

Humphrey from this lawsuit it was done under the auspices of a dismissal without prejudice.

See, Merit Brief of Appellant at 14. The difference is clear because "the order of dismissal with

prejudice entered against [the subject physician] operated as an adjudication that he was not

negligent in the treatment of plaintiff, and this adjudication operates to relieve the master

[liospital] from any liability which may have evolved therefrom under the doctrine of respondeat
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superior." Icl. at 274. Further, the Torres Court dealt with the issue of respondeat superior,

which this Court has clearly stated is inapplicable to the facts at bar due to the separate and

distinct tort of negligent credentialing. A hospital's granting of staff privileges to an independent

private physician, which the hospital may later revoke under its review procedures, does not

establish the requisite level of authority or control over such physician to justify imposing

liability against the hospital under the doctrine of respondeat superior. Albain, 50 Ohio St.3d at

256. Clearly, not only is the issue presented in Torres inapplicable to the case at hand, the

existence of an adjudication on the merits renders it moot to the issues actually before this Court.

In reality, case law fi-oni other states actually supports Appellee's proposition of law, the

Sixth District Court's holding and this Court's precedent that the tort of negligent credentialnig is

a separate and distinct tort from an underlying medical malpractice claim and, as such, can be

pursued in the absence of a previous adjudication or stipulation to negligence.

In Wisconsin for instance, a patient is only required to show that the hospital had not

exercised reasonable care in detennining whether the surgeon was competent. Johnson v.

Misericordia Cmty. Hosp., 99 Wis. 2d 708 (Wis. 1981). In Johnson the plaintiff settled with the

allegedly negligent physician and the question of whether he was negligent in the manner in

which he perfoimed the operation remained an issue at trial, as it was incumbent upon the

plaintiff to prove that the physician was negligent in this respect to establish a causal relation

between the hospital's alleged negligence in granting surgical privileges and the patient's

injuries. Id. at 710-11. Without a prior adjudication as to the physician's negligence, the

Supreme Court of Wisconsin simply required that the patient prove a case within a case and

present the requisite evidence as to his negligence at the negligent credentialing trial. The jury

subsequently found in favor of the patient on the issue of the doctor's negligence. Then, after
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reviewing the evidence consisting of misrepresentations that could have been discovered upon

reasonable investigation by the hospital, the Court concluded that there was ample support for

the jury's conclusion that a hospital acting with reasonable care would not have extended

privileges to the surgeon. Id. at 744-45.

Further, in Rule by Rule v. Lutheran Hospitals & Homes Soc. of America, 835 F.2d 1250

(8th Cir. 1987)(applying Nebraska law), the Court entertained both the medical malpractice and

negligent credentialing claims at the satne trial. Defendant hospital contended, similar to

Appellants here, that jury instructions as to both torts relegated them to the status of absolute

insurer of any malpractice committed by the physician regardless of whether their actions were

causally related to the patient's injuries. Id. at 1253. The Court disagreed with the hospital's

arguments and approved of the trial court's instructions which required the jury to find both that

the hospital had been negligent in credentialing the physician, and that the physician had

committed malpractice in his treatment of a mother in labor. Id. Rule is instructive in that it is

exactly how negligent credentialing claims are supposed to be structured, regardless of whether

or not the physician is still a named defendant. A plaintiff must still bear the burden of showing

that his injuries were caused by a physician's negligence in addition to showing that a hospital

was negligent in granting privileges.

Finally, as correctly pointed out by Appellant's referenced case law, it is only after a

deteiYnination on the nierits that a doctor was not neeligent that it is proper for a court to not hear

a claim for negligent credentialing. The reasoning is obvious. A patient, in order to succeed on

a claim of negligent credentialing, must prove a doctor's negligence. If that issue is already

determined, a key element cannot be proven in the cause of action against the hospital.
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In Wolfington v. Wilson N. Jones Mem'l Hosp., No. 05-98-00498-CV, 2000 WL 1230764

(Tex. Ct. App. Aug. 31, 2000), the plaintiff represented the estate of a patient who died while

admitted to the defendant hospital. Before trial, the plaintiff settled its case against the allegedly

negligent physician without a stipulation to negligence. However, just as the Sixth District Court

of Appeals required of the trial court below, there was a separate jury trial on the issue of the

pliysician's negligence before the jury could find the hospital liable under negligent

credentialing. The jury found that the treating physician's negligence, if any, did not cause the

patient's death and the trial court entered judgment in favor of the Hospital based on the jury

verdict. Id. at *1. The Texas Court of Appeals affirmed. Even in light of all the challenges that

Appellant so passionately opines to exist, the hospital was able to prove that after the doctor had

settled without stipulating to negligence it was not liable for negligently credentialing this

physician because no negligence existed in his treatment. (See, Merit Brief of Appellant,

generally).

In all, the only confusion seems to lie in Appellant's dogged reliance upon Chief Justice

Moyer's dissent in Browning. Appellant contends that the Chief Justice took issue with the

majority's failure to consider or articulate definitive law in its decision. (See, Merit Brief of

Appellant at 10-11). "That is, Albain requires that the underlying malpractice of the physician be

proven before the plaintiff can recover damages against the hospital for its own negligence.

Without any underlying ham7 to the hospital's patient through medical malpractice, an action

against the hospital for negligent credentialing will never arise." Browning, 66 Ohio St.3d at 566

(Moyer, C.J., dissenting).

This language appears to simply be a clarification of the rule of law already established

throughout this Brief. That is, in order to succeed on a claim that a hospital negligently
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credentialed a physician, the plaintiff will be required to show that his injuries were first the

result of negligence on the part of that physician. Simply because a physician is no longer a

defendant in a case does not mean that the plaintiff cannot prove that the doctor was negligent.

In fact, just as seen Wo fngton, it is entirely possible for a hospital to defend such a claim, no

matter what Appellant leads this Court to believe.

In that very same dissent, Cliief Justice Moyer recognized that the two torts are distinct

causes of action, which logic would dictate could be tried separately. "Although medical

malpractice claims against the doctor and negligent credentialing claims against the hospital are

separate causes of action, with separate and distinct duties owed to a singular class of

individuals, both causes of action fail without proof that the physician's failure to abide by

ordinary standards of care proximately caused the patient's harm." Browning, 66 Ohio St.3d at

566.

Nothing in the cases which Appellant presents supports its conclusions or proposition of

law. These cases state that there must be, at soine point, a finding of negligence on the part of

the physician before the elements of a claim for negligent credentialing can be proven. Here,

Appellant has attempted to dismiss this case on the premise that Appellee failed to state a claim

upon which relief can be granted. If no court has made any determination as to Dr. Humphrey's

negligence, this claim camlot be dismissed.

Beyond a total lack of precedent, nationally or within Ohio, Appellant's proposition of

law cannot be followed because it would come at the cost of several policy considerations. The

most important of which is the disastrous effect it would have on judicial economy and a

plaintiff's willingness to settle.
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It seems almost axiomatic that this Court has recognized a desire to encourage

settlements between parties in the interest of judicial economy. In regards to statutes which

award prejudgment interest, this Court stated that "[t]he statute was enacted to promote

settlement efforts, to prevent parties who have engaged in tortious conduct from frivolously

delaying the ultimate resolution of cases, and to encourage good faith efforts to settle

controversies outside a trial setting." Moskovitz v. Mt. Sinai Med. Ctr. (1994), 69 Ohio St.3d

638, 658. "[I]n the larger sense, litigation should be a last resort for the resolution of disputes,

and that the judiciary should encourage parties to settle their disputes short of litigation, where

such is a feasible alternative." Zimmie v. Calfee, Halter and Griswold (1989), 43 Ohio St.3d 54,

60 (Sweeney, J., dissenting).

Appellant's proposition of law, if well-taken, will put plaintiffs injured as the result of

physician negligence in an untenable position. They will be forced to decide whether to settle

with a doctor and risk losing their negligent credentialing claim or to go to trial against both

defendants expending great resources and occupation of the court's time. Settlements arc to be

encouraged by trial courts, but it is difficult to imagine a plaintiff voluntarily settling with a

physician laiowing that the result would be the dismissal of their negligent credentialing claim

against the hospital.

Appellee anticipates that Appellant will assert that settlements will not be affected

becaLise Plaintiffs have the oppoi-tunity to request a stipulation or admission to negligence. As

discussed supra, what doctor will be willing to simply admit to negligent acts? A doctor's

livelihood is contingent upon their good-standing and reputation within their community. It is

unreasonable to expect that a doctor would admit to negligence to aid a plaintiff in her pursuit

against a hospital. Not only do they rely on their reputation for their livelihood, but they also
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need the hospital to credential them in order to gain access to practice in that hospital. It seems

illogical to expect a hospital to take too kindly to a physician admitting to negligence and

therefore opening them up to liability through a negligent credentialing claim.

Similarly, Appellant's Brief is replete with references to the hardships hospitals will

endure due to a doctor's unwillingness to aid in defending against a claim for negligent

credentialing. Again, as discussed above, not only does Dr. Humplirey continue to deny any

liability but doctors in general have an occupational and economic reason to defend against these

allegations even after settling their own claims. Appellant's argument that fairness dictates their

proposition is simply not supported by logic or the evidence.

All of this adds up to plaintiffs and doctors being placed in the indefensible position of

having little ability to settle their claims. Courts have long encouraged settlen-ient as a means of

preserving judicial economy. Appellant's proposition would relegate this proposition as an

objective of the past.

Additionally, Appellant off-handedly, without any reference to case law, asserts that a

voluntary dismissal without stipulation to negligence is an adjudication in favor of Dr.

Humphrey, thereby precluding this negligent credentialing claim. (See, Merit Brief of Appellant

at 15). However, "a dismissal without prejudice is an adjudication otherwise than on the merits."

Thomas v. Freeman (1997), 79 Ohio St.3d 221, 225 (emphasis in original). Appellant's own

statement of facts establishes that Ms. Schelling voluntarily dismissed her suit against Dr.

Humphrey. (See, Merit Brief of Appellant at 3). Using Appellant's own facts, it is clear that

their attempt to create an adjudication on the merits is completely without substantiation.

Ms. Schelling is exactly the type of plaintiff the tort of negligent credentialing is designed

to protect. As discussed, Dr. Humphrey filed for bankruptcy while this case was pending. Ms.
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Schelling was faced with the decision to settle with the trustee of the bankruptcy estate for a

minimal sum or collect nothing. Ms. Schelling liad no choice but to settle her claim against Dr.

Hun-iphrey or get nothing when his estate was distributed. Barring Ms. Schelling's claim simply

because she settled with Dr. Humphrey without being able to procure a stipulation to negligence

is simply not what the tort of negligent credentialing was created to accomplish. Ample

evidence pertaining to Dr. Humphrey's criminal tendencies and fragile mental state has been

verified as part of the record in this case. The Sixth District Court of Appeals remanded this case

to the trial court for an adjudication on the merits as to whether Appellant negligently

credentialed Dr. Humphrey in light of this evidence. In the interest of faimess, this Court must

not be wiled away by Appellant's attempt to distract from the real purpose behind the tort of

negligent credentialing. There is an independent duty "imposed upon hospitals to grant and

continue staff privileges only to coinpetent physicians... owed directly to those admitted to the

hospital." Browning, 66 Ohio St.3d at 555 (emphasis in original). Appellant's proposition of

law is equivalent to the complete and utter abolition of this precedent.

Appellant has painted a picture which depicts a hospital suddenly becoming an insurer

for the acts of all physicians. (See, Merit Brief of Appellant at 9). However, the language in

Albaiii clearly depicts a much different analysis, one which requires a trial court to look at the

merits of the negligent credentialing claim separate from the medical malpractice claim.

A physician's negligence does not automatically mean that the hospital is
liable, and does not raise a presumption that the hospital was negligent in granting
the physician staff privileges. ***[Olnce a competent and careful physician has
been granted staff privileges, the hospital will not thereafter be liable unless it had
reason to lulow that the act of malpractice would most lilcely take place. That is,
where a previously competent physician with staff privileges develops a pattern of
incompetence which the hospital should become aware of tliroue,h itspeer review
process, the hospital must stand ready to answer for its retention of such
physician.
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Albain, 50 Ohio St.3d at 258-59 (emphasis added).

Ms. Schelling is not proposing a dramatic change in Ohio law. Appellee simply wishes

for trial courts to enforce the law as delineated by Albaiii, Browning and their progeny. That is,

examine the merits of each negligent credentialing claim regardless of whether the physician is

still a named defendant to the lawsuit. This all starts with determining whether that doctor was

negligent. This is a prime example of a case within a case and no matter what Appellant

contends it is not novel to Ohio law. If a determination is made on the merits that a physician's

actions were not below the requisite level of care owed, then a negligent credentialing claim

cannot succeed. These are not the facts before this Court. Dr. Humphrey was voluntarily

dismissed without prejudice and, as such, the issue of his negligence remains to be litigated as

part of Ms. Schelling's claim against the hospital for negligent credentialing.

CONCLUSION

Hospitals are the gatekeepers to the well-being of patients within their walls. If hospitals

are allowed to hide behind a futile negligent credentialing claim, which would be the result of

Appellant's proposition of law, they will use it as an impenetrable shield against any liability for

its decisions. Patients will be placed in greater danger because there will be no oversight to

ensure hospitals fulfill their duty to their patients.

It has been Oliio law for well over a decade that hospitals owe a duty to its patients to

only credential competent physicians. This duty is legally and factually distinct from the

underlying medical malpractice claim. As such, the allegedly negligent physician is not required

to be a named defendant. Therefore, if the circumstances dictate, a plaintiff will be required to

prove both that their injuries were caused by a physician's negligence and she would not have

been injured but for the hospital's own independent negligence. The merits of a medical
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malpractice claim must be examined, but this determination does not need to be made before a

court can entertain a negligent credentialing claim altogether.

Fairness and this Court's interest in judicial economy and the settlement of claiins

dictates such a holding. Case law across the nation and within Ohio, supports this proposition.

In fact, as seen, Appellant was unable to provide a snigle negligent credentialing case in which a

court has refused to hear a claim against the hospital without a prior finding or adjudication on

the merits as to the physician's negligence.

When a patient enters a hospital, she does so blindly. She must have faith that the

hospital has fulfilled its duty to credential only competent physicians. Patients cannot check

references, job histories, training and education. They have blind faith that the hospital has

exercised reasonable care when granting credentials and privileges to physicians who practice

medicine at their hospital. To hold that a prior adjudication is necessary before a patient has

stated a claim for which relief can be granted is the equivalent to the abolition of this highly

iniportant tort.

Appellee Loretta Schelling respectfully requests that this Court affirm the Sixth District

Court of Appeals and find that negligent credentialing is a separate and distinct tort from a claim

for medical malpractice, thereby allowing this claim to go forward without a prior adjudication

as to Dr. Humphr-ey's negligence.

Williarhs I}1SClirk Tusclnnan Co., L.P.A.

d M. Tuschrnan (0074534)
Attorney for Appellant
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West?aw.
Not Reported in N.E.2d

Not Reported in N.E.2d, 1996 WL 263239 (Ohio App. 4 Dist.)

(Cite as: Not Reported in N.E.2d, 1996 WL 263239 (Ohio App. 4 Dist.))

^
Dicks v. U.S. Health Corp. of Southern Ohio

Ohio App. 4 Dist., I996.

Only the Westlaw citation is currently available.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio, Fourth District, Scioto
County.

Pamela DICKS, et al. Plaintiffs-Appellants,
v.

U.S. HEALTH CORPORATION

No. 95 CA 2350.

May 10, 1996.

COUNSEL FOR APPELLANT: .luhn !<. Fitch, 199

South Fifth Street, Suite 400, Columbus, Ohio
43215-5299
ATTORNEY FOR APPELLEE: Rnbcrl F. Dc.er,

Bannon, Howland & Dever, 325 Masonic Building,

P.O. Box 1384, Portsmouth, Ohio 45662

DECISION AND JUDGMENT ENTRY

^,I;rl.;:,, P.J.

*1 This is an appeal from a summary judgment
entered by the Scioto County Common Pleas Court

against Pamela Dicks and her husband, plaintiffs

below and appellants herein, and in favor of U.S.

Health Corporation of Southern Ohio, defendant

below and appellee herein.

Appellant assigns the following errors:

FIRST ASSIGNMENT OF ERROR:

"THE TRIAL COURT ERRED IN GRANTING

SUMMARY JUDGMENT TO APPELLEE AND

IN DISMISSING APPELLANTS' NEGLIGENT

CREDENTIALING CLAIM ON THE BASIS OF

NRl)b:\1•At; 1' !al ltT i I9o31. 66 0I-Il0 S131)

^,!-! SINCE THE TRIAL COURT REJECTED

Page 1

THE MAJORITY OPINION IN BROWNING, IG-
NORED R.C. S1=:CTIO'y 2307.32(F)f I) , AND IM-
PROPERLY RELIED UPON A DISSENTING
OPINION IN BROWNING AS A BASIS FOR ITS
DISMISSAL OF APPELLANTS' NEGLIGENT
CREDENTIALING CLAIM."

SECOND ASSIGNMENT OF ERROR:

"THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT TO THE APPELLEE
AND IN DISMISSING APPELLANTS' NEGLI-
GENCE CLAIM BASED UPON THE DOCTRINE
OF RESPONDEAT SUPERIOR, SINCE THE
CLAIM WAS PROPERLY AND TIMELY FILED,
IN APPELLANTS' ORIGINAL SUIT, AND THE
R.C:. SECTION 230519 WAS PROPERLY IN-
VOKED TO EXTEND THE STATUTE OF LIM-
ITATIONS."

In her brief on appeal, appellant recites facts that

we describe in this paragraph and in the following

three paragraphs. On June 3, 1991, Dr. Shabbir

Haider removed appellant's gallbladder at appellee's

hospital. Dr. Haider removed the gallbladder by a

new surgical procedure known as lapxroscopic

cholccyslcclorny.

Appellee did not require Dr. Haider to have experi-

ence with laparoscopic cholccystccloniv before per-

forming the procedure. Dr. Haider performed his

first laporoscopic cholccystcclonw on Emily Brad-

shaw in September 1990. During the procedure, Dr.

Haider punctured Bradshaw's common bile duct.

Bradshaw died as a result.

Appellant notes that sixteen days after Dr. Haider

performed the laparoscupic cholecystcetomy on

her, she was admitted to Ohio State University Hos-

pital. On June 20, 1991, Dr. Michael Townsend

performed surgery on appellant and reported in per-

tinent part as follows:

"After careful dissection down to what would be
the neck of the gallbladder, we discovered a large

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.



Not Reported in N.E.2d
Not Reported in N.E.2d, 1996 WL 263239 (Ohio App. 4 Dist.)

(Cite as: Not Reported in N.E.2d, 1996 WL 263239 (Ohio App. 4 Dist.))

number of hemoclips in the region of what we felt
would be the common hepatic duct. We then began

removing these clips one at a time as we attempted

to visualize the anatomy. The area was suctioned
dry and any possible ductal structures were ex-

amined for bile production. We eventually identi-

fied two openings with bile production, each one 3
mm and perhaps 4 mm maximum on the right side,

which we felt were the right and left hepatic ducts.

These were probed with a lacrimal probe and were

found to extend into the liver as expected, verifying
that they were indeed hepatic ducts. It was clear at

this point that there was a large amount of destmc-
tion of the common hepatic duct and that these

were the remaining ductal structures."

During a deposition, Dr. Haider testiHed that he be-

lieved he placed aingicnl clip over appellant's
common bile duct. Dr. Haider also testified that it
was not the standard of care to clip the common
bile ducts.

*2 On January 30, 1992, appellant filed a malprac-
tice action against Dr. Haider and his corporation.

On November 12, 1992, after giving appellee notice
pursuant to C. ii.l IM ), appellant filed an ac-

tion against appellee. On May 17, 1993, the trial

court consolidated the two actions. On August 9,
1993, appellant filed a second amended complaint

in the consolidated action. The second amended

complaint stated in pertinent part as follows:

"7. Plaintiffs further state that the hospital, acting

by and through its employees, agents and staff

physician committees, was negligent and fell below

the standard of care in tltat:

(a) it granted privileges to Dr. Haider to perform

the iup.rosr,,pw chnisvsiccn;my, and he was inad-

equately trained and incompetent to perform said

surgery;

(b) continued, and/or failed to revoke, Dr. Haider's

privileges to perform the laparo;cupic cholecysrco-

umm;and

(c) was otherwise negligent."

Page 2

(Emphasis added.)

On November 3, 1993, appellant voluntarily dis-

missed the claims against appellee pursuant to

C'k.R. 4I. On November 9, 1993, appellant settled

her claims against Dr. Haider and his corporation

for $150,000. The release specified that it did not

release "any other person, firm or corporation."

Appellee disagrees with the statement of facts in

appellant's brief. Appellee, however, contends that

the facts are not at issue in this appeal.

The record transmitted on appeal reveals that appel-

lant commenced the instant action against appellee

on October 18, 1994. In the complaint, appellant al-

leged that appellee is liable for Dr. Haider's negli-

gence under the doctrine of respondeat superior.

Appellant further alleged that appellee was negli-

gent in granting privileges to Dr. Haider to perfdrm

the laparoscopic cholccvstectomy when he was in-

adequately trained to perform that procedure, and

was negligent in continuing and/or failing to revoke

those privileges. F N I

FNi. In Alhain c. Flmeer Ilu.cpilal I 1990)..

if) Ohio St.3cl 2i1-55' VlG.2d 1038_ para-

graph two of the syllabus, the court de-

scribed the negligent credentialing cause of

action as follows:

"In regard to staff privileges, a hospital

has a direct duty to grant and to continue
such privileges only to competent physi-

cians. A hospital is not an insurer of the

skills of private physicians to whom staff
privileges have been granted. In order to

recover for a breach of this duty, a

plaintiff injured by the negligence of a

staff physician must demonstrate that but
for the lack of care in the selection or re-

tention of the physician, the physician
would not have been granted staff priv-

ileges, and the plaintiff would not have

© 2008 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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Not Reported in N.E.2d, 1996 WL 263239 (Ohio App. 4 Dist.)

(Cite as: Not Reported in N.E.2d, 1996 WL 263239 (Ohio App. 4 Dist.))

been injured."

On October 27, 1994, appellee filed a"motion to

dismiss or in the alternative motion for summary

judgment." In an attached memorandum, appellee

stated that: ( 1) the complaint fails to state a claim

upon which relief can be granted; (2) appellant

failed to join a necessary party, Dr. Haider, to this

action; and (3) the original action against appellee

did not include a respondeat superior claim and

thus R.C. 2105.' 4, the savings statute, does not ex-

tend the statute of litnitations with respect to appel-

lant's respondeat superior claim against appellee.

With respect to the negligent credentialing claim,

appellee argued that because appellant had released

Dr. Haider from liability, appellant will be unable

to prove Dr. Haider was negligent and thus will be

unable to prove that appellee negligently creden-

tialed Dr. Haider. Appellee acknowledged that

Ifro,,ni.t^ : lirnr ! 199.ii_ 66 Ohio SL±d 544, 613

N.L 'd e0i certiorari denied sub nom..Si. Eli=rrbryli

d1,,fL ('lr_ , 2rnnvin; 0994). jlll U.S. 1I11, 114

S.CL It13d 127 L.Pd.2J 3751 held that negligent

credentialing is a claim separate and distinct from a

medical malpractice claim, but appellee quoted the

dissenting portion of Chief Justice Moyer's concur-

ring and dissenting opinion for the proposition that

the underlying malpractice claim must be proven

before the plaintiff can recover damages against the

hospital for negligent credentialing. We note that

appellee erroneously characterized Justice Moyers

opinion as a concurring opinion.

*3 On November 29, 1994, appellant filed a

memorandum contra appellee's "motion to dismiss

or in the alternative tnotion for summary judg-

ment." In the memorandum contra, appellant ar-
gued that under the current liberal rules of pleading,
the second atnended complaint in the prior action

sufficiently alleged that appellee is liable for Dr.
Haider's medical malpractice under the doctrine of
respondeat superior. Appellant further argued that

because the majority opinion in Browning held that

a negligent credentialing claim against a hospital is

"factually and legally severable and distinct" from

Page 3

a medical malpractice claim against the hospital's

doctor, appellant may bring an action against ap-

pellee without Dr. Haider being present in the ac-

tion. Lastly, appellant argued that pursuant to R.(:.

H,07.32(F)( I) , the release of one tortfeasor does

not release another tortfeasor who is liable for the

same injury.

On December 6, 1994, appellee frled a reply brief.

In the reply, appellee argued that appellant's argu-

ments on the facts are premature. Appellee asserted

that its motion is not based upon the facts, but

rather upon legal issues including the statute of lim-

itations, the savings statute, and the elements of the
tort of negligent credentialing. Appellee once again

emphasized that before a plaintiff can recover
against a hospital for negligent credentialing, the
plaintiff must prove that the credentialed doctor

committed malpractice.

On March 28, 1995, the trial court entered judg-

ment in pertinent part as follows:

"The Court finds that the Plaintiff herein originally

brought this suit against defendant Shabbir Haider,

M.D., Shabbir Haider, M.D., Inc. and U.S. Health

Corporation of Southern Ohio d/b/a Southern Ohio
Medical Center (SOMC) in case number 92-CI-425

filed in this Court. * * *

* * *

This Court finds that on the face of the complaint

the [statute] of limitations has run concetning the

claim against SOMC based on the doctrine of re-

spondeat superior and since it was not in the origin-

al suit summary judgment should be granted. This

Court finds that the plaintiffs' attempt to refile the

within claim on negligent credentialing should also

be dismissed pursuant to Erm+rmr^ r,. 131ut (1991),
66 Ohio St.3d 54a. and for reasons (sic ) and that

the Court further finds that sutnmary judgment is

proper in the within cause."

Appellant filed a timely notice of appeal from the

trial court's March 28, 1995 judgment entry.
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I

In her first assignment of error, appellant contends

the trial court erred by granting summary judgment
to appellee on the negligent credentialing claim.

Appellant raises two arguments in support of this

assignment of error.

First, appellant argues that although the dissenting

portion of Justice Moyer's concurring and dissent-

ing opinion in firmrninr; c. Iiurr (1993). 66 Ohio

S!.irl S+W. r>I? \t..-'u 993 certiorari denied sub

nom. St. Elizabeth Med. Ctr. v Browning (1994),
510 U.S. ,! 11 ';.(t. Il)54, 137 1.F;d.2d 3,75, sup-

ports the trial court's summary jndgment on the

negligent credentialing claim, the majority opinion

in Browning does not, In Browning, the court ad-

dressed the narrow issue of whether a negligent cre-

dentialing claim falls under the one-year medical

malpractice statute of limitations, R_C.

I ; B A I ), or the two-year general negligence

bodily injury statute of limitations, R.C. 33(I5.10.

The Browning court, when deciding that negligent
credentialing claims fall under the latter statute,
wrote in pertinent part as follows:

*4 "While the acts or omissions of a hospital in

granting and/or continuing staff privileges to an in-

competent physician may ultimately lead to an act

of medical malpractice by the incompetent physi-
cian, the physician's ultimate act of medical mal-

practice is factually and legally severable and dis-

tinct from the hospital's acts or omissions in negli-

gently credentialing him or her with staff member-

ship or professional privileges."

(Emphasis added.)

GL, r'6 Uitia vld :u 357_ 613 N.t_.2d at I001,

Thus, the Browning court emphasized the physi-

cian's malpractice is factually and legally severable

from the hospital's negligent credentialing of the

physician. Appellant argues that because the two

claims are legally severable, the fact that he has

settled the medical malpractice claim does preclude

the negligent credentialing claim.

Page 4

Appellee, in response, argues that in order to suc-

ceed on the negligent credentialing claim, appellant

must prove that Dr. Haider committed medical mal-

practice. Appellee cites from the majority opinion

in Browning in pertinent part as follows:

"The theory of hospital liability at issue in these
cases was discussed at some length in 1lhrrln r

F7ovrer- Nr,ep. (1990). 50 Ohio St.3d 151, 2?7-260_

553 N.G._d 038, I044-1047. InAlbain, paragraph
two of the syllabus, this court held that:

'In regard to staff privileges, a hospital has a direct
duty to grant and to continue such privileges only
to competent physicians. * * * In order to recover
for a breach of this duty, a plaintiff injured by the

negligence of a staff physician must demonstrate
that but for the lack of care in the selection or reten-
tion of the physician, the physician would not have
been granted staff privileges, and the plaintiff
would not have been injured.' "

(Emphasis added.)

Id., 60 Ohio St.3d at 555, 613 N.(:.2d at 1002. Ap-

pellee argues that in order to prove Dr. Haider com-
mitted medical malpractice, appellant must join Dr.
Haider in the lawsuit. Appellee further argues that
because appellant's settlement with Dr. Haider pre-
cludes her from bringing a medical malpractice
claim against him, appellant will be unable to prove
her negligent credentialing claim.

We agree with appellant that the negligent creden-

tialing claim is "factually and legally severable and

distinct" from the medical malpractice claim.

!im+ning, suprrr, 66 Ohio St..iti at 557. 0I3 N.17'd

q t 1004. Although appellant, in order to collect

damages for negligent credentialing, must prove

that she suffered injury at the hands of a negligently

credentialed doctor, appellant need not join the doc-

tor in the lawsuit against the hospital. Appellant

may prove the negligence of the doctor without the

doctor being present in the action. Indeed, in

Browning, one of the two doctors was not present

during the resolution of the negligent credentialing
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cause of action.' -

I\i2 At footnote 10, the Browning court

noted that "the malpractice of Dr. Burt has

been established in both cases by virtue of

the default judgments entered against him
+«+ +

In her second argument under this assignment of er-
ror, appellant contends that the trial court, when
granting appellee's motion for summary judgment,

ignored 12.C ^. 307.;2(11(1). The statute provides in

pertinent part as follows:

*5 (F) When a release or a covenant not to sue or

not to enforce judgment is given in good faith to

one or two or more persons liable in tort for the

same injury or loss to person or property or the

same wrongful death, the following apply:

(1) The release or covenant does not discharge any

of the other tortfeasors from liability for injury,
loss, or wrongful death unless its terms otherwise

provide, but it reduces the claim against the other

tortfeasors to the extent of any amount stipulated by
the release or the covenant, or in the amount of the

consideration paid for it, whichever is the greater;

(2) The release or covenant discharges the tortfeas-

or to whom it is given from all liability for contri-

bution to any other tortfeasor.

In hul:rivric's, brc ( 1991). 68 Ohio

\.R"2d 301. 303. the court

wrote that although under common law the release

of one joint tortfeasor operated to release all joint

tortfeasors, It.(".. ?;U^. ^ I and 230 -1.;2 has changed

the common law. See, also, I)irksnn e Vorvr/va

(19"''41. -'1 Ohi^-, App.3d 10. II. 786 N.P..2d I11.

I'. A release of one joint tortfeasor no longer op-
erates to release all joint tortfeasors.

We agree with appellant that both appellee and Dr.

Haider can be held liable for her injuries, and there-

fore they are joint tortfeasors. We note that in ZRr,-

i^r,. yF'cudrll'au?n^.Serci,-f.c.lnc. (1993).fi7Ohio

tii,}d 10" I R. r, l ?d 1012. I 030. the court re-
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cognized that there does not have to be a determina-
tion of liability for a settling defendant to be con-
sidered a tortfeasor within the meaning of R.C.

1307.12. Thus, pursuant to R.C. 2;07.32(P)(I ), the

release of Dr. Haider does not discharge appellee
from liability. We additionally note that the release
of Dr. Haider specifically stated that it did not dis-
charge appellee from liability.

Summary judgment is appropriate when the movant

demonstrates: ( 1) there is no genuine issue of ma-

terial fact; (2) the moving party is entitled to judg-

ment as a matter of law; and (3) reasonable minds
can come to but one conclusion, and that conclu-
sion is adverse to the party against whom the mo-
tion for summary judgment is made, said party be-
ing entitled to have the evidence construed most

strongly in his favor. Tmmrr r. Tmwcr (1993)7 67
Ohio Sl.3d 337_ 139-340, 61'1 N.G_2d 1 121, 1126_

Bnslic+". Cnriner (1988), 37 Ohio St.3d 144, (4I6,

524 N,E.2d 881. 884; Htules.e r. 66i1/rs Dci} GY'are_

hoa.ring Cn. (1978), 54 Oltio St.2d 64, 66. 375

N.G.2d 46. 47. The moving party bears the burden
of proving no genuine issue of material fact exists.
Nlils^lj'v. bi"'hceler (1(M), 38 Ohio St.3cl 112, 115.

526 N.['..2d 798. 801.

When reviewing a summary judgment, an appellate

court must independently review the record to de-

termine if summary judgment was appropriate. An

appellate court need not defer to the trial court's de-

cision in summary judgment cases. See, d:lorclveud

c. Conlei (1991). 75 Ohia App.3d 409. 599 \.13.Fd

786.

*6 In the case sub judice, we have reviewed the ap-

plicable law and find that the trial court incorrectly

decided the motion. Thus, we reverse the trial
court's summary judgment and remand this case for

further proceedings consistent with this opinion.

Accordingly, based upon the foregoing reasons, we

sustain appellant's first assignment of error.

II
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In her second assignment of enor, appellant asserts
that the trial court erred by granting summary judg-
ment to appellee on the respondeat superior claim.
In support of this assignment of error, appellant ar-
gues that the respondeat superior claitn was in-
cluded in the first action and thus the R.C. 2305 19

savings statute extended by one year the statute of
limitations time period for bringing that claim. Ap-
pellee, in response, argues that the respondeat su-
perior action was not included in the first action,
and thus the RC ,.'su?.i9 savings statute does not
extend the statute of limitations time period for
bringing that claim.

Rt.'.. J;05. 19 provides in pertinent part as follows:

In an action commenced * * * if the plaintiff fails

otherwise than upon the merits, and the time limited

(sic ) for the commencement of that action at the

date of * * * failure has expired, the plaintiff * * *
may commence a new action within one year after

such date. * * *

We note that on November 3, 1993, appellant vol-
untarily dismissed her claims against appellee from
the first action. Appellant commenced the instant
action against appellee on October 18, 1994, within
the H.C:_ .'_^M3. 9 one-year statute of limitations ex-

tension period.

In C,rrrirr r_ C'nrrrpmnicc. /n (Feh_ 2^

unrepor-

ted, the court noted that when resolving R.C
' u.)> !-) questions, we must determine whether the
complaint in the first complaint gave the defendant
fair notice of the claims in the second complaint.
The Carrier court wrote in pertinent part as fol-

lows:

"**" The question to answer when determining
whether the allegations of an amended petition re-
late back to the original petition is whether the facts
alleged in the first complaint fairly apprised de-
fendant of the claims in the amended complaint. * *

Page 6

The "fairly apprised" test described in Carrier

matches the "fair notice" test enunciated by courts

interpreting (:iv.R. 8(A). Under the Ohio Rules of
Civil Procedure, plaintiffs need no longer follow
technical rules of pleading. Civ.R. S(A) provides

that a complaint shall set forth "a short and plain
statement of the claim showing that the party is en-
titled to relief."

In rtdnrri.e v. Ch,ildrorv'e' tlnapiJal hledicul C'ertler

(1991 ). T, Ohin App.3d 437. ^97 NC?d 1110, al-

though the plaintiff alleged that her injury resulted

from the negligence of the defendant hospital and

its agents, the plaintiff failed to plead all the ele-

ments of a claim pursuant to the doctrine of respon-

deat superior. The court, citing Civ.R. 8(Al and the

principle that pleadings must be liberally constmed,

held that the complaint sufficiently alleged a cause

of action under the doctrine of respondeat superior.

The court wrote in pertinent part as follows:

*7 " * * * The plaintiffs, in alleging in their com-

plaint that Melissa Morris's injury resulted from

negligent conduct on the part of the `defendants and

their agents,' did not plead with specificity the ele-

ments of a claim sounding in respondcat superior.

However, `cause-of-action' pleading, in which the

plaintiff is required to allege the existence of the re-

spective elements of the theory of recovery upon

which he relies, was abandoned by the adoption in

1970 of the Ohio Rules of Civil Procedure. Panclrrr

r.. (:rncher (198.'.): 3 Ohiu App.3d 79. 455 N.G.2d

1.'>d4 --- *

* * * C'iv.R. S(;^) thus introduces the concept of

'claim-for-relief or 'notice' pleading, which serves

'to simplify pleadings to a "short and plain state-

ment of the claim" and to simplify statements of re-

lief demanded * * * to the end that the adverse

party will receive fair notice of the claim and an op-

portunity to prepare his response thereto.' Fnrirhrr.

r<rpru, at 83. 4^5 N.G.2d uI 1318. Civ.N. 8(F) re-

quires that pleadings be 'construed as to do sub-

stantial justice,' and to that end, pleadings must be

construed liberally to serve the substantial merits of

the aeflon. t9cDnnulcl r. Bmrnnrd ( 19S?). I Ohio
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Si.;d s5, 4.3v N1:?dllrl: see, also, Civ.R I(f3). *
r*..

/d. '3 f)hio A.1,1,3d nt 442-4=43, .^97 N.E.2d ot

I I!,. The Morris court quoted with approval from
& i^Iillci: Fcdcr.a 1'rccticc &, Procedi.irc

('^^;!;,ly<,o7.,n I1I6,inpertinent

part as follows:

" * * * [T]he complaint * * * need not state with
precision all elements that give rise to a legal basis
for recovery as long as fair notice of the nature of
the action is provided. However, the complaint
must contain either direct allegations on every ma-
terial point necessary to sustain a recovery on any
legal theory, even though it may not be the theory
suggested or intended by the pleader, or contain al-
legations from which an inference fairly may be
drawn that evidence on these material points will be
introduced at trial."

We find that although appellant's second amended

complaint in the first action did not state with spe-

cificity all the elements of a claim sounding in re-

spondeat superior, that complaint gave appellee fair

notice of appellant's respondeat superior claim

against appellee. The second ainended complaint,
after alleging that Dr. Haider committed medical

malpractice against appellant at appellee's hospital,
alleged that appellee, "acting by and through its

employees, agents and staff physician committces,"
was "negligent and fell below the standard of care"

with respect to Dr. Haider's credentials and "was

otherwise negligent." A reasonable attorney reading

the second amended complaint could easily con-

clude that the "other negligence" included negli-

gence under the doctrine of respondeat superior.

In conclusion, we find that both the first action and

the case sub judice involve a claim against appellee
sounding in respondeat superior. Therefore, we find
that R(..'_:0%19 gave appellant one year frotn the
time she dismissed appellee from the first action to
file her respondeat superior claim against appellee
in the case sub judice.

*8 Accordingly, based upon the foregoing reasons,
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we sustain appellant's second assignment of error.

JUDGMENT REVERSED AND CAUSE RE-

MANDED FOR FURTHER PROCEEDINGS CON-

SISTENT WITH THIS OPINION.

JUDGMENT ENTRY

It is ordered that the judgment be reversed and

cause remanded for further proceedings consistent
with our opinion. It is further ordered that appel-

lants recover of appellee costs herein taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this
Court directing the Scioto County Common Pleas

Court to carry this judgment into execution.

Any stay previously granted by this Court is hereby

terminated as of the date of this Entry.

A certified copy of this entry shall constitute the

mandate pursuant to Rule 17 ur rhe- l2ulcs of Appel-

Izle Proccdurc. Exceptions.

STHPHF^NSON and KLfNE, JJ., concur in judg-

ment & opinion.

NOTICE TO COUNSEL

Pursuant to Local Rule No. 12, this document con-

stitutes a final judgment entry and the time period

for further appeal commences from the date of fil-

ing with the clerk.

Ohio App. 4 Dist.,1996.
Dicks v. U.S. Health Corp. of Southern Ohio

Not Reported in N.E.2d, 1996 WL 263239 (Ohio

App. 4 Dist.)

END OF DOCUMENT
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P
Davis v. Immediate Medical Services, Inc.
Ohio App. 5 Dist.,1995.
Only the Westlaw citation is currently available.

CHECK OHIO SUPREME COURT RULES FOR

REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.

Court of Appeals of Ohio, Fifth District, Stark

County.
Evelyn DAVIS, Administratrix of the Estate of Al-

bert Davis Plaintiff-Appellant,

V.

IMMEDIATE MEDICAL SERVICES, INC., et al.,

Defendants-Appe I lees.
No. 94 CA 0253.

Dec. 12, 1995.

Civil appeals from the Court of Cotntnon Pleas.

t.cc !=.. 11Inka^, Cliriaupher M. Hury n, Canton, OH.

^Aark D. Fristirc, Canton, OH.

II.. S111a!I, R. htark .loncs, Cleveland, OH.

CiNr: A. f^dn^:•, ',I;irlcnc C. Gchuuer, Canton, OH.

luhn •\, tii m,,n, lohn S. 1'olito, Cleveland, OH.

C;wI ^ , P. J.

*1 On April 26, 1991, Albert Davis died as a result

of a ruptun:d zppcndi;. On November 9, 1992, ap-

pellant, Evelyn Davis, Administratrix of the Estate

of Albert Davis, filed a wrongful death and medical

malpractice action against appellees Immediate
Medical Services, Inc. (hereinafter "IMS"), Barbara

Guarnieri, M.D., E.M. Care of Alliance, Inc.

(hereinafter "E.M. Care"), William Eichner, M.D.

and Alliance Community Hospital (hereinafter

"Hospital").

Appellant also filed her complaint against Geno

Serri, M.D., Andres Lao and Edward Mitchell, all
of whom were dismissed from the case with preju-

dice and therefore are not a part of this appeal.

On April 23, 1993, appellant filed a first amended
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complaint adding appellees Alliance Immediate

Care, Inc. (hereinafter "AIC"), William H. Fie-
genschuh, M.D. and William H. Fiegenschuh,
M.D., Inc. The amended complaint alleged claims
of medical negligence and wrongful death. It also
alleged a negligent credentialing claim against ap-
pellee Hospital for granting and continuing surgical
staff privileges to appellee Fiegenschuh.

On May 17, 1994, appellee Fiegenschuh 8led a mo-
tion to bifurcate trial of the negligent credentialing
claim from the medical malpractice and wrongful
death claims. By judgment entry dated May 20,
1994, said motion was granted.

On May 19, 1994, appellant filed a default judg-

ment against appellee AIC for failure to file an an-

swer or any other responsive pleading. The trial
court denied appellant's motion for default judg-

ment on May 23, 1994, finding excusable neglect

on the part of appellee AIC in not filing a timely

answer. On same date, appellee AIC filed an an-

swer to the first amended complaint. However, the

answer was erroneously titled "Answer of Defend-

ant, Immediate Medical Care, Inc." No such corpor-
ation was a defendant in the lawsuit. Three weeks

after the answer was filed, appellant again moved
for default judgment. Appellee AIC's counsel
moved that he be allowed to substitute the correct

name. No formal ruling was made on the motions;
the trial court denied appellant's motion for default

judgment sub silentio upott entering a defense ver-

dict for appellee AIC.

On May 20, 1994, appellant entered into a partial

settlement and agreement (hereinafter "Mary Carter

agreement") not to execute with Dr. Serri and ap-

pellees Eichner, E.M. Care and Hospital which
provided, in part, Dr. Daniel Guyton, an expert wit-

ness identified on behalf of appellees Eichner and
E.M. Care, would testify at trial in accordance with

his written report that appellee Fiegenschuh viol-

ated the applicable standard of care and proxim-
ately caused the decedent's death. The agreement
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also provided appellant waived any right to collect

in excess of $24,900 from appellee Eichner if a ver-

dict was rendered against him over said amount.

The agreement specified if a verdict was entered

against Dr. Serri and/or appellees E.M. Care or
Hospital over $487,500, it would be considered

null, void and unenforceable.

*2 A jury trial commenced on May 23, 1994. On

June 13, 1994, the jury returned a verdict in favor

of appellant and against appellee Eichner in the

amount of $643,000. The jury found in favor of the

remaining appellees. On June 16, 1994, the trial

court entered judgment consistent with the jury's

verdict.

On July 7, 1994, appellee Hospital filed a motion
for suminary judgment on the bifurcated negligent
credentialing claim. On July 15, 1994, appellant

filed a notice of appeal from the June 16, 1994

judgment entry. On August 8, 1994, the trial court

granted summary judgment in favor of appellee

Hospital on appellant's negligent credentialing

claitn. On August 17, 1994, this court dismissed ap-

pellant's appeal for lack of a final appealable order.
Thereafter, appellant filed a second notice of appeal

from the June 16, 1994 judgment entry on August
30, 1994. On November 4, 1994, appellee Eichner

filed a motion to enforce the settlement agreement.

By judgment entry dated December 16, 1994, the

trial court delayed ruling on said motion pending

appeal. This inatter is now before this court for con-

sideration.

Assignments of Error are as follows:

THE TRIAL COURT ERRED BY DENYING
APPELLANT'S MOTION FOR DEFAULT

JUDGMENT AGAINST APPELLEE ALLI-
ANCE IMMEDIATE CARE, INC., EVEN

THOUGH SAID APPELLEE NEVER FILED

ANY ANSWER OR OTHER RESPONSIVE

PLEADING IN THE TRIAL COURT.

II
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THE TRIAL COURT ERRED BY EXCLUDING

PROBATIVE, RELEVANT EVIDENCE RE-

LATING TO THE COMMONALITY OF IN-

SURANCE, BUSINESS, AND CONTRACTU-
AL INTERESTS BETWEEN THE APPELLEES

AND THEIR EXPERT WITNESSES, AND

BETWEEN THE APPELLEES THEMSELVES.

III

THE TRIAL COURT ERRED DISREGARDING

THE FACT THAT THE APPELLEES' IN-

TERESTS WERE ESSENTIALLY THE SAME

AND BY GRANTING TO THE APPELLEES

COLLECTIVELY TWICE THE AMOUNT OF

PEREMPTORY CHALLENGES GRANTED TO

THE APPELLANT.

IV

THE TRIAL COURT ERRED BY PREVENT-

ING THE APPELLANT FROM CHALLEN-

GING THE CREDIBILITY OF APPELLEE FIE-
GENSCHUH'S OPINIONS AND TESTIMONY

WITH EVIDENCE OF ALCOHOL ABUSE,

CONTINUING TREATMENT FOR ALCOHOL-
ISM, AND SURGICAL STAFF PRIVILEGE

REVOCATION.

V

THE TRIAL COURT ERRED BY BIFURCAT-

ING THE APPELLANT'S CLAIMS SO AS TO

TRY THE ISSUE OF MEDICAL NEGLIGENCE

BEFORE THE ISSUE OF NEGLIGENT CRE-

DENTIALING.

VI

THE TRIAL COURT ERRED IN SUBMITTING

INCORRECT AND MISLEADING INSTRUC-

TIONS TO THE JURY RELATING TO THE
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STANDARD OF CARE FOR APPELLEE IM-

MEDIATE MEDICAL SERVICES, INC. AND

APPELLEE GUARNIERI.

I

Appellant claims the trial court erred in failing to

grant her motion for default judgment for failure to

file an answer or other responsive pleading against

appellee AIC. Appellant perfected her motion for

default in a motion for directed verdict, by object-

ing to the verdict form for appellee AIC and in her
motion for judginent notwithstanding the verdict.

All of these motions and objections were overruled

by the trial court.

Appellee AIC was not named as a party defendant

until the amended complaint filed on April 23,

1993. Appellee AIC's counsel claimed he failed to

receive notice of said complaint. In the original
complaint, appellee Guarnieri, an eniployee of ap-

pellee AIC, was served and did timely answer. The

theory of liability against AIC was the negligence

of appellee Guarnieri and therefore respondeat su-

perior. At trial, appellee AIC's counsel also repres-

ented appellee Guamieri.

*3 On May 19, 1994, appellant applied for default
judgment against appellee AIC and brought the
matter to the trial court's attention. Appellee AIC's

counsel offered to testify concenring the issue of
excusable neglect under Ci,.I2. 60(13), and presum-
ably the other requirements of said rule. The trial

court granted leave to f3le an answer. Vol. I T. at

59. An answcr was filed on May 23, 1994, the first
day of trial, although the answer did not name ap-
pellee AIC but Immediate Medical Care, Inc., a
party not nained in the lawsuit. The answer was in
the form of a general denial.

We find AIC was clearly in default and the trial

court abused its discretion in overruling the motion

for a default judgment. As the Supreme Court noted

in .IJIHcr r. l.Inr i 19M6) 61 Ohio Si3cl 209 where a

defendant fails to comply even substantially with
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the Rules of Civil Procedure, the plaintiff who has

complied has a right to have its motion heard and

decided before the cause proceeds to trial. Miller at

214.

We conclude the trial court should have granted de-

fault judgment against AIC, rather than submitting

the issue to the jury. The subsequent fact that the

jury found in favor of appellee Guarnieri does not

"cure" the error, but may be pertinent to a sub-

sequent (-'iv R. 60113) motion.

The first assignment of error is sustained.

II

Appellant's second Assignment of Error attacks the

trial court's mling on two evidentiary issues. First,

slte cites us to Fdc r. .AZr(zrm .Sbwb Oh-(it7n. Imr.

(1't94), 71 Ohio St.=d 124, decided after this case

was tried. Appellant claims the trial court unlaw-

fully limited her cross-examination of an expert,

Dr. Bruce Janiak. Secondly, appellant claims the

trial court erred in denying the admission of

plaintiffs exhibits 25, 28 and 39, evidence concern-

ing the interlocking corporate relations of ap-

pellees. We agree in part.

Generally, rulings on evidence are within the sound
discretion of the trial court. Srate i•. .Sagu (1987), 3 I

Ohio St.7d 173. The Supreme Court of Ohio has

held:

In a medical malpractice action, evidence of a
commonality of insurance interests between a de-
fendant and an expert witness is sufficiently pro-
bative of the expert's bias as to clearly outweigh

any potential prejudice evidence of insurance

might cause. (Evid.R.411, applied.)

Syllabus by the court.

In Ede, both the defendant physician and the physi-

cian testifying as a medical expert on his behalf

were insured by the same insurance company,

Physicians' Mutual Insurance (PIE). Here, by con-
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trast, Dr. Janiak was called as an expert witness on

the standard of emergency medicine physicians for

appellee Guarnieri, an emergency medicine physi-

cian. Dr. Janiak was insured by PIE, but appellee

Guarnieri was not. Dr. Serri and appellees E.M.

Care and Eichner were insured by PIE. Dr. Serri

and appellee E.M. Care were emergency medicine

providers; appellee Eichner was not. Dr. Serri was

employed by E.M. Care.

The trial court ruled on this issue after conducting a
voir dire of Dr. Janiak. The ruling of the trial court
was conditional in nature. That is, if the expert test-
ified solely as to appellee Guarnieri's care and not
the care of a PIE insured, appellant could not get
into the issue of commonality of insurance interests
(Vol. VII T. at 19-20), but could develop the issue
of Dr. Janiak's attorney/client relationship with the
PIE law firm if the door was opened. Vol. VII T. at

20.

*4 Dr. Janiak was the very first defense expert to
testify and as we will address at greater length in
Assignment of Error III, antagonistic defenses were
present among the appellee doctors. Dr. Janiak test-
ified for appellee Guarnieri, an emergency medi-
cine physician and the first physician in the chain to
treat the decedent. Dr. Janiak testified as an expert
in the field of emergency medicine (Vol. VII T. at

31-47), as to appellee Guamieri's standard of care
as a board certified physician (Vol. VII T. at 33).

Ede requires the court to permit appellant to inquire

about the commonality of insurance interest among

Dr. Janiak, Dr. Serri, Dr. Eichner, and E.M. Care.

However, given the fact that Dr. Serri, a PIE in-

sured, was voluntarily dismissed with prejudice

(Notice of Voluntary Dismissal with Prejudice

dated May 25, 1995), and appellee Eichner, also a
PIE insured, was not an emergency medicine physi-

cian and was found to be totally negligent and was

assessed a $643,000 jury verdict, we find said error
to be harmless as to these two individuals:

Rule 61. Harmless error
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No error in either the admission or the exclusion
of evidence and no error or defect in any ruling

or order or in anything done or omitted by the

court or by any of the parties is ground for grant-

ing a new trial or for setting aside a verdict or for

vacating, modifying or otherwise disturbing a

judgment or order, unless refusal to take such ac-

tion appears to the court inconsistent with sub-

stantial justice. The court at every stage of the
proceeding must disregard any error or defect in

the proceeding which does not affect the substan-

tial rights of the parties.

As to appellee E.M. Care, we find given the lan-

guage of the May 20, 1994 Mary Carter agreement,

appellee E.M. Care is the only party remaining

where the hold harmless agreement does not apply:

It is agreed that Plaintiff will file a Notice of Dis-

missal dismissing Serri from the case on the con-

dition that prior to said dismissal, an appropriate

representative of EMCA stipulates that at all
times relevant to the issues in the case, Serri was

employed by EMCA and was rendering treatment

to decedent Albert Davis within the course and

scope of Serri's employment responsibilities to

EMCA, and with the further stipulation by PIE

that the dismissal of Serri will not invalidate the

insurance coverage provided by PIE to EMCA.

The inatter is reversed for new trial against appellee

E.M. Care.

Appellant's second evidentiary challenge is to the
denial of plaintiffs exhibits 25, 28 and 39. Exhibit
39 purports to establislt a contractual relationship
between appellees Hospital and E.M. Care (the
emergency room at appellee Hospital) which in-
cludes a mutual cooperation agreement in defense
of lawsuits. Vol. VIII T. at 116. The trial court
denied admission of plaintiffs exhibit 39 because it
was not in effect at the time of decedent's treat-
ment. Vol. X T. at 21-22. Plaintiffs exhibit 38,
which was in existence at the time of decedent's
treatment, was admitted. Vol. IX T. at 35; Vol. X T.

at 22. Plaintiffs exhibit 25 was a brochure of ap-
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pellee E.M. Care. The trial court ruled said exhibit

had not been properly identi5ed nor was it in exist-

ence during decedent's treatment. Vol. IX T. at

20-21. Appellant's counsel does not deny these

facts, but argues a witness agreed to what the bro-

chure said so it should have been admitted. Vol IX
T. at 19-20. Plaintiffs exhibit 28 was a contract

between Hcalth Alliance, Inc. and Dr. Reuben

Nepomuceno. Vol. IX T. at 23. Neither of these

parties were parties to the case nor witnesses. The

trial court denied admission for lack of proper

foundation. Vol. X T. at 21.

*5 As previously stated, the admission or exclusion

of evidence rests within the sound discretion of the

trial court. Sage. Absent a finding the trial court's

decision was unreasonable, arbitrary or unconscion-
able, this court will affirm the decision.

Although there was much discussion relative to the

relevancy of the exhibits (testimony on the
proffered reason [to show mutual support] was giv-

en), we concur proper identification was not made

and plaintiffs exhibit 39 came into existence after

decedent's treatment. We find no error in the trial
court's denial of admitting plaintiffs exhibits 25, 28

and 39.

Assignment of Error II is sustained in part and
denied in part.

III

Appellant claims the trial court abused its discre-

tion in granting appellees collectively six peremp-

tory challenges and appellant only three preemptory

challenges. We disagree.

Civ.R. 47tL1 governs challenges to thejury. Spe-
cifically, said rule states in addition to challenges
for cause "each party peremptorily may challenge
three jurors. If the interests of multiple litigants are
essentially the same, 'each party' shall mean 'each
side.' " A determination of whether or not the in-
terests of multiple litigants are the same is a matter
left to the discretion of the trial court. Furthermore,
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the Supreme Court of Ohio has defined "interests"
as follows:

... if the interests of the parties defendant are es-

sentially different or antagonistic, each litigant is

ordinarily deemed a party within the contempla-

tion of the statute and entitled to the full number

of peremptory challenges.

Cbrtkerc;c 1°_ rt.lerchan/.c & rLlachauies 1=ederul .S

& L. A.r.cn. (1962)_ 117 Ohin App. 351. 35i,ciled

with approval in Lel'brt v. Cunnirr _'/-;blaidmid

Reullr Co. 12 Ohio St.3d 121, I 1i.

Appellees were represented by two different law
firms and two different insurance carriers, P.I.E.

and P.I.C.O. Vol. I T. at 80-81. The one set of ap-

pellees, Eichner and E.M. Care, entered into a Mary

Carter agreement. Part of said agreement provided
that one of the two appellees would call an expert,

Dr. Guyton, who would testify Dr. Fiegenschuh

breached the standard of care as opposed to either

of them.

This agreement taken at face value substantiates the

trial court's determination of antagonistic interests

between the parties. Based on this agreement alone,

the trial court was justified in granting the six per-

emptory challenges to the two sets of appellees.

Assignment of Error III is overruled.

IV

Appellant claims the trial court itnproperly denied

her the ability to cross-examine appellee Fie-

genschuh and challenge his credibility by denying

her the opportunity to question him on his alcohol-

ism, treatment and lack of surgical privileges. We

disagree.

This matter was a subject of a motion in limine. The

trial court conditionally ruled said areas were inad-
missible since the credentialing claim had been bi-
furcated from the other claims. The trial court fur-

ther stated:
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*6 ***Initially it is the court's impression that
unless counsel present independent evidence that

the doctor was under the influence at the time of
his evaluations, that that type of information

would generally not be admissible.

If they have independent evidence of his being

under the influence or his being impaired, then

there is something to that, then the Court wants to

know about it and we will deal with it.

But no, it would not.

However, it has already come to the Court's at-

tention there will be potential issues of opening

the door.

If this gentlcman testifies to some degree and
whatever degree as an expert and his credibility
becomes the issue before the Court, then those is-

sues may well become, ah, at issue in this court

and they may be allowed in.

I'm going to suggest to counsel and everybody
here present that before we hit that spot, if the
door's apparently been or suggested it's opened,

that we do approach the bench on that and that
the Court will review that thing. And if the Court

has determined it has been, then Mr. Plakas is go-

ing to get some room and start swinging on those

issues.

That's going to be up-and I'm not going to say

what really does or doesn't open the door because

we're not at that point.

The issue is if there is foundation to show that in-

dividual was under the influence at that time and

that is why a diagnosis was missed, sure, that's

relevant. But we have to have an indication of

prior problems, but once that foundation is hit,

that opens the door and everything is up for

everyone to review. I don't know what that is go-

ing.

So the initial ruling is no, at this point there will

not be, quote, any opening statements or things
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that suggest alcoholisin until such time that it is,

that that issue becomes a relevant and independ-

ently shown situation.

Vol. I T. at 29-31.

Appellant's counsel argued said issues could be-

come relevant in many ways and that he could not

enumerate them all. Vol. I T. at 321. With that

comment, the trial court once again set forth the

procedure: if one of the issues is about to be ex-

plored, approach the bench and the trial court will

entertain arguments.

For our review, we must detennine if appellee Fie-

genschuh ever became an expert and whether the

procedure outlined by the trial court was properly

followed.

Appellant claims she followed the trial court's man-

date. Appellant argues she attempted to broach an

issue as follows:

Q.Sounds like you do a lot of hospital surgeries,

doctor?

A.Yes.

Q.And doctor, how many hospital surgeries have

you done in 1994?

MR. FRASURE: Your Honor, I object. This is re-

lated to 1993.

THE COURT: Okay

MR. FRASURE: Excuse me.1991.

MR. BANAS: 91.

MR. FRASURE: So now we're jumping to 1994.

I fail to see the relevance of this.

THE COURT: I'll sustain the objection.

Vol. IV T. at 95-96.

We find this exchange did not follow the trial

court's dictates as stated twice to counsel, nor was a
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proffer made or sidebar requested tlterefore, we

find the matter has not been perfected for appeal.

*7 Assignment of Error IV is overruled.

V

Appellant claims the trial court erred in bifurcating

appellant's claims forcing appellant to try the issue
of medical negligence before the issue of negligent

credentialing. We disagree.

C ic.l2. 4:'(!: i states as follows:

Rli I R a'. Consolidation; separate trials

(B) Separate trials. The court, after a hearing, in

furtherance of convenience or to avoid prejudice,

or when separate trials will be conducive to ex-
pedition and economy, may order a separate trial

of any claim, cross-claim, counterclaim, or third
party claim, or of any separate issue or of any

number of claims, cross-claims, counterclaims or

third-party claims, or issues, always preserving

inviolate the right to trial byjury.

The standard of review is au abuse of discretion.

1/ui./hrrr/r•r _ ASn'dtulnp/r>>9 7uinaehip lruclecc

(1970), 6a r,il,io ;1pp.?d 95. Absent a finding the

trial court's decision was unreasonable, arbitrary or

unconscionable, this court will affirm the decision.

Althougli it may be argued judicial economy dic-

tates a joint trial, the inatter sub judice did not be-

come ripe as to the issue of negligent credentialing

until and if medical negligence was found on behalf

of appellee Fiegenschuh.

As was pointed out by the trial court, the issue of

undue prejudice was present when the main thrust

of appellant's claim against appellee Hospital
centered on appellee Fiegenschuh's alleged alcohol

abuse. Why raise the spector of an appeal issue or

undue prejudice and bias if it can be avoided by the
bifurcation of the issues? We note the complicated

fact pattem and the number of practitioners and
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providers involved was sufficiently confusing for
any jury to handle alone without the extra issue. We

find no abuse of discretion by the trial court.

Assignment of Error V is overruled.

VI

Appellant claims the trial court's jury instructions
on the standard of care for appellees IMS and

Guamieri were wrong and misleading. We disagree.

The trial court has discretionary authority in its
duty to instruct on the law as it pertains to the case.

:^ I, ne V. ,Vcl-u;i ( 197,). 36 Ohio Si.Zd 79. Absent a
finding the trial court's decision was unreasonable,
arbitrary or unconscionable, this court will affirm
the decision.

The instructions at issue are as follows:

* * *An immediate care facility has the same

duty to act for the protection and safety of its pa-
tients as au immediate care facility of ordinary

care, skill and diligence that offers the same type

of services and the same or similar locality under
like or similar conditions, taking into considera-

tion the special services or skills offered by the
imtnediate care facility and a patient's known

physical condition, mental capacity and the abil-

ity to care for himself.* * *The plaintiff claims

that Immediate Medical Services, Inc. is liable

for the negligence of Doctor Guarnieri on April
9, 1991. Before you may consider this you must

first find Doctor Guarnieri was negligent in her

care and treatment of plaintiff decedent Albert
Davis attd that Doctor Guamieri's her negligence

was a proximate cause of the injury to or the

death of Albert Davis. Thus, if you find that Doc-

tor Guarnieri was not negligent or that her negli-

gence was not a proximate cause of any injury to
or the death of Albert Davis, you must return a

verdict in favor of Immediate Medical Services,

Inc. as to this claim.

*8 Vol. II T. at 184-185.
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Appellant claims by inserting "immediate medical

facility" instead of hospital was error, and appellee

Guarnieri's instruction was not specialty specific.

Juty instructions are not to be read in a vacuum, but
must be read in the context of all the other instruc-

tions given by the trial court. The trial court gave a
complete description of the standard of care for all

the appellee doctors. Vol. XI T. at 180-182. Partic-

ularly, the trial court spoke to the specialties in-

volved by stating: "I charge you that each physician

in this case held himself or herself out as a special-
ist. Doctor Barbara Guarnieri and Doctor William

Eichner in family practice medicine. Doctor Geno

Serri in emergency medicine and Doctor William

Fiegenschuh as a general surgeon." Vol. XI T. at

182. We find no error in the jury instructions sub

judice.

Assignment of Error VI is overruled.

The judgment of the Court of Common Pleas of

Stark County, Ohio is hereby affirmed in part and

reversed in part.

JUDGMENT ENTRY

For the rcasons stated in the Memorandum Opinion

on file, the judgment of the Court of Common Pleas
of Stark County, Ohio is affirmed in part and re-

versed in part. This cause is remanded to the trial
court with instructions to enter default judgment
against appellee AIC, for new trial against appellee

E.M. Care, and for further proceedings in accord

with law.

Ohio App. 5 Dist.,1995.

Davis v. Immediate Medical Services, Inc.
Not Reported in N.E.2d, 1995 WL 809478 (Ohio

App. 5 Dist.)

END OF DOCUMENT
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Ratliff v. Morehead
Ohio App. 4 Dist.,1998.
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CHECK OHIO SUPREME COURT RULES FOR

REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio, Fourth District, Scioto

County.

Robert L. RATLIFF, et al., Plaintiffs-Appellants,

V.

Raymond A. MOREHEAD, M.D., et al., Defend-

ants-Appellees.
No. 97CA2505.

May 19, 1998.

1xilliain Portsmouth, Ohio, for Appel-

lants.
Bannon, Howland & Dever Co., L.P.A., Robcrt P:.

Dc\cr and 39. Willard, Portsmouth, Ohio,
for Appellees.

DECISION AND JUDGMENT ENTRY

II;1R51I:\, I.

*1 Robert and Mary Lou Ratliff appeal the grant of
summary judgment to appellees Raymond More-
head, M.D., and U.S. Health Corporation of South-
em Ohio Medical Center ("U.S.Health"). Appel-
lants assert the following assignments of error:

ASSIGNMENT OF ERROR NUMBER ONE

"THE TRIAL COURT ERRED IN DENYING

PLAINTIFFS' DISCOVERY OF RELEVANT, AD-

MISSIBLE EVIDENCE AS PREVIOUSLY

ORDERED BY THIS COURT"

ASSIGNMENT OF ERROR NUMBER TWO

"THE TRIAL COURT ERRED IN FAILING TO

ORDER PRODUCTION OF THE REQUESTED

Page 1

DOCUMENTS FOR AN IN CAMERA INSPEC-

TION AND PRESERVATION FOR THE RE-

CORD ON APPEAL"

ASSIGNMENT OF ERROR NUMBER THREE

"THE TRIAL COURT ERRED IN GRANTING

DEFENDANT, U.S. HEALTH CORPORATION

OF SOUTHERN OHIO'S, MOTION FOR SUM-

MARY JUDGMENT."

ASSIGNMENT OF ERROR NUMBER FOUR

"THE TRIAL COURT ERRED IN GRANTING
SUMMARY JUDGMENT TO DEFENDANT,

MOREHEAD."

On September 7, 1990, Dr. Morehead performed a

vascular surgery procedwe identified as a "right

femoral popliteal bypass" on Mr. Ratliff. Prior to

surgery, Morehead had told Ratliff that he would

use the saphenous vein from his lower right leg in

the operation. After the operation, Morehead told
Ratliff that he had used the vein, while later it was
discovered that Morehead had used Gortex, a man-
made material, instead of the vein. Ratliff was left

with some scarring, including a scar from his ankle

to his knce, apparently from Morehead's search for

a useable vein.

The operation failed in less than a month. Ratliff

had a second femoral popliteal bypass performed
by a different surgeon. That procedure also failed.
A third doctor performed a different type of surgery

that appeared to be somewhat successful.

Ratliff sued Morehead under a theory of medical
malpractice and a lack of informed consent and
sued U.S. Health under a theory of negligent cre-
dentialing of Morehead. Both defendants were
granted a protective order and suminary judgment,
which the plaintiff appealed. We consolidated that
matter with another appeal and in Kslh r. ainre-

Ireucl (1995). I00 Ohio App.3d 690. 6^4 N.Li2d

109, we reversed and remanded the trial court's
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grant of summary judgment and the overbroad pro-

tective order so that the trial court could individu-

ally rule on the appellants' discovery requests prior

to determining whether summary judgment was
proper. On remand, the trial court denied each of

the discovery requests and again granted summary

judgment to the appellees. The Ratliffs now appeal

the trial court's grant of summary judgments and

another protective order.

Initially, we tnust determine whether the trial

court's judgment entry is a final appealable order. It

is well established that an appellate court does not

have jurisdiction to review an order that is not final

and appealable. See 5cciion 3(8i(2) Articlc !V ol

ilir 41hi) (.'nn^:iiution; ^;en:=rzrl ace. hre_ (.'o. ^'. lo-

inrnuce (o, ol torlh ,-1m'riw (1950), 14 Ohio

St3d 17. 5=911 N.P._2d 266:N,,hle v Cohwll ( 1989),

44 Ohio S0d')1_, 540 N,C'2tl 1 381. When an ac-

tion includes multiple claims or parties and an order

disposes of fewer than all of the claims or rights

and liabilities of fewer than all of the parties

without certifying under C'iv,R. 54(13) that there is

no just cause for delay, the order is not final and

appealable. Nobel, supra; 1ure(t r. Drar(nn Os-ieo-

pcrrhi, Ibcry., :n, (I9,y5i, 20 Ol,io SL3d 77, 486

?=J".?d 99. We must sua sponte dismiss an appeal

that is not from a final appealable order.l1 7hiruiur-

A-ier'rell iGenprl Cu. 11971). 29 Ohio 51?d ! Y4.

28O \.I:.d 923.

*2 In this case, the judgment entry failed to ex-

pressly dispose of Mrs. Ratliffs claim for loss of

consortium. However, it is implicit in the trial

court's order that these claims were rejected be-

cause of their derivative nature. See by analogy,

Jralc ec rel iiid_wIrf , Ohio Adul! Parolr 914hurit):

I99!:!. 7^ UhL, SL ;d 81. X7, ri61 N.E.?d 728. That

is, without proof of the underlying negligence of

Dr. Morehead, the loss of oonsortiuin can not be ac-

tionable as a matter of law. While it would have

been preferable for the trial court to have expressly

rejected these claims, given their implicit rejection

we believe judicial economy mandates that we pro-

ceed with a disposition of the merits. Id. Accord-
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ingly, we believe we have jurisdiction to consider

this appeal.

For the sake of clarity, we deal with appellants' as-

signments of error out of order. We first address the
part of appellants' fourth assignment of error that

deals with the grant of summary judgment on the

issue of Morehead's alleged medical malpractice.

In their fourth assignment of error, the appellants

allege that the trial court erred in granting summary

judgment in favor of Morehead. The appellate re-

view of a summary judgment is conducted under a

de novo standard. Covenriy 7up. c. Edcer (1995),

101 Ohio .4pp.3d 38, 654 N.E.2d 1327. We review

the judgment independently and without deference

to the trial court's deeision >V•Gdwe.st Spc,i<,l[ien. lnc.

t, Fire.cmnr C. (1985), 42 Ohio ;vpp.3d 6, 536

N.E.2d 41 1. Summary judgment is proper only

when the party moving for summary judgment

demonstrates ( 1) there is no genuine issue of mater-

ial fact; (2) the moving party is entitled to judgment

as a matter of law; and (3) reasonable minds could

come but to oue conclusion, and that conclusion is

adverse to the party against whom the motion for

summary judgment is made, that party being en-

titled to have the evidence most strongly construed

in its favor. Cik-.R. 56(('), .Sluat e.c rel. G'radv v,

S(ale Cmp. Reluliori.e Ecl. (1997). 1,3 Oltio St.id

181. 677 N.f-:.2d 343.

The burden of showing that no genuine issue exists

as to any material fact falls upon the party moving

for a summary judgment. Aditsc jl'v. 11^7eeler ( 1988)_
3ft Ohio St.3d I 12, ^26 N.[.2d 798. A motion for

summary judgment forces the nonmoving party to

produce evidence on any issue for which that party

bears the burden of production, and for which the

moving party has met its initial burden. I)-usber v.

13m1 ( I 996).. 75 Ol,io St.3d 2811. 662 N.L'.1d 26-1.

Appellants argue that Morehead's motion for sum-
mary judgment was not supported by competent or
admissible evidence. While it is true that "moving
party cannot discharge its initial burden under
C'iv.R. ^6 simply by making a conclusory assertion
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that the nonmoving party has no evidence to prove
its case," the burden is not as exacting as appellants
argue. Id. at 293,r,i,3 N.(;.2d 264. Rather, the mov-

ing party's burden is "to specifically point to some
evidence of the type listed in CiN^.R. 56 which af-

firmatively demonstrates that the nonmoving party
has no evidence to support the nonmoving party's
claims. Id. at 293,6ri N.G.2el 264. Furthermore,

(:i ^.I:. i(, specifically states that a party may "move
with or without supporting affida vits for a sum-
mary judgment."Therefore, we find no merit in ap-
pellants' arguinent that the trial court erred in grant-
ing a summary judgment because Morehead's mo-
tion was not supported by competent or admissible
evidence. Once appellees filed the motion for sum-
mary judgment and asserted an absence of evidence
to support appellants' claims, it was incumbent for
appellants to produce the evidence necessary to pre-
vent a summary judgment.

*3 Appellants argue that appellees' expert, Dr. Vin-

cent, was not competent to give expert testimony in

support of appellees' motion for summary judg-

ment. Dr. Vincent testified that Morehead's care of

Ratliff did not fall below the standard of care. Ap-

pellants assert that under Rvid.IL 60)(D), Dr. Vin-

cent is not competent to render expert opinions be-

cause he did not explicitly state during the video-

taped deposition that he devotes at least one half of

his professional time to the active clinical practice

of medicine or that he is licensed to practice in

Ohio. See I!^-id.R 60 1(1)j. Appellants did not ob-

ject to Vincent's competency as an expert witness

during the videotaped deposition which was inten-

ded for use at trial. Therefore, they waived any ob-

jection to his competence because the ground for

objection "might have been obviated or removed if

presented" during the deposition. C'i^.R.

32(ll)(311a).

The law imposes a duty upon physicians to employ
the degree of skill, care and diligence that a physi-
cian or surgeon within the same mcdical specialty
would employ in like circumstances. i3rrdvrAv.

.S'rlriudc 4ICiQ^1, b6 Ollio St.3d 573_ (,13 N.Ct.2d
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1014:8rm+i v. Trnsumi ( 1976). 46 Ohio St.2d 127.

346 N.E.2el 673. "Medical malpractice" results

when that duty is breached and the breach proxim-

ately causes injury to the patient. Id. The plaintiff

must present expert testimony on the issue of prox-

imate cause when the causal connection between

the negligence and the injury is beyond the com-

mon knowledge and understanding of the jury.

Berdyck; Bruni; R'ichnlc r. l-luu7"f (1996). 110
Ohio App.3d 591. 674 N.B.2d 1237. Unless the ex-

pert expresses his or her opinion in terms of prob-

ability, the testimony will be excluded as speculat-

ive. Shimrrt6-,' r. Oliv^r 6. C'onnou ^^, .Son.c. Inr.

(19&6), °-R Ol:ioSL3d 367, 504 N.1=:.2d 44.

Appellants Itave failed to put forth competent evid-

ence on the issue of proxitnate cause. Appellants

direct us to portions of a deposition given by Dr.
Newmark and an affidavit by Dr. Procter as creat-

ing a genuine issue of material fact sufficient to

prevent summary judgment on the issue of proxim-
ate cause. Dr. Newmark testified to a reasonable

degree of medical certainty that Morehead had
breached the standard of care, but was unable to

testify to a reasonable degree of medical certainty
that this breach of duty proximately caused injury

to the appellants.l f' I

FN 1. Dr. Newmark testified at his depos-

ition:

Q. So-I-I guess I'm not really being tech-
nical enough for you, but I'm saying that

he, you're saying, would not have had to
do that procedure [the third surgery] had

either of the first two surgeons done the
proper procedure in the first two surger-

ies; is that-

A. Per-perhaps. That's correct,

Q. But you cannot say that to a reason-

able degree of medical certainty, can

you?

A. I can, because hopefully the first-one
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of the first two would have been done,

Q. What?

A. And it would have worked, yes.

Q. But can you say to a reasonable de-
gree of medical certainty that the third

surgery would not have had to occur?

A. I can't answer that in all honesty.
..*

Q. Well, doctor, do you have an opinion
to a reasonable degree of medical cer-
tainty as to whether or not those

[violations of the standard of care by
Morehead] caused Mr. Ratliff to have to

undergo the second surgery?

MR. DEVER: Objection

A. I really can't do that because of what

he did.

Q. What who did?

A. What Doctor Morehead did.

Q. Now, what do you mean what Doctor

Morehead did?

A. Because what he did may have

worked even though it was not the best

of care, and if it had worked he would

have never had the second surgery.

Q. And it didn't work?

A. Right.

Q. So as a result he had to havc a second

surgery?

A. But I can say because he did what he
did, it caused him to need the second
surgery, exactly. Do you see what I'm
saying? Had he done the most ideal
thing, then perhaps no other surgery

would have been needed.

A. Second or Third?

Q. Right.
r*«
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Q. So you're saying that-that-and if-if he

had done what you would call the stand-
ard of care, right the things that you've

said would be the standard of care, those
may or may not have worked too, right?

A. Correct

Q. So what you're saying is that Mr. Rat-

liffs problems may or may not be the re-

the proximate result of whatever

happened. I mean, it may or may not
have caused that, his problem?

A. I think that's a reasonable assumption.
*+*

Q. Doctor do you have an opinion to a

reasonable agree (sic ) of medical cer-

tainty that if the standard of care had

been followed in all instances with re-

spect to Mr. Ratliff, what the result

would have been?

MR. DEVER: I object * * *

MR. SHAW: You can object all you

want. Answer the question.

MR. DEVER: But I think he has already

answered it, that he cannot say that.

A. Do-do you want to state the question
again?

Q. Could you read back the last ques-

tion?

(Question read.)

A. I would say I really can't answer the
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question, because I can't predict the res-
ult, unless you know, you're-you're the

one doing it and you see what you have

done. You know whether it should be
good or not. However, as Mr. Dever

said, other factors do come into play that
may occlude even a well-done proced-

ure, and all I can say is in medicine we

try to do the best thing first in hopes that

bad results will be avoided and a good

result will prevail, period. I don't know
how else to answer the question.

(Newmark's deposition, 40,

61-2,65,68-9)

Appellants argue that the standard of "reasonable

degree of medical certainty" is not the requircd

standard for medical opinions under Ohio law,

rather a "reasonable degree of inedical probability"

is the correct standard. The appellants contend that

asking Dr. Newmark to express his opinions to a

reasonable degree of medical certainty improperly

imputed a higher standard. Courts have equated the

phrase "rcasonable degree of medical certainty"

with the term "probable," that is, whether it was

more likely than not caused by negligence. See

Shumaker; Uruo r Riiv,ti (Jumi•-JU, 1797), 14'flshinl-

toii i\pp. No. 96-Cn-i9. unreported; Srone o. Ri(Cc

1 Fcu. 15. 191,7) nlo App. No. 96-C.A-2408, unre-

ported; 7^hro_+Ir ^_ C/ewelund (Mar_ 10, 1983).

('Lryt11101'a Acp. No. 44999-unreported. Further, we

view the medical expert's response in light of the

question asked and determine whether the response

was more than mere conjecture or speculation.

Bentley. After a thorough review of Dr. Newmark's

testimony, it is clear that while he gave opinions to

a reasonable degree of medical certainty as to

Morehead's alleged breaches of duty, he did not ex-

press an opinion as to the causation of any of Rat-

liffs injuries to a reasonable degree of medical cer-

tainty or probability. Accordingly, Dr. Newmark's

deposition fails to create a genuine issue of material

fact as to the issue of causation.

*4 Next, appellants point to the affidavit of Dr.
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Procter as creating a genuine issue of material

fact.FN2Dr. Procter's affidavit reads as follows:

17N2. Dr. Procter was not identified as an
expert until his affidavit was attached to
the appellants' brief in opposition to sum-
mary judgment. Appellees filed a timely
objection to the use of Procter's affidavit
on the grounds that the time for naming ex-
pert witnesses had passed and that Dr.
Procter was not competent to give expert
testimony. Appellees' objection avoided
the application of waiver to this issue.

1. I am a physician, licensed to practice medicine
and surgery in the Commonwealth of Kentucky and

the State of Ohio.

2. I currently devote one hundred percent (100%) of

my professional time to the direct care of patients

in the clinical practice of medicine.

w..

6. It is further my opinion to a reasonable degree of

medical probability, that the negligence of the De-

fendant, Raymond A. Morehead, M.D., directly and
proximately caused Plaintiff, Robert Ratliff, injury

and damage in that he now has a permanent scar
from his knee to his ankle which was totally unne-

cessary and the femoral popliteal bypass graph oc-
cluded causing symptoms of clau<lication to reoc-

cur, with resultant pain and suffering and requiring

additional surgery to bypass the stenosis in the

femoral artery.

7. It is my opinion to a reasonable degree of medic-
al probability, that but for the negligence of the De-

fendant, Raymond A. Morehead, M.D., the Plaintiff

would not have had to undergo the second and third

surgical procedures performed at Grant Medical

Center by Dr. Satiani and Dr. Vaccaro.

While this court has previously recognized that nor-

mally a licensed medical doctor is competent to
testify on general medical questions, see Fbuw-nn
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o },,,,mn (Aic. R_ 1990). IIf^hlNnd iApp. No. 715_

unreported, this case involves a specialized area of

medicine, vasculm surgcry. The mere fact that a

physician is of a different medical specialty than

the defendant physician, does not prevent his or her

testimony as an expert Ileeunder r. 1-Ir. Currncl

i-1rcG,:cr1 C'entr^- 0978). 56 Ohio St.2cl 55. 333

'J.G2d ^h'I:Gcla/;r c. Ifiller (1978), 56 Ohio SI.2cl

:.a7. ;'t4 '9i, (a witness from a different

school or specialty may qualify as an expert by

demonstrating sufficient knowledge of the defend-

ant's specialty), but an expert witness must have

sufficient knowledge, skill, experience, training and

education in the subject matter of his or her testi-

mony to satisfy G.^=id.R 702. See Sf,rele i. Brnvorr

(199d1- 93 Ohio Apl?3tl 717, 639 N-I?.?d :561

(nonspecialist is qualified to testify as a medical ex-

pert when he is familiar with procedure used by

specialist); 31A Atnerican Jurisprudence 2d (1989),

Expert and Opinion Evidence §§ 217-8. This does

not mean that a physician, simply by virtue of a

medical license, is qualified to testify in a medical

malpractice action against a medical specialist, es-

pecially as to subject matter peculiarly and exclus-

ively within the realm of that specialty. See :Ilexon-

rler r. 691. (ul-me! .1ledfc:crl Ca'nlrr ! 1978). Sfi Ohio

.Si2(l !^^. 3R? V.F..3d 564 (witness must demon-

strate familiarity with standards of school or spe-

cialty of defendant physician sufficient to enable

the witness to testify as to the conformity of those

standards with defendant's conduct); Bruni, supra;

dViNrtt r. R,^^rekmnp (I`)3,4 13=1. Ohio St. 16

1`.1- 2c! Annotation ( i 970). 31 \i.Fi 3d 1163.

A mere showing that the physician is licensed does

not always satisfy the requirement that the witness

be "qualified by specialized knowledge, skill, ex-

perience, training, or education regarding the sub-

ject matter of the testimony."1 -c i d. R ' U3,

*5 In this case, aascu!ar sun;;r^ is at issue. It is

not apparent from the face of Dr. Procter's affidavit

that he is competent to testify as to issues surround-

ing the ^asiuL,r url-crv Morehead performed.

There is no mention of Dr. Procter's knowledge,

skill, expertise, training or education in «asculnr

sor^,crv in the affidavit or record.
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In order to consider an affidavit for purposes of

summary judgment, the affidavit "shall show af-

firmatively that the affiant is competent to testify to

the matters stated therein."C:iv.R. 56. We cannot
consider the affidavit of Dr. Procter because his.af-

fidavit fails to show affirmatively that he is compet-
ent to testify as to the matters stated in his affidavit.

After viewing the evidence in the light most favor-

able to appellants, reasonable minds can come but
to one conclusion: that without competent expert
testimony establishing a causal, link between any

negligence on the part of Morehead and the appel-

lants' injuries, that negligence did not proximately

cause appellants' injuries. The lack of a genuine is-

sue of material fact as to proximate cause, a re-
quired element in medical malpractice, entitled

Morehead to summary judgment as a matter of law
on the medical malpractice claim. Accordingly, we

overrule that portion of appellants' fourth assign-

ment of error dealing with the medical malpractice

claim.

In their fourth assignment of error, appellants also

contend that the trial court erred in granting sum-

mary judgment on their claim of lack of informed
consent. Our standard of review has already been

noted above.

In :A'icl'.e11 r Cionr_ale- (1985), 17 Ohio St3d 1i6.

477 l1J,G.2cl lld^, syllabus, the Supreme Court
defitted the tort of lack of informed consent as
when:

(a) the physician fails to disclose to the patient and

discuss the material risks and dangers inherently

and potentially involved with respect to the pro-

posed therapy, if any;

(b) the unrevealed risks and dangers which should

have been discussed by the physician actually ma-
terialize and are the proximate cause of the injury
to the patient; and

(c) a reasonable person in the position of the patient
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would have decided against the therapy had the ma-

terial risks and dangers inherent and incidental to

the treatment been disclosed to him or her prior to

the thera

'1 J Appellants set forth this element as

"the patient would have decided against

the therapy had the material risks and
dangers inherent and incidental to treat-

ment be disclosed to him prior to ther-

apy."While this was the standard articu-

lated in Bruni, the Supreme Court of Ohio

later changed the standard to what a reas-
onable person in the patient's situation

would have done. See Nickell.

In order to prevail on a claiin for lack of informed

consent, medical expert testimony is normally ne-

cessary to establish the matcrial risks because the

probability and magnitude of those risks is a matter

of inedical judgment beyond the knowledge of the

lay person. Ro)di//e v. Churu;.a,;e 1-fo.cpifoLc nJ

f7erclrnri Inllllr. I I_ 1993), (uvaho,a App. No.

01791 _ unreported.

Appellants argue that the written consent forms

signed by Mr. Ratliff were fraudulently obtained in

that Morehead held himself out as a trained and
competent vascular surgeon when he had not com-

pleted the required education and was impaired dur-

ing that portion he did complete. The appellants
also contend that Mr. Ratliff consented to a saphen-

ous vein being utilized in the surgery, rather than

the Gortex which was actually used.

*6 While the doctrine of informed consent focuses

upon the duty of a physician to explain a procedure

to a patient and warn the patient of any material

risks or dangers inherent in the proposed and altern-

ative therapies, it is possible for informed consent

to be vitiated by fraud or deceit. See Prr„a 1:

11ir0_i (IU) N.J. 44i,_ 457 ;A3d 431

(patient who had consented to surgery by one sur-

geon, but was actually operated on by another had

action for medical inalpractice as to the former and
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battery as to the latter because patient had right to

determine who perfonned surgery).

Although Ratliff states in his affidavit that he relied
on the fact that Morehead had privileges at Scioto
Memorial and his assumption that Scioto Memorial
would not allow an incompetent surgeon to perform
specialized surgeries in detennining whether to
have Morehead perform the surgery, the record is
devoid of any Civ.R. 56 materials that Morehead

fraudulently represented his qualifications to Mr.
Ratliff. Without this evidence, Morehead is entitled
to summary judgment on this theory of lack of in-
formed consent.

Appellants have presented absolutely no CI+R.

56(C) materials that show that the risks and dangers
which should have been disclosed were "material
risks." Expert testimony is necessary to establish
the existence and identity of "material risks."
2atcliffe, supra.Appellants have also failed to put

forth any CivIt. 56 materials that show the unre-
vealed risks and dangers which should have been
disclosed (Morehead's education or use of Gortex)
were the proximate cause of any injury to the appel-

lants.

Viewing the evidence in the light most favorable to

appellants, no genuine issue of material fact exists
as to proximate cause, which is an essential element

in informed consent. Therefore, Morehead is en-

titled to a summary judgment on the issue of in-

formed consent as a matter of law. Accordingly, we

overrule the remainder of appellants' fourth assign-

ment of error.

In their third assignment of error, appellants argue

that the trial court erred in granting summary judg-

ment to U.S. Health. Appellants contend that U.S.
Health negligently granted Morehead privileges at

the hospital.

In reviewing the tort of negligent credentialing the

Supreme Court stated:

"a hospital has a direct duty to grant and to contin-
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ue such privileges only to competent physicians. A

hospital is not an insurer of the skills of private
physicians to whom staff privileges have been gran-

ted. In order to recover for a breach of this duty, a

plaintiff injured by the negligence of a staff physi-

cian must demonstrate that but for the lack of care

in the selection or the retention of the physician, the
physician would not have been granted staff priv-

ileges, and the plaintiff would not have been in-

jured."

-1mr ^^cf,ilul (U9O). ^0 ( )hiu St.3d

:'!',._J n;S.l\i Further, in order to2i1.

prove negligent credentialing, the appellants must
prove the underlying medical malpractice claim
against Morehead. ^)irk. ; t.,5 Heofib Co,p, r,/

.S'nutbwru Uh6; Itl_ 19961: Stiotu App. No.

95CA ''+ ^!% unreported. We have found no error in
the grant of summary judgtnent for Morehead.
Reasonable minds could come but to one conclu-
sion: there was uo underlying medical malpractice
by Morehead that proximately caused injury to the
appellants; therefore, summary judgment in favor
of U.S. Health was proper. Accordingly, we over-
rule appellants' third assignment of error.

fN-! While the fourtlt paragraph of the

syllabus of Albain was overruled in Ckulr

: $nnrhvi;=,hlavlr. d (mnilc /leal/h Clr.

( fydql_ rs^ Ol,io ;t;d 43i 62S N.F..2tl 46,

this ruling affected only the portions of A1-

bain dealing with the doctrine of agency

by estoppel for the negligence of independ-

ent medical practitioners. Clark did not af-

fect the remainder of Albain.

*7 Appellants' first and second assignments of error
are rendered moot because we have found no error
in the grant of summary judgment to U.S. Health.
See \pp_R i'(n:(i !v1. We note that the discovery

requests at issue all deal with the credentialing of
Morehead, not the causation of appellants' injuries.

In sum, we have overruled appellants' third and

fourth assignments of error and found appellants'

first and second assignments of error moot. Accord-
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ingly we affirm the grant of summary judgment to

Morehead and U.S. Health.

JUDGMENT AFFIRMED.

JUDGMENTENTRY

It is ordered that the JUDGMENT BE AFFIRMED

and that Appellees recover of Appellants costs
herein taxed.

The Court finds there were reasonable grounds for
this appeal.

It is ordered that a special mandate issue out of this

Court directing the Scioto County Common Pleas

Court to carry this judgment into execution.

Any stay previously granted by this Court is hereby

terminated as of the date of this Entry.

A certified copy of this entry shall constitute the

nrandate pursuant to Rtdc 27 of'rlic Rulcs of Appcl

latc Proccdure.

Exceptions.

STIsPHLNSON, P.J. &%'fflELE, J., concur injudg-
ment & opinion.
Ohio App. 4 Dist.,1998.

Ratliff v. Morehead
Not Reported in N.E.2d, 1998 WL 254031 (Ohio

App. 4 Dist.)

END OF DOCUMENT
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