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STATEMENT OF THE CASE AND OF THE FACTS

Following a jury trial, Davon Winn was convicted of aggravated robbery, aggravated
burglary, and kidnapping, all with firearm specifications. Mr. Winn was also convicted of three
counts of tampering with evidence. The State dismissed one count of possession of criminal
tools due to a faulty verdict form, and Mr. Winn was acquifted of one count of carrying a
concealed weapon. (Tr. 265-271). The trial court sentenced Mr. Winn to an aggregate prison
term of ten years. (Sentencing Tr. 1-9). State v. Winn, 2% Dist. No. 21710, 2007-Ohio-4327, §1.

Testimony was given at trial that at about 9:25 on the morning of January 11, 2006, Treva
Hummons was lying in bed when she heard noises at her front door. Her grandson’s girlfriend,
Teila Huffinan, had spent the night and left earlier that moming, so Ms. Hummons thought
Huffman was retuming. (Tr. 36-38). As Ms. Hummons walked toward ﬂle living room, the door
opened, and a man entered brandishing a handgun. The man pointed the gun at her and ordered
her back into the bedroom. He told her to lie on the bed and cover her face with a pillow, which
she did. (Tr. 38). Ms. Hummons testified that she could feel the gun against her head through
the pillow while the man demanded money. Ms. Hummons stated that the only money she had
was a $200 money order on her night stand. (Tr. 42-45). Winn, at 12.

Meanwhile, Ms. Hummons’ neighbor, Charles Perkins, had heard the banging on Ms.
Hummons’ door, saw a man using a pry bar to open her door while two other men stood by, and
dialed 911. (Tr. 18-22). Winn, at 3. One of the intruders looked out the window and saw that
police had arrived. (Tr. 45). The intruders hid a gun under Ms. Hummons” mattress along with
gloves and a mask. They hid another gun in a box and the pry bar behind the dresser. (Tr. 45,
52-53, 66-75). Two of the men, Carlos Whiting and Timothy Body, complied with police orders

to come out of the apartment. Mr. Winn stayed in the kitchen until officers went in to get him.



(Tr. 46). Mr. Perkins saw Mr. Whiting and Mr. Body leave the apartment, followed by Mr.
Winn several minutes later. Mr. Perkins believed that it was Mr. Winn, by far the shortest of the
three intruders, who had used the pry bar on the door. (Tr. 26-29). Winn, at 74.

Mr. Winn raised four Assignments of Error on direct appeal. The court of appeals
rejected three of those assignments, but sustained Mr. Winn’s Assignment of Error addressing
the issue of allied offenses of similar import. The court of appeals held that aggravated robbery
and kidnapping arc allied offenses of similar import, that had been committed with a single
animus, and that as a result Mr. Winn could only be convicted of one of those offenses. The
court of appeals stated that “[w]e will merge Winn’s kidnapping conviction into his aggravated
robbery conviction and vacate the separate sentence imposed on the kidnapping charge.” Winn,
at 135.

Mr. Winn filed a Memoranduﬁ in Support of Jurisdiction with this Court. The State filed |
a Memorandum in Opposition to Jurisdiction, along with a cross-appeal. This Court accepted
two Propositions of Law proposed by the State in its cross-appeal for review. (February 20,

2008 Entry, 2007-1842).



ARGUMENT

Aggravated robbery and kidnapping are allied offenses of similar import under R.C.
2041.25. This Court has previously compared those offenses in the abstract and held that when
those offenses are committed with a single animus, a criminal defendant may be charged with
both offenses, but may be convicted of only one. State v. Logan (1979), 60 Ohio St.2d 126.
After its opinion in State v. Rance, 85 Ohio St.3d 632, 1999-Ohio-291, this Court has continued
to recognize the validity of Logan s analysis of robbery or aggravated robbery and kidnapping as
allied offenses of similar import. State v. Fears (1999), 86 Ohio St.3d 329; State v. Cabrales,
118 Ohio St.3d 54, 2008-Ohio-1625. Having fepeatedly addressed the issue presented by the
State in the present case, this Court should dismiss this case as having been improvidently
allowed. In the alternative, this Court should expressly reaffirm it statements in Logan, Fears,

and Cabrales regarding the offenses of aggravated robbery and kidnapping.

RESPONSE TO STATE’S FIRST PROPOSITION OF LAW

State’s First Proposition of Law:

Any inquiry into the appropriateness of cumulative punishment

imposed for multiple offenses under Ohio’s multiple count statute

must end when the statutory elements of the offenses, compared in

the abstract, do not correspond to such a degree that the

commission of one offense will necessarily result in the

commission of the other.

The State’s first Proposition of Law initially presents the unobjectionable notion that

under the applicable two-part test, as explained by this Court in Rance and clarified in Cabrales,
when two offenses are held not to be allied offenses of similar import under the first part of that

test, there is no need to determine whether those offenses were committed with a singular animus

under the second part of that test. At the outset, the State’s first Proposition of Law merely



restates this Court’s explanation of the appropriate analysis under R.C. 2941.25, Rance, and
Cabrales.
Ohio’s multiple-count statute, R.C. 2941.25, provides:

(A) Where the same conduct by defendant can be construed to
constitute two or more allied offenses of similar import, the
indictment or information may contain counts for all such offenses,
but the defendant may be convicted of only one.

(B) Where the defendant’s conduct constitutes two or more
offenses of dissimilar import, or where his conduct results in-two
or more offenses of the same or similar kind committed separately
or with a separate animus as to each, the indictment or information
may contain counts for all such offenses, and the defendant may be -
convicted of all of them.

In Cabrales, this Court recently explained the proper application of its opinion in Rance:

In determining whether offenses are allied offenses of similar
import under R.C. 2941.25(A), courts are required to compare the
elements of offenses in the abstract without considering the
evidence in the case, but are not required to find an exact alignment
of the elements. Instead, if, in comparing the elements of the
offenses in the abstract, the offenses are so similar that the
commission of one offense will necessarily result in commission of
the other, then the offenses are allied offenses of similar import.
(State v. Rance (1999), 85 Ohio St.3d 632, 1999 Ohio 291, 710
N.E.2d 699, clarified.) Cabrales, at paragraph one of the syllabus.

Under R.C. 2941.25(A), two offenses are compared. If the elements of those offenses
correspond to such a degree that the commissiqn of one offense will result in the commissioﬁ of
the other, the offenses are allied offenses of similar import and a court must consider the second
step. Under R.C. 2941.25(B), the defendant’s conduct is reviewed to determine whether he or
she can be convicted of both offenses. If a court finds either that the offenses were committed
separately or with a separate animus for each, a defendant may still be convicted of both

offenses. See State v. Blankenship (1988), 38 Ohio St.3d 116.



Rance did not set forth a new test. Rather, Rance, and then Cabrales, explained how the
existing test, contained in R.C. 2941.25, should be applied. In Rance, this Court stated that
under R.C. 2941.25(A) the offenses must be compared in the abstract, without regard for the
specific facts of a given case. In Cabrales, this Court recognized that Rance's mandate of an
abstract comparison had caused confusion and unreasonable results in the lower courts. This
Court explained that while courts are to compare the elements of alleged allied offenses in the
abstract under R.C. 2941.25(A), that comparison does not require a strict textual comparison of
the elements of each offense in order to warrant a finding that the two offenses are allied
offenses of similar import. Cabrales, at J21.

Revised Code Section 2941.25 essentially codified the judicial merger doctrine, “the
penal philosophy that a inajor crime often includes as inherent therein the component elements
of other crimes and that these component elements, in legal effect, are merged in the major
crime.” Maumee v. Geiger (1976), 45 Ohio St.2d 238, 243-244. This Court explained in
Cabrales that a thief theoretically is guilty not only of theft but of receiving stolen goods, insofar
as he receives, retains, or disposes of the property he steals. Under R.C. 2941.25, that thief may
be charged with both offenses, but he may be convicted of only one. Cabrales, at §23, citing
Geiger, citing a 1973 Legislative Service Commission comment to 1972 Am.Sub.H.B. No. 511.

Having clarified the appropriate analysis under R.C. 2941.25 and Rance, this Court
compared trafficking in drugs, a violation of R.C. 2925.03(A)(2), and possession of drugs, a
violation of R.C. 2925.11(A), in the abstract, and determined that those crimes are allied
offenses of similar import:

To be guilty of possession under R.C. 2925.11(A), the offender
must “knowingly obtain, possess, or use a controlled substance.”

To be guilty of trafficking under R.C. 2925.03(A)(2), the offender
must knowingly prepare for shipment, ship, transport, deliver,



prepare for distribution, or distribute a controlled substance,
knowing, or having reason to know, that the substance is intended
for sale. In order to ship a controlled substance, deliver it,
distribute it, or prepare it for shipping, etc., the offender must
“hav([e] control over” it. R.C. 2925.01(K) (defining “possession”).
Thus, trafficking in a controlled substance under R.C.
2925.03(A)2) and possession of that same controlled substance
under R.C. 2925.11(A) are allied offenses of similar import,
because commission of the first offense necessarily results in
commission of the second. Cabrales, at §30.

This Court then proceeded to R.C. 2941.25(B) and stated that “clearly Cabrales trafficked

and possessed the marijuana with a single animus: to sell it. Therefore, he cannot be convicted

of both offenses.” Cabrales, at §31.

The State has argued that a benefit of comparing offenses in the abstract, in order to
determine whether those offenses are allied offenses of similar import, is that once that
determination is made in one case, it will apply to later cases, without the need to reexamine
whether the offenses involved are, or are not, allied offenseé of similar import. (Brief of
Appellee/Cross-Appellant, p. 4). The State’s argument belies the court of appeals’ statement in
the present case that it had previously determined that aggravated robbery and kidnapping are
allied offenses of similar import in State v. Coffey, 2™ Dist. No. 2006 CA 6, 2007-Ohio-21, in

which the court of appeals cited this Court’s previous opinion in Logan. The court of appeal

" explained in Wirn that:

The State encourages us to reconsider our recent decision in
Coffey, wherein we held that kidnapping and aggravated robbery
are allied offenses of similar import, requiring consideration of the
second step of the analysis set forth in Rance. We decline to do so.
Winn, at Y28.

The State has argued that the court of appeals failed to properly compare the elements of

aggravated robbery and kidnapping in the abstract in holding that those offenses are allied



offenses of similar import. (Brief of Appellee/Cross-Appellant, p. 5). The State’s argument in
favor of that position is contained in its second Proposition of Law.
RESPONSE TO STATE’S SECOND PROPOSITION OF LAW
State’s Second Proposition of Law:
Neither Ohio’s multiple count statute nor the Double Jeopardy
Clause of the United States Constitution offer protection from
cumulative punishments for aggravated robbery and kidnapping
because they are not allied offenses of similar import. (State v.
Logan (1979), 60 Ohio St.2d 126, 129, 397 N.E.2d 1245, overruled
to the extent that it found inherent in every robbery is a
kidnapping.)

In State v. Logan (1979), 60 Ohio St.2d 126, this Court established guidelines for
determining “whether kidnapping and another offense of the same or similar kind are committed
with a sepérate animus as io each pursuant to R.C. 2941.25(B)....” Logan, at paragraph one of
the syllabus. Logan dealt with the second step of the allied offense test later described in Rance.
Coffey, at 727. This Court stated that where the restraint or movement of the victim is merely
incidental to a separate underlying crime, there exists no separate animus sufficient to sustain
separate convictions. Logan, at paragraph two of the syllabus. While Logan involved counts of
rape and kidnapping, its holding is equally applicable to other offenses that necessarily involve
the offense of kidnapping.

The State has correctly noted that this Court stated in Logar that “implicit within every
forcible rape (R.C. 2907.02[A][1]} is a kidnapping. The same may be said of robbery (R.C.
2911.02)....” Logan, at 130. However, this Court’s analysis of the oifenses of robbery and
kidnapping did not end with that statement. This Court further compared the offenses of robbery
and kidnapping in Logan, explaining that:

Where an individual’s immediate motive involves the commission
of one offense, but in the course of committing that crime he must,



a priori, commit another, then he may well possess but a single
animus, and in that event may be convicted of only one crime. For
example, when a person commits the crime of robbery, he must, by
the very nature of the crime, restrain the victim for a sufficient
amount of time to complete the robbery. Under our statutes, he
simultaneously commits the offense of kidnapping (R.C.
2905.01[A][2]) by forcibly restraining the victim to facilitate the
commission of a felony. Logan, at 131.

The State contends that Logan s analysis of robbery and kidnapping as allied offenses of
similar import is no longer valid in light of this Court’s holdings in Rance and Cabrales. (Brief
of Appellee/Cross-Appellant, p. 5). In Rance, this Court stated that “under an R.C. 2941.25(A)
analysis, the statutorily defined elements of offenses that are claimed to be of similar import are
compared in the abstract. (Newark v. Vazirani [1990],48 Ohio St3d, 81 549 NE.3d 520,
overruled.Y’ Rance, at paragraph one of the syllabus (italics in original). This Court’s recent
decision in Cabrales clarified confusion that had developed among the Ohio appellate districts
regarding how to apply Rance. In Cabrales, this Court explained that, “courts are required to
compare the elements of offenses in the abstract without considering the evidence in the case, but
are not required to find an exact alignment of the elements. Instead, if, in comparing the
elements of the offenses in the abstract, the offenses are so similar that the commission of one
offense will necessarily result in commission of the other, then the offenses are allied offenses of
similar import.” Cabrales, at paragraph one of the syllabus.

The State further argues that this Court has never applied Rance to the offenses of
robbery or aggravated robbery and kidnapping. (May 2, 2008 Memorandum in Responss, p. 2).
To apply the first step of the test described by this Court in Rance, and clarified in Cabrales, is to

compare the elements of two offenses in the abstract. The State’s argument fails to recognize

that this Court did just that with regard to robbery and kidnapping in Logan.



While the Logan decision predates Rance and Cabrales, this Court did consider the
elements of robbery and kidnapping in the abstract in Logan. The facts of Logan dealt with the
offenses of rape and kidnapping. As the Ohio Attorney General noted, in its amicus brief in
support of the State, this Court’s discussion of robbery and kidnapping in Logan was essentially
dicta, as it did not concern the specific facts of that case. (April 15, 2008 Brief of Amicus Curiae
Ohio Attorney General, pp. 9-10). The Attorney General’s argument against the soundness of
Logan’s analysis of robbery and kidnapping is, in fact, a reason for the continued validity of that
analysis after Rance and Cabrales.

In Logan, this Court was not discussing the actual facts of that case, but rather
claborating upon its holding by applying its analysis to offenses not actually presented by that
case. Put simply, because Logan's analysis of robbery and kidnapping as allied offenses was
dicta, it was an abstract comparison of those offenses. Therefore, this Court’s analysis in Logan
remains valid after Rance and Cabrales.

This Court has twice endorsed Logan’s analysis of robbery and kidnapping as allied
offenses after its decision in Rance. Fears involved the merger of aggravating circumstances in
a capital case. This Court stated that “a kidnapping specification merges with an aggravated
robbery specification unless the offenses were committed with a separate animus. R.C.
2941.25(B). Thus, when a kidnapping is committed during another crime, there exists no
separate animus where the restraint or movement of the victim is merely incidental to the
underlying crime.” Fears, at 334, citing Logan.

This Court recently affirmed the continuing validity of its earlier statements regarding
aggravated robbery and kidnapping as allied offenses of similar import in Cabrales. Clarifying

the proper application of the test explained in Rance, this Court stated:



Even after Rance, this court has recognized that certain offenses
are allied offenses of similar import even though their elements do
not align exactly. See ... Stafe v. Fears, 86 Ohio 5t.3d at 344, 715
N.E2d 136 (aggravated robbery and kidnapping are allied
offenses). In these cases, we did not overrule or modify Rance, but
we did not apply a strict textual comparison in determining
whether the offenses were allied under R.C. 2941.25(A).
Cabrales, at 25.

Citing this Court’s decision in Stafe v. Monroe, 105 Ohio St.3d 384, 2005-Ohio-2282, the
State has argued that Logan “rewards a person for choosing to commit an aggravated robbery
and kidnapping rather than choosing to commit some other felony offense and a kidnapping. For
example, a person who chooses to rob someone on the street with a cleadlj.,fr weapon and restrain
that person’s liberty in the process is not subject to cumulative punishment under Logan; but a
person who chooses to burglarize a person’s home with a deadly weapon and restrain that
person’s liberty in the process is.” (Appellee/Cross-Appellant’s Merit Brief, pp. 7-8). The
State’s argument demonstrates a misinterpretation of R.C. 2941.25, Monroe, and the present
case.

Taken together, R.C. 2941.25, Rance, and Cabrales, do not “reward” individuals for
“choosing” to commit separate crimes that meet the definition of allied offenses of similar
import. To the contrary, R.C. 2941.25 demonstrates the General Assembly’s recognition that
some criminal offenses intrinsically involve the commission of another subordinate offenée,
while others do not. In Ohio, whether cumulative punishment imposed within a single trial for
more than one offense, resulting from the same criminal conduct, comports with the General
Assembly’s intent to permit such punishment is determined by R.C. 2941.25. Rance, at

paragraph three of the syllabus. If an individual commits two allied offenses of similar import

separately, or with a separate animus, that individual may be punished for each offense. R.C.

10



2941.25(B). Revised Code Section 2941.25 does not reward offenders for their actions; it
insures that offenders are punished only in accordance with the General Assembly’s intent.

In Monroe this Court addressed Mr. Monroe’s claims that the aggravating circumstances
in his capital case should have merged as allied offenses of similar import. Distinguishing Mr.
Monroe’s actions from those in at issue in Fears, this Court stated that the allied offenses of
aggravated robbery and kidnapping should not have merged in Mr. Monroe’s case, as those
offenses had been committed with a sufficiently distinct animus. Monroe, at §67. This Court
also stated that the aggravating circumstances of aggravated rbu:rglary and kidnapping should not
have merged, as those offenses are not allied offenses of similar import. Monroe, at 769.

The State’s argument that criminal defendants such as Mr. Winn will benefit from a
sentencing windfall discounts the ability of the courts of this State to appropriately apply R.C.
2941.25, Rance, and Cabrales. In the present case, Mr. Winn was convicted of aggravated
burglary, aggravated robbery, and kidnapping. Only aggravated robbery and kidnapping are
allied offenses of similar import under R.C. 2941.25, and only the convictions for those offenses
were merged by the court of appeals. Contrary to the State’s assertion that a “person who
chooses to burglarize a person’s home with a deadly weapon and restrain that person’s liberty in
the process is [subject to cumulative punishment under Logan),” as in the present case, that
person has also committed an aggravated robbery which must merge with the kidnapping under
R.C. 2941.25, but not with the aggravated burglary, In reality, the State’s hypothetical facts are
identical to those of the present case.

The Ohio Attorney General has argued that Logan s analysis is no longer valid because
the statute proscribing robbery has changed since this Court’s decision in Logan. At the time of

the offenses in Logan, the robbery statute stated that “[n]o person, in attempting or committing a

11



theft offense ... or in fleeing immediately after such atterapt or offense, shall use or threaten the
immediate use of force against another.” (April 15, 2008 Brief of Amicus Curiae Ohio Attorney
General, p. 10). The Attorney General argues that because the current robbery statute “requires
possession of a deadly weapon, but does not require the use or threat of force, Logan cannot
control.” (April 15, 2008 Brief of Amicus Curiae Ohio Attorney General, p. 10). The Attorney
General is incorrect, i that the current version of the robbery statute, R.C. 2911.02, encompasses
the commission of robbery while either in possession of a deadly weapon or by the use or threat
of immediate force. See R.C. 2911.02(A)(1), R.C. 2911.02(A)(3). The current robbery statute
neither requires the possession of a deadly weapon, nor omits the use or threat of force from its
terms, but offers alternate ways by which the offense of robbery may be committed.

The Attorney General’s argument fails for two reasons. First, the Attorney General’s
focus on changes in the robbery statute neglects to consider this Court’s statement in Cabrales
that an exact alignment of the elements is not required in order for two offenses to be considered
allied offenses of similar import. Second, the Attorney General’s argument relied upon a
strained interpretation of the language it attempts to distinguish. The statute at issue in Logan
required the use or threat of immediate force. The statute at issue in the present case requires an
offender to display, brandish, indicate the possession of, or use a deadly weapon. See R.C.
2911.01(AX1). The Attorney General argues that the current aggravated robbery statute “does
not require the use or threat of force.” (April 15, 2008 Brief of Amicus Curiac Ohio Attorney
General, p. 10, footnote 2). That argument lacks credibility, as it posits the notion that an
individual displaying, brandishing, indicating the possession of, or using a deadly weapon during
the commission or the attempted commission of a theft offense is somehow not, in fact, using or

threatening the use of force.
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In the present case, Mr. Winn was convicted of aggravated burglary, aggravated robbery,
and kidnapping. The court of appeals correctly determined that the convictions for aggravated
robbery and kidnapping should have merged, as allied offenses of similar import committed with
a singular animus.

CONCLUSION

After this Court’s decisions in Logan, Rance, and Cabrales, this case no longer presents a
question of public or great general interest. This Court should dismiss this case as having been
improvidently allowed. In the alternative, this Court should expressly reaffirm it analysis in
Logan, Fears, and Cabrales, that under R.C. 2941.25 a criminal defendant charged with
aggravated robbery and kidnapping, committed with a singular animus, may be convicted of only
one of those offenses, as they are allied offenses of similar import.

Respectfully submitted,
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LEXSTAT ORC 2907.02

PAGE'S OHIO REVISED CODE ANNOTATED
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All rights reserved.

#*% CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH MAY 6, 2008 ***
#x% ANNOTATIONS CURRENT THROUGH APRIL 1, 2008 ***
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§ 2907.02. Rape

(A) (1) No person shall engage in sexual conduct with another who is not the spouss of the offender or who is the
spouse of the offender but is living separate and apart from the offender, when any of the following applies:

(a) For the purpose of preventing resistance, the offender substantially impairs the other person's judgment or
control by administering any drg, intoxicant, or controlled substance to the other person surreptitiously or by force,
threat of force, or deception.

(b) The other person is less than thirteen years of age, whether or not the offender knows the age of the other
person.

(c) The other person's ability to resist or consent is substantially impaired because of a mental or physical con-
dition or because of advanced age, and the offender knows or has reasonable cause to believe that the other person’s
ability to resist or consent is substantially impaired because of a mental or physical condition or because of advanced
age.

(2) No person shall engage in sexual conduct with another when the offender purposely compels the other person
to submit by force or threat of force.

(B) Whoever violates this section is guilty of rape, a felony of the first degree. If the offender under division
(AX1)(a) of this section substantially impairs the other person's judgment or control by administering any controlled
substance described in section 3719.41 of the Revised Cede to the other person surreptitiously or by force, threat of
force, or deception, the prison term imposed upon the offender shall be one of the prison terms prescribed for a felony
of the first degree in section 2929.14 of the Revised Code that is not less than five years. Except as otherwise provided
in this division, notwithstanding sections 2929.11 to 2929.14 of the Revised Code, an offender under division (A)1)(b)
of this section shall be sentenced to a prison term or term of life imprisonment pursuant to section 2971.03 of the Re-
vised Code. If an offender is convicted of or pleads guilty to a violation of division (A)(1)(b) of this section, if the of-
fender was less than sixteen years of age at the time the offender committed the violation of that division, and if the
offender during or immediately after the commission of the offense did not cause serious physical harm to the victim,
the victim was ten years of age or older at the time of the commission of the viclation, and the offender has not previ-
ously been convicted of or pleaded guilty to a violation of this section or a substantially similar existing or former law
of this state, another state, or the United States, the court shall not sentence the offender to a prison term or term of life
imprisonment pursuant to section 2971.03 of the Revised Code, and instead the court shall sentence the offender as oth-
erwise provided in this division. If an offender under division (A)(1)(b) of this section previously has been convicted of
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or pleaded guilty to violating division {A)(1)b) of this section or to violating an existing or former law of this state,
another state, or the United States that is substantially similar to division (A){1)(b) of this section, if the offender during
or immediately after the commission of the offense caused serious physical harm to the victim, or if the victim under
division (A)(1)(b) of this section is less than ten years of age, in lieu of sentencing the offender to a prison term or term
of life imprisonment pursuant to section 2971.03 of the Revised Code, the court may impose upon the offender a term of
life without parole. If the court imposes a term of life without parole pursuant to this division, division (F) of section
2971.03 of the Revised Code applies, and the offender automatically is classified a tier III sex offender/child-victim of-
fender, as described in that division.

(C) A victim need not prove physical resistance to the offender in prosecutions under this section.

(D) Evidence of specific instances of the victim's sexual activity, opinion evidence of the victim's sexual activity,
and reputation evidence of the victim's sexual activity shall not be admitted under this section unless it involves evi-
dence of the origin of semen, pregnancy, or disease, or the victim's past sexual activity with the offender, and only to
the extent that the court finds that the evidence is material to a fact at issue in the case and that its inflammatory or
prejudicial nature does not outweigh its probative value.

Evidence of specific instances of the defendant's sexual activity, opinion evidence of the defendant's sexual activity,
and reputation evidence of the defendant's sexual activity shall not be admitted under this section unless it involves evi-
dence of the origin of semen, pregnancy, or disease, the defendant’s past sexual activity with the victim, or is admissible
against the defendant under section 2945.59 of the Revised Code, and only to the extent that the court finds that the evi-
dence is material o a fact at issue in the case and that its inflammatory or prejudicial nature does not cutweigh its pro-
bative value.

(E) Prior to taking testimony or receiving evidence of any sexual activity of the victim or the defendant in a pro-
ceeding under this section, the court shall resolve the admissibility of the proposed evidence in a hearing in chambers,
which shall be held at or before preliminary hearing and not less than three days before trial, or for good cause shown
during the trial.

(F) Upon approval by the court, the victim may be represented by counsel in any hearing in chambers or other pro-
ceeding to resolve the admissibility of evidence. If the victim is indigent or otherwise is unable to obtain the services of
counsel, the court, upon request, may appoint counsel to represent the victim without cost to the victim.

{G) It is not a defense to a charge under division (A)}2) of this section that the offender and the victim were married
or were cohabiting at the time of the commission of the offense.

HISTORY:

134 v H 511 (Eff 1-1-74); 136 v § 144 (Eff 8-27-75); 139 v S 199 (Eff 7-1-83); 141 v H 475 (E{f 3-7-86); 145 v §
31 (Eff 9-27-93); 146 v S 2 (BIf 7-1-96); 147 v H 32 (Eff 3-10-98); 149 v H 485. Eff 6-13-2002; 151 v 8260, § 1, eff.
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§ 2911.01. Aggravated robbery

(A) No person, in attempting or committing a theft offense, as defined in section 2913.01 of the Revised Code, or in
fleeing immediately after the attempt or offense, shall do any of the following:

(1) Have a deadly weapon on or about the offender's person or under the offender's control and either display the
weapon, brandish it, indicate that the offender possesses it, or use it;

(2) Have a dangerous ordnance on or about the offender's person or under the offender's control;
(3) Inflict, or attempt to inflict, serious physical harm on another.

(B) No person, without privilege to do so, shall knowingly remove or attempt to remove a deadly weapon from the
person of a law enforcement officer, or shall knowingly deprive or attempt to deprive a law enforcement officer of a
deadly weapon, when both of the following apply:

(1) The law enforcement officer, at the time of the removal, attempted removal, deprivation, or attempted depri-
vation, is acting within the course and scope of the officer's duties;

(2) The offender knows or has reasonable cause to know that the law enforcement officer is a law enforcement of-
ficer.

(C) Whoever violates this section is guilty of aggravated robbery, a felony of the first degree.
(D) As used in this section:

(1) "Deadly weapon” and "dangerous ordnance” have the same meanings as in section 2923.11 of the Revised
Code.

(2) "Law enforcement officer” has the same meaniﬂg as in section 2901.01 of the Revised Code and also includes
employees of the department of rehabilitation and correction who are authorized to carry weapons within the course and
scope of their duties.

HISTORY: .
134 vH 511 (Eff 1-1-74); 139 v § 199 (Eff 1-5-83); 140 v S 210 (Eff 7-1-83); 146 v S 2 (Eff 7-1-96); 147 v H 151.
Eff9-16-97.

A-3



Page 1

LEXSTAT ORC ANN. 2011.02

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2008 by Matthew Bender & Company, Inc
a member of the LexisNexis Group
All rights reserved.

##* CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH MAY 6, 2008 **#¥
#*k% ANNOTATIONS CURRENT THROUGH APRIL 1, 2008 ***
#+% QPINIONS OF ATTORNEY GENERAL CURRENT THROUGH MAY 6, 2008 ***

TITLE 29. CRIMES -- PROCEDURE
CHAPTER 2911. ROBBERY, BURGLARY, TRESPASS AND SAFECRACKING
ROBBERY

Go to the Ohio Code Archive Directory
ORC Ann. 2911.02 (2008)

§ 2911.02. Robbery

{A) No person, in attempting or committing a theft offense or in fleeing immediately after the attempt or offense, shall
do any of the following:

(1) Have a deadly weapon on or about the offender's person or under the offender’s control;
(2) Inflict, attempt to inflict, or threaten to inflict physical harm on another;
(3) Use or threaten the immediate use of force against another.

(B) Whoever violates this section is guilty of robbery. A violation of division (A)(1) or {2) of this section is a fel-
ony of the second degree. A violation of division (A)(3) of this section is a felony of the third degree.

(C} As used in this section:
(1) "Deadly weapon" has the same meaning as in section 2923.11 of the Revised Code.
(2) "Theft offense” has the same meaning as in section 2913.01 of the Revised Code.

HISTORY:
134 vH 511 (Eﬁl—1-74j; 139 v 5 199 (Eff 7-1-83); 146 v 8 2 (Eff 7-1-96); 146 v § 269, Eff 7-1-96.
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§ 2925.03. Trafficking in drugs

(A) No person shall knowingly do any of the following;
(1) Sell or 6ffer to sell & controlled substance;

(2) Prepare for shipment, ship, transport, deliver, prepare for distribution, or distribute a controlled substance,
when the offender knows or has reasonable cause to believe that the controlled substance is intended for sale or resale
by the offender or another person.

(B} This section does not apply to any of the following:

(1) Manufacturers, licensed health professionals authorized to prescribe drugs, pharmacists, owners of pharma-
cies, and other persons whose conduct is in accordance with Chapters 3719., 47135, 4723., 4729., 4730.,4731., and
4741, of the Revised Code;

(2} If the offense involves an anabolic steroid, any person who is conducting or participating in a research project
involving the use of an anabolic stergid if the project has been approved by the United States food and drug administra-
tion;

{3) Any person who sells, offers for sale, preseribes, dispenses, or administers for livestock or other nonhuman
species an anabolic steroid that is expressly intended for administration through implants to livestock or other nonhu-
man species and approved for that purpose under the "Federal Food, Drug, and Cosmetic Act," 52 Star. 1040 (1938}, 21
US.C.A 301, as amended, and is sold, offered for sale, prescribed, dispensed, or administered for that purpose in accor-
dance with that act.

(C) Whoever violates division (A) of this section is guilty of one of the following:

(1) If the drug invoived in the violation is any compound, mixture, preparation, or substance included in schedule
[ or schedule II, with the exception of marihuana, cocaine, L 8.D., heroin, and hashish, whoever violates division (A) of
this section is guilty of aggravated trafficking in drugs. The penalty for the offense shall be determined as follows:

(2) Except as otherwise provided in division (C)(1){b), (c), (d), (&), or (f) of this section, aggravated trafficking
in drugs is a felony of the fourth degree, and division (C) of section 2929, 13 of the Revised Code applies in determining
whether to impose a prison term on the offender.

- AS -



Page 2
ORC Ann. 2925.03

(b) Except as otherwise provided in division (C)(1)(c), (d), (e), or (f) of this section, if the offense was commit-
ted in the vicinity of a school or in the vicinity of a juvenile, aggravated trafficking in drugs is a felony of the third de-
gree, and division (C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on
the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds the bulk
amount but is less than five times the bulk amount, aggravated trafficking in drugs is a felony of the third degree, and
the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the third degree. If
the amount of the drug involved is within that range and if the offense was committed in the vicinity of a school or in
the vicinity of a juvenile, aggravated trafficking in drugs is a felony of the second degree, and the court shall impose as
 mandatory prison term one of the prison terms prescribed for a felony of the second degree.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds five
times the bulk amount but is less than fifty times the bulk amount, aggravated trafficking in drugs is a felony of the sec-
ond degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the
second degree. If the amount of the drug involved is within that range and if the offense was committed in the vicinity
of a school or in the vicinity of a juvenile, aggravated trafficking in drugs is a felony of the first degree, and the court
shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

{(e) If the amount of the drug involved equals or exceeds fifty times the bulk amount but is less than one hun-
dred times the bulk amount and regardless of whether the offense was committed in the vicinity of a school or in the
vicinity of a juvenile, aggravated trafficking in drugs is a felony of the first degree, and the court shall impose as a man-
datory prison term one of the prison terms prescribed for a felony of the first degree.

(D) If the amount of the drug involved equals or exceeds one hundred times the bulk amount and regardless of
whether the offense was committed in the vicinity of a school or in the vicinity of a juvenile, aggravated trafficking ih
drugs is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a mandatory
prison term the maximum prison term prescribed for a felony of the first degree and may impose an additional prison
term prescribed for a major drug offender under division (D)(3)(b) of section 2929.14 of the Revised Code.

(2) If the drug involved in the violation is any compound, mixture, preparation, or substance included in schedule
II1, IV, or V, whoever violates division (A} of this section is guilty of trafficking in drugs. The penalty for the offense
shall be determined as follows:

(&) Except as otherwise provided in division (C)(2)(b), (c), (d), or (e) of this section, trafficking in drugs isa
felony of the fifth degree, and division (C) of section 2929. 13 of the Revised Code applies in determining whether to
impose a prison term on the offender.

(b) Except as otherwise provided in division (C)(2)(c), (d), or (e) of this section, if the offense was committed in
the vicinity of a school or in the vicinity of a juvenile, trafficking in drugs is a felony of the fourth degree, and division
(C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds the bulk
amount but is less than five times the bulk amount, trafficking in drugs is a felony of the fourth degree, and thereis a
presumption for a prison term for the offense. If the amount of the drug involved is within that range and if the offense
was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in drugs is a felony of the third de-
gree, and there is a presumption for a prison term for the offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds five
times the bulk amount but is less than fifty times the bulk amount, trafficking in drugs is a felony of the third degree,
and there is a presumption for a prison term for the offense. If the amount of the drug involved is within that range and
if the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in drugs is a felony of
the second degree, and there is a presumption for a prisori term for the offense.

{e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds fifty
times the bulk amount, trafficking in drugs is a felony of the second degree, and the court shall impose as a mandatory
ptison term one of the prison terms prescribed for a felony of the second degree. If the amount of the drug involved
equals or exceeds fifty times the bulk amount and if the offense was committed in the vicinity of a school or in the vi-
cinity of a juvenile, irafficking in drugs is a felony of the first degree, and the court shall impose as a mandatory prison
term one of the prison terms prescribed for a felony of the first degree,
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(3) If the drug involved in the violation is marihuana or a compound, mixture, preparation, or substance contain-
ing marihuana other than hashish, whoever violates division (A} of this section is guilty of trafficking in marihuana. The
penalty for the offense shall be determined as follows:

{a) Except as otherwise provided in division (C)3)(b}, {c), (d), (&), (), or (g} of this section, trafficking in mari-
huana is a felony of the fifth degree, and division (C) of section 2929.13 of the Revised Code applies in determining
whether to impose a prison term on the offender.

(b) Except as otherwise provided in division (C)(3)(c), (d), (¢), (), or (g) of this section, if the offense was
committed int the vicinity of a school or in the vicinity of a juvenile, trafficking in marihuana is a felony of the fourth
degree, and division (C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term
on the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds two hun-
dred grams but is less than one thousand grams, trafficking in marihuana is a felony of the fourth degree, and division
(C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender. If
the amount of the drug involved is within that range and if the offense was committed in the vicinity of a school or in
the vicinity of a juvenile, trafficking in marihuana is a felony of the third degree, and division (C) of section 2929.13 of
the Revised Code applies in determining whether to impose a prison term on the offender.

{d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds one
thousand grams but is less than five thousand grams, trafficking in marihuana is a felony of the third degree, and divi-
sion (C) of section 2929.13 of the Revised Code applies in determining whether to impose a prisen term on the offender.
If the amount of the drug involved is within that range and if the offense was committed in the vicinity of a school or inx
the vicinity of a juvenile, trafficking in marihuana is a felony of the second degree, and there is a presumption that a
prison term shall be imposed for the offense.

{e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds five
thousand grams but is less than twenty thousand grams, trafficking in marihuana is a felony of the third degree, and
there is a presumption that a prison term shall be imposed for the offense. If the amount of the drug involved is within
that range and if the offense was commitied in the vicinity of a school or in the vicinity of a juvenile, trafficking in
marihuana is a felony of the second degree, and there is a presumption that a prison term shall be imposed for the of- -
fense.

() Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds twenty
thousand grams, trafficking in marihuana is a felony of the second degree, and the court shall impose as a mandatory
prison term the maximum prison term prescribed for a felony of the second degree. If the amount of the drug involved
equals or exceeds twenty thousand grams and if the offense was committed in the vicinity of a school or in the vicim'ty
of a juvenile, trafficking in marihuana is a felony of the first degree, and the court shall impose as a mandatory prison
term the maximum prison term prescribed for a felony of the first degree.

(g) Except as otherwise provided in this division, if the offense involves a gift of twenty grams or less of mari-
huana, trafficking in marihuana is a minor misdemeanor upon a first offense and a misdemeanor of the third degree
upon a subsequent offense. If the offense involves a gift of twenty grams or less of marihuana and if the offense was
comrmitted in the vicinity of a school or in the vicinity of a juvenile, trafficking in marihuana is a misdemeanor of the
third degree.

(4) If the drug involved in the vielation is cocaine or a compound, mixture, preparation, or substance containing
cocaine, whoever violates division (A) of this section is guilty of trafficking in cocaine. The penalty for the offense shali
be determined as follows:

(a) Except as otherwise provided in division {C){(4)(b), (c), (d}, (e). (f), or (g) of this section, trafficking in co-
caine is a felony of the fifth degree, and division (C) of section 2929.13 of the Revised Code applies in determining
whether to impose a prison term on the offender.

(b) Except as otherwise provided in division (C)4)(c), (d), (), (f), or () of this section, if the offense was
committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in cocaine is a felony of the fourth de-
gree, and division (C) of section 2629.13 of the Revised Code applies in determining whether to impose a prison term on
the offender.
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(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds five
grams but is less than ten grams of cocaine that is not crack cocaine or equals or exceeds one gram but is less than five
grams of crack cocaine, trafficking in cocaine is a felony of the fourth degree, and there is a presumption for a prison
term for the offense. If the amount of the drug involved is within one of those ranges and if the offense was committed
in the vicinity of a school or in the vicinity of a juvenile, trafficking in cocaine is a felony of the third degree, and there
is a presumption for a prison term for the offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten
grams but is less than one hundred grams of cocaine that is not crack cocaine or equals or exceeds five grams but is less
than ten grams of crack cocaine, trafficking in cocaine is a felony of the third degree, and the court shall impose as a
mandatory prison term one of the prison terms prescribed for a felony of the third degree. If the amount of the drug in-
volved is within one of those ranges and if the offense was committed in the vicinity of a school or in the vicinity of a
juvenile, trafficking in cocaine is a felony of the second degree, and the court shall impose as a mandatory prison term
one of the prison terms prescribed for a felony of the second degree.

{¢) Except ac otherwise provided in this division, if the amount of the drug involved equals or exceeds one hun-
dred grams buf is less than five hundred grams of eocaine that is not crack cocaine or equals or exceeds ten grams but is
less than twenty-five grams of crack cocaine, trafficking in cocaine is a felony of the second degree, and the court shall
impose as a mandatory prison term one of the prison terms prescribed for a felony of the second degree. If the amount
of the drug involved is within one of those ranges and if the offense was committed in the vicinity of a school or in the
vicinity of a juvenile, trafficking in cocaine is a felony of the first degree, and the court shall impose as a mandatory
prison term one of the prison terms prescribed for a felony of the first degree.

(f) If the amount of the drug invelved equals or exceeds five hundred grams but is less than one thousand grams
of cocaine that is not crack cocaine or equals or exceeds twenty-five grams but is less than one hundred grams of crack
cocaine and regardless of whether the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in cocaine is a felony of the first degree, and the court shall impose as a mandatory prison term one of the
prison terms prescribed for a felony of the first degree.

(g) If the amount of the drug involved equals or exceeds cne thousand grams of cocaine that is not crack co-
caine or equals or exceeds one hundred grams of crack cocaine and regardless of whether the offense was committed in
the vicinity of a school or in the vicinity of a juvenile, trafficking in cocaine is a felony of the first degree, the offender
is a major drug offender, and the court shall impose as 2 mandatory prison term the maximum prison term prescribed for
a felony of the first degree and may impose an additional mandatory prison term prescribed for a major drug offender
under division (D)(3)(b) of section 2929.14 of the Revised Code.

(5) If the drug involved in the violation is L.S.D. or a compound, mixture, preparation, or substance containing
1..8.D., whoever violates division (A) of this section is guilty of frafficking in L.S.D. The penalty for the offense shatl
be determined as follows:

(a) Except as otherwise provided in division (C}5)(b), (c), (d), (&), (), or (g) of this section, trafficking in
L.8.D. is a felony of the fifth degree, and division (C) of section 2929.13 of the Revised Code applies in determining
whether to impose a prison term on the offender.

(b) Except as otherwise provided in division {C)(5)(c), (d), (e), (f), or () of this section, if the offense was
committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in L.S.D. is a felony of the fourth de-
gree, and division (C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on
the offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten unit
doses but is less than fifty unit doses of L.8.ID. in 2 solid form or equals or exceeds one gram but is Jess than five grams
of L.5.D. in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in L.5.D. is a felony of the fourth
degree, and there is a presumption for a prison term for the offense. If the amount of the drug involved is within that
range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in L.S.D. is
a felony of the third degree, and there is a presumption for a prison term for the offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds fifty unit
doses but is less than two hundred fifty unit doses of L.S.D. in a selid form or equals or exceeds five grams but is less
than twenty-five grams of L.S.D. in 2 liquid concentrate, liquid extract, or liquid distillate form, trafficking in L.S.D. is
a felony of the third degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed
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for a felony of the third degree. If the amount of the drug involved is within that range and if the offense was committed
in the vicinity of a school or in the vicinity of a juvenile, trafficking in L.S.D. is a felony of the second degree, and the
court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the second degree.

(¢) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds two hun-
dred fifty unit doses but is less than one thousand unit doses of L.8.D. in a solid form or equals or excesds twenty-five
grams but is less than one hundred grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form, traf-
ficking in L.S.D. is a felony of the second degree, and the court shall impose as 2 mandatory prison term one of the
prison terms prescribed for a felony of the second degree. If the amount of the drug involved is within that range and if
the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in L.S.D. is a felony of
the first degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of
the first degree.

(f) If the amount of the drug involved equals or exceeds one thousand unit doses but is less than five thousand
unit doses of L.S.D. in a solid form or equals or exceeds one hundred grams but is less than five hundred grams of
L.8.D. in a liquid concentrate, liquid extract, or liquid distillate form and regardless of whether the offense was commit-
ted in the vicinity of a school or in the vicinity of a juvenile, trafficking in L.5.D. is a felony of the first degree, and the
court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(2) If the amount of the drug involved equals or exceeds five thousand unit doses of L.5.D. in a solid form or
equals or exceeds five hundred grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form and re-
gardless of whether the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in
L.8.D. is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a mandatory
prison term the maximum prison term prescribed for a felony of the first degree and may impose an additional manda-
tory prison term prescribed for a major drug offender under division (D)(3)(b) of section 2929.14 of the Revised Code.

(6) If the drug involved in the violation is heroin or a compound, mixture, preparation, or substance containing
heroin, whoever violates division {A) of this section is guilty of trafficking in heroin. The penalty for the offense shall
be determined as follows:

(a) Except as otherwise provided in division (C)(G)(b), {c), (d), (e), (), or () of this section, trafficking in her-
oin is a felony of the fifth degree, and division (C) of section 2929.13 of the Revised Code applies in determining
whether to impose a prison term on the offender.

(b) Except as otherwise provided in division (C)(6)(c), (d), (e), (f), or (g) of this section, if the offense was
committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in heroin is a felony of the fourth degree,
and division (C) of section 2929.13 of the Revised Code applies in defermining whether to impose a prison term on the
offender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten unit
doses but is less than fifty unit doses or equals or exceeds one gram but is less than five grams, trafficking in heroin is a
felony of the fourth degree, and there is a presumption for a prison term for the offense. If the amount of the drug in-
volved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in heroin is a felony of the third degree, and there is a presumption for a prison term for the offense.

(d) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds fifty unit
doses but is less than one hundred unit doses or equals or exceeds five grams but is less than ten grams, trafficking in
heroin is a felony of the third degree, and there is a presumption for a prison term for the offense. If the amount of the
drug involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a ju-
venile, trafficking in heroin is a felony of the second degree, and there is a presumption for a prison term for the offense.

(e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds one hun-
dred unit doses but is less than five hundred unit doses or equals or exceeds ten grams but is less than fifty grams, traf-
ficking in heroin is a felony of the second degree, and the court shall impose as a mandatory prison term one of the
prison terms prescribed for a felony of the second degree. If the amount of the drug involved is within that range and if
the offense was committed in the vicinity of a schoo! or in the vicinity of a juvenile, trafficking in heroin is a felony of
the first degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of
the first degree.
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(£) If the amount of the drug involved equals or exceeds five hundred unit doses but is less than two thousand
five hundred unit doses or equals or exceeds fifty grams but is less than two hundred fifty grams and regardless of
whether the offense was committed in the vicinity of a school or in the vicinity of a juvenile, trafficking in heroinisa
felony of the first degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a
felony of the first degree.

(£) If the amount of the drug involved equals or exceeds two thousand five hundred unit doses or equals or ex-
ceeds two hundred fifty grams and regardless of whether the offense was committed in the vicinity of a school or in the
vicinity of a juvenile, trafficking in heroin is a felony of the first degree, the offender is a major drug offender, and the
court shall impose as a mandatory prison term the maximum prison term prescribed for a felony of the first degree and
may impose an additional mandatory prison term prescribed for a major drug offender under division {D}3)(b) of sec-
tion 2929.14 of the Revised Code. :

(7) If the drug involved in the violation is hashish or a compound, mixture, preparation, or substance containing
hashish, whoever violates division (A) of this section is guilty of trafficking in hashish. The penalty for the offense shall
be determined as follows: -

(2) Except' as otherwise provided-in division (C)}7)(b), (¢}, {d), (¢), or () of this section, trafficking in hashish is
a felony of the fifth degree, and division (C) of section 2929.13 of the Revised Code applies in determining whether to -
impose a prison term on the offender.

(b) Except as otherwise provided in division (CX7)(c), (d), (e), or (f) of this section, if the offense was commit-
ted in the vicinity of a school or in the vieinity of a juvenile, trafficking in hashish is a felony of the fourth degree, and
division (C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the of-
fender.

(c) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds ten
grams but is less than fifty grams of hashish in a solid form or equals or exceeds two grams but is less than ten grams of
hashish in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in hashish is a felony of the fourth
degree, and division (C) of section 2929.13 of the Revised Code applies in determining whether to impose a prison term
on the offender. If the amount of the drug involved is within that range and if the offense was committed in the vicinity
of a school or in the vicinity of a juvenile, trafficking in hashish is a felony of the third degree, and division (C) of sec-
tion 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(d) Except as otherwise provided in this division, if the amount of the drug invelved equals or exceeds fifty
grams but is less than two hundred fifty grams of hashish in a solid form or equals or exceeds ten grams but is less than
fifty grams of hashish in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in hashish is a felony of
the third degree, and division (C) of section 2929.13 of the Revised Code applies in determining whether to impose a
prison term on the offender. If the amount of the drug involved is within that range and if the offense was committed in
the vicinity of a school or in the vicinity of a juvenile, trafficking in hashish is a felony of the second degree, and there
is a presumption that a prison term shall be imposed for the offense.

(e) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds two hun-
dred fifty grams but is less than one thousand grams of hashish in a solid form or equals or exceeds fifty grams but is
less than two hundred grams of hashish in a liquid concentrate, liquid extract, or liquid distillate form, trafficking in
hashish is a felony of the third degree, and there is a presumption that a prison term shall be imposed for the offense. If
the amount of the drug involved is within that range and if the offense was committed in the vicinity of a school or in
the vicinity of a juvenile, trafficking in hashish is a felony of the second degree, and there is a presumption that a prison
term shall be imposed for the offense. '

(f) Except as otherwise provided in this division, if the amount of the drug involved equals or exceeds one thou-
sand grams of hashish in a solid form or equals or exceeds two hundred grams of hashish in a liquid concentrate, liquid
extract, or liquid distillate form, trafficking in hashish is a felony of the second degree, and the court shall impose as a
mandatory prison term the maximum prison term prescribed for a felony of the second degree. If the amount of the drug
involved is within that range and if the offense was committed in the vicinity of a school or in the vicinity of a juvenile,
trafficking in hashish is a felony of the first degree, and the court shall impose as a mandatory prison term the maximum
prison term prescribed for a felony of the first degree.

(D) In addition to any prison term authorized or required by division (C) of this section and sections 2929.13 and
2929.14 of the Revised Code, and in addition to any other sanction imposed for the offense under this section or sections
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2929.11 to 2929.18 of the Revised Code, the court that sentences an offender who is convicted of or pleads guilty to a
violation of division (A) of this section shall do all of the following that are applicable regarding the offender:

(1) If the violation of division (A} of this section is a felony of the first, second, or third degree, the court shall
impose upon the offender the mandatory fine specified for the offense under division (BX1) of section 2929.18 of the
Revised Code unless, as specified in that division, the court determines that the offender is indigent. Except as otherwise
provided in division (H)(1) of this section, a mandatory fine or any other fine imposed for a violation of this section is
subject to division (F) of this section. If a person is charged with a violation of this section that is a felony of the first,
second, or third degree, posts bail, and forfeits the bail, the clerk of the court shall pay the forfeited bail pursuant to di-
visiong (D)(1) and (F) of this section, as if the forfeited bail was a fine imposed for a violation of this section. If any
amount of the farfeited bail remains after that payment and if a fine is imposed under division (H){1) of this section, the
clerk of the court shall pay the remaining amount of the forfeited bail pursuant to divisions (H)(2) and (3) of this sec-
tion, as if that remaining amount was a fine imposed under division (H)(1) of this section.

{2) The court shall suspend the driver's or commercial driver's license or permit of the offender in accordance
with division (G) of this section.

(3) If the offender is a professionally licensed person, the court immediately shall comply with section 2925.368 of
the Revised Code.

(E) When a person is charged with the sale of or offer to sell a bulk amount or a multiple of a bulk amount of a con-
trolled substance, the jury, or the court trying the accused, shall determine the amount of the controlled substance in-
volved at the time of the offense and, if a guilty verdict is returned, shall return the findings as part of the verdict. In any
such case, it is unnecessary to find and retn the exact amount of the controlled substance involved, and it is sufficient
if the finding and return is to the effect that the amount of the controlled substance involved is the requisite amount, or
that the amount of the controlled substance involved is less than the requisite amount.

(F) (1) Notwithstanding any contrary provision of section 3719.21 of the Revised Code and except as provided in
division {H) of this section, the clerk of the court shall pay any mandatory fine imposed pursuant to division (D)(1) of
this section and any fine other than a mandatory fine that is imposed for a violation of this section pursuant to division
{A) or (BX)3) of section 2929.18 of the Revised Code 1o the county, township, municipal corporation, park district, as
created pursuant to section 511,18 or 1545.04 of the Revised Code, or state law enforcement agencies in this state that
primarily were responsible for or involved in making the arrest of, and in prosecuting, the offender. However, the clerk
shall not pay a mandatory fine so imposed to a law enforcement agency unless the agency has adopted a written internal
control policy under division (F)(2) of this section that addresses the use of the fine moneys that it receives. Each
agency shall use the mandatory fines so paid to subsidize the agency's law enforcement efforts that pertain to drug of-
fenses, in accordance with the written internal control policy adopted by the recipient agency under division (FX2) of
this section.

(2} (2) Prior to receiving any fine moneys under division (F)(1) of this section or division (B} of secfion 292342
of the Revised Code, a law enforcement agency shall adopt a writted internal control policy that addresses the agency's
use and disposition of all fine moneys so received and that provides for the keeping of detailed financial records of the
receipts of those fine moneys, the general types of expenditures made out of those fine moneys, and the specific amount
of each general type of expenditure. The policy shall not provide for or permit the identification of any specific expendi-
ture that is made in an ongoing investigation. All financial records of the receipts of those fine moneys, the general
types of expenditures made out of those fine moneys, and the specific amount of each general type of expenditure by an
agency are public records open for inspection under section 149.43 of the Revised Code. Additionally,  written internal
control policy adopted under this division is such a public record, and the agency that adopted it shall comply with it.

{b) Each law enforcement agency that receives in any calendar year any fine moneys under division (F)(1) of
this section or division (B} of section 2925.42 of the Revised Code shall prepare a report covering the calendar year that
cumulates all of the information contained in all of the public financial records kept by the agency pursuant to division
(F)(2)(2) of this section for that calendar year, and shall send a copy of the cumulative report, no later than the first day
of March in the calendar year following the calendar year covered by the report, to the attorney general. Each report
received by the attorney general is a public record open for inspection under section 149.43 of the Revised Code. Not
later than the fifteenth day of April in the calendar year in which the reports are received, the attorney general shall send
to the president of the senate and the speaker of the house of representatives a written notification that does all of the
following:

A-11



Page 8
ORC Ann. 292503

(i) Indicates that the attorney general has received from law enforcement agencies reports of the type de-
scribed in this division that cover the previous calendar year and indicates that the reports were received under this divi-

sion;
(ii) Indicates that the reports are open for inspection under section 149.43 of the Revised Code;

(iii) Indicates that the attorney general will provide a copy of any or all of the reports to the president of the
senate or the speaker of the house of representatives upon request.

(3) As used in division (F) of this section:

(a) "Law enforcement agencies” includes, but is not limited to, the state board of pharmacy and the office of a
prosecutor.

(b) "Prosecutor” hac the same meaning as in section 2935.01 of the Revised Code.

(G) When required under division (I’X2) of this section or any other provision of this chapter, the court shall sus-
pend for not less than six months or more than five years the driver's or commercial driver's license or permit of any
person who is convicted of or pleads guilty to any violation of this section or any other specified provision of this chap-
ter. If an offender's driver's or commercial driver's license or permit is suspended pursuant to this division, the offender,
at any time after the expiration of two years from the day on which the offender’s sentence was imposed or from the day
on which the offender finally was released from a prison term under the sentence, whichever is later, may file a motion
with the sentencing court requesting termination of the suspension; upon the filing of such a motion and the court's find-
ing of good cause for the termination, the court may terminate the suspension.

(H) (1) In addition to any prison term awthorized or required by division (C) of this section and sections 2929.13
and 2929.14 of the Revised Code, in addition to any other penalty or sanction imposed for the offense under this section
or sections 2929.11 to 2929.18 of the Revised Code, and in addition to the forfeiture of property in connection with the
offense as prescribed in Chapter 2981. of the Revised Code, the court that sentences an offender who is convicted of or
pleads guilty to a violation of division (A) of this section may impose upon the offender an additional fine specified for
the offense in division (B)(4) of section 2929.18 of the Revised Code. A fine imposed under division (H){1) of this sec-
tion is not subject to division (F) of this section and shall be used solely for the support of one or mere eligible alcohol
and drug addiction programs in accordance with divisions (H)(2) and (3) of this section.

{2) The court that imposes a fine under division (H){(1) of this section shall specify in the judgment that imposes
the fine one or more eligible alcohol and drug addiction programs for the support of which the fine money is to be used.
No alcohol and drug addiction program shall receive or use money paid or collected in satisfaction of a fine imposed
under division (H)(1) of this section unless the program is specified in the judgment that imposes the fine, No alcohol
and drug addiction program shall be specified in the judgment unless the program is an eligible alcohol and drug addic-
tion program and, except as otherwise provided in division (H)(2) of this section, unless the program is located in the
. county in which the court that imposes the fine is located or in a county that is immediately contiguous to the county in
which that court is located. If no eligible alcohol and drug addiction program is located in any of those counties, the
judgment may specify an eligible alcohol and drug addiction program that is located anywhere within this state.

{3) Notwithstanding any contrary provision of section 3719.21 of the Revised Code, the clerk of the court shall
pay any fine imposed under division (H)(1) of this section to the eligible alcohol and drug addiction program specified
pursuant to division (I1)(2) of this section in the judgment. The eligible alcohol and drug addiction program that re-
ceives the fine moneys shall use the moneys only for the alcohol and drug addiction services identified in the applica-
tion for certification under section 3793.06 of the Revised Code or in the application for a Heense under section 3793.11
of the Revised Code filed with the department of alcohol and drug addiction services by the aleohol and drug addiction
program specified in the judgment.

(4) Each alcohol and drug addiction program that receives in a calendar year any fine moneys under division
(H)(3)} of this section shall file an annual report covering that calendar year with the court of common pleas and the
board of county commissioners of the county in which the program is located, with the court of common pleas and the
board of county commissioners of each county from which the program received the moneys if that county is different
from the county in which the program is located, and with the attorney general. The alcohol and drug addiction program
shall file the report no later than the first day of March in the calendar year following the calendar year in which the
program received the fine moneys. The report shall include statistics on the number of persons served by the alcohol
and drug addiction program, identify the types of alcohol and drug addiction services provided to those persons, and
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include a specific accounting of the purposes for which the fine moneys received were used. No information contained
in the report shall identify, or enable a person to determine the identity of, any person served by the alcohol and drug
addiction program. Each report received by a court of common pleas, a board of county commissioners, or the attorney
general is a public record open for inspection under section 149.43 of the Revised Code.

(57 As used in divisions (H)(1) to (5} of this section:

(a) "Alcohol and drug addiction program" and "alcohol and drug addiction services" have the same meanings as
in section 3793.01 of the Revised Code.

(b) "Eligible alcohol and drug addiction program" means an alcohol and drug addiction program that is certified
under section 3793.06 of the Revised Code or licensed under section 3793.11 of the Revised Code by the department of
alcohol and drug addiction services.
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§ 2925.11. Possession of drugs

(A) No person shall knowingly obtain, possess, or use a controlled substance.
(B) This section does not apply to any of the following:

(1) Maﬁufactufers, licensed health professionals authorized to prescribe drugs, pharmacists, owners of pharma-
cies, and other persons whose conduct was in accordance with Chapters 3719., 4715., 4723., 4729., 4730., 4731, and
4741, of the Revised Code;

(2) If the offense involves an anabolic steroid, any person who is conducting or participating in a research project
involving the use of an anabolic steroid if the project has been approved by the United States food and drug administra-
tion; ‘

(3) Any person who sells, offers for sale, prescribes, dispenses, or administers for livestock or other nonhuman
\species an anabolic steroid that is expressly intended for administration through implants to livestock or other nonhu-
man species and approved for that purpose under the "Federal Food, Drug, and Cosmetic Act," 52 Stat. 1040 (1938), 21
U.S.C.A. § 301, as amended, and is sold, offered for sale, prescribed, dispensed, or administered for that purpose in ac-
cordance with that act;

(4) Any person who obtained the controlled substance pursuant to a prescription issued by a licensed health pro-
fessional authorized to prescribe drugs.

(C) Whoever violates division (A) of this section is guilty of one of the following:

(1) If the drug involved in the violation is a compound, mixture, preparation, or substance included in schedule I
or II, with the exception of marihuana, cocaine, L.S.D., heroin, and hashish, whoever violates division (A) of this sec-
tion is guilty of aggravated possession of drugs. The penalty for the offense shall be determined as follows:

(a) Except as otherwise provided in division (C)(1)(b), (c), (d), or (e) of this section, aggravated possession of
drugs is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining
whether to impose a prison term on the offender.

(b) If the amount of the drug involved equals or exceeds the bulk amount but is less than five times the bulk
amount, aggravated possession of drugs is & felony of the third degree, and there is a presumption for a prison term for
the offense.
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(c) i the amount of the drug involved equals or exceeds five times the bulk amount but is less than fifty times
the bulk amount, aggravated possession of drugs Is a felony of the second degree, and the court shall impose as a man-
datory prison term one of the prison terms prescribed for a felony of the second degree.

(d) If the amount of the drug involved equals or exceeds fifty times the bulk amount but is less than one hun-
dred times the bulk amount, aggravated possession of drugs is a felony of the first degree, and the court shall i nnpose as
a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(e) If the amount of the drug involved equals or exceeds one hundred times the bulk amount, aggravated pos-
session of drugs is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a
mandatory prison term the maximum prison term prescribed for a felony of the first degree and may impose an addi-
tional mandatory prison term prescribed for a major drug offender under division (D}3)(b) of section 2929.14 of the
Revised Code.

{2) If the drug involved in the violation is a compound mixture, preparation, or substance included in schedule
1L, TV, or V, whoever violates division (A) of this section is guilty of possession of drugs. The penalty for the offense
shall be determined as follows: :

(a) Except as otherwise provided in division (C)(2)(b), (c), or (d) of this section, possession of drugs is a mis-
demeanor of tie third degree or, if the offender previously has been convicted of a drug abuse offense, a misdemeanor
of the second degree. If the drug involved in the violation is an anabolic steroid included in schedule III and if the of-
fense is a misdemeanor of the third degree under this division, in lieu of sentencing the offender to a term of imprison-
ment in a detention facility, the court may place the offender under a community control sanction, as defined in section
2929.01 of the Revised Code, that requires the offender to perform supervised community service work pursuant to divi-
sion (B) of section 2951.02 of the Revised Code.

{b) If the amount of the drug involved equals or exceeds the bulk amount but is less than five times the bulk
amount, possession of drugs is a felony of the fourth degree, and division (C) of section 2929.13 of the Revised Code
applies in determining whether to impose a prison term on the offender.

{c) If the amount of the drug involved equals or exceeds five times the bulk amount but is less than fifty times
the bulk amount, possession of drugs is a felony of the third degree and there is a presumption for a prison term for the
offense.

{d) If the amount of the drug involved equals or exceeds fifty times the bulk amount, possession of drugsisa
felony of the second degree, and the court shall impose upon the offender as a mandatory prison term one of the prison
terms prescribed for a felony of the second degree.

(3) If the drug involved in the violation is marihuana or a compound, mixture, preparation, or substance contain-
ing marihvana other thant hashish, whoever violates division (A) of this section is guilty of possession of marihuana.
The penalty for the offense shall be determined as follows:

{a) Except as otherwise provided in division (C)(3)(1), (c), (d), (), or {f} of this section, possession of marihu-
ana is a minor misdemeanor.

{b) If the amount of the drug involved equals or exceeds one hundred grams but is less than two hundred grams,
possession of marihuana is a misdemeanor of the fourth degree.

{c) If the amount of the drug involved equals or exceeds two hundred grams but is less than one thousand
grams, possession of marihuana is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code
applies in determining whether to impose a prison term on the offender.

(d) If the amount of the drug involved equals or exceeds one thousand grams but is less than five thousand
grams, possession of marihuana is a felony of the third degree, and division (C) of sectiont 2929.13 of the Revised Code
applies in determining whether to impose a prison term on the offender.

{e) If the amount of the drug involved equals or exceeds five thousand grams but is less than twenty thousand
grams, possession of marihuana is a felony of the third degree, and there is a presumption that a prison term shall be
imposed for the offense.
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(£) If the amount of the drug involved equals or exceeds twenty thousand grams, possession of marihuana is a
felony of the second degree, and the court shall impose as a mandatory prison term the maximum prison term prescribed
for a felony of the second degree.

(4) If the drug involved in the violation is cocaine or a compound, mixture, preparation, or substance containing
cocaine, whoever violates division (A) of this section is guilty of possession of cocaine. The penalty for the offense
shall be determined as follows:

() Except as otherwise provided in division (C)(4)(b), (c), (d), (&), or (£} of this section, possession of cocaine
is a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to
impose a prison term on the offender. '

(b) If the amount of the drug involved equals or exceeds five grams but is less than twenty-five grams of co-
caine that is not crack cocaine or equals or exceeds one gram but is less than five grams of crack cocaine, possession of
cocaine is a felony of the fourth degree, and there is a presumption for a prison term for the offense.

{c) If the amount of the drug involved equals or exceeds twenty-five grams but is less than one hundred grams
of cocaine that is not crack cocaine or equals or exceeds five grams but is less than ten grams of crack cocaine, posses-
sion of cocaine is a felony of the third degree, and the court shall impose as a mandatory prison term one of the prison
terms prescribed for a felony of the third degree.

(d) If the amount of the drug involved equals or exceeds one hundred grams but is less than five hundred grams
of cocaine that is not crack cocaine or equals or exceeds ten grams but is less than twenty-five grams of crack cocaine,
possession of cocaine is a felony of the second degree, and the court shall impose as a mandatory prison term otie of the
prison terms prescribed for a felony of the second degree.

(&) If the amount of the drug involved equals or exceeds five hundred grams but is less than one thousand grams
of cocaine that is not crack cocaine or equals or exceeds twenty-five grams but is less than one hundred grams of crack
cocaine, possessmn of cocaine is a felony of the first degree, and the court shall impose as a mandatory prison term one
of the prison terms prescribed for a felony of the first degree.

(f) If the amount of the drug involved equals or exceeds one thousand grams of cocaine that is not crack cocaine
or equals or exceeds one hundred grams of crack cocaine, possession of cocaine is a felony of the first degree, the of-
fender is a major drug offender, and the court shall impose as a mandatory prison term the maximum prison term pre-
scribed for a felony of the first degree and may impose an additional mandatory prison term prescribed for a major drug
offender under division (D)(3)(b) of section 2929.14 of the Revised Code.

(5) If the drug involved in the violation is L.8.D., whoever violates division (A) of this section is guilty of posses-
sion of L.8.DD, The penalty for the offense shall be determined as follows:

() Except as otherwise provided in division (C)(5)(b), (¢}, (d), (€), or (f) of this section, possession of .8.D. is
a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to
impose a prison term on the offender.

{b) If the amount of L.S.D. involved equals or exceeds ten unit doses but is less than fifty unit doses of L.S.D.
in a solid form or equals or exceeds cne gram but is less than five grams of L.S.D. in a liquid concentrate, liquid extract,
or liquid distillate form, possession of L.S.D. is a felony of the fourth degree, and division (C) of section 2929.13 of the
Revised Code applies in determining whether to impose a prison term on the offender.

(c) If the amount of L.S.D. involved equals or exceeds fifty unit doses, but is less than two hundred fifty unit
doses of L.S.D. in a solid form or equals or exceeds five grams but is less than twenty-five grams of L.S.D. in a liquid
concentrate, liquid extract, or liquid distillate form, possesswn of L.8.D. is a felony of the third degree, and there is a
presumption for a prison term for the offense.

{(d) If the amount of L.S.D. invelved equals or exceeds two hundred fifty unit doses but is less than one thou-
sand unit doses of L.S.D. in a solid form or equals or exceeds twenty-five grams but is less than one hundred grams of
L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form, possession of L.8.D. is a felony of the second de-
gree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the second
degree.
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(e) If the amount of L.S.D. involved equals or exceeds one thousand unit doses but is less than five thousand
unit doses of L.S.D. in a solid form or equals or exceeds one hundred grams but is less than five hundred grams of
L.S.D. in a liquid concentrate, liquid extract, or liquid distiliate form, possession of L.8.D. is a felony of the first degree,
and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the first degree.

(f) If the amount of L.S.D. involved equals or exceeds five thousand unit doses of L.S.DD. in a solid form or
equals or exceeds five hundred grams of L.S.D. in a liquid concentrate, liquid extract, or liquid distillate form, posses-
sion of L.S.D. is a felony of the first degree, the offender is a major drug offender, and the court shall impose as a man-
datory prison term the maximum prison term prescribed for a felony of the first degree and may impose an additional
mandatory prison term prescribed for a major drug offender under division (D}3)(b) of section 2929.14 of the Revised
Code.

{6) If the drug involved in the violation is heroin or a compound, mixture, preparation, or substance containing
heroin, whoever violates division (A) of this section is guilty of possession of heroin. The penalty for the offense shall
be determined as follows:

() Except as otherwise provided in division (C)(6)b), (¢), (d), (&), or (f} of this section, possession of heroin is
a felony of the fifth degree, and division (B) of section 2929.13 of the Revised Code applies in determining whether to
itnpose a prison term on the offender.

(b) If the amount of the drug involved equals or exceeds ten unit doses but is less than fifty unit doses or equals
or exceeds one gram but is less than five grams, possession of heroin is a felony of the fourth degree, and division (C) of
section 2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(c) If the amount of the drug involved equals or exceeds fifty unit doses but is less than one hundred unit doses
or equals or exceeds five grams but is less than ten grams, possession of heroin is a felony of the third degree, and there
is a presumption for a prison term for the offense.

(d) If the amount of the drug involved equals or exceeds one hundred unit doses but is less than five hundred
unit doses or equals or exceeds ten grams but is less than fifty grams, possession of heroin is & felony of the second de-
gree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for a felony of the second
degres.

(e) If the amount of the drug involved equals or exceeds five hundred unit doses but is less than two thousand
five hundred unit doses or equals or exceeds fifty grams but is less,than two hundred fifty grams, possession of heroin is
a felony of the first degree, and the court shall impose as a mandatory prison term one of the prison terms prescribed for
a felony of the first degree. -

() If the amount of the drug involved equals or exceeds two thousand five hundred unit doses or equals or ex-
ceeds two hundred fifty grams, possession of heroin is a felony of the first degree, the offender is a major drug offender,
and the court shall impose as a mandatory prison.term the maximum prison term prescribed for a felony of the first de-
gree and may impose an additional mandatory prison term prescribed for a major drug offender under division (D)(3)(b)
of section 2929.14 of the Revised Code. '

(7) If the drug involved in the violation is hashish or a compound, mixture, preparation, or substance containing
hashish, whoever violates division (A) of this section is guilty of possession of hashish. The penalty for the offense shall
be determined as follows: :

(a) Except as otherwise provided in division (C)(7)(b), (c), (d), (¢), or (f} of this section, possession of hashish is
a minor misdemeanor.

(b) If the amount of the drug involved equals or exceeds five grams but is less than ten grams of hashish in a
solid form or equals or exceeds one gram but is less than two grams of hashish in a liquid concentrate, liquid extract, or
liquid distillate form, possession of hashish is a misdemeanor of the fourth degree.

(c) If the amount of the drug involved equals or exceeds ten grams but is less than fifty grams of hashish in a
solid form or equals or exceeds two grams but is less than ten grams of hashish in a liquid concentrate, liquid extract, or
liquid distillate form, possession of hashish is a felony of the fifth degree, and division (B) of section 2929.13 of the
Revised Code applies in determining whether to impose a prison term on the offender.
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(d) If the amount of the drug involved equals or exceeds fifty grams but is less than two hundred fifty grams of
hashish in a solid form or equals or exceeds ten grams but is less than fifty grams of hashish in a liquid concentrate,
liquid extract, or liquid distillate form, possession of hashish is a felony of the third degree, and division (C) of section
2929.13 of the Revised Code applies in determining whether to impose a prison term on the offender.

(e) If the amount of the drug involved equals or exceeds two hundred fifty grams but is less than one thousand
grams of hashish in a solid form or equals or exceeds fifty grams but is less than two hundred grams of hashish in a lig-
uid concentrate, liquid extract, or liquid distillate form, possession of hashish is a felony of the third degree, and there is
a presumption that a prison term shall be imposed for the offense.

(D) If the amount of the drug involved equals or exceeds one thousand grams of hashish in a solid form or equals
or exceeds two hundred grams of hashish in a liquid concentrate, liquid extract, or liquid distillate form, possession of
hashish is a felony of the second degree, and the court shall impose as a mandatory prison term the maximum prison
term prescribed for a felony of the second degree.

(D) Arrest or conviction for a minor misdemeanor violation of this section does not constitute a criminal record and
need not be reported by the person so arrested or convicted in response to any inquiries about the person's criminal re-
cord, including any inquiries contained in any application for employment, license, or other right or privilege, or made
in connection with the person's appearance as a witness.

(E) In addition to any prison term or jail term authorized or required by division (C) of this section and sections
2929.13,2929.14, 2929.22, 2929.24, and 2929.25 of the Revised Code and in addition to any other sanction that is im-
posed for the offense under this section, sections 2929.11 to 2929.18, or sections 2929.21 to 2929.28 of the Revised
Code, the court that sentences an offender who is convicted of or pleads guilty to a violation of division (A) of this sec-
tion shall do all of the following that are applicable regarding the offender:

(1) () If the violation is a felony of the first, second, or third degree, the court shall impose upon the offender the
mandatory fine specified for the offense under division (B)(1) of section 2929.18 of the Revised Code unless, as speci-
fied in that division, the court determines that the offender is indigent.

(b) Notwithstanding any contrary provision of section 3719.21 of the Revised Code, the clerk of the court shail
pay a mandatory fine or other fine imposed for a violation of this section pursuant to division (A) of section 2929.18 of
the Revised Code in accordance with and subject to the requirements of division (F) of section 2925.03 of the Revised
Code. The agency that receives the fine shall use the fine as specified in division (F) of section 2925.03 of the Revised
Code. -

(c) If a person is charged with a violation of this section that is a felony of the first, second, or third degree,
posts bail, and forfeits the bail, the clerk shall pay the forfeited bail pursuant to division (E)(1)(b) of this section as if it
were a mandatory fine imposed under division (E)(1}(a) of this section.

(2) The court shall suspend for not less than six months or more than five years the offender’s driver's or commer-
cial driver's license or permit. '

(3) If the offender is a professionally licensed person, in addition to any other sanction imposed for a violation of
this section, the court immediately shall comply with section 2925.38 of the Revised Code.

(F) 1t is an affirmative defense, as provided in section 2901.035 of the Revised Code, to a charge of a fourth degree
felony violation under this section that the controlled substance that gave rise to the charge is in an amount, is in a form,
is prepared, compounded, or mixed with substances that are not controlled substances in a manner, or is possessed under
any other circumstances, that indicate that the substance was possessed solely for personal use. Notwithstanding any
contrary provision of this section, if, in accordance with section 2901.05 of the Revised Code, an accused who is
charged with a fourth degree felony violation of division (C)(2), (4), (5), or (6) of this section sustains the burden of
going forward with evidence of and establishes by a preponderance of the evidence the affirmative defense described in
this division, the accused may be prosecuted for and may plead guilty to or be convicted of a misdemeanor violation of
division (C)(2) of this section or a fifth degree felony violation of division (C)(4), (5), or (6) of this section respectively.

(G) When a person is charged with possessing a bulk amount or multiple of a bulk amount, division (E) of section
2925.03 of the Revised Code applies regarding the determination of the amount of the controlled substance involved at
the time of the offense.
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§ 2941.25. Multiple counts

(A) Where the same conduct by defendant can be construed to constitute two or more allied offenses of similar im-
port, the indictment or information may contain counts for all such offenses, but the defendant may be convicted of only

one.

(B) Where the defendant's conduct constitutes two or more offenses of dissimilar import, or where his conduct re-
sults in two or more offenses of the same or similar kind committed separately or with a separate animus as to each, the
indictment or information may contain counts for all such offenses, and the defendant may be convicted of all of them.
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