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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST AND

INVOLVES A SUBSTANTIAL CONSTITUTIONAL OUESTION

The time has come for the Ohio Supreme Court to decide the enforceability, use and

disclosure requirements of confidential pre-trial settlement agreements between fewer than all

parties, which allow continued participation in the trial, including high-low agreements, Mary

Carter agreements, and other types of verdict contingent agreements.

Such pre-trial settlements advance the ultimate finality of litigation, and should not be

restricted without great caution by the courts. In the only two such cases previously considered

by this Court, the Court found the challenged agreements were not Mary Carter agreements,

enforced them, and found no admission to the jury was required.'

In the case at bar, the appellate court found, contrary to the trial court, that the pre-trial

agreement was a Mary Carter agreement that should have been adrnitted into evidence, and

reversed the jury verdict and final judgment 2 But reversal on such basis was erroneous, as the

trial court expressly followed established precedents in its post-trial decision denying a new trial,

ruling that there was no evidence of collusion and no distortion of the adversarial position of the

parties.3 Further, the record shows this agreement was intended by the parties4 as a high-low

agreement, not a Mary Carter agreement.

A conflict certification is pending between the First and Third Appellate Districts on

these questions, but if this Court does not accept this case on a conflict basis, this jurisdictional

1 Vogel v. Wells (1991), 57 Ohio St.3d 91, 566 N.E. 154; Ziegler v. Wenclel Poultry Service, Inc.
(1993), 67 Ohio St.3d 10, 615 N.E.2d 1022.
2 T.d. 204, 272, Judgment in favor of Plaintiff Hodesh against Defendant Korelitz and Entry
granting Prejudgment Interest (in dicta, the court of appeals ruled that the calculation of the
interest rate was controlled by anlended R.C. 1343.03(A).
3 T.d. 240, Memorandum of Decision
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memorandum is filed as an alternative basis for review because this issue is of such public and

great general interest.

There is a constitutional issue here as well, as the ruling below changes the established

law in Vogel and Ziegler, ex post facto, and impairs the right to contract.s

We now ask the Supreme Court to accept jurisdiction and:

1) Find that this "Contingency Agreement" was not a Mary Carter agreement;

2) Clarify the difference between Mary Carter and other fonns of "verdict

contingent" agreernents by following the law established in Ziegler, and recently by the

Connecticut Supreme Court in Monti v. bYenkert, 6 that so long as an adversarial relationship

remains between the settling parties at trial, with no collusion between settling parties realigning

their position in bad faith to the detriment of the non-settling parties, a Contingency Agreement

like the one here, while "verdict contingent," is not a Mary Carter agreement, and disclosure and

admissibility injury trials rests in the sound discretion of the trial judge;

3) Reinstate the final judgment, with interest at the proper rate, holding that the trial

court decision7 fmding no evidence of collusion in bad faith to the detriment of the non-settling

defendant was not an abuse of discretion, and therefore that the failure to admit the agreement

into evidence was harmless error.

This case is one of first inlpression. No reported case in Ohio has previously found a pre-

trial agreement to be a Mary Carter agreement nor required a verdict contingent agreement of

any sort admitted into evidence in a jury trial. In each reported instance the court decided not to

4 3 Corbin, Contracts iii, (1960); Zenith Radio Corp. v. Hazeltine Research, Inc., 91 S.Ct. 795
(1971) (intent of the parties should control interpretation of a contract).
5 Constitution of the United States, Art. I, Sec. 10.
6(Comi. May 27, 2008), SC 18028 and 18029.
7 T.d. 240
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admit the asserted Mary Carter settlement agreement in evidence, either finding that there was

not a Mary Carter Agreement,$ or the issue was not reached because the parties achieved a

settlement that made such determination moot.9

This Court has only cursorily addressed elements of Mary Carter agreements in dicta, by

footnote, in Vogel. f° In Connecticut, the Supreme Court found that the contingency agreement

there was not a Mary Carter because the agreement did not clearly prejudice the non-settling

defendant as the settling parties had a continuing adversarial relationship throughout the trial.l l

While the Connecticut Supreme Court also found that all "verdict contingent" agreements should

be disclosed to the court and non-settling defendants pre-trial, the failure to do so was held as

harmless error as further admission into evidence in a jury trial was within the sound discretion

of the trial court.12 We ask the Court to rule similarly here, as this Contingency Agreement is a

verdict contingent agreement but not a Mary Carter agreement.

One problem facing counsel trying to settle litigation is that sometimes it is obvious that

liability exists, but the co-defendants shaiply dispute which is at fault. A pre-trial settlement in

such cases, partial or global, requires a determined effort and nuanced approach.13

8 Berdyck v. Shinde (1998), 128 Ohio App.3d 68, 713 N.E.2d 1098 (6°i Dist.); Ziegler v. Wendel
Poultry (1991), 91-LW-4471 (3d Dist.) (rev. on other grounds)
9 Hale v. Spitzer Dodge, lnc., 2006-Ohio 3309 (10" Dist.); Satterfield v. St. Elizabeth Health
Ctr., 2005-Ohio-710 (7th Dist.); Nalley v. Ireland, Case No. A0603970 (C.P. IIam. Co.
11/20/2007 Entry)
10 See, footnote 1, supra.
11 Monti v. Wenkert, et al.(Conn. S. Ct. May 27, 2008), SC 18028, 18029.
'2 Id.
13 The Chief Justice of Ohio in a speech to the Bar recently coinpared the practice of law to the
work of an artist. Nothing is more artistic in law than the collaborative creativity of settling
complex litigation.
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Here, there was no real dispute that someone negligently left a towel in patient Michael

Hodesh's ("Hodesh") abdomen at the December 20, 2000 surgery. Jewish Hospital of Cincinnati

("hospital") claimed from the start that surgeon Joel Korelitz, M.D. ("Korelitz") was solely

responsible, as he violated hospital operating room policy that prohibited the use of surgical

towels inside a surgical patient's body. The creative verdict contingent agreement here allowed

the hospital to stay in the trial to continue in its quest to validate this policy, but reduced its

financial risk to Hodesh. The hospital's liability position was not altered at all by the agreement.

Hodesh claimed that both defendants were jointly liable, before and after entering the

agreement with the hospital. The agreement therefore did not alter or distort the settling parties'

positions at trial, with the hospital staying as a nominal party only to ally against Korelitz, the

recognized danger of the Mary Carter agreement. 1" The hospital had a valid and important

reason to stay in the trial, and the record shows no collusion to the detriment of Korelitz that

would not have naturally occurred anyway by the nature of the case.

"An appeal...involves a degree of risk to both parties. The law encourages settlement of

disputes.i15 This Contingency Agreement was a good faith attempt by the parties to settle this

case. There was no alliance, no collusion and no intent to enter a Mary Carter agreement.

Another issue of public or great general importance is the right of a jury to determine

whether evasive conduct admittedly engaged in by Korelitz was to avoid liability. The facts here

were undisputed that Korelitz, knowing that he had erroneously left a surgical towel in Hodesh's

body, destroyed the towel after removing it at a second surgery, falsified the operative report by

mischaracterizing the towel as a"fragnient," and lied to Hodcsh. His intent to avoid liability was

clearly at issue, and the trial court should not have directed a verdict here.

14 Ziegler, 67 Ohio St.3d 10, 17.
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This Court has held that the public policy of Ohio is that a doctor who alters, destroys or

falsifies medical records to avoid liability may be found liable in punitive damages. 16 The

danger of allowing a rogue surgeon to evade punishment for such unconscionable acts as

engaged in by Korelitz on the basis of surgical discretion is self evident.17 Such a rule endangers

the public. Nothing is of greater public and general importance.

STATEMENT OF THE CASE AND FACTS

This case arises from two abdominal surgeries conducted by Korelitz at Jewish Hospital

in December, 2000 and January of 2001 on Hodesh. Korelitz in the earlier surgery negligently

failed to remove one of the towels.' 8 It was beyond any dispute that Hodesh suffered great harm

from this negligence, multiple abscesses, three additional surgeries and complications.

Korelitz admitted at trial that he was responsible for failing to remove the towel, but just

as aggressively contended that the hospital policy for using towels was ambiguous, and that the

nurses should have assisted him by counting the towels in and.out. He testified he had asked the

nurses to do so, but the nurses denied it.

Hodesh, who was anesthetized and unconscious, was simply a spectator to the main

liability fight between the co-defendants, both before and after the Contingency Agreement was

signed. Hodesh had claimed before the agreement that one or both were liable to Hodesh,

certainly Korelitz,19 and, depending on how the jury viewed the evidence, the hospital possibly

15 Blodgett v. Blodgett (1990), 49 Ohio St.3d 243, 246, 551 N.E.2d 1249.
16 Moskovitz v. Mt. Sinai Hospital, 69 Ohio St.3d 638 (1994)
17 Without explanation, the court of appeals found such conduct to be within surgical discretion.

(Opinion, Paragraph 83)
18 The jury answer to interrogatory 1 as to negligence, stated, "Dr. Korelitz failed to examine the
abdominal cavity and remove a foreign body (towel) before the incision was closed." T.d. 200,

201.
19 Aultv. Hall (1928), 119 Ohio St. 422.
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jointly and severally tlirough any negligence of its nurses.20 The hospital OR policies regarding

the proper use of surgical towels were hotly at issue between the defendants.

Thus, a crucial evidentiary development was the June 7, 2006 video deposition of Gerald

Bechamps, M.D., the hospital's retained surgeon expert. At that deposition, taken one month

before the beginning of the trial and weeks before the entering of the agreement, Dr. Bechamps

stated strongly his opinion that Korelitz was liable for failing to remove the towel, and that he

had violated hospital policies.

Shortly after this deposition, Hodesh and the hospital entered the Contingency

Agreement. On its face, this agreement was a high-low agreement, intended to cap the hospital's

liability and protect Hodesh from an unfavorable verdict, not create any alliance against Korelitz.

There were multiple other terms, not at issue here, and any payments by the hospital were

contingent on the verdict.

In chambers on the first day of trial, counsel for Korelitz asked whether there was a Mary

Carter agreement. The court then discussed the matter in chambers with counsel. The court

asked Korelitz's counsel for authority on its contention that a pre-trial agreement had to be

disclosed and shown to the jury. Korelitz's counsel cited Ziegler v. Wendel.21

The next morning the court held a second hearing, on the record, where he again asked if

there was a Mary Carter agreement, and if so, it should be disclosed, if not, it could rernain

confidential.22 At this point, having reviewed Ziegler, counsel represented to the court that there

was not a Mary Carter agreement but that there were negotiations for a high-low agreement, and

one provision was that the agreement be maintained as confidential. The trial court then ordered

20 T.d. 85, Plaintiff's Motion for Summary Judgment on Res IPsa Loquiter and Non-Delegable
Duty.
21 Ziegler v. Wendel Poultry, Inc., (1993) 67 Ohio St.3d 10, 615 N.E.2d 1022; T.p. 154.
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any such agreement be sealed and submitted in camera.Zj Counsel for the settling parties did just

that, and the court was in full possession of the agreement during the defense case-in-chief.

The trial judge therefore was well aware throughout the trial of Ziegler and the issues of

alliance and collusion addressed there.24 In the trial court's Memorandum of Decision, the trial

court held, "...as the Court has already found no evidence of collusion, in bad faith, between

Plaintiff and the hospital to the detriment of Dr. Korelitz, there was no duty to reveal the contents

[for his use at trial] to the doctor."25

In its de novo review, the court of appeals highlighted a provision providing that, if the

jury verdict was against Korelitz only, for over $250,000, the hospital would pay nothing. But

that provision cannot be viewed superficially or in isolation, because that specific provision was

offset by a "savings clause," which provided that if ICorelitz did not pay the verdict within 30

days, the hospital was liable to pay the low, so substantively this agreement was like the one in

Ziegler. The hospital did not avoid paying the low, by this saving clause, even though it was

exonerated and the verdict was over $250,000 against Korelitz only.2G

The defendants continued to blame each other throughout the trial, and Hodesh

strenuously argued at closing argument for joint and several liability against both defendants.z7

The agreement thus had absolutely no effect on the trial strategy of the parties whatsoever.

As to the asserted prejudice found by the court of appeals, Korelitz never attempted

during the trial to cross-examine any witnesses as to bias because of the pre-trial agreement.

12 T.p. 151
2' T.p. 152
24 T.p. 153-155
2s T.d. 240
26 T.p. 1358, statements of Jewish Hospital counsel Ann Combs.

27 T.p. 1209, "We say on behalf of Mr. Hodesh that both are jointly and severally liable."
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After the instructions of law but before the jury left to deliberate, Korelitz's counsel

revisited the issue at sidebar, but did not object or request that the trial court disclose the

agreement to the jury, only asked that the agreement be in the record for set-off purposes. No

suggestion was made at that critical time that there was any evidence of collusion at trial or

prejudice to Korelitz by the faihire to disclose the agreement or admit it into evidence.28

During the trial, Korelitz testified that he had thrown away the towel at the second

surgery, inaccurately reported it as a "fragment," and admitted that he lied to Hodesh as to the

retention of the towel and the complications it caused. At the conclusion of the evidence, the

trial court granted directed verdict to Korelitz on intentional misconduct claims and punitive

damages based on the above, and gave a curative limiting instruction to the jury.

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law Number I: Pre-trial vcrdict contingent settlements
between the plaintiff and fewer than all defendants in which the settling
defendant(s) remain in the trial are legal and enforceable so long as an
adversarial relationship continues to exist as before between the plaintiff and
settling defendant(s). Such agreements are to be disclosed to the trial court in

camera. The discovery and use of such agreements at trial rests in the sound
discretion of the trial court.

1) The policy favoring settlement in Ohio.

Pre-trial settlement agreements are highly favored under Ohio law.29 Verdict contingent

settlements are to be encouraged and upheld so long as there is no evidence of collusion in bad

faith detrimental to the non-settling defendants.30 "Given the explosion of litigation so

" T.p. 1328
29 Continental West Condominium Unit Owners v. Ferguson, Inc. (1996), 74 Ohio St.3d 501,

502, 660 N.E.2d 443.
30 Ziegler, 67 Ohio St.3d 10, 17.
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characteristic of the modem era, it is essential that [even the pa-tial] settlement of litigation be

facilitated not impeded."31

Ziegler, the lead case relied upon by all parties and the trial court here, involved a

liability question as to which of several vehicles caused an automobile accident. In Ziegler, the

settling parties remained in the trial and contested liability although the verdict contingent

agreement excluded a defendant and fit the three elements of the footnote in Vogel. The Ziegler

trial judge's discretionary decision not to admit the agreement into evidence was unanimously

affirmed by this Court.3z

In the case at bar, the hospital was able to settle and limit its financial exposure, but

remain in the trial to contest not only Korelitz's attempt to have its nurses take the blame for a

surgeon's error, but also preserve and sustain the hospital policy prohibiting intra-abdominal use

of surgical towels, an important hospital issue protecting the safety of its patients in the future.

2) The court of appeals incorrectly and improperly substituted its judgment for the
trial court's specific finding that there was no collusion at trial.

a) The erroneous finding of evidence of collusion

The court of appeals found two instances which it considered as "evidence of collusion"

between Hodesh and the hospita133

First, the court of appeals questioned why the hospital filed a memoranduin opposing

Korelitz's motion for bifurcation. However, the hospital stated that Korelitz's evasive conduct

after finding he had left the towel was significant evidence for liability purposes, as conduct

tantamount to an admission of liability by Korelitz.34 This is not indicative of collusion in bad

31 Krischbaum v. Dillon ( 1991), 58 Ohio St.3d 58, 69, 70, 567 N.E.2d 1
32 Ziegler, at 17 (citing Evid. R. 408)
33 The court of appeals made no finding of actual collusion.
34 T.d. 136, Memorandum of Jewish Hospital Opposing Bifurcation.
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faith, but rather a strategic trial decision consistent with the long-standing adversarial position of

the hospital to Korelitz on liability.

Second, the court of appeals sua sponte questioned the unobjected to peremptory

challenge of a juror by the hospital. But a review of the voir dire of Juror Gilpin shows that she

displayed bias favorable to Korelitz, and unfavorable to the hospital, a legitimate and non-

collusive reason for the hospital to remove her.

b) Because the plaintiff and settling defendant remained adversarial in the trial,
this was not a Mary Carter agreement under the established Ohio law.

Although the trial court, appropriately relying on Vogel and Ziegler, specifically decided

that the agreement in this case was not a Mary Carter agreement,35 the court of appeals held

otherwise in a de novo review, erroneously relying on a dicta footnote in Vogel, instead of its

holding requiring proof of an actual alliance created by contract.

The specific holding in Vogel was that a Mary Carter agreement is, "...a contract

between a plaintiff and one defendant allying them against another defendant at trial."36 There

was no contract of alliance against Korelitz. Both the hospital and Hodesh had asserted

Korelitz's liability throughout the litigation.

The court of appeals' de novo determination that the agreement was a Mary Carter

agreement rested primarily on a finding that under the agreement the hospital could avoid any

payment to Hodesh if the damages were higher than $250,000.37 While a provision reducing the

settling defendant's liability in proportion to an increase in liability of a non-settling defendant

is one characteristic of a Mary Carter agreement, that provision caimot be viewed in isolation in

35 T.d. 240, Memorandum of Decision
36 57 Ohio St.3d at 93.
37 Court of Appeals Opinion, Paragraph 36. Although the court found evidence of collusion, this
was dicta in the opinion and was addressed above.
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this Contingency Agreement. "The appeals court completely failed to consider the significance of

the savings clause that offset that provision. Any asserted collusion to increase damages against

Korelitz was wrongly inferred because the court of appeals did not appreciate the significance of

the savings clause.38

c) The savings clause

The liability shifting provision in the settlement agreement in this case was completely

offset by a "savings clause" which provided that if Korelitz did not pay the verdict within 30

days, the hospital was liable for the low, requiring it to pay $175,000. In reality, that makes this

agreement a high-low agreement like the one in Ziegler, which this court approved and held was

not subject to disclosure. That is in fact wllat happened in this case. Even though the jury verdict

exceeded $250,000, the hospital did not avoid paying anything. By the terms of the Contingency

Agreement, it had to pay $175,000, and it has done so. Thus, this agreement was clearly within

the bounds of Ziegler, not a Mary Carter agreement, and as the trial court correctly evaluated the

circumstances and correctly applied the law of Ohio at the time of the trial, the agreement did not

have to be disclosed.39 The trial court's failure to read the agreement before the trial was

harmless.

d) The importance of Stare Decisis.

There is no Ohio statute defining which settlements should be disclosed and which may

remain confidential. Evid.R. 408 favors the confidentiality and inadmissibility of settlements 40

The rest is common law.

38 In both agreements the settling defendant guaranteed plaintiff a minimum payment and the
^laintiff agreed not to enforce the court's judgment against the settling defendant.
9 T.d. 240, Memorandum of Decision

40 Evid.R. 408.
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This Court has often stressed the importance of stare decisis, as those such as Hodesh

who rely on prior decisions of this Court su.ffer undue hardship when established law is changed

or reversed 41 Counsel for the settling parties expressly relied on Evid.R. 408 and Ziegler in

representing to the trial court that there was no Mary Carter agreement, and the court specifically

relied on Ziegler in ordering delivery of the agreement in camera under seal.

At the very least, in that a contract was entered into in reliance on established law, and

vested rights were acquired and relied on by Hodesh, the Court should reinstate the verdict and

apply any new rules propounded by the court of appeals prospectively:4z

3) The trial court's pre-trial handling of the case was proper and appropriate and
consistent with existing law.

This Court has recently held that even where there is a statutory requirement

of a hearing, that the nature of the hearing is within the sound discretion of the trial court.`13

There is no reason that the trial judge here should not have had discretion to interrogate

counsel as officers of the court as to the nature of a pre-trial agreement rather than mandating

that the agreement be disclosed. The court of appeals has taken away the discretion of the trial

courts in managing litigation by creating a new mandatory responsibility that a trial judge must

order the parties to produce, and then read every settlement agreement before the trial in order to

determine whether it is a Mary Carter agreement.

41 Westfield Ins. Co. v. Galatis (2003), 100 Ohio St.3d 216, 2003-Ohio-5849 (Syll. 1)
42 Peerless Electric Co. v. Bowers (1955),164 Ohio St. 209, 129 N.E.2d 467.
43 Puszynski v. Reeves (2008), 117 Ohio St.3d 92, 2008-Ohio-510.
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Such a significant new rule imposing a mandatory pre-trial hearing is a matter of

sufficient significance for legislation or rule-making by the Supreme Court, notjudicial. fiat by a

court of appeals.

4) The court of appeals erred in substituting its judgment for the trial court's
decision that there was no collusion at trial.

The court unsealed the agreement after the trial, disclosed it to Korelitz, and after full

briefing and a hearing, issued a Memoranduni of Decision explicitly finding no collusion

between the settling parties 44

The court of appeals erred in substituting its judgment that there was evidence of

collusion at trial. While the construction.of the agreement is properly de novo, clearly the

question of collusion at trial under Ziegler is one which should rest in the sound discretion of the

presiding trial judge. Thus the verdict should be reinstated, as there is no reason to believe the

trial court erred or abused its discretion. Without such a finding of collusion, even if this Court

finds the agreement should have been disclosed earlier to the trial court, or reviewed by the trial

court, such error on the part of the trial court was harmless.

5) Evid.R. 408 and harmless error.

The general rule on confidentiality of settlements is Evid.R. 408. Under that rule, even

settlement negotiations are confidential and generally not admissible, with several exceptions

clearly within the sound discretion of the trial court, such as cross-exainination to show bias of a

witness.

But Korelitz never attempted to question witnesses about the agreement or any bias.

44 T.d. 240
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The trial court's pre-trial ruling to submit the agreement in camera certainly did not bar such

questioning.

Under Evid.R. 408, the court of appeals erred in reversing the jury verdict because the

trial court did not admit the settlement in evidence.

6) The verdict should be reinstated.

The trial judge ruled that the evidence of Korelitz's negligence was overwhelming and

that Korelitz did not produce any defense of damages 45

It is therefore difficult to see how he was prejudiced in any way by the non-disclosure of

the Contingency Agreement. Even if this Court finds that the agreement should have been

disclosed earlier, the facts compel the conclusion that any such error was harmless and did not

affect the outcome of the trial.

The trial judge carefully presided over the trial and found no evidence of collusion

whatsoever.46 There was more than anlple evidence supporting the jury's verdict on liability and

daniages. In fact, the trial court held the evidence against Korelitz was overwhelming.47

Regardless of the appellate court's deternlination of what the law should be, or should

have been, the lack of disclosure was harmless error, and as there was no finding of insufficient

evidence of liability, causation and damages produced at trial against Korelitz, the court of

appeals erred in reversing the jury verdict, and the judgment must be reinstated, with interest

calculated as according to law.

Proposition of Law Number II: A directed verdict was inappropriate when a
surgeon destroyed a retained object from a former surgery he conducted, falsified
the medical record, and lied to his patient.

45 Prejudgment Interest Hearing Transcript, P. 300, 301.

" T.d. 240.
47 Id.
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Korelitz admitted he destroyed the towel when he found it in the second surgery, and

admitted he falsified the operative report, calling the found surgical towel a "fragment." He

admitted he was evasive with Hodesh and omitted telling him about the towel.48 Korelitz had

several explanations for this unusual conduct, but the jury did not have to accept this self-serving

testimony. Juries are quite capable of determining intent; indeed, many criminal trials hxrn on

the jury's decision of intent. On this record, the jury could have found that Korelitz so acted

intending to avoid liability, which under Moskovitz v. Mt Sinai Med. Ctr. would allow the jury to

award punitive damages.49

Hiding medical errors from a patient is a disfavored practice. Studies from IIarvard, the

University of Michigan, and recently in the New England Journal of Medicine found that such

deception by doctors actually increases litigation, and that complete disclosure of errors reduces

medical malpractice litigation.50 The decision of the court of appeals finding that such acts are

"clearly" surgical discretion5 1 as a matter of law sends the wrong message to Korelitz and his

colleagues licensed to practice medicine in Ohio.

Regardless of the Court's decision on the first proposition, the Court should reverse the

court of appeals decision affirming the directed verdict and remand the case for trial on those

issues.

aR T.p. 538, 571, 580, 834.
49 69 Ohio St.3d 638, 635 N.E.2d 331 (Syll. 1)
50 C. Schmidt, Harvard Pub. Health Rev., Fall, 2007, "We're sorry": The healing power of
aaology: Gallagher, Studdard, New England Joumal of Medicine, Vol. 356: 2713-2719 (June 28,
2007), No. 26, Disclosing Harmful Medical En'ors to Patients.
51 Court of Appeals Opinion, Paragraph 83.
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fully subinitted,

--^"^_ -

COUNSEL FOR APPELLANT,
MICHAEL HODESH
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Mark Schumacher/Sandra McIntosh, Freund, Freeze & Arnold, Capitol Square Office Building,

65 East State Street, Suite 800, Colutnbus, Ohio 43215,4247 on June 12, 2008.

COUNSEL FOR APPELLANT,
MICHAEL HODESH
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COUR'I' OF COMMON PLL-'AS
HAMILTON COUNTY, OHIO

MICHAEL HODESH Case No. A-0205071

Plaintiff Judge Cartolano
(Sitting by Assignment)

vs.

JOEL KORELITZ, M.D., et al.

Defendants

MEMORANDUM OF DECISION

This was a medical malpractice action brought by the Plaintiff claiming the

Defendant, Dr. Korelitz was negligent by leaving a surgical towel within the surgical field

after performing abdominal surgery on Plaintiff. Too, Plaintiff claimed the Defendant, The

Jewish Hospital, was negligent because the operating room nurses failed to "count the

towels" entering or leaving Plaintiff's abdomen.

After a ten day jury trial, the jury returned a verdict in favor of the Jewish I-Iospital

and a verdict against Dr. Korelitz in the aniount of $775,000.00.

Dr. Korelitz has filed several post-trial-motions. Each will be discussed separately

and each is overruled.

MOTION TO APPLY SET-OFF

Because of a settlement agreement between Plaintiff and The Jewish Hospital, Dr.

Korelitz requests the Court to apply a set-off from the judgment returned against him.

". .. some finding of liability is required before a set-off is
permitted." (Fidelholtz, et al. v. Peller, et al, (1998), 690
N.E.2d 502).

The jury returned a verdict in favor of The Jewish Hospital and when asked by

interrogatory, specifically stated the hospital was not negligent. By their verdict, the jury

deterniined that the co-Defendant, The Jewish Hospital was not a "person liable in tort.°



MOTION TO REVOKE CONFIDENTIALITY AGREEMENT

Before trial, Plaintiff and The Jewish Hospital entered into a"confidential

agreement." This agreement was sealed, and not revealed to Dr. Korelitz, until after thejury

verdicts. Dr. Korelitz claims this agreement was a "Mary Carter Agreement," which should

have been made available for his use during the trial.

What is a°Mary Carter Agreement"? "...(It) is a contract between a Plaintiff and one

Defendant allying them against another Defendant at trial. It arises in tort litigation where a

Plaintiff sues two or more Defendants for the same injury." (Voge1, Admr. v. Wells (1991),

566 N.E.2d 154)

The agreement in question provided for a"high-low" settlement; The Jewish Hospital

agreeing to pay Plaintiff $175,000.00 regardless of a jury verdict exonerating the hospital,

and up to $250,000.00 if the jury found the hospital liable. The hospital also agreed not to

contest that Plaintiff suffered some damage or injury, but would contest whether the liospital

proximately caused the injury and the extent of damage.

During the trial, there was no evidence that The Jewish Hospital reniained as only a

nominal Defendant which conspired with Plaintiff to the detriment of Dr. Korelitz. The

positions of Plaintiff and the hospital, remained adversarial at all times; the jury, in fact,

found the hospital not to have been negligent during the care and treatment of Plaintiff.

". .. The law favors prevention of litigation by compromise and
settlement. `So long as there is no evidence of collusion, or
bad faith, to the detriment of other non-settling party(s), the
settlement of litigation will be encouraged and upheld."'
(Zeigler, Admr. v. Wendel Poultry Services, Inc. (1993), 615
N.E.2d 1022).

MOTION FOR NEW TRIAL

Dr. Korelitz moves for a new trial or in the alternative a remittitur of thejury award

against him. Their inotion is based on several issues:

2



I. That the settlement agreement between Plaintiff and 'I'he Jewish Hospital was a

"Mary Carter Aa,reement" and should have been made available to the doctor before trial in

order to inform the jury of its contents and for use in cross-examiniitg the hospitals'

witnesses. Since the Court has already found no evidence of collusion, in bad faith, between

Plaintiff and the hospital to the detriment of Dr. Korelitz, there was no duty to reveal the

conterits of the agreement to the doctor.

2. That the allocation of peremptorY challenges amoDg the parties was arbitrary and

urn•easonable. The Court allowed each Defendant the right to exercise three peremptory

challenges, finding Dr. Korelitz and the hospital were not "united in interest." As a

consequence, Plaintiff was permitted six peremptories. No evidence has been produced that

Dr. Korelitz was prejudiced by the allocation of peremptories.

3. That the refusal by the Court to bifurcate the case into two separate trials, onc for

ulain negl eg nce and the other for pitnitive issues prejudiced the doctor. The Court directed

the ptuiitive damages issue out of the case before subniission to the jury. Too, thejury was

specifically instructed that the only issue of negligence was restricted to the first surgery.

There is no indication the jury ignored the instruction or lost its way.

4. That the danlages were excessive. Each case must stand on its own on the

question of what is or is not excessive in a jury's award. There was ample evidence

produced by Plaintiff concerning his injuries; physically, mentally, and economically,

including evidence of permanent injury. Thejury award of $775,000.00 may have been on

the high end, but was supported by suffcient evidence and was not excessive.

5. Request for remittitur. The evidence produced during trial, if believed, and

apparently was by the jury, supports the award of $775,000.00.

3



CONCLUSION

Dr. Korelitz's motion to apply a set-off is overruled; his motion to revoke the

"Confidentiality Agrecment" is overruled; and the motion for a new trial or remittitur is

overruled.

Please present an entry reflecting the findings within ten ( 10) days.

Fred J. Cartolano, Judge

Copies to:

Bruce B. Whitman, Esq.
3536 Edwards Road, Suite 100
Cincinnati, OH 45208-1370

Ann Ruley Combs, Esq.
201 E. Fifth Street, Suite 800
Cincinnati, OH 45202-4190

David C. Calderhead, Esq.
200 Techne Center Dr. # 100
Milford, OH 45150
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BROGAN, Judge.

{¶1} This medical malpractice case involves two appeals and a cross-appeal from the

judgment of the Hamilton County Court of Common Pleas following ajury trial, at the conclusion of

which the jury returned a verdict against Appellant, Joel Korelitz, M.D., in the amount of

$775,000.00, plus costs. Korelitz appeals from the trial court's (1) Entry granting the Motion for

Prejudgment Interest of Appellee, Michael I-Iodesh; (2) the Judgment Entry entered on July 26,

2006; (3) the Entry granting Hodesh's Motion for Bill of Costs; and (4) the Entry denying Korelitz's

Motions for a New Trial, Remittitur, Set-off and to Revoke the Confidential Agreement. Korelitz's

insurance company, Pro Assurance, Inc., inteivened in the case after Hodesh moved for prejudgment

interest. Pro Assurance ltas filed its own appeal from the trial court's Entry awarding Hodesh

prejudgment interest in the amount of $348,750.00.

{¶2} Hodesh cross-appeals, contesting the trial court's decision to grant a directed verdict

against Hodesh as to his claims of spoliation of evidence, intentional destruction of evidence,

fraudulent concealment and punitive damages.

1. The Facts

{¶3} On December 26, 2000, Michael Hodesh underwent abdominal surgery for

diverticulitis at Jewish Hospital in Cincinnati, Ohio. Performing the surgery was Appellant, Joel

Korelitz, M.D. Korelitz was assisted by Jeffrey Mathisen, M.D., a surgical resident at Jewish

Hospital; Tari Berke, a scrub nurse; and Sherry Murphy, a circulating nurse.

{¶4} During the surgery, Korelitz used an unspecified number of 18" x 12" surgical towels

to pack Hodesh's small bowel in order to visualize the colon. Testimony was presented at trial that



indicated such use of surgical towels was not common practice, as towels, at that time, were rarely

included in nurses' procedure for counting instruments and supplies placed on surgical trays and

used during operations. However, Korelitz routinely used the towels for this purpose.

{¶5} The parties do not dispute that one of these towels was left inside of Hodesh's

abdomen at the conclusion of the surgery. Ratlier, conflict arose because neither the nurses nor

Korelitz would assume full responsibility for keeping track of the surgical towels that were used.

Gerald Bechamps, M.D., an expert witness retained by Jewish I-Iospital, testified via video

deposition during the plaintiff's case-in-chief that it is the responsibility of the surgeon as the head of

the operating room team to tell the nurses that he or she is placing an item into the abdomen of a

patient, so that the item may be accounted for and removed before the surgery is completed.

Bechamps also asserted that the nurses have a duty to make a notation of any objects placed inside of

a patient's abdomen during surgery that are not part of the routine counting procedure, but that this

duty arises only after the surgeon has alerted them that he or she has actually placed the objects in

the patient. To the contrary, Korelitz's expert witness, Stephan Myers, M.D., testified that it is

always the expectation of the surgeon that the nurses in the operating room will count all items that

go into and are taken out of a patient's abdomen. This count must occur at the time the nurse hands

the surgeon the item. According to Myers, the expectation results from the surgeon's complete

attention being focused on the procedure, not on adcotmting for different devices. Furthermore,

Myers oontended that Jewish Hospital's counting policy lacked the necessary precision to advise

nurses of what to do with towels used during a surgery.

{¶G} Hodesh was released from the hospital on January 5, 2001. For the next 20 days,

symptoms associated with the surgery persisted, including fever, severe abdominal pain and

uncontrollable bowel movements. On Janttary 18, 2001, Hodesh went to Korelitz's office, where x-



rays were taken of his upper gastrointestinal tract. The surgical towel was not identified at that time.

Instead, Korelitz concluded that fecal matter had ainassed near Hodesh's colon where the prior

surgery had been performed. Due to ongoing pain and discomfort, Hodesh was re-admitted into

Jewish Hospital on January 26, 2001. Stuart Hodesh, the appellee's brother, signed the admission

papers as the appellee's power of attorney.

{¶7} Upon admission, the surgical resident, Mathisen, tool< x-rays of Hodesh's abdomen

as part of a preliminary examination. Mathisen opined that the films showed a small bowel

obstruction and evidence of a foreign body in the abdomen. Moreover, the radiologist's diagnosis

indicated that the "[fJindings are suspicious for intra-abdominal radiopaque foreign bodies possibly

representing intra-abdominal towels or sponges." (Tr. at 518.) When Mathisen informed him of the

findings, Korelitz reviewed the x-rays with the radiologist, comparing those with the films taken on

January 18, 2001. Based on their review, the radiologist included an addendum to his report,

providing that the "hazy density [in the x-ray] most likely represents a peculiar configuration of stool

present in the right colon." (Tr. at 517.)

{¶8} Thereafter, Korelitz perfor ned a second surgery on I-Iodesh, which was identified as

an exploratory laparotomy. During this surgery, Korelitz located and extracted the retained surgical

towel from the center of an abscess cavity filled with pus. Despite the operative report prepared by

Korelitz indicating that a "fragment of old towel" was identified and reinoved from Hodesh's

abdoinen, ICorelitz admitted at trial that the whole surgical towel was removed, although it was

compacted. (Tr. at 526.)

{¶9} Following its removal, Korelitz ordered that the towel be discarded. According to

Carolyn Davis, a registered nurse at Jewish Hospital and the charge nurse at the time of Hodesh's

second surgery, the proper procedure would have been to send the towel to the pathology lab for



examination. Davis further testified, however, that commonly a nurse would not send a specimen to

pathology if told not to by the participating surgeon. Tn such an event, the nurses are required to

record appropriate documentation of the item pursuant to Jewish Hospital policy. This did. not

occur. In addition, Korelitz testified that it was unnecessary to send the towel to the pathology lab

because its description was not at issue and the fact that it was the origin of Hodesh's abdominal

infection was not in dispttte.

{¶10} At the conclusion of the surgery, Korelitz informed Stuart Hodesh that he had

removed a surgical towel from his brother's abdomen and that this towel had been the source of

Hodesh's infection and coinciding abdominal pain. According to Korelitz, Stuart Hodesh requested

that he keep this information from his brother because of Michael Hodesh's unstable mental

condition. Korelitz complied. He further testified that he recounted the results of the surgery and

the conversation with Stuart Hodesh to Bruce Greenberg, M.D., Hodesh's general practitioner.

{¶11} A drainage tube was inserted into Hodesh's abdomen on January 31, 2001. Its

purpose was to remove excess pus as a result of the infection. The tube remained inside of Hodesh

for an additional ten days.

{¶12} In July 2001, Hodesh undeitivent surgery for an incisional hernia. Testimony from

the treating physician, Martin B. Popp, M.D., indicated that the hernia was an "infectious

complication" related "to the whole towel and the whole inflammatory process." (Popp Dep. at 12-

13.)

{¶13} Hodesh filed a medical malpractice action in January 2002 against Korelitz, his

general surgeon; Cincinnati General Surgeons, Inc., Korelitz's practice group; and Jewish Hospital

and the I-Iealth Alliance of Greater Cincinnati (collectively, "Jewish Hospital"). He subsequently

amended his complaint to include claims of spoliation of evidence, destruction of evidence, fraud



and punitive damages.

{¶14} This matter proceeded to trial in July 2006. On the day prior to trial, Korelitz's

attorney became aware that Jewish Hospital and Hodesh had entered into a partial settlement

agreement - his concern was that the parties had entered into a Mary Carter agreement, whereby

Jewish Hospital aligned itself with Hodesh in exchange for a release from judgment. See Booth v.

Mary Carter Paint Co. (Fla.App.1967), 202 So.2d. 8, overruled by YVard v. Ochoa (Fla.1973); 284

So.2d 385. Defense counsel's concern was entered into the record on the day of trial. According to

the trial court, there was no evidence of collusion between Jewish Hospital and Ilodesh for it to

determine that the agreement was a Mary Carter agreement and, thus, should be disclosed to the

jury. Instead, the court determined it to be a high/low agreement and ordered that it remain

confidential and sealed until the end of the trial. It is important to note that the trial court did not

examine the instrument at this time. At the conclusion of the trial, the parties agread to have

confidentiality of the agreement lifted.

{¶15} After a week-long trial, the jury found that Korelitz, alone, was negligent for failing

to examine Hodesh's abdominal cavity and remove the surgical towel before the incision was closed.

As a result, the jury returned a verdict against Korelitz in the amount of $775,000.00. At the end of

Hodesh's case-in-chief, the trial court had directed out his claims of spoliation of the evidence,

destn.iction of the evidence, fraud and punitive damages, in addition to any allegations regarding

informed consent.

{¶16} Post-trial, Korelitz moved for a new trial, or in the alternative, for remittitur, for a

set-off, and for revoking the confidentiality order of the court. Each motion was subsequently

denied. At the same time, Hodesh moved for prejudgment interest. After Hodesh filed his motion,

Korelitz's medical malpractice insurer, Pro Assurance, obtained permission to intervene to challenge



prejudgment interest. The trial court subsequently granted prejudgment interest, following a hearing

in February 2007, in the amount of $348,750.00 on the entire verdict of $775,000.00.

{¶17} In September 2006, Jewish Hospital was dismissed with prejudice in accordance with

the terms of its agreement with Hodesh. Additionally, Jewish Hospital paid I-Iodesh $175,000.00,

also per the agreement ("If Korelitz or his insurance carrier do not pay the verdict within thirty-days

from the judgment in the trial court, Jewish will pay $175,000.00 to Plaintff,- and, Hodesh will

forego any appeal against Jewish and provide a dismissal of Jewish with prejudice.").

{¶18} Korelitz filed a timely notice of appeal with this Court, and he has assigned the

following errors for our review:

{¶19} I. "THE TRTAL COURT ERRED TO TIIE PREJUDICE OF APPELLANTS

BY PERMITTING HODESH AND JEWISH HOSPITAL TO MAINTAIN A SECRET `MARY

CARTER AGREEMENT.' "

{¶20} II. "TITE TRIAL COURT ERRED TO THE PREJUDICE OF THE

APPELLANTS BY FAILING TO APPLY A SET-OFF."

{¶21} III. "THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANTS

BY FAILING TO BIFURCATE THE ALLEGATIONS OF INTENTIONAL MISCONDUCT."

{¶22} IV. "THE TRIAL COURT ERRED TO THE PREJUDICE OF THE

APPELLANTS BY PRECLUDING CROSS-EXAMINATION OF HODESH ON PRIOR,

INCONSISTENT, SWORN STATEMENTS."

{¶23} V. "THE TRIAL COURT ERRED TO THE PREJUDICE OF THE

APPELLANTS IN DENYING THE MOTION FOR DTRECTED VERDICT ON ALLOWING

HODESH TO CLAIM, AND INSTRUCTING TI-IE JURY ON ALLEGED LOSS OF BUSINESS

OPPORTUNITIES CLAIM."



{124} VI. "THE TRIAL COURT COMMITTED PREJUDICIAL ERROR IN

DENYiNG THE APPELLANTS' MOTION FOR A NEW TRIAL WHEN THEY WERE

DEPRIVED OF A FAIR TRIAL."

{¶25} VII. "THE TRIAL COURT ERRED TO THE PREJUDICE OF THE

APPELLANTS BY CONSIDERING AND THEN GRANTING HODESH'S MOTION FOR

PREJUDGMENT INTEREST."

{¶26} For the following reasons, we affirm the judgment of the trial court in part, reverse

it in part and remand this matter for fiirther proceedings consistent with this opinion.

II. The "Mary Carter Agreement"

{¶27} In his first assignment of error, Korelitz argues that Jewish Hospital and Hodesh

entered into a prejudicial Mary Carter agreement prior to the trial, and that the trial court erred in not

revealing this agreement to the jury.

(¶28} The term "Mary Carter agreement" arose from a Florida appellate case, Booth v.

Mary Carter Paint Co. (FIa.App.1967), 202 So.2d. 8, overruled by Ward v. Ochoa (Fla.1973), 284

So.2d 385. There, attorneys for the plaintiff and two of the three defendants entered into a

confidential agreement, whereby the plaintiff agreed not to execute judgment against the settling

defendants in exchange for the settling defendants' continued presence in trial and a guarantee that

the plaintiff would receive at least $12,500.00 despite the judgment. Id. at 10. On appeal, the non-

settling defendant argued that the agreement was essentially a release from judgment, and that its

liability for damages should have been offset by $12,500.00, the amount of consideration paid by the

settling defendants. Id. at 11. The court of appeals disagreed, finding the agreement to simply be an

instrument limiting liability of the settling defendants and guaranteeing some return for the plaintiff.



Id.

{¶29} Over time, a Mary Carter agreement has come to designate a contract between a

plaintiff and at least one defendant allying them against another defendant at trial. Vogel v. Wells

(1991), 57 Ohio St.3d 91, 93, 566 N.E.2d 154. "In effect, the `Mary Carter agreement' is a partial

settlement of a dispute between a plaintiff and at least one of the defendants. The role of the

contracting defendant is comparable to that of the role of an actor in a real play. I-Ie is a favored

party to the litigation as he hides behind his maslc, thereby precluding the court, the jury, and the

noncontracting defendant or defendants from recognizing what has conspiratorily transpired to their

detriment. The contracting defendant or defendants are defendants in name only, since they, by

`agreement,' actively promote the plaintiffs case. They may very well abandon or not even assert

certain obvious defenses, such as contributory negligence, assumption of the risk, or even misuse of

the product. They may readily admit the reasonableness of the dainages claimed by the plaintiff. In

either event, the `conduct' of the contracting defendant or defendants must influence the judge and

jury, especially in those situations where the judge and jury are unaware of the executed `Mary

Carter agreement.' Therefore, any recovery by the pfaintiff is tainted because it also accrues to the

benefit of the contracting defendant or defendants at the expense of the noncontracting defendant or

defendants." (Emphasis sic.) Vermont Union School Dist. No. 21 v. H.P. Cummings Const. Co.

(Vt.1983), 469 A.2d 742, 749, quoting Freedman, The Expected Demise of "Mary Carter": She

Never Was Well (1975), 633 Ins.L.J. 602, 610.

{¶30} The Ohio Supreme Court has established that Mary Carter agreements are generally

characterized by three basic provisions: "`Pirst, the settling defendant guarantees the plaintiff a

minimum payment, regardless of the court's judgment. Second, the plaintiff agrees not to enforce

the court's judgment against the settling defendant. Third, the settling defendant remains a party in



the trial, but his exposure is reduced in proportion to any increase in the liability of his codefendants

over an agreed amount. Some Mary Carter agreements include a fourth element: that the agreement

be kept secret between the settling parties.' " Vogel, 57 Ohio St.3d at 93, fn. 1, quoting Benedict,

It's a Mistake to Tolerate the Mary Carter Agreement (1987), 87 Colum.L.Rev. 368, 369-70.

{¶31} The importance in determining whether an instrument is a Mary Carter agreement

lies in how the agreement is subsequently treated. Some jurisdictions have held that Mary Carter

agreements are void as against public policy. See, e.g., Elbaor v. Smith (Tex.1992), 845 S.W.2d

240, 250 (Mary Carter agreements favor partial settlements that promote further litigation, skew the

trial process, mislead the jury, promote timetllical collusion among nominal adversaries, and create

the likelihood that a less culpable defendant will be hit with the full judgment); Lum v. Stinnett

(Nev.1971), 488 P.2d 347, 351 (Mary Carter agreements promote maintenance and champerty,

contravene legal ethics, and prejudice nonsettling defendants); and Trampe v. Wisconsin Tel. Co.

(Wis.1934), 252 N.W. 675 (deliberately withholding information of the existence of the settlement

imposes a fictitious suit upon the court that impedes the regular administration of justice and results

in the trial of issues which are not real).

{¶32} In contrast, a majority of jurisdictions have held that the agreements are valid but

subject to disclosure to the parties, to the court, and to the jury. See, e.g., Sequoia Mfg. Co., Inc. v.

Halec Const. Co. (Ariz.App.1977), 570 P.2d 782, 792-95 (agreement must be disclosed to the court

and remaining parties at the earliest opportunity; trial court has discretion to present the agreement to

the jury); Firestone Tire & Rubber Co. v. Little (Ark.1982), 639 S.W.2d 726, 728 (agreement must

be disclosed to the nonagreeing party and may be admitted into evidence); Ratterree v. Bartlett

(Kan.1985), 707 P.2d 1063, 1074-76 (agreement must be disclosed to the court, and the general

terms of the financial interest of a settling defendant in the outcome of the case should be disclosed



to the jury); General Motors Corp. v. Lahocki (Md.App.1980), 410 A.2d 1039, 1046-47 (agreement

must be disclosed to the court and opposing parties and admitted into evidence, unless there is

danger of self-serving statements, in which case a statement of the terms of the settlement must be

presented to the jury); Hegarty v. Campbell Sot^p Co. (Neb.1983), 335 N.W.2d 758, 765 (agreement

must be disclosed upon proper motion and admitted into evidence); Hatfteld v. Continental Imports,

Inc., (Pa.1992), 610 A.2d 446, 451-52 (agreement or at least the existence of the reason for the

potential bias must be conveyed to the jury); Poston by Poston v. Barnes (S.C.1987), 363 S.E.2d

888, 890 (agreement must be disclosed to the jury); Slisher v. Ospital by Ospital (Utah 1989), 777

P.2d 437, 444 (agreement must be disclosed to court and parties; then court should disclose the

existence and basic contents of agreement to juty, which may include admission of the agreement

into evidence).

{¶33} Having considered the policies and law surrounding Mary Carter agreements, we are

compelled to agree with the jurisdictions requiring that such agreements be subject to pretrial

discovery and admitted into evidence, with some qualifications. See, e.g., Cox v. Kelsey-Hayes Co.

(Okla.1978), 594 P.2d 354, 360 (finding that full disclosure of the agreement to the jury may

prejudice the nonsettling defendant where the agreement contains self-serving statements of the

plaintiff and settling defendant). "The reason for requiring disclosure of such agreements is

manifest: the normal adversarial relationship between the plaintiff and defendants is distorted, if not

destroyed, in instances where a purported defendant has an incentive to increase plaintiffs damages.

Such distortion and incentive have the distinct potential for misleading jurors in reviewing evidence

and judging witness credibility." Soria v. Sierra Pacific Airlines, Inc. (Idaho 1986), 726 P,2d 706,

716.

(¶34} Here, Korelitz argues that the agreement entered into between Jewish Hospital and



Hodesh is a Mary Carter agreement, evidenced most clearly by its built-in incentive for Jewish

Hospital to facilitate an increase in Hodesh's damages by reducing Jewish Hospital's exposure to

payment liability in proportion to an increase in liability of Korelitz. See Ziegler v. Wendel Poultry

Services, Inc. (1993), 67 Ohio St.3d 10, 16, 615 N.E.2d 1022, overruled by Fidelholtz v. Peller

(1998), 81 Ohio St.3d 197, 690 N.E.2d 502. Because the trial court did not examine the subject

agreement before the matter proceeded to trial, we review the record in conjunction with Appellant's

assignment of error de novo. Effectively, the trial court failed to exercise any discretion it may have

had in determining the type of agreement at issue by refusing to examine the instrument until after

the jury returned its verdict.

{¶35} The agreement between Hodesh and Jewish Hospital called for the following: (1) if

the jury returns a judgment for Hodesh against Jewish Hospital only, the hospital's payment is

capped at $250,000.00 regardless of the judgment amount; (2) if the jury returns a complete defense

verdict, Jewish Hospital promises to pay Hodesh $175,000.00; (3) if the jury returns a verdict for

Hodesh against Korelitz only, Jewish Hospital promises that Hodesh will receive at least

$175,000.00, but that Jewish Hospital's maximum contribution in effectuating the judgment will be

$250,000.00 - any judgment over $250,000.00 will relieve Jewish Hospital of any payment liability;

(4) if Korelitz or his insurance carrier fails to pay the judgment amount within 30 days from the

entry of judgment, Jewish Hospital will pay Hodesh $175,000.00, and IIodesh will dismiss Jewish

Hospital from the case with prejudice; (5) if the jury returns a joint and several verdict, Jewish

Hospital will pay one-half of the compensatory damages, but, again, Hodesh is guaranteed a

payment of at least $175,000.00, and Jewish IIospital's payment liability is capped at $250,000.00;

(6) if the jury returns an apportioned verdict against Jewish Hospital and Korelitz, Jewish promises

to pay Hodesh no less than $175,000,00, including its apportioned share, but no more than



$250,000.00; (7) Jewish Hospital will match any settlement amount made with Korelitz, but no more

than $250,000.00; (8) Jewish Hospital will establisli an escrow account to cover payments included

within this agreement; (9) Hodesh will not assert a cause of action for punitive damages against

Jewish Hospital; (10) Jewish Hospital will not contest that IIodesh suffered damages as a result of

the surgical towel being left in his abdomen, but Jewish Hospital may contest whether it caused the

damages and the extent of the damages; (11) Jewish Hospital will provide its employees, medical

records and expert witness at trial, if requested; (12) the contingency agreement is not to be

construed as an admission of liability or an impairment of the rights of the parties to proceed with

their causes of action, nor is it to be construed as a settlement until the provisions have been

exercised; (13) this agreement will remain confidential betwean Jewish Hospital and Hodesh -

disclosure is prohibited without the express consent of the other party; and (14) Jewish Hospital will

pay court costs with Korelitz, not independently.

{¶36} Applying the factors set forth by the supreme court in Vogel, we find that the

agreement in the present case is a Mary Carter agreement. First, under the agreement, Jewish

Hospital guaranteed Hodesh a minimum payment of $175,000.00, regardless of the court's

judgment. Next, Hodesh agreed not to enforce the court's judgment against Jewish Hospital - under

no circumstances would Jewish Hospital be required to pay more than $250,000.00. Third, Jewish

Hospital remained a defendant in the trial, but its exposure was reduced in proportion to an increase

in the liability of Korelitz. This incentive is present in the clause providing that Hodesh would not

look to Jewish Hospital for any payment in the event of a verdict against Korelitz for more than

$250,000.00. Finally, Jewish Hospital and Hodesh agreed to keep the terms of the agreement

confidential. Only after Korelitz's counsel voiced his suspicion did counsel for Hodesh and Jewish

Hospital acknowledge an agreement existed, but even then its terms were never disclosed until the



jury returned with its verdict.

{¶37} Next, presuming Mary Carter agreements are valid in Ohio, this Court must

determine what requirements attach to the agreement in this matter with respect to disclosure.' At

the very least, the trial court had a duty to examine the agreement before trial at the request of

Korelitz's counsel. We fail to see any advantage in simply "sealing" the agreement and delaying

any sort of examination, including whether the agreement could potentially influence the conduct of

the parties, until the conclusion of the case. Rather, we find the appropriate procedure would have

been to disclose the agreement to the court so that it could determine it was, in fact, a Mary Carter

agreement. Tliereafter, the agreement should have been entered into evidence to allow the jury a

candid opportunity to consider Jewish Hospital's interest in the.outcome of the matter when judging

the conduct of the parties and the credibility of their witnesses.

{¶38} Korelitz further alleges that the record contains evidence of collusive conduct

between Jewish Hospital and Hodesh. Specifically, he contends that (1) Hodesh and Jewish Hospital

worked together to oppose Korelitz's pre-trial and post-trial motions; (2) the agreement prevented

Jewish Hospital from contesting damages; (3) the agreement permitted Jewish Hospital to secretly

provide hospital employees and medical records for the appellee's case; and (4) Nodesh and Jewish

Hospital had a combined nine peremptory challenges.

{1[39} The Supreme Court of Ohio has stated that "[o]ne of the major dangers of Mary

Carter agreements lies in the distortion of the relationship between the settling defendant and the

plaintiff, which allows the settling defendant to remain nominally a defendant to the action while

secretly conspiring to aid the plaintiff's case." (Emphasis added.) Ziegler, 67 Ohio St.3d at 17.

Moreover, Mary Carter agreements "pressure the `settling' defendant to alter the character of the suit

by contributing discovery material, peremptory challenges, trial tactics, supportive witness



examination, and jury influence to the plaintiffs cause." Elbaor, 845 S.W.2d at 249, citing

Benedict, It's a Mistake to Tolerate the Mary Carter Agreement (1987), 87 Columbia L.Rev. 368,

372-73.

{1140} Although we do not find merit in all of the allegations Korelitz asserts, we do

conclude that there exists some evidence of collusive activity in this case. First, Korelitz alleges that

the hospital conspired with Ilodesh to expose him to personal liability by opposing his pretrial

motion to bifurcate - separating the issue of negligence from the issue of intentional misconduct.

On one hand, including evidence of intentional misconduct within the primary argument of medical

negligence was one tactic to boost the argument that Korelitz was solely at fault. However, in light

of the Mary Carter agreement and the incentive to increase Korelitz's liability over $250,000.00, it is

rational to construe Jewish Hospital's opposition to bifurcation as a means for elevating the

damages. Indeed, with the presence of punitive damages, the potential for a jtlry award over

$250,000.00 is great.

{1[41} We also are compelled to find some evidence of collusion in the way Jewish Hospital

handled its peremptory challenges. Specifically, Korelitz questions whether the hospital was

influenced by the agreement to excuse a prospective juror who, herself, had been a defendant in a

recent personal injury action. That juror stated during voir dire that she felt targeted by the plaintiff

in her case because the alleged pain and suffering sought appeared to be intertwined with the

plaintiff's extensive medical history. She further provided that she could render a decision in favor

of Jewish Hospital's nurses if the evidence demonstrated that they were not at fault. We find it

inexplicable on its face why Jewish Ilospital excused this juror, when she appeared inclined to

challenge damages and weigh the evidence with a sympathetic ear toward the defendants. As

before, it is reasonable to infer that the incentive to increase the damages above $250,000.00



influenced the hospital's choice.

{¶42} In conclusion, we agree that Korelitz was prejudiced by the trial court's decision not

to disclose the terms of the Mary Carter agreement between Hodesh and Jewish Hospital to the jury.

We find the instrument is valid and enforceable, but it should have been subject to pre-trial

discovery and admissible into evidence. Doing so protects the integrity of the jury system, whose

role is to fairly resolve actual disputes between parties. When a Mary Carter agreement is present,

as it was here, "a cloud of doubt remains over the proceedings because of the information withheld

from the jurors." Hashem v. Les Stanford Oldsmobile, Inc. (Mich.App.2005), 697 N.W.2d 558, 572.

Accordingly, Korelitz's first assignment of error is sustained. The judgment of the trial court is

reversed, and the matter is remanded for further proceedings consistent with this opinion.

{¶43} Having sustained Appellant's first assignment of error, the remaining assignments

of error are hereby rendered moot.

III. Appeal by Tutervenor Pro Assurance

{¶44} Pro Assurance also filed a timely notice of appeal, assigning the following four errors

related to the award of prejudgment interest:

{¶45} 1. "THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT IN

FAILING TO DETERMTNE THAT R.C. 1343.03(C) IS UNCONSTITUTIONAL."

{¶46} II. "THE TRIAL COURT ABUSED ITS DISCRETION IN GRANTING

PLAINTIFF-APPELLEE'S MOTION FOR PREJUDGMENT INTEREST."

{¶47} ITT. "THE TRTAL COURT ERRED TO THE PREJUDTCE OF APPELLANT IN

FAILING TO APPLY BASIC RULES OF PROCEDURE AND EVIDENCE TO THE HEARING

ON PREJUDGMENT INTEREST."



{¶48} IV. "THE TRIAL COURT ERRED TO THE PREJUDICE OF APPELLANT IN

INCORRECTLY CALCULATING ITS AWARD OF PREJUDGMENT INTEREST."

{¶49} As we noted above, our decision to sustain Appellant Korelitz's first assignment of

etror rendered moot his other six assignments of error, including his challenge to the trial court's

award of prejudgment interest. Likewise, our determination that the judgment against Korelitz must

be reversed renders moot Pro Assurance's four assignments of error concerning the prejudgment

interest award.

{¶50} In order to provide some guidance on remand; however, and without resolving all of

Pro Assurance's arguments, we briefly will address which version of the interest statute, R.C.

1343.03, applies in Hodesh's case. When I-Todesh filed his lawsuit in 2002, R.C. 1343.03(C) read:

{¶51} "Interest on ajudgment, decree, or orde for the payment of money rendered in a civil

action based on tortious conduct and not settled by agreement of the parties, shall be computed from

the date the cause of action accrued to the date on which the money is paid if, upon motion of any

party to the action, the court determines at a hearing held subsequent to the verdict or decision in the

action that the party required to pay the money failed to make a good faith effort to settle the case

and that the party to whom the money is to be paid did not fail to make a good faith effort to settle

the case."

{¶52} An amended version of R.C. 1343.03 became effective on June 2, 2004, while

Hodesh's lawsuit was pending. As amended, R.C. 1343.03(C) now provides:

{1[53} "(1) If, upon motion of any party to a civil action that is based on tortious conduct,

that has not been settled by agreement of the parties, and in which the court has rendered a judgment,

decree, or order for the payment of money, the court determines at a hearing held subsequent to the

verdict or decision in the action that the party required to pay the money failed to make a good faith



effort to settle the case and that the party to whom the money is to be paid did not fail to make a

good faith effort to settle the case, interest on the judgment, decree, or order shall be computed as

follows:

{¶54} "(a) In an action in which the party required to pay the money has admitted liability

in a pleading, from the date the cause of action accrued to the date on which the order, judgment, or

decree was rendered;

{¶55} "(b) In an action in which the party required to pay the money engaged in the conduct

resulting in liability with the deliberate purpose of causing hann to the party to whom the money is

to be paid, from the date the cause of action accrued to the date on which the order, judgment, or

decree was rendered;

{¶56} "(c) In all other actions, for the longer of the following periods:

{¶57} "(i) From the date on which the party to whom the money is to be paid gave the first

notice described in division (C)(1)(c)(i) of this section to the date on which the judgment, order, or

decree was rendered. * * *

{¶58} "(ii) From the date on which the party to whom the money is to be paid filed the

pleading on which the judgment, decree, or order was based to the date on which the judgment,

decree, or order was rendered.

(¶59} "(2) No court shall award interest under division (C) (1) ofthis section on future

damages, as defined in section 2323.56 of the Revised Code, that are found by the trier offact."

(Emphasis added).

{¶60} A review of the foregoing language reveals that the amendments to R.C. 1343.03(C)

potentially changed the accrual date for a prejudgment interest award and prohibited prejudgment

interest on fiiture damages. The trial court declined to apply the amended version of R.C.



1343.03(C). Pro Assurance argues that it erred in failing to do so. Although the amended statute

took effect in 2004, well after Hodesh filed his lawsuit, Pro Assurance contends application of the

amendments here is not retroactive because the jury verdict, the judgment, the motion for

prejudgment interest, and the prejudgment interest hearing all post-dated the 2004 amendments.

Therefore, Pro Assurance argues that applying the amendments in Hodesh's case would result in

purely prospective application.

{1161} In support of its argument, Pro Assurance cites Barnes v. Univ. Hospitals of

Cleveland, Cuyahoga App. Nos. 87247, 87285, 87710, 87903, 87946, 2006-Ohio-6266, appeal

allowed, 114 Ohio St.3d 1409, 2007-Ohio-2632, 867 N.E.2d 843? In that case, the plaintiff argued

that the amended version of R.C. 1343.03(C) was inapplicable because her complaint was filed

before the effective date of the amendments. The Eighth District disagreed, reasoning: "Although

this statute was enacted after the suit was originally filed, it was in place before the prejudgment

interest determination hearing was conducted, thus, it is applicable. The trial court's actions did not

constitute a retroactive application because the current version of the statute was firmly in place

before prejudgment interest was evaluated."

{¶62} We note, however, that Pro Assurance has failed to mention Scibelli v. Pannunzio,

Mahoning App. No. 05 MA 150, 2006-Ohio-5652. In that case, the Seventh District rejected the

same argument advanced by Pro Assurance and adopted by the Eighth District in Barnes. Id. at

¶143. The Scibelli court found more persuasive the plaintiff's assertion "that since prejudgment

interest started on the date the cause of action accrued, use of a statute different than the one existing

on that date would constitute a retroactive application in a pending case." Td. at ¶141. Pro

Assurance also has overlooked Conway v. Dravenstott, Crawford App. No. 3-07-05, 2007-Ohio-

4933, which was decided shortly before Pro Assurance filed its reply brief. Tn Conway, the Third



District followed Scibelli and held that the pre-amendment version of R.C. 1343.03(C) applied, in an

action pending on the effective date of the amendments, to determine the accrual date for

prejudgment interest and whether prejudgment interest could be awarded on future damages. Id. at

fn. 3 and ¶15.

{¶63} Having reviewed Barnes, Scibelli, and Conway, we agree with the Seventh and Third

Districts, Under the pre-amendment version of the statute, prejudgment interest started on the date a

cause of action accrued. When IIodesh's cause of action accrued, and when he filed his lawsuit, the

pre-amendment version of the statute was in effect. Moreover, immediately after Hodesh filed his

lawsuit, the parties' respective obligations to act in good faith were governed by the pre-amendment

version of R.C. 1343.03(C). Therefore, we agree with Scibelli and Conway that applying the post-

amendment version of R.C. 1343.03(C) in Hodesh's case would constitute retroactive application.

{¶64} Even if we are correct, however, Pro Assurance insists that retroactive application of

the statute is appropriate. As Pro Assurance notes, an amended statute may be applied retroactively

if (1) the legislature clearly expresses its intent to make the statute retroactive and (2) the statute is

remedial in nature. State v. Consilio, 114 Ohio St.3d 295, 298, 2007-Ohio-4163, 871 N.E.2d 1167,

at ¶10. Pro Assurance argues that the first part of this test is satisfied because the amended statute

expressly states that it "applies to actions pending on the effective date" of the amendment. With

regard to the second part of the test, Pro Assurance cites several cases for the proposition that

prejudgment interest is remedial in nature.

{¶65} Upon review, Pro Assurance's argument fails to persuade us that the amended

version of R.C. 1343.03(C) may be applied retroactively in Hodesh's case. To support its argument

that the amendments were intended to be applied retroactively, Pro Assurance cites uncodified law

in section three of 2004 H 212, which reads: "The interest rate providedfor in division (A) ofsection



1343. 03 of the Revised Code, as amended by this act; applies to actions pending on the effective

date of this act. In the calculation of interest due under section 1343.03 of the Revised Code, in

actions pending on the effective date of this act, the interest rate provided for in section 1343.03 of

the Revised Code prior to the amendment of that section by this act shall apply up to the effective

date of this act, and the interest rate provided for in section 1343.03 of the Revised Code as amended

by this act shall apply on and after that effective date." (Emphasis added).

{¶66} As the Seventh District recognized in Scibelli, the foregoing language pertains

exclusively to the interest-rate determination under division (A). It makes a new interest rate

partially retroactive to pending actions. Scibelli, supra, at ¶146. The fact that 2004 H 212 expressly

addresses the retroactivity of R.C. 1343.03(A), while failing to mention any retroactivity in R.C.

1343.03(C), supports Hodesh's position that R.C. 1343.03(C) does not have retroactive application

to pending cases. Id. at ¶147; see, also, Conway, supra, at ¶15. Absent a clear indication that the

legislature intended the amended version of R.C. 1343.03(C) to apply retroactively, it may be

applied prospectively only. Scibelli, supra, at ¶143-44. Accordingly, we agree with the trial court

that the pre-amendment version of the R.C. 1343.03(C) applies in Hodesh's case. As noted above,

however, the amended version of R.C. 1343.03(A), which addresses the applicable interest rate, also

applies because the legislature expressly made it applicable to pending cases. In any event, because

we must reverse the trial court's entry of final judgment in favor of Hodesh, Pro Assurance's four

assignments of error concerning prejudgment interest are overruled as moot.

IV. Cross-appeal

{¶67} Hodesh raises the following assignment of error on appeal:

{¶68} "THE TRiAL COURT ERRED TO THE PREJUDICE OF MICHAEL HODESH



WHEN IT GRANTED A DIRECTED VERDICT ON SPOLIATION OF EVIDENCE, FRAUD

AND PUNITIVE DAMAGES."

{¶69} Specifically, Hodesh contends that he set forth sufficient evidence of Korelitz's

intentional misconduct and attempt to thwart liability, where (1) the surgeon procured an addendum

to the radiologist's report of Hodesh's x-rays, providing that the "hazy density [in the x-ray] most

likely represents a peculiar configuration of stool present in the right colon" (Tr. at 517.); (2) he

discarded the surgical towel immediately after removing it from Hodesh's abdominal cavity; and (3)

he misrepresented the towel in the post-operative report as a "fragment." For the following reasons,

we find no merit in these arguments.

{¶70} Civ.R. 50(A) governs the disposition of a motion for a directed verdict. Civ.R.

50(A)(4) provides:

{¶71} "When a motion for a directed verdict has been properly made, and the trial court,

after construing the evidence most strongly in favor of the party against whom the motion is

directed, finds that upon any determinative issue reasonable minds could come to but one conclusion

upon the evidence submitted and that conclusion is adverse to such party, the court shall sustain the

motion and direct a verdict for the moving party as to that issue."

{¶72} A review of a motion for a directed vcrdict necessitates an assessment of the legal

sufficiency of the evidence presented at trial to take the case to the jury. Therefore, the question to

be determined is one of law. Weisbrodt v. Stark Plumbing Co. (Jan. 6, 1993), Hamilton App. Nos.

C-910572, C-910590, and C-910592, 1993 WL 4169, at *2. Under Civ.R. 50(A), an appellate

court's standard for reviewing a motion for a directed verdict is de novo. In otlier words, the

reviewing court must ask "whether, after construing the evidence most strongly in favor of the

nonmoving party, reasonable minds could come to but one conclusion and that conclusion is adverse



to the nonmoving party." Id., citing Strrither v. Hutchinson (1981), 67 Ohio St.2d 282, 21 0.O.3d

177, 423 N.E.2d 467.

{¶73} In the present matter, Hodesh disputes the trial court's decision to grant Korelitz's

directed verdict pertaining to the plaintiff s claims of spoliation of the evidence/destruction of the

evidence, fraud and punitive damages. First, the legal elements necessary to prove spoliation of

evidence are "`* * * (1) pending or probable litigation involving the plaintiff, (2) knowledge on the

part of defendant that litigation exists or is probable, (3) willful destruction of evidence by defendant

designed to disrupt the plaintiffs case, (4) disruption of the plaintiffs case, and (5) damages

proximately caused by the defendant's acts ***.' " Thomas v. Cleveland Clinic Found., Cuyahoga

App. No. 85276, 2005-Ohio-4564, quoting Smith v, Howard Johnson Co. (1993), 67 Ohio St.3d 28,

29, 615 N.E.2d 1037.

{¶74} The premise of Hodesh's spoliation claim was that Korelitz intentionally destroyed

the surgical towel after removing it from the plaintiff's abdomen in an effort to conceal evidence.

While Hodesh did not present evidence demonstrating that Korelitz was aware of pending litigation

in conjunction with the retained surgical towel, we may presume that he could predict a potential

conflict to arise. Thus, we find the first two elements satisfied. However, Hodesh presented no

evidence indicating Korelitz's action was willfully designed to disrupt the plaintiff's case. Here,

Korelitz testified that he believed it wasn't necessary to send the towel to the pathology lab because

there was no question that it was the origin of Hodesh's infection. According to Korelitz, the main

function of the pathology lab is to identify a particular object or, more commonly, to identify tissue.

In this case, it was not necessary to identify the towel; instead, Korelitz sent a sample of the pus

found on the towel in order to determine the bacteria causing the infection. This decision not to send

the surgical towel to the pathology lab did not violate any standard of care, as opined by Korelitz's



surgical expert, Stephan Myers, M.D. Furthermore, the evidence did not suggest that Korelitz

violated any hospital policy in discarding the towel. Carolyn Davis testified that it was appropriate

to not send the towel to the pathology lab because it was not a tissue specimen.

{¶75} Likewise, there is no evidence demonstrating that Korelitz's decision to dispose of

the towel disrupted Hodesh's case or caused any damage. The fact that the surgical towel was left

inside of Hodesh's abdomen during the first surgery and caused a severe infection was never

disputed. Moreover, we find that Hodesh has made no clear argument how there is more evidentiary

value in submitting the actual towel to the jury than in presenting sworn testimony that the towel was

recovered and confirmed to be the origin of the infection. Accordingly, we find that the trial court

did not err in granting a directed verdict to Korelitz on the issue of spoliation of evidence.

{¶76} Next, we find that the evidence was also insufficient to support Hodesh's fraud

claim. In order to prevail on a claim of fraud, Hodesh was required to demonstrate all of the

following elements at trial: "`(a) a representation or, where there is a duty to disclose, concealment

of a fact, (b) which is material to the transaction at hand, (c) made falsely, with knowledge of its

falsity, or with such utter disregard and recklessness as to whether it is true or false that knowledge

may be inferred, (d) with the intent of misleading another into relying upon it, (e) justifiable reliance

upon the representation or concealment, and (f) a resulting injury proximately caused by reliance.'

Wiley v. Good Samaritan, Hamilton App. Nos. C-0301301 and C-030181, 2004-Ohio-763, at ¶9,

quoting Burr v. Stark Cly. Bd. of Commrs. (1986), 23 Ohio St.3d 69, 23 OBR 200, 491 N.E.2d

1101, paragraph two of the syllabus.

(¶77} Here, Hodesh asserts that Korelitz committed two fraudulent acts: (1) he altered the

x-ray of Hodesh's abdomen to conceal that the source of the plaintiff's pain was the retained surgical

towel; and (2) he misoharacterized the size of the towel in a post-operative report as a "fragment."



{¶78} As we stated above, x-rays of Hodesh's abdomen prior to the second surgery showed

a small bowel obstruction and evidence of a foreign body in the abdomen. The radiologist

diagnosed these findings as "suspicious for intra-abdominal radiopaque foreign bodies possibly

representing intra-abdominal towels or sponges." (Tr. at 518.) Korelitz therea8er reviewed the x-

rays witlt the radiologist, comparing those witli the films taken from the upper GI on January 18,

2001. Based on their review, the radiologist included an addendum to his report, which indicated

that the "hazy density [in the x-ray] most likely represents a peculiar configuration of stool present in

the right colon." (Tr. at 517.) At trial, Korelitz testified that the radiologist made his first diagnosis

without the knowledge that an upper GI had already been performed on Hodesh, which would allow

a comparison of the two films. Furthermore, the evidence showed that the towel was not a

radiopaque foreign body clearly identified by an x-ray. Like before, Hodesh has not presented

sufficient evidence which would lead us to conclude that the x-ray report was a reckless attempt to

conceal a material fact with the intent of misleading Hodesh. Instead, we find that the evidence

demonstrates the addendum to the report was a reasonable alternate interpretation of the radiologist's

diagnosis.

{¶79} Nor do we find the misrepresentation of the surgical towel as a "fragment" to be an

attempt by Korelitz to minimize his liability. At trial, no witness, including Korelitz, disputed that

the entire towel was removed from Hodesh's abdomen. While we agree that the term does not create

a precise picture of the size of the towel, there was no evidence that Korelitz intentionally sought to

misrepresent it. In fact, he testified himself that it was a poor clioice of words, where it was his

intent to describe the towel as "compacted." (Tr. at 527.)

{¶80} Furthermore, Hodesh has not proven that he justifiably relied upon the addendum to

the x-ray report or the term "fragment" in the post-operative report for any particular purpose, or that



he was injured on account of this reliance. At the most, Hodesh maintains he was angry with

Korelitz for not discussing with him the details of the second surgeiy. However, the trial court

found, as do we, that the evidence demonstrated Korelitz informed both Stuart Hodesh, the

plaintiff's brother, and Bruce Greenberg, M.D., Hodesh's general practitioner, that a surgical towel

had been found in the plaintiff's abdomen and it was the cause of the plaintiff's complications.

Without proof of all six elements of fraud, Hodesh's argument must fail. Thus, we find the trial

court did not err in directing a verdict for Korelitz on the issue of fraud.

{¶81} Having concluded that neither the spoliation claim nor the fraud claim has merit, we

further disagree with Hodesh that the trial court erred in directing out his claim for punitive

damages. According to the Supreme Court of Ohio, "[i]n a case involving medical malpractice

where liability is determined and compensatory damages are awarded, punitive damages pled in

connection with the claim for malpractice may be awarded upon a showing of `actual malice' * * *

." Moskovitz v. Mt. Sinai Med.Ctr. (1994), 69 Ohio St.3d 638, 635 N.E.2d 331, paragraph one of

the syllabus. Actual malice, defined within the context of awarding punitive damages, is "`(1) that

state of mind under which a person's conduct is characterized by hatred, ill will or a spirit of revenge,

or (2) a conscious disregard for the rights and safety of other persons that has a great probability of

causing substantial harm.' " Id. at 652, quoting Preston v. Murty (1987), 32 Ohio St.3d 334, 512

N.E.2d 1174.

{¶82} In Moskovitz, the conduct giving rise to the claim for punitive damages was the

deliberate alteration of medical records. There, the defendant-surgeon "whited-out" a typed entry in

the medical record indicating that it was his decision to merely monitor a growth in the plaintiff's leg

because he believed, at that time, the growth was benign. Id. at 643. A handwritten notation was

inserted which provided that the patient-plaintiff refused a recommended biopsy and follow up work.



Id. Thereafter, copies of the new record were distribttted to different doctors and hospitals treating

the plaintiff. Several months before she dicd of a malignant soft-tissue cancer that had originated

from the growth in her leg, the plaintiff 6led a complaint for discovery related to a potential medical

malpractice claim. Id. at 640-41. During discovery, the original medical record was reconstructed,

exposing the doctor's changes. In reviewing whether punitive damages were appropriately rewarded

in this case, the supreme court found that such an intentional alteration of documents was "indicative

of actual malice," thereby rendering it necessary to submit the issue of punitive damages to the jury.

Id. at 652. It further concluded that the doctor's "alteration of records exhibited a total disregard for

the law and the rights of [the plaintiffJ and her family," in that it was a blatant attempt by the doctor

to exculpate himself for his medical negligence while placing the blame on the plaintiff. Id.

{¶83} We find Moskovitz distinguishable from the case at bar. The evidence here does not

point to a flagrant disregard for the law and the rights of the plaintiff. The decisions Korelitz made

about interpreting the x-rays, discarding the towel, and representing it as a "fragment" in the post-

operative report were clear examples of exercising his discretion as a surgeon. Moreover, the fact

that an entire surgical towel was left in Hodesh's abdomen was never disputed; Korelitz himself

admits this. Rather, the only issue in this case was whether Korelitz or the nurses or both were

negligent in failing to remove the towel. This Court does not find that Hodesh produced evidence

that demonstrates Korelitz's conduct rises to the level of actual malice warranting a reward of

punitive damages. Accordingly, we find that the trial court did not err in granting Korelitz's motion

for a directed verdict on the issues of spoliation of evidence, fraud and punitive damages. Hodesh's

sole assignment of error is without merit and is hereby overruled.

{¶84} The judgment of the trial court is affirmed in part, reversed in part, and the cause is

remanded for further proceedings consistent with this decision.



Judgment affirmed in part, reversed in part, and remanded.

Wolff, J., and Fain, J., concur.

(Judges Wolff, Brogan, and Fain of the Second Appellate District sitting by assignment of the Chief
Justice of the Supreme Court of Ohio.)
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